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PREFACE  TO  TENTH  EDITION. 


The  tenth  edition  of  this  work  brings  down  to  date  the  former  edition^ 
including  all  the  recent  reported  cases  on  the  subject.  Many  new  and  im- 
portapt  questions  have  arisen  since  the  last  edition  which  have  been  con- 
sidered and  determined,  and  which  must  necessarily  be  treated  to  make  the 
work«oeinpkte  and  c<Hnprehensive.  The-dianges  in  the  law  of  bankruptcy 
are  constant  and  varied.  While  the  tendency. has  been  toward  definiteness, 
and  many  former  inconsistencies  and  conflicts  in  the  authorities  have  been 
eliminated  by  authoritative  decisions  of  the  United  States  Supreme  Court, 
new  difficulties  have  appeared  which  have  produced  a  lack  of  harmony  in 
the  authorities.  It  has  therefore  been  deemed  advisable  to  continue  the 
policy  of  publishing  periodically  a  new  edition  of  this  work  so  that  the 
thousands  of  lawyers  and  judges  wl^  are  actively  engaged  in  the  considera- 
tion of  questions  arising  in  bankruptcy  law  may  have  constantly  available 
the  very  latest  authoritative  expressions  upon  the  subject. 

This  edition  contains  all  the  recent  cases  on  bankruptcy  decided  by  State 
and  Federal  courts,  and  includes  citations  and  quotations  from  all  cases  re- 
ported in  the  American  Bankruptcy  Beports,  down  to  and  including 
volume  31. 

Jdnb  1^  1914.  Fbank  B.  Gilbebt. 
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PREFACE  TO  NINTH  EDITION. 


It  will  be  noticed,  upon  an  examination  of  this  edition  of  Colliet*  on 
Bankruptcy,  that  the  work  has  been  greatly  enlarged,  and  that  the  entire  text 
and  notes  have  been  revised,  and  a  large  amount  of  new  matter  inserted.  In 
preparing  the  work  the  method  of  treatment  used  in  former  editions  has  been 
followed.  The  matter  in  the  text  has  been  classified  much  more  minutely 
than  in  former  editions.  The  great  volume  of  the  law  under  the  important 
sections  of  the  Bankruptcy  Act  has  necessitated  more  careful  and  complete 
analysis.  The  text  has  been  amplified  by  more  extensive  discussion  of  many 
of  the  troublesome  questions  which  have  arisen  to  disturb  the  minds  of  both 
lawyer  and  judge.  The  notes  have  been  increased  in  volume  and  number  to 
give  room  for  digests  of  cases  supporting  the  text,  and  extracts  of  opinions  of 
the  courts  relative  to  matters  of  importance  discussed  in  the  text. 

Mr.  Collier,  the  learned  author  of  the  first  edition  of  this  work,  clearly 
stated  his  reasons  for  treating  the  law  of  bankruptcy  -as  a  branch  of  statutory 
law.  He  made  the  sections  of  the  bankruptcy  act  the  basis  for  his  discussion. 
Each  of  the  subsequent  editors  has  adopted  this  method,  so  that  Collier  on 
Bankruptcy  is  now  the  only  important  work  on  bankruptcy  which  has  so 
correlated  the  text  of  the  bankruptcy  act  with  the  discu8si<Hi  thereon,  as  to 
recognize  the  principle  that  the  act  lies  at  the  foundation  of  the  law  and 
practice  in  bankruptcy.  Without  the  bankruptcy  act  there  would  be  no  bank- 
ruptcy law.  The  subject  cannot  be  logically  and  effectually  treated  by 
relegating  the  act  to  an  appendix.  We  have  therefore  retained  the  former 
arrangememt  of  placing  the  sections  of  the  act  in  their  consecutive  order, 
completing  the  discussion  under  each  section,  and  uniting  the  related  sub- 
jects by  appropriate  cross-references. 

Many  new  forms  have  been  added.  .  The  annotations  of  the  General  Orders 
are  much  more  complete  than  in  former  editions.  The  entire  work  has  been 
revised,  increasing  the  size  of  the  former  edition  more  than  one-third.  It  has 
been  somewhat  difficult,  under  our  plan,  to  compass  the  subject  within  one 
volume.  It  was  thought  desirable  to  accomplish  this,  even  at  the  expense 
of  making  the  volume  somewhat  bulky. 

The  cases  reported  in  the  American  Bankruptcy  Reports  to  the  end  of 
volume  27,  and  in  Federal  Reporter,  Volume  194,  and  in  United  States 
Supreme  Court  Reports,  Volume  224,  have  been  cited  and  discussed. 

Frank  B.  Gilbert. 
Albany,  N.  Y.^  August  15,  1912. 
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PREFACE  TO  EIGHTH  EDITION. 


The  eighth  edition  of  this  work  is  made  necessary  by  the  important  amend- 
ments to  the  Bankruptcy  Act  by  the  Act  of  June  25,  1910.  Nearly  two 
years  have  elapsed  since  the  publication  of  the  former  edition  and  in  that 
period,  about  five  hundred  bankruptcy  cases  have  been  reported,  many  of 
them  very  important  The  amendments  of  1910  were  prepared  by  acknowl- 
edged experts  in  bankruptcy  law,  for  the  purpose  of  settling  many  disturbing 
questions,  in  respect  to  which  a  number  of  controversies  had  arisen,  and  of 
obviating  the  confusion  which  had  arisen  because  of  divergent  views  as  to  the 
compensation  of  receivers  and  trustees.  These  amendments  are  far  reaching 
in  their  effect  They  completely  nullify  many  decisions  which  were  con- 
trolling in  the  several  jurisdictions.  In  view  of  the  many  changes  thus  made 
in  the  law,  the  publishers,  in  furtherance  of  their  policy  of  keeping  this  work 
abreast  of  the  times,  could  not  do  otherwise  than  cause  a  new  edition  thereof 
to  be  prepared  and  published. 

The  cases  included  in  this  edition  are  those  contained  in  the  American 
Bankruptcy  Reports,  down  to  and  including  page  456  of  volume  24,  together 
with  other  cases  of  even  date,  not  included  in  that  series  because  not  deemed 
properly  within  the  scope  thereof. 

Frank  B.  Gilbbbt. 

AxBANT,  N.  Y.,  October  1,  1910. 


PREFACE  TO  SEVENTH  EDITION. 


This  new  edition  of  Collier  on  Bankruptcy  is  published  in  pursuance  of 
the  publishers'  policy  of  keeping  the  work  abreast  of  the  development  of  the 
law  on  the  subject.  In  preparing  this  edition  it  has  seemed  necessary  to 
entirely  rewrite  a  large  portion  of  the  text  The  method  of  treatment  used 
in  former  editions  has  been  followed  in  this^  but  the  discussion  under  the 
several  sections  of  the  bankruptcy  act  has  been  reclassified  and  extended. 
The  notes  have  been  made  more  prominent ;  many  of  the  new  and  important 
cases  cited  therein  being  digested  and  applied  to  the  principles  laid  down  in 
the  text. 

In  recognition  of  the  fact  that  the  law  of  bankruptcy  is  based  solely 
Mpon  the  Federal  Bankruptcy  Act^  the  several  sections  of  that  act  have  been 
-(clearly  set  forth  at  the  beginning  of  each  chapter.  Such  sections  are  ce- 
mented together  by  exhaustive  cross  references  at  the  end  of  each  section^  and 
in  the  foot  notes.  The  general  orders  containing  correlative  matter  are 
quoted  or  referred  to  as  the  occasion  demands.  As  in  former  editions,  the  . 
text  of  the  statute  has  thus  been  given  its  proper  place  in  the  work. 

It  is  desirable  to  call  attention  to  this  feature  of  the  work.  To  the  editor's 
mind  it  is  one  of  the  things  which  has  made  this  work  a  success.  If  it  had 
been  thought  advisable,  the  so-called  text-book  method  of  treating  the  subject 
might  have  been  adopted  without  additional  labor  or  expense.  The  experi- 
ence of  lawyers  and  judges  dealing  with  bankruptcy  has  shown  the  import- 
ance of  keeping  the  several  parts  of  the  statute  in  their  proper  relation  with 
the  discussion  to  which  they  pertain.  Every  bankruptcy  case  relates  to  some 
particular  provision  of  the  Bankruptcy  Act.  The  principle  laid  down  in  the 
case  pertains  to  the  application  or  discussion  of  such  provision.  It  is  not 
desirable  to  disassociate  the  ^ase  and  the  statute.  We  have  therefore  con- 
tinued our  former  method  of  treating  this  important  subject,  and  are  firm  in 
the  belief  that  it  is  what  the  practitioner  wants. 

The  general  orders  have  been  separately  treated ;  all  of  the  cases  pertain- 
ing thereto  having  been  grouped  and  considered  thereunder.  This  is  a  new 
feature  which  will  prove  serviceable.  A  complete  new  index  has  been  made 
covering  the  entire  subject 

The  cases  included  in  this  edition  are  those  contained  in  the  American 
Bankruptcy  Beports  down  to  and  including  the  first  three  numbers  of  volume 
21  thereof,  together  with  such  English  cases  and  cases  arising  under  the 
former  bankruptcy  acts  as  are  applicable. 

[ix] 


X  PitiEFACE  TO  Seventh  Edition, 

Much  of  the  valuable  matter  contained  in  former  editions  of  this  work  has 
been  retained.  The  many  important  and  trustworthy  conmients  upon  the 
Jaw  made  by  Mr.  Hotchkiss  in  the  fourth  Edition  will  still  be  found  in  their 
places,  with  such  elaboration  as  seems  necessary  to  conform  with  recent  devel- 
opments in  the  law. 

Fbank  B.  Gilbebt. 

Albany,  May  1,  1909. 


PREFACE  TO  SIXTH  EDITION. 


Two  years  have  elapsed  since  the  former  edition  of  this  work  was  pub- 
lished. During  this  time  nearly  600  pases  involving  the  interpretation  and 
application  of  the  National  Bankruptcy  Act  have  been  decided,  all  of  which 
have  been  reported  in  volumes  13  to  16,  and  in  the  first  three  numbers  of 
volume  17  of  the  American  Bankruptcy  Reports.  Many  of  these  cases  con- 
clusively settle  disputed  queistions  and  are  authoritative  declarations  of.  im- 
portant doctrines.  The  character  of  these  cases  has  required  occasional 
modifications  of  the  text  of  the  former  edition..  In  many  instances  new 
paragraphs  and  subdivisions  have  been  inserted  for  the  purpose  of  conform- 
ing the  text  to  the  trend  of  the  judicial  decisions. 

The  law  of  bankruptcy  is  based  upon  the  Federal  statute.  Explanatory 
and  illustrative  cases  are  cited  and  commented  upon  in  this  edition,  as  in  the 
former  editions,  for  the  purpose  of  clearly  showing  what  the  statute  means 
and  how  it  should  be  applied.  It  may  be  safely  assumed  that  this  important 
subject  may  not  be  properly  treated  in  any  other  way.  We  have  endeavored 
in  this  edition  to  bring  before  the  practitioner  first  the  statute  and  then  the 
decisions  in  their  legitimate  relations  without  magnifying  the  importance  of 
the  one  to  the  detriment  of  the  other.  It  is  suggested  that  in  so  doing  the 
valuable  results  of  former  editions  have  been  retained. 

The  constant  and  continued  use  of  Collier  on  Bankruptcy  by  the  courts  and 
the  profession,  as  evidenced  by  the  frequent  citations  therefrom  in  the  re- 
ported decisions,  has  more  than  justified  a  retention  of  the  method  of  treat- 
ment adopted  in  former  editions.  All  the  recent  cases  are  cited  in  their 
proper  connection  and  are  discussed  and  commented  upon  when  deemed  neces- 
sary. The  commanding  position  which  this  work  occupies  among  text-books 
upon  this  subject  has  brought  home  to  the  publishers  the  necessity  of  keeping 
it  strictly  up  to  date,  and  hence  this  new  and  revised  edition.  It  is  hoped 
that  this  edition,  like  its  predecessors,  will  meet  with  the  approval  of  the 

bench  and  the  bar. 

Frank  B.  Gilbert. 

AiBAmr,  N.  Y.,  April  15,  1907. 


PREFACE  TO  FIFTH  EDITION. 


The  fourth  edition  of  this  work  was  written  and  published  soon  after  the 
CQEctment  of  the  important  amendments  of  1903  to  the  bankruptcy  act- 
Many  important  cases  have  been  decided  and  reported  during  the  two 
j-ears  which  have  elapsed  since  the  publication  of  the  fourth  edition,  many  of 
them  bearing  directly  upon  the  eifect  of  the  amendments  of  1903.  •  These 
cases  have  been  referred  to  in  their  appropriate  connection  in  this  new  edi- 
tion.  The  text  of  the  former  edition  has  been  rewritten  wherever  necessary 
to  conform  it  to  subsequent  authorities,  and  much  new  matter  has  been  added 
supplementing  and  amplifying  its  many  valuable  features. 

The  progress  and  ever  increasing  volume  of  the  law  of  bankruptcy  is  evi- 
denced by  the  number  of  cases  reported  during  the  two  years  intervening 
between  this  and  the  prior  edition  of  this  work.  These  cases  run  through 
volumes  9,  10,  11,  and  12,  and  the  first  number  of  volume  13  of  the  American 
Bankruptcy  Reports.  All  of  these  cases  have  been  referred  to  or  discussed 
and  considered  in  this  edition  of  this  work*  The  many  valuable  notes  in 
these  reports  are  frequently  used  or  referred  to. 

The  number  and  importance  of  these  cases  and  their  instructive  value  as 
interpretations  of  the  amended  bankruptcy  act  of  1903  and  the  policy  adopted 
by  the  publishers  to  keep  this  work  in  advance  of  every  other  work  upon  the 
subject  render  imperative  this  new  and  revised  edition. 

Frank  B.  Gilbbbt. 
Albany,  N.  Y.,  February  1,  1906. 

[xni] 


f* 


P&EFAOE  TO  FOUBTH  EDITION. 


TLe  death  of  Mr.  Eaton,  the  author  of  the  third  edition,  made  necessary 
the  choice  of  a  successor.  Originally,  the  writer's  purpose  was  merely  to 
bring  Mr.  Eaton's  edition  down  to  date.  The  increasing  importance  of  the 
federal  bankruptcy  system  and  the  probability  of  important  amendments, 
€arly  caused  the  abandonment  of  that  purpose,  and  the  writing  of  the  book 
anew.  The  result  is  a  new  work.  The  present  author  has,  however,  fre- 
quently drawn  from  his  predecessors'  conclusions,  and  gladly  records  his  debt 
to  them. 

This  rewriting  has  made  possible  some  changes : 

The  cases  referred  to  are  cited  in  foot-notes,  not  in  the  body  of  the  text, 
with,  it'^is  hoped,  such  completeness  as  to  make  the  work  a  table  of  cases  oh 
the  law  of  bankruptcy,  as  W^U  as  a  text^book.  The  citations  are  largely  to 
precedents  under  the  present  law,  but  those  thought  valuable  under  previous 
laws  are  also  included.  Beference  is  made,  where  possible,  to  both  the  Amer- 
ican Bankruptcy  Reports  and  the  Federal  Reporter,  and,  in  the  court  of  last 
resort,  to  the  United  States  Reports. 

Quotations  from  reported  cases  have  been  eliminated  from  the  text. 

Disputed  points  are  not  elaborately  discussed,  the  work  being  intended  for 
the  practitioner  who  is  perhaps  unfamiliar  with  this  branch  of  jurisprudence, 
rather  than  the  student  of  or  expert  in  it. 

Through  the  ^^  cross-references  "  at  the  bead  of  each  Section,  all  analogoui 
provisions  in  the  present  law,  as  well  as  those  in  the  former  laws  and  the 
English  Bankruptcy  Acts  of  1888  and  1890,  are  compacted  into  a  few  para- 
graphs, and  tiie  text  and  the  statute  thus  webbed  together.  To  a  General 
Index,  far  more  complete  than  in  the  earlier  editions,  has  been  added  a  system 
of  short  indices,  called  ^'  Synopses  of  Sections,"  at  the  head  of  each  Section, 
by  running  which  the  investigator  may  quickly  reach  the  paragraph  pertinent 
to  his  quest.  The  General  Orders,  Official  Forms,  and  Supplementary 
Forms  have  also  been  carefully  indexed. 

Much  more  space  has  been  given  to  practice  than  in  the  previous  editions, 
and,  for  convenience  of  reference,  all  paragraphs  bearing  on  it  have  been 
indexed  by  sections  under  "  Practice  "  in  the  General  Index.  The  General 
Orders  have  also  been  annotated  and  criticised  and  the  Official  Forms  cros&- 
referenced. 

A  long  list  of  "  Supplementary  Forms,"  based  on  the  experience  of  a 
referee  in  bankruptcy  and  the  daily  inquiries  of  the  profession,  has  been 
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added.  These,  while  in  no  senne  official,  will,  it  is  hoped,  supply  precedents 
for  many  of  the  papets  needed  in  a  btnkrtiptcy  proceeding.  Where  the  Offi- 
cial Forms  do  not  fit  the  law  or  the  General  Orders,  new  forms  are  offered 
as  substitutes. 

The  abstracts  of  the  exemption  laws  of  the  States,  and  the  lists  of  the  fed- 
oral  judges  and  clerks,  and  of  the  terms  of  court  in  the.  various  dislricts,  have 
been  omitted.  < 

The  amendments  of  1903  are  indicated  by  italicS)  matter  omitted  from  the 
original  statute  being  placed  in  the  foot-notes.  The  discussion  of  the  amend- 
ments, themselves,  is  made  aa  complete  as  possible —  there  being  aa  yet  no 
decisions  construing  them  —  and  is  based  laigely  on  the  writer's  knowledge 
of  the  purposes  of  the  framers  of  the  amendatory  act  and  the  genesis  of  the 
successive  bills  that  resulted  in  that  act. 

The  preparation  of  the  work  has  stretched  over  more  than  a  year,  and  it 
has  been  frequently  revised  to  meet  later  decisions  and  changes  in  the  then 
pending  amendatory  bill.  For  its  errors  in  conclusion  or  statement,  the 
writer  asks  the  indulgence  of  all  who  reoognite  that  to  err  is  human.  8uch 
as  it  is,  the  work  voices,  doubtless  imperfectly,  the  purpose  of  one  who,  recog- 
nizing that  the  bankruptcy  system  hais  now  come  to  stay,  earnestly  desires  to 
make  its  principles  and  prooedure  botk  clearer  to  the  general  practitioner  and 
available  even  to  the  layman  whose  daily  round  is  to  give  credit  and  collect 
his  due. 

The  grateful  acknowledgment  of  the  writer  is  due  to  Washington  A.  Ru^ 
sell,  Esq.,  of  the  Buffalo  bar,  for  his  preparation  of  the  Table  of  Cases  and 
his  work  in  connection  with  the  foot-notes ;  also  to  many  of  his  brethren  of 
the  referees'  courts  for  suggestions  and  encouragement. 

Nor  can  the  writer  forbear  to  mention  in  this  plaee  the  w6rk  in  behalf  of 
the  amendatory  bill  of  The  National  Association  of  Credit  MIbu,  and  espe- 
cially its  tireless  and  resourceful  Secretary,  William  A.  Prend^rgast,  of  New 
York.  Without  the  earnest  and  early  advocacy  of  the  Ray  bill  by  that  Asso- 
ciation, its  passage  wcfuld  have  been  doubtful,  if  not  impossible.  Without 
immediate  remedial  legislation,  the'  law  itself  would  have  been  repealed* 
This  record  of  appreciation  by  one  who  beliefves  that  a  permanent  bankruptcy 
system  is  necessary  to  a  credit-giving  nation  is,  therefore,  gladly  made. 

Wtliaau  H.  Hotchkiss. 
Buffalo,  N.  Y.,  March  16,  1«03. 
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In  his  modest  preface  to  the  first  edition  of  this  book  the  author  stated  that 
his  work  was  in  the  nature  of  a  pioneer  undertaking  intended  to  '^  blaze  the 
way  "  and  aid  in  answering  the  questions  which  might  arise  before  adjudica- 
tions became  plentiful.  It  is  pleasant  to  know  that  Mr.  Collier's  scholarly 
and  exhaustive  book  has  not  only  assisted  the  practitioner  to  understand  a 
complicated  statute,  the  subject  matter  of  which  is  new  to  most  of  the  present 
generation,  but  has  also  helped  greatly  in  the  judicial  construction  and  inter- 
pretation of  that  statute.  It  is  gratifying,  too,  that  the  author's  answers  to 
many  of  the  numerous  questions  which  he  foresaw  would  arise  under  this  Act 
Have  proved  to  be  correct. 

In  the  two  and  a  half  years  during  which  the  Act  has  been  in  force  and 
since  the  publication  of  the  first  edition  of  this  book,  most  of  the  sections  of 
the  Act  have  been  judicially  construed.  This  fact  alone  makes  a  new  edition 
at  this  time  imperative.  The  bankruptcy  decisions,  under  the  law  of  1898, 
have  been  collated  in  the  present  edition  and  their  results  set  forth  in  rules 
of  construction.  The  editor  has  quoted  largely  from  the  more  important 
opinions  because  he  believes  that  the  bar  will  find  it  desirable  to  have  the 
exact  language  of  the  court  deciding  the  questions  arising  under  the  Act.  It 
is  not  claimed  that  the  book  dispenses  with  the  use  of  the  reported  cases  but 
merely  that  this  method  guides  the  practitioner  most  surely  and  quickly  to  an 
intelligent  knowledge  of  the  effect  of  such  decisions  and  where  they  may  be 
found.  All  of  Mr.  CoUier^s  work  whicK  has  a  permanent  and  historical  value 
has  been  retained,  while,  at  the  same  time,  no  effort  has  been  spared  to  make 
the  revision  complete  and  to  make  the  book  a  thoroughly  up-to-date  treatise 
on  the  principles  of  the  bankruptcy  law  and  guide  to  bankruptcy  practice. 

With  the  hope  that  this  purpose  has  been  fairly  realized,  the  editor  submits 
his  work  to  the  kindly  indulgence  of  his  professional  co-laborers. 

James  W.  Eaton. 
Aidant,  N.  Y..  November  17,  1900. 
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In  presenting  to  the  profession  and  to  the  public,  an  enlarged 
edition  of  my  work  on  bankruptcy,  it  is  but  proper  that  the  character 
and  extent  of  the  additions  be  explained.  In  this  edition  the  forms 
which  appeared  in  the  original  edition  have  been  superseded  by  the  official 
forms  just  promulgated  by  the  Supreme  Court ;  and  the  rules  and  orders  in 
bankruptcy  prescribed  by  the  same  court  have  been  inserted.  Not  only  is 
the  full  text  of  these  rules  and  forms  given,  but  an  exhaustive  index  of  them 
has  been  made,  and  they  have  been  annotated  and  cross-referenced  as  far  as 
their  nature  permits.  The  fact  that  by  rule  XXXVII  it  is  provided  that  in 
proceedings  in  equity  instituted  for  the  purpose  of  carrying  into  effect  the 
provisions  of  the  bankruptcy  act,  or  for  enforcing  the  rights  and  remedies 
given  by  it,  the  rules  of  equity  practice  prescribed  by  the  United  States  Su- 
preme Court  shall  be  followed,  has  led  me  to  insert  these  rules ;  and  a  detailed 
index  accompanies  them. 

A  list  of  the  judges  of  the  United  States  District  Courts  and  of  the  clerks 
thereof,  and  the  addresses  of  the  clerks,  has  been  inserted  for  the  convenience 
of  attorneys. 

The  almost  universal  tendency  on  the  part  of  practitioners, —  in  some  cases 
enforced  by  local  rulings  of  district  courts  —  to  withhold  proceedings  in 
bankruptcy  until  the  promulgation  of  the  official  rules,  has  resulted  in  an 
almost  complete  absence  of  adjudications  under  the  new  law.  Consequently 
the  enlarged  edition  contains,  besides  the  additions  above  mentioned,  no 
changes  in  the  text  of  the  original  edition  except  the  correction  of  a  few  typo- 
graphical errors,  and  the  changing  of  the  abstract  of  the  exemption  laws  of 
Louisiana  to  correspond  with  a  new  statute  of  that  state  recently  passed  and 
to  go  into  effect  upon  January  1,  1899.  It  is  believed,  however,  that 
everything  affecting  the  law  and  practice  of  bankruptcy  is  embodied  in  the 
book. 

The  marked  favor  shown  to  the  work, —  the  original  edition  of  which  was 
exhausted  on  the  day  of  issue  and  of  which  there  have  been  already  four  re- 
prints,—  is  a  matter  for  which  the  author  tenders  his  sincerest  thanks.  That 
the  book,—  now  more  full  and  complete  than  ever  before  and  embracing,  in 
one  volume,  the  statute  itself,  the  official  rules,  forms  and  orders,  the  exemp- 
tion laws  of  all  the  states,  the  equity  rules,  exhaustive  comment,  and  full  cita- 
tion of  all  authorities  now  applicable, —  may  be  of  further  aid  to  the  mem- 
bers of  the  profession  and  may  assist  them  in  the  construction  and  application 
of  the  law  and  in  practice  under  its  provisions,  is  the  wish  of 

THE  AUTHOR. 

Auburn,  N.  T.,  November  29,  18.98. 
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The  Law  of  Bankruptcy  is  purely  statutory  both  in  its  origin  and  in  its 
development  Underneath  it  lies  th^  one  great  fundamental  principle  that 
when  a  person's  property  is  insufficient  to  pay  in  full  all  of  his  creditors,  it 
shall  be  equitably  divided  pro  rata  among  them;  but  there  is  probably  no^ 
other  principle  which  can  be  said  to  be  fixed  and  permanent  and  f  undamentaL 
Even  in  England,  where  there  has  been  a  continuous  system  of  bankruptcy 
for  over  three  hundred  years,  that  system  has  been  developed  rather  by  par- 
liamentary legislation  than  by  judicial  decision;  while  in  the  United  States. 
so  infrequent  and  spasmodic  has  been  the  exercise  by  Congress  of  its  constitu- 
tional powers  upon  the  subject  that  we  can  hardly  claim  that  bankruptcy  is- 
a  part  of  our  system  of  jurisprudence.  It  has  been,  in  the  past,  rather  in  the 
nature  of  fragmentary  statutory  legislation,  the  various  enactments  on  the 
subject  being  separated  by  intervals  of  decades,  and  each  presenting  im- 
portant features  not  appearing  in  those  preceding  it,  and  often  the  later  acts 
containing  provisions  which  evidenced  a  different  purpose  and  policy  than 
those  of  the  earlier  acts.  So  entirely  unstable  and  unfixed  is  bankruptcy  as 
a  system  of  law  that  under  the  last  two  statutes,  as  will  be  seen  by  reference 
to  the  notes  under  section  12  of  the  present  work,  the  courts  have  very  fire- 
quently  been  called  upoiji  to  determine  what  is  a  bankruptcy  law,  and  what 
the  "  subject  of  bankruptcy  "  includes.  The  successive  statutes  have  effected 
different  classes  of  persons,  have  materially  changed  the  manner  of  procedure,. 
have  differed  radically  as  to  the  acts  to  be  regarded  as  acts  of  bankruptcy  and 
have  at  times  enlarged  and  at  other  times  restricted  the  rights  of  creditors,. 
or  the  benefits  conferred  and  the  duties  imposed  upon  bankrupts.  Not  only 
have  there  been  changes,  but  the  changes  have  not  always  tended  toward  any 
one  end  or  indicated  any  fixed  purpose.  Like  all  laws  of  statutory  creation 
the  development  of  the  American  bankruptcy  system  has  not  been  harmo- 
uious  and  symmetrical. 

The  study  of  bankruptcy,  then,  is  a  matter  of  statutory  construction.  The 
law  must  be  considered  and  applied  and  enforced  as  it  appears  enacted,  not 
as  general  notions  of  equity  may  seem  to  indicate  as  proper.  The  aim  of  the 
author  of  this  book  has  been  to  study  the  bankruptcy  act  of  1898,  to  analyze 
its  provisions  and  terms;  in  fine  to  ascertain  the  expressed  will  and  intention 
of  Congress.  Following  the  general  principle  of  the  law  of  construction  that 
each  part  of  ^  statute  or  document  is  to  be  construed  with  reference  to  the 
whole,  each  section  has  been  considered  in  connection  with  all  others  on  the 
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same  or  kindred  topics,  and  copious  cross-references  have  been  given  under 
the  various  sections. 

But  it  is  not  to  be  denied  that  the  present  bankruptcy  act,  though  pre- 
senting many  points  of  dissimilaadty;^iiaub5rtantially  like  that  passed  in  1867, 

*  

and  also  bears  many  resemblances  to  those  passed  in  1800  and  1841.  The 
fact  has  not  been  overlooked  that  the  adjudicated  cases  decided  under  those 
acts  not  only  shed  light  on  the  meaning  of  terms  and  provisions  of  the  present 
act,  but  that  in  very  man^  eases  they  are  indisputably  clear  authorities.  In 
so  far  as  these  eases  are  applicable  we  have  cited  them,  and  for  every  legal 
proposition  unqualifiedly  stated,  judicial  authority  is  given.  Many  of  the 
cases  cited  are  now  analogous  rather  than  decisive;  but  it  is  believed  they 
sustain  the  points  made.  The  reader  will,  of  course,  bear  in  mind  that  when 
a  case  is  cited  upon  a  given  point,  it  is  by  us  claimed  to  be  applicable  or  anal- 
ogous only  as  to  that  particular  point.  Upon  other  matters,  by  reason  of 
differences  between  the  present  and  former  acts,  it  may  be  entirely  inappli- 
cable and  incorrect  as  an  exposition  of  the  present  law.  While  an  attempt 
has  been  made  to  give  all  applicable  decisions,  we  have  also  endeavored  to 
omit  all  that  would  mislead  and  confuise.  To  show  to  what  extent  the  cases 
may  still  be  considered  authorities,  special  pains  have  been  taken  to  point 
out  the  differcfnces  between  the  statutes,  and  with  this  aim  in  view  under  each 
section  we  give  the  analogous  provisions  in  all  the  former  acts,  and  as  an 
appendix  have  inserted,  for  purposes  of  comparison,  the  full  text  of  the  act 
of  1867  with  all  amendments  up  to  the  time  of  its  repeal. 

While  the  authority  of  decided  cases  is  cited  for  every  legal  pi:oposition 
which  is  stated  without  qualification,  we  have  felt  that  we  would  fail  in  prop- 
erly performing  the  work  undertaken  if,  because  of  the  lack  of  adjudicated 
cases,  no  study  should  be  given  to  and  no  comment  made  upon  the  great  num- 
ber of  questions  which  spring  up  from  the  new  and  changed  provisions  of  the 
act.  In  considering  these  we  have  not,  however,  always  felt  called  upon  to 
answer  them  dogmatically ;  but  they  have  all  been  discussed  and  treated,  and 
everything  bearing  upon  them  laid  fully  and  fairly  before  the  reader. 

We  take  this  opportunity  of  publicly  extending  bur  thanks  to  H.  Xoyes 
Greene,  Esq.,  of  the  Troy,  !N.  Y.,  bar,  for  assistance  in  preparing  the  index 
to  this  book  and  the  table  of  cases;  also  to  William  H.  Hotchkis^,  Esq.,  of 

r 

Buffalo,  N".  Y.,  referee  in  bankruptcy  for  Erie  county,  for  his  assistance  in 
the  preparation  of  the  forms. 

In  presenting  the  work  to  the  profession  we  do  so  with  hesitancy.  Of  its 
shortcomings  and  failings  few  will  be  more  keenly  conscious  than  ourselves, 
but  we  ask  that  those  who  use  it  will  bear  in  mind  that  the  book  is  in  the 
nature  of  a  pioneer  undertaking.  It  could  without  question  be  made  more 
accurate,  full  and  complete  if  its  publication  conld  be  delayed  until  the  courts 
should  have  construed  the  provisions  of  the  statute  and  judicially  answered 
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all  the  questions  that  might  arise,  and  if  then  it  were  made  a  mere  digest  of 
their  decisions.  But  the  demand  of  the  bar  is  for  a  work  that  will  to  some 
extent,  at  leasts  aid  them  in  the  solution  of  the  questions  that  will  arise  in  the 
early  months  of  practice  under  the  act,  before  adjudications  are  plentiful. 
This  task  of  "  blazing  the  way  "  is  here  undertaken,  and  in  proportion  to  the 
difficulty  of  the  task  we  ask  the  leniency  of  the  critic. 

Wm.  Miller  Collier. 
Attburw,  N.  Y.,  September  10,  1898. 
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SECTION   ONE. 


MEANING  OF  WORDS  AND  PHRASES. 

§  1.  Meaning  of  W!ords  and  Phrases. — a  The  words  and  phrases  used 
in  this  act  and  in  proceedings  pursuant  hereto  shall,  unless  the  same 
be  inconsistent  with  the  context,  be  construed  as  follows:  (1)  *'A 
person  against  whom  a  petition  has  been  filed  *'  shall  include  a  person 
who  bas  filed  a  voluntary  petition,;  (2)  **  adjudication  "  shall  mean 
the  date  of  the  entry  of  a  decree  that  the  defendant,  in  a  bankruptcy 
proceeding,  is  a -bankrupt,  or  if  such  decree  is  appealed  from,  then  the 
date  when  such  decree  is  finally  confirmed;  (3)  **  appellate  courts  " 
shall  include  the  circuit  courts  of  appeals  of  the  United  States,  the 
supreme  courts  of  the  Territories,  and  the  supreme  court  of  the 
United  States;  (4)  *'  bankrupt  *'  shall  include  a  person  against  whom 
an  involuntary  petition  or  an  application  to  set  a  composition  aside 
or  to  revoke  a  discharge  has  been  filed,  or  who  has  filed  a  voluntary 
petition,  or  who  has  been  adjudged  a  bankrupt;  (5)  '*  clerk  "  shall 
mean  the  clerk  of  a  court  of  bankruptcy;  (6)  **  corporations  "  shall 
mean  all  bodies  having  any  of  the  powers  and  privileges  of  private 
corporations  not  possessed  by  individuals  or  partnerships,  and  shall 
include  limited  or  other  partnership  associations  organized  under 
laws  making  the  capital  subscribed  alone  responsible  for  the  debts 
of  the  association;  (7)  **  courts  *'  shall  mean  the  court  of  bankruptcy 
in  which  the  proceedings  are  pending,  and  may  include  the  referee ; 
(8)  **  courts  of  bankruptcy  *'  shall  include  the  district  courts  of  the 
United  States  and  of  the  Territories,  the  supreme  court  of  the 
District  of  Columbia,  and  the  United  States  court  of  the  Indiah 
Territory,  and  of  Alaska;  (9)  **  creditor  "  shall  include  any  one  who 
owns  a  demand  or  claim  provable  in  bankruptcy,  and  may  include 
his  duly  authorized  agent,  attorney,  or  proxy;  (10)  **  date  of  bank- 
ruptcy," or  '*  time  of  bankruptcy,"  or  '*  commencement  of  proceed- 
ings," or  **  bankruptcy,"  with  reference  to  time,  shall  mean  the  date 
when  the  petition  was  filed;  (11)  '*  debt  "  shall  include  any  debt, 
demand,  or  claim  provable  in  bankruptcy;  (12)  **  discharge  "  shall 
mean  the  release  of  a  bankrupt  from  all  of  his  debts  which  are 
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provable /in  bankruptcy,  except  such  as  are  excepted  by  this  act; 
(.13)  ;**  document  '^  shall  include  any  book,  deed,  or  instrument  in 
.;;.w>iti^  (14)  '*  holiday  *'  shall  include  Christmas,  the  Fourth  of 
.  •  July,  the  Twenty-second  of  February,  and  any  day  appointed  by 
the  President  of  the  United  States,  or  the  Congress  of  the  United 
States  as  a  holiday -or  as  a  day  of  public  fasting  or  thanksgiving  f 
(15)  a  person  shall  be  deemed  insolvent  within  the  provisions  of  this 
act  whenever  the  aggregate  of  his  property,  exclusive  of  any  property 
which  he  may  have  conveyed,  transferred,  concealed,  or  removed, 
or  permitted  to  be  oomcealed  or  removed,  with  intent  to  defraud,, 
hinder  or  delay  his  creditors,  shall  not,  at  a  fair  valuation,  be  suffi- 
cient in  amount  to  pay  his  debts;  (16)  **  judge  "  shall  mean  a  judge 
of  a  court  of  bankruptcy,  npt  including  the  referee;  (17)  '*  oath  *' 
shall  include  aflSrmation;  (1^)  **  officer  **  shall  include  clerk,  marshal, 
receiver,  referee,  and  trustee,  and  the  imposing  of  a  duty  upon  or 
the  forbidding  of  an  act  by  any  officer  shall  include  his  successor  and 
by  any  person  authorized  by  law  to  perform  the  duties  of  such  officer ; 
(19)  **  persons  "  shall  include  corporations,  except  where  otherwise 
specified,  and  officers,  partnerships,  and  women,  and  when  used  with 
reference  to  the  conamission  of  acts  which  are  herein  forbidden  shall 
include  persons  who  are  participants  in  the  forbidden  acts,  and  the 
agents,  officers,  and  members  of  the  board  of  directors  or  trustees, 
or  other  similar  controlling  bodies  of  corporations;  (20)  '*  petition  '^ 
shall  mean  a  paper  filed  in  a  court  of  bankruptcy  or  with  a  clerk  or 
deputy  clerk  by  a  debtor  praying  for  the  benefits  of  this  act,  or  by 
creditors  alleging  the  commission  of  an  act  of  bankruptcy  by  a  debtor 
therein  named;  (21)  **  referee  *'  shall  mean  the  referee  who  has 
jurisdiction  of  the  case  or  to  whom  the  case  has  been  referred,  or 
any  one  acting  in  his  stead;  (22)  **  conceal  "  shall  include  secrete,, 
falsify,  and  mutilate;  (23)  **  secured  creditor"  shall  include  a 
creditor  who  has  security  for  his  debt  upon  the  property  of  the 
bankrupt  of  a  nature  to  be  assignable  under  this  act,  or  who  owns 
such  a  debt  for  which  some  indorser,  surety,  or  other  persons 
secondarily  liable  for  the  bankrupt  has  such  security  upon  the 
bankrupt's  assets;  (24)  **  States  "  shall  include  the  Territories,  the 
Indian  Territory,  Alaska,  and  the  District  of  Columbia;  (25)  **  trans- 
fer "  shall  include  the  sale  and  every  other  and  different  mode  of 
disposing  of  or  parting  with  property,  or  the  possession  of  property, 
absolutely  or  conditionally,  as  a  payment,  pledge,  mortgage,  gift,  or 
security;  (26)  ''  trustee  '*  shall  include  all  of  the  trustees  of  an 
estate;  (27)  '*  wage-earner  "  shall  mean  an  individual  who  works  for 
wages,  salary,  or  hire,  at  a  rate  of  compensation  not  exceeding  one 
thousand  five  hundred  dollars  per  year;  (28)  words  importing  the 
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masculine  gender  may  be  applied  to  and  include  corporations,  part* 
nerships,  and  women;  (29)  words  importing  the  plural  number  may 
be  applied  to  and  mean  only  a  single  person  or  thing;  (30)  words 
importing  the  singular  number  may  be  applied  to  and  mean  several 
persons  or  things. 


Aaalocovs  proviaions.    la  U.  &:    Act  of  1867,  |  48;  R.  S.,  |  5013. 
In  Eng.:    Act  of  1883,  §  168. 

Gtmi  ref^renceB:  Persons  against  whom  petition  may  be  filed,  Bankr.  Act,  f  67-c  Ad- 
judication, Id.  if  18-e-g,  38-a(l).  Appellate  courts,  Id.  i|  24,  25.  Bankrupt^  Id. 
all  sections.  Clerk,  Id.  §i  51,  71.  Corporations,  Id.  |  3-a(4).  Courts,  Id.  |  39-a, 
and  generally.  Courts  of  bankruptcy,  Id.  S  2,  and  generally.  Creditors,  Id.  fi  55, 
56,  57,  58,  59,  60.  D^bt,  Id.  H  H,  63,  and  generally.  Discharge,  Id.  §§  14,  15,  17, 
SQ.  Document,  Id.  IS  21,  30,  47.  Insolvency,  Id.  |§  3,  60,  67.  Officer,  Id,  H  2 (3)» 
33,  51.  Persons,  Id.  H  2(1),  3-a,  4.  Petition,  Id.  $§  IS-a,  59-a-b.  Referee,  Id^ 
li  33-43,  72,  and  generally.  Secured  creditor,  Id.  §§  56-b,  57-e-h.  States,  Id.  i§  6^ 
23,  70^  Transfer,  Id.  ||  8-a-b,  14-b(4),  57-g,  60-a-b,  67-e,  70-a^  Trustee,  Id.' 
II  44-50,  72,  and  generally.   Wage-earner,  Id.  ||  4-b,  64-b(4). 
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I.  CONSTRUCTION  AND  INTERPRETATION  OF  BANKRUPTCY  ACT. 

The  general  rules  of  statutory  construction,  applicable  to  all  statutes, 
may  be  applied  to  the  bankruptcy  act.     It  should  at  all  times  be  borne  in 
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[§  1. 


mmd  that  the  act. is  relnedial,  and  must  be  Ubemlly  construed  witbia  view 
of  carrying  into  effect  its  obvious  pvrpos^  and  intent.^  The  three  fundir 
mmX^l  purposes  for  which  the  act  was  enacted  are:  (1)  That  a  debtor  who 
)^ad  been  unfortunate,  and  become  unable  to  ps^  his  debts,  might  be  released 
therefrom,  and  be  enabled  to  commence  his  business  life  anew,  rjclieved  qf 
the  burden,  provided  that  he  has  not  been  guilty  of  fraudulent  or  other 
improper  practices.  (2)  That,  as  the  condition  and  price  of  being  so  released, 
he  should  turn  over  to  his  trustee,  fully  and  unqualifiedly,  all  of  his  property 
which  vras  subject,  to  the  demands  of  his  creditors,  (3)  That  thia^  property 
should  be  applied  equitably  and  ratably  to  the  payment  of  his  various  debts.* 
The  courts  will  at  all  times  adopt  the  construction  which  tends  to  promote 
equity  and  equality  in  the  distribution  of  the  bankrupt's  estate  among  his 
creditors,^  and  will  protect  the  unsecured  creditors  as  against  those  who  under 


.  1.  Act  is  rem«»d]Al.-<- The  bankruptDy  act 
is  remedial  and  should  be  conatrued  reason* 
ably  and  according  to  the  fair  import  of  its 
terms  with  a  view  to  effect  its  objects  and  to 
promote  justice.  Southern  Loan  &  Trust  Co. 
V.  Benbow  (D.  C,  N.  Car.),  3  Am.  B.  U.  9, 
96  Fed.  514. 

In  the  case  of  Brown  v.  Barker,  8  Am.  B. 
R.  450,  453,  68  N.  Y.  App^Div.  o94,  74  ^,  X. 
Supp.  43,  the  court  says:  "  We  may  take 
judicial  notice  that  the  present  bankruptcy 
act  is  the  result  of  a  long-continued  agita- 
tion and  discussion,  and  that  it  is  our  duty 
if  possible,  to  so  construe  its  provisions, 
liberally  if  necessary,  as  to  secure  the  ob- 
jects for  wliicli  it  was  created,  rather  than 
by  a  narrow  or  technical  construction,  to 
defeat  them." 

See  also  Bolts  v.  Hammond  (C.  C.  A.,  4th 
Cir.),  3  Am.  B.  R.  775,  99  Fed.  916  (hold- 
ing that  the  act  is  remedial  and  should  be 
interpreted  reasonably  and  according  to  the 
fair  import  of  its  terms,  with  a  view  to  ef- 
fect its  objects  and  to  promote  justice)  ; 
Blake  v.  Francis-Valentine  Co.  (D.  C,  Cal.), 

I  Am.  B.  R.  372,  89  Fed.  691  (citing  In  re 
Muller,  Fed.  Cas.  9,912;  Silverman's  Case, 
Fed.  Cas.  12,855)  ;  In  re  Scott  (D.  C,  Del.), 

II  Am.  B.  R.  327,  331,  126  Fed.  981. 

2.  Brown  v.  Barker,  8  Am.  B.  R.  450,  453, 
68  N.  Y.  App.  Div.  594,  74  N-  Y.  Supp.  43. 

Objects  of  act. — ^There  are  two  principles 
which  lie  at  the  foundation  of  the  bank- 
ruptcy act:  (1)  That  the  debtor  may  be 
discharged  from  his  provable  debts;  (2) 
that  his  collectible  assets  may  be  divided 
equitably  and  ratably  among  his  creditors. 
Continental  Nat.  Bank  v.  Katz  (Super.  Ct., 
III.),  1  Am.  B.  R.  19;  Reid,  Murdock  &  Co. 
▼.  Cross,  1  Am.  B.  R.  34. 

The  proper  purposes  of  the  bankruptcy 
act  are:     First  (and  this  was  its  original 


purpose)  to  enable  creditors  to  protect 
themselves  by  summary  process  against  the 
frauds  of  their  debtors  in  evading  the  pay- 
ment of  their  debts;  second,  to  distribute 
the  assets  of  the  debtor  equally  among  his 
creditors ;' and,  third,  to  relieve  debtors 
from  the  burden  of  debts  which,  through 
business  misfortune  and  otherwise,  they 
baFa  incurred  and  are  unable  to  pay,  llei- 
digh  Carriage  Co.  v.  Stengel  (C.  C.  A.,  6lh 
Cir.),  2  Am.  B.  R.  383,  95  Fed.  63r.       ** 

The  object  of  the  bankruptcy  act  id  two- 
fold—  the  beneiit  of  the  creditors  and  the 
relief  of  the  bankrupt.  It  is  not  necessary 
that  both  objects  shall  be  attainable  «in 
order  to  warrant  proceedings  in  bank- 
ruptcy. In  many,  perhaps  a  majority  of 
the  cases,  the  relief  to  the  bankrupt  is  the 
only  question,  for  there  are  no  assets  to 
distribute,  and  in  many  other  cases  the 
benefit  and  relief  of  creditors  is  the  only 
object.  MacDonald  v.  TefftrWeller  Co. 
(C.  C.  A.,  5th  Cir.),  11  Am.  B.  R.  800,  806, 
128  Fed.  381. 

The  equal  and  equitable  distribution  of 
the  estates  of  insolvents  and  their  dis- 
charge  from  the  obligation  of  their  debts 
are  the  ends  sought  by  proceedings  in  bank- 
ruptcy. Bankruptcy  without  insolvency, 
actual  or  presumed,  is  almost  inconceiv* 
able.  Bankruptcy  without  discharge  for 
the  honest  debtor  is  a  contradiction  in 
terms.  In  re  Forbes  (D.  C,  Mass.),  11 
Am.  B.  R.  787,  790,  128  Fed.  137. 

See  also  Hicks  y.  Knost  (D.  C,  Ohio)» 
2  Am.  B.  R.  153,  155,  94  Fed.  625;  Ross  v. 
Saunders  (C.  C.  A,  2d  Cir.),  5  Am.  B.  R. 
348,  105  Fed.  915;  Barton  Bros.  v.  Texas 
Produce  Co.  (C.  C.  A.,  8th  Cir.),  14  Am. 
B.  R.  502,  504,  136  Fed.  355. 

3.  Distribution  of  assets. —  The  proceed- 
ings thereunder  are  equitable  and  should 
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state  laws  are  given  liens  or  priorities.^  But  this  construction  should  not 
minimise  the  equally  important  purpose  of  releasing  an  honest,  unfortunate-, 
and  insolvent  debtor  from  the  burden  of  his  debts  and  of  his  restoration  to 
business  activity,  in  the  interest  of  his  family  and  the  general  public.^  It  is  the 
duty  of  the  court  to  carry  into  effect  both  of  these  purposes  to  the  extent 
which  the  language  of  the  act  justifies,  and  to  prevent  schemes  and  artifices 
to  avoid  the  letter  and  spirit  of  the  law.®  The  act  must  be  construed,  if  the 
language  will  permit,  so  as  to  secure  uniformity  in  the  fullest  measure,  and 
to  avoid  an  escape  of  its  beneficial  purposes  by  a  dishonest  tricky  debtor.^ 
Where  the  language  of  the  aet.is  plain  and  unambiguous  it  should  be  given 
its  ordinary  meaning;  an  attempted  judicial  construction  will  only  lead  to 
doubt  and  confusion.^  The  ultimate  dJBtermination  of  the  meaning  of  the 
provisions  of  the  act  rests  with  the  Federal  courts,  and  they  are  not  bound  by 
the  interpretation  of  a  State  court.^ 

n.  TERMS  DEFINED  IN  GENERAL. 

The  definitions  of  the  words  and  phrases  e6ntained  in  this  section  are  Xo 
be  used  in  construing  the  several  provisions  of  the  bankruptcy  act  and  are  to 
be  applied  when  such  words  and  phrases  are  used  in  proceedings  under  such 


be  conducted  on  broad  linea  to  accomplisli 
the  ultimate  purpose  of  distributing  the 
assets  of  the  estate  pro  rata  atnbtig  the 
bankrupt'^  creditors.  In  re  Faulkner 
(C.  C.  A.,  8th  Cir),  20  Am.  B.  R.  542, 
citing  Atchison,  T.  &  S,  F.  Ry.  Oo.  v.  Hur- 
ley (C.  C.  A.,  — ),  18  Am.  B.  R.  396,  82 
C.  C.  A.  453,  153  Fed.  503. 

The  enforcement  of  equality  among  cred- 
itors is  as  well  the  purpose  of  the  bank- 
ruptcy act  as  the  protection  of  the  bank- 
rupt from  suits  against  him  for  the  col- 
lection of  debts,  and  in  case  of  doubt  as  to 
the  proper  construction  of  provisions  of  the 
act,  it  is  the  duty  of  the  court  to  adopt 
that  construction  which  shall  seem  best 
adapted  to  promote  that  general  purpose. 
In  re  Adams  (D.  C,  N.  Y.),  1  Am.  B.  R. 
95. 

The  bankruptcy  act  includea  a  large  body 
of  remedial  legislation.  It  was  designed  to 
relieve  unfortunate  but  honest  debtors,  and 
to  secure  a  proper  distribution  of  their 
assets  among  their  creditors.  The  latter 
object  is  quite  as  important  as  the  former. 
In  re  Scott  (D.  C,  Del.)  11  Am.  B.  R.  327, 
331,  126  Fed.  981. 

As  to  purpose  of  equal  distribution 
among  creditors,  see  In  re  Adams  &  Hoyt 
Co.  (D.  C,  Ga.),  21  Am.  B.  R.  161,  164 
Fed.  489;  Coal  Land  Co,  v.  Rutrner  Bros. 
(C.  C.  A.,  5th  Cir.)  21  Am.  B.  R.  474,  165 
Fed.  8S1;  In  re  Tindal    (D.  C,  So.  Car.), 


18  Am.  B.  R.  773,783,  155  fed.  456  (w)iere 
the  court  said :  "  The  main  object  o(f  the 
bankrupt  kct  and  one  of  its  most  beneficial 
resi^lts,  was  an  equal  distribution  among 
his  creditors  of  the  estate  of  the  bank- 
rupt")-. Hurley  v.  Devi  in  (D.  C,  Kans.), 
18.  Am.  B*  H.  627,  629,  151  Fe^.  019  5  In  re 
Blount  (D.  C,  Ark.),  16  Am.  B.  R.  97, 
101,  142  Fed.  263;  In  re  Forbes  (D.  C, 
Mass.),  11  Am.  R  R.  787,  790,  128  Fed. 
137. 

4.  In'  re  Sabine  (Ref.,  X.  Y. ),  1  Am. 
B.  R.  315. 

5.  Hardie  v.  Swafford  Bros.  Dry  Goods 
Co.  (C.  C.  A.,  5th  Cir.),  21  Am.  B.  R.  457, 
165   Fed.   588. 

Discharge  of  bankrupt.^ — One  of  the  main 
objects  of  the  bankruptcy  act  is  to  pro- 
tect unfortunate,  but  honest  debtors. 
Fraudulent  debtors  are.  not  intended  to  be 
protected,  nor  to  escape  payment  of  their 
just  liabilities.  In  re  Harr  (D.  C,  Mo.), 
16  Am.  B.  R.  213,  217,  143  Fed.  421. 

«.  In  re  Blount  (D.  C,  Ark.),  16  Am. 
B.  R.  97,  101,  142  Fed.  263;  Leighton  v. 
Kennedy  (C.  O.  A.,  1st  Cir.),  12  Aan. 
B.  R,  239,  129  Fed.  737. 

7.  Hills  V.  McKinnisB  Co.  (D.  C,  Ohio), 
26  Am.  B.  R.  329,  332. 

8.  Swartz  v.  Siegel  (C.  C.  A.,  8th  Gir.)^ 
8  Am.  B.  R.  689,  117  Fed.  13. 

9.  New  Jersey  v.  Anderson  (U.  S.  Sup. 
Ct.),  17  Am.  B.  R.  63,  68. 
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Meaning  of  Words  a.\d  Pueases.         [§:  1,  (2)    (7). 


act  Such  definitions  are  controlling  in  the  construction  of  the  act  unless  the 
same  be  inconsistent  with  the  context  of  the  provision  where  the  word  or 
phrase  is  found.  Several  of  these  definitions  are  important.  They  oft^n 
determine  the  scope  and  effect  of  the  provision  of  the  section  in  which  they 
are  found. .  ,In  .many  instances^  the  definitions  indicate  wide  departwes 
from  the  ordinary  meanings  of  the  w^ords.  It  will  be  found  essential  to  refer 
constantly  to  the  definitions  here  set  forth,  and  the  careful  practitioner  will 
familiarize  himself  at  the  outset,  with  the  peculiar  nomenclature  of  the  law. 
It  will  be  noted  that  some  of  the  definitions  in  this  section  read  **  shall  mean,'* 
while  others  read  ^*  shall  include."  It  was  not  intended  that  definitions  of 
words  used  in  the  act  which  read  ^*  shall  include  "  should  exclude  other 
meanings  or  definitions  of  the  word  or  limit  the  ordinary  and  well-under- 
stood meanings.  It  was  intended  to  make  sure  that  the  words  defined 
would  be  held  to  include  what  is  expressed. ^^  It  will  not  be  necessary  to 
consider  in  this  place  the  words  and  phrases  here  defined  but  reference  will 
be  made  to  them  from  time  to  time  in  connection  with  the  discussion  of  the 
appropriate  subject  matter.  It  may  be  well,  however,  to  briefly  consider  a 
few  of  the  definitions,  which,  in  their  nature,  are  fundamental." 

m.  STATUTORY  DEFINITION& 

a.  Adjudication. —  It  will  be  observed  that  "adjudication*'  is  defined  in 
subd.  (2)  of  this  section  for  the  purpose  of  determining  the  time  when  the 
adjudication  takes  effect.  It  is  not  in  this  sense  a  definition.  The  definition 
indicates  on  its  fac<?  that  the  adjudication  is  to  be  by  decree,  which  should  be 
executed  as  prescribed  in  Forms  in  Bankruptcy  Nos.  11  or  12.^^  The  effect 
of  adjudication  or  dismissal  is  considered  under  §  18,  post}^  If  there  is  no 
appeal  from  the  decree  adjudicating  the  defendant  a  bankrupt,  it  dates 
from  the  rendition  of  the  decree,  and  if  there  is  an  appeal,  and  it  is  finally 
confirmed,  the  adjudication  dates  from  the  confirmation.     If  an  appeal  is 

■  taken  and  it  is  dismissed,  the  date  of  adjudication  is  not  changed  from  the 
time  it  is  made  to  the  time  of  dismissal ;  such  dismissal  is  not  a  final 
confinnation.** 

b.  Courts;  courts  of  bankruptcy. —  It  is  provided  by  subd.  (7)  of  this  section 
that  where  the  term  "  courts  "  is  used  it  shall  mean  the  court  of  bank- 


10.  Opinion  of  Judge  Kay  in  In  re 
Harper  (D.  C,  N.  Y.),  23  Am.  B,  R.  918, 
931,   175  Fed.  412. 

11.  The  act  of  1867  contained  no  defini- 
tions. Section  48  of  that  act  explains  tliat 
*•  person  "  included  "  corporation  "  and 
**  oath  "  included  "  affirmation  "  and  indi- 
cated that  the  singular  included  the  plural 
and  the  like.  The  English  hankruptcy  act 
of  1883,  §  168,  defines  expressly  many  of 
the  terms  used  in  that  act.  and  our  present 


bankruptcy  act  follows  the  English  act  in 
this  respect. 

12.  A  mere  memorandum  of  the  adjudica- 
tion is  not  sudicient:  an  order  must  be 
entered  and  recorded.  See  In  re  Bo-iton, 
etc.,  Co.,  Fed.  Cas.  1,678;  In  re  Hill,  Fed. 
Cas.  6,484. 

13.  See  Bankr.  Act,  §  18,  post. 

14.  Moore  Bros.  v.  Cowan  (Sup.  Ct., 
AU.),  26  Am.  B.  R.  St)2,  907.  P»  to  aite 
of  adjudication  see  In  re  Lee  (D.  ».'.,  /'a  )p 
22  Am.  B.  R.  820,  171   Fed.  266. 
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mptcj  in  which  the  proceedings  are  pending,  and  may  include  the  referee. 
^  Courts  "  and  *^  Courts  o£  bankruptcy  ^'  are  frequently  used  with  the  same 
meaning.  The  latter  term  is  evidently  defined  for  the  purpose  of  specifying 
what  courts  are  courts  of  bankruptcy.  Eeferees  do  not  possess  all  the  juris- 
diction of  courts  of  bankruptcy.  Their  jurisdiction  is  limited  to  the  matters 
specially  prescribed  ^  and  to  such  matters  as  may  be  inferred  to  fall  within 
the  jurisdiction  expressly  granted  by  statute.  Although  "  courts "  may 
include  the  referees  under  the  definition,  it  is  not  intended  to  confer  upon 
them  such  jurisdiction  as  is  possessed  by  courts  of  bankruptcy.** 

c.  Creditor. —  This  term  includes  any  person  who  owns  a  provable  debt, 
demand,  or  claim  against  the  bankrupt,  and  may  include  his  duly  authorized 
agent,  attorney,  or  proxy.  The  determination  of  the  question  as  to  the 
provability  of  debts  ^or  claims  depends  upon  the  statute  and  must  be  made 
as  therein  provided.*^  It  has  been  contended  that  an  indorser  or  surety  is 
not  a  creditor  within  the  meaning  of  the  act;  but  this  contention  is  unten* 
able."  A  surety,  or  indorser  or  other  person  secondarily  liable  for  the 
bankrupt  has  a  provable  claim  against  the  bankrupt  estate,  in  a  case  where 
the  principal  claim  is  provable.^*  The  mere  fact  that  plaintiffs  have  brought 
suit  on  a  claim,  pending  at  the  time  of  bankruptcy^  does  not  justify  a  finding 
that  they  "  owned  a  demand  or  claim  provable  in  bankruptcy,"  and  are 
therefore  creditors.^  In  the  usual  arrangement  made  between  a  broker  and 
his  customer  for  the  purchase  of  stock,  the  broker  never  owns  the  stock 
purchased;  the  stock  belongs  to  the  customer,  and  he  does  not  become  a 
ereclitor  of  the  broker,  for  the  amount  which  he  has  paid  to  the  broker  for 
the  purchase  of  the  stock.^ 

d.  Debt. —  Debt  means  a  provable  debt;  any  debt,  demand,  or  claim 
provable  in  bankruptcy.  A  debt  is  provable  if  it  is  susceptible  of  proof.^ 
A  debt  may  be  provable  and  within  the  definition  althou^  not  proved  within 
the  time  limit,^  that  is,  if  it  is  one  of  those  debts  which  may  be  proved 


15.  See  Bankr.  Act,  §  38,  post, 

1«.  In  re  Walsh  Bros.  (D. C,  Iowa),  21 
Am.  B.  R.  14,  16,  163  Fed.  352,  where  the 
court  said:  "The  word  'court'  may  in- 
clude the  referee  (§  1  (7)).  But  this 
obviously  means  the  referee  wlien  acting 
upon  a  matter  of  which  he  is  given  juri/j- 
diction   by   the   act." 

17.  See  Bankr.  Act,   §§57  and  63,  post. 

IS.  Bank  of  Wayne  v.  Gold  (N.  Y.  App. 
Div.),  26  Am.  B.  K.  722;  Huttig  Mfg.  Co. 
y.  Richards  (C.  C.  A.,  8th  Cir.),  20  Am. 
B.  R.  349,  160  Fed.  619,  87  C.  C.  A.  521; 
Kobusch  V.  Hand  (C  C.  A..  8th  Cir.),  19 
Am.  B.  R.  379,  156  Fed.  6fi0,  84  C.  C,  A. 
372,  18  L.  R.  A.  (X.  S.^  <i60:  Swartz  v. 
Siegel  (C.  O.  A.,  8th  Cir.),  8  Am.  B.  R.  689, 
117  Fed.  13,  54  C.  C.  A.  399;  lu  re  Mc- 
Carthy Elevator  Co.  (D.  C,  N.  J.),  30  Am. 
B.  R.  247, 


19.  See  discussion  under  Section  Fifty- 
seven,  and  cases  cited.  Creditors  only  may 
be  preferred^  see  Bankr.  Act,  §  60-a. 

Guarantors  are  creditors  within  the 
meaning  of  §  60-8,  relating  to  preferences. 
Stern  v.  Paper  (D.  C,  No.  Dak.),  25  Am. 
B.  R.  451,  183  Fed.  228. 

20.  In  re  Crafts-Riordan  Shoe  Co.  (D.  C, 
Mass.),  26  Am.  B.  R.  449. 

21.  Richardson  v.  Shaw  (U.  S.  Sup.  Ct.), 
19  Am.  B,  R.  717,  209  U.  S.  365,  affg.  16 
Am.  B.  R.  842. 

22.  Cra\%'ford  v.  Burke  (Sup.  Ct.),  12 
Am.  B.  R.  659,  666,  195  U.  S.   176. 

23.  Norfolk  &  Western  R.  Co.  v.  Graham 
(C.  C.  A.,  4th  Cir.),  16  Am.  B.  R.  610,  U$ 
Fed.   809. 
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imder  §  63  of  the  act.^      The  intent  of  the  law  is  to  make  every  demand, 

# 

which  may  be  enforced  against  the  bankrupt  either  at  law  or  in  equity^ 
provable  in  bankruptcy ,^^  provided,  of  course,  such  demand  is  one  which,  by 
the  terms  of  the  act,  does  not  fall  without  the  classification  of  provable  debts. '^ 
While  the  unmatured  liability  of  a  bankrupt  as  an  indorser,  surety,  or 
guarantor  may  not  be  a  "  debt "  in  a  technical  sense,  it  is  a  "  demand  "  or 
^  claim,"  and  falls  within  the  definition.^  A  debt  is  provable  whether  due 
or  not  at  the  time  of  the  bankruptcy.^®  The  definition  does  not  include  con- 
tingent claims  under  executory  contracts  which  have  not  accrued  at  the  time 
of  the  institution  of  the  proceedings.^  Taxes  due  are  not,  in  a  strict  sense, 
debts,  but  being  claims  against  the  bankrupt  or  his  efstate,  they  fall  within 
the  definition.^^  They  are  payable  by  the  trustee  although  not  required  to 
be  proved  like  other  debts.^^  Interest  accruing  after  the  institution  of  the 
proceedings  should  not  be  included  as  a  part  of  the  debt.*^ 

e.  Insolvency.— <•  (1)  In  general. —  Insolvency  is  defined  in  subdivision  15 
of  this  section.  In  all  foreign  bankruptcy  laws,  cessation  of  payments  is  the 
essential  of  insolvency.^  Until  the  passage  of  the  present  law,  it  was  the 
test  in  the  United  States.  Under  the  bankruptcy  act  of  1867  a  debtor  was 
deemed  insolvent  when  he  was  unable  to  pay  his  debts  in  the  ordinary  course 
of  business  as  they  matured.^^  It  was  held  under  that  act  that  "  the  amount 
of  the  trader's  property  was  of  no  consequence  if  he  was  unable  to  pay  his 
debts  in  lawful  money  as  they  matured."  ^  Under  the  law  of  1898,  the 
value  of  the  property  is  the  essential  element^®     The  definition  controls 


24.  See  Bankr.  Act,  §  63-a,  post. 

25.  In  re  Mahler  (D.  C,  Mich.),  5  Am. 
B.  R.  453,  459,  105  Fed.  428. 

26.  The  only  obligations,  which,  strictly 
speaking,  are  provable  are  those  specided 
in  §  63-a,  post.  As  to  debts  or  demands 
which  are  not  provable,  see  under  Section 
Sixtv-three,  sub-title  "  What  debts  are  not 
provable*^  post, 

27.  In  re  Gerson  (C.  C.  A.,  3d  Cir.),  6 
Am.  B.  R.  11,  107  Fed.  897 

28  German  ia  Sav.  Bank  &  Trust  Co.  v. 
Loeb  (C.  C.  A.,  6th  Cir.),  26  Am.  B.  R. 
238,  243. 

29.  In  re  American  Vacuum  Cleaner  Co. 
(D.  C,  N.  J.),  26  Am.  B.  R.  621;  In  re 
Inman  (D.  €.,  Ga.),  22  Am.  B.  R.  524, 
171  Fed.  185;  In  re  Roth  &  Appel  (C.  C. 
A.,  2d.  Cir.),  24  Am.  B.  R.  588,  181  Fed. 
667. 

30.  In  re  Fisher  &  Co.  (D.  C,  N.  J.), 
17  Am.  B.  R.  404,  411,  148  Fed.  907. 

31.  See  under  Section  Sixty-four,  sub- 
title "  Payment  of  Ta^es,**  post. 

See  {  17-a,  which  provides  that  "A  dis- 
charge in  bankruptcy  shall  release  a  bank- 
rupt from  all  his  provable  debts,  except 
such  as    (1)    are  due  as  a  tax  levied  by, 


etc."  thus  clearly  implying  that  a  tax  ia 
a  provable  debt. 

32.  Jn  re  Chandler  (C.  C.  A.,  7th  Cir.), 
25  Am.   B.   R.   86.";,   184  Fed.   887. 

33.  For  the  universality  of  this  test,  see 
"  Bankruptcy,  A  Study  of  Comparative 
Legislation,"  by  S.  Whitney  Dunscon^b, 
pp.  12-14. 

34.  Carson  v.  Chicago  Title  &  Trust  Co., 
5  Am.  B.  R.  814,  824,  182  U.  S.  438; 
Hussey  v.  Richardson-Roberts  Dry  Goods 
Co.  (C.  C.  A.,  8th  Cir.),  17  Am.  B.  R.  511, 
148  Fed.  598. 

35.  Ex  parte  Hull,  Fed.  Cas.  6,856; 
In  re  Dibblee,  Fed.  Cas.  3,884;  In  re  Wells, 
Fed.  Cas.  17,388;  Morgan  v.  Mastick,  Fed. 
Cas.  9,803.  See,  also.  Wager  v.  Hall,  16 
Wall.  599,  21  L.  Ed.  504;  Wilson  v.  City 
Bank,  17  Wall.  473,  21  L.  Ed.  723;  Toof 
V.  Martin,  13  Wallace,  40,  20  L.  Ed.  481; 
Sawyer  v.  Tujpin,  91  U.  S.  114,  23  L.  Ed. 
235;  Dutcher  v.  Wright,  94  U.  S.  553,  24 
L.  Ed.  130. 

36.  Insolvency  defined.-— In  speaking  of 
this  definition  the  court  said,  in  the  ease 
of  In  re  Andrews  (C.  C.  A.,  Ist  Cir.),  16 
Am.  B.  R.  387,  390,  144  Fed.  192:  '* Atten- 
tion is  called  to  the  fact  that  the  €U!t  of 


§  1,  (15).] 


.1 


IjN')SOX.VEZiCY. 


9 


as  against  a  finjdii^  o£*inao)vei}cy;iu  a  State  court  based  upon  facts  contained 
in  tiie  record  of  a  proceeding  for  the  appointment  of  a  receiver  of  a  corpora-, 
tion." 

The  definition  of  insolvency  contained  in  this  section  has  been  much 
criticised.  It  evidently  has  rendered  inapplicable  the  decisions  of  courts  of 
authority  on  statutes  where  the  word  ^'  insolvency "  is  to  be  read  in  its 
ordinary  business  s^ise.^  It  is  undoubtedly  humane,  but  is  thought  to  put 
creditors  at  their  debtor's  mercy.  On  the  other  hand,  it  protects  the  debtor 
whose  property  is  not  quickly  convertible.  In  this  aspect,  it  restdts  in 
conditions  not  unlike  those  of  a  debtor  who  has  taken  advantage  of  the 
suspended  payment  periods  sanctioned  by  some  of  the  continental  bankruptcy 
systems.  In  actual  practice,  it  has  done  little  harm.^*  In  any  event  the 
definition  of  insolvency  as  prescribed  by  the  statute  must  be  strictly  adhered 


40 


to- 
rs) Pbopeety  to  be  included. — The  property  to  be  valued  may  inchide 
al!  assets  having  a  value  belonging  to  the  person  alleged  to  be  a  bankrupt,  but 
under  the  definition  any  property  which  is  disposed  of  with  intent  to  defraud, 
hinder  or  delay  creditors,  is  to  be  excluded.  The  statute  thus  contemplates 
that  a  bankrupt  shall  not  have  the  benefit  of  the  valuation  of  property  trans- 
ferred by  him  in  fraud  of  creditors,  in  determining  whether  he  is  insolvent.** 
The  property  to  be  excluded  is  that  which  is  actually  disposed  of  by  the  trans- 
fer in  fraud  of  creditors,  so  that  where  a  mortgage  is  given  which  is  tainted 
with  bad  faith,  the  equity  of  redemption  should  be  counted  in.**  Property 
transferred  in  fraud  of  creditors,  and  which  can  only  be  reached  tiirough 
litigation  cannot  be  considered  property  of  the  bankrupt  upon  the  question 


1898  has  given  an  artificial  meaning  to  the 
-word  *  insolvent,'  thereby  complieating  very 
much  the  construction  of  the  statute  as  ap- 
plied to  alleged  preferences,  and  rendering 
to  a  large  extent  inapplicable  the  decisions 
of  courts  of  ati^ority .  on  statutes  where 
the  word  *  insolvency  *  is  to  be  read  in  its 
ordinary  business  sense."  In  the  case  of 
Marvin  v.  Anderson,  6  Am.  B.  R.  520,  111 
AVis.  387,  87  N.  W.  SS6,  a  distinction  was 
made  between  the  meaning  of  the  term  "  in- 
solvency.'* as  the  subject  of  insolvency  is 
dealt  with  by  insolvent  and  bankrupt  laws, 
and  the  general  meaning  thereof.  The 
former  was  said  to  be  the  inability  of  a 
person  to  pay  his  debts  as  they  mature  in 
the  ordinary  course  of  business;  the  latter, 
a  substantial  excess  of  a  person's  liabilities 
over  the  fair  cash  value  of  his  property.  5 
Oyc.  237,  note  1.  See,  also,  in  this  con- 
nection. Orunsfeld  v.  Brownell,  11  Am.  B. 
R.  599.  601,  12  New  Mex.  192,  76  Pac.  310. 

87.  In  re  Golden  Malt  Cream  Co.  (C.  C. 
A.,  7th  Cir.),  21  Am.  B.  R.  35.  164  Fed. 
326;  Karst  v.  Black  Diamofid  Range  Co. 
(N.  J.  Ch.),  31  Am.  B.  R.  287;  Butler  &  Co. 
V.  Palmenberg  (C.  C.  A.,  1st  Cir.),  30  Am. 
B.  R.  502. 


88.  In  re  Andrews  (C.  0.  A.,  1st  Cir.), 
16  Am.  B.  R.  387,  144  Fed.  923,  affg.  14 
Am.  B.  R.  247.  But  see  In  .re  Electric  Sup* 
ply  Co.  (D.  C,  Ga.),  23  Am.  B.  R.  647,  175 
Fed.  612: 

89.  See  discussion  upon  what  constitutes 
insolvency  by  Referee  Hotchkiss  in  Matter 
of  Rung  Furniture  Co.  (Spec.  M.,  K.  Y.), 
10  Am.  B.  R.  44.  For  fnrtner  discussion 
as  to  what  constitutes  insolvency,  see  dis- 
cussion under  Section  Three  of  this  work. 

40.  Crancer  &  Co.  v.  Wade  (Sup*  (3t., 
Okl.),  25  Am.  B.  R.  880.    * 

41.  In  re  Baumann  (D.  C,  Tenn-))  3 
Am.  B.  R.  196,  96  Fed.  946;  In  re  Hinea 
(D.  C,  Or.),  16  Am.  B.  R.  295,  144  Fed.  142; 
Acme  JFood  Co.  v.  Meier  (C.  C.  A.,  8th  dr.), 
18  Am.  B.  R.  550,  153  Fed.  74;  Phillips  v. 
Kleinman  (P.  A.  Com.  Fleas),  23  Am.  B. 
R.  266;  Utah  Association  of  Creditmen  r 
Boyle  Furniture  Co.  (Utah  Sup.  Ct.),  -31 
Am.  B.  R.  488 ;  In  re  Wenatchee  Heights  Or- 
chard Co.  (D.  C„  Wash.),  30  Am.  B.  R.  461; 
Debus  V.  Yates  (D.  C.  Ky.),  80  Am  B.  R. 
823. 

48.  Lansing  Boiler  Works  v.  Rverson  (C. 
C.  A.,  6th  Cir.).  11  Am.  B.  R.  558,  12S  Fed. 
701;  Acme  Food  Co  v.  Meier  (C.  C.  A.,  Gtli 
Cir.).  18  Am    B    R.  550.  153  Fed.  74. 
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[I  1,(18)H 


of  solvency  or  inaolvency.^  Where  property  is  transferred  in  pcyment  of ^ 
or  as  security  for  a  just  debt^  the  mere  fact  that  it  may  involve  a  praferenoe 
in  bankruptcy  should  bankruptcy  proceedings  be  instituted,  does  not  exclude 
it  from  ccmsideration  in  detarmining  the  debtor's  solvency.^  Under  the  defi- 
nition property  which  is  concealed  with  intent  to  defraud  is  not  to  be  valued  in 
determining  the  solvency  of  the  debtor.  Where  a  man  receives  money  which 
should  have  been  applied  to  the  payment  of  his  debts,  refuses  to  state  where 
it  was  kept,  but  insists  diat  it  has  been  invested  by  him  without  the  jurisdie* 
tion  of  the  court  he  may  be  said  to  have  '^  concealed  "  it,  within  the  m/caning 
of  this  clause,  and  it  is  to  be  excluded.^  The  definition  does  not  exclude  ex- 
empt property  and  such  property  should  therefore  be  valued  in  determining 
the  question  of  the  alleged  bankrupt's  insolvency .*•  Only  such  assets  should 
be  included  as  may  be  realized  on  by  a  creditor  if  he  obtained  judgment 
against  the  owner  in  the  ordinary  course  of  judicial  procedure.*** 

(8)  Faib  valuation  ot*  pboperty. — ^Insolvency  turns  on  what  is  a. 
**  fair  valuation  "  of  the  property.*^  Under  this  definition  it  is  not  necessary 
to  show  solvency  that  the  bankrupt  was  able  to  realize  from  his  property 
at  the  time  of  an  alleged  preference  or  unlawful  transfer,  a  sufficient  sum 
to  pay  his  debts;  but  if  at  the  time  a  fair  valuation  of  his  property  is 
sufficient  to  pay  his  debts,  he  is  solvent.**    Fair  valuation  has  been  held  to  bo 


43.  Utah  Assn.  of  Credit  Men  t.  Boyle 
^miture  Co.  (Utah,  Sup.  Ct.),  26  Am/B. 
K.  867;  In  re  Crenshaw  (D.  C,  Ala.),  19 
Am.  B.  R.  502,  156  Fed.  638. 

44.  In  re  Doscher  (D.  C,  N.  Y.),  9  Am. 
B.  R.  547,  554,  120  Fed.  408,  holding,  also, 
that  this  clause  refers  to  the  act  of  bank- 
ruptcy stated  in  §  3-a  (1),  and  not  to  the 
acts  of  bankruptcy  relating  to  preferences. 

46.  In  re  Shoesmith  (C.  C.  A.,  7th  Cir.), 
13  Am.  B.  R.  645,  135  Fed.  6S4. 

46.  In  re  Hines  (D.  C,  Or.),  16  Am.  B.  R. 
395,  144  Fed.  142;  In  re  Baumann  (D.  C, 
Tenn.),  3  Am.  B.  R.  196,  96  Fed.  946,  in 
which  case  the  court  said:  "If  Congress 
had  intended  to  exclude  from  the  terms  of 
this  definition  property  exempted  by  law 
either  explicitly  or  by  necessary  implication. 
.  .  .  it  might  have  been  best  for  Con* 
gress  to  have  made  that  exception,  but  it 
is  neither  absurd  nor  in  any  sense  unwise 
that  it  should,  in  furtherance  of  its  de- 
termination to  give  us  a  fixed  rule,  have 
made  no  exception  at  all.  Again,  the  stat- 
ute does  in  fact  contain  in  its  language  one 
pai*ticular  exception  and  it  contains  no 
more.  If  another  exception  had  been  in* 
tended  it  would  have  been  expressed,  along 
with  that  which  was  significantly  declared." 

Exempt  as  well  as  non-exempt  property 
must  be  included.  In  re  Crenshaw  (D.  C, 
Ala.),  19  Am.  B.  R.  502,  156  Fed.  538.  See, 
also.  In  re  Rome  Planing  Mill  Co.  (D.  C), 
3  Am.  B.  R.  766,  99  Fed,  937. 

The  Ray  amendatory  bill  of  1903  sought 
to  insert  words  which  would  have  excluded 
exempt  property  from  the  aggregate  of  a 
debtor's  assets  in  determining  whether  he 
was  in^'olvent,  but  the  Senate,  unfortu- 
nately, stntrk  out  t]»e  proviHion. 

The  definition   of  what  constitutes  "in- 


solvency," contained  in  section  1,  subd.  15, 
does  not  control  in  determining  whether  a 
debtor  was  insolvent  so  as  to  make  a  vol- 
untary (onvevance  fraudulent  under  the 
laws  of  Minnesota.    Hence  the  exempt  prop- 

ertv  of  the  debtor  is  not  to  be  considered 

»■ 

in  determining  the  value  of  the  assets  re- 
tained. Xor  is  a  debt  that  is  amply  secured 
by  mortgage  on  the  property  conveyed  to 
be  included  in  determiping  whether  the 
debtor  has  retained  assets  amply  sufficient 
to  satisfy  existing  claims.  Underleak  t. 
Scott  (Minn.  Sup.  Ct.),  28  Am.  B.  R.  926. 

46a.  In  consideilng  assets  in  relation  to 
liabilities,  in  order  to  determine  the  sol- 
vency of  an  alleged  bankrupt,  the  assets 
ought  to  be  such  as  a  cre^^r  could  realize 
on  if  he  obtained  a  judgment  against  him  in 
the  ordinary  course  of  judicial  procedure; 
and  where  an  alleged  bankrupt,  who  has 
confessed  judgment  and  mortgaged  his  prop* 
erty,  holds  accounts  for  goods  sold  on  the 
installment  plan  to  people  who  have  no  as- 
sets except  their  salaries  and  are  execution 
proof,  though  they  are  doubtless  honest  and 
may  eventually  pay  their  debts  in  full,  such 
accounts  will  not  be  considered  in  estimat- 
ing his  resources.  Louisiana  Nat.  Life  Assur. 
Soc.  T.  Segen  (D.  C,  La.),  28  Am.  B.  R.  19. 

47.  In  re  Gilbert  (D.  C.  Oreg.),  8  Am. 
B.  R.  101,  112  Fed.  951.  When  the  aggre* 
gate  of  a  person's  property  at  a  fair  valua- 
tion is  insufficient  to  pay  his  debts  he  is 
insolvent  within  the  definition  contained  in 
the  bankruptcy  act.  Carson  v.  Chicago 
Title  &  Trust  Co.,  5  Am.  B.  P.  814,  824, 
182  U.  8.  438. 

48.  Crancer  A  Co.  v.  Wade  (Sup.  Ct., 
Okl.K  25  Am.  B.  R.  880:  Duncan  v.  Landi? 
iC.  C.  A..  3d  Cir.).  5  Am  B.  R.  649..  lOa 
Fed.  839.  45  C.  C\  A.  ^^r, 
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the  present  market  vakbe^  and  not  tbe  amoant  which  he  might  realise  from  a 
forced  sale  of  his  property.^  The  fair  "  market  value  *'  of  assets  is  that 
value  which  the  debtor  himself  might  have  realized  thereon  if  permitted  to 
continue  in  busineas.^  The  value  of  the  property  as  a  part  of  the  bankrupt's 
business  as  a  "  going  concern  '*  should  be  conside  red  rather  than  the  value 
after  bankruptcy  has  intervened,  and  the  property  has  ceased  to  produce.* 
The  actual  value  and  not  the  face  value  of  commercial  paper^  accounts  and 
the  like  muet  govern."  This  value  should  be  determined  as  of  the  time  the 
proceedings  were  commenced.^  Where  the  act  of  bankruptcy  itself 
depreciates  the  debtor's  property  until,  under  this  definition,  he  is  insolvent^ 
the  petition  against  the  alleged  bankrupt  must  be  dismissed."    Manifestly^  a 


49.  Duncan  t.  Landis  (G.  0.  A.,  3d  Cir.)> 
5  Am.  B.  B.  649,  106  Fed  839. 

Pair  ▼alaation. — In  the  case  of  In  re 
HinM  <J)*>.40.,  Or.H  lA  B;  K.  2195,  144 
Fed.  142,  the  court  said,  in  considering  what 
constitutes  a  fair  Taluation:  ''As  it  re- 
specte  property  considered  in  a  cominercial 
sense,  I  can  conceive  of  no  better  or  surer 
standard  by  which  to  arrive  at  a  fair  valua^ 
tion  than  the  market  valuation k  that  is> 
what  the  property  will  probably  bring,  or 
is  worth,  in  the  geneiral  market  to-day,, 
where  everybody  buys.  It  could  not  be 
what  it  is  worth  to  one  person  or  to  an- 
other under  special  circuiOBtances,  or  hav- 
ing special  use  for  a  particular  article,  but 
what  it  is  worth  as  a  marketable  com- 
modity at  a  given  time  with  no  special 
conditions  prevailing  other  than-  affect  the 
market  generally  in  the  locality  whepre  the 
commodity  is  for  sale."  As  bearing  upon 
the  question  of  insolvency,  the  valae  of  the 
property  may  be  shown  by  evidence  of 
what  it  sold  for  at  private  sale  by  the  re- 
ceiver of  the  alleged  bankrupt  appointed  in' 
the  State  court  (In  re  Bloch  \C.  C.  A«y 
2d  Gir.],  6  Am.  B.  R.  300,  109  Fed.  790), 
but  not  what  the  property  brought  ai  an 
auction  sale  by  the  trustee.  Rutland  Co. 
Nat.  Bank  v.  Graves  (D.  C,  Vt.),  19  Am. 
B.  R.  446,  156  Fed.  168. 

50.  In    re    Marine    Iron    Works    (IX    0. 
N.  Y.),  20  Am.  B.  R.  390,  159  Fed.  753. 

Determination  of  yaluation.-^In  the  eaee 
of  Stem  V  Paper  {D.  C,  No.  Bak.),  £5 
Am  B.  R.  451,  183  Fed.  228,  the  court  said: 
" '  Fair  valuation,'  within  the  meaning  of 
subdivison  15  of  section  1  of  the  Bank-, 
niptcy  Act,  means  a  value  that  can  be 
made  promptly  effective  by  the  owner  of 
property  'to  pay  his  debts.'  That  is  the 
language  of  this  liberal  statute.  It  ought 
not  to  be  enlarged.  Such  a  value  excludes, 
on  tbe  one  hand,  the  sacrifice  pri^e  that., 
would  result  from  an  execution  or  fore- 
closure «ale,  and.  on  the  other  hand,  the 
retail  price  that  could  be  realized  in  the 
slow  process  of  trade.  This  latter  value 
shoul''    1>«   excluded    because   it   could   only 


b6  gained  by  large  expense  and  tbe  many 
xi9ks  of  a  mercantilj^  venture.  '  Fair  valua- 
tion* means  such  a  price  as  a  capable  and 
dihgeati  business  man  could  presently  ob* 
tain  for  the  property  after  confer^ng  with 
tlioee  accustomed  to  buy  such  property. 
Such  a  value  will  depend  upon  many  cir« 
cumstances,  such  as  the  age  and  condition 
of  the  stocky  the  season  df  the  y^ai*,  und 
the  state  of  trade." 

61.  Chicago  Motor  Vehicle  Co.  v.  Ameri- 
Oau  OaJc  Leather  Co;  (C,  C.  A„  7th  Cir.>, 

15  Am.  te.  R.  804.  141  Fed.  518;  Butler 
Baper  Co.  v.  Qeembe)  (0.  C.  A.,  7th  Cir.), 

16  Am.  B.  R.  26,  143  Fed.  295. 

58.  Benjamin  v.  Chandler  (D.  C,  Pa.), 
15  Am.  B.  K.  499,  440,  142  Fed.  242 ;  In  re 
Coddington  (D. C,  Pa.),  9  Am.  B.  R.  243, 
llff  Fed.  281,  in  which  case  it  was  held  that 
where  it  appears  that,  accounts  due  to  an. 
alleged  bankrupt  are  not  at  present  col- 
lectible their  actual  value  must  be.  taken 
in  determining  hia  solvency. 

The  actual  fair  valuation  of  leases,  pat- 
ents, licenses  and  oilier  i^itangible  property 
will  be  considered.  See  Troy  Wagon  Works 
V,  Vastbinder  (D.  C,  Pa.),  12  Am.  B.  R. . 
352,  130  Fed.  232;  Motor  Vehicle  Co.  v. 
Oak  Leather  Co.  (C.  C.  A.,  7th  Cir.),  15 
Am.  B.  R.  808,  141  Fed.  518;  In  re  Foley 
(D.  C  Pa.).  15  Am.  B.  R.  832,  140  Fed.  300. 

.$Z.  In  re  Hines  (D.  C,  Or,),  16  Am.  B. 
K  e05,  144  Fed.  142. 

M.  Chicago  Title  &  Trust  Co.  v.  Rqeb- 
ling'**  Sons  (Cir.  Ct.,  111.),  5  Am.  B.  R.  368,  . 
107  Fed.  71.  See,  also,  In  re  Rome  Planing 
Mills  (D.  C.^  N.  Y.),  3  Am.  B.  R.  766,  99 
Fed.  937;  In  re  Rogers  Milling  Co.  (D.  C, 
Ark.),  4  Am.  B.  R.  540.  102  Fed.  687:  Vac  ' 
caro  V.  Bank  (C.  C.  A..  5th  Oir.),  4  Am.  B. 
R.  474.  103  Fed.  486;  Lansing  Boiler  Works 
V.  HyearHOin  ^  Son  (C.  C.  A.»  6th  Cit.),  11 
A.m.  B.  R.  5p8,  128  Fed.  701. 

:Xhe  valuation  lor  the  test  of  solvency  or 
insolvency  upon  an  issue  as  to  whether  a 
chattel  mort^rage  was  preferential,  mu^t 
relate  to  the  conditions,  as  a  going  con- 
cern, when  the  alleged  preference  was  given, 
and  not  to  the  mere  dead  matter  of  the 
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person  may  not  be  able  to  meet  current  obligations,  and  jet  his  property  at  a 
fair  valuation  may  be- sufficient  to  pfty  his  debts.^ 

(4)  Evidence. —  Evidence  must  be  adduced  sufficient  to  show  that  the 
alleged  bankrupt's  debts  were  more  than  the  value  of  his  assets  at  the  time 
the  petition  is  filed.^^  The  books  of  a  bankrupt,  his  schedules,  inventory  and 
appraisement  are  competent  evidence  upon  the  question  of  insolvency.*^  The 
question  of  insolvency  is  one  of  fact  and  not  of  law,  and  is  determinable  as 
such.'^ 

f.  Conceal. —  The  word  "  conceal  ^'  under  the  present  law,  means  more  than 
*^  hide ;  "  it  connotes  more  than  "  secrete."  Thus,  with  peculiar  reference 
to  the  second  objection  to  a  discharge,*®  it  includes  the  falsifying  or  mutilating 
of  books  or  business  records.  Under  the  former  law,  concealment  of  property 
included  a  concealment  of  title  to  property.^  The  new  definition  strengthens 
rather  than  impairs  this  doctrine.  It  may  be  doubted,  however,  whether  the 
definiticJn  adds  anything  to  the  ordinary  meaning  of  the  word  "  concealed '' 
in  §  29-b ;  the  difficulty  of  reading  in  either  "  falsified  "  or  "  mutilated '' 
will  be  apparent  at  a  glance.  Almost  as  difficult  would  be  the  interpolation 
of  these  new  meanings  into  the  first  act  of  bankruptcy.^^  This  definition 
has  frequently  been  considered  by  the  courts,*^  in  connection  especially  with 
the  concealment  of  the  bankrupt's  property  as  an  indictable  offense,^  or  as  a 
ground  for  the  withholding  of  a  discharge.^ 

g.  Secured  creditor. —  This  term  is  defined  in  subdivision  23  of  this  section. 
Under  this  definition  a  creditor,  to  be  secured,  must  either  (a)  hold  security 
against  the  property  of  the  bankrupt,  or  (b)  be  secured  by  the  individual 
obligation  of  another  who  holds  such  a  security.  This  definition  thus  restricts 
the  popular  meaning,^  If  the  security  is  the  property  of  another,  or  if  it  is 


plant  after  bankruptcy  intervened.  Butler 
Paper  Co.  v.  Goembel  (C.  C.  A.,  7th  Cir.), 
16  Am.  B.  R.  26,  143  Fed,  295. 

55.  Hackney  v.  Raymond  Bros.,  etc.,  Co. 
(Sup.  Ct..  Neb.),  lO^Am.  B.  R.  313.  See, 
also,  In  re  Doscher  (D.  C,  N.  Y.),  9  Am. 
B.  R.  547,  556,  120  Fed.  408;  In  re  Cod- 
dington  ( D.  C,  Pa. ) ,  9  Am.  B.  R.  243,  126 
Fed.  891. 

Overdrafts  at  a  bank  do  not  show  in- 
solvency. The  arranging  to  cover  over- 
drafts bv  bank  drafts  and  checks  is  not  in 
itself  sufficient  to  create  even  a  suspicion 
of  insolvencv  as  the  term  is  used  in  the 
act.  McDonald  v.  Clearwater  Ry.  Co. 
(D..C.,  Ida.),  21  Am.  B.  R.  182,  190,  164 
Fed.  1007. 

56.  Knittel  v.  IVIcGowan  (D.  C,  Pa.), 
14  Am.  B.  R.  209.   134   Fed.  498. 

57.  In  re  Docker- Foster  Co.  (D.  C,  Pa.), 
10  Am.  B.  R.  584,  123  Fed.  190. 

58.  Utah  Assn.  of  Credit  Men  v.  Boyle 
Furniture  Co.  (Utah  Sup.  Ct),  26  Am. 
B.   R.   867. 


5d.  See  Bankr.  Act,  §   14-b   (2),  post 

60.  In   re  Williams,   Fed.   Cas.   17,703. 

61.  See  Bankr.  Act,  $  3-a   (1),  post. 

62.  See  In  re  Bellah  (D.  C,  Del.),  8  Anu 
B.  R,  310,  116  Fed.  69;  Matter  of  Carbone 
(Ref.,  Wash.),  13  Am.  B.  R.  55,  and  casea 
cited  under  §  14-b  (1),  post,  and  §  29-b. 

Where  an  indictment  under  §  29-b  uses 
the  words  "unlawfully,  knowingly  and 
fraudulently*'  to  characterize  the  word 
"  conceal "  it  is  not  necessary  to  specify 
whether  the  concealment  consists  of  secret- 
ing, falsifying  and  mutilating,  simply  be- 
cause the  word  "  conceal  '*  as  defined  in 
this  section,  includes  "  to  secrete,  falsify 
and  mutilate."  United  States  v.  Comstock 
(Cir.  Ct.,  Mass.),  20  Am.  B.  R.  520. 

63.  See  discussion  under  Section  Twenty- 
nine,  sub-title  "  Concealment  of  property j** 
post, 

64.  See  discussion  under  Section  Four- 
teen, sub-title  *'  Concealtne7it  of  property.'* 

65.  In  re  Coe  (D.  C,  Ohio),  1  Am.  B.  R. 
275,  49  Fed.  481. 


§  ,1,  (25). 
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exempt  property,  that  is,  if.  itds  not.  flossignable  uiider  the  beinkruf^tcy  act, 
the  persoa  holding  the  same  is'  not  a  seonred  creditor*withiii  this  defiaition.^ 
The  English  definition,  ^^  a  person  hoidizig  ^a  mortgage  charge  or  lien  on'tht^ 
property  of  the.  deb  tor,  or  any  part  theifeof ,  .for*  a  debt  due  to  him  fwm  th^ 
debtor,"^^  is  even  more  restrisctive  than  is  «lni».  *  Thas,  in  •  both  systems^ 
creditors  may  often  be  secured  and  yet  not  be  sedured  creditors.^ 

h.  Transfer. —  This  term  i«  defined  in  subdivieaon  25  of  this  section.  The 
word  has  a  most  comprehensive  meaning  in  the  bankruptcy  law.  It  inelndes 
every  method  of  di&ppsing  of  or  parting  with  property  or  its  possession ;  Atrs 
doubtless  comprising  within  itself  even  the  idea  oommoBly  expressed  by  *'*  con* 
ceal."  Itp  enlarged  meaning  has  already  been  extensively  discussed  by  the 
courts.    A  payment  of  money,  even  in  due  course  of  business,  is  a  transfer.^ 


66.  Gorman  ▼.  Wright  (C.  G-  A.,  4th 
Cir.),  14  Am.  B.  R.  135,  136.  136  Fed.  164, 
revg.  13  Am.  B.  R.  91;  In  re  Merteiis  (I). 
C,  N.  Y.),  14  Am.  B.  R.  226,  227,  134  Fed. 
101,  revd.  on  other  grounds.  15  Am.  B.  K. 
362,  144  Fed.  818;  Matter  of  Thampson  (I). 
C  N.  Y.),  31  Am.  B.  K.  236,  holdiivg  that 
the  words  "secured  creditor"  are  limited 
to  creditors  secured  out  of  or  dgaiii^t  the 
€»tate. 

Exempt  property  i.s  not  of  a  nature  to  be 
assignable  under  the  act,  and  a  creditor 
holding  a  mortgage  on  exempt  property  is 
not  a  "secured  creditor."  In  re  Bailey  (J). 
C,  Utah),  24  Am.  B.  R.  201,  176  Fed.  91)0. 

Assignability  of  homestead. — In  the  ^ase 
of  Fenlev  v.  Poor  (C.  C.  A..  6th  Cir.),  10 
Am.  B.  R.  377,  121  Fed.  739,  it  was  hold 
that  the  real  estate  in  which  tlie  bankrupt 
may  have  a  homestead  paases  to  his  tniAtoe, 
and  the  holder  of  a  niortgage  thereon  ift  a 
**eeciired  creditor."  The  court  said:  "But 
the  definition  in  the  bankruptcy  act  refers 
to  th€  nature  of  the  property,  and,  if  it  is 
Mich  as  to  be  assignable  under  the  act.  the 
fart  that  it  includes  evemptions  under  the 
State  law^  in  force  at  the  time  of  the  filing 
of  the  petition  could  not  affect  its  nature 
and  make  it  non-assignable.  The  act  pro- 
vides that  the  bankrupt  shall  make  claim 
under  oath  to  hiB  exemptions,  and  file  the 
(*ame  in  triplicate,  and  also  makes  it  the 
duty  of  the  trustee  to  set  apart  the  bank- 
rupt's exemptions  and  report  the  estinmted 
value  to  the  court,  and  makes  it  the  duty 
of  the  judge  to  determine  all  claims  of 
bankrupts  to  their  exemptions.  These  pro- 
visiows  clearly  indicate  that  the  whole  es- 
tate of  the  bankrupt  is  assigned,  under  the 
law.  to  the  trustee,  and  that  then  the  claim 
of  the.  bankrupt  is  to  be  made  for  his  ex- 
emptions which  are  to  be  set  apart  by  the 
trustee  and  determined  by  tlie  court.  The 
fact  that  the  debtor  has  a  homestead  rip^ht 
in    a    tract    of    land    docs   not    change    the 


nature  of  the  property  and  make  it  non- 
assignable.*' Citing  In  re  Sisler  (D.  C), 
2  Am.  B.  R.  760,  96  Fed.  402.  See,  also. 
In  re  Meredith  (D.  C,  Ga.),  16  Am.  B.  R. 
331,  144  Fed:  230. 

67.  Fjiglish  Bankruptcy  Act,  1883,  9  168, 
e«.  Oorman    v.    Wright'  (C.    C.    A.,    4tji 

Cir.),  14  Ann  B.  R.  133,  136  Fed.  164^  revg. 
13  Am.  B.  R.  19. 

68.  CJarson  v.  Chicago  Title  &  Triiftt  Co.,. 
182  U.  S.  438,  5  Am.  B.  R,  814,  sustaining 
many  cases  in  the  lower  courts  to  the  same 
effect,  in  which  case  the  court  said:' 
"  *  Trannfer '  is  defined  to  be  not  oajy  the 
sale  of  property,  but  every  other  and  differ- 
ent mode  of  disposing  of  or  parting  with 
proj>erty.  All  technicality  and  narrowness 
of  meai^ing  is  precluded  >  the  word  is  used 
in  its  moat  comprehensive  sense,  and  is  in- 
tended to  include  every  means  and  manner 
by  which  property  can  pass  from  the  own- 
ership and  possession  of  another  and  by 
which  the  result  forbidden  bv  the  statute 
may  be  aeconipliahed,^^  a  preference  enab- 
ling a  creditor  >to  obtain  a  greater  percent* 
age  of  his  debt  than  any  other  creditor  of 
the  same  class.'"  Matter  of  Muir  (D.  C., 
Pa.),  31  Am.  B.  R.  528. 

Payment  of  money. — It  was  settled  in 
the  Carson  case  s\tpraj  that  ijioney  is  **  prop- 
erty "  within  the  meaning  of  the  Bank- 
ruptcy Act,  and  that  a  payment  of  money 
is  a  "  transfer."  West  v.  Bank  of  Lahoma, 
16  Am.  B.  R.  733,  1«  Okla.  508,  86  Pac..  89. 
See/  also.  Jaquith  v.  Alden,  9  Am.  B*  R* 
773,  189  U»  y.  78,  47  L.  Ed.  6i30,  23  Sup. 
Ct.  649;  In  re  Pfaffinger  (D. -C,  Ky.),  18 
Am.  B.  R.  807,  164  Fed.  628;  Boyd  v. 
Lemon  Gale  Co.  (C.  C.  A.,  6th  Cir.),  8  ' 
Ana.  B.  R.  81,  83,  114  Fed.  647;  Landry 
V.  Andrews,  6  Am.  B.  R.  281,  21  R.  L  597; 
Tn  re  Sloan  (1).  Cu.  Iowa),  4  Am.  B.  R. 
356,  102  Fed.  116;  In  re  Ft.  Wayne  Elec. 
Corp.  (C.  C.  A.,  7th  Cir.),  3  Am.  B.  R,  634. 
99    Fed.    400;    Knost    v.    VVilhelmy    (Ref., 
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MKAM.\<i    OF    WOBDS    AND    PhBASES. 


[§  1,  (2T). 


Transfer  iaoludes  a  chattel  .mortgage/^  as  well  as  any  otlier  Hen  or 
mortgage  voluntarily  created  by  the  debtor.^^  It  includes  orders  drawn 
by  the  bankrupt^  which  operate  as  assignments  of  the  funds  upon  which  they 
are  drawn.^^  It  is  not,  however,  sufficiently  broad  to  include  a  preferential 
payment  to  a  creditor  within  the  meaning  of  the  term  "  transferred  "  so  as  to 
bar  a  discharge  under  §  14-b  (4),  in  the  absence  of  a  fraudulent  intent.'* 
The  performance  of  labor  by  a  debtor  for  a  creditor  does  not  constitute  a 
"  transfer  of  property."  ^*  Nor  does  a  "  transfer  "  include  a  bailment ;  it 
was  only  intended  to  apply  to  cases  where  from  the  nature  of  the  contract,  the 
title  to  the  property  has  become  vested  in  the  bankrupt  to  such  an  extent  as  to 
render  it  his  property,  and  as  such  liable  for  the  payment  of  his  debts  J'  The 
words  "  as  a  payment,  pledge,  mortgage,  gift  or  security,"  as  used  in  this 
definition  are  illustrative  merely,  and  do  not  so  qualify  the  meaning  of  the 
term  so  as  to  permit  a  transfer  by  any  other  method  J® 

In  §  67-e,  "  transfer  "  seems  to  be  used  as  something  differeiit  from  "  con- 
veyance," '*  assignment "  and  "  incumbrance,"  though  the  better  opinion  ia 
that  this  was  an  inadvertence  in  the  drafting  of  the  law,  and  that  even  here 
the  generic  word  includes  those  that  are  specific.  This  definition  becomes 
important  in  §§  S-a  (1)  (2)  and  b  (1),  57-g,  60-a,  67-e,  four  of  the  leading 
sections  of  the  law.  Its  significance  to  a  proper  understanding  of  the  statute 
cannot  be  too  much  emphasized. 

i.  Wage-earner? — This  term  is  defined  in  subdivision  27  of  this  section. 
Cases  interpreting  this  definition  are  already  numerous.     A  traveling  sales- 


Ohio),  2  Am.  B.  R.  471;  Johnson  v.  Wald 
(C.  C.  A.,  5th  Cir.),  2  Am.  B.  R.  84,  91, 
93  Fed.  640. 

70.  Matter  of  Riggs  Restaurant  Co. 
(C.  C.  A.,  2d  Cir.),  11  Am.  B.  R.  508,  130 
Fed.  691.  This  case  was  decided  under 
the  New  York  statute  and  the  case  of 
Butler  V.  Miller,  1  N.  .Y.  600,  was  cited,  in 
which  the  court  said:  "A  personal  mort- 
gage is  more  than  a  mere  security.  It  is 
a  sale  of  the  thing  mortgaged  and  operates 
as  a  transfer  of  the  whole  legal  title  to  the 
mortgage,  subject  only  to  be  defeated  by 
the  full  performance  of  the  condition." 

71  lu  re  Tindal  (D.  C,  S.  Car.),  18  Am. 
B.  R.  773,  155  Fed.  456;  Coder  ▼.  Arts 
(C.  C.  A.,  8th  Cir.),  18  Am.  B.  R.  513,  152 
Fed.  94:i;  In  re  Wright  Lumber  Co.  (D.  C, 
Ark.),  8  Am.  B.  R.  345,  114  Fed.  1011,  1013. 

A  voluntary  confession  of  judgment  in 
favor  of  certain  of  the  creditors  of  any 
insolvent  is  a  transfer.  In  re  Nasbaum 
(D.  C,  N.  Y.),  18  Am.  B.  R.  598,  152  Fed. 
835;  Grant  v.  National  Bank  of  Auburn 
<D.  C,  N.  Y.),  28  Am.  B.  R.  712.  Al- 
lowing a  judgment  to  be  taken  and  dock- 
eted, thereby  creating  a  lien  and  a  se- 
curity for  the  debt,  may  constitute  a 
transfer,  for  it  would  be  or  might  be  a  dis- 


position of  real  property,  by  way  of  se- 
curity. In  re  Tupper  (D.  C,  N.  Y.),  20 
Am.  B.  R.  824,  826,  163  Fed.  766. 

Surrender  to  attaching  creditor. —  Where 
a  bankrupt  parts  with  the  possession  of 
property  to  the  attaching  officer,  condition- 
ally and  as  security,  it  may  be  admitted 
that  there  has  been  a  transfer  of  the  prop- 
erty. In  re  Crafts-Riordan  Shoe  Co.  (D.  C.» 
Mass.)   26  Am.  B.  R.  449. 

78.  In  re  Hines,  (D.  C,  Pa.),  16  Am. 
B.  R.  495,  144  Fed.  543;  McDonald  y. 
Clearwater  Ry.  Co.  (Cir.  Ct,  Idaho),  21 
Am.  B.  R.  182,  164  Fed.  1007. 

78.  Matter  of  Maher  (D.  C,  Mass.),  15 
Am.  B.  R.  786,  affd.  16  Am.  B.  R.  340, 
144    Fed.   505. 

74.  In  re  Steers  Lumber  Co.  (C.  C.  A., 
2d  Cir.),  7  Am.  B.  R.  332,  112  Fed.  406, 
affg.  6  Am.  B.  R.  315,  110  Fed.  738. 

75.  Walter  A.  Wood  Co.  v.  Vanstory 
(C.  C.  A.,  4th  Cir.),  22  Am.  B.  R.  740,  171 
Fed.  375:  See,  also.  In  re  Columbus  Buggy 
Co.  (C.  C.  A.,  8th  Cir.),  16  Am.  B.  R.  759, 
143  Fed.  861. 

76.  In  re  Stege  (C.  C.  A.,  2d  Cir.),  8  Am. 
B.  R.  515,  116  Fed.  342,  54  C.  C.  A.  116. 
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man  was  held  not  to  be  a  wage>eamer  ;^  yet,  under  the  meaning  of  the  word, 
fts  used  in  local  statutes,  may  be.^^  But  he  is  not  within  the  definition  if  he 
receives  a  salary  of  $100  per  month,  and  his  board  and  lodging  which  were 
worth  $40  per  month  to  him.''**  The  doubt  as  to  this  question  led  to  the 
amendment  of  §  64-b  (4)  by  the  act  of  1906,  giving  traveling  salesmen  the 
same  priority  as  other  wage-earners.'*  A 'bookkeeper  working  for  a  stated 
salary  when  the  act  of  bankruptcy  was  committed  is  a  wage-earner.*^  A 
teamster  working  with  his  team  for  dav  wages  hauling  logs  and  performing 
other  similar  services  is  a  wage-earner."  But  a  music  teacher  giving  music 
lessons  at  a  certain  sum  an  hour  is  not.*^  Nor  is  a  married  woman  a  wage- 
earner  who  lives  at  home  and  performs  the  ordinary  domestic  duties  of  a 
married  woman,  but  at  certain  times  during  the  year,  when  not  otherwise 
engaged  at  home,  performs  services  for  others  than  the  members  of  her  own 
family.*'  The  definition  resolves  itself  into  what  constitutes  working  for 
salary  or  hire,  and,  in  the  end,  to  the  rulings  of  the  State  courts  on  analogous 
provisions  in  State  lawsv^  The  importance  of  this  definition  is  found  in  the 
fact  that  wage-earners  cannot  be  petitioned  against,*^  and  are  entitled  to 
priority  of  payment  for  a  limited  period  of  labor  prior  to  the  bankruptcy .•• 
All  of  these  matters  will  be  taken  up  and  discussed  at  length  in  their  proper 

connection. 

IV.  JUDICIAL  DEFINITIONS. 

a.  Preferences. — Though  this  word  is  not  defined  in  this  section,  the 
supreme  court  has  held  that  §  60-a  is  a  definition.*^  A  preference  under  this 
law  has  then  but  throe  elements:  (a)  insolvency,  (b)  the  procuring  or 
suffering  of  a  judgment  or  the  making  of  a  transfer  by  the  bankrupt,  (c)  a 
consequent  inequality  between  creditors  of  the  same  class.'*     A  voidable 


77.  In  re  Scan  Ian  (D.  C,  Ky.),  3  Am. 
B.  R.  202,  97  Fed.  26;  In  re  Greenewald 
(D.  C,  Pa.),  3  Am.  B.  R.  696,  99  Fed.  705. 

78.  In  re  I^awlor  (D.  C,  Wash.),  6  Am. 
B.  R.  184,  110  Fed.  136. 

78a.  In  re  Hurley  (D.  C,  Minn.),  29  Am. 
B.  R.  567. 

79.  See  cases  cited  under  section  64,  sub- 
title "  Traveling  or  city  salesmen."  As  to 
priority  where  traveling  salesman  claims  for 
$176  earned  within  Ave  weeks  prior  to  ad- 
judication of  employer,  see  Matter  of  Becker 
A  Co.  (D.  C,  N.  Y.),  31  Am.  B.  R.  596.    • 

80.  In  re  Pilger  (D.  C,  Wis.),  9  Am,  B. 
R.  244,  118  Fed.  206,  where  it  was  also  held 
that  the  fact  that  the  bookkeeper  was  a 
stockholder  and  officer  of  the  insolvent  cor- 
poration was  immaterial. 

81.  In  re  Yoder  (D.  C,  Pa.),  11  Am.  B.  R. 
445,  127  Fed.  894.  But  see  Matter  of  Win- 
ton  Lumber  &  Mfg.  Go.  (D.  C,  Ky.)»  17  Am. 
B.  R.  117. 

82.  First  National  Bank  of  Wilkes  Barre 
v.  Barnum  (D.  C,  Pa.),  20  Am.  B.  R.  439, 
160  Fed.  245,  considering  a  number  of  cases 
relative  to  what  constitutes  earning  wages. 

88.  Matter  of  Remaley  (Ref.,  Pa.),  23 
Am.  B.  R.  29,  in  which  case  it  was  declared 
that  the  test  in  determining  whether  a  per- 
son is  a  wage-earner  is:  Does  the  person 
claiming  to  be  a  wage-earner  depend,  first 
and  foremost,  upon  the  return  from  his  per- 


sonal service  for  his  maintenance  and  sup- 
port? 

The  definition  of  "wage-earner,"  con- 
tained in  section  1  (27)  of  the  Bankruptcy 
Act,  is  not  applicable  to  the  claim  of  the 
president  and  general  manager,  and  the 
treasurer  aiid  assistant  general  manager,  of 
a  corporation,  so  as  to  bring  such  claims 
within  section  64b  (4),  giving  priority  to 
"  wages  due  workmen,"  etc.,  merely  because 
claimants  received  salaries.  In  re  Crown 
Point  Brush  Co.  (D.C.,  N.Y.) ,  29  Am.B.R.  638. 

84.  As  to  what  persons  are  within  the 
purview  of  statutes  affecting  the  enforce- 
roeut  of  claims  for  services,  see  article  by 
Mr.  C.  B.  Labatt  in  44  Can.  Law  Journal, 
369-427. 

85.  See  Bankr.  Act,  §  4-b.  post. 

86.  See  Bankr.  Act,  §  64-b  (4),  post. 

87.  Carson  v.  Chicago  Title  &  Trust  Co., 
162  U.S.  438,  5  Am.  B.R.  814,  where  it  is  said : 

"  Subdivisions  a  and  b  (of  §  60)  are  con- 
cerned with  a  preference  given  by  a  debtor 
to  his  creditor.  Subdivision  a  defines  what 
shall  constitute  it,  and  subdivision  b  states 
a  consequence  of  it"  (p.  116). 

To  same  effect.  In  re  Rosenberg  (Ref., 
N.  Y.),  7  Am.  B.  R.  316;  Swartz  v.  Bank 
(C.  C.  A.,  8th  Cir.),  8  Am.  B.  R.  673,  117 
Fed.  1.  Compare,  however.  Stern  v.  Louis- 
ville Trust  Co.  (C.  C  A..  6th  Cir.),  7  Am. 
B.  R.  30r>.  112  Fed.  501. 

88.  See  Bankr.  Act,  §  60,  post. 
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Meaning  of  Words  a^d  PiucAflES. 


[§  1- 


preference  is  something  very  different.^  It  follows,  also,  thftt  only  transfers 
and  judgments  can  be  preferences.  The  English  law  continues  to  distinguist 
between  mere  preferences  and  those  that  are  either  '"  fraudulent "  ^  or 
"  undue.''  The  result  of  our  new  meaning  to  an  oldtime  word  has  been 
fai-reaching.«^ 

b.  Dividends. —  Prior  to  the  amendments  of  1903,  the  meaning  of 
"  dividends  "  was  important  as  a  basis  for  compensation  of  trustees  and 
referees  under  §§  40-a  and  48-a.  The  term  has  been  defined  as  "  a  parcel  of  the 
fund  arising  from  the  assets  of  the  estate,  rightfully  allotted  to  a  creditor 
entitled  to  share  in  the  fund,  whether  in  the  same  proportion  with  other 
creditors  or  in  a  different  proportion."  ®^  It  may  be  doubted  whether  this  is 
correct,  since,  under  §  65-a,  dividends  can  only  be  paid  on  claims  which 
are  neither  secured  nor  entitled  to  priority.®^  It  may  also  be  doubted  whether 
§  65-a  amounts  to  a  definition  at  all.^  The  meaning  of  this  word  is,  how- 
ever, now  unimportant.^ 

c.  Property. —  The  English  Bankruptcy  Act  of  1883  defines  property  as 
including  "  money,  goods,  things  in  action,  land  and  every  description  of 
property,  whether  real  or  personal  and  whether  situate  in  England  or  else- 
where, also  obligations,,  easements,  and  every  description  of  estate,  interest 
or  profit,  present  or  future,  vested  or  contingent,  arising  out  of  or  incident 
to  property  as  defined  above."  ^  This  definition  is  comprehensive.  Sectipn 
70-a  of  our  law  indicates,  in  words  which  are  at  times  oddlv  narrow  and 
again  surprisingly  broad,  what  property  passes  to  the  trustee.  Otherwise,  the 
law  contains  no  definition  of  "  property." 


89.  See  Bankr.  Act,  §  60-b,  post, 

90.  Eng.  Bankruptcy  Act  of  1883,  §   48. 

91.  Compare  Carson,  Pirie,  etc.  v.  Chi- 
cago Title  ^  Trust  Co.,  182  U.  S.  438,  5 
Am.  B.  R.  814,  with  In  re  Hall  (Uef., 
N.  Y.),  4  Am.  B.  R.  671,  679;  and  note 
changes  due  to  amendments  of  1903,  under 
§  60,  post. 

98.  In  re  Barber  (D.  C,  Minn.),  3  Am. 
B.  R.  306,  311,  97  Fed.  547. 


93.  In  re  Utt  (C.  C.  A.,  7th  Cir.),  5  Am 
B.   R.  383,  105   Fed.  754. 

94.  Thus  compare  In  re  Geraon  (D.  C, 
Pa.),  2  Am.  R  R.  352,  107  Fed.  897,  with 
In  re  Sabine  (Ref.,  N.  Y.),  1  Am.  B.  R. 
322,  and  In  re  Barber  (D.  C,  Minn.),  3 
Am.  B.  R.  306,  97  Fed.  547. 

•    95.  Commissions      are      now      paid      on 
*'  moneys  disbursed."     §§   40-a  and  48-a. 
96.  English  Bankruptcy  Act,  1883,  §  168. 


SECTION  TWO. 


CREATION  OF  COURTS  OF  BANKRUPTCY  AND  THEIR  JURISDICTION 

§  2,  That  the  courts  of  bankruptcy  as  hereinbefore  defined,  viz., 
the  District  Courts  of  the  United  States  in  the  several  States,  the 
supreme  court  of  the  District  of  Columbia,  the  districts  courts 
of  the  several  Territories,  and  the  United  States  courts  in  the 
Indian  Territory  and  the  District  of  Alaska,  are  hereby  made  courts 
of  bankruptcy,  and  are  hereby  invested,  within  their  respective  terri- 
torial limits  as  now  established,  or  as  they  may  be  hereafter  changed, 
with  such  jurisdiction  at  law  and  in  equity  as  will  enable  them  to 
exercise  original  jurisdiction  in  bankruptcy  proceedings,  in  vacation 
in  chambers  and  during  their  respective  terms,  as  they  are  now  or 
may  be  hereafter  held,  to  (1)  adjudge  persons  bankrupt  who  have 
had  their  principal  place  of  business,  resided,  or  had  their  domicile 
within  their  respective  territorial  jurisdictions  for  the  preceding  six 
months,  or  the  greater  portion  thereof,  or  who  do  not  have  their 
principal  place  of  business,  reside,  or  have  their  domicile  within 
the  United  States,  but  have  property  within  their  jurisdictions, 
or  who  have  been  adjudged  bankrupts  by  courts  of  competent  juris- 
diction without  the  United  States  and  have  property  within  their 
jurisdiction;  (2)  allow  claims,  disallow  claims,  reconsider  allowed  or 
disallowed  claims,  and  allow  or  disallow  them  against  bankrupt 
estates;  (3)  appoint  receivers  or  the  marshals,  upon  application  of 
parties  in  interest,  in  case  the  courts  shall  find  it  absolutely  necessary, 
for  the  preservation  of  estates,  to  take  charge  of  the  property  of 
bankrupts  after  the  filing  of  the  petition  and  until  it  is  dismissed  or 
the  trustee  is  qualified;  (4)  arraign,  try,  and  punish  bankrupts, 
officers,  and  other  persons,  and  the  agents,  officers,  members  of  the 
board  of  directors  or  trustees,  or  other  similar  controlling  bodies,  of 
corporations  for  violations  of  this  act,  in  accordance  with  the  laws 
of  procedure  of  the  United  States  now  in  force,  or  such  as  may  be 
hereafter  enacted,  i^egulating  trials  for  the  alleged  violation  of  laws 
of  the  United  States;  (5)  authorize  the  business  of  bankrupts  to  be 
conducted  for  limited  periods  by  receivers,  the  marshals,  or  trustees, 
if  necessary  in  the  best  interests  of  the  estates,  and  allow  such  officers 
additional  compensation  for  such  services  as  provided  in  section 
forty-eight  of  this  act;*  (6)  bring  in  and  substitute  additional  persons 
or  parties  in  proceedings  in  bankruptcy  when  necessary  for  the 


*The  amendment  of  1010  inserted    the  matter  in  italics,  and  omitted  the  words  "but 
not  at  a  greater  rate  than  in  thi^  act  allowed  trustees  for  similar  services." 
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complete  determination  of  a  matter  in  controversy;  (7)  cause  the 
estates  of  bankrupts  to  be  collected,  reduced  to  money  and  distrib- 
uted, and  determine  controversies  in  relation  thereto,  except  as 
herein  otherwise  provided;  (8)  close  estates,  whenever  it  appears 
that  they  have  been  fully  administered,  by  approving  the  final 
accounts  and  discharging  the  trustees,  and  reopen  them  whenever  it 
appears  they  were  closed  before  being  fully  administered;  (9)  con- 
firm or  reject  compositions  between  debtors  and  their  creditors,  and 
set  aside  compositions  and  reinstate  the  cases;  (10)  consider  and 
confirm,  modify  or  overrule,  or  return,  with  instructions  for  further 
proceedings,  records  and  findings  certified  to  them  by  referees; 
(11)  determine  all  claims  of  bankrupts  to  their  exemptions;  (12)  dis- 
charge or  refuse  to  discharge  bankrupts  and  set  afeide  discharges 
and  reinstate  the  oases;  (13)  enforce  obedience  by  bankrupts,  officers, 
and  other  persons  to  all  lawful  orders,  by  fine  or  imprisonment  or 
fine  and  imprisonment;  (14)  extradite  bankrupts  from  their  respec- 
tive districts  to  other  districts;  (15)  make  such  orders,  issue  such 
process,  and  enter  such  judgments  in  addition  to  those  specifically 
provided  for  as  may  be  necessary  for  the  enforcement  of  the  pro- 
visions of  this  act;  (16)  punish  persons  for  contempts  committed 
before  referees;  (17)  pursuant  to  the  recommendation  of  creditors, 
or  when  they  neglect  to  recommend  the  appointment  of  trustees, 
appoint  trustees,  and  upon  complaints  of  creditors,  remove  trustees 
for  cause  upon  hearings  and  after  notices  to  them;  (18)  tax  costs, 
whenever  they  are  allowed  by  law,  and  render  judgments  therefor 
against  the  unsuccessful  party,  or  the  successful  party  for  cause, 
or  in  part  against  each  of  the  parties,  and  against  estates,  in  pro- 
ceedings in  bankruptcy;  (19)  transfer  cases  to  other  courts  of 
bankruptcy;  and  (20)  exercise  ancillary  jurisdiction  over  persons  or 
property  within  their  respective  territorial  limits  in  aid  of  a  receiver 
or  trustee  appointed  in  any  bankruptcy  proceedings  pending  in  any 
other  court  of  bankruptcy.* 

Nothing  in  this  section  contained  shall  be  construed  to  deprive  a 
court  of  bankruptcy  of  any  power  it  would  possess  were  certain 
specific  powers  not  herein  enumerated. 


Analogous  provisions:    In  U.  S.:    Act  of  1867,  §§  1,  11,  49,  and  R.  S.,  |§  663,  711,  4972, 
4973,  4974,  4976,  4977,  4978,  4978-a,  4978-b,  4979,  6014;  Act  of  1841,  §§  6,  16;  Act 
of  1800,  I  2. 
In  Eng.:     Act  of  1883,  §§  92,  93,  94,  95,  99,  100,  102. 

Cross-references:     To  the  law:     As  to  exercise  of  jurisdiction  in  respect  to:  Adjudicatibn, 
§§   1(18),  18,  38-a(l).    Allowance  of  claims,  §§  57,  63.     Appointment  of  receivers 


*The  amendment  of  1910  added  subdivision  20  to  this  section. 
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and  marahals,  if  2  ( 15 ) ,  3-e,  69-a.  OffesMea  by  baaknipts,  officers,  «te.,  |  29.  Conduct 
of  business  by  receivers,  murshals  or  trustees,  §S  2(3,  15),  48,  72.  Additional  par- 
ties, Si  23,  58-a(7),  59.  Collection  and  distribution  of  bankrupt's  estate  and  settle- 
ment of  controTersies,  ii  23-b,  47-a(2,  4,  9),  65.  Closing  and  reo^^ening  estates,  i  47. 
Compositions,  i|  12,  13.  Confirmation,  modification  and  overruling  acts  of  referee, 
I  38-a.  Exemptions,  i§  6,  7(8),  47-a(ll).  Discharge,  §|  14,  15.  Obedience  of  law- 
fol  orders,  §i  2(15,  16),  41-a.  Extradition,  i  10.  Lawful  orders,  process,  etc., 
il  11,  21 -a.  Contempts,  i  41.  Appointment  and  removal  of  trustees,  ii  44,  46. 
Taxation  of  costs,  ii  .3^^  62>  6i-b(3).  .Xransf^  of  causes,  i  32.  Ancillary  juris- 
diction, i  23-b. 
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1.  JlJRISDICTIOir  IN  GENERAL. 

a.  Wliat  are  coorti  of  bankruptcy* — As: in  England,  where  in  theLondont 
district  the  high  court,  and  elsewhere  the  county  courts,  have  jurisdiction* 
in  bankruptcy,  our  law  avails  itself  of  an.  existing  organization  and  confers 
bankruptcy  jurisdiction  on  the  district  courts  in  the  States  and  Tertritories, 
and  the  corresponding  courts  in  the  Districts  of  Columbia  a)^d  Alaska.^  The 
English  court  of  bankruptcy  in  the  London  district  is  in  effect  a  separate 
court,  devoted  exclusively  to  bankruptcy  matters,  and  appeals  are  uniformly 
heard  by  the  same  judge  -oi  the  Court  of  Appeal.^  This  is  not  so  in  this 
country.  It  would  seem>  however,  that,  under  our  system,  the  district 
courts  while  sitting  in  bankruptcy  are  also  separate  courts,-  exercising  a 
distinct  jurisdiction,  different  from  that,  for  instance,  of  the  s^me  courts 
while  sitting  in  admiralty .^ 

b.  Bankruptcy  court  as  court  of  equity.— A  bankruptcy  court  is  a  court  of 
equity,  seeking  to  administer  the  law  according  to  its  spirit,  and  not  merely 
by  its  letter.*  Proceedings  in  bankruptcy  generally  are  in  the  nature  of 
proceedings  in  equity,^  and  frequently  call  for  the  exercise  of  full  equity 
powers  in  the  asoertainment  and  proper  enforcement  of  the  equities  of  the 
parties ;  •  where  this  is  so  the  court  may  apply  equitable  rules  and  will  be 


1.  See  Bankr.  Act,  §   1    (8),  ante. 

a.  £ng.  Bankruptcy  Act,  1883,  §}  93-95. 

8.  In  re  Norris,  Fed.  Cas.  10,304. 

4.  In  re  Kane  (C.  C.  A.,  7th  Cir.),  ll  Am, 
B.  R.  533,  127  Fed.  552. 

The  words  "  at  law  "  as  used  in  the  first 
sentence  conferring  on  courts  of  bank- 
ruptcy "  such  jurisdiction,  at  law  and  in 
equity,  as  will  enable  them  to  exercise 
original  jurisdiction  in  bankruptcy  proceed- 
ings," may  have  been  inserted  to  meet 
clause  4,  authorizing  the  trial  and  punish- 
ment of  offenses,  the  jurisdiction  over 
which  mujst  necessarily  be  at  law  and  not 
in  equity.  Bardes  v.  Bank,  4  Am.  B.  R. 
163,  173,  178  U.  S.  524. 

5.  Bardes  v.  Hawarden  Bank,  4  Am.  B.  R. 
163,  173,  178  U.  S.  150,  524,  ^4  L.  Ed.  1175; 
Mason  v.  Wolkowich  (C.  C.  A.,  Ist  Cir.), 
17  Am.  B.  R.  709,  150  Fed.  699;  In  re 
Waugh  (C.  C.  A.,  9th  Cir.).  13  Am.  B.  R. 
187,  192,  133  Fed.  281;  Lockman  v.  Lang 
(C.  C.  A.,  8th  Cir.),  11  Am.  B.  R.  597,  132 
Fed.  1;  In  re  Rochford  (C.  C.  A.,  8th  Cir.), 
10  Am.  B.  R.  608,  124  Fed.  182;  Swartz  v. 
Siegel,    8    Am.    B.    R.    689,    117    Fed.    13; 


Dodge  ▼.  Norlin    (C.   C.  A.,   8th   Cir.).  13 

Am.   B.   R.    176,   133   Fed.   363;    Matter  of 

Brenner  (D.  C.  Pa.),  26  Am.  B.  R.  64(5;  Tn 

re  Thompson-Breeze  Co.    (D,  C,  Ohio),  30 
Am.  B.  R.  105. 

Proceedings  in  equity. — In  the  ease  of 
Westall  V.  Avery  (C.  C.  A.,  4th  Cir.),  23 
Am.  B.  R.  673,  171  Fed.  626,  the  court  said: 
''  It  *i8  well  settled  that  bankruptcy  pro- 
ceedings themselves  are  purely  equitable  in 
their  character  and  within  the  Imits  pre- 
scribed by  the  Bankruptcy  Acts  and  the 
special  rules  of  practice  prescribed  by  the 
Supreme  Court  are  to  be, administered  in 
accord  with  the  general  principles  and  prac- 
tices of  equity," 

How  it  happened  that  jurisdiction  in 
equity  became  of  an  equitable  nature  is  ex- 
plained historically  in  an  intejesting  way 
in  Robson's  Bankruptcy  (2d  Ed.),  p.  2. 

6  Application  of  equitable  niles.— In  re 
Siejrel-Hillman  Dry  Goods  Co.  (D.  C, 
Mo.K  7  Am.  B.  R.  351,  358,  111  Fed. 
983.  holdinj?  that  cases  in  bankruptcy 
are  peculiarly  within  the  rule  that  where 
a  court  of  equitv  is  charged  with  the  dis- 
tribution of  an  e«^tate  or  a  fund  under  ite 
control,    and    has    before    it    the    several 
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governed  by  equitable  principles.  But  the  bainkruptcy  ad:  doeet  ilot 
confer  upon  the  bankruptcy  court  jurisdiction  to  entertain  a  plenary 
suit  in  equity^^  except  where  concurrent  jurisdiction  is'  conferred  'ui)on  such 
court  to  set  aside  a  preference,  a  fraudulent  transfer  made  within  four  months, 
preceding  bankruptcy,^  and  a  transfer  which  any  creditor  of  the  bankrupt 
might  have  avoided.^    If  a  court  of  bankruptcy  has  jurisdiction  of  the  person 


parties  whose  rights  and  interests  are  in* 
Tolved  in  the  administration  of  the  estate, 
it  may:  disregarding  mere  matters  of  form, 
but  having  regard  to  the  substantial  rights 
of  all  the  parties,  ascertain  the  ultimate 
relation  and  liability  of  the  several  parties, 
and  base  its  decree  thereon,  thus  avoiding 
^e  delay  and  expense  which  would-  be 
caused  if  the  parties  we're  remitted  to 
the  pursuit  of  their  legal  rights  without 
aid  from  a  court  of  equity;  In  re  Cha^e 
(C.  a  A.,  Ist  Cir.),  10  Am!  B.  R.  677,  680, 
124  Fed.  753;  Batchelder  &  Lincoln  Co.  v. 
Whitmore  <C.  0.  A.,  1st  Cir.),  10  Am. 
B.  R.  641,  646,  122  Fed.  355,  where  it  was 
held  that  the  law  applicable  to  proofs  of 
debt  in  bankruptcy  is  governed  by  equi- 
table considerations;  In  re  Broadway 
Sav.  Trust  Co.   (C.  C.  A..  8th  Cir.),  18  Am. 

B.  R.  254,  257,  150  Fed.  152,  holding  that 
a  proceeding  in  bankruptcy  is  a  proceeding 
in  equity,  and  the  rules  and  practice  in 
equity  prevail  as  far  as  they  are  consonant 
with  the  speedy  administration  of  justice 
which   is  prescribed;    In   re   Herzikopf    (C. 

C.  A.,  9th  Cir.),  9  Am.  B.  R.  745,  118  Fed. 
101. 

Right  to  trial  by  jury  does  not  exist  in 
bankruptcy  proceedings,  except  as  pro- 
vided in  §  19,  po8t,  since  such  proceedings 
are  equitable  in  their  nature.  In  re  Rude 
(D.  C,  Ky.),  4  Am.  B.  R.  319,  101  Fed. 
805;  In  re  Christensen  (D.  C,  Iowa),  4 
Am.  B.  R.  99.  101  Fed.  802. 

Writ  of  ne  exeat  does  not  issue  unless  a 
suit  in  f>quity  is  commenced;  a  bankruptcy 
proceeding  is  a  suit  in  equity  for  such 
purpose.  In  re  Lipke  (D.  C,  N.  Y.),  3 
Am.  B.  R.  569,  98  Fed.  970. 

Adequate  remedy  at  law. —  In  the  case  of 
Sessler  v.  Nemcof  (D.  C,  Pa.),  25  Am. 
B.  R.  618.  183  Fed.  656,  the  court  said:  *'  If 
the  trustee  has  an  adequate  remedy  at 
law,  a  bill  in  equity  cannot  be  maintained, 
in  this  or  in  any  other  court.  Whatever 
equitable  jurisdiction  may  have  been  con- 
ferred upon  the  District  Court  by  the 
Bankruptcy  Act  and  the  amendments 
thereto,  it  is  confined  to  controversies  re- 
lating to  a  bankrupt  estate.  Within  this 
limited  area,  whether  or  not  a  bill  in  equity 
may  be  maintained  must  be  tested  by  the 


ordinary  rules  that  goivern  bills  before  any 
other  tribunal,  and  perhaps  the  most  fami- 
liar test  is  to  inquire  whether  the  plaintiff 
has  an  adequate  remedy  at  law." 

7.  Bardes  v.  Hawarden  Bank,  4  Am*. 
B.  R.  163,  173,  178  U.  S.  524,  44  L.  Ed. 
1175;  In  re  Hutchinson  &  Wilmoth  (C.  C. 
A.,  6th  Otr.),  19  Am.  B.  R.  313,  316,  15S 
Fed.  74;  Brumbey  v.  Jones  (C.  C.  A.,  5th 
Cir.),  15  Am.  B.  R.  578,  141  Fed.  318; 
Havens  &  Qeddee  Co.  ▼.  Pierek  (C.  O.  A., 
7th  Cir.),  9  Am.  B.  R.  569,  120  Fed.  244. 

S.  See  I  23-b,  post,  f  ^O-b,  post,  S  67-e, 
post, 

8.  See  I  70-e,  post, 

Whitney  v.  Wenman,  198  U.  S.  539,  14 
Am.  B.  R.  45,  where  ft  was  held  that  a^ 
district  oourt  may  under  f  2  (3),  (7) 
determine,  in  a  plenary  suit  in  equity, 
the  title  to  property  claimed  by  a  trustee 
in  bankruptcy  to  have  been  surrendered  to 
third  parties  by  the  temporary  receiver, 
after  the  filing  of  a  voluntary  petition  in 
bankruptcy  without  right  and  without  au- 
thority from  the  court. 

Amendment  of  1908. —  The  Supreme 
Court  came  to  this  conclusion  without  ref- 
erence to  the  effect  of  the  amendment  of 
1903  to  §  70-e  of  this  act.  The  effect  of 
this  amendment  has  been  considered  in 
Hurley  v.   Devlin    (D.   C,  Kan.),   17   Am. 

B.  R.  797,  149  Fed.  268,  and  it  was  there 
held  that  Congress  intended  to  confer  upon 
bankruptcy  courts  equity  jurisdiction  in 
suits  arising  under  §  70-e  to  set  aside 
transfers  which  creditors  might  have 
avoided.     See  also  Manning  v.   Evans    (D. 

C,  N.  J.),  19  Am.  B.  R.  J?17,  156  Fed.  106; 
In  re  Hutchinson  &  Wilmoth  (C.  C.  A., 
6th  Cir.),  19  Am.  B.  R.  313,  318,  158  Fed. 
74;  Skewis  v.  Barthell  (D.  C,  Iowa),  18 
Am.  B.  R.  429,  153  Fed.  534.  These  cases 
are  now  confirmed  by  the  amendment  of 
§  23-b  by  the  act  of  1910,  which  expressly 
authorizes  suits  for  the  recovery  of  prop- 
erty under  |  70-e  in  district  courts.  The 
cases  of  Hull  v.  Burr  (C.  C.  A.,  5th  Cir.)^ 
18  Am.  B.  R.  541,  547,  153  Fed.  945;  War- 
math  V.  O'Daniel  (C.  C.  A.,  6th  Cir.),  20 
Am.  B  R.  101,  159  Fed.  87,  are  no  longer 
of  any  force.  The  effect  of  this  amend* 
ment  upon  the  jurisdiction  of  the  court  ta 


§  2.] 


JuEiSDiCTioN  Limited  by  Statutjs. 


22 


or  anbjeet  matter,  it  may  eizercifle  the  plenary  powers  of  a  court  of  equity 
for  the  aacertaimnent  and  enforcement  of  the  rights  and  equitiee  of  the 
▼arions  parties  interested  in  the  estate  of  the  foanknipt^^  If  a  j^roeeedijig'  to 
set  aside  an  alleged  fraudulent  transfer  is  instituted  in  a  court  of  banlcruptcy 
it  must  be  governed  as  to  pleading  and  practice  by  the  laws  applicable  to  that 
court.*^  Being  a  court  of  equity  it  will  exercise  the  equitable  power  of 
intervening  in  cases  of  mistake.^ 

e.  Jurisdiction  is  limited  by  statute.-^  The  origin  of  courts  of  bankruptcy 
is  statutory,  and  they. have  no  powers  or  jurisdiction  other  th^  is  conferred 
on  them  by,  or  necessarily  implied  frcnn,  the  statute.^^  Their  jurisdiction  is 
limited  —  that  is,  limited  in  respect  to  the  subjects  over  which  they  may 
exercise  jurisdiction.^'^  But  they  are  not  courts  of  limited  jurisdiction  in 
respect  to  matters  which  are  within  their  jurisdictiou.^^  In, respect  to  the 
matters  coming  within  their  junsdictiim  their  judgments  possess  every 
attribute  of  finality  and  estoppel  which  pertains  to  those  of  courts  of  general 
jurikliction.^^  Such  ccmrts  are  not  inferior  eourts  in  the  sense  tbibt  ^s^ential 
jurisdictional  facts  must  Affirmatively  appear  upon  the  record."    It  is  not 


entertain  plenary  suits  to  set  aside  trans* 
fers  in  fraud  of  creditors  wiU  be  further 
considered  under  f  70*e,  po9t, 

10.  In  re  Swafford  Bros.  Dry  Goods  Co. 
(D.  C,  Mo.),  25  Am.  B.  R.  282,  180  Fed. 
549. 

11.  WestaU  T.  Avery  (C.  C.  A.»  4ih  Oir.), 
22  Am.  B.  R.  673,  171  Fed.  626,  holding 
that  such  a  proceeding  brought  in  a  Fed- 
eral court  is  governed  by  the  Federal 
equity  practice,  unaffected  by  the  procedure 
obtaining  in  the  State  courts. 

19.  Matter  of  Brenner  (D.  C,  Pa.),  26 
Am.  B.  R.  646. 

IS.  Bardes  v.  Hawarden  Bank,  178  U.  S. 
524,  4  Am.  B.  R.  163,  44  L.  £d.  1175;  In 
re  Elmira  Steel  Co.  (D.  C,  N.  Y.),  5  Am, 
B.  R.  484,  109  Fed.  456;  In  re  Williams 
(D.  C,  Ark.),  9  Am.  B.  R.  741,  120  Fed. 
38;  Bnunbey  v.  Jones  (C.  C.  A.,  5th  Cir.), 
15  Am.  B.  R.  578,  141  Fed.  318;  Jobbins 
V.  Montague,  Fed.  Cas.  7,329 ;  In  re  Morris, 
Fed.  Cas.  9,825. 

14.  Edelstein  v.  United  States  (C.  C.  A., 
8th  Cir.),  17  Am.  B.  R.  649,  652,  149  Fed. 
636;  In  re  Billing  (D.  C,  Ala.),  17  Am. 
B.  R.  80,  86,  145  Fed.  395;  Taft  v.  Century 
8av.  Bank  (C.  C.  A.,  8th  Cir.),  15  Am. 
B.  R.   594,  597,   141   Fed.  369. 

The  distributton  of  the  judicial  power  of 
the  United  States  among  the  courts  of  the 
United  States  is  entirely  within  the  con- 
trol of  Congress.  Johnson  Co.  v.  Wharton, 
1^2  U.  S.  252,  260.  All  courts,  even  the 
highest,  are  more  or  less  limited  in  their 
jurisdiction.     They    are    limited    to    par- 


ticular   classes    of    actions.     Windsor    v* 
McVeigh,  93  U.  S.  274,  282. 

The  cardinal  princ^le  of  the  bankruptcy  ' 
act  is  to  conserve  to  creditors  only  such 
rights  as  would  have  been  theirs  had  not 
bankruptcy  intervened,  and  to  save  to  the 
bankrupt  such  rights  as  would  have  been 
his  against  creditors  seeking  to  enforce 
their  claims  by  ordinary  judicial  process. 
In  re  Cohn  (D.  C,  No.  Dak.),  22  Am.  B. 
R.  761,  171  Fed.  568. 

m.  In  re  Marion  Contract  &  Const.  Co. 
(D.  C,  Ky.),  22  Am.  B.  R.  81,  166  Fed. 
618. 

16.  In  re  First  Nat.  Bank  of  Belle 
Fourche  (C.  C.  A.,  8th  Cir.),  18  Am.  B.  R. 
265,  273,  152  Fed.  64;  Edelstein  v.  United 
States  (C.  C.  A.,  8th  Cir.),  17  Am.  B.  R. 
649,  652,  149  Fed.  636. 

17.  In  re  First  Nat  Bank  of  Belle 
Fourche  (C.  C.  A.,  8th  Cir.),  18  Am.  B.  R. 
265,  152  Fed.  64;  In  re  Columbia  Real  Es- 
tate Co.  (D.  C,  Ind.),  4  Am.  B.  R.  411, 
101  Fed.  965;  Hays  v.  Ford,  55  Ind.  52; 
Bryant  v.  Kinyon,  6  Am.  B.  R.  237,  127 
Mich.  152,  86  N.  W.  531,  53  L.  R.  A.  871; 
In  re  Elmira  Steel  Co.  (D.  C,  N.  Y.),  5 
Am.  B.  R.  484,  109  Fed.  456. 

Limited,  but  not  inferiox.— •  The  district 
court  of  the  United  States  is  a  court  of 
limited  but  not  inferior  jurisdiction.  Con- 
greto  has  conferred  upon  it  oi'iginal  and  ex- 
clusive jurisdiction  to  adjudge  bankrupt- 
cies, and  its  judgments  therein  are  sup- 
ported by  tlie  same  presumptions  which  are 
indulged  in  favor  of  the  judgments  of  all 
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sufficient  to  allege  facts^  showing  jurisdiction ;  there  must  be  evi4eiice  ^tab- 
lishing  such  facts.  ^* 

d«  JnrisdiotioiL  either  exoluuve  or  oonoiUTeAt.-*-  There  •  are  two  di0tinc.t 
classes  of  jurisdiction  conferred  upoii  oourta  of  bankruptcy  by  this  aeotion: 
First,  jurisdiction  over  the  proceedings  in  bankruptcy,  initiated  by  the  peti- 
tion and  ending  in  the  distribution  of  assets  among  the  c4«4itors,  and  the 
discharge  of,  or  refusal  to  discharge,  the  bankrupt.  Second,  jurisdiction  as 
an  ordinary  court,  of  suits  at  law  or  in  equity  iji  respect  to  the  estate  of  the 
bankrupt.^®  The  first  class  of  jurisdiction  possessed  by  such  courts  ia 
exclusive.^  It  includes  the  power  to  adjudicate  as  to  bankruptcy ,^^  and, 
after  adjudication,  to  administer  the  bankrupt  estate.^^  Once  acquiring  the 
custody  of  the  bankrupt's  property,  by  adjudication  of  bankruptcy,  the  court 
is  vested  with  exclusive  jurisdiction  to  determine  all  liens  and  interests 
affecting  it.^*  This  jurisdiction  cannot  be  conferred  by  consent,  if  of  the 
subject  matter,^  but  can  if  of  the  person  only.^ 

e.  Jurisdiction  of  suits  to  recoyer  property.-*-  The  animated  controversy  as 
to  the  proper  forum  for  proceedings  to  recover  property  brought  by  the 
trustee  was,  in  May,  1900,  settled  by  the  Supreme  Court  in  Bardes  v. 
Hawarden  Bank.**  The  amendment  of  §  23'b  and  the  oorrespouding  changes 
made  in  §§  60-a,  67-e  and  70-e  by  the  act  of  1903  are  declaratory  of  the 
principle  underMng  this  decision.  The  broad  and  elastic  provisions  of 
subdivisions  7  and  15  of  this  section,  conferring,  as  they  do,  jurisdiction 
upon  courts  of  bankruptcy  to  entertain  suits  by  the  trustee  for  the  recovery 
of  property  alleged  to  have  belonged  to  the  bankrupt,  are  no  longer  limited 
by  the  provisions  of  §  23-b.*^    Indeed,  it  may  be  taken  as  settled  that  courts 


superior  courts  of  peneral  juriscliction.  In 
re  Billing  (D.  C,  Ala.),  17  Am.  B.  R.  80, 
86,  145  Fed.  395. 

18.  Plant  V.  Gorham  Mfj?.  Co.  (D.  C, 
N.  Y.).  23  Am.  B.  R.  42.  174  Fed.  852. 

19.  Lathrop  v.  Drake.  91  U.  S.  516;  Bar- 
des V.  Hawarden  Bank,  178  U.  S.  524,  4  Am. 
B.  R.  163. 

20.  Bardes  v.  Hawarden  Bank.  178  U.  S. 
524.  4  Am.  B.  R.  163;  In  re  Watts  &  Sachs, 
190  U.  S.  1,  10  Am.  B.  R.  113:  Mueller  v. 
Nugent,  184  U.  S.  1,  7  Am.  B.  R.  224; 
Bryan  v.  Bernheimer,  181  U.  S.  188.  5  Am. 
B.  R.  623;  In  re  Marion  Contract  &  Const. 
Co.  (b.  C,  Ky.),  22  Am.  B.  R.  81.  166  Fed. 
618;  In  re  Knight  (D.  C,  Ky.),  11  Am. 
B.  R.  1,  6,  125  Fed.  35;  Matter  of  Lenjrert 
Wagon  Co.  (D.  C,  N.  Y.),  6  Am.  B.  R.  535, 
110  Fed.  927;  In  re  Schloerb  (D.  C.  Wis), 
3  Am.  B.  A.  224,  97  Fed.  326;  Lea  Bros.  & 
Co.  V.  West  Co.  (D.  C,  Va.).  1  Am  B. 
261,  91  Fed.  237;  In  re  Huddleston  (Ref., 
Ala.),  1  Am.  B.  R.  572. 

21.  In  re  Gutwillig  (D.  C,  N.  Y.).  1  Am. 
B.  R.  78,  90  Fed.  475;  In  re  Sievers  (D.  C, 
Mo.),  1  Am.  B.  R,  117,  91  Fed.  366. 

22.  Carpenter  Bros.  v.  O'Connor  (C.  C, 
Ohio).  1  Am.  B.  R.  381,  16  Ohio.  526. 


23.  Thomas  v.  Woods  (C.  C.  A.,  8th  Cir.), 
23  Am.  B.  R.  132,  173  Fed.  585;  American 
Oraphophone  CV>.  v.  Leeds  &  Catliri  Ca. 
(Cir.  Ct..  N.  Y.),  23  Am.  B.  R.  337,  174 
Fed.  158;  Cleminshaw^  v.  International  Shirt 
&  Collar  Co.  (D.  C,  N.  Y.),  21  Am.  B.  R. 
616,  165  Fed.  797. 

Exclusive  jurisdiction. — Where  a  District 
Court  assumes  jurisdiction  of  a  bankruptcy 
proceeding,  such  jurisdiction  is  exclusive; 
and  it  has  power  by  proper  orders  to  pre- 
vent the  doing  of  anything  that  will  at  any 
stage  of  the  proceeding  tend  to  embarrass 
it  in  the  equitable  distribution  of  tbe  estate 
of  the  bankrupt.  Virginia  Iron,  Coal  & 
Coke  Co.  V.  Olcott  (C.  C.  A.,  4th  Cir.),  ZS 
Am.  B.  R.  321. 

24.  Jobbins  v.  Montague,  Fed.  Cas.  7.330. 

25.  Hall  V.  Kincell.  102  Fed.  301.  Com- 
pare, also.  In  re  Mason  (D.  C.  N.  Car.), 
3  Am.  B.  R.  599.  99  Fed.  256;  In  re  Smith 
(D.  C,  Ct.).  9  Am.  B.  R.  98,  117  Fed.  961. 

26.  4  Am.  B.  R.  163>  178  U.  S.  524,  44 
L.  Ed.   1.175. 

27.  For  tlie  effect  of  the  failure  of  the 
act  of  1903  to  amend  §  70-e  to  correspond 
witli  the  amendment  of  §  23-b,  see  discus- 
sion under  §   70-e  post. 
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of  bankruptcy'  as  sudti  Jiare^  within  their  respective  territxHrial  limits,  ample^ 
though,  of  eourse,  as  to  suits,. nfO(t'«xoluBivey  jurisdiction  to  do  everything 
''  which  mav  be  niecessary  fpr  the  enforcement  of  the  provisions  of  the  act.'' 
The  jurisdiction  of  courts  of  bankruptcy  to  entertain  suits  brought  by  the 
trustee  for  the  recovery  of  property  will  be  further  considered  under  §  23-b.^ 

f.  Cotirta  always  open. —  Courts  of  bankruptcy  are  always  open  for  the 
transaction  of  business*^  It  is  expressly  provided  in  this  section  that  the 
jurisdiction  conferred  upon  courts  of  bankruptcy  may  be  exercised  "  in 
vacation,  in  chambers  /and  during  their  respective  terms*"  In  most  of  the 
districts,  bankruptcy  matters  are  heard  on  certain  days;  this,  for  the  can»- 
venience  of  the  courts*  Orders  made  in  chambers  in  vacation  are  as 
effective  as  when  made  at  a  term  or  on  a  rule  day. 

g.  Terrxtorial  extent  of  jamdietiQn.r-  The  act  of  1867  limited  the  jurisdic- 
tion of  courts  of  bankruptcy  to  *^  their  respective  districts."  This  has  been 
held  to  mean  that  the  exercise  of  those  powers  was  limited  to  those  districts.^ 
The  present  act  vests  jurisdiction  in  the  courts  of  bankruptcy  "  within  their 
respective  territorial  limits  as  now  constituted."  A  court  of  bankruptcy  may 
not,  therefore,  extend  its  process  beyond  the  territorial  limits  df  the  district 
within  which  its.  ordinary  jurisdiction  may  be  exercised.^^    Thus,  a  subpoena 


28.  See  discus  ion  under  §  28^  post. 

29.  In  re  Ives  (C.  C.  A.,  6th  Cir.),  7 
Am.  B.  R.  6fl2,  113  Fed.  911,  affg.,  s.  c, 
6  Am.  B.  R.  653,  111  Fed.  495;  In  re 
Heiujchel  ( D.  C,  N.  Y.ji ,  8  Am.  B.  R.  201, 
114  Fed.  968. 

80.  Consult  Lathrop  v.  Drake^  91  U.  S. 
516,  though  the  same  is  not  exactly  in 
point. 

31.  In  re  Waukesha  Water  Co.  (D.  0., 
Wis.),  8  Am.  B.  K.  715,  116  Fed.  1009; 
In  re  Steele  (D.  C,  Ala.)»  20  Am.  B.  R. 
446.  161  Fed.  886;  In  re  Harris  Co.  (D.  C, 
N.  Y.),  23  Am.  B.  R.  337,  173  Fed.  735. 
See  also  under  former  act,  Jobbins  v.  !Mon- 
tague.  Fed.  Cas.  7,329, 

Enforcement  of  order  beyond  territorial 
limits. —  In  the  ease  of  Staunton  v*  Wooden 
IC.  C.  A.,  9th  Cir.),  24  Am.  B.  R.  736,  179 
Fifd.  61,  the  court  said: 

"  In  the  present  case  the  court  made  a 
summary  order,  directed  against  a  resi- 
dent of  another  State,  ordering  liim  to  sur- 
render property  in  that  State  to  the  trustee. 
It  may  be  conceded  that  the  court  in  which 
the  petition  in  bankruptcy  is  tiled  lias 
plenary  jurisdiction  in  bankruptcy,  co-ex.- 
tensive  with  the  United  States,  to  order 
and  control  the  disposition  of  the  bank- 
rupt's estate,  and  is  vested  with  jurisdic- 
tion to  determine  all  liens  thereon  and  all 
interests  affecting,  it.  Thomas  v.  Woods 
(C.  C.  A.,  8th  Cir.),  23  Am.  B:  R.  132,  173 


Fed.  585,  97  C.  C.  A.  535;  In  re  Dempster 
(C.  C.  A.,  8th  Cir.),  22  Am.  B.  R.  751,  172 
Fed.  353,  97  C.  C.  A.  51;  In  re  Muncie  Pulp 
Co.  (C.  C.  A.,  2d  Cir.),  18  Am.  B.  R.  56. 
151  Fed.  732«  81  C.  G.  A.  116;  Guardian 
Trust  Co.  V.  Kansas  City  Southerli  Ry.  Co., 
171  Fed.  43,  96  G.  G.  A.  285;  In  re  Granite 
City  Bank  (C.  C.  A.,  8th  Cir.),  14  Am. 
B.  R.  404,  137  Fed.  818,  70  C.  C.  A.  316. 
But  this  it  not  to  say  that  the  court  of 
bankruptcy  may  issue  its  process  to  run 
into  another  district.  It  is  one  thing  to 
issue  citation  to  persons  in  another  jurisr 
diction  to  appear  before  the  court  of  bank- 
ruptcy in  a  proceeding  which,  in  its  eX' 
elusive  jurisdiction,  it  is  authorized  to  in- 
stitute with  a  view  to  determining  liens  or 
rights  of  property  wherever  situate;  but 
it  is  quite  another  thing  to  issue  process  to 
be  enforced  in  another  jurisdiction. 

"  By  whom  is  the  summary  order  in  thia 
case  to  be  executed,  and  in  what  manner  ja 
obedience  to  it  to  be  enforced?  There  is  no 
express  provision  in  the  Bankruptcy  Act,  or 
in  any  statute,  indicating  the  intention  of 
Congress  to  confer  such  power.  In  Toland 
V.  Sprague,  12  Pet  328,  9  L.  Ed.  1093,  it 
was  said: 

•' '  Whatever  may  be  the  extent  of  their 
jurisdiction  over  the  subject-matter  of  suits, 
in  respect  to  persons  and  property,  it  can 
only  be  exercised  within  the  limits  of  the 
district.     Congress  might  have  authorised 
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in  bankruptcy  is  not  effective  beyond  the  territorial  limite  of  the  court  isBuing 
it,^^  unless  the  residence  of  the  person  subpoenaed  be  less. than  one  hundred 
miles  away.^  In  States  having  several  districts,  this  rule,  in  spite  of  the 
proviso  clause  of  §  41-a,  shortens  the  reach  of  the  district  courts  and  may 
make  their  process  less  effective  than  that  of  the  State  courts.  A  voluntary 
appearance  of  the  party  living  without  the  district  may  constitute  a  waiver 
of  the  want  of  jurisdiction  and  confer  jurisdiction  over  him,^  although  this 
would  not  be  the  case  where  the  court  has  no  jurisdiction  of  the  subject 
matter.^^  The  territorial  limitation  of  jurisdiction  as  contained  in  the 
preliminary  clause  of  this  section  is,  of  course,  subject  to  the  qualification 
made  by  subd.  20  of  the  section  as  added  by  the  amendment  of  1910,  relative 
to  the  exercise  of  ancillary  jurisdiction  over  persons  or  property  in  aid  of  a 
receiver  or  trustee  appointed  in  any  bankruptcy  proceeding  pending  in  any 
other  court  of  bankruptcy.*® 

h.  Ancillaiy  proceedings. —  The  amendment  of  1910  added  subd.  20  to 
subsection  a  of  this  section,  expressly  authorizing  a  court  of  bankruptcy 
to  exercise  ancillary  jurisdiction  within  its  territorial  limits  "  in  aid  of  a 
receiver  or  trustee  appointed  in  any  bankruptcy  proceeding  pending  in  any 
other  court  of  bankruptcy."  Prior  to  the  amendment  of  1910  it  was  held 
that  where  process  to  seize  the  bankrupt's  property  was  necessary,  ancillary 
jurisdiction  might  be  exercised,*''  although  this  doctrine  had  been  refuted 


«ivil  prooe0B  from  any  Circuit  Court  to 
have  run  into  any  State  of  the  Union.  It 
has  not  done  so.' 

"The  Bankruptcy  Act  of  1867  (Act 
March  2,  1867,  c.  176,  14  Stat.  517)  limited 
the  jurisdiction  of  courts  of  bankruptcy  to 
*  their  respective  districts.'  The  present 
act  invests  them  with  jurisdiction  'within 
th^ir  respective  territorial  limits  as  now 
established,  or  as  they  may  be  hereafter 
changed ; '  and  it  has  been  held  that  a  court 
of  bankruptcy  may  not  extend  its  process 
beyond  the  territorial  limits  of  the  district 
within  which  its  ordinary  jurisdiction  may 
be  exercised.  In  re  Waukesha  Water  Co. 
(D.  C,  Wis.),  8  Am.  B.  R.  715,  116  Fed. 
1009;  In  re  Alphin  &  Lake  Cotton  Co. 
<D.  C,  Ark.),  12  Am.  B.  R.  653,  131  Fed. 
824;  In  re  Steele  (D.  C,  Ala.),  20  Am. 
B.  R.  446,  161  Fed.  886.  In  view  of  these 
considerations,  and  the  authorities,  we  are 
of  the  opinion  that  the  District  Court  was 
not  possessed  of  jurisdiction  to  make  and 
enforce  the  summary  order." 

82.  Paine  v.  Caldwell,  Fed.  Cas.  10,674. 
Compare,  also,  In  re  Hemstreet  (D.  C, 
Iowa),  8  Am.  B.  R.  760,  117  Fed.  568. 

33.  See  Bank  Act,  §  41,  post. 

U.   S.   Rev.  Stats.  §  876  provides  that: 


*'  Subpoenas  for  witnesses,  who  are  required 
to  attend  a  court  of  the  United  States,  in 
any  district,  may  run  into  any  other  dis- 
trict. Provided^  That  in  civil  causes  the 
witnesses  living  out  of  the  district  in  which 
the  court  is  held  do  not  live  at  a  greater 
distance  than  one  hundred  miles  from  the 
place  of  holding  the  same."  See,  also,  In  re 
Hemstreet  (D.  C,  Iowa),  8  Am.  B.  R.  760, 
117  Fed.  568;  In  re  Appel  (D.  C,  Neb.),  4 
Am.  B.  R.  722,  103  Fed.  931,  holding  that, 
though  served  outside  the  district,  it  op- 
erates in  rem  within  it. 

34.  In  re  Smith   (D.  C,  Ct),  9  Am.  B. 
R.  98,  117  Fed.  961. 

36.  Jobbins  v.  Montague,  Fed.  Cas.  7,329. 

36.  See  discussion  under  next  paragraph. 

87.  In  re  Benedict  (D.  C,  Wis.),  15  Am. 
B.  R.  232,  140  Fed.  55;  In  re  John  L.  Nel- 
son &  Bro.  Co:  (D.  C,  N.  Y.),  18  Am.  B.  R. 
66,  149  Fed.  590;  Matter  of  Sutter  Bros. 
(D.  C.  N.  Y.),  11  Am.  B.  R.  632,  131  Fed. 
654;  In  re  Peiser  (D.  C,  Pa.),  7  Am.  B.  R. 
690,  115  Fed.  199  j  In  re  Westfall  Bros. 
(D.  C.  Cal.),  8  Am.  B.  R.  431;  In  rt* 
Schrom  (D.  C,  Iowa),  3  Am.  B.  R.  332,  97 
Fed.  160;  Matter  of  Dunseath  (D.  C,  Pa.K 
'21  Am.  B.  R.  742,  168  Fed.  973;  S.  c,  22 
Am.  B.  R.  75,  168  Fed.  973. 
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ia  a  numbeir  of  well  considered  cases.**  Under  the  act  of  1S67  there  wu 
no  express  provision  conferring  upon  courts  of  bankruptcy  ancillary  jurist 
dioticm,  but  it  was  held  thereunder  that  such  jurisdiction  necessarily  resulted 
from  the  general  jurisdiction  imposed  in  them  and  was  in  harmony  with 
the  scope  and  design  of  the  act^  The  better  reasoning  favored  the  exercise 
of  such  ancillary  or  auxiliary  jurisdiction  whenever  necessary  to  preserve 
the  bankrupt  esrtate  or  recover  property  belonging  to  it,  situated  without  the 
territorial  limits  of  the  district  within  which  the  estate  was  to  be 
administered.^  Congress  has  settled  this  disturbing  controversy  by  expressly 
conferring  upon  bankruptcy  courts  ancillary  jurisdiction  over  persons  and 
properly  in  aid  of  a  receiver  or  trustee  appointed  in  any  bankruptcy  pro- 
ceeding pending  in  any  other  court  of  bankruptcy/^  The  ancillary  jurisdio* 
tion  conferred  by  the  amendment  includes  the  power  to  hear  and  adjudge  the 
adverse  claims  of  parties  to  the  specific  property  seized  as  the  property  of 
tiie  bankrupt,  and  in  the  exercise  of  such  jurisdiction  district  courts  may, 
according  tx>  their  adjudicatious,  send  the  property  or  its  proceeds  to  the  oourt 
of  primary  jurisdiction,  or  apply  them  to  the  satisfaction  of  such  claims.^^ 
The  amendment  of  1910  clearly  substantiates  those  cases  upholding  the  exer* 
eise  of  ancillary  powers  by  courts  of  bankruptcy.     However  doubtful  may 


8S.  AndlUry  jurisdiction. — ^In  In  re  Wil- 
liams (D.  C,  Ark.),  9  Am.  B.  B.  741,  120 
Fed.  3S,  the  court  was  of  the  opinion  that 
the  hankruptcy  act  makes  no  provisions 
for  anciUary  or  auxiliary  proceedings  in  dis- 
trict courts  other  than  that  in  whioh  the 
proceedings  are  pending,  and  a  petition  for 
an  injunction  to  protect  the  assets  of  a 
bankrupt,  where  the  proceedings  were  pend- 
ing  in  another  district,  was  denied.  This 
opinion  met  the  approval  of  the  court  in 
the  case  of  In  re  WiUiams  (D.  C,  Tenn.), 
10  Am.  B.  R.  53S,  120  Fed.  321,  and  in  the 
case  of  In  re  Von  Harts  (C.  C.  A,,  2d  dr.), 
15  Am.  B.  R.  747,  142  Fed.  726,  where  it 
was  held  that  if  a  debtor  is  adjudicated 
a  bankrupt  in  one  district  a  bankruptcy 
court  in  another  district  cannot  make  a 
summary  order  directing  one  to  whom  the 
bankrupt  had  assigned  his  life  insurance 
pohry,  to  turn  it  over  to  his  trustee.  This 
question  was  fully  discussed  by  Judge  Ham- 
mond in  Ross-Meehan  Foundry  Ck>.  ▼.  Car 
4  Foundry  Co.  (D.  C,  Tenn.) ,  10  Am.  B.  R, 
624,  124  Fed.  403,  where  the  conclusion  was 
reached  that  the  ''necessity  for  separate 
administrations  and  ancillary  proceedinga 
ihould  not  exist  under  any  well-regulated 
system  of  bankruptcy.  The  design  of  the 
statute  is  to  avoid  alt  anciUary  proceed* 
tegs  and  secure  one  uniform  possession  of 
the  estate  by  a  single  court  of  bankruptcy, 
bating  the  JurisdidJon  to  administer  the 
assets  everywhere  under  that  statute."  In 
the  case  of  Tybo  Mining  and  Reduction  Go. 
(D.  a,  Kev.),  18  Am.  B.  R.  52,.  18&  Fed. 
^97,  Judge  Hawley  refused  to  appoint  an 
tnoillary  tmstee  to  aid  in  the  -  administra- 
tion of  a  bankrupt  estate,  the  -proceedings 
bi  which  were  instituted  in  another  die* 
tri«t,  on  the  ground  that  courts  of  bank- 
mptcy  are   of   limited   jurisdielion  *—  such 


as  the  statute  gives,  and  no  other — and 
that  the  statute  confers  no  such  jurisdio- 
tion.  In  the  case  of  In  re  Dempster  (C.  C. 
A.,  8th  Cir.),  22  Am.  B.  R.  751,  172  Fed. 
353,  the  court  held  that  any  proceeding 
necessary  for  the  protection  of  the  estate 
had  in  any  other  dlstrct  must  take  the 
form  of  a  plenary  action  at  law  or  suit  in 
equity;  the  appointment  of  a  receiver  can 
only  be  made  in  some  cause  properly  be- 
fore the  court. 

89.  Lathrop  ▼.  Drake,  91  U.  S.  516;  Ex 
parte  Martin,  Fed.  Cas.  9,149;  Sherman  v. 
Bingham,  Fed.  Cas.  12,762;  Harkson  v, 
Heaney,  1  DiU.  497,  Fed.  Cas.  9,098;  In  re 
Tifft,  Fed.  Cas.  14,034;  Shainwald  v.  Lewis, 
5  Fed.  510. 

40.  See  convincing  opinion  of  Judge 
Young  in  Matter  of  Dunseath  (D.  C,  Pa.), 
21  Am.  B.  R.  742,  168  Fed.  973;  Babbitt  v. 
Dutcher  (Sup.  Ct.),  216  U.  S.  102,  23  Am. 
B.  R.  519.  in  which  case  it  was  held  that 
where  a  Missouri  corporation  was  adjudi- 
cated a  bankrupt  and  a  trustee  appointed 
in  proceedings  instituted  in  the  district 
court  of  the  United  States  in  and  for  the 
Kastem  Division  of  the  Eastern  Judicial 
District  of  Missouri,  the  district  court-  of 
the-  United  States  in  and  for  the  Southern 
District  of  New  York  has  jurisdiction  of 
an  application  upon  the  trustee's  petition 
for  an  order  directing  officers  of  the  cor- 
poration within  the  jurisdiction  of  the  lat* 
ter  court  to  deliver  to  the  trustee  hooka 
and  documents  of  the  corporation  there  in 
their  custody. 

41.  See  Bankr.  Act,  f  8  (20)  as  amended 
by  Act  of  1910. 

41a.  Fidelity  Trust  Co.  ▼.  Gaskell  (C.  C. 
▲.,  Sth  Cir.),  28  Am.  B.  R.  4. 

The  filing  of  a  petition  in  the  bankruptcy 
oourt  constructively  vests  it  with  juriadic- 
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have  been  tht^  authority  under  the  law  prior  to  this  amendment^  there  Cfiu  ba 
DO  doubt  now  that  a  court  of  bankruptcy  in  one  district  may  aid  a  receiver 
appoinU^d  by  another  in  recovering  funds  belonging  to  the  estate,*"  or  upon 
petition  may  appoint  an  ancillary  receiver  to  take  charge  of  the  property  of 
the  alleged  bankrupt/^  and  may  make  an  order  and  i:*sue  subpoenas  for  the 
examination  of  persons  concerning  the  acts,  conduct  and  property  of  the 
bankrupt/*  Where  testimony  only  is  wanted,  it  may  be  obtained  by  the 
customary  metliod  of  deposition.*^  There  is  no  doubt  that  title  passes  to  the 
trustee. as  of  the  date  of  the  adjudication,  no  matter  where  the  property 
may  be  situated;*^  it  is  equally  certain  that  the  district  courts  of  otheV 
districts  have  jurisdiction  to  consider  suits  to  recover  possession  of  the  bank- 
rupt's property  situated  therein  and  by  him  fraudulently  or  preferentially 
transferred/^  However,  no  cases  under  the  present  law  yet  decided  have 
reaflSrmed  these  doctrines* 

i.  Court  first  acquiring  jurisdiction.— It  is  a  familiar  rule  of  law,  of 
•universal  application,  essential  to  the  orderly  administration  of  justice,  that 
in  order  to  avoid  a  conflict  between  tribunals  of  co-equal  authority,  the  court: 
first  acquiring  jurisdiction  must  be  allowed  to  pursue  it  to  the  end  to  the 
exclusion  of  others,  and  that  it  will  not  permit  its  jurisdiction  to  be  impaired 
or  subverted  by  a  resort  to  some  other  tribunal.**     This  is  e.-peeiallv  true 


tion  of  all  tlie  property  of  the  bankrupt 
•wherever  situated,  the  reduction  of  such 
property  to  actual  possession  bein^  a  mere 
detail  in  which  a  bankruptcy  court  of  an- 
cillary jurisdiction  may  aid,  regardless  of 
diversity  of  citizenship  or  amount;  provided 
the  property  be  found  within  the  jurisdic- 
tion of  such  court.  In  re  Musiea  &  Son 
(D.  C.  La.),  30  Am.  B.  R.  555. 

42.  In  re  Peiser  (D.  C,  Pa.),  7  Am.  B.  R. 
690,  115  Fed.  199. 

43.  Matter  of  Sutter  Bros.  (D.  C,  N.  Y.), 
11  Am.  B.  R.  632,  131  Fed.  654. 

AncUIary  receiver. — A  court  exercisiu^  an- 
cillary jurisdiction  acts  independently  of 
the  court  of  primary  jurisdiction,  or  of  its 
officers,  and  for  itself.  It  appoints  its  own 
receiver,  generally  the  same  person  ap- 
pointed receiver  by  the  court  of  primary  jur- 
isdiction, but  in  the  seizure,  manajjement, 
sale  and  distribution  of  the  property  seized 
within  the  territorial  limits  of  its  district, 
of  which  it  takes  legal  cu^^tody.  this  receiver 
is  and  must  be  governed  by  its  orders  ex- 
clusively. Fidelitv  Trust  Co.  v.  Gaskell  (C. 
C.  A.,  8th  Cir.),  28  Am.  B.  R.  4. 

44.  As  to  examination  of  witnesses  re- 
Biding  without  the  district  before  referees, 
see  Bankr.  Act,  $  41-a,  po.9t. 

Examination  of  non-resident  witnesses  ^> 
In  the  case  of  In  re  Robinson  (D.  C, 
Minn.),  24  Am.  B.  R.  617,  179  Fed.  724, 
it  was  held  that  where,  upon  discharge  pro- 
ceedings, the  objecting  creditors  desire  to 
take  the  evidence  of  a  witness  residing  in 
another  Federal  district,  application  for 
an  order  requiring  such  witness  to  appear 
before  a  referee  in  bankruptcy  and  -give 
his  testimony  should  be  made  to  the  Fed- 
eral district  court  of  the  district  where 
the  witness  resides.     Tn  the  cnse  of  Matter 


of   Elkus  .J(8up.   Ct.),    23    Am.    B.    R.    614, 
216  U.  S.   115,  30  Sup.  C^.  377,  the  court 
said:     ''The  questions  submitted  are:    (1) 
Did  the  United  States  District  (  ourt  for  the 
Southern  District  of  New  York  Imve  juris- 
diction to  grant  an  order  for  the  examiua- 
tion   of   witneMies,   wlio   were    residents   ot 
that  district,  when  the  bankrupt  prtReediuga 
in  which  the  examination  was  det>ired  were 
being  administered  in  the  Northern  District 
of  Illinois?      (2)    Have  the  resjMjctive   dis- 
trict courts  of  the  United  States  sitting  in 
bankruptcy  ancillary  jurisdiction   to  make 
orders  and  issue  process  in  said  proceedings 
pending  and  being  administered  in  the  Dis- 
trict Court  of  another  district  ^    On  the  au- 
thority of  Babbit,  Trustee,  etc.  v.  Dutcher 
et  al.'(23  Am.  B.  R.  519,  decided  in  Feb., 
1910).  just  decided,  we  answer  both  ques- 
tions in  the  afRrmative." 

45.  See  Bankr.  Act.  §  21-b-c.  See  also 
In  re  Hemstreet  (D.  C,  lowau  8  Am.  B.  R^ 
760,  117  Fed.  568.  and  In  re  Wcstfall  Bros. 
(D.  C,  Cal.),  8  Am.  B.  R.  431. 

46.  See  discussion  under  §  70  of  this 
work,  post, 

47.  That  is,  since  the  amendatory  act  of 
1903.  See  also  Uoodall  v.  Tuttle.  Fed.  Cas, 
5,533,  and  Lathrop  v.  Drake,  91  U.  S.  516; 
Lawrence  v.  Lowrie  (D.  C.,  Pa.),  13  Am. 
B.  R.  298,  133  Fed.  995. 

Ancillary  jurisdiction;  Claims  ta  assets 
in  possession  of  conrt. — Ancillary  jurisdic- 
tion is  exercised  for  the  purpose  of  aiding 
the  court  of  primary  jurisdiction  to  collect 
the  estates  of  Imnkrupta  and  distribute 
them  among  those  entitled  thereto,  and 
when  prope^  which  has  been  transferred 
within  the  four  months'  period,  in  such  cir- 
cumstances as  to  suggest  fraud,  oomes  into 
the  possession  of  the  court  exercising  an- 
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where  there  is  conflict  of  jurisdiction  between  a  baukruptx^y  court  and  a 
State  court;  in  such  eases  ii.  the  bankruptcy  court  has  afi&iamed  the  custody 
and  control  of  the  bankrupt  estate  befovd  proceedings  are  instituted  in  a 
State  court,  the  jurisdiction  of  the  former  in  respect  to  such  estate  is  absolute 
and  will  not  be  diAtarbed.^*  There  ^m  dsastitial  eaceptions  to  the  rule  as  to 
the  jurisdiction  of  State  courts  based  upon  prior  acquisition  aa  wji^re^a  ^en 
would  be  acquired  by  proceedings  therein  within  four  months  of  the  bank- 
ruptcy, or  where  such  proceedings  were  instituted  under  State  insolvency 
laws,  a  receiver  or  assignees  were  appointed  therein  during  .the  four  months 
period.^  As  between  two  bankruptcy  courts,  the  one  in  which  the  petition  is 
first  filed  ought  to  be  accorded  excluaive  jurisdiction  over  the,  case.*^^  This 
question  of  priority  of  jurisdiction  will  be  more  fully  considered  under  other 
sections  of  the  act'^^ 

j.  Expedition  in  exercise  of  jurisdiction. —  The  bankruptcy  a,ct  contemplates 
that  the  bankrupt's  estate  shall  be  administered  with  all  convenient  dispatch, 
so  that  the  property  may  be  distributed  and  the  bankrupt  be  discharged.** 


ciHary  Jurls^llrtlon.  that  court,  l)y  Ita  very  posses- 
sion, draws  to  Itaclf  the  t^ower  to  nJtetermlo*  •  the  r 
lnterp!«u«  therein  of  all  r«rtlea  making  claim 
thereto,  and  It  b«^com*»«»  \tn  duty  to  so  determine 
and  Krant  rnmi»I«te  relief  that  furtjjer.  lltiratlon 
in  respect  ih»*reto  may  be  avoided.  In  re  Llpman 
O).  C.  N.  J.).  39  Am.  B.  R.  IJ9;  Haxtmafi  T. 
Aokoury   (D.    C.    La.).   Jl   Am.    B.    R.    514. 

4S.  In  re   Southwestern   Rrldge   *  Iron  Co.    (D. 
P..  Kan.).   13  Am.    B.   B.  304,   133  Fed.   568. 

Conrt  flmt  aoqnlrln«:  Jnrladlotlon.— The 
l'ni(?d  Slater  Supreme  Court  In  the  case  of  PlckH 
en.s  V.  Dent.  9  Am.  B.  R.  47,  187  U.  S.  177,  sua- 
lalned  the  jurisdiction  of  a  State  court  where  It  ap- 
p*-ared  that  such  court  had  had  for  years  complete 
Juriddictfon  and  control  over,  the  bankrupt  and 
his  property,  and  said:  "  The  Jurisdiction  was  not 
divested  by  the  proceedings  In  bankruptcy,  and 
it  was  the  rigrht  and  duty  of  that  court  to  proceed 
to  final  decree  notwIthstandlnR  adjudication,  the 
rule  b«»lnjt  applicable  that  the  court  which  ftrst 
obtains  rtsrhtful  Jurisdiction  over  the  sobjeet-inat- 
ter  should  not  be  Interfered  with."  The  court 
•'ited  the  case  of  Prasier  v.  Southern  Loan  A 
Trust  Co.,  3  Am.  B.  R  7X0,  99  Fed.  707.  In  which 
Ooff,  J.,  said:  "  The  Bankruptcy  Act  of  1898  does 
not  In  the  least  modify  this  rule,  but  with  unusual 
carefulness  grnarda  It  In  all  of  its  details^  provided 
the  suit  pending  In  the  State  court  was  Instituted 
more  than  four  months  before  the  District  Court 
*'ad  adjudicated  the  bankruptcy  of  the  party  en- 
Mtled  to  an  Interest  in  the  subject-matter  of  such 
"•ntroversy." 

Other   cases    declaring    this    sam^    principle    are 

t  re  Price  &  Co.  (D.  C,  N.  Y).  1  Am    B.  R.  606, 


9»  P^ed.  987:  In  re  Gerrdea  (t>:  C,  Ohio),  I  AM.  B. 
R.  346.  102  Fed.  318;  In  re  Tune  (D.  C,  Ala).  « 
Am.  B.  R.  285.  115 'Fed.'  9<W.  In'  whlqh  MM«e  tlie 
court  held  that  In  cases  of ,  concurrent  jurisdiction 
.  tK*  rourt  flhit  obtaining  trassesalbn  of  the  property 
adniini.<sterH  it,  but  whore  that  court  loses  Juris* 
diction,  an<|  It  is  ti-anf:fr>rred  by  operitton  of  vall4 
laws  to  a  court  of  the  United  States,  which  has 
pxcJtmive  Jupiptllctlon  of  the  Bubject-raajttrr,  the 
nuf'!«rfon  bponmes  one  of  paramount  authority  of 
the'  oon^titvitloa,  and  comity  ran  have  no  influence 
in  dft«M mining  the  ripht.  In  re  Woll.^i  fD.  C. 
Mo.).  S  Am.  B.  R.  75.  114  Fed.  222:  Metcalf  v. 
Barker  ^Sup.  Ct.),  9  Am.  B.  R.  36,  187  U.  S.  175; 
In  re  Knglish  (C.  C.  A.,  3d  Clr.),  11  Am.  B.  R. 
674.   127  Fed.  MO.   revg.  10  Am.  B.   R.  133. 

4T>.  In  re  Chambers  CD.  C.  R.  I).  8  Am.  B.  R. 
:*Z7.  98  Fed.  86.5;  KeMf<an  V.  King  fD  C.  Tnd.).  t 
Am.  B.  R.  79,  96  Fed.  758:  Leidtgh  Carriage  Co. 
V.  Stengol  (C.  C.  A.,  6th  Cir.).  2  Am.  B.  R.  3S5, 
95  Fed.  637;  In  re  Globe  Cycle  Words  (Ref..  N. 
Y.),  2  Am.'B.  R.  447:  In  re  Houston  (D.  C,  Ky.), 
I  Am.   B.  R.  107.  94  Fed.  119. 

50.  Hooks  V.  Aldrldge  (C.  C.  A..  5th  dr.).  1$ 
Am.  B.  R.  6r>8.  664,  14.'  Fed,  SB.'),  citing  In  re  Watts 
A  Sachs,  190  TI.  S.  1.  37,  10  Am.  B.  R.  113,  23  Sup. 
Ct.   718.   47  L.   Ed.  983. 

51.  In  re  Tybo  Mining  &  Reduction  Co.  (D.  C, 
Nev),  13  Am.  B.  R.  62.  132  Fed.  697.  Compare  In 
re  Isaacson  (D.  C,  N.  Y),  »)  Am.  B.  R.  430,  IW 
Fed.    777,    779. 

52.  See  Bankr.  Act.  i  28-b,  post,  sub-title  "  Jur- 
isdiction of  State  Courts." 

53.  Blanchard  v.  Ammon  (C.  C.  A.,  9th  Cir.), 
25  Am.  B.  R.  590.  183  Fed.  SSB:  In  re  Swofford 
BroB.  Dry  Qoods  Co.  (D.  C  Mo.),  25  Am.  B.  R. 
JS2,  180  Fed.  549;  In  re  SyracuBe  Paper  &  Pulp  Co. 
(D.  C,  N.  Y).  21  Am.  B.  R.  174.  1«4  Fed.  275: 
Boyd  V.  Gluckllch  (C.  C.  A..  8th  Cir.),  S  Am.  B. 
R.   393.    116  Fed.    131. 

Such  disposition  should  be  made  of  bankruptcy 
cases  that  creditors  may  expeditiously  realize 
what  they  may;  but  the  substance  of  things  and 
not  the  forms  merel.v  should  be  observed.  In  rs 
Faulkner  fC.  C.  A.,  8th  Cir.).  20  Am.  B.  R.  542, 
161   Fed.   900. 
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With  this  end  in  view  the  court  will  see  to  it  that  the  proceedings  are  oon' 
ducted  without  unnecessary  delay.'^  Proper  regard  must  of  course  be  had  for 
the  fundamental  rights  of  the  interested  parties.'^' 


U.  AS  TO  ADJUDICATION  OF  BANKRUPTCY. 

a.  In  general. —  Subdivision  1  of  this  section  limits  the  power,  of  the 
bankruptcy  court  to  adjudicate  the  bankruptcy  of  persons  to  such  as  "  have 
had  their  principal  place  of  business,  resided,  or  had  their  domicile  "  within 
the  territorial  jurisdiction  of  the  court  for  the  preceding  six  months  or  the 
greater  portion  thereof.  Under  the  former  law  domicile  and  residence 
were  often  held  equivalent  terms.  By  that  act  when  residence  within 
the  district  was  required,  the  word  "  domicile  '*  was  riot  used.^  The  con- 
fusion resulting  from  the  conflicting  decisions  as  to  whether  residence 
included-  domicile  has  been  obviated  by  inserting  in  this  subdivision  the 
language  "  resided,  or  had  their  domicile  "  within  the  jurisdiction  of  the 
court.^**  To  determine  whether  a  court  of  bankruptcy  may  entertain  a  petition 
to  adjudicate  the  bankruptcy  of  a  debtor  it  must  appear  that  he  either,  (1) 
had  his  principal  place  of  business  within  the  district ;  (2)  or  resided  therein ; 
(3)  or  had  his  domicile  therein;  and  it  must  also  appear  that  such  place  of 
business  had  been  maintained,  or  such  residence  or  doxnicile  had  been  had^ 
within  such  jurisdiction  for  the  greater  portion  of  the  six  months  prior  to  the 
time  when  the  petition  for  an  adjudication  of  bankruptcy  has  been  presented 
to  the  court.  The  existence  of  these  requirements  is  jurisdictional  and  the 
effect  of  failure  to  show  the  same  niay  not  be  waived  by  the  voluntary  appear* 
ance  of  the  debtor."    The  court  may  of  its  own  volition  inquire  into  the  facts 


54.  Unnecessary  delay  to  be  avoided.^ 
The  purpose  of  the  act  requires  the  court  to 
cause  tlie  property  and  assets  of  the  bank- 
rupt to  be  collected,  marshaled  and  dis- 
tributed without  unnecessary  delay.  In  re 
Lisk  Mfg.  Co.  (D.  C,  N.  Y.),  21  Am.  B.  R. 
674,  167  Fed.  411. 

As  stated  by  Mr.  Justice  Miller  in  Bailey 
V.  Glover,  21  Wall.  346 :  "  It  is  obviously 
one  of  the  purposes  of  the  bankruptcy  law 
that  there  should  be  a  speedy  distribution 
of  the  bankrupt's  assets.  This  is  only 
secondary  in  importance  to  securing  equal- 
it  v  of  distribution.  The  act  is  filled  with 
provisions  for  the  quick  and  summary  dis- 
posal of  questions  arising  in  the  progress 
of  the  case,  without  regard  to  the  usual 
modes  of  trial  attended  with  some  delay." 
See  also  Wiswall  v.  Campbell,  93  U.  S.  347. 
These  cases  arose  under  the  former  bank- 
ruptcy act,  .but  are  equally  applicable  to 
the  present  act. 

63.  Boyd  v.  Glueklieh  (C.  C.  A.,  8th 
Cir.),   8   Am.   B.   R.   :)!»:'.,   IIG   Fed.   131,   in 


which  the  court  said:  "Dispatch  in  ju- 
dicial proceedings  is  commendable,  but  in 
proceedings  involving  the  liberty  of  a  citi- 
zen, he  has  a  right  not  only  to  be  informed 
of  the  precise  claim  against  him,  but,  after 
receiving  that  information,  he  has  a  right 
to  a  reasonable  time  to  prepare  his  answer 
and  present  his  proofs,  and,  lastly,  to  be 
heard  by  counsel  on  the  law  and  facts  of 
the  case." 

66.  Bankruptcy  Act  of  1867,  §  11.    - 

66a.  Matter  of  Lemen  (D.  C,  Ohio),  30 
Am.  B.  R.  638. 

57.  In  re  Tlotke  (C.  C.  A.,  7th  Cir.),  5 
Am.  B.  R.  171,  175.  104  Fed.  964;  In  re 
Clisdell    (Ref.,  N.  Y.),  2  Am.  B.  R.  424. 

Efiect  of  section  740  of  the  Revised  Stat- 
utes (Jud.  Code,  §  52).— In  the  case  of 
Hills  V.  McKinniss  Co.  (D.  C,  Ohio),  26 
Am.  B.  R.  329,  the  court  said: 

"  We  are  referred  by  defendant  to  sec- 
tion 740  of  the  Revised  Statutes  (Judiciary 
Code,  §  52),  providing  that  «uits  not  of  a 
local  nature  apainst  a  single  defendant 
muwt  be  brouj'       in  the  district  in  whieK 
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as  to  these  jurisdictional  requirements  so  as  to  protect  itself  against  fraud 
or  impesition.^ 

Subdivision  1  fur&er  provides  that  the  power  to  adjudicate  will  exist  in 
the  court  where  the  debtor  has  not  had  his  principal  place  of  business,  does 
not  reside,  nor  have  his  domicile  within  the  United  States  but  has  property 
within  the  jurisdiction  of  the  court,  and  also  where  a  debtor,  who  has  been 
adjudged  a  bankrupt  by  a  court  of  competent  jurisdiction  without  the 
United  States,  has  property  within  the  court's  jurisdiction.  In  both  of  such 
cases,  the  location  of  the  property  of  the  debtor  will  determine  the  jurisdiction 
of  the  court.  The  jurisdiction  of  the  court  is  further  limited  by  the  pro- 
visions of  section  4  of  the  act  which  specifies  the  persons  who  may  become 
bankrupts. 

b.  Bomicile  of  debtor.-—  It  will  be  noticed  from  the  language  of  subdivi- 
sion 1  that  either  domicile  or  residence  within  the  territorial  limits  of  the 
eonrt  will  be  sufficient  to  confer  jurisdiction.  It  is  not  esstotial  that  both 
should  exist.^  Domicile  means  more  tjban  residence.  To  constitute  domicile 
there  must  exist  in  combination  the  fact  of  residence  and  als6  the  intent  to 
remain, — the  animus  mafhendi.^  The  district  in  which  an  alleged  bankrupt 
has  resided  during  the  greater  portion  of  the  six  months  next  preceding  the 
filing  of  a  petition  against  him  is  the  ^^  district  of  his  domicile ''  within  the 
meaning  of  Geneiral  Order  VI."  Under  this  order  if  two  or  more  petitions 
shall  be  filed  against  the  same  person  in  different  districts  the  first  hearing 


8uch  defendant  resides,  |.nd  it  is  urged  tliat 
section  2  of  the  Bankruptcy  Act  does  not 
in  any  way  change  or  modify  this  general 
provision. 

"We  are  aot  willing  to  agree  with  de- 
fendant that /the  Bankruptcy  Act  is  in  en- 
tire harmony  with  this  general  provision, 
for,  as  we  have  seen,  the  former  omits  the 
question  of  the  present  residence  of  the 
hankrupt  altogether  from  the  consideration 
of  jurisdiction. 

''A  system  of  hankruptey  national  in  its 
character  to  be  uniform  in  its  operation 
must  of  necessity  be  unique  in  its  method 
of  administration,  and  whea  one  of  its  pro- 
visions inrolving  the  very  policy  of  the 
law  is  deemed  inconsistent  with  the  general 
law.  the  special  provision  must  control." 

S8.  In  re  Gameau  (C.  C.  A.,  7th  Cir.), 
11  Am.  B.  R.  679.  127  Fed.  677. 

68.  Matter  of  Harris  (Ref.,  N.  J.),  11 
Am.  B.  R.  649,  in  which  the  referee  says: 
"If  a  person  has  had  any  qne  of  the  three 
(place  of  business,  residence  or  domicile) 
in  the  district  for  the  greater  part  of  six 
months  immediately  preceding  the  date  of 
bankruptcy  there  is  jurisdiction  in  the  bank- 
ruptcy court  of  that  district  to  proceed 
with  the  case."  See  also  In  re  Clisdell 
'  (Ref.,  N.  Y.),  2  Am.  B.  R.  424;  In  re  Borner 
JBef.,  Ohio),  3  Am.  B.  R.  197,  93  Fed.  943. 

60.  Distinction    between    residence    and 

domicile. — ^In   the   case   of   In    re   Gameau 

1  ^C.  C.  A..  7th  Cir.).  11  Am.  B.  R.  679,  127 

Fed.   677,   the   court  says :      "  There  is,  of 


course,  a  legal  distinction  between  'dom- 
icile '  and  '  residence ; '  although  the  tferms 
are  generally  used  as  synonymous,  the  dis- 
tinction depends  upon  the  connection  in 
which  and  the  purpose  for  which  the  terms 
are  used.  '  Domicile '  is  the  place  where 
one  has  his  true,  iixed,  permanent  home, 
and  principal  establishment,  and  to  which, 
whenever  he  is  absent  he  has  the  inten- 
tion of  returning,  and  where  he  exercises  his 
political  rights.  There  must  exist  in  com- 
bination the  fact  of  residence  and  the  ani- 
mus manendi"  See,  also,  In  re  Dinglehoef 
Bros.  (D.  C,  N.  Car.),  6  Am.  B.  R.  242, 
109  Fed.  866  J  In  re  Owings  (D.  C,  N.  Car.), 
15  Am.  B.  R.  472,  140  Fed.  30;  In  re  Scott 
(Ref.,  Mass.),  7  Am.  B.  R.  35;  In  re  Wil- 
liams (D.  C,  Wash.),  3  Am.  B.  R.  677,  99 
Fed.  544;  In  re  Berner  (Ref.,  Ohio),  3  Am. 
B.  R.  325;  In  re  Grimes  (D.  C,  N.  Oar.), 
2  Am.  B.  R.  160,  96  Fed.  529. 

The  distinction  between  residence  and 
domicile,  that  a  man  may  reside  in  one 
State  and  be  domiciled  in  another,  noted 
in  applying  laws  relating  to  electoral  fran- 
chise, may  be  applied  in  eonstruing  the 
Bankruptcy  Act,  and  it  is  not  impossible 
that  the  courts  of  two  districts  may  have 
jurisdiction  to  entertain  a  petition  against 
the  same  debtor,  that  one  acting  which  is 
first  Invoked.  Matter  of  Lemen  (D.  GLy 
Ohio),  30  Am.  B.  R.  63S. 

61.  In  re  Isaacson  (D.  C,  N.  Y.),  20  Am. 
B.  R.  430,  161  Fed.  777,  779. 
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must  be  had  in  the  district  in  which  the  debtor  has  his  domicile.  Domicile  aa 
here  used  means  the  place  where  the  debtor  permanently  had  his  home  for 
the  greater  portion  of  the  six  months  preceding  his  bankruptcy,  as  distin- 
guished from  a  residence  temporarily  acquired  in  some  other  plaee,**  Resi- 
dence may  involve  the  intent  to  leave  when  the  purpose  for  which  it  has 
been  aquiixKi  ha^  ceased  ^^^'^  domicile  implies  no  such  inuait^  A  debtor  who 
absconds  does  not  lose  his  domicile  within  the  meaning  of  the  slcU^  The 
fact  that  the  alleged  bankrupt  is  a  roving  character,  and  never  residing  at 
any  place  for  the  required  period  of  time,  does  not  affect  the  necessity  of 
proving  that  such  bankrupt  had  resided  for  a  greater  portion  of  the  previous 
six  mouths  within  the  teri'itorial  limits  of  the  courc.^''  A  domicile  once" 
acquired  is  presumed  to  continue  until  it  is  shown  to  have  been  changed.^ 

Where  it  is  alleged  that  there  has  been  an  abandonment  bf*the'old  dotnicile 
and  an  ostablishmcnt  of  a  new  one  the  burden  of  proof  lies  upon  the  person 
who  asserts  the  change.^  The  domicile  of  any  one  of  two  or  more  partnei^ 
would  be  sufficient  to  support  the  jurisdiction  of  the  court.*^* 

c.  Residence  of  debtor. —  The  word  "resided  ''  as  used  in  subdivision  1  is 
of  slisrht  importance.  Oasos  mav  ariso  where*  it  mav  be  useful,  as  when  a 
debtor  atfenipts  to  escape  bankruptcy  by  deuyinc:  domicile.     Ro*id(  nee  may 


62  In  ro  Isaacson  (T).  C,  N.  Y.),  20  Am. 
B.  R.  437.  1(51  Fed.  777:  a.  c.  (D.  C,  N.  Y.), 
20  Am.  B.  R.  430,  ICl  Fed.  779. 

^AiicntiOii  ot  debtor. — In  determiniiip;  the 
residence  of  a  debtor  his  intention  as  cx- 
proMKod  by  liim  is  always  a  fact  to  be  cou- 
Hidorod,  but  Hhould  be  measured  in  the  light 
of  the  facts  in  the  case  and  especially  in 
the  light  of  his  own  conduct.  Mattel'  of 
Lemen   (D.  C,  Ohio),  30  Am.  B.  R.  G3S. 

63.  In  re  Berner  (Ref.,  Ohio),  3  Am.  B. 
R.  325. 

Intention  of  remaining. — Two  things  must 
concur  to  establish  a  domicile  —  the  fact 
of  residence  and  the  intention  of  remain- 
ing. In  re  Owings  (I).  C,  N.  Car.),  15 
Am.  B.  R.  472,  140  Fed.  739;  In  re  Dingle- 
hoef  Bros.  (D.  C,  N.  Car.),  6  Am.  B.  R. 
242,   109  Fed.  866. 

64.  In  re  Filer  (D.  C,  N.  Y.),  5  Am.  B. 
R.  332,  108  Fed.  209.  The  fact  that  the  act 
so  plainly  makes  residence,  domicile  or  con- 
duct of  business  for  sometliing  less  than 
the  whole  time  immediately  before  the  filing 
of  the  petition  the  sole  criterion  of  jurisdic- 
tion suggests  that  the  personal  movements 
of  the  bankrupt  are  immaterial.    Uilia  T. 


McKinnews  Co.   (D.  C,  Ohio),  36  Am.  B.  R. 
329. 

'66.  In  re  William*  (D.  C,  Ark.),  9  Am. 
B.  R.  730,  120  Fed.  34,  in  which  ca^o  it  was 
held  that  a  court,  of  bankruptcy  did  not 
have  jurisdiction  to  adjudge  bankrupt  a 
travcliug  gambler  who  had  resided  within 
the  district  and  carried  on  his  business 
there  for  only  two  months  prior  to  the  til- 
ing of  the  petition  in  bankruptcy  against 
him. 

66.  In  re  Oldstein  (D.  C,  Or.)»  25  Am. 
B.  R.  138,  409  Fed.  182;  In  re  Filer  (D.  C, 
N.  Y.),  5  Am.  B.  R.  832.  lOS  Fed.  209. 

67.  In  re  Berner  (Ref.,  Ohioj,  3  Am.  B. 
R.  325;  In  re  Scott  (D.  C  Manfi.),  7  Am. 
B.  R.  39,  111  Fed.  144:  in  re  \Va.\elbaum 
(D.  C.  N.  Y.).  3  Am.  B.  R.  267,  97  Fed. 
562;  In  re  Clisdell  (Ref..  X.  Y.),  2  Am.  B. 
R.  424. 

68.  In  re  Blair  (D.  C,  N.  Y.),  3  Am. 
B.  R.  58S,  99  Fed.  76. 

Relinquishment  of  domicile. —  Where  the 
bankrupt  had  formerly  relinquished  both  his 
residence  and  domicile  in  the  State  of  New 
York  in  order  to  acquire  a  residence  in 
>'ew   Jersey,    which   would  justify   him  in. 
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mean  no  more  iihan  sojourning.  It  is  a  personal  presence  in  a  fixed  and 
permanent  abode. aB  distinguished  from  a  temporary  occupation,  but  it  does 
not  include  as  nauch  as  domicile,  which  requires  an  intention  combined  with 
residence.®  If  change  of  residence  is  asserted  the  burden  of  proof  is  upon 
him  who  asserts  it.'' 

d.  Principal  place  of  businesg. —  (l)  In  general. — A  court  of  bankruptcy- 
may,  under  subdivision  1  of  this  section,  adjudge  a  person  bankrupt  who 
has  had  his  principal  place  of  business  within  the  territorial  jurisdiction  of 
the  court  for  the  preceding  six  months  or  the  greater  portion  thereof, 
although  he  may  not  have  resided  or  had  his  domicile  therein  during 
such  period.  The  .former  Bankruptcy  Act  used  the,  words  "carried  on 
business  "  inste«d  of*^  had  their  principal  place  of  buiinosa  "  a^  in  the  presept 
section.'*  Principal  place  of  business  means  the  place  wh(>re  the  principal 
affairs  and  business  of  the  debtor  are  transacted,^  as  a  principal  and  not  as 
an  agent  or  «mploy€^;  generally  speaking- a. per89H  ^vho  is  employed  by  an- 
other on  a  salary,  having  no  businees  of  his  own,  may  not  have  a  **  plaw  of 
business."  within  the  meaning  of  the  Bankruptcy  Act."*  The  residence  of 
the  debtor  will  not  control  as  to  his  principal  place  of  business ;  he  may  reside 
in  one  district  and  be  adjudged  a  baukrupt  in  another  district  in  which  he 
h.is  his  principal  place  of  business.''* 

(2)  Of  corpojrations. —  The  question  as  to  \yhiif  constitutes  a  principal 
plHce  of  business  arises  more  frequently  in  respect  to  a  corporation.  The 
principal  office  of  a  corporation  as  specified  in  its  articles  of  incorporation 
will  not  control..  The  principal  place  of  business  may  not  be  conclusively  de- 
termined by  the  desigfnation  thereof  in  a  certificate  of  incorporation  or  of 
authority  to  transact  business,  unless  it  actually  appears  that  business  is  done 


bringing  an  action  for  divorce,  he  should 
not  be  permitted  to  seek  the  jurisdiction 
of  a  district  court  in  New  York  to  be  re- 
lieved of  his  debts.  Matter  of  Lipphart 
(D.  C,  N.  Y.),  28  Am.  B.  R.  715. 

ea.  In  re  Dinjiriehoef  Bros.  (D.  C,  N. 
Car.),  6  Am.  B.  R.  242,  109  Fed.  866;  In 
re  Garneau  (C.  C.  A.,  7th  Cir.),  11  Am.  B. 
R.  679,  127  Fed.  677,  citing  Tracey  v.  Tra- 
cey,  62  K.  J.  Equity  807,  48  Atl.  533; 
Shaeffer  ▼.  Gilbert,  73  Md.  66,  20  Atl.  434; 
^fatter  of  Lemen  (D.  C,  Ohio),  30  Am.  B. 
R.  638. 


70.  In  re  Waxelbaum  (D.  C,  N.  Y.),  3 
Am    B.  R.  367,  97  Fed.  5S2. 

71.  Act  of  18G7.  §  11.  The  laniniage  of 
the  present  srction  is  more  exact  than  that 
used  in  the  former  act. 

72.  Milwaukee  Steamship  Co.  v.  City  of 
Milwaukee,  83  Wis.  590,  53  N.  W.  839,  18 
L.  R.  A.  353. 

7aa.  Matter  of  Lipphart  (D.  C,  N.  Y.), 
28  Am.  B.  R.  705. 

78.  In  re  Brice  (D.  C,  Iowa),  2  Am.  B. 
R.  197,  93  Fed.  942;  In  re  Magie,  Fed.  Cfta. 
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tiiere.^*  The  district  jn  which  iU  assetB,  manufacturing  i^ant  and  busiiMsa 
office  are  located  will  govern  the  jurisdiction  of  die  court  aa  agaiiist  the  loca* 
iion  of  the  office  so  specified.^*  Corporations  are  frequently  organized  under 
the  statutes  of  one  State  for  the  purpose  of  transacting  busineas  in  another 
State,  The  requirement  that  a  corporation  so  organized  shall  have  an  office 
within  the  State  where  incorporated  will  not  preclude  the  exercise  of  jurisdi<y 
tion  by  a  court  of  bankruptcy  in  a  district  other  than  that  in  which  such 
office  is  located.^*    If  the  office  be  the  place  where  the  business  affairs  of  th& 


8,951.  See  also  Guinn  v.  Iowa  Cent,  Ry. 
Co.,  14  Fed.  323,  324,  which  i«  to  the  effect 
that  the  principal  place  of  business  of  a 
oorporation  is  no  test  of  residence.  A  nat- 
ural person  might  reside  in  one  State  and 
have  his  principal,  or  for  that  matter  his 
•ole  place  of  business  in  another  State.  ' 

A  fanner  who  lived  in  one  district  a^d 
whose  business  consisted  of  raising,  buying 
and  selling  farm  products,  buying  and 
slaughtering  live  stocks  and  selling  the 
meat  from  a  stall  in  a  market  place  in  a 
city  in  another  district  where  he  exhibited 
and  sold  all  but  a  comparatively  small  por- 
tion of  the  produce  handled  by  him,  was 
held  to  have  a  principal  place  of  business 
in  the  city.  In  re  Mackey  (D.  C,  Del.), 
6  Am.  B.  R.  677,  110  Fed.  355. 

73a.  Matter  of  Thomas  McNally  Co.  (D. 
C,  N.  Y.),  31  Am.  B.  R.  382;  In  re  We- 
na  tehee- Stratford  Orchard  Co.  (D.  C, 
Wash.),  30  Am.  B.  R.  540;  In  re  United 
States  Lumber  Co.  (D.  C,  Wash.),  30  Am. 
B.  R.  682,  685,  citing  text. 

74.  Place  where  business  is  transacted.— 
In  the  case  of  Dressel  v.  North  State  Lum- 
ber Co.  (D.  C,  N.  Car.).  5  Am.  B.  R.  744, 
107  Fed.  255,  it  appeared  that  the  certifi- 
cate of  incorporation  specified  the  home 
office  of  the  corporation  to  be  in  Detroit, 
Mich.,  while  all  its  ansets,  its  plant  and 
business  were  located  in  Durham,  N.  C.  The 
court  said :  "  It  would  be  an  anomalous 
construction  of  the  law,  and  defeat  one  of 
the  purposes  of  the  bankruptcy  act,  to  hold 
that  bv  the  mere  assertion  in  the  articles 


of  association  a  corporation  can  fix  its  prin* 
cipal  office  in  one  State  or  district  when  in 
fact  all  its  property  is  located  and  ite. 
business  transacted  in  a  distant  district,, 
and  thus  escape  the  jurisdiction  of.  th» 
courts  in  both  districts.'* 

See  alto  TUiinf  V;  La  Plume  •ConH^naed 
Milk  Co.  (t).  fcVPA),  15  Am,  B.  IL  413, 
141  Fed.  444;. Milwaukee  Steamship  Co.  ▼. 
City  of  Milwaukee,  83  Wis.  590,  53  N.  W. 
839,  18  L.  R.  A.  353;  Matter  of  Perry  Al- 
drich  Co.  (D.  C,  Mass.),  21  Am.  B.  R.  244^ 
165  Fed.  249 ;  In  re  Elmira  Steel  Co.  (D.  C.^ 
N.  Y.),  5  Am.  B.  R.  485,  109  Fed.  456;. 
Matter  of  Beirmeister  Bros.  Co.  (D.  C,  N. 
Y.),  31  Am.  B.  R.  474,  holding  that  the 
bankruptcy  court  in  the  district  where  a. 
corporation  for  the  last  six  months  has  had 
its  factory,  and  executive  office,  where  it» 
books  have  been  kept  and  principal  banking^ 
done  and  payments  made,  has  jurisdiction 
of  a  voluntary  proceeding  notwithstanding^ 
the  creditors  have  the  day  before  filed  a. 
petition  in  another  district  in  which  the 
principal  place  of  business  named  in  the 
articles  of  incorporation  is  located. 

75.  In  re  Magid-Hope  Silk  Manufacturing- 
Co.  (D.  C,  Mass.),  6  Am.  B.  R,  610,  110 
Fed.  352. 

Where  a  West  Virginia  coal  company, 
though  its  charter  stated  that  its  principal 
place  of  business  was  in  that  State,  as  were 
its  mines  and  real  estate,  had  from  the 
time  of  its  incorporation  and  for  six 
months  prior  to  the  commencement  of  bank- 
ruptcy  proceedings   maintained   its  exeou* 
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<x>rporatiotii  are  managed  it  may  determine  the  jurisdictioxL  of  the  court,  al- 
though factories,  mills  or  mines  in  another  district  Are  operated  therefrom.^ ! 
The  question  is  one  of  fact  to  be  determined  in  each  particular  case  on  th^ , 
character  of  the  corporation,  its  purposes,  and  the  kind  of  business  it  is  en- 1 
gaged  in.'**    Business  transacted  in  a  district  by  a  receiver  of  a  corporation 
appointed  to  collect  assets  and  turn  them  into  money,  is  not  "  business  "  as  | 
meant  by  the  phrase  '^  principal  place  of  business.""     The  failure  of  a| 
foreign  co-rporation  to  secure  a  certificate  permitting  it  to  do  business  iti  2l{ 
State  doc'*  not  aflFect  the  jurisdiction  of  a  court  of  bankruptcy,  nor  alter  the 
fact  that  the  principal  place  of  business  of  the  corporation  is  where  ite  prin-  ^ 
cipal  bui-  mess  is  done."    Where  there  is  doubt  as  to  which  of  two  States  is  the 
location  of  the  principal  place  of  business  of  a  corporation,  it  should  be  de^  ^ 
cided  in  favor  of  the  State  in  which  it  was  incorporated.'**    Where  there  are 


live  olfice  and  principal  palre  of  buainess 
in  Philadelphia,  the  bankruptcy  court  of  the 
Kastem  District  of  Pennsylvania  having 
first  acquired  jurisdiction  should  retain  the 
same  as  a^painst  the  bankruptcy  court  in 
West  Virginia,  it  not  appearing  that  thp 
greater  convenience  of  parties  would  1)6 
promoted  by  a  transfer.  In  re  Pennsyl- 
vania Cons.  Coal  Co.  (D.  C,  Pa.),  20  Am. 
B.  R.  873,  163  Fed.  579. 

Mining  corporation  not  yet  engaged  in 
business — ^The  charter  of  a  corporation  or- 
ganized for  the  purpose  of  mining  provided 
that  its  principal  place  of  business  should 
be  at  Phoenix,  Arizona.  The  corporation 
had  never  done  any  mining,  but  its  activ- 
ities were  principally  connected  with  the 
sale  of  its  stock  and  the  payment  of  its 
running  expenses,  and  the  only  place  in 
which  business  had  been  conducted  was  an 
office  in  New  York  City,  the  rent  of  which 
waa  being  paid  by  its  president  at  the  time 
the  board  of  directors  met  there  and  author- 
ized him  to  file  a  voluntary  petition.  The 
books  were  all  kept  there^  all  meetings  of 
the  board  were  held  there  and  all  moneys 
of  the  eompany  were  disbursed  from  there, 
BO  meetingB  having  ever  been  held  at  Phoe- 
nix, ezoept  the  technical  «bm  required  by 


the  law  of  Arizona.  Held,  that  the  principal 
place  of  business,  if  any,  was  in  New  York 
City,  so  that  the  District  Court  for  the 
Southern  District  of  New  York  had  juris- 
diction to  adjudicate  it  a  bankrupt  in  vol- 
untary proceedings.  In  re  Guanaoevi  Tun- 
nel Co.  (C.  C.  A.,  2d  Cir.)»  29  Am.  B.  R. 
230. 

76.  In  re  Matthews  Consolidated  Slate  Co. 
(a  C.  A.,  1st  Cir.),  16  Am.  B.  B.  407,  144 
Fed.  737,  affg.  16  Am.  B.  R.  350,  144  Fed. 
724,  in  which  case  it  was  held  that  where 
a  corporation  owning  a  quarry  in  one  State 
but  whose  business  was  transacted  and  con- 
trolled from  an  office  in  another  State,  the 
principal  place  of  business  was  in  the  latter 
State.  See  also  In  re  Marine  Machine  and 
Conveyor  Co.  (D.  C,  N.  Y.),  1  Am.  B.  R. 
421,  91  Fed.  630. 

76a.  In  re  Tygarts  River  Coal  Co.  (D.  0., 
W.  Va.),  30  Am.  B.  R.  183. 

77.  Matter  of  Perry  Aldrich  Co.  (D.  d, 
Mass.),  21  Am.  B.  R.  244,  165  Fed.  249. 

78.  In  re  Duplex  Radiator  Co.  (D.  G.» 
N.  Y.),  15  Am.  B.  R.  324,  142  Fed.  906; 
Matter  of  Perry  Aldrich  Co.  (D.  C.,  Mass.), 
21  Am.  B.  R.  244,  165  Fed.  249. 

78iL  In  xe  Tennessee  Oonetmetlon  06.  (D. 
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two  alleged  bankrupt  corporations,  whose  business  transactions  are  so  inter* 
mingled  as  to  be  impossible  of  separation,  requiring  administration  under  ono 
jurisdiction,  the  proceedings  may  be  conducted  in  the  court  first  acquiring 
jurisdiction  regardless  of  the  location  of  the  principal  place  of  business  of 
one  of  such  corporations.™ 


e.  Preceding  six  months. —  The  alleged  bankrupt  must  have  resided,  had 
his  domicile,  or  tran,sacted  business  within  the  district  for  six  mouths  or  the 
greater  portion  thereof  preceding  the  application.  This  does  not  mean  the 
fuJl  period  of  six  months  prior  to  the  filing  of  the  petition;^  a  re?^idcnce, 
domicile  or  transaction  of  business  for  more  than  thrc^*  mouths,  whether  at 
tlie  beginning  or  end  of  the  period  of  six  months,  will  be  sufticient.^^  The 
apparent  intent  of  the  section  is  that  no  adjudicatitai  may  he  had  where 
three  months  have  not  elapscMl  since  the  alleged  bankrupt'  acquired  a  domicile, 
residence  or  place  of  business  within  the  district.^-     It  has  been  held  that 


C,  N.  Y.).  31  Am.  B.  R.  67,  in  wliiHi  ease 
it  was  lield  that  where  a  corporation,  in- 
corporated in  Missouri  and  required  by  stat- 
ute to  keep  a  general  office  in  that  State, 
has  not  been  in  active  business  duriii*^  the 
past  six  months,  and  its  principal  business 
in  this  State  during  sudi  period  has  been 
to  try  to  work  out  a  reorganisation  so  that 
its  assets  in  the  hands  of  a  receiver  in  Mis- 
souri may  be  made  valuable,  a  bankniptcy 
court  in  New  Vork  will  not  assume  jurisdic- 
tion. 

78.  In  re  Southwestern  Bridge  &  Iron  Co. 
(D.  C,  Kan.),  13  Am.  B.  R.  304,  133  Fed. 
568;  In  re  Alaska- American  Fish  Co.  (D.  C. 
Wash.),  20  Am.  B.  R.  712,  162  Fed.  498, 
citing  Collier  on  Bankruptcy  (6th  Ed.),  p. 
17. 

80.  In  re  Ray  (Ref.,  Wash.),  2  Am.  B.  R. 


i:>8.     Contra,   In   re   Stokes    (Ref..  Wash.), 
1  Am.  B.  R.'  3.'). 

81.  In  re  IMotke  (C.  C.  A.,  7th  Cir.),  5 
Am.  B.  R.  171.  104  FimI.  964.  44  C.  (\  A.  2S2; 
In  re  R.  H.  Williams  (I).  ('.,  Ark.),  9  Am. 
B.  R.  736.  V:s  Fed.  3S;  Matter  uf  Harris 
(Kef.,  X.  .1.1,  11  Am  B.  R.  649;  In  re 
Berner   (Ref.,  Oliio),  3  Am.  B.  R.  325. 

The  act  of  1867  contained  the  words  **  for 
the  .six  months  next  preceding  or  for  the 
longest  period  during  such  six  months.** 
which  were  construed  as  giving  the  court 
jurisdiction  to  adjudge  one  bankrupt  if  he 
had  resided  only  one  dav  in  the  district, 
provided  he  had  not  resided  a  longer  period 
in  any  other  district.  See  In  re  Foster,  3 
N.  Bank.  Rep.  236;  In  re  Goodfeliow,  3  N. 
Bank.  Rep.  452. 

82.  In  re  Tully  (D.  C,  N.  Y.),  19  Am. 
B.  R.  604,  156  Fed.  634. 
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where  a  voluntary  petition  was  filed  prior  to  the  'expiration  of  snch  period, 
the  adjudication  should  be  set  aside,  but  that  upon  proper  application  being 
made  after  the  expiration  of  such  period  a  new  order  of  adjudication  would  be 
entered.®* 

f.  Alien  bankmpti. —  An  alien  may  be  adjudged  bankrupt,  provided  he 
has  property  within  the  United  States,  or,  if  he  has  been  adjudged  bankrupt 
in  the  -bankruptcy  courts  of  another  country  and  does  not  reside  but  has 
property  within  the  United  States.®* 

g.  BemoYal  from  one  district  to  another. —  The  removal  of  a  person^  from 
one  district  to  another  for  the  purpose  of  pretending  to  acquire  a  residence 
so  that  a  petition  in  bankruptcy  might  be  filed  by  him  in  a  district  in  which 
he  did  not  reside,  with  the  intention  of  leaving  the  place  as  soon  as  his  dis^ 
charge  was  granted,  does  not  make  him  a  resident  of  the  district,  and  such 
facts  being  disclosed  upon,  his  examination,  his  creditors  may  have  the  pro* 
ceeding^  dismissed  for  want  of  jurisdiction,  the  adjudication  in  bankruptcy 
not  being  conclusive  upon  them.®' 

1l  Effect  of  adjudication,  in  rem. —  An  adjudication  acts  both  in  personam 
and  in  rem.  The  property  of  the  bankrupt  at  once  vests  in  the  trustees 
subsequently  to  be  appointed,  remaining  meanwhile  in  cwtodia  le^is*  In  thta 
the  law  is  defective,  and  the  resultant  difficulties  and  danger^  are  not  fully 
met  by  §  2(3)  authorizing  the  appointment  of  receivers-  In  the  absence  of 
an  official  with  powers  and  functions  similar  to  those  of  the  official  receiver 
in  England,®^  the  custody  of  the  court  in  the  interregnum  between  the  filing 
of  the  petition  and  the  appointment  and  qualification  of  the  trustee  is  often 
more  theoretical  than  actual.  The  practice  has  grown  up  in  some  districts 
of  appointing  receivers  in  all  cases;  this  rests  on  doubtful  authority,  because 
not  always  '*  absolutely  necessary  for  the  preservation  of  estates,"  is  expisn- 
sive  and  sometimes  proves  an  interference  with  the  right  given  the  creditors 
to  choose  their  trustee.  In  other  districts,  the  attorney  in  charge  is  held 
responsible  for  the  property.  In  still  others,  the  property  is  in  effect  put 
under  the  seal  of  the  court  by  being  locked  up  and  the  keys  delivered  to  the 
referee.  While  the  rules  of  tlie  western  district  of  Michigan  establish  the 
strange  practice  of  making  the  referee  to  whom  the  case  has  been  referred 


83.  Objection  as  to  residence  by  creditors. 
—  In  re  Tully  (D.  C,  N.  Y.),  19  Am. 
B.  R.  604,  156  Fed.  634,  in  which  the  court 
said:  "But  it  would  be  a  hardship  which 
certainly  no  court  would  allow,  unless  it  is 
without  jurisdiction  to  prevent,  for  a  cred- 
itor, as  in  the  case  at  bar,  to  conceal  from 
the  court  the  defect  in  the  allegation  as  to 
residence,  to  stand  by  and  allow  proceed- 
ings to  go  on  before  the  referee,  and  then 
when  the  estate  has  been  administered,  and 
the  matter  progressed  to  the  point  where 
the  bankrupt  applied  for  a  discharge,  suc- 


cessfuUy  nullify  the  proeeedings  to  M^cb 
he  has  been  a  party,  and  cause  the  bank* 
rupt  the  expense  of  an  additional  prpoeed- 
ing,  where  no  end  would  apparently  be  ac- 
complished except  harassing  the  bankrupt.'^ 

S^  See  discussion  under  section  4  of  thU 
work,  post. 

86.  In  re  Oarneau  (C.  C.  A.,  7tfa  Cfr.), 
11  Am.  B.  R.  679,  127  Fed.  677.  See  al80 
In  re  Oldstein  (D.  C,  Or.),  25  Am.  R  R. 
138,  182  Fed.  409. 

B6.  Eng.  Bankruptcy  Act  of  1S83,  ||  66* 
71. 
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>tnd  who  ia,  therefore,  "the  court "  as  well,  eo  nomine  the  receiver  in  every 
yolutitmry  case,^ 

m.  CLAIMS. 

Subdivision  2  of  the  section  authorizes  a  court  of  bankruptcy  to  allow, 
ilisallow,  and  reconsider  the  allowance  or  disallowance  of  claims.  This 
jurisdictibn  will  be  fully  discussed  hereafter.* 

IV.  RSCEIVSRS;  APPOINTMENT  AND  POWESS. 

a.  la  general. —  A  court  of  bankruptcy  may,  under  subdivision  3  of  this 
section,  appoint  receivers  of  the  property  of  the  alleged  bankrupt  when 
absolutely  necessary  for  the  preservation  of  the  bankrupt  estate,  "  after  the 
filing  of  the  petition  and  until  it  is  dismissed  or  the  trustee  is  qualified.*' 
The  court  may  also,  under  subdivision  15,  make  such  orders  and  inter- 
locutory judgments  and  issue  such  process  as  niay  be  necessary  for  the  enforce- 
ment of  the  provisions  of  the  act.  This  is  in  recognition  of  the  equity  powers 
of  the  court  and  authorizes  intervention  by  the  court,  through  a  receivership 
or  otherwise,  to  preserve  the  property  of  the  alleged  bankrupt.  If  appointed 
under  the  former  provision  he  is  the  custodian  of  the  estate,  but  may  be 
elothed  with  such  powers  as  to  the  court  may  seem  necessary,  subject^ 
however,  to  the  title  to  be  acquired  by  the  trustee  upon  his  appointment 
and  qualification.®®  The  necessity  of  providing  for  the  appointment  of  a 
receiver  is  obvious.  A  considerable  time  must  necessarily  elapse  between 
the  filing  of  a  petition  and  the  adjudication  of  bankruptcy  and  selection  and 
qualification  of  a  trustee.  During  this  period  opportunity  may  be  afforded 
for  the  dissipation  or  depreciation  of  the  assets  either  by  the  alleged  bankrupt, 
or  by  third  persons,  with  or  without  his  connivance.*^ 

b.  When  receiver  should  be  appointed. —  The  power  to  appoint  may  be 
exorcisod   in  either  voluntary  or  involuntary   proceedings,  but   should   be 
invoked  with  caution,  and  only  when  absolutely  luvessary  to  prt^H^rve  as^ets.*^ 
And   it   must    afhrmatively    appear   that   the    aj»et«   of   the   alleged    bank- 
rupt  are  likely   to   be   dissipated  or   wasted   pending   the   adjudication.*^ 


87.  As  to  appointment  of  receiver  when 
necessary  for  preservation  of  estate,  see 
next  paragraph  but  one,  et  aeq. 

Sa.  Bankr.  Act,  f  57,  post, 

89.  Compare  In  re  Fixen  (D.  C,  Cal.), 
2  Am.  B.  R.  822,  96  Fed.  748,  and  In  re 
Flor^sken  (D.  C,  Cal.),  5  Am.  B.  R.  802, 
107  Fed.  241,  with  BoonyHlC  Nat.  Bank 
V.  Blakey  (C.  C.  A.,  7th  Cir.),  6  Am.  B.  R. 
13,  107  Fed.  891;  Whittlesey  v.  Becker  & 
Co.    (N.  Y.  App.  Div.),  25  Am.   B.  R.  672. 

90.  In  re  Benedict  (D.  C,  Wis.),  15  Am. 
B.  R.  232,  140  Fed.  55. 

Object  of  receivership. —  The  duty  re- 
quired and  the  power  conferred  clearly  are 
that  the  receiver  or  the  marshal  should 
take  possesion  of  property  that  would  other- 
wise go  to  waste,  and  hold  it  and  preserve 
it,  so  that  it  might  come   to  the   trustee, 


when  selected,  without  needless  injury. 
Boonville  Nat.  Bank  v.  Blakey  (C.  C.  A., 
7th  Cir.),  6  Am.  B.  R.  13,  107  Fed.  891. 

91.  Bryan  v.  Bernheimer,  181  U.  S.  188, 
5  Am.  B.  R.  623;  In  re  Florcken  (D.  C, 
Cal.),  5  Am.  B.  R.  802,  107  Fed.  241;  In 
re  Rosenthal  (D.  C,  N.  J.),  16  Am.  B,  R. 
448,  144  Fed.  548,  holding  that  an  order 
appointing  a  receiver  in  a  voluntary  bank- 
ruptcy will  he  set  aside  where  the  petition 
merely  states  that  the  bankrupt  verily  be- 
lieves that  such  an  appointment  will  be  to 
the  benefit  of  all  persons  in  interest.  See 
also  In  re  Knopf  (D.  C.  S.  Car.),  16  Am. 
B.  R.  432.  144  Fed.  245:  In  re  Moody  (D.  C, 
Iowa),  12  Am.  B.  R.  718,  131  Fed.  o25. 

Vacating  receivership. —  While  the  ques- 
tions presented  by  the  creditors'  petition 
and     the    alleged     bankrupt    corporation's 
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The  court  will  divefolly  teratiiiizQ  arrangenifints  ihade  whereby  attorneys 
for  the  parties  are  to  profit  by  the  receivership ;  if  it  .appears  that  the  appoint^ 
ment  was  aecuxed  by  coxmivaZLCe  of  the  interested  parties- and 'their  attorneys 
and  that  some  2iiotiTe  existed^  as  an  agreed  <Kvi8ion  of  the  fees  or  the  like, 
for  securing  such  appointment,  the  court  should  vacate  the  order.^  The 
necessity  of  showing  that  the  receivership  is  necessary  for  the  preservation 
oi  the  estate  will  not  be  obviated  by  the  consent  of  the  bankrupt.*^  A* 
creditors'  petition  for  a  receiverdiip  will  usually  be  granted  where  it  appeara 
that  otherwise  the  bankrupt's  estate  will  be  left  wholly  unpiroteoted^  especially 
where  there  is  no  fraud  or  collusion  and  the  other  interested  parties  do  not 
object^  Coincident  with  the  filing  of  a  petition  the  court  acquires  control 
of  Ihe  property  of  the  alleged  bankrupt,  and  to  properly  exercise  this  control, 
it  is  thereupon  vested,  under  the  subdivisions  above  refetrred  to,  with  ftdl 
power  to  designate  officers  of  the  oourt,  either  a  receiver  or  marshal,  to 
preserve  such  property,  to  the  end  that  the  interests  of  the  creditors  may  be 
protected."*  The  power  to  appoint  a  receiver,  where  the  court  has  acquired 
jurisdiction  of  the  parties,  is  not  affected  by  tbe  fact  that  the  respondent,  a 
corporation,  was  not  subject  to  adjudication  as  a  bankrupt.^  It  seems 
that  if  a  receiver  is  appointed  in  an  involuntary  case,  before  adjudication^ 


answer  remain  undetermined,  and  there  is 
nothing  to  indicate  that  its  ass^nee  for 
creditors  was  not  an  honest,  capable  and  te* 
sponsible  man,  in  whose  hands  the  property 
of  the  estate  was  entirely  safe,  an  ex  parte 
order  appointing  a  receiver  granted  upon 
the  filing  of  the  petition  in  bankruptcy  wHl 
be  reversed  with  costs  and  the  reoeiTenhip 
▼seated.  Matter  of  Oakland  Lumber  Go* 
(C.  G.  A.,  2d  Gir.),  23  Am.  B.  R.  181,  174 
Fed.  S34.  .  To  the  same  effect  is  the  caoe 
of  In  re  Desroschers  (D.  G.,  N.  Y.)  25  Am. 
B.  R.  703,  183  Fed.  991. 

Preserration  of  estate. — ^In  no  case  should 
a  receiver  in  bankruptcy  be  appointed  ex- 
cept where,  upon  clear  and  convincing  proof, 
the  court  finds  it  absolutely  necessaxy  for 
the  preservation  of  the  estate.  Matter  of 
Oakland  Lumber  Co.  (C.  C.  A.,  2d  Cir.),  23 
Am.  B.  R.  181,  174  Fed.  634.  An  alleged 
bankrupt  cannot,  by  his  consent,  waive  the 
limitation  as  to  the  necessity  of  the  ap- 
pointmoit  of  a  receiver  for  the  preserva- 
tion of  the  estate.  Faulk  &  Go.  v.  .Steiner 
(C.  C.  A.,  5th  Cir.),  21  Am.  B.  R.  623,  165 
Fed.  861.  See  also  In  re  Desrochers  (D.  C., 
N.  Y.),  25  Am.  B.  R.  703,  183  Fed.  991. 

91a.  In  re  Standard  Cordage  Co.  (D.  C., 
N.  Y.),  30  Am.  B.  R.  448. 

92.  Matter  of  Oshwitz  (D.  C,  N.  Y.),  26 
Am.  B.  R.  594,  183  Fed.  590;  In  re  Des- 
rochers (D.  C,  K.  Y.),  25  Am.  B.  R.  703, 
183  Fed.  991. 

93.  Faulk  A  Co.  v.  Steiner  (C.  C.  A.,  5th 


Oir.)>  81  Am*  B.  R.  628,  169  Fed.  861,  in 
which  the  court  said:  ''It  was  pot  in- 
tended, we  think,  that  the  bankrupt,  by  his 
consent,  oould  remove  the  limitation  ol  the 
statute,  and  authorize  the  appointment  of 
a  receiver,  where  it  was  not  necessary  for 
the  preservation  of  the  estate.  Provisions 
of  the  act  for  the  protection  of  the  bank- 
rupt cannot  be  waived  by  hun  if  such  pro- 
visions also  serve  to  protect  the  bankrupt's 
ereditors." 

94.  In  re  Huddleston  (D.  C.,  Ga),  21  Am. 
B.  R.  669,  167  Fed.  428. 

96.  In  re  Kleinhans  (D.  C,  N.  Y.),  7 
Am.  B.  R.  604,  113  Fed.  107. 

The  title  to  the  property  of  the  alleged 
bankrupt  remains  in  him  until  adjudica- 
tion, subject  to  the  control  of  the  court  to 
be  exercised  eithei*  by  a  receiver  or  the 
marshal,  if  otherwise  the  interests  of  the 
creditors  are  not  sufficiently  protected. 
In  re  La  Plume  Milk  Co.  <D.  G.,  Pa.),  1ft 
Am.  B.  R.  729,  145  Fed.  1013. 

Pending  and  prior  to  the  adjudication 
in  bankruptcy  title  to  the  bankrupts'  prop- 
erty still  remains  in  them.  But  the  court 
may  take  into  its  custody  and  control  tliia 
property  pending  an  adjudication.  Whit- 
tleeey  v.  Becker  &,  Co.  (N.  Y.  App.  Div.), 
25  Am.  B.  R.  672,  677. 

96.  In  TQ  Hill  Co.  (C.  C.  A.,  7th  Gir.>» 
30  Am.  B.  R.  73. 
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he  must  give  a  bbnd.^  The  official  status  or  regularity  of  appoiiatmetit  of  a 
receiver  is  not  subject  to  collateral  attack.^ 

c.  Powers  of  receiver.— (1)  In  general. —  The  powers  of  the  receiver  will 
depend  on  the  purpose  for  l^hich  he  is  appointed.  If  appointed  for  the 
preservation  of  the  bankrupt  estate  under  authority  of  §  2  (3),  he  becomes  a 
mere  custodian.  He  may  take  custody  of  whatever  is  plainly  the  property 
of  the  bankrupt,  and  against  which  no  third  party  makes  any  claim  with 
color  of  title.®^*  In  any  event  the  powers  of  the  receiver  are  limited  by  the 
jurisdiction,  directly  or  otherwise,  of  the  court  which  appoints  him.**  He  is" 
a  statutory  receiver  and  possesses  the  powers  conferred  upon  him  by  the 
statute,  or  such  as  may  necessarily  be  implied  from  the  powers  so  conferred.  ^^'^ 

(2)  Sale  of  property  by  reobivkr. — When  appointed  for  the  preserv'^a- 
tion  of  the  estate  the  court  may,  for  cause,  order  a  sale  of  th6  property  in  his 
possession,*^^  if  it  appear  that  the  property  be  of  a  perishable  nature  and  sale 
thereof  is  necessary  in  order  to  preserve  it.^°^    But  it  must^be  remembered 


97.  Bankr.  Act,  f  3-e,  post, 

9«.  Ro8B  V.  Stroh  (C.  C.  A.,  3d  Cir.),  21 
Am.  B.  R.  644,  165  F«d.  62S. 

98-a.  In  re  Michael  is  k  Lindeman  (D,  C, 
N.  Y.)    27  Am.  B.  R.  299. 

99.  In  re  Benedict  (D.  C,  Wis.),  15  Am. 
B.  R.  232,  140  Fed.  55.  It  seemed  well  es- 
tablished that  a  receiver  appointed  in  any 
proceeding,  itrho  relies  upon  his  authority 
as  an  officer  of  the  court,  has  no  authority 
to  do  any  official  act  outside  of  the  juris- 
diction of  the  court  appointing  him.  Great 
Western  Mining  &  Mfg.  Co.  v.  Harris,  19S 
U.  S.  561;  Hale  v.  Allinson,  188  U.  S.  56; 
Booth  V.  Clark,  17  How.  (U.  S.)  327.  A 
receiver  of  a  corporation  appointed  in  a 
court  other  than  a  court  of  bankruptcy,  may 
contest  the  adjudication  of  the  corporation 
as  a  bankrupt.  Matter  of  Hudson  River 
Electric  Power  Co.  (D.  C,  N.  Y.)  23  Am. 
B.  R.  191,  173  Fed.  934,  affd.  25  Am,  B,  R 
504,  183  Fed.  701. 

100.  ''A  statutory  receiver  is  one  ap- 
pointed in  pursuance  of  special  statutory 
provisions.  He  derives  his  power  from  the 
statute,  and  to  it  must  look  for  the  duty 
imposed  on  him.  He  possesses  such  power 
only  as  the  statute  confers,  or  such  as  may 
be  fairly  inferred  from  the  general  scope  of 
the  law  of  his  appointment.  We  are  there- 
fore referred  to  the  Bankrupt  Act  to  as- 
certain the  powers  of  the  bankruptcy  court 
to  appoint  a  receiver  and  the  extent  of  the 
power  which  the  act  confers  upon  him. 

"  *  *  *  It  plainly  was  not  contem- 
plated that  the  receiver  or  the  marshal  so 
designated  should  supersede  the  trustee,  or 
exercise  the  general  powers  conferred  upon 
a  trustee.    There  is  no  such  power  specially 


conferred  or  any  provisions  of  the  act  from 
which  such  power  can  reasonably  be  im- 
plted.  Such  temporary  receivter,  whether 
he  be  a  marshal  or  another^  is.  not  a  trus* 
tee  for  the  creditors,  but  is  a  caretaker  and 
custodian  of  the  visible  property  pending 
adjudication  and  until  a  selection  of  a  trus- 
tee. If  in  any  sen«e  a  trustee,  he  is  trus- 
tee lor  the  bankrupt,  in  whom  is  the  title 
to  the  property  until  it  passes  by  opera- 
tion of  law  as  of  the  date  of  adjudication 
to-  the  trustee  selected  by  the  credftors. 
The  duty  required  and  the  power  conferred 
clearly  are  that  the  receiver  or  marshal 
shall  take  possession  of  property  that  would 
otherwise  go  to  waste,  and  hold  it  and  pre- 
serve it,  so  that  it  might  come  to  the 
trustee,  when  selected,  without  needless  in> 
jury."  Boonville  Nat.  Bitnk  v.  Blakey 
(C.  C.  A,,  7th  Cir.),  6  Am.  B.  R,  13,  107 
Fed.  891. 

101.  In  re  Becker  (D.  C,  Pa.),  3  Am.  B. 
R,  412,  98  Fed.  407. 

102.  Sale  for  preservation.— In  the  case 
of  In  re  Kelly  Dry  Goods  Co.  (D.  C.  Wis.), 
4  Am.  B.  R.  528,  102  Fed.  747,  it  was  held 
that  as  a  general  rule  no  order  of  sale 
should  be  made  until  after  adjudication^ 
unless  th^  property  is  of  such  a  nature  that 
a  sale  is  necessary  to  preserve  its  value. 

Perishable  property. —  In  the  cases  of  In 
re  Garner  &  Co.  (D.  C.  Ala.),  18  Am.  B.  R. 
733,  135  Fed.  914,  and  In  re  Harris  (D.  C.„ 
Ala.),  19  Am.  B.  R.  635,  155  Fed.  216,  the 
court  limited  the  right  to  order  a  sale  of 
perishable  property  to  oases  in  which 
it  was  clear  to  the  court  that  the  property 
was,  in  fact,  perishable  in  part  or  in  its 
entirety,    or    would    greatly    deteriorate    if 


§  2,  (3)0 


Power  oj  Keceivee. 
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that  pending  and  prioir  to  an  ad  judtiiG^Qn  the  pBoger^jift^ol  die  .^mnkrupft  ^111 
belongs  to  him,  «nd  titil^  therolx)  only  yqst^  in  thq  trustee,  after  an  ^djudicatioa 
has  been  obtained.^^.  Th^  import^cie  of  the  question;  a,9  to  whether  a  sale  by 
a  receiver  so.  ap!poiQ|;ed  may  be  ordered  is  lessened^  whjan.it  is  considered 
that  the  court  xuay  direct  a  trustee  when  appointed  to,ratify va  sale  so  made  by 
the  receiver. ^^  General  Order  XVII  provides  for  an  order,  upon  the  petition 
of  a  receiver  directing  him  to  sell  part,  or  the  whole  of  the  bankrupt's  estate^ 
if  the  same  is  perishable,  and  it  appears  that  tl^ere  will  be  loss  if  it  is  not 
sold  immediately,*^ 

(3)  Suits  by  BBOKiv]:iu-r>  The  question  has  also  arisen  as  to  whether  a 
receiver  before  adjudication  may  be  permitted  to  bring  suit  for  the  recovery 
of  the  property  of  the  bAnkrupt  not  in  his  possession.  Tl^  weight  of  author- 
ity IB  against  the  right  of  a  receiver  to  sue  to  recover  such  property.^**  But 
it  has  been  held  in  a  wellisonsidered  case  that  where  property  has  been 
fraudulently  and  illegally  transferred  by  a  bankrupt  within  the  fotir  montha 
period,  the  court  may,  acting  under  authority  ol  §.  2(3),  appoint  a  receivev 
of  such  property^  since  by  the  tetmB  of  the  act*^  such  transfer  was  declared 
null  and  void  and  the  properly  invdyed  to  be  the  property  of  .the  bankrupt.*^ 
In  this  and  similar  cases  it  was  assumed  that  the  court  in  the  exercise  of  its 
equity  jurisdiction  could  protect  the  rights  of  creditors  by  the  appointment 
of  a  receiver, by  injunction  or  any  other  appropriate  remedy. ^^  In  any  event 
a  receiver  may  not  be  authorieed  to  sue  in  a  district  other  than  the  one  in 
which  he  is  appointed/^^  but  an  ancillary  receiver  may  be  appointed  to  aid 
in  protecting  the  assets  in  any  district  pending  the  selection  of  a  trustee.^^ 


held  without  a  sale,  and  only  that  portion 
which  was  of  such  nature  oould  be  ordered 
flold. 

Sales  bj  receivers  in  bankruptcy  are  jus- 
tified only  when  property  is  perishable  or 
IB  rapidly  depreciating  in  value  on  a  falling 
market  or  for  other  reasons.  In  re  Des- 
rochers  (D.  C,  N.  Y.),  25  Am.  B.  R.  703, 
183  Fed.  991;  In  re  Duke  &  Son  (D.  C, 
Oa.),  28  Am.  B.  R.  195. 

103.  Bankr.  Act,  §  70<a,  post;  In  re  Lar 
Plume  Condensed  Milk  Co.  (D.  C,  Pa.),  16 
Am.  B.  R.  729,  731,  145  Fed.  1013. 

104.  As  to  sales  by  trustee,  see  discus- 
flion  under  S  70-b,  sub-title  '*  Sales  by  trus- 
tee.'' 

105.  See  Gen.  Ord.  XVII,  and  cases  cited 
thereunder,  post, 

106.  Boonville  Nat.  Bank  v.  Blakey  (C. 
C.  A.,  7th  Cir.^,  8  Am.  B.  R.  13,  107  Fed. 
891,  in  which  the  court  said:  "The  re- 
ceiver or  marshal  takes  posseseion  of  the 
visible  property  of  the  ;bankrupt  fbr  de- 
livery to  the  trustee^  not  to  pursue  the 
debtors  of  the  estate,  nor  to  enforce  rights 
of  action  vested  in  the  trustee  alone,  nor 
to  involve  the  estate  in   possibly  unneces- 


sary litigation.'*  Guaranty  Title  k  Trust 
Co.  T.  Pearlman  (D.  C,  Pa.),  16  Am.  B.  R. 
461,  144  Fed.  550;  Frost  v.  Latham  &  Co. 
(D.  C,  Ala.)>  25  Am.  B.  R.  313,  181  Fed. 
866.  Contra:  In  re  Fixen  (D.  C,  Cal.),  % 
Am.  B.  R.  822,  96  Fed.  748. 

107.  Bankr.  Act,  }  67-e. 

lOS.  Horner-Gaylord  v.  Miller  k  Bene- 
dict (D.  C,  W.  Va.),  17  Am.  B.  R.  257, 
147  Fed.  295. 

Upon  a  fictitious  sale  of  property  shortly 
prior  to  the  adjudication,  no  title  passes  to 
the  fraudulent  vendee,  and  the  receiver  is 
entitled  to  the  possession  of  the  property. 
In  re  Siegel  (D.  C,  N.  Y.),  21  Am.  B.  & 
154,  164  Fed.  659. 

109.  In  re  Schrom  (D.  C,  Iowa),  3  Aul 
B.  R.  352,  97  Fed.  760. 

109a.  In  re  Nat.  Mercantile  Agency 
(D.  C,  Pa.),  12  Am.  B.  R.  189,  128  Fed. 
039;  Matter  of  Dunseath  (D.  C,  Pa.),  22 
AUL  B.  R.  75,  168  Fed.  973. 

110.  In  re  Benedict  (D.  C,  Wis.),  15 
Am.  B.  R.  232,  140  Fed.  55;  Matter  of  Dun* 
seath  <D.  C,  Pa.),  21  Am.  B.  R.  742,  16S 
Fed.  973. 
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d.  Potsestian  of  property  clainMd  adversely. —  In  the  interim  between  the 
Supreme  Court  decisions  in  Bardes  v.  Bank  ^^^  and  Bryan  v.  Bemheimer/^  it 
was  generally  conceded  that  receivers  had  not  power  to  take  possession  of 
property  claimed  adversely,  even  if  to  act  only  as  custodians.  Since  the 
latter  case,  however,  the  lower  courts  have  been  confirmed  in  theit  earlier 
opinions  that  the  district  court  had  power  to  direct  receivers  or  the  marshals 
to  seize  and  hold  the  property  of  the  bankrupt  wherever  found ;  this  is  some- 
thing very  different  from  a  summary  settlement  of  a  controversy  as  to  the 
title  of  property  so  seized,  which  must  usually  be  by  plenary  suit.^*^  But, 
though  such  jurisdiction  exists,  it  will  rarely  be  exercised.*"  An  injunction, 
either  in  the  proceeding,*"  or  in  an  ancillary  action  in  equity  to  prevent  the 
adverse  claimant  from  disposing  of  the  property,***  will  usually  be  enough. 
Nor  should  courts  of  bankruptcy,  through  their  receivers,  seize  property 
claimed  adveisely  and  already  in  the  custody  of  a  State  court ;  coinity  requires 
that  the  first  court  obtaining  jurisdiction  shall  retain  it  until  ousted  by  its 
consent.**^  Thus,  though  there  is  ample  jurisdiction  to  take  possession  of 
such  property,  the  trustee  should  always  apply  to  the  State  court  in  the  first 
instance.**®  If  a  receiver  of  a  bankrupt  estate  is  in  possession  of  goods  the 
title  to  which  is  in  dispute,  and  which  are  not  included  in  the  bankrupt's 
schedules,  an  action  of  replevin  will  not  lie  to  recover  the  goods  upon  the 
theory  that  the  receiver  was  holding  the  goods,  not  as  an  officer  of  the  court, 
but  as  an  individual.**®  Where  a  receiver,  acting  under  an  erroneous  order, 
takes  property  from  one  claiming  to  be  the  owner,  without  his  consent,  the 
property  should  be  returned  to  him,  without  charge  of  any  kind.*^ 


111.  4  Am.  6.  H.  163,  178  U.  S.  525. 

112.  5  Am.  B.  R.  623,  181  U.  S.  188. 

113.  In  re  Etheridge  Furniture  Co. 
(D.  C,  Ky.),  1  Am.  B.  R.  112,  92  Fed.  329; 
In  re  Young  (C.  C.  A.,  8th  Cir.),  7  Am. 
B.  R.  14,  111  Fed.  158;  In  re  Tune  (D.  C, 
Ala.),  8  Am.  B.  R.  285,  115  Fed.  906. 

114.  Compare  **  Effect  on  Auxiliary 
Remedies"  in  Section  Twenty-three  of  this 
work. 

115.  See  "  Injunctions  other  than  against 
Suits*'  in  this  section,  post. 

116.  As  in  Beach  v.  Macon  Grocery  Co. 
(C.  C.  A.,  5th  Cir.),  8  Am.  B.  R.  751,  116 
Fed.  143. 

117.  For  instance,  see  In  re  Russell 
(C.  C.  A.,  2d  Cir.),  3  Am.  B.  R.  658,  101 
Fed.  248.  But  it  may  be  questioned 
whether  this  doctrine  of  comity  has  not 
been  carried  too  far  in  such  cases,  as  In  re 
Shoemaker  (D.  C,  Va.),  7  Am.  B.  R.  437, 
112  Fed.  648,  and  In  re  Wells  (D.  C,  Mo.), 
8  Am.  B.  R.  75,  114  Fed.  222.  See  com- 
ment on  these  cases  in  the  case  of  In  re 
Donnelly  (D.  C,  Ohio),  26  Am.  B.  R.  304, 


306.  Bee  also  discussion  under  BectioD 
Eleven  of  this  work,  and  "Injunctions 
other  than  against  Suits"  post,  in  this 
section. 

118.  In  re  Lengert  Wagon  Co.  (D.  C.« 
N.  Y.),  6  Am.  B.  R.  535,  110  Fed.  927; 
Mauran  v.  Crown  Carpet  Lining  Co. 
(Sup.  Ct.,  R.  I.),  6  Am.  B.  R.  734;  Car- 
ling  V.  Seymour  Lumber  Co.  (C.  C.  A., 
5th  Cir.),  8  Am.  B.  R.  29,  113  Fed.  483; 
In  re  Watts,  10  Am.  B.  R.  113,  124,  190 
U.  S.  1,  23  Sup.  Ct.  718.  It  has  been  held 
that  the  State  court  which  yields  posses- 
sion may  retain  the  costs  and  expenses  of 
its  oflScer.  Wilson  v.  Parr,  8  Am.  B.  R. 
230.  This  rule  was  convincingly  challenged 
in  In  re  Rogers  (D.  C,  Ga.),  8  Am.  B.  R. 
723,  116  Fed.  435. 

119.  Murphy  v.  John  Hofman  Co.  (U.  8. 
Sup.  Ct.),  211  U.  S.  562,  21  Am.  B.  R.  487, 
affg.  187  N.  Y.  648. 

120.  Beach  v.  Macon  Grocery  Ca  (G.  C» 
A.,  5th  Cir.),  11  Am.  B.  R.  104,  125  Fed. 
513,  60  C.  C.  A.  557.  But  a  receiver  should 
not  be  compelled  to  turn  over  property  to 
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e.  SmiU  against  receivers. —  The  Judicial  Code  providev  in  substance  that 
a  receiver  appointed  in  a  Federal  court  may  be  sued  without  leave  of  the 
court ''  in  respect  to  any  act  or  transaction  of  his  in  carrying  on  the  business 
connected  with  "  the  property  in  his  charge/^^  It  has  been  held  that  this 
provision  applies  to  receivers  appointed  in  bankruptcy  proceedii^  as  well 
as  other  Federal  receivers.*^  But  a  receiver  may  not  defend,  compromise 
or  adjust  claims  against  the  estate  of  the  bankrupt. ^^  But  such  receivers 
eannot  be  sued  without  leave  unless  they  are  carrying  on  liie  business  of  the 
bankrupt  estate«^^  An  action  in  a  State  court  against  a  receiver  upon  an 
agreement  which  pertains  to  the  preservation  of  the  estate,  or  business  con- 
nected therewith,  may  not  be  stayed  by  an  order  of  the  bankruptcy  court.^^ 

f.  Practioe.-^  The  practice  on  reoeiweiehLps  is  simple.  Before k.refereuce 
application  should  be  made  to  the  judge ;  after  that  time  to  the  referee.*^ 
Notice  of  the  application  for  the  appointment  of  a  receiver  is  proper;  the 
statute  does  not  expressly  require  it,  but  it  should  be  given  except  in  rare 
cases,  where  it  is  apparent  that  irreparable  loss  or  injury  is  threatened  or 
that  notice  might  defeat  the  very  purpose  of  the  receivership.^  An  appoint- 
ment without  notice  is  not  in  a  constitutional  sense  a  deprivation  of  property 
without  due  process  of  law.^^    The  application  is  fay  petstioxi  or  on  affidavits 


a  claimant  where  there  is  a  question  as  to 
the  interests  of  the  parties  in  such  prop- 
erty.  Matter  of  Mundle  (D.  C,  N.  Y.), 
13  Am.  B.  R.  490. 

121.  Judicial  Code,  §  66. 

182.  In  re  Kanter  k  Kohen  (C.  C.  A.» 
U  Cir.),  9  Am.  B.  R.  372,  121  F)ed.  984; 
In  re  Smith  (D.  C,  N.  Y.),  9  Am.  B.  R. 
603,  121  Fed.  1014;  In  re  Kelly  Dry  Goodii 
Co.  (D.  C,  Wis.),  4  Am.  B.  R.  528,  102 
Fed.  747. 

128.  Rights  and  duties  of  receiTers  im. 
respect  to  cUums  i^taiast  6atate.'«-In  the 
case  of  In  re  Heim  Milk  Product  Ca  (D.  C, 
N.  Y.),  25  Am.  B.  R.  746,  183  Fed.  787,  the 
court  said :  "  Receivers,  prior  to  adjudi- 
cation, are  in  no  condition  to  adjust  claims, 
liquidated  or  unliquidated,  and  have  no 
power.  They  may  not  compromise  claims 
or  admit  or  reject  them.  They  cannot 
properly  defend,  or,  if  they  do,  cannot  act 
intelligently,  as  their  office  is  of  short 
duration,  and  their  province  is  to  care  for 
and  protect  or  preserve  the  property,  not 
defend  suits.  In  short,  the  act  contem- 
plates that  all  claims  against  the  bank- 
rupty  which  are  provable — and  this  a 
provable  claim  —  shall  be  proved  and  pre- 
sented to  the  referee  or  court  with  such 
proof  and  then  be  allowed  or  disallwved 
and  liquidated,  if  unliquidated,  as  directed 
by  the  referee  or  the  court.  Section  63. 
All  pending  suits  against  a  bankrupt  are 
to  be  stayed.     Section    11.     This    section 


clearly  indicates  that  suits  against  a  bank- 
rupt and  the  receivers  are  not  to  be 
authorized  by  the  court  in  any  event  and 
not  against  any. one  pcior  to  the  appoint- 
ment of  *  trustee  who  is  to  represent  thi» 
oreditors^  Bren  then  elftims  'm-  oontroveny 
are  not  to  be  settled  or  liquidated  by  Suit 
in  the  State  courts  unless  the  judge  or 
referee  ao  directs.  This  claim  arises  on  & 
contract  made  by  tibe  alleged  bankrupt,  and 
is  a  claim  against  the  bankrupt,  and  is* 
not  a  claim  against  the  receivers  for  some 
aet  or  omission  of  theirs.*^ 

124.  Matter  of  Kalb  &  Berger  Mfg.  0>. 
(C.  C.  A.,  2d  Cir.y,  81  Am.  B.  R.  393,  165 
Fed.  895. 

125.  Idem;  In  re  Roberta  (C.  C.  A.,  8d 
Cir.),  22  Am.  B.  R.  908,  169  Fed.  1028. 

126.  Gen.  Ord.  XII.  As  to  the  effect 
that  after  the  order  referring  a  case  to  a 
referee,  the  proceedingB,  except  such  as  are 
required  by  the  act  oi*  by  the  general  orders 
to  be  had  before  the  judge,  shall  be  had  be- 
fore the  referee,  see  In  re  Florcken  (D.  C, 
Cal. ) ,  5  Am.  B.  R.  802,  107  Fed.  241. 

127.  Latimer  v.  McNeal  (C.  C.  A.,  3d 
Cir.),  16  Am.  B.  R;  43,  142  F^d.  451,  affg. 
In  re  Francis  (D.  C,  Pa.),  14  Am.  B.  R. 
676,  136  Fed.  012;  In  re  Abrahamson  k 
Br^stein  (Ref.,  N.  Y.>,  1  Am.  B.  R.  44  r 
Faulk  &  Co.  v.  Steiner  (C.  C.  A.,  5th  Cir.), 
21  Am.  B.  R.  623,  165  Fed.  861. 

128.  Due  process  of  law.*-*  In  the  case  of 
Latimer  v.  McNeal   (C.  C.  A.,  3d  Cir.),  16 
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of  parties  in  interest,  showing  the  requisite  facts.  A  petition  which  falla 
to  allege  or  is  not  accompanied  by  affidavits  showing  that  the  appointment 
13  absolutely  necessary  for  the  preservation  of  the  estate  is  insufficient.^^ 
The  law  does  not  authorize  an  application  by  the  attorney  of  the  creditors. 
The  analogy  of  the  statute  suggests  tliat  it  be  accompanied  with  a  consent, 
sidled  by  a  goodly  numbei^of  creditors,  and  a  request  that  a  named  person 
be  appointed;  or,  if  not  so  accompanied,  the  appointment  may  be  withheld' 
UDtil  the  wishes  of  creditors  can  be  ascertained.  The  order  of  appointment 
should  fix  the  amount  of  the  receiver's  bond,  and  distinctly  specify  his  powers 
and  duties.  Should  he  find  the  order  insufficient,  he  may,  of  course,  apply 
for  modifications,  fixing  or  increasing  his  powers.  He  should  be  ready  at 
the  first  meeting  of  creditors  with  a  report  and  account,  which  should  then 
be  audited  and  his  allowance  fixed;  whereupon  he  should  turn  over  the 
property  to  the  trustee.  This  procedure  rests  on  custom  and  the  analogy  of 
the  administrative  features  of  the  statute,  rather  than  on  the  law  or  the 
rules  of  the  courts. ^^  Whether  a  receiver  should  be  appointed  is  a  judicial 
question  to  be  determined  by  the  court ;  its  determination  may  not  be  revised 
by  mandamus.  ^^ 

g.  Compensation  of  reociver.— The  compensation  of  receivers  was  not 
limited  by  the  original  statute,  but  rested  in  the  sound  discretion  of  the 
court "^    Clause  6  of  section  2,  and  section  48  of  the  bankrutpcy  act  have 


Am,  B.  R.  43,  45,  142  Fed.  461,  the  court 
«aid:  "Now,  as  respects  the  matter  of 
notice,  it  wiU  be  observed  that  the  Bank- 
rupt Act  does  not  expressly  require  notice 
to  be  given  the  bankrupt  before  the  ap- 
pointment of  a  receiver,  under  the  pro- 
vision quoted.  Such  appointment,  more- 
over, does  not  deprive  the  bankrupt  of  his 
property  without  due  process  of  law,  for 
the  appointment  is  essentially  for  the 
t^nporary  custody  of  his  property  with  a 
view  to  its  preservation.  Furthermore 
there  occur  well-recognized  instances  of 
such  urgency  as  to  dispense  with  notice; 
as  where  irreparable  loss  or  injury  is  im- 
pending, or  where  notice  might  defeat  the 
very  purpose  of  the  receivership.  We  are, 
indeed,  of  the  opinion  that  except  in  rare 
cases  a  receiver  ought  never  to  be  ap- 
pointed without  notice  to  the  alleged  bank- 
rupt." 

Ancillary  appointment-^  A  bankruptcy 
court  in  the  district  other  than  that  in 
which  the  bankruptcy  proceedings  arc 
pending  has  no  jurisdiction  to  appoint  a 
receiver  of  the  property  of  the  alleged 
bankrupt,  except  upon  motion  in  open  court 
upon  such  notice  to  the  persons  in  the 
actual  possession  of  property  so  located 
and  to  those  otherwise  interested,  as  will 
in  the  circumstances  constitute  due  proc- 


ess of  law,  as  required  by  the  constitution 
of  the  United  States.  Koss-Meehan  Foun- 
dry Co.  v.  Southern  Car  A  Foundry  Co. 
(D.  C,  Tenn.),  10  Am.  B.  R.  624,  134  Fed. 
403. 

189.  Faulk  &  Co.  v.  Steiner  (C.  C.  A., 
5th  Cir.),  21  Am.  B.  K.  623,  163  Fed.  861; 
Matter  of  Oakland  Lumber  Co.  (C.  C.  A., 
2d  Cir.),  23  Am.  B.  R.  181,  1T4  Fed.  634, 
In  re  New  Chattanooga  Hardware  Co.  (D. 
C.  Tenn.),  27  Am.  B.  R.  77.  See  also  cases 
cited  in  note  91,  ante, 

180.  Where  a  marshal  is  required  to 
seise  and  take  possession  of  the  property 
of  the  alleged  bankrupt  the  special  war> 
rant  to  him  should  be  in  the  form  pre* 
scribed  in  official  .forms  in  bankruptcy  num- 
ber 8;  the  bond  of  the  marshal  is  pre- 
scribed by  form  number  10.  These  forms 
do  not  apply  to  receivers.  In  supplement- 
ary forms  numbers  101-104  are  found  pe- 
tition and  orders  for  the  appointment  of 
receivers  before  and  after  adjudication. 
These  will  be  found  useful  in  practice  in 
receiverships. 

131.  Edinburg  Coal  Co.  v.  Humphreys 
(C.  C,  A.,  7th  Cir.),  13  Am.  B.  R.  593,  194 
Fed.  839. 

1S2.  In  re  Adams  Sartorial  (D.  C,  Col.). 
4  Am.  B.  R,  107,  101  Fed.  215:  In  re  Kellv 
Dry  Goods  Co.    (D.  C,  Wis.),  4  Am.  B.  R. 
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been  amended  bv  the  amendatory  act  of  1910  so  tbafc  the  discxetion  of  th^ 
court  in  allowing  additional  compensation  is  limited  by  fixing  the  m^^fimimi 
(•oinnns^ion^  to  be  allowe<l  receivers  (1)  for  services  rendered  by 
them  when  appointed  under  §  2  (3)  to  take  charge  of  and  preserve  the  prop- 
erty of  tjie  alleged  bankrupt,  and  (2)  for  services  rendered  by  them  in  con- 
ducting the  buj^iiiess  of  the  bankrupt.^^  Some  of  the  eases  variotisly  cfmr 
struing  the  act  of  1^3  amending  ^  2  (5)  are  cited  in  the  foot^notei^'*  Theee 
cases  are  not  controlling  under  the  law  as  amended  by  the  amendatory  act  of 
1010.  The  words  added  to  snbd.  5  by  the  act  of  11)03,  **  but  not  at  a  greater 
^ate  than  in  this  act  allowe<l  tr\istee«  for  ^milar  services,"  were  omitted  by  tbe  \ 
amendment  of  1910;  thev  were  held  to  be  a  limitation  on  the  discretion  o£ 
the  court  so  far  as  they  related  to  compensation  allowc<l  foi*  continuing  » 
going  businoBS.  In  such  caaes  receivers  are  not  entitled  to  grc^ater  allowances 
than  the  percentages  fixed  by  §-48-a  on  moneys  disbursed. by^  trusteee/^  but 
where'receivers  have  carried  on  the  business  of  the  bankrupt  with  skill  and 
succe^s^  they  may  be  allowed  the  maximum  compensation  allowed  to  trustees 
under  that  st^ction.^**  Where  a  receiver  has  been  negligent  in  the  performance 
of  his  duties,  the  court  may,  in  a  proper  case,  deny  him  any  commissions,^ 
Petitioning  creditors  in  case  of  a  receiver  in  involuntary  proceedings  may  be 


538,  102  Fed.  747:  In  re  Scott  (D.  C,  N. 
Car.).  3  Am.  B.  R.  625,  96  Fed.  607:  In 
n  Cambridge  Lumber  Co.  (D.  C,  Mass.), 
14  Am.  B.  R.  168,  136  Fed.  983:  Dimlap 
H^dware  Co.  v.  Huddleaton  (C.  C.  A,,  5th 
Cir.).  21  Am.  B.  R.  731,  167  Fed.  433. 

133.  See  §^§  1  and  9  of  Amendatory  Aot 
of  1910.  amending  M  3  (5)  and  48  of  the 
Bankr.  Act  of  1898. 

Compensation  where  receivers  are 
chan^d  by  adjndicatien  in  another  dis- 
trict.—AVhere.  by  OTd<^r  of  the  court  in  the 
Southern  District  of  New  York,  the  b«8t- 
new  of  an  ^alleged  bankrupt  was  continued 
by  the  receiver  and,  pending  the  adjudica- 
tion, the  debtor  was  adjudicated  a  bank- 
nipt  in  the  Eaatem  District  of  New  York 
and  receivers  appointed,  and  the  adjudica- 
tion previously  made  in  the  Southern  Dis- 
trict was  vacated,  by  an  order  directing 
that  all  property  held  by  the  Southern  Dis- 
trict receivers  be  turned  over  to  the  "Rastem 
District  receivers,  the  court  in  the  Southern 
District  has  jurisdiction  to  determine  what 
is  a  proper  compen-nation  for  its  receivers, 
who  actually  continued  the  business  for  five 
davfl.  Matter  of  Isaacson  (C.  C.  A.,  2d 
Cif.).  33  Am.  B.  R.  98,  174  Fed.  406. 

134.  Effect  of  Amendment  of  190S. — ^In 
re  Kirkpatrick  (C.  C.  A.,  6th  Cir.) ,  17  Am. 

B.  R.  594.  148  Fed.  811,  in  which  case  the 
court  held  that  the  amendment  to  §  2  (5) 
had  reference  to  services  rendered  by  a  re- 
reiver,  marshal  or  trustee,  in  condiicting 
the  business  of  the  bankrupt  and  not  to 
Bcrvices  required  of  receivers  and  marshals 
hv  §  2  (3) ;  In  re  Martin  Borgeson  Co.  (D. 

C,  X.  Y.),  18  Am.  B.  R.  178,  151  Fed.  780. 
In  the  case  of  In  re  Cambridge  Lumber  Co., 
14  Am.  B.  R.  581.  127  Fed.  772.  it  seems 
to  have  been  inferred  that  the  amendment 
limited  the  cxoicise  of  the  court's  dincretion 


in  fixing  the  compensation  to  that  allowed 
to  trustees.  In  the  case  of  In  re  SuUy 
(D  C.  N.  Y.),  13  Am.  B.  R.  22,  133  Fed. 
997,  which  arose  subsequent  to  the  amend- 
ment of  1903,  a  compensation  much  larger 
than  that  allowed  to  trustees  was  awarded 
to  receivers  who  had  rendered  valuable  ser- 
vices by  collecting  a  large  sum  for  the  es- 
tate, which  the  judge  thought  was  due  to 
the  experience  and  skill  of  the  receivers. 
See  In  re  Falkenberg  (D.  C;  New  Mex.), 
30  Am.  B.  R.  718. 

A  receiver  who  is  in  possession  of  the 
bankrupt's  property  for  not  more  than  six 
days,  during  which  he  did  not  open  the 
store  more  than  three  times  for  only  a 
short  period,  when  the  property  was  sold 
through  no  effort  of  his,  is  not  entitled  to 
additional  compensation.  Matter  of  Qreis- 
heimer  (D.  C,  Cal.),  31  Am.  B.  R.  567. 

135.  For  the  compensation  of  court  re* 
cevers  who  have  surrendered  to  receivers 
in  bankruptcy,  see  Mauran  v.  Crown  Carpet 
Lining  Co.  (Sup.  Ct.,  R.  I.),  6  Am.  B.  R. 
734;  In  re  Allison  Lumber  Co.  (D.  C,  Qa.), 
14  Am.  B.  R.  78. 

136.  In  re  Richards  (D.  C,  Mass.),  11 
Am.  B.  R.  581,  127  Fed.  772;  In  re  Sully 
(D.  a,  N.  Y.),  13  Am.  B.  R.  2a,  133  Fed. 
997. 

When  receiTer  not  "mere  cnstodian." — 
A  receiver  who  takes  charge  of  a  stock  of 
goods  and  later  sells  them  for  more  than 
their  appraised  value  is  more  than  a  ''  mere 
nistodian,"  and  is  entitled  to  compensation 
within  the  limits  fixed  by  the  general  pro- 
visions of  section  48d,  that  is,  not  exceeding 
six  per  cent,  of  the  first  five  hundred  dollars, 
etc.  Matter  of  Ginsburg  (D.  C,  Tenn.),  31 
Am.  B.  R.  240. 

187.  In  re  Rchoenfeld  (C.  C.  A.,  3d  Cir.), 
2.5  Am.  B.  R.  7-1 S,  183  Fed.  210. 


44 


COUBTS  OF  BaNKBUPTCY  AND  THfilK  JuBISOICTION.     .[§    2,    (5)< 


charged  with  the  compensation  of  the  receiyer,  and  the  costs  and  expenses 
of  the  receivership.^^*  A  receiver  may  be  allowed  compensation  and  the 
expenses  of  the  receivership  out  of  the  assets,  though  the  court,  on  dismissal 
of  thp  proceedings,  may  ultimately  charge  such  expenses  in  whole  or  in  part 
against  the  petitioning  creditors. ^^  As  a  general  rule  where  the  estate  is 
benefited  by  the  receivership,  and  an  adjudication  is  had,  the  compensation 
and  expenses  of  the  receiver  should  be  paid  from  the  fund.^*** 


v.  CONTUnXANCE  OF  A  GOING  BUSINESS. 

a.  In  general. —  Section  2(5)  permits  the  court  to  authorize  the  buainess 
of  a  bankrupt  to  be  conducted  for  a  limited  period  by  a  receiver  or  marshal, 
or  by  the  trustee  when  appointed.  This  is  a  power  inherently  belonging  to 
the  court  independent  of  the  statute.  The  chief  function  of  a  bankruptcy 
law  is  to  distribute  an  insolvent's  assets  pro  rata;  this  implies  the  power  to 
marshal  those  assets.  In  ordinary  cases,  a  court  of  bankruptcy  will  go  no 
further.  Yet  occasion  will  often  arise  where  a  going  business  may  be  pre- 
served and  advantageously  sold  by  keeping  it  alive  under  the  management 
of  the  trustee.  By  this  subdivision,  courts  of  bankruptcy  are  vested  with 
ample  power  to  that  end.  A  referee  should  not  exercise  the  power  on  the 
initiative  of  the  trustee  to  carry  into  effect  the  unexecuted  contracts  of  the 
bankrupt ;  nor  should  it  be  exercised  for  the  benefit  of  general  creditors  at 
the  expense  of  secured  creditors  who  do  not  consent  thereto."^    A  seen  rod 


r  138.  In  re*.  Lavoc  (C.  G.  A.,  2d  Cir.),  15 
Am.  B.  R.  290,  143  Fed.  960;  Beach  Y. 
Macon  Grocery  Co.  (C.  C.  A.,  6th  Cir.),  8 
Am.  B.  R.  751,  116  Fed.  143. 

189.  In  re  Hill  Co.  (D.  C.  N.  Y.),  20 
Am.  B.  R.  73. 

i>ayment  by  petitioning  creditors. —  In 
the  case  of  Matter  of  Aschenbach  Co.  (C. 
C.  A..  2d  ar.),  25  Am.  B.  R.  502,  183  Fed. 
305,  the  proceedings  were  dismissed  and  the 
court  held  that  where  a  receiver  in  bank- 
ruptcy has  been  appointed  to  conduct  an 
alleged  bankrupt's  business  pending  its  ad- 
judication as  an  involuntary  bankrupt,  and 
the  petition  for  adjudication  is  subsequently 
dismissed  and  the  receivership  vacated,  the 
bankruptcy  court  has  the  discretion  to  as- 
sess the  receiver's  fees  and  other  expoottes 
in  the  first  instance  against  the  petitioning 
creditors  instead  of  directing  their  payment 
first  out  of  the  property  in  his  hands.  But 
in  the  case  of  In  re  Metals  Extraction  & 
Refining  Co.  (C.  C.  A.,  7th  Cir.),  27  Am. 
B.  R.  11,  it  was  held  that  the  petitioning 
creditors  should  not  be  charged  with  the 
costs  of  the  receivership  unless  the  proceed- 
ings had  been  instituted  without  reasonable 
cauHe  or  in  bad  faith. 

140.  Payment  of  compensation  out  of 
estate. — In  tlie  case  of  Matter  of  Went- 
worth  Lunch  Co.   (Raf.,  N.  Y.),  25  Am.  B. 


R.  618,  Referea  Dexter  states  the  rules  as 
follows:  "It  is  a  general  rule  of  eauity 
that  the  compensation  and  expenses  of  tho 
receiver  are  payable  out  of  the  fund.  The 
receiver  does  not  act  as  the  agent  for  either 
of  the  parties,  but  as  the  hand  of  the  court. 
Union  Trust  Co.  v.  Ry.  Co.,  117  U.  S.  434; 
Central  Trust  Co.  v.  Wabash,  23  Fed.  863. 

"  He  is  not  appointed  for  the  benefit  of 
either  of  the  parties,  but  of  all  concerned. 
Davis  v.  Gray.  16  Wall.  203,  218.  The  ex- 
penses which  the  court  creates  are  burden* 
necessarily  on  the  property  taken  posses- 
sion of,  irrespective  of  the  question  who 
may  be  the  ultimate  owner  or  who  may 
invoke  the  receivership.  Kueeland  v.  Am. 
I^an  Co.,  126  U.  S.  89.  98-.  Atlantic  Trust 
Co.  V.  Chapman,  208  U.  S.  3u0. 

"  The  only  qualitication  of  these  familiar 
rules  is  that  the  court  must  have  had  juris- 
diction of  the  subject  matter  and  that  the 
appointment  of  the  receiver  involved  no  ir- 
regularity.   Atlantic  Trust  Co.  case,  supr<i." 

141.  In  re  Bourlier  Cornice  &  "Roofing  Co. 
(D.  C,  Ky.),  13  Am.  B.  R,  585.  590,  133 
Fed.  958,  in  which  the  court  said:  **  I  am 
much  inclined  to  think  that  a  referee  should 
never  permit  a  procedure  for  the  carrying 
into  effect  of  the  unexecuted  contracts  of 
a  bankrupt,  to  be  commenced  upon  the  ini- 
tiative of  the  trustee.    Much  abuse  of  tha 
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eroditor^s  security  may  not  be  diim&isbed  by  aay  expenBe  of  od'^^^^^^ti^^  ^ 
operation  of  the  bibainees,  unless  such  creditor  hafl  sought  or  acquiesced  in  the 
order  continuing  such  operation.^**  When  an  order  ia  made  authorizing  tho 
continuance  of  Sie  business  it  may  not  be  attacked  collaterally.^**       ^     ''-'''■ 

b.  Limited  period.—  The  business  may  be  continued  for  a  "  limited  perio^/' 

These  words  are  intended  to  indicate  liat  the  time  should  not  be  protractM, ' 

and  that  the  receiver  or  trustee  should  use  due  diligence  in  bringing  the 

active  business  affairs  of  the  bankrupt  to  a  epeedy  termination.^  ^     '  | 

f , 

c.  Contracting  indebtedness.; — A  receiver  who  is  authorized  to  conduct  a 

business,  for  the  succ^eful  conduct  of  which  it  is  necessary  and  customary 
to  receive  credit  and  borrow  money,  has  the  implied  powei:  to  purchase  on 
credit  and  even  to  borrow  money ;  wherie  the  power  ia  expressly  conferred  by 
the  court  the  limitations  imposed  must  be  observed. ^*^  Where  receivers 
Authorized  to  ccNitinuJe  the  business  of  the  bankrupt  go  beyond  the  extent 
of  their  authority  to  contract  indebtedness,  the  indebtedness  so  contracted  is 
not  a  prior  Hen  upon  the  assets  of  the  bankrupt  It  is  the  duty  of  thoee 
dealing  with  receivers  in  such  cases  to  inquire  as  to  the  extent  of  their 
authority,  and  the  orders  of  the  court  in  respect  to  their  powers  will  be 
r^rded  as  notice  to  all  persons.^ 

d.  Conduct  of  business.— •  The  conducting  of  daily  auction  sales  by  the 
trus^tee  of  the  bankrupt's  goods  in  hid  stores  may  be  considered  in  effect  as 
the  continuance  of  business  by  the  trustee  for  the  purpose  of  allowing 
additional  compensation.^*'  A  receiver  should  not  be  surcharged  for  losses 
or  sales  during  the  continuance  of  the  business,^*  except,  possibly,  where  by 
improper  methods  of  conducting  the  business,  losses  have  accrued."'    Where 


power  might  be  avoided  'knd  temptfttion  for 
tbe  tmstee  removed  by  putting  that  burden 
on  tfae  creditors^  Such  authorization  should 
generally  be  made  upon  the  application  of 
some  or  aU  of  the  general  creditors/' 

142.  In  re  Clark  Coal  &  Coke  Co.  (D.  C, 
Pa.),  22  Am.  B.  R.  84a,  173  Fed,  652. 

148.  Matter  of  Isaacson  (C.  C.  A.,  3d 
dr.),  23  Am.  B.  R.  98,  174  Fed.  406. 

144.  In  re  Liak  (D.  a,  K.  Y.),  21  Am. 
B.  R.  674,  167  Fed.  411. 

141^.  In  re  Burldialter  &  Co.  (D.  C,  Ala.), 
25  Am.  B.  R.  378,  182  Fed.  353;  In  re  Re- 
stein  (D.  C,  Pa.),  20  Am.  B.  R.  832,  162 
Fed.  986. 

14tt.  In  re  Erie  Lumber  Co.  (D.  C,  Ga.), 
17  AuL  B.  R-  689,  707,  150  Fed.  817. 

XTnauthorized  loans. —  In  the  case  of  In 
re  Burkhalter  &  Co.  <D.  C,  Ala.),  25  Am. 
B.  R.  378,  182  Fed.  353,  the  court  held  that 
where  a  bank,  without  authority  of  court, 
imdertook  to  charge  against  funds  of  the 
bankrupt  estate,  deposited  with  it  by  the 
recdver,  notes  on  whidi  it  had  advanced 
money  to  the  receiver  in  excess  of  the 
amount  which  he  was  authorized  to  bor- 
row, it  did  BO  wrongfully,  because  it  had 


no  right  to  appropriate  the  trust  funds  to 
unauthorized  loans,  until  it  had  been  de- 
termined by  the  court  that  the  proceeds  of 
the  loans,  had  been  used  by  the  receiver  for 
the  benefit  of  the  trust  estate  and  because 
it  thereby  preferred  a  claim  which  was  en- 
titled to  no  preference. 

147.  In  re  Dimm  &  Co.  (D.  C,  Pa.),  17 
Am.  B.  R.  119,  146  Fed.  402. 

What  constitutes  continuance  of  business. 
—  Where  at  the  time  a  receiver  took' pos- 
session of  bankrupt's  store,  a  widely  ad- 
vertised sale  was  being  conducted,  and  the 
receiver  permitted  the  employees  of  the 
bankrupt  to  go  on  with  the  business  during 
the  remainder  of  that  day,  but  then  closed 
the  store  and  did  not  open  it  again  except 
to  deliver  the  stock  in  bulk  to  a  purchaser 
at  a  judicial  sale  thereof,  he  cannot  be  said 
to  have  carried  on  the  business,  so  as  to  be 
entitled  to  additional  compensation.  In  re 
Knosher  &  Co.  (C.  C.  A..  9th  Cir.),  28  Am. 
B.  R.  747. 

148.  Matter  of  Isaacson  (C.  C.  A.,  2d 
Cir.),  23  Am.  B.  R.  98,  174  Fed.  406. 

149.  In  re  Coneuraers  Coffee  Co, .  (D.  C, 
Pa),  20  Am.  B.  R.  835,  162  Fed.  786. 
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ft  receiver  is  in  possession  of  leased  premises  for  the  purpose  of  continuing  the 
business,  he  should  pay  the  pro  rata  rent  at  a  reasonable  value. *^ 

e.  Compensation  of  receiver  or  trustee. —  Section  48  of  tlie  act  was  amended 
by  the  act  of  1910  so  as  to  limit  the  amount  which  may  be  paid  to  trustees, 
marshals  or  receivers  for  services  performed  by  them  in  the  conduct  of  the 
business  of  the  bankrupt.  The  ordinary  fees  of  trustees  and  receivers  and 
marshals  are  fixed  by  subdivisions  a  and  d  of  such  section  48.  The  fees 
allowed  for  the  continuance  of  the  business  of  the  bankrupt  are  in  addition 
to  such  compensation.  The  maximum  amount  of  such  additional  compensa- 
tion is  six  per  centum  on  the  first  $500  or  less,  four  per  centum  on  moneys 
in  excess  of  $500  and  less  than  $1,500,  two  per  centum  on  moneys  in  excess 
of  $1,500  and  less  than  $10,000,  and  one  per  centum  on  moneys  in  excess 
of  $10,000.^^^  The  compensation  of  a  trustee  for  continuing  a  going  business 
was,  prior  to  the  amendment  of  1903,  based  upon  moneys  received  and  paid 
out  rather  than  work  done.^^  It  was  held  that  under  §  48-a  as  amended  by 
the  act  of  1903  an  additional  allowance  might  be  made  to  a  trustee  where 
he  had  performed  services  of  value  in  respect  to  the  bankrupti's  business- 
and  had  thus  materially  increased  the  bankrupt's  estate.^*^  -The  amendatory 
act  of  1910  amending  §  2  (5)  and  §  48  has  finally  disposed  of  the  entire 


150.  In  re  Yodleman-Walsh  Foundry  Go. 
(D.  C,  N.  Y.),  21  Am.  B.  R.  509,  166  Fed. 
381. 

161.  See  f  48-a,  d  and  ^,  and  discussion 
thereunder,  post. 

Purpose  of  amendment  of  1910. —  The  re- 
port of  the  Senate  judiciary  committee  of 
the  Slst  Congress  (Rep.  No.  691)  con- 
tains the  following  statement  as  to  the 
purpose  and  effect  of  the  amendment  to 
S  48  of  the  act  relative  to  compensation  of 
trustees,  receivers  or  marshals  in  conduct- 
ing the  business  of  the  bankrupt:  *' The 
present  amendment  fixes  the  maximum 
compensation  that  can  be  allowed  receivers 
for  the  performance  of  the  ordinary  duties 
at  precisely  this  same  rate  (the  rate  al- 
lowed trustees  under  §  48-a)  instead  of 
leaving  it  to  the  unlimited  discretion  of 
the  court.  Tt  also  fixes  the  extra  compen- 
sation,' whether  it  be  to  the  receiver  or 
trustee,  for  the  conducting  of  the  business, 
to  once  again  this  same  rate:  so  that  at 
best,  the  ordinary  and  extraordinarv  com- 
pensation  taken  together,  in  the  event  that 
both  a  "receiver  and  trustee  have  succes- 
sively had  charge  of  the  estate,  and  even 
have  both  conducted  the  business,  cannot 
exceed  four  times  the  amount  allowable  to 
a  trustee  by  §  48-a  of  the  act  for  the  per- 
formance of  his  ordinarv  duties.  The 
practical  difficulty  in  the  way  of  allowing 
commissions    to    receivers,    where    the    re- 


ceivers turn  over  to  the  trustee  in  specie 
the  property  which  they  have  been  taking^ 
care  of,  is  obviated  by  the  provision  that 
the  commissions  are  to  be  figured  upon  the 
amounts  thereafter  actually  realized  upon 
aale  of  such  property  so  turned  over  in 
specie.  Thus  the  bill  seeks  to  reduce  to  the 
one  rational  basis  of  oommisaions,  on 
moneys  actually  realized,  the  compensa- 
tion, both  ordinary  and  extraordinary,  of 
both  trustee  and  receiver;  and  by  this  ia 
done  away  with  also  the  unlimited  discre- 
tion of  the  courts  in  the  allowance  of  com- 
pensation to  such  officers.  Of  course  the 
rates  of  commission  prescribed  are  maxi- 
mum limitations.  Less  but  not  more  may 
be  allowed,  and  it  is  hoped  the  courts  will 
exercise  their  discretion  still  in  allowing^ 
less  amounts   where  proper."  • 

152.  In  re  Epstein  (D.  C,  Ark.),  6  Am. 
B.  R.  191,  109  Fed,  879;  In  re  Plummer 
(D.  C,  N.  Y.),  3  Am.  B.  R.  320. 

153.  Matter  of  Pequod  Brewing  Co. 
(Ref.,  N.  Y.),  18  Am.  B.  R.  352;  In  re 
Dimm  &  Co.  (D.  C,  Pa.),  17  Am.  B.  R. 
119,  146  Fed.  402;  Matter  of  Shiebler  & 
Co.  (C.  C.  A.,  2d  Cir.),  23  Am.  B.  R.  162, 
174  Fed.  336.  But  the  compensation  of 
trustees  for  continuing  the  business  of  the 
bankrupt  should  not  be  fixed  in  advance 
of  the  services  rendered.  In  re  Russell 
Card  Co.  ( D.  C,  N.  J. ) ,  23  Am.  B.  R.  300, 
1'74  Fed.  202. 
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question  as  to  the  allowances  to  be  made  to  trustees  and  receivers  for  con- 
tinuing the  business  of  the  bankrupt  by  prescribing  the  maximism  amount 
which  may  be  allowed  sitch  officers  for  such  seryices. 

YL   PUNISHMENT  FOB  CRIME;   ENFORCEMENT  OF   OBEDIENCE  TO  LAWFUL 

ORDERS. 

a.  In  general. —  By  subdivisions  4,  13  and  16  of  §  2  a  court  of  bankruptcy 
is  clothed  with  ample  power  to  punish  violations  of  the  bankruptcy  act,  to 
enforce  obedience  to  the  lawful  orders  issued  thereunder  and  to  punish 
persons  for  contempts  committed  in  a  bankruptcy  proceeding.  They  are 
among  the  most  important  powers  possessed  by  courts  of  bankruptcy  and  are 
essential  for  the  proper  carrying  into  effect  of  the  provisions  of  the  act. 
Other  sections  of  the  act  relate  to  these  powers  and  provide  more  in  detail 
for  the  exercise  thereof. 

» 

t.  Ptmishment  for  violations  of  the  act.—  Subdivision  4  authorizes  a  court 
of  bankruptcy  to  punish  bankrupts,  officers  and  other  persons,  including  the 
agents,  officers  and  directors  of  corporations,  for  violations  of  any  provisions 
of  the  bankruptcy  act  Section  29,  post,  specifies  certain  offenses  and 
prescribes  the  punishment  therefor.  These  specific  offenses  and  the  proced- 
ure required  for  the  punishment  thereof  will  be  considered  under  that 
section.  If  an  offense  consists  of  a  violation  of  the  act  not  included  in  those 
specified  in  §  29,  subd.  4  of  §  2  confers  the  power  of  punishment.  As  to 
the  right  to  a  jury  trial  reference  should  also  be  made  to  §  19-a,  post, 

c.  Bnforcement  of  obedience  to  lawful  orders. —  The  power  to  enforce 
obedience  to  its  lawful  orders  is  inherent  in  every  court.  Being  clothed  with 
power  to  make  such  orders  as  may  be  necessary  to  carry  into  effect  the  pro- 
visions of  the  act,  it  must  possess  the  powers  essential  to  enforce  such 
orders.^^  The  act  recognizes  the  power  of  the  court  to  punish  as  for  con- 
tempt any  person  who  disregards  its  lawful  orders.  The  exercise  of  the 
power  is  discretionary  but  cannot  be  invoked  in  any  case  unless  the  order  is 
a  lawful  one.^** 

VII.  PUNISHMENT  FOR  CONTEMPT. 

a.  In  general. —  The  power  to  punish  for  contempt  committed  before 
referees  is  expressly  conferred  by  subd.  16  of  this  section.  Section  41  of  the 
act  specifies  in  detail  the  acts  which  constitute  contempts  before  the  referee, 
and  prescribes  the  practice  essential  to  secure  punishment.  The  detailed  dis- 
cussion of  contempts  and  their  punishment  is  more  appropriately  placed 
under  that  section.  Reference  should  be  made  to  such  section  for  a  further 
consideration  of  this  subject.  We  will  confine  ourselves  at  this  point  with 
the  enunciation  of  general  principles  pertaining  directly  to  the  exercise  by 
a  court  of  bankruptcy  of  the  power  to  punish  a  contempt. 

184.  See   §    2,   subd.    15,   and   discassion  155.  Compare     a    similar     phrasing     in 

Tinder  title  "Enforcement  of  art  hy  neces-  Bankr.  Act.  |  7-a(2),  post,  and  in 
sary  orderSj  process  or  judgment."  §  14-b(6),  post. 
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aciiial  control  ox-  po9tf<^ision  of  the  bankrupt  au-d  that  it  is  possible  for  him  ta 
fiiirrender  it.^*^"  This  fact  should  be  established  by  dear  and  conviuciiag 
proof, — by  a  fair  preponderance  of  evidence,  and  in  some  cases  it  has  been 
held  that  the  evidence  must  be  sufficient  to  satisfy  the  mind  beyond  a  reason- 
able doubt/^  If  the  bankrupt  denies  under  oath  that  he  has  the  money  or 
property  in  his  possassion,  he  should  not  be  punished  by  commitment,  unless 
it  is  shown  beyond  a  reasonable  doubt  that  he  is  able  to  produce  the  same.^*^ 


166.  Boyd  v.  Glucklich  (C.  C.  A.,  8th 
Cir.),  8  Am,  B.  R.  393,  116  Fed.  140;  In  re 
W\ze  (1).  C,  Ala  ),  22  Am.  B.  R.  577.  172 
Fed.  945. 

Imposf^iible  to  perfonn. — In  the  case  of 
Gohifaib  Bros.  (D.  C,  Ga.).  12  Am.  B.  R. 
386,  131  Fed.  643,  the  court  hehi  that  a 
bankrupt  cannot  be  required,  under  a  pro- 
ceeding for  contempt,  to  do  that  which  is 
out  of  his  power  to  do;  the  evidence  in 
such  a  pToceeding  should  satisfy  the  court 
beyond  a  reasonable  doubt  that  the  bank- 
rupt has  the  money  or  goods  in  his  posses- 
sion or  control  and  is  able  to  turn  them 
over  when  so  ordered.  Schweer  v.  Brown 
(C.  C.  A.,  8th  Cir.),  12  Am.  B.  R.  178,  130 
Fed.  328;  In  re  Adler  (D.  C,  Tenn.),  12 
Am.  B.  R  19,  129  Fed.  902;  In  re  Gerstel 
(D.  C,  III.),  10  Am.  B.  R.  411,  123  Fed. 
166;  Sinsheimer  v.  Simonson  (C.  G.  A.,  6th 
Cir.),  6  Am.  B.  R.  537,  107  Fed.  898;  Mat- 
ter of  Adler  (D.  C,  Okl.).  21  Am.  B.  R. 
371;  In  re  Mize  (D.  C,  Ala.).  22  Am.  B. 
R.  577,  172  Fed.  945;  In  re  Reynolds  (D. 
C,  Ala.),  27  Am.  B.  R.  200.  affd.  29  Am. 

B.  R.  412.  An  order  will  not  be  granted 
directing  the  bankrupt  to  turn  over  prop- 
erty alleged  to  have  been  in  his  possession 
six  years  prior  thereto,  the  time  of  begin- 
ning the  proceedings  in  bankruptcy,  in  the 
absence  of  proof  of  the  bankrupt's  ability 
to  comply  with  the  order.     In  re  Ruos   (D. 

C,  Pa.),  21  Am.  B.  R.  257,  164  Fed.  749. 
166.  See  cases  cited  in  preceding  note. 
Proof    required. —  Clear    and    convincing. 

Samel  v.  Dodd  (C.  C.  A.,  5th  Cir.),  13  Am. 
B.  R.  163;  142  Fed.  68;  In  re  Levy  &  Co. 
(C.  C.  A.,  2d  Cir.).  15  Am.  B.  R.  166,  142 
Fed.  442;  In  re  Dickens  (D.  C,  Ala.),  23 
Am.  B.  R.  659,   175  Fed.   808. 

Beyond  reasonable  doubt,  In  re  De  Got- 
tardi  (D.  C,  Cal.),  7  Am.  B.  R.  723,  114 
Fed.  328,  citing  Ripon  Knitting  Works  v. 
Schreiber  (D.  C,  Wash.).  4  Am.  B.  R.  299, 
101  Fed.  810;  In  re  McCormick  (D.  C, 
N.  Y.),  3  Am.  B.  R.  340,  99  Fed.  56;  In  re 
Purvine  (C.  C.  A.,  5th  Cir.),  2  Am.  B.  R. 
787,  37  C.  C.  A.  446,  96  Fed.  192;  Bovd  v. 
OUaklich  (C.  C.  A.,  8th  Cir.),  8  Am.  B.  R. 
303,  116  Fed.  131;  In  re  Goldfarb  Bros. 
(D.  C.  Ga.).  12  Am.  B.  R.  389.  131  Fed. 
643:  In  re  Cashman  (D.  C.  N.  Y.),  21  Am. 
B.  R.  284;  In  re  Mize  (D.  C.  Ala.),  22  Am. 
B.  R.  577,  172  Fed.  945.  Proceedings  not 
criminal  and  same  degree  of  proof  not  re- 
quired, see  In  re  Cole  (C.  C.  A.,  Ist  Cir.), 
16  Am.  B.  R.  302.  144  Fed.  392;  In  re 
Alphin  &  T,ake  Cotton  Co.  (D.  C.  Ark.), 
14  Am.  B.  R.  194,  134  Fed.  477.     Before  a 


bankrupt  may  be  committed  for  contempt 
in  failing  to  obey  an  order  to  turn  over 
property  to  his  trustee,  the  court  should 
be  satisfied  by  proof  beyond  a  reasonable 
doubt  that  he  haa  present  ability  to  comply. 
Kirsner  v.  Taliaferro  (C.  C.  A..  4th  Cir.), 
29  Am.  B.  R.  832.  If  a  district  court  can- 
not find  alTirmatively  that  the  bankrupt  had 
the  property  under  his  control  or  in  his 
possession,  he  should  not  be  punished,  Sta- 
art  V.  Reynolds  (C.  C.  A.,  5th  Cir.),  29  Am. 
B.  R.  412,  affg.  27  Am.  B.  R.  200. 

167.  Denial  by  person  charged;  proof  re- 
quired.—  In    the    case    of    Ripon    Knitting 
Works  V.  Schreiber   (D.  C,  Wash.),  4  Am. 
B.    R.    299,    304,    101    Fed.    810,    the   court 
said:      "One   of   the    principal    grounds   of 
defense  upon   which   the   respondent   relies 
is  .contained  in  hia  answer  denying  that  he 
has  any  money.    His  answer  is  not  conclu- 
sive,  but   the  rule   in    such    cases   requires 
that   the   denial    be    overcome    by    evidence 
proving  beyond  a  reasonable  doubt  that  the 
bankrupt  actually  has  the  present  posses- 
sion or  control  of  money,  or  that  any  al- 
leged transfer  or  other  disposition  of  it  is 
a   mere  subterfuge  which  doen  not.  prevent 
him  from  producing  it."     See  In  re  Mayer 
(D.  C),  3  Am.  B.  R.  533,  98  Fed.  839;  In 
re  Purvine  (C.  C.  A.,  5th  Cir.),  2  Am.  B.  R. 
787,  37  C.  C.  A.  446,  96  Fed.   192;   Stuart 
V.  Reynolds  (C.  C.  A.,  8th  Cir.),  29  Am.  B. 
R.  51*2,  aflfg.  27  Am.  B.  R.  200.    So  also  in 
the  case  of  In  re  Adler   (D.  C,  Tenn.),  12 
Am.  B.  R.  19,  129  Fed.  502,  the  court  said: 
"The  court  has  no  doubt  of  the  power  of 
the  court,  where  it  reasonably  appears  that 
the  bankrupt  has  the  money  in  his  posses- 
sion or  under  his  control,  to  compel  him  to 
pay  it  over;  but  that  fact  must  appear  by 
something  more  substantial  than  mere  pre- 
sumptions  or    inferences   taken    from    such 
circumstances    as    those    which    have    been 
proven  in  this  case.     To  invoke  that  power 
requires  something  like  incontestible   proof 
as   against   the   bankrupt's   denial   that   he 
has  the  money." 

Denial  of  possession  insufficient. —  Where 
the  evidence  shows  that  at  or  .^jhortly  before 
his  adjudication,  certain  goods  or  their 
value  were  in  bankrupt's  possession,  they 
will  be  presumed  to  have  remained  in  his 
possession,  or  under  his  control,  until  their 
disposition  or  disappearance  is  satisfactorily 
accounted  for;  and  his  sworn  denial  that  he 
is  in  the  possession  of  the  ffoods  or  money, 
is  insufficient.  Kirsner  v.  Taliaferro  (C.  C. 
A.,  4th  Cir.).  29  Am.  B.  R.   832. 
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Bare  denial  of  itself  if^  not/  for  obvious  reasonB,  oonclusiye/^  It  muet  at 
least  appear  that  thd  propt^rty  diieoted  to  be  surrendered  is  part  of  the  bank*> 
rupt's  estate,  and  that  the  peroon  to  whom  the  order  is  directed  has  oontrol- 
of  itat  the  time.*^  * 

(3)  Good  j-aith  ;  failure  to  explain. — '  It  should  appear  that  the  person' 
complaiued  of  wad  aeting  in  bad  faith  and  for  the  purpose  of  evading  the. 
provisions  of  the  law;  thus,  an  attorney  who  in  good  faith,  but  wrongly, 
advises  a  State  court  as  1x)  the  right  of  such  court  to  compel  a  receiver  in 
baiikrupfcy  to  surrender  property  in  controversy  cannot  be  adjudged  guilty' 
of  contempt ^^^  The  fact  that  the  person  coimplained  of  acted  under  advice 
of  counsel  may  not  in  every  case  be  a  defen«se,"*    A  bankrupt  who  refuses 


16$.  In  re  Fri«dnMin  (D.  C,  N.  Y.)*  18 
Am.  B.  R.  712,  163  F6d.  939,  affd.  20  Atn. 
B.  R.  37.  161  F^.  360;  In  re  Marks  (D.  C, 
Pa.).  23  Am.  B.  R.  911,  176  Fed.  1018; 
In  re  Goldfarb  Bros.   (D.  C,  Ga.),  12  A«i. 

B.  R.  386«  131  Fed.  643;  In  re  La^ky  (D. 

C.  Ala.),  20  Am.  B.  R.  729,  163  Fed.  99; 
In  re  Oerstel  (D.  C.  111.),  10  Am.  B.  R. 
411,  123  Fed.  166;  Schweer  v.  Brown  (C.  C. 
A..  8th  Cir.),  12  Am.  B.  R.  178,  130  Fed. 
328;  Matter  of  Kramer  ft  Muehnick  (D.  C, 
Pa.).  31  Am.  B.  R.  525,  bolding  that  where 
bankrupt  a  deny  their  ability  to  comply  wiAh 
an  order  to  turn  orer  moneys,  but  the  evi- 
dence flhowft  that  such  denial  is  false  or 
fraudulent  and  that  the  caee  is  one  of  sim- 
ple concealment,  they  should  be  adjudged  in 
<wntempt  and  committed. 

169.  In  re  Rosser  (C.  C,  A.,  8th  Cir.), 
4  Am.  B.  R.  153,  101  Fed.  462;  In  re  Wil- 
son (D.  C,  Ark.).  8  Am.  B.  R.  612,  116 
Fed.  419:  In  re  Adler  (D.  C,  Tenn.),  12 
Am.  B.  R.   19,   129  Fed.  902. 

Coatr«l  of  property.— -  Where  it  appears 
t'.iat  money  in  the  bank  was  taken  by  the 
bankrupt  after  a  petition  in  involuntary 
bankruptcy  was  filed,  but  before  adjudica- 
tion, and  it  does  not  seem  probable  that 
the  money  was  expended  for  the  support 
of  his  family,  it  will  be  held  to  be  under 
his  control  and  he  may  be  adjudged  in 
contempt  for  failure  to  turn  it  over  to  his 
tnifltee.     In  re  Kane  (D.  C  Pa.),  10  Am. 

B.  R.  478.  125  Fed.  984^,  In  re  Gerstel   (D, 

C,  HI.).  10  Am.  B.  R.  4*11,  123  Fed.  166. 
Wliere  the  property  is  beyond  the  present 
control  of  the  bankrupt  and  in  the  hands' 
of  third  partipfi  claiming  title  derived  prior 
to  the  proceedings  in  bankruptcy,  the  court 
may  not  puninh  eitlier  of  them  for  eon- 
tempt,  although  the  transaction  is  mani- 
feBtiy  fraudulent.  In  re  Mayer  (D.  C, 
Wis.),  3  Am.  B.  R.  533,  98  Fed.  839.  It 
would  be  different  if  the  property  claimed 
was  in  the  bankrupt's  possession.  In  re 
DeCottordi  ID.  C,  Cal.).  7  Am.  B.  R.  723, 
144  Fed.  328.  Loss  of  money  in  gambling 
is  not  a  suflicient  defense.  Ripon  Knitting 
Works  V.  Schreiber  (D.  C,  Wash.),  4  Am. 


B.  R.  290,  101  Fed.  810.  Where  it  ap- 
peared that  an  alleged  robbery  of  stock 
belonging  to  a  bankrupt  merchant  never  oc-^ 
curred  aad  that  such  stock  is  still  under  hia 
control,  the  disobedieaoe  of  an  order  direet* 
ing  the  bankrupt  to  deliver  over  the  stock 
to  his  trustee  .is  a  oontenpt  of  court.  Jn  re 
Levin   (D.  C,  N.  Y.),  6  Am.  B.  R,  743 

'  Pfeaent  poaaesiion. —  la  the  eaae  of  In  re 
Barton  Bros.  (D.  d  Ark.),  18  Am.  B.  R. 
98,  149  Fed.  620,  the. court  said:  <*  It  » 
seen  by  an  examinatioa  of  the  decisions 
last  quoted,  unless  they  were  in  possession 
of  the  mopey  at  the  time  the  order  is  made 
to  pay  over,  the  court  has  no  power  to 
make  the  order.''  In  the  case  of  In  re. 
Rosser  (G.  C.  A.,  8th  Cir.),  4  Am.  B.  R.  163, 
101  Fed.  562,  it  was  held  that  two  essential 
facts  condition  the  lawful  exercise  of  the 
power  to  require  a  bankrupt  or  other  per* 
son  to  pay  or  deliver  to  the  trustee  money 
or  property  in  his  possession:  (1)  the 
money  or  property  directed  to  be  delivered 
to  the  trustee  is  a  part  of  the  bankrupt 
estate  and  (2)  that  the  bankrupt  or  per« 
son  ordered  to  deliver  it  has  it  in  his  pos- 
session or  under  his  control  at  the  time  the 
order  of  delivery  is  made.  See  also  In  re 
Dickens  (D.  C,  Ala.),  23  Am.  B.  R.  659, 
175  Fed.  808;  In  re  Rogowaki  (D.  C,  Ga.), 
21  Am.  B.  R.  551,  166  Fed.  165. 

470.  In  re  Watts,  10  Am.  B.  R.  113,  190 
U.  S.  1,  23  Sup.  Ct.  718;  In  re  Zier  A  Co. 
(C.  C.  A.,  7th  Cir.),  15  Am.  B.  R.  646,  143 
Fed.  102. 

The  attorneys  for  parties  who  were  re- 
sponsible for  the  seizure  of  property  from 
the  sheriff  and  its  removal  from  the  dis- 
trict when  the  bankruptcy  proceedings  were 
instituted  are  equally  guilty  with  their 
clients  of  contempt,  which  may  only  be 
purged  by  a  return  of  the  property  or  pay- 
ment of  its  full  value.  In  re  Walsh  Bros. 
(D.  C,  Iowa),  20  Am.  B.  R.  472»  159  Fed. 
560. 

171.  In  re  Home  Discount  Go.  (D.  0., 
Ala.),  17  Am.  B.  R.  168,  147  Fed.  538. 

Advice  of  counsd.— In  the  case  of  Orr 
V.  Tribble  (D.  C.,  Ga.),  19  Am.  B.  R.  849, 
158  Fed.  897,  it  was  held  that  a  sheriff  who 
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'lo  ftooount  for  property  which  ehoiild  have  been  in  his  podbession  without 
an  J  effort  to  explain  the  Ices  of  the  property  may  be  adjudged  guilty  of. 
contempt ^^  The  rule  is  that  property  of  a  bankrupt  estote,  traced  to  the- 
tecent  control  or  possession  of  the  bankrupt,  is  presumed  to  remain  there 
until  he  satisfactorily  accounts  to  the  court  for  its  disposition  or  disappear- 
ance.^^   But  where  the  property  is  not  described  and  the  person  proceeding 


is  in  po88e«8ion  of  property  by  virtue  of  a 
levy  wiU  not  be  adjudged  in  contempt^ 
where,  in  good  faith  and  acting  under  advice 
of  counsel,  he  refuses  to  surrender  the  pro{H 
erty  upon  the  demand  of  the  receiver  ia 
bankruptcy.  See  In  re  Strobel  (D.  C.»  N. 
Y.),  20  Am.  B.  R.  754,  163  Fed.  380. 

17a.  In  re  Deuell  (D.  C,  Mo.),  4  Am.  B. 
It  GO,  100  Fed.  633.  Onnpare  la  re 
Schlesinger  (D.  C,  N.  Y.),  8  An.  B.  R.  342, 
'  97  Fed.  930,  in  which  case  the' court  com* 
mitted  a  bankrupt  who  failed  to  account 
for  a  certain  sum  of  money  in  his  posses- 
sion which  had  been  directed  to  be  paid  to 
the  trustee. 

Concealment  of  property.— The  mere  fact 
that  the  possession  and  control  by  the  bank- 
rupt IS  not  open  and  notorious  would  not 
prevent  his  punishment  for  contempt.  A 
eoncealment  of  the  property  in  controversy 
by  the  bankrupt  and  his  refusal  to  disclose 
may  be  a  contempt,  and  where  the  facts  are 
such  as  to  indicate  concealment  the  court 
may  enforce^  its  order  to  surrender  the  prop- 
erty by  commitment.  Ih  re  Shachter  (D. 
C  Ga.),  9  Am.  B.  It  490,  119  Fed.  1010; 
Boyd  V.  Glucklich  (G.  G.  A.,  8th  Or.),  8 
Am.  B.  R.  393,  116  Fed.  131,  In  which  Judge 
Sanborn  said:  ''The  rule  by  which  this  is- 
sue is  to  be  determined  is  that  the  property 
of  the  bankrupt  estate  traced  to  the  re- 
eent  possession  or  control  of  the* bankrupt 
'  is  presumed  to  remain  there  until  he  satis- 
factorily accounts  to  the  court  for  its  dis- 
position  or  disappearance.  He  cannot  es- 
cape an  order  for  its  surrender  by  simply 
adding  perjury  to  fraudulent  concealment 
or  misappropriation."  See  also  In  re  Pur- 
vine  (C.  C.  A.,  5th  Cir.),  2  Am.  B.  R.  787, 
96  Fed.  192;  In  re  Wilson  (D.  G.,  Ark.),  8 
Am.  B.  R.  612,  116  Fed.  419;  In  re  Lesains 
(D.  C.,  Pa.),  21  Am.  B.  R.  23,  163  Fed.  614; 
In  re  Rogowski  (D.  G.,  Ga.),  21  Am.  B.  R. 
553,  166  Fed.  165. 

Explanation  as  to  money  in  recent  pos- 
session, but  not  scheduled. — ^Where  the 
bankrupt,  a  woman,  fails  to  account  for  a 
relatively  large  amount  of  goods  which  she 
had  purchased  prior  to  bankruptcy,  to  keep 
any  books  of  accounts,  and  to  make  any  ex- 
planation of  the  great  discrepancies  in  the 
amount  turned  over  to  the  trustee  and  the 
amount  which  she  should  have  had  on  hand, 
•  and  where  the  husband  and  son,  who  car- 
'  ried  oil  business  for  her.  have  testified  that 


they  did  not  appropriate  or  have  the  goods 
or  the  money,  she  must  either  account  for 
this  money  or  pay  the  penalty  by  being 
committed  for  contempt  until  she  accounta 
for  and  turns  over  to  the  trustee  the  sunt 
which,  after  making  all  possible  allowancea 
in  her  favor,  represents  the  amount  unac- 
counted for.  In  re  Deuell  (D.  &,  Mo.), 
4  Am.  B.  R.  60,  100  Fed.  633;  In  re  Rich- 
ards (D.  G.,  Aii:.),  85  Am.  B.  R.  176,  isa 
Fed.  501. 

178.  In  re  Laskey  (D.  C,  Ala.),  20  Am. 
B.  R.  729,  163  Fed.  99;  Boyd  v.  Olucklich 
(G.  G.  A.,  8th  Gir.),  8  Am.  B.  R.  393,  lie 
Fed.  138,  53  G.  G.  A.  451  (opinion  of  Judge 
Sanborn) ;  In  re  Fidler  A  Son  (D.  G.,  Pa.), 
21  Am.  B.  R.  101,  163  Fed.  973;  In  re 
Gramer  (D.  G.,  Mass.),  23  Am.  B.  R.  635, 
175  Fed.  879;  In  re  Bpstein  (Ref.,  Pa.),  1& 
Am.  B.  R.  711;  In  re  Adler  (D.  C.,  Tenii.), 
12  Am.  B.  R.  19,  129  Fed.  502;  In  re  Kane 
(D.  G.,  Pla.),  10  Am.  B.  R.  478,  125  Fed.  984. 

The  recent  posoession  of  goods  by  a  bank- 
rupt, unexplained,  is  not  of  itself  sufficient 
to  show  that  he  still  has  them  and,  there- 
fore, sufficient  to  prove  that  he  is  in  con- 
tempt in  failing  to  obey  an  order  to  produce 
them,  so  as  to  dispense  with  the  necessity 
of  evidence.  Stuart  v.  Reynolds  (G.  G.  A., 
5th  Gir.),  29  Am.  B.  R.  412. 

The  presnmption  of  law,  in  the  absence 
of  satisfactory  explanation,  is  that  prop- 
erty traced  to  the  hands  of  the  bankrupt  m 
short  time  prior  to  the  suspension  of  busi- 
ness remains  in  his  hands,  and  the  bank- 
rupt must  answer  therefor.  In  re  Royce 
Dry  Goods  Go.  (D.  G..  Mo.),  18  Am.  B.  R. 
257,  266,  133  Fed.  100,  citing  In  re  Deuell, 
4  Am.  B.  R.  60,  100  Fed.  633;  In  re  Green- 
berg  (D.  G.,  N.  Y.>.  5  Am.  B.  R.  840,  106 
Fed.  496;  In  re  McCormick  (D.  G..  N.  Y.>, 
3  Am.  B.  R.  340,  97  Fed.  666;  In  le  Mayer 
(D.  CWis.),  3  Am.  B.  R.  533.  98  Fed.  839. 

Fraudulent  dispooition  of  assets. — ^In  the 
case  of  In  re  Schaffer  &  Stem  (D.  G.,  N.  Y.), 
26  Am.  B.  R.  54,  it  appeared  that  the  firm 
became  bankrupt,  and  after  unsuccessful 
effort  to  compromise  with  the  creditors, 
one  of  the  members  of  the  firm  trans- 
ferred the  assets  of  the  firm  to  a  cor- 
poration; the  corporation  did  not  assume 
the  debts  of  the  firm  and  subsequently  the 
partner  withdrew  from  the  corporation  a 
large  sum  of  money,  and  it  wss  shown  that 
money  belonging  to  the  corporation  was  in 
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against  the  banknipt  is  imable  po£d  lively  to  assert  that  particfular  property, 
or  a  particular  sum,  has  been  removed  or  eoncealed,  contempt  proceedings 
are  not  justified.*^* 

(4)  Instances  of  contempt. — A  surrender  of  property  by  a  bankrupt, 
after  a  petition  in  bankruptcy  had  been  filed,  to  a  secured  (creditor  may  be 
punished  as  a  contempt  both  on  the  part  of  the  bankrupt  and  the  creditor.  ^^^ 
It  is  probable  that  any  unlawful  interference  on  the  part  of  the  bankrupt 
after  adjudication,  may  be  a  contempt,  although  a  mere  threat  to  interfere 
would  not  be  sufficients^*  Any  wilful  disregard  of  an  order  requiring  the 
bankrupt  to  pay  to  the  trustee  money  which  belongs  to  the  estate  may  be 
punished.^^  A  bankrupt  may  be  committed  for  contempt  because  of  his 
refusal  to  surrender  hi»  books  of  account  to  the  receiver  in  bankruptcy. ^^^ 
So  also  may  a  stak^iolder  be  adjudged  guilty  of  contempt  where  he  refuses 
to  surrender!  to  the  marshal  money  i  placed  in  his  hands  by  the  bankrupts'^ 
Fake  swearing,  although  pxmishable  as  perjury,  is  also  {>uni8hable  sum^ 
marily  as  a  contempt  of  court.^^    So,  too,  any  intentional  evasion  and  ref ui^al 


his  hands  and  he  failed  to  account  therefor; 
the  stock  of  the  corporation  became  worth- 
less; it  was  held  that  the  partner  should 
be  compelled  to  paj  to  the  trustee  in  bank' 
ruptcy  of  said  firm,  the  amount  of  money 
traced  into  his  hands. 

Barden  of  proving  dlspoaitioii.—*  Where 
unscheduled  property  is  traced  to  the  recent 
possession  or  control  of  the  bankrupt  a 
presumption  of  faet  arises  that  sneh  prop* 
erty  remains  there  until  he  satisfactorily 
accounts  for  its  disposition;  a  presumption 
which  varies  in  weight  with  the  eircum- 
stancea  of  each  case;  and  the  burden  is 
upon  the  bankrupt  to  satisfactorily  account 
for  its  non-production,  in  assuming  which, 
however,  he  is  entitled  to  the  benefit  of  a 
reasonable  doubt  because  the  drastic  means 
of  imprisonment-  for  contempt  may  be  in- 
voked to  enforce  the  order  to  turn  over.  In 
re  Nisenson  (D.  C,  N.  J.),  24  Am.  B,  R. 
915,  182  Fed.  912. 

As  stated  by  the  court  in  the  case  of  In 
re  Meier  (C.  C.  A.,  8tb  Cir.),  25  Am.  B.  R. 
272,  182  Fed.  799:  -But  the  settled 
rule  18  that,  when  property  of  a  banknipt 
estate  is  traced  to  the  possession  of  one 
who  receives  it  upon  the  eve  of  the  bank- 
ruptcy of  its  owner,  it  is  presumed  that  it 
remains  in  his  possession  or  under  his  con- 
trol until  he  satisfactorily  accounts  to  the 
court  of  bankruptcy  for  its  disposition  or 
disappearance;  that  the  burden  is  upon  him 
to  satisfactorily  so  account  for  it;  and  that 
he  cannot  escape  an  order  for  its  surrender 
hy  simply  denying  under  oath  that  he  has 
it,  or  that  it  is  the*  proptrrty  of  the  blink- 


rupt  estate.  Mueller  v.  Nugent,  184  U.  S. 
1,  7  Am.  B.  R.  224,  22  Sup.  Ct.  269,  49 
L.  Ed.  405;  Boyd  v.  Glucklich  (C.  C.  A.,  8th 
Oir.),  8  Am.  B.  R.  393,  116  Fed*  135-143, 
53  C.  C.  A.  451;  Schweer  v.  Brown  (C.  C. 
A.,  8th  Cir.),  12  Am.  B.  R.  178,  130  Fed. 
328,  64  0.  G.  A.  574;  In  re  Balkey,  21  Fed. 
Cas.  Nos.  12,253  and  12,254." 
174.  Samel  v.  Dodd   (C.  C.  A.,  5th  Cir.), 

16  Am.  B.  R.  163,  142  Fed,  68;  In  re 
Rogowskl  (D.  a,  Oa.),  2X  Am.  B.  R.  563, 
166  Fed.  165. 

ITS.  In  re  Amett  <D.  C,  Tenn.),  7  Am. 
B.  R,  522,  112  Fed.  770.  See  Matter  of 
Lutfy  (D.  a,  N.  Y.),  19  Am.  B.  R.  614, 
156  Fed.  873,  to  the  effect  that  after  notice 
of  bankruptcy  proceedings  an  attaching 
creditor  and  his  attorney  are  guilty  of  con- 
tempt, if  they  take  possession  of  the  profH 
crtv 

176.  In  re  McBryde  (D.  C,  N.  Car.),  3 
Am.  B.  R.  729,  99  Fed.  686. 

177.  In  re  Cole  (C.  C.  A.,  Ist  Cir.),  20 
Am.  B.  R.  761,  163  Fed.  180. 

178.  In  re  Wilson  (D.  C,  Ark.),  8  Am. 
B.  R.  612,  116  Fed.  419.  See  as  to  failure 
to  obey  order  directing  bankrupt  to  turn 
ever  to  the  trustee  certain  missing  papers. 
In  re  Herr  (D.  C,  Pa.),  25  Am.  B.  R.  141, 
182  Fed.  715. 

179.  Matter  of  Macon  Sash,  Door  A  Lum- 
ber Co.  (D.  0.,  Ga.),  7  Am.  B.  R.  66,  112 
Fed.  322. 

180.  Matter  of  Fellerman  (D.  C  N.  Y.), 

17  Am.  B.  R.  785,  149  Fed.  244;  Matter  of 
Bronstein  (Ref.,  N.  Y.),  24  Am.  B.  R.  524. 
But   if  he   changes   his   mind,  and   swears 
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to  make  proper  explanation  of  material  facts  or  a  deliberate  determination 
to  oonceal  such  facts  maj  be  punished. ^^  A  city  marshal  who  proceeds  in 
executing  a  writ  of  replevin,  although  notified  that  an  injuncti(Hi  has  been 
issued  in  bankruptcy  proceedings^  is  guilty  of  a  contempt.^^^ 

d.  Praetioe.— (1)  In  general.— The  practice  outlined  in  the  case  of 
Mueller  y.  Nugent/^  will  be  found  useful  in  conducting  proceedings  in 
contempt.  The  mode  of  proceeding  in  a  court  of  bankruptcy  to  determine 
whether  the  party  complained  of  is  guilty  of  contempt  should  conform  as 
nearly  as  may  be  to  the  established  practice  in  like  cases  in  all  other  United 
States  courts;  whatever  is  legally  sufficient  to  purge  a  contempt  in  any  of 
such  courts  is  sufficient  for  like  purpose  in  a  court  of  bankruptcy.^^  In  the 
case  of  Mueller  v.  Nugent,  on  the  verified  petition  of  the  trustee,  the  referee 
issued  a  show  cause  to  the  party  alleged  to  be  in  possession  of  the  property, 
coupled  with  an  injunction.  On  the  return  day,  a  response  on  behalf  of  the 
claimant  was  filed.  The  matter  was  then  heard  summarily  by  the  referee, 
who  found  the  response  insufficient  Thereupon,  the  referee  granted  an  order 
directing  a  surrender  to  the  trustee  within  a  limited  period.  On  default 
being  made,  the  referee  certified  the  facts  to  the  judge,  recommending  that 
the  respondent  be  punished  and  committed  for  contempt.  In  this  case,  a 
review  of  this  order  was  asked.  The  same  result  would  have  been  accom- 
plished had  the  respondent  appeared  voluntarily  before  the  judge  and 
brought  up  the  whole  matter  on  the  merits,  the  judge  not  being  in  such  case 
bound  by  the  findings  of  fact  of  the  referee. ^*^  The  judge,  with  all  the  facts 
thus  before  him,  affirmed  the  order  of  the  referee,  found  the  respondent  guilty 
of  contempt,  and  called  him  to  the  bar  for  commitment.  This  practice  is  not 
fixed  by  rules.  It  may  be  varied  to  fit  the  circumstances  of  each  case. 
Valuable  precedents  will  be  found  in  the  Supreme  Court  decisions  controlling 
the  procedure  to  punish  for  contempts  in  other  than  courts  of  bankruptcy, 

(2)  Notice  of  hearing. —  The  person  alleged  to  be  in  contempt  must  be 
given  notice  of  the  charge  against  him,  and  be  given  an  opportunity  to  show 
cause  why  he  should  not  comply  with  the  order/®*    An  order  committing  a 


truthfuUy,  he  ought  not  to  be  punished  for 
contempt.  In  re  Gordon  (D.  C,  X.  Y.),  21 
Am.  B.  K.  290. 

ISl.  Matter  of  Schulman  (D.  C,  N.  Y.), 
21  Am.  B.  R.  288,  167  Fed.  237. 

Concealment  of  assets;  failure  to  explain. 
—  Where  a  bankrupt,  who  has  knowingly 
disposed  of  or  concealed  property  aftsr 
notice  of  involuntary  bankruptcy  proceed- 
ings and  who  had  immediately  preceding 
bankruptcy  squandered  or  recklessly  dis- 
posed of  partnership  assets  under  circum- 
atances  indicating  an  intent  to  defraud 
creditors,  is  ordered  to  account  for  the  prop- 
erty disposed  of,  a  failure  on  his  part  to  ap- 


pear before  a  special  master  and  frankly 
explain  the  various  transactions  is  punish- 
able as  for  a  contempt.  In  re  Smith  (D.  C, 
N.  Y.),  26  Am.  B.  R.  399. 

182.  In  re  Wilk  (D.  C,  N.  Y.),  19  Am. 
B.  R.  178.  155  Fed.  943. 

183.  184  U.  S.  1,  7  Am.  B.  R.  224. 

184.  Boyd  v.  Glucklich  (C.  C.  A.,  8th  Cir.), 
8  Am.  B.  R.  393,  116  Fed.  131. 

185.  In  re  Mayer  (D.  C,  Wis.),  3  Am.  B. 
R.  533,  98  Fed.  839. 

186.  In  re  Rosser  (C.  C.  A.,  8th  Cir.),  4 
Am.  B.  R.  153,  101  Fed.  462;  Stuart  v.  Rey- 
nolds (C.  C.  A.,  5th  Cir.),  29  Am.  B.  R.  412, 
affg.  27  Am.  B.  R.  200. 

A  rule  requiring  the  bankrupt  to  appear 
and  show  cause  wliy  he  should  not  be  pum* 
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person  for  failure  to  comply  with  the  direction  of  the  court,  granted  without 
notice  and  an  opportunity  to  be  heard,  violates  one  of  the  fundamental  prin* 
ciples  of  our  laws  and  cannot  be  sustained. ^^^ 

(3)  Conduct  of  pkoceedings  ;  obdxb  of  commitment. —  The  court  will 
Dot  be  deceived  by  evasions,  or  deterred  by  consequences/^  It  has  been  held 
that  the  respondent's  answer  may  not  be  traversed  but  that  it  should  be  taken 
as  true,  and  if  in  fact  false,  prosecution  should  be  had  against  him  for  per- 
jury/^ An  order  which  directs  a  marshal  to  confine  the  bankrupt  in  jail 
until  he  complies  with  the. order, is  erroneous;  the  order  should  permit  the 
bankrupt  to  show  that  he  has  complied  therewith. ^®^  Upon  a  motion  to 
punish  a  bankrupt  for  contempt  because  of  his  refusal  to  obey  the  order  of 
the  referee  directing  hiip.  t»  turn  over  certain  property  to  his  trustee,  the 
only  question  at  issue  is  the  diapii^itioti  of  the  property  by  the  bankrupt  since 
the  date  of  the  order ;  the  bankrupt  is  estopped  from  denying  that  he  was  in 
possession  of  the  property, directed  to  be  turned. over. ^®^ 

e.  Contempts  before,  referee.— ■  S^bdiyision  (1&)  seeips  merely  to  confer  on 
the  judge  power  to.  punish  for  contempts  other  thai^  those  committed  in  his 
presence  or  consisting  of  violati<]^,Qf'his  own  orders.  lie  has  the  usual 
power,  irrespective  of  statute,  to  punish  for  CQjitempt  committed  in  his 
presence.    If  the  contempt  is  committe4  ij;^  the  presence  of  the  referee,  §  41 


islied  for  contempt  in  declining  to  answer 
sundry  questions   is  suffleient  where  it  re- 
fers to  the  transcript  of  proceed inj<8  ^led  hy  . 
tlie  referee.    U.  S.  v.  Goldstein  (D.  C,  Va.), 
12  Am.  B.  R.  755,  132  Fed.  789. 

is 7.  Opportunity  to  be  hetid^  In  the  case 
of  In  re  Rosser  (C.  C.  A.,  8th  Cir.), 
4  Am.  B.  R.  153,  101  Fed.  562,  the  court 
said:  "The  basic  principle  of  English 
jurii> prudence  is  that  no  maa  shall  be 
deprived  of  life,  liberty  or  property,  with- 
out due  process  of  law,  without  a  course 
of  le^l  proceedings  according  to  those 
rulos  and  forms  which  have  been  es- 
tal)lished  for  the  protection  of  private 
rights.  Such  a  course  must  be  appropriate 
to  the  case  and  just  to  the  party  affected. 
It  must  give  him  notice  of  the  charge 
or  claim  against  him  and  an  oppor- 
tunity  to  be  heard  respecting  the 
justice  of  the  order  or  judgment  sought. 
And  the  opportunity  to  be  heard  must  be 
such  that  he  may,  if  he  chooses,  cross-ex- 
amine the  witnesses  produced  to  sustain, 
the  claim  and  produce  witnesses  to  refute  it 
if  a  question  of  fact  is  in  issue,  and  if  a 
question  of  law  is  presented,  the  oppoirtu- 
nity  to  be  heard  must  be  such  that  hia 
counsel  may,  if  they  desire,  argue  the  jus- 
tice and  propriety  ©f  the  judgment  or  order 
proposed.  Judicial  orders  or  judgments  af* 
fecting  the  lives  or  property  of  citizens  in 


the  absence  of  such  a  notice  and  oppor- 
tunity to  the  party  affected  mre  violative 
qI  the  fundamental  principles  of  our  laws 
and  cannot  be  sustained." 

Notice  to  baliknipt*-*Where  an  order  re- 
quiring the  bankrupt  to  turn  over  property 
to  his  trustee  is  based  upon  a  hearing  had 
without  notice  to  the  bankrupt  such  order 
may  not  be  enforced  by  punishment  for 
contempt.  In  re  Frank  (C.  C.  A.^  8th  Cir.)^ 
25  Am.  B.  R.  486,  182  Fed.  794. 

Right  to  be  heard. —  In  the  case  of  Mat- 
ter of  Banzai  Mfg.  Co.  (C.  C.  A.,  2d  Cir.), 
25  Am.  B.  R.  497,  183  Fed.  298,  the  court 
heM  that  where  a  person  has  been  duly  or- 
dered to  pay  over  to  the  trustee  money 
found  to  be  due  the  estate  and  he  fails  to 
do  so,  he  is  nevertheless  entitled  to  be 
heard  on  the  question  whether  he  should 
be  committed  to  jail  for  such  failure,  and 
an  €w  parte  order  judging  him  in  contempt, 
of  the  application  for  which  he  had  no  no- 
tice, stating  when  or  where  such  application 
would  be  made,  will  be  reversed. 

188.  In  re  Kane  (D.  C,  Pa.),  10  Am. 
B.  R.  478,  125  Fed.  984. 

189.  In  re  Pur\ine  (C.  C.  A.,  5th  Cir.), 
2  Am.  B.  R.  787,  96  Fed.  192. 

190.  In  re  Baum  (C.  C.  A.,  8th  Cir.), 
22  Am.  B.  R.  295,  169  Fed.  410, 

191.  In  re  Frankel  (D.  C,  N.  Y.),  25 
Am.  B.  R.  920,  184  Fed.  539. 
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applies.  The  district  couft  may  summarily  try  and  determine  the  question 
as  to  whether  an  assault  upon  a  trustee,  as  an  officer  of  the  court,  had  been 
committed,  and  if  so  whether  it  was  a  contempt  of  court. ^®^ 

VHL  BRINGin G  IN  ADDITIOKAL  PARTISa 

Subdivision  6  of  this  section  authorizes  the  court  in  bankruptcy  to  bring  in 
and  substitute  additional  persons  or  parties  when  necessary  for  the  complete 
determination  of  a  matter  in  controversy.  The  case  of  Bryan  v.  Bernheimer 
is  an  instance  where  this  power  was  recognized. ^®^  This  power  is  an 
important  one  in  bringing  about  a  complete  determination  of  the  rights  of 
all  parties  interested  in  the  property  subject  to  the  proceeding.  The  power 
has  been  exercised  to  bring  in  a  non-joining  partner,^^  and  may  be  exercised 
where  a  creditor  has  been  inadvertently  omitted  from  the  schedule.  The 
rule  imder  the  former  law,  that  strangers  to  the  proceedings  cannot  be  com- 
pelled to  come  in,  is  probably  still  the  law;  for  subsection  (6)  refers  only 
to  "  proceedings  in  bankruptcy."  ***  Under  the  case  of  Bardes  v.  Bank,^^ 
consent  of  the  proposed  defendant  was  necessary,  where  the  stranger  to  the 
proceeding  claimed  title  adversely.  Since  the  amendment  of  1903,  however, 
this  distinction  is  not  important.  The  court  can  order  the  trustee  to  sue  in  a 
district  court,  and  thus  in  effect  bring  in  strangers  to  proceedings  in  bank- 
ruptcy.^^ The  statute  makes  ample  provision  for  the  intervention  of 
creditors  who  have  failed  for  some  sufficient  reason  to  join  with  the  original 
petitioners.^®*  The  power  to  bring  in  additional  parties  as  conferred  by  this  , 
subdivision,  is  sufficiently  broad  to  permit  the  bringing  in  of  any  person  who 
has  any  claim  or  interest  which  may  be  properly  determined  in  the 
proceedings. 

IX.   COLLECTION  AND  DISTRIBUTION  OF  ESTATES  AND  DETERMINATION  OF 

CONTROVERSIES. 

a.  In  general. —  By  subdivision  7  of  this  section  courts  of  bankruptcy  have 
power  to  cause  the  assets  of  bankrupts  to  be  collected,  reduced  to  money  and 
distributed,  and  to  determine  controversies  in  relation  thereto  except  as  herein 
otherwise  provided.  It  will  not  be  attempted  to  discuss  in  this  place  the 
power  hereinafter  conferred  upon  trustees  to  sue  to  recover  property 
preferentially  and  fraudulently  transferred  or  of  a  court  of  bankruptcy 
generally  to  entertain  a  suit  for  the  collection  of  the  bankrupt's  assets.    These 

192.  Ex  parte  O'Neal  (D.  C,  Florida),  11      See  also  In  re  Hobbs  &  Co.  (D.  C,  W.  Va.), 
Am.  B.  R.  196.  12.5  Fed.  967.  16  Am.  B.  R.  544.  145  Fed.  211. 

193.  181  U.  S.  188,  5  Am.  B.  R.  S23.  19«.  178  U.  S.  524,  4  Am.  B.  R.  163. 

194.  In  re  OBrien.  2  N.  B.  N.  Kept.  31».      TrlfJ/rr^rT'' a  "^Ari^r^^"   on^i  ®*  n^  ^ 
See  In  re  J.  &  M.  Seliwarz  (D.  C,  K.  Y.),      J^^ie^F  ?  ^12 


30  Am.  B.  R.  344. 

196.  Sinslieimer 
€th  Cir.),  5  Am.  B.  R.   537,   107  Fed.   898.      post. 


198    See  goctioii  50-f.  and  discussion  un- 
196.  Sinslieimer   v.   Simonson    (C.    C.   A.,      der  title  "  Intervejition  by  other  creditors'* 
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powers  are  more  appropriately  considered  under  other  sections  of  the  act.***  It 
^11  only  here  be  attempted  to  show  how  the  power  may  be  exercised  generally 
and  without  special  regard  for  other  provisions  of  the  act. 

b.  OollMtio&  anddistrilmtion.—  The  act  of  1867  contained  similar  language 
conferring  upon  courts  of  bankruptey  the  power  to  collect  and  distribute  the 
estate  of  bankrupts.  Precedents  under  that  law  will  be  found  valuable.  The 
power  to  turn  a  bankrupt's  estate  into  money  and  distribute  it  pro  rata 
would  probably  flow  from  subd.  16,  were  it  not  specifically  conferred 
by  subd.  7.  The  power  conferred  by  this  subdivision  is  broad  and 
should  be  liberally  construed  in  connection  with  other  provisions  of  the  act 
to  accomplish  the  purposes  thereof.  The  power  to  collect  and  reduce  to 
money  has  a  bearing  upon  the  jurisdiction  of  the  court  to  entertain  and 
determine  suits  brought  by  receivers  or  trustees  for  the  purpose  of  collecting 
and  reducing  to  money  all  the  assets  of  the  bankrupt  This  subdivision 
confers  express  power  upon  the  bankruptcy  court  to  aid  duly  authorized 
officers  of  the  court  in  collecting  and  distributing  the  bankrupt's  assets. 
Unless  otherwise  provided  in  the  act,  the  power  conferred  by  this  subdivision 
appears  to  be  plenary.^^  The  extent  of  this  jurisdiction  and  the  conditions 
under  which  it  will  be  exercised  fall  within  the  consideration  of  section  23 
of  the  act,  which  confers  jurisdiction  upon  bankruptcy  courts  in  respect  to 
suits  by  the  trustee,  for  the  recovery  of  property.^^  The  power  to  cause  the 
bankrupt's  estate  to  be  reduced  to  money  implies  the  power  to  direct  the  sale 
of  the  estate,  either  subject  to  or  clear  from  mortgages  or  other  liens.'^ 
It  is  this  power  to  collect  the  estate  of  the  bankrupt  that  authorizes  the  court 
to  issue  all  necessary  orders  directing  the  bankrupt  and  others  having 
property  belonging  to  the  estate  to  surrender  the  same  to  the  trustee.^^ 
The  power  to  recover  property  by  suit  is  subject  to  the  limitation  "  except 
as  otherwise  provided  in  this  act,"  which  evidently  has  reference  to  the 


isa.  As  to  jurisdiction  of  district  courts 
to  entertain  suits  by  trustees  or  receivers 
in  bankruptey^  see  Bankr.  Aet»  §  23-b,  patt. 
As  to  power  of  trustee  to  institute  suits 
for  the  recovery  of  property,  preferentiaUy 
or  fraudulently  transferred,  see  Bankr.  Act^ 
$9  60-b,  67-e  and  70-e.  post.  As  to  the  dis- 
tribution of  the  bankrupt's  estate  among 
creditors,  see  Bankr.  Act,  §  65,  post, 

200.  In  re  Sievers  (D.  C,  Mo.),  I  Am. 
B.  R.  117,.  124,  91  Fed.  366. 

201.  See  Bankruptcy  Act,  $23,  and  dis- 
cussion thereunder. 

202.  In  re  Pittlekow  (D.  C,  Wis.),  1 
Am.  B.  R.  472,  92  Fed.  901 ;  In  re  Worland 
(D.  C,  Iowa).  1  Am.  B.  B.  450,  92  Fed. 
893;  In  re  Kerski  (D.  C,  Wis.),  2  Am.  B.  R. 
79;  In  re  Fite  (D.  C,  Pa.),  31  Am.  B.  R 
308  J  In  xc  Benjamin  (C.  C.  A..  2d  Cir.). 
14  Am-  B.  R.  481.  136  Fed.  175,  in 
which  case  it  was  held  that  a  bankruptcy 


court  had  power  to  designate  some  auc- 
tioneer to  act  for  the  trustee  in  selling  the 
bankrupt's  estate. 

In  the  case  of  In  re  Arden  (D.  C,  N.  Y.), 
26  Am.  B.  R.  684,  the  court  said:  "This 
court  may,  under  section  2  of  the  Bank- 
rupt statute,  sell  an  interest,  such  as  a 
remainder  in  real  property,  and  pay  off 
a  judgment  or  mortgage  lien  on  said  in- 
terest, if  the  proceeds  be  sufficient  for  that 
purpose,  in  order  to  preserve  the  equity  in 
the  property  for  the  benefit  of  general  cred- 
itors, but  the  lien  and  all  rights  accruing 
therefrom,  must  be  respected  by  the  bank- 
ruptcy court." 

203.  In  re  Rosser  (C.  C.  A.,  8th  Cir.), 
4  Am.  B.  R.  153,  101  Fed.  462;  Ripon  Knit- 
ting Works  V.  Schreiber  (D.  C,  Wash.),  4 
Am.  B.  R.  299,  101  Fed.  810. 
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lunitation  on  the  juxifidiction  of  the  dietxict  coiurts  imposed  by  §  234>^ 
under  which  this  entire  question  will  be  discuBsed.^^  This  subdivision  is 
frequently  considered  in  connection  with  that  provision  of  the  same  section 
which  authorizes  an  order  directing  the  receiver  or  marshal  to  take  charge 
of  the  property  of  the  bankrupt^^  It  has  been  deemed  sufficient  to  justify 
an  order  directing  the  bankrupt  to  sign  and  deliver  to  a  stock  exchange 
a  request  for  the  sale  of  his  seat,  and  for  the  payment  of  the  proceeds  to 
the  trustee  in  bankruptcy.^^  So,  too,  where  property  of  bankrupt  has  been 
taken  under  a  void  attachment  an  order  may  be  issued  directing  the  surrender 
of  the  proceeds  of  the  attachment  sale  to  the  trustee.^^  It  includes  the  power 
to  preserve  the  estate,  as  well  as  the  power  to  sell.  Hence,  it  comprises  the 
power  to  enjoin  those  who  would  interfere  with  the  due  administration  of 
assets.^^  The  court  may  compel  the  surrender  of  money  or  other  assets  of 
the  bankrupt,  or  that  of  some  one  for  him,  on  petition  and  rule  to  show 
cause.^^  Where  a  fraudulent  transfer  has  been  made,  and  the  court  is 
satisfied  that  there  is  danger  of  the  property  transferred  being  dissipated, 
the  court  may  order  a  seizure  of  the  property.^^^  The  court  may  order 
property  of  the  bankrupt  in  the  hands  of  an  agent  to  be  delivered  to  the 
receiver  pending  the  appointment  of  a  trustee.^^^  If  the  court  is  con* 
vinced  ^^  that  a  third  person  has  money  belonging  to  the  bankrupt's  estate, 
it  is  its  duty  to  require  the.  payment  thereef  to  the  trustee ;  if  the  money 
is  traced  into  the  hands  of  such  third  person  the  burden  is  on  him  to 
explain  how  it  came  there,  what  became  of  it,  or  that  he  did  not  have  it 
when  the  order  was  made.^^^  But  it  is  only  in  clear  cases,  in  which  the 
proof  is  decisive,  that  the  court  is  justified  in  making  a  peremptory  order 


804.  See  discusBiDn  in  Cohen  v.  American 
Surety  Co.,  20  Am.  B.  R.  65,  71,  192  N.  Y. 
227;  Lynch  v.  Bronson  (D.  C,  Conn.),  20 
Am.  B.  R.  139,  160  Fed.  139. 

806.  McNulty  v.  Feingold  (D.  C,  Pa.), 
12  Am.  B.  R,  338,  129  Fed.  1001 ;  Mason  v. 
Wolkowich  (C.  C.  A.,  let  Cir.),  17  Am.  B. 
R.  709,  150  Fed.  699. 

206.  Matter  of  Hurlbutt,  Hatch  &  Co. 
(C.  C.  A.,  2d  Cir.),  13  Am.  B.  R.  50,  135 
Fed.  504. 

207.  In  re  Grassier  (C.  C.  A.,  9th  Cir.), 
18  Am.  B.  R.  694,  154  Fed.  478. 

208.  See  under  Section  Eleven.  See  also 
"  Effect  of  Bryan  v.  Bemheimer"  5  Am. 
B.  R.  623,  181  U,  S.  188,  and  "  Injunctions 
other  than  against  Suits"  post;  both  under 
this  section. 

209.  Mueller  v.  Nugent,  184  U.  S.  1,  7 
Am.  B.  R.  224;  In  re  Kane  (D.  C,  N.  Y.), 
20  Am.  B.  R.  616,  161  Fed.  633;  In  re  Fid- 
ler  (D.  C,  Pa.),  21  Am.  B.  R  101,  163 
Fed.  973. 

210.  In  re  Knopf    (D.   C,  S.  Car.),  16 


Am.  B.  R.  432,  144  Fed.  245.  In  the  case 
of  Matter  of  Belluscio  (Ref.,  N.  Y.),  25 
Am.  B.  R.  660,  it  appears  that  the 
bankrupt  within  the  four  months'  period, 
bought  a  large  amount  of  goods  on 
credit,  the  disposition  of  which  or  the  pro- 
ceeds of  the  sale  thereof,  he  did  not  satis- 
factorily account  for;  it  was  held  that  an 
order  should  be  made  directing  him  to  turn 
•over  to  the  trustees,  the  goods  for  which, 
he  did  not  account  or  the  value  thereof. 

211.  Matter  of  Muncie  Pulp  Co.  (C.  C.  A., 
2d  Cir.),  14  Am.  B.  R.  70,  139  Fed.  546; 
but  not  where  the  payment  w^as  of  salary 
actually  due  the  agent  when  the  proceed- 
ings were  instituted.  In  re  Lebrecht  (D.  0., 
Tex.),  14  Am.  B.  R.  445,  135  Fed.  878. 

212.  In  re  Feldser  (D.  C,  Pa.),  14  Am. 
B.  R.  216,  134  Fed.  307. 

21S.  In    re   Alphin   &,   Lake   Cotton    Co* 
(D.  C,  Ark.),  14  Am.  B.  R.  194,  184  Fed. 
477.    See   cases   cited  under  "  PwUshmeHt 
for  contempt;**  ante,  p.  47. 
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against  a  third  party  directing  the  didclosnre  of  concealed  assets.'^^  'If 
property  mortgaged  is  not  in  the  possession  of  a  trustee,  and  the  general 
creditors  have  no  interest  therein  the  court  has  no  jurisdiction  to  set  aside 
and  cancel  the  mortgage.^*  The  provisions  apply  to  the  powers  of  receivers 
or  the  marshal  to  take  eharge  of  property  of  bankrupts  in  the  hands  of  third 
persons  after  the  filing  of  the  petition,  and  until  it  is  dismissed  or  the 
trustee  has  qualified.**^  This  power  extends  even  to  a  refusal  to  administer 
burdensome  property.*^  Under  the  present  law,  it  has  been  asserted  to 
the  extent  of  ordering  an  assessment  for  unpaid  subscriptions  upon  the 
stockholders  of  a  bankrupt  corporation.^^®  So  also  in  respect  to  the 
liquidation  of  a  claim  for  damages  of  the  bankrupt  against  a  creditor  who 
has  come  into  court  with  a  claim  against  the  estate.^^*  But  the  power 
does  not  include  the  power  to  direct  the  persons  interested  in  the  estate  to 
accept  a  plan  whereby  it  is  proposed  to  reorganize  the  business  of  the 
bankrupt  as  a  corporation  and  to  deliver  to  the  creditors  bonds  or  other 
evidences  of  indebtedness  binding  upon,  the  proposed  corporation,^^    This 


214.  Matter  ^f  Gilroj  (D,  C,  N,  Y.),  14 
Am.  B.  R.  627,  140  Fed.  733;  In  re  Wein- 
reb  (C.  G.  A.,  2d  Gir.),  16  Am.  B.  R.  702, 
146  Fed.  243. 

A  Bommary  order  may  not  be  issued 
compelling  a  bank  to  turn  ovbr  to  the  trus- 
tee in  bankruptcy  the  amount  of  checks 
which  had  been  drawn  against  the  bank  by 
depositors,  subsequent  to  the  filing  of  the 
bankruptcy  petition  against  them,  where 
it  appears  that  the  bank  had  neither  ac- 
tual nor  personal  notice  of  the  filing  of 
such  petition.  Matter  of  Zotti  (C.  G.  A., 
2d  Cir.),  26  Am.  B.  R.  234,  186  Fed.  84. 

215.  Brumley  v.  Jones  (G.  G.  A.,  5th 
Cir.),  15  Am.  B.  R.  578,  141  Fed.  318. 

216.  McNulty  v.  Feingold  (D.  G.,  Pa.), 
12  Am.  B.  R.  338,  129  Fed.  1001. 

217.  Discussed  under  Section  Seventy. 

218.  In  re  Miller  Electrical  Maintenance 
Co.  (D.  C.,  Pa.),  6  Am.  B.  R.  701,  111  Fed. 
515. 

21>.  In  re  Harper  (D.  G.,  N.  Y.),  23  Am. 
B.  K  918,  934,  175  Fed.  412. 

220.  Reorganisation  of  corporation8.^Iu 
the  case  of  Matter  of  Gomel!  Go.  (D.  G., 
N.  Y.),  26  Am.  B.  R.  252,  186  Fed.  856, 
the  court  said:  "Nor  can  a  bankruptcy 
court  compel  a  creditor  to  consent  to  have 
all  the  bankrupt  estate  transferred  to  a 
corporation  and  accept  in  settlement  of  his 
claim  obligations  of  the  new  corporation, 
payable  at  a  future  date.  There  is  no  ex- 
planation in  this  bid  of  what  the  amount 
of  the  capital  of  the  new  corporation  will 
be,  or  ^ow  it  will  be  furnished,  or  how  the 


money  neoessary  to  carry  on  the  business 
will  be  obtained,  but  the  bid  states  that 
any  new  indebtedness  which  may  be  neces- 
sarily created  by  the  corporation  for  money 
borrowed  for  any  purpose  shall  have  prior- 
ity over  all  the  certificates  of  indebtedness 
proposed  to  be  given  in  settlement  of  the 
debts  of  the  bankrupt.  The  proposition 
therefore  is  that  a  court  of  bankruptcy  is 
to  authorise  a  transfer  of  all  the  assets  of 
the  bankrupt  to  a  corporation,  and  compel 
the  creditors  of  the  bankrupt  to  take  the 
'unsecured  obligations  of  the  new  corpora- 
tion, payable  a  long  time  in  the  future,  and 
to  leave  it  in  the  power  of  the  new  corpora- 
tion to  create  obligations  which  shall  be  a 
prior  lien  on  its  assets  over  its  liability 
upon  its  obligations  to  the  creditors  of  the 
bankrupt.  I  am  clear  that  a  court  of  bank- 
ruptcy has  no  power  to  authorize  such  a 
sale,  and,  if  it  had,  I  should  deem  it  in* 
expedient  to  do  so.'' 

In  the  case  of  In  re  Northampton  Port- 
land Gement  Go.,  (D.  G.,  Pa.),  25  Am.  B. 
R.  565,  185  Fed.  542,  the  court  held  that 
it  had  no  power  to  compel  creditors  of  a 
bankrupt  corporation  to  give  up  their  exist- 
ing claims,  and  in  the  place  of  such  claims 
to  accept  stock  in  the  new  corporation 
to  be  formed  to  take  over  all  the 
assets  of  the  bankrupt,  and  to  assent  to 
other  conditions  contained  in  the  plan 
of  reorganization,  even  though  the  plan 
is  a  desirable  one,  and  regular  admin- 
istration iti  bankniptcy  would  result  in 
heavv  loss  to  the  creditors. 
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funetion  of  courts  of  bankruptcy  is  also  considered  under  other  sections  of 
this  worL^^ 

0.  Settlement  of  eontroTenies.— -  Subdivision  7  empowers  courts  of  bank* 
ruptcj  to  determine  controversies  in  relation  to  the  estates  of  bankrupts, 
"  except  as  herein  otherwise  provided."  The  exception  has  reference  par- 
ticularly to  the  limitation  imposed  upon  the  jurisdiction  of  such  courts  by 
§  23-b.^^  The  jurisdiction  in  respect  to  the  determination  of  controversies, 
prior  to  the  amendatory  act  of  1903,  depended  on  who  were  the  parties  to  the 
suit.^^  Since  then,  as  to  suits  to  recover  property,  it  depends,  as  did  the 
same  jurisdiction  under  the  law  of  1867,  on  the  subject-matter.^*  When 
the  property  has  become  subject  to  the  jurisdiction  of  the  bankruptcy  court 
as  that  of  the  bankrupt,  whether  held  by  him  or  for  him,  jurisdiction  exists 
to  determine  controversies  in  relation  to  the  disposition  of  the  same  and 
the  extent  and  character  of  liens  thereon  or  rights  therein.^^  If  the  property 
or  fund  is  in  the  possession  of  the  court,  represented  by  one  of  its  officers, 
as  receiver  or  trustee,  controversies  in  respect  thereto  are  clearly  within 
its  jurisdiction.^^  If  the  property  is  in  the  possession  of  an  adverse 
claimant  the  court  cannot  summarily  direct  him  to  turn  the  property  over 
to  an  officer  of  the  court.^*^    If  an  adverse  claimant  bases  his  right  upon 


Ml.  For  instance^  see:  For  stays,  ||  S 
(15)  and  11;  for  suits  to  collect,  §  23;  for 
suits  to  recover  property  preferentially  or 
fraudulently  transferred,  §  60-b,  67-e,  and 
70^;  for  general  duties  of  the  trustee,  S  47; 
for  payment  of  dividends,  |  65. 

822.  In  re  Walsh  Bros.  (D.  C,  la.  ),  21 
Am.  B.  R.  14,  17;  In  re  Kornit  Mfg.  Co. 
(D.  C,  N.  J,),  27  Am.  B.  R.  244. 

22S.  Bardes  v.  Bank,  178  U.  S.  524,  4 
Am.  B.  R.  163. 

Sulitection  (7)  applies  only  where  the 
trustee  is  the  adverse  claimant,  and  leave 
to  sue  him  in  the  State  court  will  be  denied. 
In  re  McCallum  (D.  C,  Pa.),  7  Am.  B.  R. 
596,  113  Fed.  393.  See  also  In  re  Siegel- 
Hillman  Go.  (D.  C,  Mo.),  7  Am.  B.  R.  351, 
111  Fed.  983,  and  In  re  Kellogg  (D.  C, 
N.  Y.),  7  Am.  B.  R.  623,  113  Fed.  120; 
affd.,  10  Am.  B.  R.  7,  121  Fed.  333,  57 
C.  C.  A.  547,  holding  on  appeal  that  the 
controversies  in  relation  to  the  bankrupt 
estate  which  do  iTot  come  within  the  jurie- 
diction  of  the  bankruptcy  court  are  those 
where  the  trustee  must  bring  suit  to  assert 
title  to  property  not  in  his  possession  or 
under  his  control.  Where,  even  before  the 
amendment,  the  claimant  is  also  a  bank- 
rupt, jurisdiction  to  decide  between  the  two 
estates  exists;  In  re  Rosenberg  (D.  C,  Pa.), 
8  Am.  B.  R.  624,  116  Fed.  402. 

224.  Kelly  v.  Smith,  Fed.  Gas.  7,675.    Un- 


der law  of  1841,  Buckingham  v.  McLean,  13 
How.  151.     See  also  Section  Twenty-three. 

225.  Whitney  v.  Wenman,  198  U.  S.  539, 
14  Am.  B.  R.  45,  in  which  case  it  was  held 
that  a  district  court  could  determine  by 
plenary  suit  in  equity  the  title  to  property 
claimed  by  trustee  to  have  been  surrendered 
to  third  parties  by  the  temporary  receiver 
after  the  filing  of  a  voluntary  petition  in 
bankruptcy,  without  right  and  authority 
from  the  court. 

226.  In  re  Antigo  Screen  Go.  (G.  G.  A., 
7th  Gir.),  10  Am.  B.  R.  359,  123  Fed.  249, 
58  G.  G.  A.  248;  In  re  Leeds  Woolen  Mills 
(D.  G.,  Tenn.),  12  Am.  B.  R.  136,  129  Fed. 
922,  holding  further  that  the  jurisdiction 
once  acquired  cannot  be  defeated  by  the 
surrender  of  the  property  to  the  alleged 
rightful  owner;  Cleminshaw  v.  Interna- 
tional Shirt  &  Gollar  Co.    (D.  C..  X.  Y.), 

21  Am.  B.  R.  616,  164  Fed.  797:  In  re  Mc- 
Dougall  (D.  G.,  N.  Y.),  23  Am.  B.  R.  762, 
175  Fed.  400;  In  re  Drayton  (D.  C.,  Wis.), 
13  Am.  B.  R.  602,  135  Fed.  883;  Matter  of 
McBride  (D.  G.,  N.  Y.),  12  Am.  B.  R.  81, 
132   Fed.  285. 

227.  Matter  of  Andre  (C.  C.  A.,  2d  Gir.). 
13  Am.  B.  R.  132,  133  Fed.  736.  68  C.  G.  A. 
374.  The  validity  of  an  assignment  of 
wages  made  prior  to  the  filing  of  the  bank- 
ruptcy petition  mu.st  be  determined  by  plen- 
ary   suit.     In    re   Drigjrs    (T).    C,   X.    Y.), 

22  Am.  B.  R.  621,  171   Fed.   897. 
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that  of  the  bankrupt  the  controversy  is  within  the  summary  jurisdiction 
of  the  bankruptcy  court^^  The  rule  may  be  summarized  as  follows: 
Where  there  is  a  claim  of  adverse  title  to  property  of  the  bankrupt  based 
on  a  transfer  antedating  the  bankruptcy,  a  plenary  suit  must  be  broi^t, 
either  at  law  or  in  equity,  by  the  trustee,  in  which  the  adverse  claim  of 
title  may  be  adjudicated*  But  if  there  is  no  such  adverse  claim  of  title, 
and  the  property  is  in  the  physieal  possession  of  a  third  party,  or  of  an 
agent  of  the  bankrupt,  or  of  an  officer  of  a  bankrupt  corporation,  who 
refuses  to  deliver  it  to  the  trustee,  it  is  not  necessary  to  bring  a  plenary 
suit,  but  the  court  may  act  summarily.^^ 


X.  CLOSING  AND  BXWENIIIG    nXATXS. 

a.  In  fenend.-^  Subdivision  8  of  section  2  invests  courts  of  bankruptcy 
with  the  power  to  "close  estates  whenever  it  appears  that  they  have  been 
fully  administered,  by  approving  the  final  accounts  and  discharging  the 
trustees,  and  reopen  them  whenever  it  appears  they  were  closed  before 
being  fully  administered."  The  final  accounts  of  trustees  are  to  be  fi)ed 
with  the  court  fifteen  days  before  the  date  fixed  for  the  final  meeting  of 
the  creditors.^"^ 

b.  Closing  estates.—  Under  this  subdivision  an  estate  can  only  be  closed 
when  it  appears  that  it  has  been  fully  administered.  Where  the  final  account 
of  the  trustee  has  been  approved,  the  trustee  discharged  and  all  the  funds 
of  the  estate  distributed,  the  estate  will  be  deemed  '^  closed  "  within  the 
meaning  of  this  subdivision.^^  Where  there  are  no  assets  and  no  creditors 
appear  at  the  first  meeting,  the  appointment  of  a  trustee  may  be  dispensed 
with.^"^  It  would  seem  to  follow  that  where  there  are  no  assets,  an  estate 
may  not  be  technically  closed  under  this  subdivision.^^  The  estate  is  usually 
closed  by  the  entry  of  an  order  approving  the  accounts  of  the  trustee  and 
discharging  him  from  his  trust.    By  the  terms  of  the  subdivision  the  act  of 


288.  Goodnougli  Mercantile  &  Stock  Co. 
▼.  Galloway  (D.  C,  Or.),  19  Am.  f,  R.  344, 
156  Fed.  504;  In  re  Kane  (D.  C,  N.  Y.), 
20  Am.  B.  R.  616.  624,  161  Fed.  633;  In  re 
Franklin  Suit  &  Skirt  Co.  (D.  C,  Fa.},  28 
Am.  6.  R.  278. 

889.  Babbitt  v.  Dutcber  (Snp.  Gt.),  816 
U.  S.  102,  83  Am.  B.  R.  519. 

880.  See  Bankr.  Act.  99  47,  8,  eubd.  S. 

831.  Kinder  t.  Scharff,  26  Am.  B.  R.  765. 

It  18  provided  in  section  llrd,  tbat  "  fuite 
■ball  not  be  brougbt  by  or  against  the 
trustee  of  a  bankrupt  estate  subsequent  to 
two  years  after  the  estate  has  been  closed." 
There  is  no  difficulty  as  to  the  time  when 
an  estate  is  deemed  closed,  where  the  trus- 
tee has  assets  in  his  possession  and  makes 
distribution  thereof  among  the  creditors. 
In  such  eases,  the  time  of  closing  is  the 
date  of  the  discharge  of  the  trustee  upon 


submission  of  his  final  account.  More  dif- 
ficulty will  arise  in  determining  the  time  of 
closing  when  the  estate  of  the  bankrupt  con- 
tains no  assets.  (See  discussion  of  this 
subject  under  Section  Eleven  of  this  work, 
subtitle  '*  Limitation  on  Suits  by  Trus- 
tees:*) 

838.  General  Order  XV.  See  also  Clark 
V.  Pidcoek  (C.  C.  A.,  3d  Cir.),  12  Am.  B. 
R.  309,  129  Fed.  745;  In  re  Levy  (D.  C, 
Wis.),  4  Am.  B.  R.  108,  101  Fed.  247. 

833.  Clark  v.  Pidcoek  (C.  C.  A.,  3d  Cir.), 
12  Am.  B.  R.  309,  129  Fed.  745,  in  which 
case  the  court  said:  "The  estate,  however, 
was  not  technically  closed  because  there 
was  no  final  meeting  of  creditors  or  dis- 
charge of  the  trustee  upon  the  settlement 
of  his  accounts." 
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closing  the  estate  consists  of  the  approval  of  thd  final  aocouuts  and  the 
discharge  of  the  trustee.""*^  As  we  have  seen  the  general  policy  of  the  law 
requires  trustees  and  other  court  officials  to  deal  expedilaouBij  with  the 
administration  of  bankrupt  estates.^^ 

0.  Reopening  estates. —  ^1)  Ik  general. —  This  subdivision  reeognizeer 
the  power  of  the  court  to-  reopen  estates  **  whenever  it  appears  they  were 
closed  before  being  administered."  Upon  the  proper  showing  of  jurisdic- 
tional facts,  it  is  the  duty  of  the  court  to  reopen  the  estate.^***  The  exercise 
of  the  power  to  reopen  rests  in  the  sound  discretion  of  the  court,  upon  the 
consideration  of  all  the  circumstances.^^ 

(2)  Lack  of  administration  sole  ground. —  The  subdivision  provides 
for  the  reopening  of  an  Ifei^teonly  wheri  cloiised  ^  before %eing  administered." 
This  is  the  only  gro^ind  for  the  reopening  of  an  estate.  ItbeoQindfj  essential 
therefore  to  ascertain  whether  tl^ere  has  bejen  a  lack  of  administration  before 
granting  the  application  to  reopen.^^*  The  common  cause  is,  therefore,  the 
discovery  of  unadministered  assets,  and  it  has  been  held  that  the  allegations 
of  the  petition  to  reopen  must  be  such  as  to  satisfy  the  court  that  such 
assets  exist.^^® 

(3)  Parties  who  may  apply. —  The  application  for  reopening  must  be 
made  by  some  party  interested,  in  the  estate,  ^iifl'^dio  would  be  benefited 
by  the  reopening. ^^^  An  application  by  the  bankrupt  to  reopen  the  pro- 
ceedings may  be  granted  on.the  grpund  of  newly  discovered. assets,  although 


234.  Settlement  of  estate.— The  final  set- 
tlement of  the  bankrupt's  eetate  will  not  be 
ordered  until  a  full  and  complete  record  of 
the  proceedings  is  made,  showing  that 
thev  have  been  conducted  Sn  accordance 
with  the  requirements  of  the  act  and  the 
general  orders  of  the  Supreme  Court  and 
the  district  rules  and  a  balance  sheet  ia 
presented  which  can  be  understood,  and  from 
which  the  bankrupt  and  his  creditors  can 
see  what  has  been  done -with  their  money. 
In  re  Carr  (D.  C,  N.  0.),  8  Am.  B.  R.  635, 
116  Fed.  556. 

236.  See  discussion  under  heading  **  Eie- 
peditious  exercise  of  jurisdiction**  ante,  p. 
29. 

In  re  Carr  (D.  C,  N.  Car.),  8  Am.  B.  R. 
635,  116  Fed.  556.  See  generally  under 
l^ankr.  Act,  §  47,  poftt ;  and  as  to  when 
an  estate  is  "closed,"  see  §§  11  and  55, 
post. 

Speedy  administration. — ^In  the  case  of 
Boyd  V.  Glucklich  fC.  C.  A.,  8th  Cir.), 
8  Am.  B.  R.  393,  116  Fed.  131,  the  court 
said:  "The  bankruptcy  act  contemplates 
that  proceedings  in  bankruptcy  shall  go 
forward  with  all  reasonable  dispatcli  com- 
patible with  the  due  and  orderly  adminis- 
tration of  justice  and  a  proper  regard  for 


the  fundamental  rights  of  the  citizens." 
See  also  In  re  Paine  (D.  C,  Ky.),  11  Aai« 
B.  R.  354,  127  Fed.  346. 

236.  In  re  Newton  {C.  C.  A.,  8th  Cir.), 
6  Am.  B.  R.  52,  107  Fed.  429. 

237.  Matter  of  Paine  (D.  C,  Ky.),  11 
Am.  B.  R.  351,  127  Fed.  246. 

Discretion  of  court.— An  application  to 
reopen  tlie  estate  of  a  bankrupt  to  enable 
the  trustee  to  maintain  an  action  to  re* 
cover  concealed  assets  is  addressed  to  the 
discretion  6f  the  court,. and  its  action  will 
not  be  reversed  except  for  an  abuse  of  dis- 
cretion. In  re  Goldman  (C.  C.  A.,  2d  Cir.), 
11  Am.  B.  R.  707,  129  Fed.  212. 

238.  :Matter  of  Paine  (D.  C,  Ky.),  11 
Am.  B.  R.  351,  127  Fed.  246,  in  which  the 
court  said:  "  The  power  to  reopen  the  case 
is  given  in  one  contingency  only,  namely, 
when  it  appears  that  the  case  was  closed 
before  beitig  fully  administered.** 

239.  In  re  Newton  (C.  C.  A.,  8th  Cir.), 
6  Am.  B.  R.  52,  107  Fed.  439;  Matter  of 
Paine  (D.  C,  Ky.),  11  Am.  B.  F.  351,  127 
Fed.  246. 

240.  In  re  Chandler  (C.  C.  A.,  7th  Cir.), 
14  Am.  B.  R.  512,  138  Fed.  637,  71  C.  C.  A. 
87:  In  re  Meyer  (D,  C,  Dr.),  25  Am.  B.  R. 
44,    181    Fed.    904. 


§  %  (8)0 


Sx-OpxNiNa  Ebtatxb. 


t% 


the  time  for  filing  claims  has  expirecL^^  Creditors  who  have  not  proved 
their  claims  cannot  apply  for  the  reliel^^  A  former  trustee  has  no  standing 
in  court  to  seek  the  reopening  of  an  estate.^^ 

(4)  When  application  gsantsd. —  The  application  may  be  granted 
where  a  probable  fraudulent  transfer  of  property  is  apparent ;  in  such  case 
the  order  jeopening  the  estate  should  n<yt  be  construed  as  authqrizing  the 
trustee  to  commence  an  action  in  ^  State  court  to  set  aside  the  transfer.^^ 
The  bankrupt's  application  to  reopen  made  several  months  after  his  dis- 
charge^ so  as  to  permit  him  to  amend  his  schedules  by  inserting  the  name 
of  a  creditor  omitted  therefrom,  so  that  the  bankrupt  may  also  be  discharged 
from  such  creditor's  claim  should  be  denied.^*^  But  a  reopening  after,  a 
discharge  has  been  permitted  for  the  purpose  of  amending,  schedules  \kj 
inserting  a  claim  upon  which  an  action  was  pending  at  i^e  time  of  adjudica« 
tion  and  to  which  a  counterclaim  had  been  pleaded.^^  And  where  an  estate 
has  been  ope^ed  because  of  newly  diseovered  assets  the  bankrupt  will  be 
permitted  to  amend  his  schedules  to  include  exemptions^  where. he  had  re- 
ceived but  a  part  of  the  exemptions  to  which  he  was  entitled,  because 
of  insufficiency  of  assets.^^''  Where  a  discharge  was  refused  because  the 
bankrupt  had  not  accounted  for  a  large  sum  of  money,  the  esti^te  m%y 
be  reopened.^*  It  has  been  held  that,  where  the  time  to  £le  claims  has 
expired,  a  reopened  case  will  redound  to  the  benefit  only  of  creditors  whose 
daims  were  allowed  in  the  original  proceeding,^^  Laches  of  the  applicant 
may  deprive  him  of  his  right  to  a  reopening.**^  It  frequently  becomes  neces- 
sary to  reopen  estates  that  there  may  be  a  trustee  on  whom  process  may  be 
served ;  thus,  where  burdensome  property  has  vested  in  the  trustee,  and,  by 
inadvertence,  he  has  not  been  formally  excused  from  taking  the  same,  and 
a  mortgagee  wishes  to  foreclose* 

(5)  Practice. —  The  practice  is  simple  —  an  ex  'parte  application  to  the 
judge  for  an  order  reopening,  and,  if  granted,  a  reference  to  the  referee  and 
a  meeting  of  creditors  on  notice,  with  the  other  subsequent  proceedings  as  in 
the  original  case.  The  petition  to  reopen  an  estate  need  not  be  of  any 
formal  or  technical  character,  but  should  reasonably  satisfy  the  court  of  the 


t41.  In  re  Pierson  (D.  C,  X.  Y.)>  23  Am. 
B.  R.  58,  174  Fed.  160, 

S4S.  Matter  of  Paine  (D.  C,  Ky.),  11 
Am.  B.  R.  351,  127  Fed.  246. 

848.  Matter  of  Paine  (D.  C,  Ky.),  11 
Am.  B.  R.  351,  127  Fed.  246. 

844.  In  re  Ryburn  (D.  C,  Ct.),  16  Am. 
B.  R.  514,  145  Fed.  662. 

245.  In  re  Spicer  (D.  C,  N.  Y.),  16  Am. 
B.  R.  802,  145  Fed.  431. 

846.  In  re  McKee  (D.  C,  N.  Y.),  21  Am. 
B.  R.  306,  165  Fed.  269. 

847.  In  re  Irwin  (D.  C,  Pa.),  22  Am. 
B.  R.  165,  177  Fed.  284. 


848.  In  re  Barton  (D.  C,  Ark.),  16  Ajb. 
B.  R.  569,  144  Fed.  540. 

840.  In  re  Shaffer  (D.  C,  N.  Car.),  4 
Am.  B.  R.  728,  104  Fed.  982. 

850.  Laches  in  making  appUcation.-"In 
tlie  ease  of  In  re.  Paine  (D.  C,  Ky.),  11 
Am.  B.  R.  351,  127  Fed.  248,  the  court 
held  the  proper  rule  to  be  that  a  fairly 
reasonable  time,  under  all  the  circumstances 
of  the  case,  should  be  allowed  and  that  if 
the  parties  who  had  full  knowledge  de- 
layed an  unreasonable  time  to  seek  to  re- 
open a  case,  their  laches  should  authoriae 
the  court  to  refuse  to  do  so.     In  the  case 
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requisite  jurisdictional  fact  of  non-administration.^*  The  petition  is  not 
required  to  «how  what  property  was  surrendered  by  the  bankrupt,  or  what 
representations  were  made  in  his  schedules,  nor  that  any  creditor  was 
deceived  by  his  representntions.^ 

* 

ZI.    CONFIRMATION  OR  RXJBCTION  OW  COilPOSiTIQir& 

• 

Subdivision  9  of  this  section  authorizes  a  court  of  bankruptcy  to  "  confirm 
or  reject  compositions  between  debtors  and  their  creditors,  and  set  aside 

*  compositions  and  reinstate  the  cases."  Section  12  of  the  act  recognizes  ^nd 
specifies  the  compositions  which  are  subject  to  confirmation  by  the  court. 

. »  This  whole  subject  is  discussed  under  that  section.  The  power  conferred 
upon  the  court  to  confirtn  or  reject  such  compositions  is  limited  to  those 

recognized  in  §  13.*^ 

,  "  .       •  i 

XII.  SNTORCXMENT  OF  A€T  BY  NBCCS^ARY  ORDERS,  PROCESS  OR  JUDGMfiHT. 

I  .  ^  '  I 

a.  In  general. —  Subdivision   15   invests  courts  of  bankruptcy  with   the 

power  "  to  make  such  orders,  issue  such  process,  and  enter  such  judgments 

in  addition  to  those  specifically  provided  for  as  may  be  necessary  for  the 

enforcement  of  the  provisions  of  this  act.''     This  is  the  omnibus  clause  of 

the  section.     GFenerally  speaking,  it  may  be  availed  of  to  compel  anything 

which  ought  to  be  done  for,  or  to  prevent  anything  which  ought  not  to  be 

done  against,  the  enfoJ^cement  of  the  law ;  provided  the  court  of  bankruptcy 

otherwise  has  jurisdiction  of  the  person  or  the  subject-matter.^^     Under 


of  In  re  .Ree««  <D.  O.,  Ala.),  8  Am.  B.  R. 
411,  115  Fed.  093,  it  was  held  laches  on  the 
'  part  of  a  creditor,  who  had  received  notice 
of  the  .filing  of  a  petition,  to  fail  to  con- 
,  test  the  bankrupt's  claim  to  exemption. 
In  the  case  of  Vary  v.  Jackson  (C.  C.  A., 
3th  Cir.),  21  Am.  B.  R.  384,  164  Fed.  840, 
a  delay  of  seven  years  was  held  laches,  es- 
pecially since  the  petitioner  failed  to  show 
■when  the  alleged  fraud  was  discovered.  See 
also  Traub  v.  Murshall  Field  Go.  (C.  0.  A., 
5th  Cir.),  25  Am.  B.  R.  410,  182  Fed.  622. 
251.  In  re  Newton  (C.  C.  A.,  8th  Cir.), 
«  Am.  B.  R.  52,  107  Fed.  430,  holding  that 
while  a  petition  to  reopen  an  estate  once 
closed  need  not  be  of  formal  or  technical 
character,  it  should,  either  in  itself  or  in 
connection  with  supportinjj  affidavits,  be 
of  such  a  nature  as  to  reasonably  satisfy  the 
court  of.  the  requisite  jurisdictional  fact 
that  there  are  some  assets  l)elongin^  to  the 
bankrupt  which  have  not  been  admin- 
istered: and  a  petition  which  does  not  state 
substantial  or  d(»finite  facts,  but  simply 
asks  for  the  appointment  of  a  trustee,  is 
T»ot  sufficient  to  warrant  action  by  the  court 
in  this  respect. 


Unverified  ^titloa.—- An  order  to  open  a 
closed  estate  will  not  be  granted  when  the 
papers  in  the  case  are  unverified,  if  affi- 
davits of  reputable,  disiYiterested  persons 
are  filed  which  deny  the  statements  in  the 
moving  papers.  In  re  Soper  &  Slada  (Rel., 
N.  Y.),  1  Am.  B.  R.  193. 

858.  Traub  v.  Marshall  Field  Go.  (G.  C. 
A.,  5th  Cir.),  25  Am.  B.  R.  410,  182  Fed. 
622. 

868.  In  re  Frear  (D.  C.,  N.  Y.),  10  Am. 
B.  R.  199,  120  Fed.  978. 

854.  In  re  Hicks  (D.  C,  N.  Y.),  13  Am. 
B.  R.  654,  133  Fed.  739.  The  language  of 
the  text  was  quoted  with  approval  in  th.» 
case  of  In  re  Donnelly  (D.  C,  Ohio),  2r> 
Am.  B.  R.  304,  307. 

Scope  of  subdivision. —  In  the  case  of  !•. 
re   Swofford   Bros   Dry  Goods   Co.    (D.    C. 
Mo.),  25  Am.  B.  R.  282,  2^6,  180  Fed.  54. » 
the  court  said: 

"It  is  said  this  section  mav  be  avniU-l 
of  to  compel  anything  which  ought  to  b*- 
done  for,  or  to  prevent  anything  whicli 
onpht  not  to  be  done  against  the  enforce- 
ment of  the  law,  provided  the  court  of 
bankruptcy    otherwise    has    jurisdiction    of 
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the  power  here  ^^f erred  the  bankrupt  may  be  eoHipriled  to  perform  other 
duties  than  those  enumerated  in  §  7;  he  iriay  be  restrained  from  leaying  the 
jurisdiction  of  the  oourt  in  the  proper  case,  by  writ  of  ne  exeatJ^  This 
subdivision  is  not  sufficiently  broad  to  authorize  an  order  requiring  a 
bankrupt,  who  has  been  released  from  an?est,  to  give  bail.^*^ 

b.  InjuneUctts  Mher  than  afainst  luits.— (i)  Ik  oekhratu — Early  in  the 
administration  of  the  present  law,  i;he  injunction  was  frequently  used  to 
prevent  the  dissipation  of  assets  to  which  the  bankrupt  had  title.^'^  Through 
this  power  a  eotiil;  may  extend  the  powers  of  receivers  appointed  under 
§  2  (3);  in  the  exercise  of  it  the  oourt  may  compel  the 'surrender  by  a 
bankrupt  of  his  property.  It  is  frequently  ealled  upon  to  justify^  the  making 
of  orders  and  the  issuing^  of  process  required  for  the  due*  administration  of 
the  bankrupt's  estate.  Many  instances  of  swih  orders  and  process-  mi^t  he 
here cit^,  but  it  scfemsmore  appropriate  to  refer  to  them'jin  cohiiection  with 
other  pai^  of  ihe  act.  The  power  to  enjoin  i^  inheveniin  the  court  .of 
bankruptcy  as  a  court  of  equity:  It  ineludes  the  power  to  grant  Bte^ 
conferred  by  §11;  of  pending  buitrin  other  courts;  That  the  broad  |>hra8ing 
of  subdivision  15!' timoilnts  to'ail'*«9(press  ratification  of- this 'inherent  pow«r 
has  not  been  doubted.  The  exercise  of  it,  like  the  quasiKsrimioal  remedy 
of  contempt,  is  essential  to^e  due  enforoemeht  of  the  act,  pui  was*  the  addi- 
tional process  of  seizure  wheli  tho  get  conqilained  of  amounted  to  ah  act 
of  bankruptcy  or  other  fraud  6n' the  act.^'  Where,  however,  the  property 
at  which  the  piroeess  was  aimed  was  cjaiiqf^d  adversely  by  another^  andr.  in 
that  other's  possession,  the  Supreme  Court's  decision  in  the  Bardes  case  at 


the  person  or  tl^e  Bu1;»j^t-matter.  'For 
Budi  purposes  the  court  has  the  pletiary 
powers  of  a  court  of  equity  and  can  exer- 
cise the  powers  Of  such  a  court  for  the  as- 
certainment and  enfortement  of  the. lights 
and  equities  of  the  various  parties  iirter- 
eated  in  the  estate  of  the  bankrupt  com- 
panv/'  Citing  In  re  Seigel-Hillman  Dry 
Goods  Co.  (D.  C,  Mo.),  7  Am.  B.  R.  351, 
111  Fed.  980-983;  Bodge  v.  Norlin  (C.  C. 
A.,  8th  Cir.),  13  Am.  B.  R.  176,  133  Fed. 
363-368,  68  C.  C.  A.  425;  Bardes  V.  Ha- 
warden  Bank,  178  U.  S.  524-535,  4  Am. 
B.  R.  153,  20  Sup.  Ct.  1000,  44  L.  Ed.  1176. 
The  power  should  be  exercised  so  sa  to  fa- 
cilitate the  prompt  settlement  of  bankrupt 
estates,  and  technical  pleas  should  be  dis- 
regarded when  no  injustice  will  result.  In 
re  Musica  &  Son  (D.  C,  La.),  30  Am.  B.  R. 
555. 

255.  In  re  Cohen  (D.  C,  111.),  14  Am. 
B.  R.  355,  12€  Fed.  599;  In  re  Lipke  (D.  C, 
N.  Y.),  3  Am.  B.  R.  569,  98  Fed,  970;  In 
re  Fleischer  (D.  C,  N.  Y.),  18  Am.  B.  R. 
194,  151  Fed.  82;  Matter  of  Berkowits  (IX 
a,  N.  J.),  22  Am.  B.  E.  231,  173  Fed.  1012. 
Compare  In  re  Ketchum  (C.  C.  A.,  6th  Cir.), 
5  Am.  B.  R  532,  108  Fed.  35. 


ase.  U.  8.  ex  rel.  Kelly  v.  Peters  (D.  O:, 
m.),  2S  Am.  B.  KL  m^l^S  Fed.  618; 

957.  For  imstanoe,  aee  'in  #e  GutwilMfr 
<C.  0:  A.,  2d  Cir.),>  1  iAa.  B4  R.  3S8,  9^ 
Fed.  3d7,  whiqh  is  typiqftl;  of  i^^  efurlier 
cases,  and  In.  re  Kle^nhans  (D.  C.,  N..  Y.)  t 
7  Am.  B,;R.  604,  J13  Fed,  107;  In  re  Smith 
(D.  C,  Ga.),  8  Am.  B.  R.  65,  113  Fedl  993; 
In  re  Tune  (D.  C,  Ala.),  8  Am.  B.  R.  285, 
115  Fed.  906,  and  In  re  Ghitman  (D.  C, 
K  Y.),  8  Am.  B.  R.  252,  114  Fed.  1009, 
among  the  later  cases;  Nor  is  it  thought 
that  the  cases  of  In  re  Shoemakw  (D.  C.» 
Va.),  7  Am.  B.  R.  437,  X12  Fed.  648,  anci 
In  re  Wells  (I>.  C,  Mo.),  8  Am.  B,  R.  75, 
114  Fed.  222,  have,  save  in  their  respec- 
tive  districts,  abridged  this  very  neceasarjr 
power.  Verbal  notice  of  the  injunction  has- 
been  held  enough.  In  re  Krinsky  Bros. 
(D.  C,  N.  Y.),  7  Am.  B.  R.  5«6,  112  Fed. 
978.  For  analogous  cases,  see,  also,  under 
section  eleven  of  this  work. 

$58.  In  re  Etheridge  Furniture  Co.  (D. 
C,  Ky.),  1  Am.  B.  K  112,  92  Fed.  329;  In 
re  Sievers  (D.  C,  Mo.),  1  Am.  B.  R.  117, 
91  Fed.  366;  In  re  De  Gottardi  (D.  C,  Cal.)» 
7  Am.  B.  R.  723. 
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once  made  it  doubtful  whether  this  jurisdiction  could  longer  be  exercised,** 
This  doubt  has  now  been  removed  by  the  amendments  of  1903.^*^  It  may  be 
suggested,  however,  that  Bryan  v.  Bernheimer,  supra,  having  affirmed  the 
doctrines  of  the  earlier  decisions  and  to  that  extent  lijnited  the  Bardes  case, 
the  power  to  take  a  bankrupt's  property  from  the  possession  of  one  who 
holds  it  under  a  transfer  which  is  iu  itself  an  act  of  bankruptoy,  and  the 
lesser  power  of  enjoining  his  disposition  of  it,  have  always  been  available.*^ 
Indeed,  the  reasoning  of  Bryan  v.  Bemheimer  indicates  that  where  the 
possession,  though  adverse,  is  through  an  act  at  which  amounts  to  a  fraud 
on  the  law,  though  possibly  not  an  act  of  bankruptcy,  the  power  to  enjoin 
existed  even  before  the  amendment  of  §  23-b  by  the  act  of  1903,^*^ 

(2)  Acts  prior  to  abjudication. — ^When  a  petition  is  filed  the  bank- 
ruptcy court  may  restrain  by  injunction  the  commission  of  any  act  that  will 
interfere  with  or  prevent  the  due  administration  of  the  act,"^  for  the  puipoas 
of  preserving  the  statu  quo  of  the  property  until  it  m^y  be  ascertained 
whether  or  not  an  adjudication  should  be  decreed.*^ 

(3)  INJUNCTION  TO  RESTRAIN  SALBs.—- Under  this  clause  a  court  of 
bankruptcy  may  restrain  a  sale  of  the  property  of  a  bankrupt  corporation^ 
at  the  instance  of  its  treasurer,  to  pay  debts  sequred  by  a  trust  deed  cover- 
ing all  the  property,  where  it  appears  that  the  interests  of  all  the  parties 
would  be  protected  by  selling  the  property  under  the  direction,  of  the 
bankruptcy  court.^®^    A  bankruptcy  court  may  not  restrain  a  sale  by  the 


S69.  See  In  re  Ward  (D.  C,  Mass.)* 
5  Am.  B.  R.  215,  104  Fed  986. 

960.  See  Section  Twenty-three  of  this 
"work. 

Injonction  to  Tettrahi  dispositioii  of  prop- 
erty;— In  the  csase  of  In  re  Norria  ( D.  C, 
N.  Y.y,  24  Am.  B.  R.  444,  177  Fed.  598,  the 
court  said :  ''  Under  the  circumstances,  it 
would  seem  tliat  the  only  safe  way  to  pro- 
tect the  rights  of  the  creditors  is  to  con- 
tinue the  injunction  until  the  rights  of  the 
parties  have  been  determined  by  a  proper 
tribunal.  Formerly  it,  was  doubtful  whether 
a  court  of  bankruptcy  could  take  jurisdic- 
tion to  restrain  the  disposition  of  property 
in  possession  of  a  third  person  claiming  title 
thereto;  but  the  case  of  Bryan  v.  Bem- 
heimer, 181  U.  S.  188,  5  Am.  B.  R.  623,  21 
Sup.  Ct.  557,  45  L.  ed.  814,  and  the  amend- 
ment of  1903  (Act  Feb.  5,  1903,  c.  487, 
§  8,  32  Stat.  798  [U.  S.  Comp.  »St.  Supp. 
1909.  p.  13121)  to  section  23-b  of  the  Bank- 
ruptcy Act,  removes  any  doubt  that -may 
theretofore  have  existed  as  to  such  power. 
If  the  proposed  sale  of  the  property,  which 
is  in  the  possess  ion  of  the  wife  of  the  bank- 
rupt therein,  is  not  enjoined  during  the 
pendency  of  the  plenary  action,  it  is  not 
diflficult  to  perceive  that  the  interests  of 
the  general  creditors  are  liable  to  suffer." 


Citing  Collier  on  Bankruptcy  (7th  ed) 
p.  50. 

861.  See  In  re  Bender  (D.  C,  Ark.),  5 
Am.  B.  R.  eae,  lOO  Fed.  873;  s.  c,  oa 
appeal  sub  nom.  In  re  Young  (C.  C.  A»,  Sik 
Cir.),  7  Am.  B.  R.  14,  111  Fed.  158. 

868w  Note  also  In  re  Currier  (Ref., 
N.  Y.),  5  Am.  B.  R.  639. 

868.  In  re  Hornstein  (D.  C,  N.  Y.),  10 
Am.  B.  R.  308,  122  Fed.  266,  in  whieh  it 
was  held  that  the  court  has  power  be- 
tween the  time  an  involuntary  petition  is 
filed  and  the  selection  of  a  trustee,  to  en- 
join all  persons  within  its  jurisdiction  from 
doing  any  act  that  will  interfere  with  or 
prevent  the  due  administration  of  the 
bankruptcy  act,  and  comity  does  not  re- 
quire said  court  to  compel  persons  whooe 
rights  are  seriously  jeopardized  by  proceed- 
ings in  a  State  court  to  resort  thereto  for 
protection.  In  re  Smith  (D.  C.#  6a.),  8 
Am.  B.  R.  55,  113  Fed.  993;  In  re  Gold- 
berg (D.  C,  N.  Y.)  9  Am.  B.  R.  156,  117 
Fed.  692. 

264.  Tn  re  Hines  (D.  C,  Or.),  16  Am. 
B.  R.  538,  144  Fed.  147. 

265.  In  re  Jersey  Island  Packing  Co. 
(C.  C.  A.,  9th  Cir.)i  14  Am.  B.  R.  689,  138 
Fed.  625. 

Sale  of  real  estate.-*  A  bankruptcy  court 
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pledgee  of  property  held  by  him  under  a  valid  agreement  of  pledge  by  the 
bankrupt  and  pursuant  to  its  terms.^**  Such  a  pledge  and  the  rights  of  the 
parties  thereto  are  governed  by  the  law  of  the  State  where  made,^^  and, 
being  valid  and  not  forbidden  by  any  provision  of  the  bankruptcy  act,  cannot 
be  interfered  with  by  the  court.  A  sale  by  a  receiver  of  a  corporation,  who 
kas  been  in  possession  for  a  considerable  time  prior  to  bankruptcy,  should 
Bot  be  restrained  unless  it  clearly  appears  that  the  interests  of  creditors 
will  be  thereby  jeopardized,^®® 

(4)  Otheb  instances  whbee  injunction  will  issue.—  The  power  will 
be  exercised  to  protect  the  bankrupt  from  the  enforcement  of  a  penalty 
imposed  by  a  State  law  or  city  ordinance,  for  a  failure  to  pay  a  dischargeable 
debt ;  ^^  and  to  protect  the  bankrupt  from  arrest  while  attending  court  or 
oigaged  in  the  performance  of  a  statutory  duty.^^  Injunction  will  lie  to 
prevent  removal  of  property  to  a  foreign  country  which  is  alleged  to  have 
been  preferentially  transferred,^^ 

c.  Practice —  This  protective  process  is  frequently  resorted  to  in  involun- 
t4iry  cases,  sometimes  being  included  in  and  sometimes  following  the  order 
appointing  a  receiver.  Where  possible,  the  order  granted  should  be  in  the 
nature  of  a  temporary  stay,  coupled  with  a  show  cause  returnable  on  a  day 
certain.  The  use  of  the  writ  itself  is,  however,  not  unusual,  and,  there  . 
being  no  limitation  on  its  operation,  as  there  is  on  the  writ  issued  under 
§  11,  it  remains  in  force  until  modified  or  dissolved.  Any  one  aggrieved 
can,  on  proper  notice,  move  to  dissolve.  The  application  both  for  and  to 
dissolve  the  injunction  may  be  made  on  petition  or.  affidavits^, entitled  in  the 
case,  and,  if  after  the  adjudication,  should  be  made  to  the  referee.  It  baa 
been  thought  that  the  referee  can  grant  no  more  than  a  temporary  stay,  the 
Supreme  Court  having,  by  General  Order  XII,  limitjed  the  granting  of 
injunctions  on  suits  to  the  ju^ge.  But  this  general  order  aifects  the  injunc- 
tion here  discussed  otily  by  analogy.  Since  Mueller  v,  Nugent,  supra,  it 
would  seem  that  the  referee,  being  vested  with  all  the  functions  of  a  conrt 
of  bankruptcy  save  a  few,  not  inclusive  of  the  power  to  enjoin,  may  grant 
permanent  injunction  orders  having  all  the  force  of  like  orders  issuing  from 
the  judge,  ejseept  to  stay  proceedings  of  a  court  or  an  officer  of  the  United 


baa  not  jurisdiction  to  staiy  the  sale  of  real 
estate  duly  aeixed  under  a  judgment  ren- 
dered in  an  action  to  foreclose  a  mortgage, 
rendered  long  prior  to  the  four  months  pre- 
ceding the  petition  and  adjudication  of  the 
mortgagor.  Sample  v.  B^ley  (C.  G.  A*, 
5ik  Gir.),  20  Am.  B.  R.  164,  158  Fed.  606. 

t86.  Matter  of  Mayer  (G.  G.  A.,  3d  Gir.), 
19  Am.  B.  R.  356,  156  Fed.  432. 

MT.  Hiseock  v.  Varick  Bank,  208  U.  S. 
2S,  18  Am.  B.  R.  1. 

I.  In  re  Steel ingworth  Ry.  Supply  Go. 


(D.  C,  Pa.),  21  Am.  B.  R.  342,  164  Fed. 
591. 

Sed.  In  re  Hicks  (D.  0.,  N.  T.),  13  Am. 
B.  R.  654,  133  Fed.  739;  In  re  Home  Dis- 
count Go.  (D.  C.,  Ala.),  17  Am.  B.  R.  168, 
187,  147  Fed.  538. 

270.  Matter  of  Adler  (G.  G.  A.,  2d  Gir.), 
16  Am.  B.  R.  414,  144  Fed.  659. 

371.  Pyle  v.  Texas  Transport  k  Terminal 
Go.  (D.  G.,  La.),  25  Am.  B.  IL  829,  185 
Fed.  309. 
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States  or  of  a  State.^"    Forms  will  be  found  in  '^  jSupplementar j  Forms," 
post. 

d.  Precedents  under  the  law  of  1867. —  For  precedents  as  to  principles  as 
well  as  practice,  see  discussion  of  injunctions  against  suite  under  Section 
Eleven.^^^ 

XIII.  TAXATION  OF  COSX& 

By  subdivision  18  of  this  section  a  court  of  bankruptcy  may  "  tax  costs, 
whenever  they  are  allowed  by  law,  and  render  judgments  therefor  against 
the  unsuccessful  party,  or  the  successful  party  for  cause,  or  in  part  against 
each  of  the  parties,  and  against  estates,  in  proceedings  in  bankruptcy."  The 
costs  for  which  payment  is  herein  authoi'ized  are  such  as  are  allowed  by  this 
act  arising  from  the  bankruptcy  proceedings  in  the  administration  of  the 
estate.^*  The  costs  taxable  under  this  subdivision  are  something  different 
from  the  costs  allowed  as  fees  and  mileage  of  witnesses,  and  the  allowances 
to  the  attorneys,  which  are  considered  under  other  sections  of  the  act.^' 
So  too,  allowances  for  fees  of  stenographers  are  expressly  provided  for  Imder 
5  38-a  (5),  and  will  be  considered  under  that  section.  Costs  must  be  allowed 
in  all  involuntary  cases  where  the  adjudication  is  contested.^*  Only  costs 
allowed  by  law  may  be  taxed.  Where  there  is  no  specific  provision,^'  this 
subdivision  seems  to  assimil&te  costs  in  bankruptcy  to  those  under  the  equity 
practice  in  the  United  States  courts.^^®    Under  the  former  law,  it  was  held 


272.  Geij.  Ord.  XII,  3;  In  re  Berloowitz 
(D.  C,  Pa.),  16  Am.  B.  R.  251,  143  Fed. 
598;  In  re  Steuer  (D.  C,  Mass.),  5  Aia. 
B.  R.  {209,  214,  104  Fed.  976, 

278.  See  also  Irving  v.  Hughes,  Fed.  Cas. 
7,076;  In  re  Miiner,  Fed.  Cas.  9,912;  Kel- 
logg V.  Russell,  Fed.  Cas.  7,666;  U.  S. 
ex  rel.  Hyde  v.  Bancroft,  Fed.  Cas.  14,513; 
In  re  South  Side  R.  R.  Co.,  Fed.  Cas. 
13,190. 

274.  Costs  in  administratiom  of  estate.— 
In  the  case  of  Matter  of  Kyte  (D.  C,  Pa.), 

26   Am.   B.  R.   507,  —  Fed. ,  the  court 

Haid:  "Administration  of  an  estate  has 
been  defined  to  mean,  a  term  applied  to 
denote  the  management  of  an  estate  by  a 
person  appointed  by  authority  of  law  to 
take  charge  thereof  in  place  of  the  legal 
owner.  In  a  bankruptcy  court  the  legal 
owner  of  the  estate  is  the  bankrupt,  who 
18  required  to  turn  over  his  entire  estate 
to  some  one  to  be  designated  by  the 
creditors  and  approved  by  the  court,  for  the 
purpose  of  administering  the  same  for  the 
benefit  of  all  the  bankrupt's  creditors.  All 
acts  necessary  to  be  done  to  accomplish  the 
purpose  of  converting  the  assets  of  the 
estate  and  distributing  the  same  to  anvi 
amongst  the  creditors  legally  entitled 
thereto,  as  well  as  any  act  tending  to  in- 


crease the  value  of  the  estate,  or  in  some 
material  manner  benefit  the  estate  of  the 
bankrupt,  whereby  the  general  intercBts  of 
all  the  creditors  may  be  advanced,  con- 
stitute the  administration  of  the  estate. 
The  intent  of  the  law  is  to  administer  the 
estate  for  the  general  intearests  of  all  the 
creditors  with  the  least  possible  expense, 
and  to  this  end'  when  any  proposition  of 
interest,  as  well  as  detrimental  to  the 
creditors  is  made,  the  law  provides  thut  all 
the  creditors  shall  have  notice  of  a  time 
and  place  to  meet  and  either  assent  to  or 
disapprove  of  such  proposition.  This  un- 
doubtedly is  a  provision  of  the  law  which 
has  been  created  to  throw  a  safeguard 
around  the  interests  of  the  creditors  so 
that  the  opportunity  for  abuse  or  mis- 
management of  their  interests  may  be  re- 
duced to  a  minimum." 
276.  See  Bankr.  Act,  {§  62  and  64,  post, 

276.  See  Bankr.  Act,  |  3-e  and  General 
Order  XXXIV.  See  also  In  re  Ghiglione 
(D.  C,  N.  Y.) ,  1  Am.  B.  R.  580,  93  Fed.  186 , 
In  re  Morris  (D.  C,  Pa.),  7  Am.  B.  R.  709, 
115  Fed.  591. 

277.  As,  for  instance,  in  Bankr.  Act,  §  3-e. 

278.  See  the  Equity  Rules  and  local  rules 
in  the  different  districts. 
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that  costs  might  be  allowed  the  prevailing  party  in  a  proceeding  to  set  aside  a 
discharge ;  ^™  under  the  present  law,  the  same  has  been  held  as  to  a  pro- 
ceeding for  a  discharge.^^  Where  the  bankrupt  oonsents  costs  may  be  paid 
from  the  proceeds  of  the  sale  of  exempt  property,  even  if  a  creditor  having 
an  equitable  lien  thereon  objects  to  such  payment.^^  Precedents  as  to  costs 
on  appeal  will  be  found  in  the  foot-note.^^  It  seems,  too,  that,  under  the 
previous  law,  costs  were  allowed  against  creditors  who  unsuccessfully  con- 
tested the  validity  of  claims,^®  and  that,  if  the  truatee  refiu^d  to  object  to 
claims,  creditors  successfully  contesting  the  same  were  allowed  costs  out  of 
the  estate.^^  Where  an  involuntary  petition  •  is  dismissed  for  want  of 
jurisdiction  costs  caniLot  be  allowed  to  the  successful  party .?^  But  costs,  to 
be  taxable  under  this  subdivision,  niust  be  incurred  "  in*  proceedings  in 
bankruptcy."    Costs  may  be  taxed  by  the  referee.^  ' 


279.  In  re  Holgate,  Fed.  Cas.  6,601, 

280.  Bra^assa  v.  St.  Louis  Cycle  (C.  0. 
A.,  5th  Cir.),  5  Am.  B.  IL  700,  10?  Fed! 
77.  Compare  also  In  re  Wolpert  (R^f.^ 
X.  Y.),  1  Am.  B.  R.  436,  and  In  re  Gay- 
lord  (D.  C,  N.  Y.}s  5  Am.  B.  H.  *S05.' 

281.  In  re  Castleberry  (D,  C,  G^.),  la 
Am.  B.  R.  430,  143  Fed.  1,018. 

282.  In  re  Orman  (C.  C.  A.,  5th  Cir!),  5 
Am.  B.  R.  608,  107  F^  101;  Iil  n  Dick* 
bon  (D.  C,  N.  Y.),  7  Am.  B.  R.  679,  111 


Fed.  726;'Katter  qI  Jpsepbson  (D.  C,  Gb.)v 
9  Am.  B.  R.  608^  121  Fed.  142.    . .  .  . 

288.  In  re  Troy  Woolen   Co.,  Fed.   Cas. 
14,203.  ;-/■.';.  •    •' 

284.  In  re  Iatt)e  River  Lumber  Co^, 
(D.  C,  Ark.),  3  Am.  B.  ,i.  682,  101  Fed^, 
k58k  .  .''•;: 


^1  ■  \ 


't     i 


285.  In  re  R.  H.  WilMai^s  (D.  C.,.Atk.)» 
9  Ami  B.  R.  7.36/  120  W,  34. 

286.  In   re  Scott    (Ref.,  Mass.),  7   Am.' 
?.  R.  710.  V 


)  I 


i         I 


I  ■     • 


)  /.  ►  ' 


•         'f       . 


•      I 


M 


SECTION  THREE. 


ACTS  OF  BANKRUPTCY. 

§  3.  Acts  of  Bankruptcy. — a  Acts  of  bankruptcy  by  a  person 
shall  consist  of  his  having  (1)  conveyed,  transferred,  concealed,  or 
removed,  or  permitted  to  be  concealed  or  removed,  any  part  of  his 
property  with  intent  to  hinder,  delay,  or  defraud  his  creditors,  or 
any  of  them;  or  (2)  transferred,  while  insolvent,  any  portion  of  his 
property  to  one  or  more  of  his  creditors  with  intent  to  prefer  snch 
creditors  over  his  other  -creditors;  or  (3)  suffered  or  permitted, 
while  insolvent,  any  creditor  to  obtain  a  preference  through  legal 
proceedings,  and  not  having  at  least  five  days  before  a  sale  or  final 
disposition  of  any  property  affected  by  such  preference  vacated  or 
discharged  such  preference ;  or  (4)  made  a  general  assignment  for 
the  benefit  of  his  creditors,  or,  being  insolvent,  applied  for  a  receiver 
or  trustee  for  Ms  property  or  because  of  insolvency  a  receiver  or 
trustee  has  been  put  in  charge  of  his  property  under  the  laws  of  a 
State,  of  a  Territory,  or  of  the  United  States;*  or  (5)  admitted  in 
writing  his  inability  to  pay  his  debts  and  his  willingness  to  be 
adjudged  a  bankrupt  on  that  ground. 

6  A  petition  may  be  filed  against  a  person  who  is  insolvent  and 
who  has  committed  an  act  of  bankruptcy  within  four  months  after 
the  commission  of  such  act.  Such  time  shall  not  expire  until  four 
months  after  (1)  the  date  of  the  recording  or  registering  of  the 
transfer  or  assignment  when  the  act  consists  in  having  made  a 
transfer  of  any  of  his  property  with  intent  to  hinder,  delay,  or 
defraud  his  creditors  or  for  the  purpose  of  giving  a  preference  as 
hereinbefore  provided,  or  a  general  assignment  for  the  benefit  of  his 
creditors,  if  by  law  such  recording  or  registering  is  required  or  per- 
mitted, or,  if  it  is  not,  from  the  date  when  the  beneficiary  takes 
notorious,  exclusive,  or  continuous  possession  of  the  property  unless 
the  petitioning  creditors  have  received  actual  notice  of  such  transfer 
or  assignment. 

c  It  shall  be  a  complete  defense  to  any  proceedings  in  bankruptcy 
instituted  under  the  first  subdivision  of  this  section  to  allege  and 
prove  that  the  party  proceeded  against  was  not  insolvent  as  defined 
in  this  act  at  the  time  of  the  filing  the  petition  against  him,  and  if 


^Amendmeot  of  1903  in  italics. 
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solvency  at  such  date  is  proved  by  the  alleged  bankrupt  the  proceed- 
ings shall  be  dismissed,  and  under  said  subdivision  one  the  burden 
of  proving  solvency  shall  be  on  the  alleged  bankrupt. 

d  Whenever  a  person  against  whom  a  petition  has  been  filed  as 
hereinbefore  provided  under  the  second  and  third  subdivisions  of 
this  section  takes  issue  with  and  denies  the  allegation  of  his 
insolvency,  it  shall  be  his  duty  to  appear  in  court  on  the  hearing, 
with  his  books,  papers  and  accounts,  and  submit  to  an  examination, 
and  give  testimony  as  to  all  matters  tending  to  establish  solvency  or 
insolvency,  and  in  case  of  his  failure  to  so  attend  and  submit  to 
examination  the  burden  of  proving  his  solvency  shall  rest  upon  him^ 

e  Wlienever  a  petition  is  filed  by  any  person  for  the  purpose  9f 
having  another  adjudged  a  bankrupt,  and  an  application  is  made 
to  take  charge  of  and  hold  the  property  of  the  alleged  bankrupt,  or 
any  part  of  the  same,  prior  to  the  adjudication  and  pending  a  hearing 
on  the  petition,  the  petitioner  or  applicant  shall  file  in  the  same  court 
a  bond  with  at  least  two  good  and  sufficient  suretiep.  ^ho.  shall  reside 
within  the  jurisdiction  of  said  court,  tQ  be  approved  by  the  court  or 
a  judge  thereof,  in  such  sum  as  the  court  shiall  'direct,  conditioned 
for  the  payment,  in  case  such  petition  is  dismissed,  to  the  respondent, 
his  or  her  personal  representatives,  all  costs,  expen^s^^,  and  damages 
occasioned  by  such  seizure,  taking,  and  detention  of  the  property  of 
the  alleged  bankrupt. 

If  such  petition  be  dismissed  by  the  court  or  withdrawn  by  the 
petitioner,  the  respondent  or  respondents  shall  be  allowed  all  costs, 
counsel  fees,  expenses,  and  damages  occasioned  by  such  seizure, 
taking,  or  detention  of  such  property.  Counsel  fees,  costs,  expenses, 
and  damages  shall  be  fixed  and  allowed  by  the  court,  and  paid  by 
the  obligors  in  such  bond. 


Analogous  pzovisioiLB.  In  U.  S.:  Act  of  1867,  |  39  (as  amended  by  Act  of  July  27,  18&8), 
R.  S.,  I  5021  (as  amended  by  Acts  of  June  22,  1874,  and  July  26,  1876),  Act 
of  1841,  I  1;  Act  of  1800,  §§  1,  2. 

In  Eng.:    Act  of  1883,  §  4;  Act  of  1890,  §  1. 
Croif-references:     To  the  law.     See  generally  as  to  definitions,  $  1;  as  to  jurisdiction 
of  bankruptcy  court,  §  2. 

Fraudulent  transfers,  concealment  of  assets,  etc.,  $S  14-b(4),  67-c,  70. 

Preferential  transfers,  §§  4,  59,  60-arb,  67-e. 

Preferences  through  legal  proceedings,  {§   60-a,  67-c(l),  f. 

Four  months'  period,  §§  59,  60-a-c,  67*c,  f. 

Insolvency,  i|  1(15),  60-b,  67-c,  f. 

Dismissal  of  proceedings.  §§  18-b-d,  59. 

Bonds  of  petitioner,  §§  2(3,  15),  59. 
To  the  general  orders:    Generally  to  V,  VI,  VII,  VIII,  IX. 
To  the  forms:    Nos.  3,  4,  5,  6,  7,  8,  9,  10. 
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SYNOPSIS  OF  SECTION. 

ACTS   OF  BANKRtPTCV. 
I 

I.  Acts  of  Bankruptcy  in  General,  73. 

a.  History  and  analogies^  73. 

b.  Comparative  legislation^  73. 

c.  Former  United  Stales  stattUes^  74. 

d.  Construction  of  the  section,  74. 

(1)  In  general,  74. 

(2)  Rule  of  construction,  75. 

(3)  Not  applicable  to  voluntary  bankruptcy,  75. 

e.  Insolvency;  when  essential,  75. 

n.  Acts  of  Bankruptcy  Under  Present  Law,  78. 

a.  First  act  of  bankruptcy;  a  fravdvient  transfer,  78. 

(1)  In  general,  78. 

(2)  Disposition  of  property,  78. 

(3)  Meaning  of  words  of  devolution,  80. 

(4)  Intent  to  hinder,  delay  or  defraud,  81. 

(I)  In  general,  81. 
(II)  Allegatums  in  petition,  81. 
(Ill)  Proof  of  intent,  82. 
(6)  Insolvency,  83. 

(6)  Creditors  or  any  of  them,  84. 

(7)  Comparison  with  other  sections,  84. 

b.  Second  act  of  bankruptcy;  a  prefereniial  transfer,  84. 

(1)  In  general,  84. 

(2)  Transfer  of  property,  85. 

(I)  In  general,  86. 
(II)  Payment  of  money,  86. 
(Ill)  Depletion  of  estate,  86. 

(3)  Intent  to  prefer,  87. 

(4)  Proof  of  Intent,  88. 

(5)  Intent  as  distinguished  from  motive,  90. 

(6)  Allegations  as  to  preference,  90. 

c.  Third  act  of  bankruptcy;  preference  through  legal  proceedims,  90. 

(1)  In  general,  90. 

(2)  Comparison  with  the  act  of  1867,  91. 

(3)  Intent  not  essential,  91, 

(4)  Suffered  or  permitted,  92. 

(5)  Creditors  to  be  affected,  93. 

(6)  Preference,  93. 

(7)  Legal  proceedings,  94. 

(8)  Vacating  or  discharging  preference,  95. 

(9)  Construction  of  subsection,  97. 

d.  Fourth  act  of  bankruptcy;  a  general  assignment  or  receivership,  97. 

(1)  In  general,  97. 
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n.  Acts  of  Bankruptcy  Under  Present  Law  —  Continued: 

(2)  What  constttutbs  a  general  assignment,  98. 

(3)  Appointment  of  receiver  or  trustee,  100. 

(I)  In  general,  100. 
(II)  Application  for  receivership j  102. 
(Ill)  What  constitvies  appointment,  102. 

(4)  Insolvency  essential,  103. 

(5)  Meaning  of  words,  105. 

I  (6)  Precedents  under  former  law,  106. 

(7)    RiSFERENCE  TO  OTHER  SECTIONS,    106. 

e.  Fifth  act  of  bankruptcy;  a  confession  of  bankruptcy,  106. 

(1)  In  general,  106. 

(2)  Essential  elements,  107. 

m.  When  and  Aganist  Whom  Petition'  May  be  PQed,  109. 

a.  Against  person  who  is  insolvent  and  has  committed  act  of  banhvptey,  109. 

b.  Time  within  which  petition  must  be  filed,  109. 

(1)  Within  four  months  after  the  commission  of  the  act,  109« 

(2)  Necessity  for  record  or  possession  to  start  time  runningi 

110. 

IV.  Solvency  as  a  Defense,  112. 

a.  When  insolvency  need  not  be  shown,  112. 

b.  Solvency  and  the  first  act  of  bankruptcy,  112. 

c.  Solvency  and  the  second  and  third  acts  of  bankruptcy,  113. 

V.  Bond  on  Taking  Possession  of  Bankrupt's  Property  Before  Adjudication,  z  1 5 

a.  Requirement  as  to  bond,  115. 

b.  Remedies  under  bond;  costs j  115. 


L  ACTS  OF  BANKRUPTCY  IN  GENERAL. 

a.  Hifltory  and  analogiei. —  In  most  of  the  continental  bankruptcy  systems^ 
acts  of  bankruptcy,  in  our  sense  of  the  term,  are  unknown.  Mere  cessation 
of  payment  is  enough  to  entitle  the  creditors  to  resort  to  the  court.  In 
France,  the  debtor  is  legally  bound  to  notify  the  court  that  he  has  stopped 
payment.  Indeed,  in  several  of  the  Latin  systems,  the  court  may  declare  a 
debtor  a  bankrupt  on  its  own  motion.  Anglo-Saxon  jurisprudence,  while 
allowing  the  debtor  to  initiate  bankruptcy  by  his  own  declaration  or  peti- 
tion, not  only  does  not  otherwise  permit  the  court  to  adjudicate  save  at  the 
instance  of  creditors,  but  even  affords  further  protection  against  arbitrary 
or  unjust  interference  with  the  property  of  the  individual,  by  providing  that 
he  shall  not  be  amenable  to  bankruptcy  unless  he  has  done  or  suffered  certain 
acts  which  either  amount  to  actual  or  constructive  frauds  on  creditors  or  are 
tantamount  to  declarati(m8  of  hopeless  insolvency.  These  acts  are  called 
tmder  our  present  statute  ^^  acts  of  bankruptcy." 

b.  ComparatiTe  legislation. —  The  present  English  act,*  as  supplemented  by 
§  1  of  the  amendatory  act  of  1890,  specifies  eight  acts  of  bankruptcy,  four 

1.  English  Bankruptcy  Act  of  1883^  §  4. 
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of  which  ^  are  practical  equivalents  of  the  first,  second,  fourth,  and  fifth 
acts  found  in  §  3-a  of  our  law.  Of  the  others,  absconding  or  concealing 
himself  ^  is  ancient,  while  of  the  remaining  three  an  unpaid  levy  outstanding 
for  twenty-one  days*  is  but  little  more  drastic  than  is  our  third  act  of 
bankruptcy,  and  the  giving  of  a  notice  by  the  debtor  that  he  has  suspended 
payments,^  or  the  failure  on  his  part  to  respond  within  seven  days  to  a 
demand  to  pay  a  final  judgment,®  are  but  statutory  recognition  of  the 
continental  doctrine  that  cessation  of  payments  and  the  status  of  bankruptcy 
are  one  and  the  same  thing.  The  two  systems,  therefore,  aside  from  the 
difference  which  grows  out  of  our  definition  of  insolvency,  are,  as  acts  of 
bankruptcy,  near  akin.    There  has  been  a  like  paralleling  at  olJier  periods.^ 

c.  Former  TJnited  States  statntei. —  The  acts  of  bankruptcy  in  our  statute 
of  1800®  were  largely .  copied  from  those  then  in  force,  in  England^  Of  the 
six  acts  of  bankruptcy  in  the  law  of  1841,®  only  three,  the  procuring  or 
suffering  of  a  levy  or  attaichment,  the  concealing  of  property  with  intent  to 
prevent  a  levy,  and  the  fraudulently  conveying  or  transferring  of  property, 
are  similar  to  those  now  available ;  only  the  last  is  in  effect  an  equivalent. 
There  were  nine  acts  of  bankruptcy  under  the  law  of  1867.  The  third  and 
fourth  are  comprised  within  the  present  §  3-a  (1),  ^nd  the  eighth  is  similar 
to  our  §  3-a  (2).  Here  the  similitude  ends,  save  that  the  making  of  a 
general  assignment  became  by  judicial  construction  in  effect  a  tenth  act  of 
bankruptcy.  Our  third  aet  is  new,  as  is  our  fifth.  We  certainly  have  now 
nothing  like  such  once  well-known  acts  of  bankruptcy  as  the  alleged  bank- 
rupt's abscondence,  or  being  in  custody  on  a  civil  judgment,  or,  if  a  l>anker, 
merchant,  trader,  or  manufacturer,  stoppage  of  payment  for  a  specified 
period.  The  decisions  under  the  former  law,  while,  of  course,  valuable,  are 
not  always  controlling.^^  The  practitioner,  when  citing,  should  observe  the 
changes  in  §  39  of  the  former  statute  made  by  the  acts  of  June  22,  1874, 
and  July  26,  1876.  It  is  often  important,  too,  to  note  the  difference  in 
phrasing  between  the  two  statutes,  even  where  there  is  a  seeming 
equivalence." 

d.  Construction  of  the  section. — (1)  In  generai.. — Section  3  clearly  indi- 
cates what  wrongdoing  or  acts  on  the  part  of  the  bankrupt  must  be  alleged 
in  the  creditors'  petition  and  established  by  them  as  a  part  of  their  proof 

2.  Id.,  %  4  ( 1 ) -a-b-c-f .  Wall.  473,  with  Wilson  v.  Nelson,  183  U.  wS. 

8.  Id.,  §  4(1) -d.  191,  7  Am.  B.  R.  142. 

4.  £ng.  Bankruptcy  Act  of  1890,  §   1.               11.  As  bearing  on   the   purpose  of   Con- 

5.  Kng.      Bankruptcy      Act      of      1883,       grass  in  limiting  the  acts  of  bankruptcy  to 
i  4(l)-h.  those  discussed  in  detail,  post,  reference  to 

6.  Id.,  §  4(l)-g.  the  Torrey  bill  in  its  latest  form,  the  so- 

7.  Compare  the  English  Act  of  1869  with      called  Lindsay  bill    (see  §  40,  S.  1032,  55th 
our  law  of  1867.  Congress,    1st   Session;    and   compare   also 

8.  Act  of  1800,  §  1.  fi  2  of  the  Henderson  substitute,  Cong.  Rec. 

9.  Act  of  1841,  §  1.  55th  Congress,  2d  Session,  Vol.*  31,  p.  2038) 

10.  Compare   Wilson   v.    City   Bank.    17      will  prove  suggestive. 
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on  tke  triah  Suck  a  petition,  prepared  after  carefully  observing  the  pro- 
▼isioiis  of  this  section,  and  of  §  4-b,  indicating  against  whom  such  a  petition 
may  be  filed,  and  §  594>,  declaring  by  whom  it  may  be  filed,  and  §  2  (1), 
spmijing  wher^  it  may  be  filed,  and  §  18-a,  indicating  how  it  is  served,  and 
§  6iS-tt*b,  specifying  what  are  petitioning  creditors'  debts,  will,  provided  the 
act  of  bankraptcy  relied  on  is  alleged  with  sufficient  detail,  render  the  peti- 
uoiiers  reasonably  secure  against  a  plea  in  the  nature  of  a  demurrer.^  i 

(2).  Bttle  of  oonstbuction. —  The  purpose  of  Ae  act  as  a  whole  is 
remedial ;  but  this  portion  of  it,  while  not  penal,  is  in  derogation  of  common* 
]aw  rights.  The  higher  courts  have,  therefore,  quite  uniformly  refused  to 
read  into  this  and  the  corresponding  sections  of  previous  laws,  meanings 
wliich  do  not  appear  from  the  very  words.^  Strong  reasons  may,  however, 
be  iirg^  for  a  liberal  construction.  The  law  was  ilitended  to  compel  pro* 
rating,  by  halting  frauds  and  checking  preferences.  As  has  been  seen,  defined 
acta  of  bankruptcy  are  merely  limitations  expressive  of  the  caution  inherent 
in  Anglo-Saxon  jurisprudence  when  dealing  with  the  rights  to  property. 
Being  limitations  on  the  operation  of  a  statute  that  is  highly  remedial,  a  broad 
construction,  while  not  periiaps  so  safe,  would  in  the  long  run  accomplish 
more  equity.^^  As  a  rule,  the  statute  as  an  entirety,  as  well  as  its  sections 
o{her  than  §  8,  are  liberally  construed.** 

(3)  Not  applicable  to  voluntaby  banxbuptoy. —  The  section  does  not 
apply  to  voluntary  bankruptcy.  A  petition  by  a  voluntary  bankrupt  is  not 
required  to  set  up  any  of  the  specific  acts  of  bankru|>tcy  contained  in  this 
section.    A  voluntary  petition  is  itself  treated  as  an  act  of  bankruptcy.** 

«.  Insolvency;  when  essential — What  constitutes  insolvency  has  already 
been  considered.*^  Insolvency  has  in  all  bankruptcy  laws  been  a  most  im- 
portant element  of  allegation  and  proof*  Yet,  where  the  act  of  bankruptcy 
consists  of  a  general  assignment  for  the  benefit  of  creditors,*^  insolvency  is 
immaterial.*^    Where  the  act  of  bankruptcy  consists  of  the  appointment  of 


la.  Compare  Form  No.  3,  and  "Cred* 
itors*  Petitions  in  Involuntary  Bank- 
ruptcy," by  Mr.  Collier,  1  N.  B.  NT.  62. 

18.  Jones  ▼.  Sleeper,  Fed.  Cas.  7,496; 
Wilson  V.  City  Bank,  17  Wall.  473;  In  re 
Empire  Metallic  Bedstead  Co.  (C.  C.  A., 
2d  Cir.),  3  Am.  B.  R.  575,  98  Fed.  581. 

14.  Compare,  as  tending  to  support  this 
view.  In  re  Gutwillig  (D.  C,  N.  Y.),  1  Am. 
B.  R.  78,  90  Fed.  475;  In  re  Adams  (Ref., 
N.  Y.),  1  Am.  B.  R.  94;  Southern  Loan  & 
Trust  Co.  V.  Benbow  (D.  C,  N.  Car.),  3 
Am.  B.  R.  9,  96  Fed.  514;  Silverman's  Case, 
Fed.  Cas.  12,855;  In  re  Mueller,  Fed.  Cas. 
9,912. 

See  discussion  as  to  construction  of  act, 
under  S  1,  ante,  p.  3. 

15.  For    instance,   see   Blake   v.  Francis 


Valentine  Co.   (D.  C,  Cal.)»  1  Am.  B.  IL 
372,  89  Fed.  691.  / 

16.  In  re  Fowler  (D.  C,  Mass.),  1 
Lowell,  161,  Fed.  Cas.  No.  4,998;  In  re 
Forbes  (D.  C,  Mass.),  11  Am.  B.  R.  787, 
128  Fed.  137.  In  the  case  of  Hanover  Na- 
tional Bank  v.  Moyses  (Sup.  Ct.),  186 
U.  S.  181,  8  Am.  B.  R.  1,  10,  it  was  held 
that  where  a  voluntary  bankrupt  has  set 
up  all  the  essential  facts  to  warrant  a  de- 
cree, the  filing  of  the  petition  constitutes 
an  act  of  bankruptcy. 

17.  See  discussion  under  Section  One  of 
this  work,  <mte;  subtitle  "Insolvency,** 

IS.  Bankr.  Act,  S   3-a(4). 
19.  West   Co.   v.   Lea,   174   U.   S.   590,   2 
Am.  B.  R.  463. 
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A  3?eceiver,  iiMolvency  is  a  material  element.^  The  bankruptcy  act  does  not 
prevent  ap  insolvent  person  from  disponing  of  his  property,  providing  his 
dealings  are  conducted  without  any  purpose  of  hindering  .or  defrauding  his 
creditors,  or  of  giving  a  preference.^^  Under  the  present  definition,  it  is 
conceivable  that  a  debtor  who  "  admits  in  writing  hi^  inability  to  pay  his 
debts  "^^  may  still  be  solvent;  yet  insolvency  need  not  be  alleged  or  shown. 
But  it  is  either  a  necessary  element  of,  or  its  opposite,  a  conclusive  defense 
,to,  the  other  acts  of  bankruptcy .^^  A  general  averment  in  an  answer,  that 
no  act  of  bankruptcy,  such  as  is  charged,  has  been  committed,  may  be  deemed 
sufficient  as  a  denial  of  insolvency,  although  if  insolvency  be  allied  as  a 
jnaterial  element,  it  would  be  better  to  specifically  deny  the  insolvency  ajt  the 
time  the  act  was  committed.^  The  act  is  not  intended  to  cover  all  cases  of 
insolvency  to  the  exclusion  of  judicial  proceedings  in  State  courts,  affecting 
the  property  of  the  insolvent.^^  It  is  important  to  determine  the  time  of 
insolvency.  The  language  of  the  statute  in  respect  to  the  second  and  third 
acts  of  bankruptcy,  indicates  that  the  insolvency  must  be  shown  to  exist 
at  the  time  either  of  these  acts  was  committed.^^  It  is  not  sufficient  as  an 
answer  to  a  petition  alleging  either  the  second,  third,  fourth,  or  fifth  acts 


20.  It  is  provided  in  Bankr.  Act,  §  3-a(4), 
that  an  act  of  bankruptcy  is  committed  by 
a  person  %cho  being  insolvent,  applies  for  a 
receiver. 

21.  Richardson  V.  Shaw,  203  U.  S.  587, 
l^'Am,  B.  R.  717,  2^  Sup.  Ot.  512. 

Transactions  hy  insolvent. —  There  is 
nothing  in  the  bankrupt  act,  either  in  its 
language  or  object,  which  prevents  an  in- 
solvent from  dealing  with  his.  property, 
selling  or  exchanging  it  for  other  property 
at  any  time  before  proceedings  in  bank- 
ruptcy are  taken  by  or  against  him,  pro- 
vided such  dealing  be  conducted  without 
any  purpose  to  defraud  or  delay  his  cred- 
itors or  give  preference  to  any  one,  and 
<)oes  not  impair  the  value  of  his  estate. 
An  insolvent  is  not  bound,  in  the  misfor- 
tune of  his  insolvency,  to  abandon  all  deal- 
ing with  his  property;  his  creditors  can 
only  complain  if  he  waste  his  estate  or  give 
preference  in  its  disposition  to  one  over 
another.  His  dealing  will  stand  if  it  leave 
his  estate  in  as  good  plight  and  condition 
as  previously.  Cook  v.  Tullis,  18  Wall. 
332,  340,  21  L.  Ed,  933. 

22.  Sec  discussion  under  this  section, 
post :  subtitle  *'  Fifth  Act  of  Bankruptcy;  a 
Confession  of  Bankruptcy." 

23.  As  to  what  constitutes  insolvency, 
see   §    1(15),  anti\  and  the   ca.so??   cited. 

24.  Troy    Wagon    Works    v.    Vastbijider 
(D.  C,  Pa.),   12   Am.   B.  R.   352,   130   Fed. 


232,  in  which  case  the  court  held  that 
where  an  involuntary  petition  charges  as 
an  act  of  bankruptcy  a  preferential  trans- 
fer within  the  four  months'  period,  a  de- 
nial of  the  commission  of  the  act  of  bank- 
ruptcy is  sufficient  as  a  denial  of  insol- 
vency, where  the  petitioners  so  regarding 
it  proceed  to  the  taking  of  proof. 

25.  In  re  Wflniington  Hosiery  Co.  (D.  C, 
Del,),  9  Am.  B.  R.  ^81,  120. Fed.  179. 

In  the  case  of  Wilson  v.  City  Bank,  17 
Wall.  473,  21  L.  Ed.  723,  the  court  said: 
"  We  do  not  construe  the  act  as  intending 
to  cover  all  cases  of  insolvency  to  the  ex- 
clusion of  other  judicial  proceedings.  It 
is  very  liberal  in  the  classes  of  insolvents 
which  it  does  include,  and  needs  no  ex- 
tension in  this  direction  by  implication. 
But  it  still  leaves  in  the  great  majority  of 
cases,  persons  who  are  really  insolvent,  to 
the  chances  that  their  energy,  care  and 
prudence  in  I)usines8  may  enable  them 
finally  to  recover  without  disastrous  fail- 
ure or  positive  bankruptcy.  All  experi- 
ence shows  both  the  wisdom  and  justice  of 
this  policy.'* 

26.  In  "re  Rome  Planing  Mills  (D.  C. 
N.  Y.),  3  Am.  B.  R.  12:^,  96  Fed.  812; 
Elliott  v.  Toeppner  (Sup.  Ct),  9  Am. 
B.  R.  50,  187  U.  S.  327,  in  wliicli  case  it  was 
stat^nl  tliat  iiiulcr  siil)sec'tiou  a(2)(3)  of 
this  section,  insolvency  must  exist  at  tlu; 
time  of  the  coniuiis.><ion  of  the  acts  specified; 
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of  bankruptcy,  to  ♦Hfflpe  soiveiioy  at  the  tifoe  tbe.jp^titipfli  ,wa9  filed."    But 
the  act  itself  provides  that  it  is  a  complete  defense  to  a  petition  alleging 
the  firat  act  of  bankruptcy  to  dhow  tha-t  the  alleged  bankrupt  Vas  not  insolvebt 
at  the  time  of  the  filing  of  the  petitiod.^    That  the  ^ot  of  <  bankruptcy  hatii'. 
brought  about  the  insolvency  13  not  enougl^.^    A  general  letter  to  creditors 
admitting  insolvency  will  outweigh  mere  e&timateo.'^    Where  upon  the  trial 
of  the  issue  of  insolvency  the  evidence  is  of  such  a  conclusive  character  as  to 
justify  the  court  in  setting  a  verdict  in  favor  of  solvency  if  one  was  awarded, 
the  court  may  direct  a  verdict  of  insolvefncy,  although  there  is  conflicting  evi- 
dence as  to  details  not  essential  to  a  oonclusioai.^"^  'I 
If  the  Ihsolvency  of  a  partnerahip  iB  at  i^sue^  it  must  noi  only  be  dxowp : 
that  the  partnership  assets  aie  in^^ufficient,  but  aleo  that. the  aasete  of  indivld-^ 
uals,  after  paying  their  debts,  are  not  enough  to  make  np  the  deficiency.' 
It  seems  generally  accepted,  by  the  weight  of  authority,  that  the  individual ' 
properties  of  the  partnei®  are  to  bfe  considered  in  determining  the  question'  of 
the  solvency  of  the  4rm.^     It  is  impossible  4k)  declare  a  partnership  in*  ^ 
solvent  so  long  as  the  pax^tpeors  a^  able  to  pay  its  debts  tod  others^  whether 
out  of  joint  or  separate  estate,  and  heuoe  the.  rule  that  a  partnership  is  »pt 
in^iolvent  unleas  all  its  partners  are  insolvent.'*     This  entire  question  of 
solvency  of  a  partnership,  is  also  considered  under  §  5  of  the  act.' 


.» 


Jobansen  Bros.  Sboe  Co.  t.  ti^Hes  <C,  G.  A*, 
8th  Cir.),  28  Am.  R.  R.  299. 

27.  In  re  Rome  P!«nitag  :M!Tl9  (D.  C, 
N.  Y.),  3  Am.  B.  B.  123^  96  Fed.  812.   : 

28.  West  Co.  V.  Lea,  174  U.  S.  590,  a 
Am.  B.  R.  463. 

89.  Chicago  Title  A  Trust  Co.  v.  Roeb- 
lihg's  Song  (D.  C,  Hi.),  5  Am.  B.  :ft.  86«, 
107  Fed.  71. 

30.  In  re  Lange  (D.  C,  N.  Y.),  3  Am. 
B.  R.  231,  97  Fed.  190. 

30a.  In  re  Iron  Clad  Mfg.  Co.  (C.  0.  A., 
2d  Cir.),  28  Am.  B.  R.  628. 

31.  Vaccaro  v.  Security  Bank  (G.  C  A«9 
€th  Cir.),  4  Am.  B.  R.  474,  103  Fed.  436; 
In  re  Blair  (D.  C,  N.  Y.)i  «  Am.  B.  R. 
588.  96  Fed.  76. 

Insolvency  of  partnership.— In  the  case 
of  In  re  Bertensha'w  (0.  C.  A.^  8th  Gir.), 
19  Am.  B.  R.  577,  588,  157  Fed.  363,  it  was 
said  that  "  If  a  partnership  is  a  distinct 
entity  separate  from  the  individtials  who 
compose  it, — ^if  its  property  and  its  dehts 
are  separate  and  distinct  from'  the  prop- 
erty of  its  indiyidnal  members,  and  from 
tbeir  individual  debts,  then  it  is  insolvent 
under  this  act  when  the  aggregate  of  its 
property  is  not  su6&cient  to  pay  its  debts." 
See  also  Matter  of  Everybody's  Market 
(D.  C,  Okl.),  21  Am.  B.  R.  925,  173  Fed. 
402;  In  re  Perlhefter  (D.  C,  N.  Y.),  25 
Am.  B.  R.  576,  177  Fed.  299;  Tumlin  v. 
Br\'an  <C.  C.  A.,  5th  Cir.),  21  Am.  B.  R. 
310.  165  Fed.  166,  91  C.  C.  A..  200,  21 
L.  R.  A.  CS.  S.)  960, 

32.  Individual  propei:ties  of  partners. — 
In  tlie  ease  of  In  re  Perley  &  Hays. 
rO.  C.  Mo.).  15  Am.  B.  R.  54,  138  Fed. 
<*27.  the  court  said:  *' Tire  real  question  in 
this  ea«e  still  remains.  It  is  whether  or 
not   the   bankrupts   were   insolvent,   within 


the  meaning  of  the  present •BfokTuptcy, Act, 
or,  to  state  it  in  another  way,  whether  o^ 
not,  the  individual  properties  of  the  part- 
ners  Are  lo  h^  considered  }n  determining 
the  question  of  insolvency.  It  has  been 
held  in-  a  number! of  eaaes,  that  the  indir* 
vidual  properties,  must  be  considered,  ^and 
I  find  no  case  to  the  contrary.  Vaccaro  v. 
Security  Bank. of  Mamxihis,  4  Am.  B.  R. 
474,  103  Fed.  436,  43  C.  C.  A.  279.  This 
case,  while  not  bindng  cm  this  court,  vnH' 
decided  by  the  Court  of  Appeals  of  the  6th 
Cir.  ■  Tlie  same  d'octrlne  '  is  distinctly 
held  ui  the  case  .of  Payi^  ,v.,  Stevens,-  by 
Judge  Corland,  in  4  Am.  B.  R.  763,  104 
Fed.  035.  In  both'  these-  difi^  the  <}Ue9jfeion- 
was  carefully  considered,,  and  these  ca^es, 
have  the  approval  of  this  court.*' 

33.  In  re  Forbea  (D.  0.,:Ma8B.>,  11  Am. 
B.  R.  787,  128  Fed.  137.  In  the  case  of 
In  re  Morgan  &  Williams  (D.  C  Ga.), 
25  Am.  B.  R.  861,  184  F^d.  938,  th^  court 
said:  "  Assuming  the  entity  doctrme  to  pre^ 
vail  under  the  more  recent  decisions  of  the- 
courts  as  contended  by  ^ouvisel  for  tlte  pe- 
titioning creditor,  ■  and  that  the  firm's 
assets  and  liabilities,  would,  be  a  test  of 
solvency  or  insolvency  aa  against  the  firm, 
and  that  notwithstanding  the  fact  that  the 
individuals  composing  the  firm  are  pro- 
ceeded against  also,  still  it  must  appear  to 
justify  the  adjudication  in  bankruptcy, 
that  the  real  indebtedness  on  the  part  of 
an  alleged  bankrupt  firm  to  a  p«titk)niaig 
creditor  or  creditors^  exceeds  the  aggre- 
gate at  a  fair  valuation  of  the  alleged 
bankrupt  firm's  property.** 

34.  See  discussion  under  Section  Five, 
subtitle,  "  When  Partnership  may  he  Ad- 
judgrff  BfinVrupt.** 
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n.  ACTS  OF  BANKRUPTCY  UNDSR  PRESENT  LAW. 

a.  Fint  act  of  bankraptoy;  a  franduknt  traiufer. — (l)  In  genbbal. —  The 
first  act  of  bankruptcy  prescribed  by  this  section  consists  of  a  person  having 
"  conveyed,  transferred,  concealed,  or  removed,  or  permitted  to  be  concealed 
or  removed,  any  part  of  his  property  with  intent  to  hinder,  delay,  or  defraud 
his  creditors  or  any  of  them."  The  important  elements  of  this  act  of  bank- 
ruptcy are:  (1)  The  disposition  of  the  bankrupt's  property  either  by  himself 
or  by  his  permission,  and  (2)  the  intent  to  defraud  creditors.  The  distinc- 
tion is  not  clearly  drawn  between  the  first  and  second  acts  of  bankruptcy.  It 
will  frequently  be  difficult  to  determine  which  of  these  two  acts  of  bank- 
ruptcy has  been  committed  by  a  transfer.  This  is  due  possibly  to  the  fact 
that  a  transfer  made  with  intent  to  prefer  a  creditor  may  have  associated  with 
it  the  intent  to  hinder,  delay  or  defraud  other  creditors.^  An  intent  to  prefer 
is  not  to  be  confounded  with  an  intent  to  defraud,  nor  a  preferential  transfer 
with  a  fraudulent  one.^  A  preferential  payment  to  creditors  will,  in  most 
cases,  amount  to  a  transfer  with  intent  to  hinder,  delay  or  defraud;  but 
where  such  an  act  has  been  committed  it  falls  under  the  second  subdivision 
of  sub-fiection  a.  To  constitute  the  first  act  of  bankruptcy  the  disposition  of 
the  property  and  the  intent  must  co-exist.^^  It  has  been  held  that  a  transfer 
falling  within  the  first  clause  of  this  section  includes  those  which,  according 
to  the  established  course  of  authority,  were  fraudulent  transfers  at  the  time 
of  the  passage  of  the  bankruptcy  act;  a  mere  preferential  transfer  as  dis- 
tinguished from  a  fraudulent  transfer,  is  not  an  act  of  bankruptcy  within  the 
first  clause  of  the  section.^ 

(2)  Disposition  of  pboperty. — The  particular  acts  referred  to  in  subd^  1 
of  this  section  are  those  conveyances  or  transfers  made  with  intent  to  hinder, 
delay  or  defraud,  which  were  interdicted  by  the  statute  of  frauds,  now  a 
part  of  the  law  of  nearly  every  State,^  The  expression  "transfer  with 
intent  to  hinder,  delay' or  defraud  creditors"  is  familiar  to  the  law  of 


85.  In  re  Mingo  Valley  Creamery  Ass'n 
(D.  C,  Pa.)»  4  Am.  B.  R.  67,  100  Fed. 
288. 

86.  Intent  to  prefer  or  defraud;  distinc- 
tion.—>  In  the  case  of  Githens^  Ressamer  & 
Co.  V.  Schiffler  &  Bros.  (D.  C,  Pa.),  7  Am. 
B.  R.  453,  112  Fed.  505,  it  was  held  that 
a  cash  sale  of  property  by  an  insolvent 
debtor  for  a  full  consideration,  not  made 
for  the  purpose  of  putting  the  property  out 
of  the  reach  of  creditors,  is  not  a  fraudu- 
lent transfer  or  act  of  bankruptcy,  al- 
though the  debtor  intended  to  and  did  use 
the  proceeds  to  prefer  certain  creditors, 
and  to  meet  his  own  personal  needs.  See 
also  In  re  Belknap  (D.  C,  Pa.)  12  Am. 
B.  R.  326,  129  Fed.  646,  in  which  case  the 
court  approved   the   case   above   cited  and 


stated  that  ''The  intent  to  defraud  U 
essential  under  clause  ( 1 ) ,  and  differs  from 
the  intent  to  prefer  which  is  essential  to 
the  act  of  bankruptcy  described  in  clause 
(2) ;"  In  re  Duffy  (D.  C,  Pa.),  9  Am.  B.  R. 
358. 

37.  lu  re  Flint  Hill  Stone  t  Construc- 
tion Co.  (D.  C,  N.  y.),  18  Am.  B.  R.  81, 
149  Fed.  1,007;  In  re  Tupper  (D.  C, 
N.  Y.),  20  Am.  B.  R.  824,  827,  163  Fed. 
766;  Coder  v.  Arts  (Sup.  Ot),  213  U.  6. 
223,  22  Am.  B.  R.  1,  15. 

88.  In  re  Bloch  (C.  C.  A.),  15  Am. 
B.  R.  748,  142  Fed.  676,  74  C.  C.  A.  250. 

39.  13  Eliz.  c.  5.  See  Githens,  etc,  Co. 
V.  Shiffer  k  Bros.  (D.  C,  Pa.),  7  Am.  B.  R. 
453,  112  Fed.  505. 
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fraudulent  conveyances  and  wa«  used  in  ihe  eommon  law  in  the  old  statute 
of  Elizabeth.  There  can  be  no  donbt  that  the  intent  was  to  use  the  words  witk 
the  same  meandng,  eonstruction  and  effect  as  hare  for  a  long  period  of  tinue 
been  al^jribnted  to  them.^  The  worde  as  so  used  have  always  been  held 
to  require  in  order  to  invalidate  a  conveyance  that  there  shall  be  actual  fraud  ^ 
and  it  makes  no  difference  that  the  conveyance  was  made  upon  a  valuable 
consideration  if  it  appears  to  have  been  for  the  purpose  of  hindering,  delaying 
or  defrauding  creditors.*^  Just  what  transactions  will  furnish  a  legal  pre- 
sumption  that  this  act  of  bankruptcy  hae  been  committed  will  depend  largely 
on  the  State  decisions.  The  execution  of  a  chattel  mortgage  by  a  debtor 
to  secure  a  present  loan  to  pay  certain  creditors  may  be  an  act  of  bankruptcy 
under  this  subdivision.^  But  a  mere  voluntary  transfer,  impeachable  only 
upon  the  ground  that  it  is  a  preference,  is  not  sufficient.**  A  chattel  mortgage 
which  authorizes  the  mortgagor  to  remain  in  possession  of  the  mortgaged 
property  and  to  sell  the  same  in  the  usual  ooui^se  of  business,  without  any 
obligation  to  apply  the  proceeds  to  the  payment  of  the  debt  is,  under  the  law» 
of  some  States,  constructively  fraudulent  as  against  creditors.     Such  fraud 


40.  Lansing  Boiler  &,  Eng.  Works  v.  Ryer- 
>oii  (C.  C.  A.,  6tb  Cir.),  11  Am.  B.  R.  558, 
128  Fed.  701,  63  C.  G.  A.  253,  in  which  the 
court  said:  "The  language  of  subsection 
1  of  S  3  is  the  familiar  language  of  statutes 
against  conveyances  fraudulent  as  against 
ereditors,  and  we  think  there  can  be  no 
donbt  that  Congress  intended  the  words  em- 
plojed  should  have  the  same  construction 
and  effect  as  have  for  a  long  period  of  time 
been  attributed  to  those  words."  Compare 
In  re  Salmon  (D.  C,  Mo.),  16  Am.  B.  R. 
122,  127,  143  Fed.  395;  Rumsey  &  Sikemier 
T.  Novelty  Mfg.  Co.  (D.  C,  Mo.),  3  Am.  B. 
R.  704,  99  Fed.  899. 

41.  Coder  v.  Arts  (Sup.  Ct.),  22  Am.  B. 
R.  1,  15,  213  U.  S.  223. 

41  In  re  Pease   (D.  C,  Mich.),  12  Am. 


B.  R.  66,  129  Fed.  446.  See  Ulso  Martin  v. 
Hulen  A  Co.   (C.  C.  A.,  8th  Cir.),   17  Am. 

B.  R.  510,  149  Fed.  982,  where  it  was  held 
that  the  giving  of  a  mortgage  to  secure  the- 
purchase  price  of  goods  purchased,  covering 
after-acquired  stock,  was  not  an  act  of 
bankruptcy. 

4S.  Githens,  etc.,  Co.  ▼.  Shiffler  Bros.  (D. 

C,  Pa.),  7  Am.  B.  R.  458,  112  Fed.  505. 
It  must  also  appear  that  the  mortgage  waa 
given  with  inl^ent  to  hinder,  delay  and  de- 
fraud creditors.  In  re  Flint  Hill  Stone  & 
Construction  Co.  (D.  C,  K.  Y.),  18  Am.  B. 
R.  81,  149  Fed.  1,007. 

Deed  of  trust  with  condition. — ^It  has 
been  held  an  act  of  bankruptcy  where  an 
insolvent  debtor  conveyed  all  his  property 
to  a  trustee  with  directions  as  to  the  pay<^ 
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may  be  an  element  in  an  act  of  bankruptcy  under  this  elause^  unlen  it  be 
pur^d  by  the  mortgagee  taking  pob^ession  of  the  nokortgaged  property,  before 
the  creditors  seize  it,  .or  take  any  action  in  respect  to  iu*^  If  conveyances 
are  made  in  good  faith  with' the  intent  only  of  eecuring  the. grantees  as  sure- 
ties for  the  grantor,  their  execution  is  not  an  act  of  bankruptcy.**  Ca^h  aalea 
of  property  by  the  debtor,  to  meet  an  indebtedness,  but  the  proceeds  of 
which  were  not  so  applied,  are  not  inhibited  ;*^  nor  are  such  sales  when  made 
in  the  ordinary  course  of  trade  for  full  consideration,  and  not  for  the  purpose 
of  putting  the  property  out  of  the  reach  of  creditors.*^    A  mortgagee  on  all  the 


ment  of  creditors  without  preference,  and 
the  deed  contained  a  condition  of  defeasance 
and  an  equity  reserved  in  the  property  to 
the  grantor  after  the  satisfaction  of  the 
claims  of  the  beneficiaries,  in  that  such 
transfer  was  made  to  hinder,  delay  and 
defraud  his  creditors.  Rumsey  &  Sikemier 
V.  Novelty  /t  Machine  Mfg.  Go.  (D.  C,  Mo.), 
3  Am.  B.  R.  704,  99  Fed.  699. 

43a.  Chattel  mortgage  constructively 
fraudulent;  law  of  Missouri. —  Although  un- 
der  tiie  law  of  Missouri  a  conveyance  to  the 
use  of  the  mortgagor,  good  between  the 
parties,  is  constructively  fraudulent  as  to 
creditors,  in  the  absence  of  actual  fraud, 
the  constructive  fraud  implied  from  such  a 
conveyance  is  purged  away  even  as  to  cred- 
itors, by  the  mortgagee  taking  possession 
of  the  mortgaged  property  before  creditors 
seize  it  or  take  any  action  to  enforce  their 
rights  to  it  J  and  constructive  fraud  cannot 
be  imputed  to  an  alleged  bankrupt  so  as  to 
charge  him  with  having  committed  an  act 
of  bankruptcy  in  transferring  his  property 
with  intent  to  hinder,  delay  and  defraud 
creditors,  where  in  good  faith  and  while 
solvent,  he  gave  a  chattel  mortgage  on  his 
stock  and  fixtures,  which  although  duly  re- 


corded three  days  afterwards,  was  construc- 
tively fraudulent  as  to  creditors  because  it 
permitted  the  mortgagor  to  retain  posaes- 
sion  of  the  stock  and  sell  the  same  in  the 
usual  course  of  business,  but  it  appears 
that  mortgagee  took  possession  of  the  prop- 
erty by  legal  proceeding^  before  the  peti- 
tion in  bankruptcy  was  filed.  Jobanaen 
Bros.  Shoe  (Jo.  v.  Alles  (C.  C.  A.,  8th  Cir.), 
28  Am.  B.  R.  299. 

44.  Acme  Food  Co.  v.  Meier  (C.  C.  A., 
6th  Cir.),  18  Am.  B.  R.  550,  657,  153  Fed. 
74. 

Mortgage  to  secure  advances  made  by  the 
mortgagor's  son,  in  the  payment  of  debts, 
the  mortgager  believing  that  she  was  sol- 
vent at  the  time,  and  it  appearing  that  her 
indebtedness  was  reduced  between  the  ^clate 
of  the  mortgage  and  the  filing  of  the  peti- 
tion in  bankruptcy,  and  no  unsecured  debts 
were  incurred  after  the  mortgage  was  exe- 
cuted, is  not  an  act  of  bankruptcy.  In  re 
McLoon  (D.  C,  Me.),  20  Am.  B.  R.  719, 
162  Fed.  575. 

46.  In  re  Belknap  (D.  C,  Pa.),  12  Am. 
B.  R.  326,   129  Fed.   646. 

46.  Githens,  etc.,  Co.  v,  Shifller  &  Bros. 
(D.  C,   Pa.),   7  Am.  B.   R.  453,   113   Fed, 
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debtor's  property  is  not  within  the  act  if.  ^e  equity  remaining  is  sufficient  to 
pay  his  debts.*^  The  payment  of  current  expertises  necessarily  liquidated 
to  continue  the  business  would  not  be  an  act  of  bankruptcy.*^  The  uae  of  the 
alleged  bankrupt's  funds  in  tlie  support  of  hi?  family  would  not  constitute 
an  unlawful  transfer;  but  a  payment  to  an  adult  son  wh^  lives  apart  from 
the  alleged  bankrupt,  or  the  transfer  of  property  to  his  wife  beyond  her  rea- 
sonable requirements  may  constitute  an  act  of  bankruptcy.*^*  Conveyances 
of  real  estate  by  a  husband  to  his  wife,  without  a  present  copsiileration, 
about  a  month  prior  to  the  filing  of  a  petition  against  him  is  an  act  of 
bankruptcy/^ 

(3)  Meaning  of  words  of  devolution. — The  word  "  convey  "  has  its 
common  meaning  and  is  the  equivalent  of  "  grant."  The  word  "  transfer  " 
has  a  broad  generic  meaning;  it  is  defined  for  the  purposes  of  this  act  in  §  1 
(l^')).  The  payment  of  a  partner's  individual  debts  out  of  the  assots  of  -the 
partnership  is,  as  to  the  creditors  of  the  partnership,  a  transfer.**  A  die- 
cii-sion  of  what  constitutes  a  concealment  of  property  is  had  under  §  29-b, 
j^o4;  to  determine  the  meaning  of  this  term  reference  should  be  made  to  §  1 
(^-)«    A  debtor  who  absconds  and  takes  part  of  hid  prc>i>erty  with  him,  both 


505;  Richardrton  v.  Shaw,  203  U.  S.  587,  19 
Am.  B.  R.  717. 

A  transfer  to  a  bona  fide  purchaser  for 
a  present  fair  consideration  is  not  ordi- 
nariiy  such  a  transfer  as  to  make  the  siale 
an  act  of  bankruptcy.  Tiffany  v.  Lucas.  15 
Wall.  421.  21  L.  Ed.  128;  Stewart  v.  Phitt, 
101  U.  S.  731.  25  L.  Ed.  816;  In  re  Frank- 
In.  Fed.  Cas.  5.05.3,  8  Ben.  233;  In  re  Pusev, 
Kt«I.  Cas.   11.478. 

47.  IwAnsing  Boiler  &  Eng.  Works  v.  Kyer- 
w;n  (C.  C.  A.,  6th  Cir.),  11  Am.  B,.  R.  558, 
12S  Fed.  701. 

The  equity  of  redemption  should  be  con- 


sidered in  determining  whether  tlie  mort- 
gagor can  pay  his  debts.  Acme  Food  Co. 
V.  Meier  (C.  C.  A.,  6th  Cir.),  18  Am.  B.  R. 
550,  153  Fed.  74. 

48.  Richmond    Standard    Steel    Spike    & 

Iron  Co.  V.  Allen  (C.  C.  A.,  4th  Cir.),  17 
Am.  B.  R.   583,   148   Fed.   657. 

48a.  In  re  Condon  (D.  C,  N.  Y.),  29  Am. 

B.    R.    907.' 

49.  Henkel  v.  Seider  (D.  C,  N.  Y.),  20 
Am.  B.  R.  773,  163  Fed.  553. 

50.  Mattocks  v.  Rogers,  Fed.  Cas.  9,300; 
In  re  Gillette  (D.  C,  N.  Y.),  5  Am.  B.  R. 
119,   104  Fed.  769. 
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"  oanceals  ^'  and  "  removes "  tha  propeo'ty.*^  When  the  quantum  of  lie 
property  is  not  kept  under  cover,  but  remains  visible,  even  though  the  trana- 
action  is  fraudulent,  it  is  not  such  a  concealment  as  to  amount  to  an  act  of 
bankruptcy.®*  The  word  "  removed  *'  aa  used  in  this  clause  signifies  an 
actual  or  physdoal  change  in  the  position  or  locality  of  the  property  consti- 
tuting the  subject  of  the  removal."  Where  property  is  removed  by  a  creditor 
in  the  debtor's  absenee,  and  against  his  protest,  the  failure  to  take  legal  pro- 
ceedings to  recover  such  property  is  not  an  act  of  bankruptcy."  A  person 
does  not  "  permit "  a  removal  or  concealment  of  property  who  has  neither 
the  power  or  right  to  prevent  it* 


61.  In  re  Filer  (D.  C,  N.  Y.),  6  Am.  B. 
R.  332,  108  Fed.  209. 

68.  Citizens'  Bank  v.  DePauw  Co.  (C.  C. 
A.,  7th  Cir.),  6  Am.  B.  R.  345,  105  Fed. 
926. 

Concealment  implies  something  more  than 
a  mere  failure  to  disclose;  it  may  include 
an  act  of  the  debtor  which  places  his  prop- 
erty beyond  the  reach  of  his  creditors.  In 
re  Shoesmith  (C.  C.  A.,  7th  Cir.),  13  Am. 
B.  R.  645,  135  Fed.  684.  See  also  In  re 
Hussman,  Fed.  Cas.  6,951;  In  re  Williams, 
Fed.  Cas.  17,703;  Anonymous,  Fed.  Cas. 
466;  O'Neill  v.  Glover,  5  Gray  (Mass.),  159. 

The  word  "conceal,"  as  used  in  section 
3a  (1),  means  to  hide  or  withdraw  from 
observation;  to  cover  or  keep  from  sight; 
to  prevent  the  discovery  of,  or  to  withhold 
knowledge  of;  it  has  to  do  with  what  con« 
cems  others,  and  implies  an  act  done  or 


procured  to  be  done  which  is  intended  to 
prevent  or  hinder.  In  re  Glazier  (D.  C, 
Pa.),  28  Am.  B.  R.  391. 

68.  In  re  Wilmington  Hosiery  Co.  (D.  C. 
Bel.),  9  Am.  B.  R.  581,  120  Fed.  180,  hold- 
ing that  the  word  "removed"  has  no  ap- 
plication to  the  taking  of   property  by   a 
receiver  of  a  corporation  acting  under  com- 
petent authority.     As  to  what  constitutes 
concealing  or  removing  property  with   in- 
tent to  hinder,  delay  or  defraud  creditors, 
see  Anonymous,  Fed.  Cas.   466,  1  Pac.   L. 
Rep.  173 ;  Livermore  v.  Bagley,  3  Mass.  489 ; 
Fox  V.  Eckstein,  Fed.  Cas.  5,009,  4  N.  B.  R. 
373;  In  re  Shapiro,  106  Fed.  495,  3  N.  B.  N. 
385. 

64.  In  re  Belknap  (D.  C,  Pa.),  12  Am. 
B.  R.  326,  129  Fed.  646.. 

66.  In  re  Wilmington  Hosiery  Co.  (D.  C, 
Del.),  9  Am.  B.  R.  581,  120  Fed.  179. 
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(4)  Intent  to  hinder,  delay  or  defraud. — (I)  In  general. —  The  intent 
oil  the  part  of  the  debtor  to  hinder,  delay  or  defraud  his  creditors  must  be 
shown  in  order  to  constitute  the  transfer  an  act  of  bankruptcy  under  this 
Mibdivision.^^  It  is  still  an  open  question  whether  a  voluntary  receivership 
ly  an  insolvent  corporation  under  a  State  law  may  not  be  "  with  intent  to 
hinder  or  delay  creditors  "  and  thus  an  act  of  bankruptcy,  irrespective  of  the 
amendment  of  1903.**^  In  a  proceeding  instituted  prior  to  the  amendment 
of  1903  it  was  held  that  the  appointment  of  a  receiver  of  an  insolvent  part- 
nership was  not  an  act  of  bankruptcy  under  this  clause*^  Thus,  also,  a 
transfer  intended  to  delay  was  imder  the  forpier  statute  held  an  act  of 
bankruptcy.^  If  the  alleged  bankrupt  was  insane  at  the  time  the  transfer 
was  made^  he  cannot  be  said  to  have  made  it  with  intent  ^^  to  hinder,  delay 
iind  defraud  his  creditors/'*^ 

(II)  Allegatioiis  in  petition. — The  petition  should  allege  that  the  transfer 
or  conveyance  was  made  with  intent  to  hinder,  delay  or  defraud  creditors.** 
Allegations  that  the  defendant  transferred  his  property  with  intent  to  hinder^ 
delay  or  defraud  his  creditors  should  be  specific  if  possible,  but  the  purpose 
of  the  law  does  not  require  greater  detail  than  it  is  probable  that  creditors 


W.  In  re  Cowles,  Fed.  Cas.  3,297;  In  re 
McKibbin,  Fed.  Cas.  8,859;  Fox  v.  Eck- 
stein, Fed.  Cas.  5,009;  In  re  Belknap  (D.  C, 
Pa.),  12  Am.  B.  R.  326.  129  Fed.  646;  In  re 
Wilmington  Hosiery  Co.  (D.  C,  Del.),  9 
Am.  B.  R.  581,  120  Fed.  180;  Lansing  Boiler 
Works  T.  Ryerson  &  Son  (C.  C.  A.,  6th 
Cir.),  11  Am.  B.  R.  538,  128  Fed.  701; 
In  re  Tupper  (D.  C,  N.  Y.),  20  Am.  B.  R. 
^24,  827,  163  Fed.  766;  Coder  ▼.  Arts  (Sup. 
Ct).  22  Am.  B.  R.  1,  15,  213  U.  S.  223. 

57.  See  In  re  Empire  Metallic  Bedstead 
Co.  (D.  C,  X.  Y.),  1  Am.  B.  R.  136,  141 
(this  point  not  having  been  passed  on  when 
this  case  was  subsequently  rerersed) ;  In  re 
Cutwillig  (C.  C.  A.,  2  Cir.),  1  Am.  B.  R. 
388,  at  p.  390,  92  Fed.  337;  In  re  Harper 
A  Bros.  (D.  C,  N.  Y.),  3  Am.  B.  R.  804, 
100  Fed.  266,  and  Scheuer  v.  Smith  (C.  C. 
A.,  5th  Cir.),  7  Am.  B.  R.  384,  112  Fed. 
407. 

fieceiverahip  of  corporation.— In  the  case 
of  In  re  Wilmington  Hosiery  Co.  (D.  C, 
Del.),  9  Am.  B.  R.  581,  120  Fed.  171,  it 
was  held  that  where  an  insolvent  corpora- 
tion, against  which  a  bill  was  filed  alleging 
its  insolvency  and  praying  the  appointment 
of  a  receiver,  and  a  receiver  was  thereupon 
appointed  who  took  possession  of  its  prop- 
er^, the  corporation  did  not  thereby  per- 
mit its  property  to  be  removed,  with  intent 
to  hinder  or  delay  its  creditors,  within  the 
meaning  of  §  3-a ( 1) .     To  a  similar  effect 
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see  In  re  Baker-Ricketson  Co.  (D.  C, 
Mass.),  4  Am.  B.  R.  605,  97  Fed.  489;  Vac- 
caro  V.  Security  Bank  (C.  C.  A.,  6th  Cir.), 
4  Am.  B.  R.  474,  103  Fed.  436;  In  re  Zeit- 
ner  Brewing  Co.  (D.  C,  N.  Y.),  9  Am. 
B.  R.  63,  117  Fed.  799. 

58.  Matter  of  Burrell  &  Corr  Co.  (C.  C. 
A.,  2d  Cir.),  9  Am.  B.  R.  625,  123  Fed.  414, 
59  C.  C.  A.  508. 

A  deed  of  txntt  conveying  all  the  debtor's 
property  to  be  distributed  ratably  among 
his  creditors  was  held  presumptively  fraud- 
ulent and  an  act  of  bankruptcy.  Rumsey 
V.  Novelty  &  Machine  Co.  (D.  C,  Mo.),  3 
Am.  B.  R.  104,  99  Fed.  699. 

69.  In  re  Goldschmidt,  Fed.  Cas.  5,520. 

00.  Intent  of  insane  person.— -In  the  case 
of  In  re  Ward  (D.  C,  N.  J.),  20  Am.  B.  R. 
482,  486,  161  Fed.  755,  the  court  said:  "  If 
the  alleged  bankrupt  was,  at  the  time  of 
committing  the  alleged  act  of  bankruptcy 
charged  in  the  petition  filed  against  him, 
80  insane  that  he  did  not  understand  the 
nature  of  the  act,  its  commission  should  be 
denied  on  the  ground  that,  being  insane,  he 
could  not  commit  it.  On  the  trial  of  such 
an  issue,  the  adjudication  of  lunacy  may, 
perhaps,  be  offered  as  prima  facie  evidence 
of  insanity,  provided  it  shows  lunacy  at 
the  time  of  the  commission  of  the  alleged 
act  of  bankruptcy." 

61.  In  re  Tupper  (D.  C,  N".  Y.),  20  Am. 
B.  R.  824,  163  Fed.  824. 
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can  furnish.^^  An  allegation,  in  the  language  of  the  statute,  of  a  disposition 
of  property  to  hinder,  delay  and  defraud  creditors,  is  not  sufficient;  facts  and 
circumstances  should  be  stated  from  which  the  inference  may  be  drawn  that 
the  disposition  of  the  property  was  done  with  an  evil  intent.^  A  petition 
is  insufficient  which  fails  to  describe  the  property  alleged  to  have  been  trans- 
ferred, the  time  of  the  alleged  transfer,  and  to  whom  it  was  made.** 

(Ill)  Proof  of  intent. — The  intent  of  the  transfer  can  rarely  be  estab- 
lished by  direct  proof.^  It  may  be  inferred  froni  the  acts  done  and  the  sur- 
rounding circumstances,  though  the  debtor  denies  such  intent.^  But  the  in- 
tent must  be  actual  f^  the  mere  fact  that  the  transaction  complained  of  has 
hindered  or  delayed  creditors  will  not  be  enough.^  The  circumstances  re- 
lied upon  to  show  intent  must  be  sufficient  to  lead  to  the  conclusion  that  the 
debtor  actually  intended  to  hinder,  delay  or  defraud  his  creditors.  The 
words  "  hinder,  delay  or  defraud  '*  are  used  in  the  disjunctive;  if  a  transfer 
is  shown  to  have  been  made  with  intent  to  hinder  and  delav,  it  is  not  neces- 
BSiTy  to  establish  intent  to  defraud.^    The  intent  may  be  established  by  the 


L  In  re  Mero  (D.  C,  Ct),  12  Am.  B.  R. 
171,  128  Fed.  630. 

A  petition  charging  that  the  act  of  bank- 
ruptcy was  the  giving  of  a  chattel  niort* 
gage  within  the  four  months'  period  must 
aUege  facts  sufficient  to  show  that  it  was 
given  either  with  intent  to  hinder,  delay 
and  defraud  creditors^  or  with  intent  to 
prefer  mortgagee  over  other  creditors.  In 
re  Flint  Hill  Stone  &  Construction  Co. 
(D.  C,  N.  Y.),  18  Am.  B.  R.  81,  149  Fed. 
1,007. 

68.  In  re  White  (D.  C,  Pa,),  14  Am. 
B.  R.  241,  135  Fed.  199;  In  re  Hark  Bros. 
(D.  C,  Pa.),  14  Am.  B.  R.  400,  135  Fed. 
603;  In  re  Pressed  Steel  Goods  Co.  (D.  C, 
Mich.),  2T  Am.  B.  R.  44. 

64.  Conway  v.  German  (C.  C.  A.,  4th 
Cir.),  21  Am.  B.  R.  577,  166  Fed.  67. 

65.  Van  Wyck  v.  Seward,  18  Wend.  375, 
395. 

Great  latitude  allowed. —  In  the  in- 
vestigation of  questions  of  fraud,  es  a  rule, 
great  latitude  is  allowed  in  the  admission 
of  evidence,  in  order  that  the  jury  may  be 
able  to  determine  froTn  all  the  circumstances 
whether  the  transaction  was  fraudulent  or 
not.  Questions  of  fraud  can  scarcely  ever 
be  proven  by  direct  evidence,  hence  the  ne- 
cessity for  the  admission  of  all  the  circum- 
stances fairly  connected  with  the  transac- 
tion. In  re  Luber  (D.  C,  Pa.),  18  Am, 
B.   R.   476,   152   Fed.   492. 

66.  In  re  Larkin  (D.  C,  N.  Y.),  21  Am. 
B.  R.  711,  168  Fed.  100. 

67.  In  re  McLoon  (1).  C,  Me.),  20  Am. 
B.  R.  719,  162  Fed.  575;  Houck  v.  Christy 


(0,  C.  A.,  8th  Cir.),  18  Am.  B.  R.  330,  15^ 
Fed.  612,  in  which  the  court  said  that  "  the 
fact  that  a  sale,  assignment,  transfer  or 
conveyance  is  made  out  of  the  usual  and 
ordinary  course  of  business,  does  not,  with- 
out more,  render  it  prima  facie  fraudulent; 
but  it  may  be  a  badge  of  fraud,  of  little  or 
considerable  influence,  depending  upon  the 
surrounding  facts." 

6ft.  Lansing  Boiler  Works  v.  Ryerson 
(C.  C.  A.,  6th  Cir.),  11  Am.  B.  R.  558,  12S 
Fed.  701,  63  C.  C  A.  253;  In  re  McLoon 
(D.  C,  Me.),  20  Am.  B.  R.  719,  162  Fed. 
575. 

68.  Hinder  and  delay,  intent  to  defraud. 
—  In  the  case  of  In  re  Hughes  (D.  C, 
N.  Y.),  25  Am.  B.  R.  556,  183  Fed.  873, 
the  court  said :  "  The  question,  tlierefore, 
is  whether  this  was  a  conveyance  '  with 
intent  to  hinder,  delay,  or  defraud'  cred- 
itors, or  any  of  them.  The  statute  is  in 
the  disjunctive,  and  while  it  may  be  ad- 
mitted, and  is  I  think  true,  that  the  words 
'hinder*  and  'delay'  are  synonymous 
(Read  v.  Worthington,  9  Bosw.  [N.  Y.] 
628),  it  is  not  necessary,  under  the  language 
of  the  statute  itself,  that  any  intent  to  do- 
fraud  should  be  present.  It  is  enough  if 
anv  creditor  is  intentionally  to  be  hindered 
or  delayed.  If  the  intent  to  hinder  and  de- 
lay exists,  a  conveyance  made  by  an  em- 
barrassed debtor  witli  a  view,  known  to  the 
purchaser,  of  securing  the  conveyed  prop- 
erty from  attachment,  is  voidable  as  against 
creditors,  even  though  it  be  honestly  made, 
and  the  debtor  intends,  as  Hughes  says  he 
did,   that  all   creditors  should  be   paid    in 
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debtor's  admission  and  declarations,™  or  it  may  be  inferred  from  the  act  itself 
as  a  nccej^sary  consequence  of  it ;  for  instance  if  a  creditor  in  failing  circum- 
stances places  all  his  property  beyond  the  reach  of  his  creditors,  that  fact  may 
be  considered  in  determining  whether  he  did  so  in  good  faith,  without  inti^nt 
to  defraud,^^  The  insolvency  of  the  debtor  «t  the  time  the  transfer  was  made 
will  not  alwaya  of  itaelf  be  sutEcient  to  show  intent  to  defraud  or  delay.'* 
If  a  concealment  be  charged,  the  intent  of  the  alleged  bankrupt  may  be  de- 
termined by  the  result  of  the  act;  but  if  the  bankrupt  fails  to  disclose  the 
existence  of  the  property,  while  retaining  his  control  over  it  and  claiming 
title  thereto,  the  fact  that  he  did  not  have  a  right  to  die  property  at  the  tiShe 
may  not  be  of  much  impoortance.^^  The  burden  of  proving  f  riauduleti«t  intent 
is,  of  course,  on  him  who  aeaerte  it.  Thus,  in  the  absenoe  of  proof  as  to  when 
or  how  assets  were  lost,  the  presumption  is  against  f  raud.'^  There  can  be 
no  intent  to  hinder,  delav  or  defraud  unless  at  the  time  the  transfer  was 
made  the  debtor  knew  or  had  reason  to  know  of  the  existence  of  more  than 
<me  credi4or.'*  The  alleged  bankrupt  should  be  permitted  to  .show  that  a 
deed  which  is  relied  upon  as  am  sot  of  bankruptcy,  though  absolute  upon  its 
f aoe,  was  intended  as  a  mere  security  and  that  there  was  no  intent  to  defraud.^' 
(6)  Iksolvency. —  We  have  already  considered  what  constitutes  insol- 
vency," and  have  also  discussed  the  subject  in  respect  generally  to  acts  of 


fall.  Kimball  r.  Thompson,  4  Cunh. 
(Mam.),  446,  50  Am.  Dee.  799.  This  musi 
necessarily  be  the  correct  view  upon  any 
consideration  of  language  which  traces  its 
origin  to  the  statute  of  Elizabeth;  for  a 
debtor's  property  is  in  legal  theory  subject 
to  immediate  process  at  the  instance  of  any 
creditor,  and  a  debtor  will  not  be  permitted 
to  hinder  or  delay  any  creditor  by  any  de- 
vice which  leaves  his  property,  or  the  avails 
of  it,  subject  to  his  control  and  disposi- 
tion; and  it  makes  no  difference  that  the 
debtor  intends  to  apply  the  avails  of  the 
same  to  the  payment  of  his  debts.  Tt  still 
remains  true  that  he  has  hindered  his  debt- 
ors from  applying  the  property  in  the  way 
that  they  have  a  legal  right  to  rely  upon." 

70.  Compare  In  re  Foster  (D.  C,  Pa.),  11 
Am.  B.  R.  131,  133,  126  Fed.  1014. 

71.  Bean  Chsmberlain  Mfg.  Co.  v.  Stand- 
ard Spoke  A  Nipple  Co.  (C.  C.  A.,  6th  Cir.), 
12  Am.  B.  R.  610,  131  Fed.  215;  In  re  Sal- 
mon (D.  C,  Mo.),  16  Am.  B.  R.  122,  143 
Fed.  399. 

Intent  implied. —  Where  it  appears  thai 
the  purpose  of  an  alleged  bankrupt  in  mak- 
ing certain  transfers  was  to  put  his  prop- 
erty beyond  the  reach  of  his  creditors  and 
he  professes  to  be  unable  to  tell  of  the  dis- 
position of  the  money  received,  thd  intent 
to  defraud  may  be  implied.  In  re  Minard 
(D.  C,  Or.),  19  Am.  B.  R.  475,  156  Fed.  377. 
See  also  Macon  Grocery  Co.  v.  Beach  (D.  C, 
Ga.),  19  Am.  B.  R.  558,  156  Fed.  1,009.  In 
the  case  of  In  re  Larkin  (D.  C,  N.  Y.),  21 
Am.  B.  R.  711,  168  Fed.  100,  It  was  held 
tliat  where  one  in  debt  transfers  or  con* 


veys  his  property  to  one  or  more  of  his 
creditors,  all  the  surrounding  circumstances 
and  conditions  are  to  be  considered  in  de- 
termining whether  or  not  it  was  done  with 
intent  to  hinder,  delay  or  defraud  his  other 
creditors,  the  intent  may  be  inferred  from 
the  acts  done  and  surrounding  circum- 
stances, though  the  debtor  denied  such  in- 
tent. 

78.  Richardson  v.  Shaw,  203  U.  S.  587, 
19  Am.  B.  R.  717,  in  which  the  court  held 
that  there  is  nothing  in  the  bankruptcy  act 
which  prevents  an  insolvent  from  disposing 
of  his  property,  provided  his  dealings  are 
conducted  without  an^  purpose  of  defraud- 
ing his  creditors  or  giving  a  preference  to 
any  of  them. 

7aa.  In  re  Glazier  (D.  C,  Pa.),  28  Am. 
B.  R.  391. 

78.  Davis  ▼.  Stevens  <D.  C,  S.  Dak.),  4 
Am.  B.  R.  763,  104  Fed.  242.  Compare  In 
re  Shapiro  &  Novick  (D.  C,  N.  Y.),  5  Am. 
B.  R.  839,  106  Fed.  495;  Houck  v.  Christy 
(C.  C.  A.,  8th  Cir.),  18  Am.  B.  R.  330,  152 
Fed.  812. 

The  burden  is  shifted  to  the  debtor  to 
explain  the  transaction  where  it  appears 
that  all  his  property  has  been  removed  to 
a  vessel  about  to  leave  for  a  foreign  country. 
Hoffsehlaeger  Co.  v.  Young  Nap.  (D.  C, 
Hawaii),  12  Am.  B.  R.  517. 

74.  Merchants'  Nat.  Bank  v.  Cole  (C.  C. 
A.,  6th  Cir.;,  18  Am.  B.  R.  44,  149  Fed.  708. 

75.  Acme  Food  Co.  v.  Meier  (C.  C.  A., 
6th  Cir.),  18  Am.  B.  R.  550,  153  Fed.  174. 

76.  See  Bankr.  Act.  §  1  (15)  and  dis- 
cussion thereunder,  ante.  p.  K. 
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bankruptcy  under  this  section.''^  We  will  also  hereafter  under  this  section 
again  refer  to  solvency  as  a  defense  to  proceedings  in  bankruptcy  and  the 
proof  necessary  to  establish  the  f act/^  It  is  only  necessary  here  to  call  atten- 
tion to  the  fact  that  the  insolvency  of  the  debtor  is  not  required  to  be  shown. 
A  person  is  not  permitted  to  convey,  transfer,  conceal  or  remove  any  part  of 
his  property  with  intent  to  hinder,  delay  or  defraud  his  creditors,  and  on  be* 
coming  insolvent  within  four  months  thereafter,  escape  the  bankruptcy  law  by 
showing  that  he  was  solvent  when  he  so  conveyed,  transferred,  concealed  or 
removed  his  property.*^  The  question  is  was  he  insolvent  when  the  petition 
was  filed*  The  act  of  bankruptcy  is  declared  to  consist  of  a  transfer  by  the 
debtor  with  intent  to  hinder,  delay  or  defraud  his  creditors.  If  the  debtor 
shows  that  at  the  time  of  filing  a  petition  in  bankruptcy  he  was  actually 
solvent  it  is  a  complete  defense  in  a  proceeding  based  upon  the  first  act  of 
bankruptcy.^^  The  right  of  petitioning  creditors  to  an  adjudication  against 
the  debtor  is  only  made  out  prima  facie,  when  it  is  shown  that  within  four 
months  he  has  conveyed  his  property  with  intent  to  hinder,  delay  or  defraud 
creditors ;  for  the  debtor  may  then  come  in  and  prove  that  he  was  solvent ' 
when  the  petition  was  filed.®^ 

(6)  Creditors  or  any  of  them. —  The  act  under  this  subdivision  must 
have  been  committed  with  intent  to  hinder,  delay  or  defraud  ^*  his  creditors 
or  any  of  them.''  This  means  a  creditor  who  owns  a  judgment  or  claim 
provable  in  bankruptcy.®^  An  unliquidated  claim  for  tort,  unreduced  to 
judgment  at  the  time  of  an  alleged  transfer,  does  not  constitute  the  claimant 
a  creditor  so  as  to  authorize  him  to  insist  that  such  transfer  is  an  act  of 
bankruptcy.** 

(7)  Comparison  with  other  sections. —  If  the  fraudulent  transfer  is 
within  four  months  of  the  filing  of  the  petition,  it  is  not  only  an  act  of  bank- 
ruptcy but  void  under  §  6«7-e;  it  is  also  an  objection  to  discharge  under 
§  14-b(4) ;  and,  if  also  voidable  under  the  State  laws,  it  may  be  set  aside 
under  §  70-e,  and  the  property  or  its  value  recovered  by  proper  proceedings 
begun  within  the  limitations  as  to  time  fixed  by  the  State  statutes.®^ 

b.  Second  act  of  bankruptcy;  a  preferential  transfer —  (1)  In  general. — 
The  second  act  of  bankruptcy  consists  of  a  debtor  transferring  while  insol- 
vent any  portion  of  his  property  to  one  or  more  of  his  creditors  with  intent 
to  prefer  such  creditor  or  creditors  over  his  other  creditors.    As  in  the  case 


77.  See  ante,  p.  75. 

78.  See  pott,  p.  112. 

79.  In  re  Larkin  (D.  C,  N.  Y.),  21  Am. 
B.  R.  711,  713,  168  Fed.  100. 

80.  In  re  Schenkein  (D.  C,  N.  Y.),  7  Am. 
B.  R.  162,  113  Fed.  421;  In  re  West  (C.  C. 
A.,  2d  Cir.),  5  Am.  B.  R.  734,  108  Fed.  940; 
Matter  of  Aschenback  Co.  (C.  C.  A.,  2d 
Cir.),  23  Am.  B.  R.  95,  174  Fed.  396. 

81.  In  re  Hughe.s  (D.  C,  N.  Y.),  25  Am. 
B.  R.  556,  183  Fed.  872. 


88.  Bankr.  Act,  §  1  (9)  and  S3-a-b,  post. 
See  In  re  Watson   (D.  C,  Ky.),  30  Am.  B. 
R.  871. 

83.  Beers  y.  Hamlin   (D.  C,  Or.),  3  Am. 

B.  R.  745,  99  Fed.  ^95.  A  creditor  can- 
not complam  of  an  act  committed  before 
he  was  a  creditor.     In  re  Brinckmann   (D. 

C,  Ind.),  4  Am.  B.  R.  551,  103  Fed.  65. 

84.  These    doctrines   are   further  consid- 
ered under  the  appropriate  Sections,  post. 
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of  the  other  acts  of  bankmptcj  it  must  have  beei^  committed  widiin  the  four 
months  preceding  the  filing  of  the  bankruptcy  petition.  The  interdicted 
transaction  here  must  be  between  a  debtor  and  his  creditors.  Wbere  at  the 
time  of  the  transfer  there  were  no  creditors,  a  subsequent  creditor  cannot 
complain.*  The  act  itself  may  not  even  be  illegal  or  fraudulent.  The 
debtor  merely  prefers  to  pay  one  creditor  more  than  he  does  another.^  The 
judicial  definition  of  preference*^  is  not  controlling  in  this  connection,  for 
a  preference  which  will  be  an  act  of  bankruptcy  is  something  other  and  more 
than  one  voidable  under  §  60-b.  Thus,  the  intent  to  prefer  on  the  part  of  the 
debtor  may  not  be  accompanied  by  reasonable  cause  to  believe  on  the  part 
of  the  creditor.®*  A  preferential  transfer  under  this  subdivision,  must  consist 
of:  (1)  a  transfer  of  property,  (2)  insolvency  and  (3)  intent  to  prefer.**  In 
addition  to  this  it  must  be  shown  lliat  the  transfer  results  in  the  depletion 
of  the  debtor^s  estate,*^  and  that  the  creditor  to  whom  the  transfer  is  made 
thereby  secures  an  undue  advantage  over  other  creditors  of  the  same  class.** 
(2)  Transfer  of  property. — :(I)  In  general. —  "Transfer"  as  here 
used  has  the  enlarged  meaning  given  it  by  §  r(25).**  It  is  immaterial  how 
the  transfer  is  made.  It  may  be  either  directly  to  the  creditor  or  indirectly 
through  a  third  person  for  his  benefit.**  Whatever  may  be  the  nature  of  the 
transaction,  if  the  result  of  it  is  to  procure  to  a  creditor  a  preference  over 
any  other  creditor*  it  may  be* an  act  of  bankruptcy.*^  A  cjiattel  mortgage  is 
more  than  a  mere  security;  it  is  a  sale  of  the  thing  mortgaged  and  operates' 
as  a  transfer  of  it  to  the  mortgagee,  and  if  given  within  the  four  months' 


Si.  Brake  v.  ColHson  (C.  C.  A.,  5th 
Cir.),  11  Am.  B.  R.  797,  129  Fed.  201.  The 
petition  must  allege  that  there  were  other 
ereditora  than  the  ,one  preferred.  In  re 
Flint  Hill  Stone  ft  Const.  Co.  (D.  a, 
N.  Y.),  18  Am.  B.  B.  81; 

S6w  Bex  Bii^gy  Co.  t.  Hearick  (C.  C.  A., 
8th  Cir.),  12  Am.  B.  R.  726,  132  Fed.  310. 

•7.  See  In  r  Wright  Lumber  Co.  (D.  C, 
Ark.),  8  Am.  B.  R.  345,  114  Fed.  1011. 
See  bAbo  under  Sections  One  and  Sixty  of 
tiiis  work. 

88.  See  Crooks  v.  The  People's  Nat. 
Bank,  3  Am.  B.  R.  228,  46  K.  Y.  Ap|>.  Div. 
335;  In  re  Wright  Lumber  Co.  (D.  C, 
Alt.),  8  Ato.  B.  R.  345,  114  Fed.  1011. 

88.  As  to  what  evidence  will  establish 
this  act  of  bankruptcy,  see  Goldman  v. 
Smith  (D.  C,  Ky.),  1  Am.  B.  R.  266,  93 
Fed.  182.  For  analysis  of  the  subsection 
■ee  In  re  Rome  Planing  Mills  (D.  C,  N.  Y.>, 
3  Am.  B.  R.  123,  96  Fed.  812. 

88.  Martin  y.  Hulen  (C.  C.  A.,  8th 
Cir.),    17   Am.   B.   R.   510,   149   Fed.   982. 

81.  In  re  Douglass  Coal  ft  Coke  Co.  (D. 
C.  T«nn.),  12  Am.  B,  R.  539. 


98.  See  ante,  p.  13. 

88.  In  re  McGee  (D.  C,  N.  Y.),  5  Am. 
B.  R.  262,  105  Fed.  895;  Troy  Wagon 
Works  V.  Vastbinder  (P.  C,  Pa.),  12  Am. 
B.   R.  352,  130  Fed.  232. 

8i.  Carson,  Pirie  ft  Co.  v.  Chicago  Title 
ft  Trust  Co.,  182  U.  S.  438,  5  Am.  B.  R. 
814,  45  L.  £d.  1,171;  Boyd  v.  Lemon,  Gale 
Co.  (C.  0.  A.,  5th  Cir.,  8  Am.  B.  R.  81.  114 
Fed.  647;  Goldman  v.  Smith  (D.  C,  Ky.)„ 
1  Am.  B.  R.  266,  93  Fed.  82. 

Where  an  insolTent  transfers  his  prop-, 
erty  to  another  who  executes  a  mortgage 
thereon  in  favor  of  a  creditor  it  is  an  act 
of  bankruptcy,     Gibson  v.  Bobie,  Fed.  Cas. 
5,394. 

Payment  to  wife.— Where  an  alleged 
bankrupt  within  four  months  of  the  liUng 
of  a  petition  in  involuntary  proceedings, 
and  while  he  was  insolvent,  paid  to  his 
wife  in  settlement  of  an  alleged  indebted- 
ness the  proceeds  of  certain  fire  insurance 
policies  as  indemnity  for  a  lose  on  his 
stock  of  goods,  an*  act  of  bankruptcy  was 
committed.  In  re  Pinson  ft  Co.  (D.  C. 
Ala.),  24  Am.  B.  R.  804,  180  Fed.  787. 
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period  with  intent  to  prefer  it  is  an  act  of  bankruptcy.®*  A  preferential 
transfer  of  property  to  a  creditor  greater  in  value  than  the  amount  of  the 
debt,  the  difference  being  paid  in  cash  to  the  debtor,  is  an  act  of  bankruptcy.^ 
And  so  also  is  the  payment  of  one  or  more  creditors  in  full  to  the  exclusion . 
of  other  creditors,  out  of  the  proceeds  of  the  cash  sale  of  the  property  of  'the 
debtor.^  A  transfer  by  an  insolvent  partner  of  his  entire  separate  estate  in 
satisfaction  of  a  debt  of  his  firm  which  had  no  assets,  constitutes  a  prieference 
over  other  firm  creditors  of  the  same  class  and  is  an  act  of  bankruptcy  on  the  . 
part  of  the  partner.^ 

(II)  Payment  of  mone%. —  There  can  be  no  question  but  that  a  payment 
of  money  by  an  insolvent  is  a  transfer  of  property  within  the  nteaning  of  this  , 
subsection.^  Payments  made  by  a  corporation,  however  large,  to  creditoni  . 
resulting  in  their  preference  over  others  will  constitute  an  act  »pf  bank- 
ruptcy.'^ Insubstantial  payments  of  small  amounts  may  be  made  under 
circumstances  which  would  not  constitute  them  preferential  so  as  to  majke 
them  acts  of  bankruptcy. ^^* 

(III)  Depletion  of  estate. —  The  preferential  transfer  must  result  in  the 
depletion  of  the  debtor's  estate,  so  as  to  leave  the  other  creditors  without 
property  out  of  which  their  claims  may  be  paid.  If  there  is  no  depletipn  of. 
the  estate  the  creditors  cannot  complain/^    The  payment  of  unearned  pre* 


'    N.  Mfttt«r  of  RiggB  Reataurani  06.  (a 

•  a  A.,  7th  Cir.),  U  Am.  B.  R.  508,  130 
Fed.  691.  Compare  In  re  Bogen  (D.  C, 
Obio),  13  Am.  B.  R.  51»9,  184  Fed.  1,019. 
Same  rule  applies  in  respect  to  a  mortgage 
giv^  on  real  property.  In  re  Edelman 
(C.  C.  A.,  2d  Cir.),  12  Am,  B.  R.  238,  130 
Fed.  700;  In  re  Wright  Lumber  Go.  (D. 
C,  Ark.),  'S  Am.  B.  R.  345,  114  Fed.  1,011; 
In  re  Waite,  Fed.  Gas.  17,044;  In  re  Rogers, 
Fed.  Gas.  12,002;  Baldwin  v.  Rosseau,  Fed. 
Gas.  803. 

96.  Johnson  y.  Wald  (C.  G.  A.,  5th  Cir.), 
2  Am.  B.  R.  84,  93  Fed.  640. 

97.  Matter  of  Farrell  Co.  (D.  C.,  N.  Y.), 
9  Am.  B.  R.  341,  36  Fed.  600;  Boyd  v. 
Lemon,  Gale  Go.  (C.  C.  A.,  5tb  Gir.),  8 
Am.  B.  R.  81,  114  Fed.  647;  Rex  Buggy 
Co.  V.  Hearick  (C.  C.  A..  8th  Cir.),  12  Am. 
B.  R.  726,  132  Fed.  310. 

98.  Mills  V.  Fisher  &  Co.  (C.  C.  A,  6th 
Cir.),  20  Am.  B.  R.  237,  159  Fed.  897. 

99.  Landry  v.  Andrews,  6  Am.  B.  R.  281, 
22  R.  I,  597 ;  Carson,  Pirie  &  Go.  v.  Chicago 
Title  A  Trust  Co.,  182  U.  S.  438.  5  Am.  B. 
R.  814,  45  L.  Ed.  1171;  Matter  of  Every- 
Iwdy's  Market  (D.  C,  Okl.),  21  Am.  B.  R. 
925,"  173  Fed.  492.  An  assigrnment  of  money 
due  to  an  alleged  bankrupt  on  a  building 
contract  to  an  accommodation  indorser  of 
his  note  is  a  preferential  transfer.  In  re 
0'Don^ell  (D.  C,  Mass.),  12  Am.  B.  R.  621, 
130  Fed.  150.  So  also  is  a  transfer  of  ac- 
counts in  lieu  of  materials  pledged.  Annis- 
ton  Iron  A  Supply  Co.  v.  Anniston  Rolling 


ICnis  (D.  a,  Ala.),  11  Am.  B.  R.  200,  129' 
Fed.  974. 

100.  Naylon  A  Co.  y.  Christiansen  A  Co. 
(G.  C.  A.,  6th  Cir.),  19  Am.  B.  R.  7A9,  158 
Fed.  290. 

101.  Payments  of  smaU  amounts. — In  the 
case  of  In  re  Ho  vail  Grocery  Co.  (D.  C, 
Ga.),  20  Am.  B.  R.  537,  161  Fed.  882,  it 
was  held  that  a  payment  of  a  debt  of  $3 
to  a  creditor,  a  week  before  the  filing  of  an 
Involuntary  petition,'  did  not  constitute  an 
act  of  bankruptcy.  See  also  Macon  Grocery 
Go.  y.  Beach  (D.  a,  Ga.),  10  Am.  B.  R. 
558,  156  Fed.  1009;  In  re  Douglass  Coal 
&  Coke  Go.  (D.  G.),  12  Am.  B.'R  859,  131 
Fed.  769,  holding  that  the  samU  size  of  the 
payment  niay  be  looked  to  as  a  circum- 
stance, in  connection  with  others,  to  justify 
the  conclusion  that  no  preference  ^as  in- 
tended; In  re  Gilbert  (D.  G.,  Dr.),  8  Am. 
B.  R.  102,  112  Fed.  951. 

The  size  of  the  payment  makes  no  dif- 
ference if  the  requisite  intent,  existed,  but 
it  does  make  -  a  difference  in  determining 
whether  or  not  the  intent  did  exist.  In  re 
Perlhefter  (D.  C.,  N.  Y.),  25  Am.  B.  R.  576, 
177  Fed.  299. 

Payments  in  the  ordinary  course  of  busi- 
ness of  maturing  debts,  comparatively  in-  ' 
sign ifi cant  in  amount,  by  a  concern  actively 
prosecuting  its  business  in  the  usual  man-  . 
ner.  are  not  preferences  within  the  meaniar 
of  section  3-a  (2).  In  re  Columbia  Rew 
Estate  Co.  (D.  C,  N.  J.),  30  Am,  B.  R.  471, 
citing  text. 

102.  Martin  v.  Hulen  (C.  C.  A.,  «th  Cir.), 
17   Am.   B.    R.   510,    148    Fed.    982;    In   re 
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miums  on  policies  of  inauittnoe  would  eome*  within  this  rule.^®'  An  agreement 
to  ineure  goods  and  assign  the  jkolicies  to  aeeure  a  creditor  is  not  necessarily 
prejudicial  to  the  other  creditors,  and  an  asfeignment  of  such  policies  made 
in  puTSQance  thereof  afier  the  debtor  became  insolvent,  is  not  an  act  of 
bankruptcy,^  Where  the  transaction  consists  of  merely  making  an  exchange 
of  securities  it  does  not  constitute  an  aot  of  bankruptcy,  for  in  such  a  case 
there  is  no  satisfaction  of  a  debt  nor  depletion  of  the .  debtor's  e»tate/°^  The 
transfer  must  conBiBt  of  the  bankrupt's  own  piroperty  to  cv[msti<tute  a  prefer- 
ence; payment  of  a  note  of  a  bankrupt  by  an  indorser  would  n^t  be  suflSici- 
ent.^^  A  renewal  within  the  four  memths'  period  of  a  diattel  mortgage,  given 
as  security  for  a  pre-existing  debt,  is  not  an  illegal  preference.^"  A  payment 
by  an  attorney,  out  of  his  own  fimds,  of  a  claim  against  his  client,  which  does 

not  deplete  his  client's  estate  is  not  a  preference  constituting  an  act  of  bank- 
ruptcy/"*   The  payment  of  a  relatively  small  amount  as  a  bonus  for  a  loan 

secured  by  a  chattel  mortgage,  although  unlawful  as  between  the  alleged 
bankrupt  and  his.  mortgagee  is  not  a  preference  constituting  an  act  of  bank- 
ruptcy.^"** • 

(3)  Intent  to  prefeb. —  To  authorize  an  adjudication  of  bankruptcy  it 
must  appear  that  the  transfer  alleged  to  oonstitirte  an  act  of  bankruptcy  waa 
made  with  the  intent  to  prefer  the  creditor  to  whom  it  was  given;  if  no  such 
intent  exiets  it  may  be  a  preference  but  it  is  not  an  act  of  bankrupt^j/^  If  a 
mortgage  is  given  to  a  person  not  a  creditor  to  secure  advances  Inade  in  the 
payment  of  debts,  and  the  mortgagor  believed  at  the  time  that  she  had  ample 
property  to  meet  all  demands  against  her,  it  is  not  a  preference.*^*    The 

Pearson  (D.  a,  N.  Y.),  3  Am.  B.  R.  4S2»  In  re  Union  Pacifio  IC  R.  Co.,  Fed.  Gas. 

95  Fed.  425,  in  which  case  the  payment*  of  14!»37S. 

debts  which  were  a  charge  upon  a  lease*         106.  Mason  ▼.  Nat.  Herkimer  Ck>.  Bank 

holder  in  order  to  protect. the  dehtor^B  inter-  (C.  C.  A»,  2d  Gr.)»  22  Am.  B.  R.  73 a^  172 

est  therein  was  held  not  to  be  an  ael  ol  bank-  Fed.  529,  affd.  — U.  S.  — ,  28  Am.  B.  R.  218. 

niptey,  since  the  payment  did  not  injuri*         107.  In  re  Cutting  (D.  C,  N.  Y.),  16  Am. 

onsly  affect  his  creditors.    Compare  In  re  B.  R.  751,  145  Fed.  388. 

Unge  (D.  C,  N.  T.),  a  Am.  B.  B.  831,  07         107a.  In  re  Ker)in   (C.  C.  A.,  6th  Cir.), 

Fed.  197.  31  Am.  B.  R.  12,  rcTg.  30  Am.  B.  R.  816. 

108.  Knickerbocker  y.  Comatock,  Fed.  Cas.         107b.  In  re  HalUn  (D.  C,  Mich.),  28  Am. 

7,879.  B.  R.  708. 

101  Wilder  t.  Watts  (D.  d  S.  Car.)»  15         108.  In  re  Gilbert   (D.  C,  Or.),  8  Am. 

Am.  B.  R.  57,  138  Fed.  426.  B.  R.  101,  112  Fed.  951. 

105.  Clark  y.  Iselin,  81  Wall  360,  22  L.         109.  In  re  McLoon  (D.  C,  Me.),  20  Am. 

Ed.  568;  In  re  Weayer,  Fed.  Cas.  17,307;  B.  R.  719,  723,  162  Fed.  575. 
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intent  will  be  presumed  when  the  tFanaaotioxi  cowista  of  a  traittfer  of 
personal  property  by  way  of  payment."*  If  the  bankrupt  did  not  know  of  an 
alleged  claim  against  him  when  he  made  payments  to  his  only  other  creditom 
in  due  course  of  business,  such  payment?  were  not  made  with  intent  to 
prefer  and  do  not  constitute  acts  of  bankruptcy."^  If  a  debtor  did  not 
know  of  a  claim  against  him,  he  cannot  have  intended  to  give  a  preferenoe 
against  such  claim;  but  there  is  a  strong  pre8umpti<m  tihat  he  does  know 
whether  a  claim  is  paid."*  The  intent  of  the  creditor  to  whom  the  preferential 
transfer  is  made  is  not  material;  it  need  not  be  shown  that  the  creditor 
knew  or  had  reasonable  grounds  to  believe  that  the  transfer  was  prcferea- 
tial.*"    The  question  of  intent  is  one  for  the  jury."* 

(4)  Pboof  of  intent. — As  in  the  case  of  a  transfer  to  hinder,  delay  and 
defraud  creditors,  the  intent  to  prefer  may  be  implied  from  the  actual  result 
of  the  transaction."^  One  is  presumed  to  intend  the  probable  convKHiuonces 
of  his  acts, — that  is,  those  con^^equences  which  would  naturally  follow,  and 

» 

which  a  person  of  ordinary  intelligi*nce  would  expect  as  the  natural  re:*ult 
thereof;  this  presumption  is  of  weight  in  determining  the  debtor's  intent,  to 
prefer,  and  has  been  frequently  applied."*     If  the  debtor  knows  that  ho  i* 


Preferential  transfer  must  be  made  to  or 
for  benefit  of  creditor.  Richardson  v.  Shaw, 
203  U.  S.  5S7,  19  Am.  B.  R.  717. 

110.  Johnson  v.  Wald  (C.  C.  A.,  5th  Cir.), 
2  Am.  B.  R.  84,  93  Fed.  640;  In  re  Rome 
Planing  MiUs  (D.  C,  N.  Y.),  3  Am.  B.  R. 
123i  96  Fed.  812;  In  re  Gilbert  (D.  C, 
Or.),  8  Am.  B.  R.  101,  112  Fed.  9^  In  re 
Flint  Hill  Stone  &  Construction  Co.  (D. 
C,  N.  Y.),  18  Am.  B.  R.  81,  149  Fed.  1,007. 

111.  In  re  Morgan  A,  Williams  (D.  C, 
Qa.),  25  Am.  B.  R.  861,  184  Fed.  938. 

lia.  In  re  Pangborn  (D.  C,  Mich.),  26 
Am.  B.  R.  40. 

118.  In  re  Rome  Planing  Mills  (D.  C, 
N.  Y.),  3  Am.  B.  R.  123,  96  Fed.  812;  In 
re  Wright  Lumber  Co.  (D.  C,  Ark.),  8  Am. 

B.  R.  345,  114  Fed.  1,011. 

114.  In  re  Bloch  (C.  C.  A.,  2d  dr.),  6 
Am.  B.  R.  300,  109  Fed.  790. 

119.  In  re  Douglass  Coal  &  Coke  Co.  (D. 

C,  Tenn.),  12  Am.  B.  R.  539,  131  Fed.  769; 


In  re  Wright  Lumber  Co.  (D.  C,  Ark.), 
8  Am.  B.  R.  345,  114  Fed.  1,011;  In  re  Mc- 
Gee  (D.  C,  N.  Y.),  5  Am.  B.  R.  2ft2,  lOS 
Fed.  895;  In  re  Bloch  (C.  C.  A.,  2d  Cir.^ 
6  Am.  B.  R.  300,  109  Fed.  790;  In  re  Rome 
Planing  MiUs  (D.  C,  N.  Y.),  3  Aw.  B.  R. 
123,  96  Fed.  812;  Johnson  v.  Wald  (C.  C.  A., 
5th  Cir.),  2  Am.  B.  R.  84,  93  Fed.  640. 

116.  Macon  Grocery  Co.  v.  Beach  (D.  C, 
6a.).  19  Am.  B.  R.  558,  156  Fed.  1,009.^ 

Under  the  former  Uw.— Toof  v.  Martin, 
13  Wall.  40,  20  L.  Kd.  481;  Wager  v.  Hall, 
10  Wall.  584,  21  L.  Ed.  504;  Trader.s'  Bank 
V.  Campbell,  14  Wall.  87,  20  L.  Ed.  832; 
Samson  v.  Borton.  6  Ben.  325;  In  re  Dib- 
bles, 3  Ben.  283;  Terry  v.  Cleaver,  2  Bias. 
356;  Rison  V.  Knapp.  Fed.  Cas.  11,681,  L 
Dill.  186;  Driggs  v.  Moore,  Fed.  Cas.  4,085, 
1  Abb.  C.  C.  440;  In  re  Silverman,  1  Sawy. 
410;  In  re  Oregon  Bulletin  Print.  &  Pnbi. 
Co.,  Fed.  Gas.  10,559;  Miller  t.  Keyes,  Fed, 
Cas.  9,578. 
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IneolTeDt  lie  laxmt  be  presumed  to  know  that  a  traxusf er  made  to  one  creditor 
to  the  ezclueion  of  otbors  will  reeQit  in  a  preference,  without  regard  to  his 
actnal  intent  in  making  euch  tnin«fer.*"  Payments  by  one  knowing  himself 
to  be  inaolvent  raieee  a  conclusive  pi^umption  of  intent  to  prefer  ;^^^  if  made 
in  ibe  honeet  belief  that  he  is  solvent^  the  burden  ahifts  to  the  creditors/^* 


117.  In  re  Wright  Lumber  Co.  (D.  a, 
Ark.),  8  Am.  B.  R.  345,  114  Fed.  1011,  in 
wldeli  ease  the  court  said:  **  If  it  be  said 
that  the  testimony  shows  that  the  bankrupt 
did  not  intend  to  prefer  a  claimant,  the 
answer  is  that  he  was  insolvents  and  he 
knew  it,  and  he  must  be  held  to  have  in- 
tended that  which  was  the  necessary  con- 
seqnenoe  of  his  act.  He  cannot  be  heard 
to  say  that  he  did  not  intend  to  do  a  thing 
when  the  necessary  and  logical  consequence 
of  bis  act  was  to  do  that  very  thing." 

Presomptloa  where  tiaasfer  it  mad*  by 
ftnohrent. —  Where  a  debtor  knerwn  to  be 
insolvent  trantfera  a  large  portion  of  hia 
property  to  one  creditor  to  the  exclusion  of 
«thers,  such  transaction  must  be  taken  ats 
«0Behi8rve  of  an  intent  to  give  a  pvefer- 
«Me.  In  re  McGee  (D.  C,  K  Y.),  5  Am. 
B.  R.  36S,  105  Fed.  895.  The  debtor's'  in- 
tent  to  give  a  preference  may  be  presumed 
from  a  transfer,  while  insolvent,  of  a  large 
pr>r''  *n  of  his  property  to  a  single  creditor. 
IVhiii  this  is  proved,  the  burden  is  upon 
him  to  show  that  he  was  ignorant  of  his 
insolvency  and  had  reason  to  believe  that 
he  eould  pay  bis  debts  in  full.  In  re  Rome 
Pltning  Mills  (D.  C,  N.  Y.),  3  Am.' B.  R. 
123,  96  Fed.  812.  If.  a  merchant  is  hope- 
lessly insolvent  during  the  four  months 
preceding  the  filing  of  a  petition  in  in- , 
voluntary  bankruptcy  againnt  him,  and 
with  knowledge  of  such  condition  of  in- 
solvency pays  to  certain  of  his  creditors 
Biibstantial  mimfl  of  monev  in  full  satisfac- 
tion  of  their  claims,  and  denies  payment  to 
others  whose  claims  are  due  and  equally 
entitled  to  payment  he  has  committed  an 
act  of  bankruptcy  under  this  clause  (§  8 -a, 
(2)  ).  His  payments  under  such  circum- 
stances inevitably  result  in  giving  the  cred- 


itors so  favored  a  preference  over  the  others. 
The  debtor  ia  presumed  to  intend  the  necea- 
sary  results  of  his  own  intelligent  acts. 
Rex  Buggy  Co.  v.  Hearick  (C.  C.  A.,  8th 
Cir.),  12  Am.  B.  R.  726,  132  Fed.  310.  See 
Johnson  v.  Wald  (C.  C.  A.,  5th  Cir.),  2 
Am.  B.  R.  84,  93  Fed.  640,  and  note  as  to 
proof  of  intent  under  former  act,  in  2  Am. 
B.  R.  84-86. 

Proof  of  knowledge  of  inaolvency. —  In 
order  to  charge  a  debtor  with  having  com- 
mitted an  act  of  bankruptcy  in  the  giving 
of  a  preference  by  .the  payment  to  a  creditor 
of  a  past-due  account,  it  is  necessary  to 
show  that  he  intended  thereby  to  give  such 
creditor  more  than  the  other  creditors  would 
get;  and  this  element  is  not  met  by  showing 
that  he  onght  to  have  thought  so;  but 
w^ere  it  appears  that  though  the  debtor 
hoped  to  overcome  a  temporary  embarrmw* 
ment,  yet  knew  that  the  result  wna  very 
doiubtful,  and  did  not  make  such  payment 
to  carry  his  aifaira  through  suooessfuUy,  ha 
mast  be  deemed  to  have  intended  a  prefer- 
ence. In  re  Condon  (D.  C,  N.  Y.),  29  Am. 
B.  R.  907. 

118.  In  re  Billings  (D.  a,  Ala.),  17  Am. 
B.  R.  %|^  45  Fed.  395;  in  re  Wright  Lum- 
ber Co.  (D.  C,  Ark.),  8  Am.  B.  R.  345, 
114  Fed.  1,011;  Driggs  v.  Moore.  Fed.  Cas. 
4.085;  Rison  v.  Knapp,  Fed.  Cas.  11,861; 
In  re  Silverman.  Fed.  Cas.  12,855,  1  Sawy. 
410;  In  re  Dibblee.  Fed.  Cas.  3,884. 

119.  Toof  V.  Martin,  18  Wall.  40,  20  L. 
£d.  481;  In  re  Munn,  Fed.  Cas.  9,925,  3 
BisR.  442;  Morgan  v.  Mastick,  Fed.  Cas. 
9,803;  In  re  Bloch  (C.  C.  A.,  2d  Cir.),  6 
Am.  B.  R.  300,  109  Fed.  790;  In  re  McLoon 
(D.  C,  Me.),  20  Am.  B.  R.  719,  162  Fed. 
575. 
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.It  is  posrfble  that,  under  the  new  defiflitio-n  of  insolvoncy,  one  may  not 
always  know  the  fair  valuation  of  his  property,  and,  therefore,  may  not 
be  able  to  show  that  he  knew  whether  he  was  solvent  or  not.  But  the 
presumption  is  tbat  a  person  has  knowledge  of  hie  financial  condition.^ 
If  a  debtor  honestly  believes  himself  to  be  flolvent  when  the  transfer  is 
made,  or  if  he  establishes  his  wiant  of  knowledge  of  his  insolvenjcy,  the 
presumption  of  an  intent  to  prefer  is  rebutted."^  Wh^re  an  inBolveat  debtor, 
before  the  entry  of  judgment  on  a  verdict  against  him,  gives  a  mortgage  to 
secure  another  creditor,  the  inteot  to  prefer  will  be  presmned.^"  If  a  debtor, 
while  insolvent,  transfers  all  or  nearly  all  his  property  to  some  of  has  credi- 
tors, leaving  others  unprovided  for,  the  intent  to  prefer  may  be  abnost  con- 
clusively presumed/^  The  effect  of 'this  preetimption  will  vary  according  to 
the  proportionate  amount  of  the  transfer.^*    If  tke  amount  of  the  transfer 


120.  In  re  Gilbert  (D.  C,  Dr.),  8  Am. 
B.  R.  101,  104,  112  Fed.  951;  In  re  Jacobs 
(Ref.,  La.),  1  Am.  B.  R.  518;  in  re  Silver- 
man, Fed.  Cas.  12,855,  1  8awy.  410. 

Itl.  In  re  Gilbert  (D.  C,  Or.),  8  Am. 
B.  R.  101,  104,  113  Fed.  951;  In  re  Rcnne 
Planing  Mills  (D.  C,  N.  Y.),  3. Am.  B.  R, 
123,  96  Fed.  812. 

A  iMi3^ment  to  a  bank  to  tako  up  a  note, 
made  from  money  loaned  upon  a  ohattel 
mortgage,  the  larger  part  of  which  was  used 
to  cancel  a  pre* existing  mortgage  on  the 
same  property,  does  not  constitute  a  pref- 
erence where,  although  the  debtor  waiS  in- 
solvent, it  does  not  appear  that  he  knew 
himself  to  be  so,  but  notwithstanding  that 
his  creditors  were  pressing  him  for  pay- 
ment and  his  credit  was  very  limited,  he 
had  quite  a  number  of  outstanding  accounts, 
was  endeavoring  to  pay  his  debts  in  full 
and  the  payment  to  the  bank,  which  was 
small  in  comparison  with  his  aggregate  in- 
debtedness, was  made  in  the  ordinary  courjje 
of  business,  with  the  expectation  on  the 
part  of  the  debtor  of  continuing  his  busi- 
ness and  ultimately  paying  all  of  its  obli- 
gations. In  re  Hallin  (D.  C,  Mich.),  28 
Am.  B.  R.  708. 

188.  In  re  Smith  (D.  C,  N.  Y.),  23  Am. 
B.  K.  864,  176  Fed.  426. 


.193.  Nylon  4b  Co.  v.  Chris tiansen  Co.  (C. 
G.  A.,  6th  Cir.),  19  Am.  B.  R.  789,  158 
Fed.  290;. Boyd  ▼.  X^mon,  Gale  A  Co.  {C. 
C.  A.,  5th  Cir.h  8  Am.  B.  R*  81«  U4  Fed. 
647;  Johnaon  v.  Wald  (C.  C.  A.,  5th  Cir.), 
2  Am.1  B.  R  84,  93  Fed.  6.40;  Goldman  v. 
Smith  (D.  Cn  Ky.),  1  Am.  B.  R.  266,  93 
Fed.  180;  In  ce  Grant  (D.  C,  K.  Y.),  5 
Am.  B.  R.  837,  106  Fed.  497;  In  re  Waite, 
Lowell,  407;  In  re  Dmmmond,  Fed.  Cas. 
4.094;  In  re  Foster,  Fed.  Cas,  4,904. 
.  Intent  to  prelfer  by  ttanaler  of  Urse  part 
of  property. — ^In  the  case  of  To6£  v.  Mar- 
tin, 13  Wall.  40,  20  L.  £d.  481,  the  oourt 
said:  **  The  transfer  in  any  case  by  the 
debtor  of  a  large  part  of  all  his  property 
while  he  is  insolvent,  to  one  creditor  without 
making  provision  for  an  equal  distribution 
of  its  proceeds  to  all  his  creditors  neces- 
sarily operates  as  a  preference  to  him  and 
must  be  taken  as  conclusive  evidence  that 
a  preference  was  intended,  unless  the  debtor 
can  show  that  he  was  at  the  time  ignorant 
of  his  insolvency,  and  that  his  affairs  were 
such  that  he  could  reasonably  expect  to 
pay  all  his  debts." 

184.  In  re  Gilbert  (D.  C,  Dr.),  8  Am.  B. 
R.  101,  106,  112  Fed.  951. 


§  3-a,  (2).]    Second  Act  op  Baj^krvptct ; 'Pret^ebentiai.  Tbansfbr.    9&a 

is  comparatively  small  and  it  does  hot  materially  deplete  liie  estate,  the  intent 
to  prefer  will*  not  be  presumed.^***  '  The  circumstance  that  a  mortgage  exe- 
cuted within  the  four  months*  period  waa  not  recorded  for  la  considerable 
time  thereafter  may  be  considered  in  determining  whether  such  mortgage 
constitutes  an  act  of  bankrupfccy.^^  Where  the  proof  is  that  the  property  was 
transferred  to  a  mortgagee  who  was  a  creditor  in  an  amount  larger  than  the 
Value  of  the  property  tranflfemd/  the  pieBumptdon  of  intent  to  p^refer  will 
'be  negatived.'^  If  insolvency  atttbe^time  of  ^e  transfer  is  not  shown,  the 
question  of  intent  is  immateriaL**^      •        :     ■   • 

(5)  Int^jnt  as  distinguished  from  MOTivir. —  There'  must  be  design  to 
gi\e  an  advantage.  Where  the  transfer  is  in  pursuance  of  an  effort  to  extri- 
cate the  transferrer  from  his  embarrassmentfl,  it  will  not  be  held  a  prefer- 
ence.^" Likewise,  where  the  physical  transfer  is  in  pursuance  of  a  valid  con- 
tract antedating  the  bankruptcy.^*  But  a  transfer  is  not  less  a  preference 
because  given  in  answer  to  a  request  or  in  fulfillment  of  »a  prior  promise  made 
at  the  tioie  of  contracting  the  debt.^^  Evidence  of  a  failure  to  rcxiord  a  mort- 
gage until  several  months  after  its  execution  may  justify  a  finding  that  it 


The  paying  of  amaU  sums  to  certain  ered> 
itors  in  order  to  keep  the  bnsinenB  going 
does  not  give  rise  to  this  presumption.  In 
re  Douglass  Coal  &  Ck>ke  Co.  (D.  C, 
Tenn.),  12  Am.  B.  R.  549,  131  Fed.  769; 
In  re  Stovalt  Grocery  C6.  (D.  C,  Gju),<80 
Am.  B.  R.  53?,  161  Fed.  892;  In  re  Perl- 
helft^r  (D.  C,  N*  Y.),  25  Am.  B.  R.  676, 
177  Fed.  299. 

124*.  In  re  Kerlin  (C.  C.  A.,  6th  Cir.),  81 
Am.  B.  R.  12,  revg.  80  Am.  B.  R.  816. 

128.  In  re  Edelman  (C.  G,  A.,  2d  dr.), 
12  Am.  B.  R.  238,  130  Fed.  700. 

126.  Livingston  v.  Bruce,  Fed.  Cas.  8,410; 
Catlin  y.  Hoffman,  Fed.  Cas.  2,521. 

126a.  In  je  Kassel  (C.  C..A.,  2d  Gir.),  28 
Am.  B.  R.  233. 

Proof  of  intent  under  former  law. — Any 
fact  which  tends  to  establish  the  existence 
or  non-existence  of  intent  is  admissible  evi- 
dence.   Linkman  v.  Wilcox,  Fed.  Cas.  8,374; 


Giddings  T.  Dodds,  Fed.  Cas.  5,405.  The 
testimony  f»f  the  party  himself  is  entitled 
to  little  weight.  Oxford  Iron  Co.  y.  Slafter, 
Fed.  Cas.  10,637.  Transfers  of  one's  prop- 
erty afford  a  violent,  almost' cbnclusive,  pre- 
sumption of  intent  to  prefer,  if  there  are 
creditors  unprovided  for.  In  re  Waite,  Fed. 
Cas.  17,044.  Proof  of  an  antecedent  indebt- 
edness is,  in  general,  necessary  to  establish 
that  a  payment  or  security  is  a  preferential 
transfer.  Clark  v.  Iselin,  21  Wall.  360; 
Burnhisel  v.  Firman,  22  Wall.  170;  Sawyer 
V.  Turpin,  91  U.  S.  114. 

127.  In  re  Wolf  (D.  C,  Iowa),  3  Am.  B. 
R.  55.5,  98  Fed.  84. 

128.  Sabin  v.  Camp  (D.  C,  Or.),  3  Am. 
B.  R.  578,  98  Fed.  974.  For  analogous  cases 
under  the  law  of  1867.  see  Winter  v.  Rail- 
way Co.,  Fed.  Cas.  17,890;  In  re  Haptruud, 
Fed.  Cas.  6,044. 

129.  Arnold  v.  Maynard,  Fed.  Cas.  561. 
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was  given  with  an  inteofi;  to  prefer.^  So  whatevor  XDiay  liaTe  ibeeiik  the  mofeim 
in  making  the  titansfer,  it  is  immaterial  as  bearing  upon  the  queatioiL  of  in- 
tent. However  honest  or  proper  may  h-ave  been  the  motive,  yet  if  the  inteiii 
to  prefer  exidts  and  is  coupled  with  the  other  essential  elemenftB,  an  act  of 
bankruptcy  ia  the  result"^ 

(6)  AixEOATioNs  AS  TO  PREFBBsiTOE.— -  The  spocific  facts  as  to  the  predE- 
erenoe  relied  on  to  constitute  an  act  of  bankruptcy  must  be  alleged.^*  Thm 
petition  should  all^e  the  amounts  paid  and  to  whom.^  It  should  also  allegi 
that  the  allied  act  was  committed  with  an  intenit  to  pnefeir.^ 

e.  Third    act    of    bankruptcy;    preference    through    legal    proeeediagi. — 

(1)  In  GENERAL. —  The  third  act  of  bankruptcy  consists  of  a  person  having 
"  suffered  or  permitted  while  insolvent  any  creditor  to  obtain  a  preference 
through  legal  proceedings,  and  not  having  five  days  before  a  sale  or  final 
disposition  of  any  property  affected  by  such  preference  vacated  or  discharged 
such  preference."  This  has  been  well  termed  the  passive  act  of  bankruptcy. 
It  differs  from  the  corresponding  act  in  the  law  of  1867,  in  that  intent  is  not 
material.  It  is  in  harmony  with  §  67-f,  under  which  liens  through  legal 
proceedings  are  void,  irrespective  of  intent  on  the  part  of  the  debtor,  or 


130.  In  re  Edelmati  (0.  G.  A.,  2d  Cir.), 
12  Am.  B.  R.  238,  130  Fed.  700. 

131.  Hardy  v.  Biniiinger,  7  Blatch.  262; 
fcJtrain  v.  Gourdin,  2  Woods,  :*80. 

133.  In  re  Nelson  (D.  C,  Wis.),  1  Am. 
B.  R.  63,  96  Fed.  76.  An  omission  of  the 
specific  date  does  not  render  the  petition 
demurrable.  In  re  Vast  binder  (D.  C,  Pa.), 
11  Am.  B.  R.  118,  126  Fed.  417. 

Sufficiency  of  petition;  general  averments. 
—  A  petition  in  involuntary  bankruptcy 
which  merely  charges  that  the  alleged  bank* 
rupt  on  a  specified  date,  while  insolvent  and 
within  four  months  of  the  date  of  the  peti- 
■  tion,  transferred  and  conveyed  "  certain  of 
liis  property  "  to  creditors  whose  names  are 
unknown,  with  intent  to  hinder,  delay  and 
defraud  other  creditors  or  with  intent  to 


prefer  said  creditors  over  others  of  tlie 
class,  does  not  set  forth  an  act  of 
ruptey  with  the  required  particularity  as  to 
essential  data  and  details,  does  not  appriM 
the  alleged  bankrupt  of  wiiat  he  is  eallod 
upon  to  meet  and,  therefore,  does  not  war- 
rant the  granting  of  any  relief.  In  re  Hallia 
(D.  C,  Mich.),  28  Am.  B.  R.  708.  See  also 
In  re  Rosenblatt  &  Ck>.  (C.  C.  A.,  2d  Cir.), 
28  Am.  B.  R.  401,  193  Fed.  638. 

138.  In  re  Bhimberg  (D.  C,  Pa.),  13  Am. 
B.  R.  343,  133  Fed.  845.  Where  this  is 
done  the  failure  to  state  names  of  eredlton 
is  not  fatal.  In  re  Lackrow  (D.  C,  Pia.)^ 
14  Am.  B.  R.  514,  140  Fed.  573. 

134.  In  re  Tupper  (D.  C,  N.  Y.),  20  Am. 
B.  R.  824,  827,  163  Fed.  766;  In  re  New 
Chattanooga  Hardware  Co.  (D.  C,  Tenn.)* 
27  Am.  B.  R.  77,  79,  citing  text. 
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ppcflsure,  due  to  knowledge,  on  the  part  of  the  creditor.  The  nearest 
approximation  to  it  is  found  in  the  Canadian  insolvency  act  of  1869  (now 
repealed).^**  The  corresponding  clause  in  the  English  bankruptcy  act  is  also 
of  iuterest,^^  The  Torrey  bill  in  its  last  form/^^  and  the  Henderson  sub- 
stitute, contained  words  which  seemed  to  include  these  two  foreign  pro- 
visions. The  exact  phrasing  of  the  present  law  did  not  appear  until  the  bill 
had  been  agreed  to  in  conference  committee.  Changes  narrowing  its  scope 
were  then  made.  In  spite  of  them,  it  is  the  most  virile  and  available  of  the 
acts  of  bankruptey. 

(2)  Comparison  with  the  ac?t  of  1867. —  Section  39  of  that  act  pro- 
vided that  an  insolvent  who  should  "  procure  or  suffer  his  property  to  be 
taken  on  legal  proceedings,  with  intent  to  give  a  preference  to  one  or  more 
of  his  creditors"  thereby  committed  an  act  of  bankruptcy;  and,  by  §  35, 
it  was  provided  that  any  attachment  or  seizure  under  execution  of  a  person^s 
property  **  procured  by  him  "  with  a  view  to  give  a  preference,  should  be 
void.  The  doubt  which  long  divided  the  lower  courts  as  to  the  meaning  of 
these  clauses  was  finally  settled  in  Wilson  v.  Citv  Bank,^^  wherein  Ae 
Supreme  Court  held  that  no  intent  could  be  inferred  from  the  mere  neglect 
of  the  alleged  bankrupt,  properly  sued  on  a  just  claim,  tb  interpose  an 
answer  when  there  was  no  valid  defense;  and,  therefore,  that  that  intent 
which  was  an  essential  element  of  this  act  of  bankruptcy  could  not  be 
predicated  on  mere  passive  non-resistance.  This  case  has  been  the  storm- 
center  of  the  decisdons  on  the  subsection  now  under  consideration. 

(3)  Intent,  not  essentia!- —  On  the  question  as  to  whether  intent  is  an 
clement  in  this  act  of  bankruptcy,  the  earlier  and  most  of  the  later  cases 
have  held  that  intent  had  been  dropped  out,  and  that  result, —  the  inequity 
flowing  from  the  transaction,  rather  than  the  animus  of  it  —  had  been 
substituted  insteadJ*"^    Two  decisions,  however,  held  to  the  older  doctrine, 

135.  The  Canadian  act  provided  that:  "A  188.  17  Wall.  473. 

debtor  shall  he  doemed  insolveht,  and  hia  139.  In  re  Meyers  (Ref.,  N.  Y.),  1  Am. 
<*Mtate  shall  become  subject  to  compulsory  B.  R.  1;  In  re  Reichman,  1  Am.  B.  R,  17, 
liquidation  if  he  permits  any  execution  91  Fed.  624;  In  re  Meyer  (D.  C,  Pa.),  1 
i^sued  against  him  under  which  any  of  his  Am.  B.  R.  577,  97  Fed.  324;  In  re  Fergu- 
(hattels,  land,  or  property  are  seized,  levied  son  (D.  C,  N.  Y.),  2  Am.  B.  R.  586,  95 
upon,  or  taken  in  execution,  to  remain  un-  Fed.  429;  In  re  Rome  Placing  Mills  (D.  C, 
f-atisfied  till  within  four  days  of  the  time  N.  Y.),  3  Am.  B.  R.  123,  96  Fed.  812;  Par- 
fixed  by  the  sheriff  or  officer  for  the  sale  menter  Mfg.  Co.  v.  Stoever  (C.  C.  A.,  1st 
thereof*  or  for  fifteen  days  after  such  Cir.),  3  Am.  B.  R.  220,  97  Fed.  330;  In  re 
peizure."                                    '  Thomas   (D.  C,  Pa.),  4  Am.  B.  R.  571,  103 

136.  Eng.  Bankruptcy  Act  of  18W,  S  1,  Fed.  272;  In  re  Miller  (D.  C,  N.  Y.),  5 
provides  that:  "A  debtor  commits  an  act  Am.  B.  R.  140,  104  Fed.  764:  In  re  Harper 
of  bankruptcy  if  execution  against  him  has  (D.  C,  111.),  5  Am.  B.  R.  567,  105  Fed. 
bef>n  levied  by  seizure  of  his  goods  under  900;  Bradley  Timber  Co.  v.  White  (C.  C. 
process  in  an  action  in  anv  court,  or  in  anv  A.,  5th  Cir.),  10  Am.  B.  R.  329,  121  Fed. 
civil  proceeding  in  the  high  court,  and  the  '79,  58  C.  C.  A.  55;  Afatter  of  Rung  Furni- 

^oods  have  l)een  either  sold  or  held  by  the  ^"'*l£*'v,^V-  VU  \  ^"''^•V*  m  n*  ^^ 
,*     .^  .      ^        ,  ,        «  12,  139  Fed.  526;  In  re  Truitt  (D.  C,  Md.), 

swr iff  for  twenty-one  days,  og  ^j^    g    j^    570 

137.  S.  1035,  introduced  bv  Senator  Lind- 
6av,  March  23,  1897. 
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that  mere  passivity  was  not  enough,**®  The  earlier  case  seems  to  have  been 
decided  without  the  difference  between  the  statutes  being  noted;  the  later 
is  of  great  ability  and  for  a  time  substituted  doubt  for  what  had  grown 
to  be  certainty.  The  question  reached  the  Supreme  Court  late  in  1901,  and 
was  then  settled  by  a  five-to-four  decision  in  Wilson  Bros,  v,  Nelson/*' 
which,  reversing  the  court  below,  upholds  the  majority  of  the  previoua 
cases,  and  finally  determines  that  intent  is  not  an  element  of  pleading  or 
proof  where  the  third  act  of  bankruptcy  is  relied  on.**^  In  other  words,  it  is 
now  the  settled  law  that  an  insolvent  may  be  thrown  into  bankruptcy  by 
the  requisite  number  of  his  creditors,  if  a  judgment  has  been  entered  against 
him,  execution  issued  and  levy  made,  and  sale  five  or  less  days  away, 
irrespective  of  whether  he  procured  or  merely  could  not  prevent  the  judgment 
against  him.  This,  from  the  creditor's  standpoint,  is  the  high-water  mark 
of  Anglo-Saxon  "  acts  of  bankruptcy.''*** 

(4)  Suffered  or  permitted. —  "  Suffered  or  permitted  "  includes  passive 
non-resistance  as  well  as  non-ability  to  resist.***  A  debtor  who  does  not  pay  a 
lawful  debt  when  due,  and  stands  by  while  his  creditor  secures  a  judgment 
against  him,  and  levies  upon  his  property,  "  suffers  and  permits " .  such 
judgment  to  be  taken,  and  such  levy  to  be  made,  and  commits  an  act  of 
bankruptcy  under  this  clause.***^     The  mere  fact  of  resistance  by  defense 


140.  In  re  Nelson   (D.  C,  Wis.),  1  Am. 

B.  R.  63,  98  Fed.  76;  Dtinean  v.  Landis  (G. 

C.  A.,  3d  Cir.),  5  Am.  B.  R.  649,  106  Fed. 
839.  Compare  In  re  Kersten  (D.  C,  Wis.), 
6  Am.  B.  R.  516,  110  Fed.  929. 

141.  183  U.  B.  191,  7  Am.  B.  R.  142. 
Result  and  not  intent  essential  fact.— 

The  court  in  this  case  drew  a  distinction  be- 
tween the  present  act  and  the  act  of  1867, 
and  noted  the  effect  of  omitting  certain 
phrases,  which,  under  the  earlier  act, 
clearly  indicated  that  a  preference  must 
have  been  intended  by  the  act  of  procuring 
or  suffering  property  to  be  taken  on  legal 
proceedings.  The  court  said:  "The  act  of 
1898  differs  from  that  of  1867  in  wholly 
omitting  the  clauses  'with  intent  to  give 
a  preference  to  one  or  more  of  his  cred- 
itors '  or  '  to  defeat  or  delay  the  opera- 
tion of  this  act; '  and  in  substituting  for 
the  words  *  procures  or  suffers  his  property 
to  be  taken  on  legal  process/  the  words 
'  suffered  or  permitted  while  insolvent,  any 
creditor  to  obtain  a  preference  through 
legal  proceedings/  and  not  having,  five 
days  before  a  sale  of  the  property  affected, 
'vacated  or  discharged  such  preference/ 
.  .  .  Taking  together  all  the  provisions  of 
the  act  of  1898  on  this  subject  and  con- 
trasting them  with  the  provisions  of  the 
act  of  1867,  there  can  be  no  doubt  of  their 
meaning.    The  third  clause  of  f  3,  omitting 


the  word  '  procure,'  and  the  phrase  '  intent 
to  give  a  preference,'  of  the  former  statute, 
makes  it  an  act  of  bankruptcy  if  the 
debtor  has  'suffered  or  permitted,  while 
insolvent,  any  creditor  to  obtain  a  prefer- 
ence through  legal  proceedings/  and  has 
not  '  vacated  or  discharged  such  prefer- 
ence' five  days  before  a  sale  of  the  prop- 
erty. .  .  .  ThU  act  of  1898  make8  tke^ 
result  obtained  hy  the  creditor,  and  not  the 
intent  of  the  debtor,  the  essential  fact,** 

142.  Bradley  Timber  Ck».  v.  White  (C.  C. 
A.,  5th  Cir.),  10  Am.  B.  R.  329,  121  Fed. 
779,  58  C.  C.  A.  55,  affg.  9  Am.  B.  R.  441. 

148.  See  further  discussion  of  this  subject 
by  Referee  Hotchkiss  in  Matter  of  Rung 
Furniture  Co.  (Spec.  M.,  N,  Y.),  10  Am. 
B.  R.  44,  in  which  the  cases  interpreting 
§  3-a  (3)  are  collated. 

144.  In  re  Gallagher  (Ref.,  Mass.),  6  Am. 
B.  R.  255. 

145.  Bogen  &  Trummel  v.  Protter  (C.  C. 
A.,  6th  Cir.),  12  Am.  B.  R.  288,  129  Fed. 
533. 

An  affirmatiye  act  on  the  part  of  the 
debtor  is  not  required.  If  he  remains  pas- 
sive and  supine  and  permits  his  property 
to  be  taken  by  one  creditor  at  the  expense 
of  the  other,  he  has  "  suffered "  or  "  per- 
mitted "  a  preference  to  be  obtained.  In  re 
Rome  Planing  Mills  (D.  C,  N.  Y.),  3  Am. 
B.  R.  123,  96  Fed.  812.  Compare  In  re 
Truitt  (D.  C,  Md.),  29  Am.  B.  R.  570. 
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conducted  in  good  faith  is  not  material ^^*  And  eveai  though  an  appeal  is 
taken  from  the  judgment,  a  failure  to  vacate  it  may  be  a  preference,  no 
attempt  being  made  to  stay  an  execution  and  sale  by  giving  security  on 
appeal,  and  it  appearing  prima  fa4iie  that  the  debtor  was  infiolvent/^^  The 
failure  to  vacate  or  di^harge  the  lien  of  an  attachment  at  least  five  daye 
before  a  sale  or  final  disposition  of  the  property  attached,  where  the  lien  was 
created  by  attachment  prooeedinga  instituted  more  than  four  months  prior 
to  the  filing  of  an  involuntary  petition,  does  not  constitute  an  ajct  of  bank- 
ruptcy.^*^* 

(5)  Cbeditors  to  be  affbgted. — A  creditor  must  have  be^  preferred 
over  other  creditors  by  this  act  of  bankruptcy."*  The  term  "  creditor  "  is 
defined  in  §  1  (9).  The  creditor  preferred  must  have  a  prova];)le  claim;"* 
a  surety  on  a  bond  given  by  a  oorporsftion  to  secure  claims  for  services  of 
laborers  on  a  public  work  is  a  creditor,  and  a  judgment  and  sale  in  favor  of 
the  surety  is  a  preference  constituting  an  act  of  bankruptcy *^^  Where  it  is 
shown  that  the  petitioning  creditors  induced  a  judgment  creditor  to  levy 
execution  on  his  judgment,  they  are  estopped  from  setting  up  such  levy 
as  an  act  of  bankruptcy.^" 

(6)  Preference. —  "  Preference"  as  used  in  this  subsection  refers  to  a 
resultant  inequality  between  creditors  of  the  same  class.^^^  The  intait  and 
purpose  of  this  act  of  bankruptcy  is,  like  all  the  othere,  to  avoid  a  preference 
and  to  provide  for  an  equal  distribution  of  the  debtor^s  property  among 
his  creditors.^  If  the  proceedings  do  not  result  in  such  inequality  the 
debtor  is  not  subject  to  lattack.*"    The  preference  must  be  to  a  creditor  over 

within  four  months  of  the  filing  of  the  pe- 
tition in  bankruptcy,  but  also  in  the  cre- 
ation of  a  lien  by  way  of  attachment,  or 
the  confession  of  ,a  judgement  within  four 
months  of  the  filing  of  the  petition,  the 
existence  and  enforcement  of  which  will 
work  a  preference*  Folger  v.  Putnam  {Q, 
C.  A.,  9th  Cir.),  28  Am.  B.  R.  173. 

147.  Matter  of  Rung  Furniture  Co.  (O.  C. 
A.,  2nd  Cir.),  14  Am.  B.  R.  12,  139  Fed.  526. 

147a.  Colston  ▼.  Austin  Rnn  Mining  Co. 
(C.  C.  A.,  3rd  Cin)»  38  Am.  B.  R.  92. 

148.  See  discussion,  amie,  under  "  First 
act  of  Bankruptcy." 

149.  In  re  Crafts-Riordan  Shoe  Co.  (D.  C, 
Mass.),  26  Am.  B.  R.  449,  in  which  the 
court  said:  "To  be  creditors  of  the  bank- 
rupt, the  plaintiff  in  the  suit  must  own  a 
demand  or  claim  provable  against  him  in 
bankruptcy." 

150.  United  Surety  Oo.  y.  Iowa  Mfg.  Co. 
(C.  C.  A.,  8th  Cir.),  24  Am.  B.  R.  726,  179 
Fed.  65. 

151.  Matter  of  Marks  (D.  C,  Pa.),  15 
Am.  B.  R.  457,  142  Fed.  279. 

152.  Bankr.  Act,  §  60-a,  post.  See  also 
discussion  under  preceding  acts  of  bank- 
ruptcy. 

158.  In  re  Chapmin  (D.  C,  6a.),  3  Am. 
B.  R.  607,  99  Fed.  395;  Richmond  Standard 
Spike  &  Iron  Co.  v.  Allen  (C.  C.  A.,  4th 
Cir.),  17  Am.  B.  R.  583,  148  Fed.  657;  In 
re  Ferguson  (D.  C,  N.  T.),  2  Am.  B.  R, 
586,  588,  95  Fed.  429. 

154.  In  re  Chapman  (D.  Cf  te.),  8  Anu 
B.  R.  607,  99  Fed.  395. 


146.  Bradley  Timber  Co.  v.  White  (C.  C. 
A.,  5th  Cir.),  10  Am.  B.  R.  329,  121  Fed. 
779. 

Fact  of  resistaDoe. —  In  the  case  of  Brad* 
lev  Timber  Co.  v.  White  (C.  C.  A.,  5th 
dr.).  10  Am.  B.  R.  329,  121  Fed.  779,  the 
court  said:  "Whether  or  not  an  insolvent 
makes  resistance  to  legal  proceedings  of  a 
creditor  to  obtain  preference  is  not  very 
material.  It  may  show  good  faith  on  his 
part,  but  the  act  of  bankruptcy  declared  in 
the  law  is  '  suffering  or  permitting,'  a  judg- 
ment which  will  result  in  a  preference,  and 
%  failure  to  vacate  the  same  within  at  least 
fiTe  days  before  a  sale  or  disposition  of  the 
property  affected  by  such  preference.  The 
Bankrupt  Law  seeks  to  prevent  and,  if 
obtained,  by  any  means,  to  set  aside  pref- 
erences obtained  against  an  insolvent  within 
four  months;  and,  in  order  to  effect  an  equal 
distribution  of  the  insolvent's  property 
among  creditors,  it  contemplates  a  resort  to 
the  bankruptcy  court  in  all  cases  of  such 
preferences,  no  matter  whether  the  bank- 
rupt has  consented  thereto  or  opposed  the 
same.  If  the  bankrupt  fails  to  discharge  a 
preference  obtained  through  legal  proceed- 
ings within  at  least  five  days  before  the 
property  affected  by  the  preference  is  dis- 
posed of,  that  is  an  act  of  bankruptcy,  and 
on  proof  of  the  same  the  insolvent  may  be 
adjudged  a  bankrupt."  . 

Result,  a  preference.— A  preference  may 

•onsist  not  only  in  bankrupt's  procuring  or 

■offering  a  judgment  to  be  entered  against 

I  him  or  making  a  transfer  of  his  property 
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other  creditoiis  of  fiie  eeme  olaas^  so  whore  a  landlord  distrains  for  his  rent 
he  does  not  procure  a  preference,  since  he  is  the  only  creditor  of  his  cla» 
and  is  entitled  to  the  priority  which  the  law  afFords  him.^ 

(7)  Legal  PKOCEEmNos. —  "  Legal  proceedings  "  meane  proceedings  in  a 
court  to  assert  'a  legal  remedy  or  obtain  an  equitable  relief.^  They  include  all 
proceedings  in  a  court  of  justice  interlocutory  or  final,  whereby  the  property 
of  a  debtor  is  seized  and  diverted  from  his  general  creditors.^^  The  issuanoa 
of  execution  and  a  levy  nnder  a  confession  of  judgment  are  ^  legal  pro- 
ceedings "  within  the  clause/"  Attaehmenft  proceedings  which  have  iw* 
been  followed  by  a  judgment  are  not  of  themselves  sufficient;  there  must  be 
an  actual  determination  of  the  claim  and  the  consequent  judgment,  execution, 
levy  and  a  day  of  sale  appointed.^  A  suit  in  a  State  court  for  the  appoint- 
ment of  a  receiver  whereby  certain  creditors  were  preferred  is  such  a  pro- 
ceeding,^^^  and  so  also  are  supplementary  proceedings  whereby  a  debtor  of  a 
judgment  debtor  is  directed  to  pay  a  certain  amount  to  the  sheriff  to  apply  on 


155.  In  re  Belknap  (D.  C,  Pa.),  12  Am. 
B.  R.  326,  129  Fed.  646.  As  to  whetlier 
laborers  having  judgments  for  wages  are 
in  the  same  class  as  general  creditors,  see 
Matter  of  Toledo  Portland  Cement  Co. 
(Ref.,  Mich.),  17  Am.  B.  R.  375;  Mather  v. 
Coe.  Power.s  &  Co.  (D.  C,  Ohio),  1  Am.  B. 
R    504,  92  Fed.  333. 

156.  Conipare  In  re  Emslie  (C.  C.  A.,  2d 
Cir.),  4  Am.  B.  R.  126,  103  Fed.  291,  revg. 
3  Am.  B.  R.  2«2,  97  Fed.  929. 

157.  In  re  Rome  Planing  Mills  (D.  C, 
N.  Y.) ,  3  Am.  B.  R.  123.  96  Fed.  812. 

158.  In  re  Thomas  (D.  C  Pa.),  4  Am. 
B.  R.  671,  103  Fed.  272;  Wilson  Broa.  v. 
Kelson,  183  U.  S.  191,  7  Am.  B.  R.  142. 

159.  In  re  Vetterman  (D.  C,  N.  H.),  14 
Am.  B.  R.  245,  135  Fed.  443:  In  re  Standard 
Steel  Casting  Co.  (D.  C,  Va.),  10  Am.  B. 
R.  594.  124  Fed.  75.. 

Attachment  proeeedinfra.— *  In  the  case  of 
In  re  Crafts-Riordan  Shoe  Co.  (D.  C, 
Mass.),  26  Am.  B.  R.  449,  it  appeared 
that,  within  the  four  months'  period,  a 
plaintiff  in  a  suit  against  the  bankrupt 
had  obtained  an  attachment  lien  upon 
property  of  the  bankrupt  which  was  sold 
simply  because  it  could  not  be  kept  with- 
out great  and  disproportionate  expense, 
but  no  judgment  against  the  bankrupt  was 
obtained  prior  to  bankruptcy.  It  was  held 
that  the  fact  that  bankrupt  failed  to  va- 
cate the  attachment  at  least  five  days  be- 
fore such  sale  did  not  create  a  preference 
constituting  an  act  of  bankruptcy  within 
section  3-a  (3)  since  there  was  no  "final 
disposition  "  of  the  property  and  such  sec- 
tion was  not  intended  to  include  sales  which 
merely  substitute  money  for  property  with- 
out rendering  the  alleged  preference  ob- 
tained by  the  attachment  any  more  effec- 
tiye  than  it  was  before  the  sale.  In  this 
case  the  court  said:  "In  the  cases  which 
have  held  preferences  to  have  been  obtained 
through  legal  procedings,  and  an  attach- 
ment has  formed  part  of  the  proceedings, 
4he  aitaohmeni  has  been  either  after  judg- 
ment in  the  suit.  or.  if  before  ludement, 
'  }ia«»  been  followed  by  a  judgment  before  the 


petition  in  bankruptcy-,  so  that  the  attach- 
ment lien  has  passed  beyond  the  6tage  dur- 
ing which  it  remains  wholly  uncertain 
whether  there  is  really  any  claim  against 
the  defendant  or  not." 

In  the  case  of  Parmenter  Mfg.  Co.  ▼. 
Stoever  (C.  C.  A.,  Ist  Cir.),  3  Am.  B.  R.  220, 
97  Fed.  330,  38  C.  C.  A.  200,  there  had  been 
such  an  attachment  more  than  four  months 
before  the  involuntary  petition.  This  had 
been  followed  by  judgment,  execution,  seiz- 
ure, and  sale  within  the  four-month  period. 
In  affirming  adjudication  on  the  petition, 
it  was  said  that  the  preference  permitted 
was  the  execution  sale,  and  that  the  four- 
month  period  referred  to  in  the  statute. ran, 
not  from  the  attachment,  but  ''  from  a  date 
connected  with  the  proceedings  after  judg- 
ment." If  the  sale  constituted  the  prefer- 
ence, no  preference  was  obtained  merely  by 
the  attachment,  and  none  until  there  had 
at  least  been  judgment  in  the  suit.  See 
also  In  re  Harper  (D.  C,  111.).  5  Am.  B. 
R.  567,  105  Fed.  960;  In  re  Windt  (D.  a. 
Conn.).  24  Am.  B.  R.  536,  177  Fed.  584. 

Failure  to  vacate  attachment  lien. —  Al- 
though the  mere  suffering  or  permitting, 
while  insolvent,  a  creditor  to  obtain  a  pref- 
erence, alone  does  not  constitute  an  act  of 
bankruptcy  under  section  3-a  (3),  but  the 
debtor  must  have  failed  at  least  five  days 
before  a  sale  or  final  disposition  of  the 
property  to  have  vacated  or  discharged  such 
preference,  it  is  -incumbent  upon  an  insol- 
vent person  to  discharge  or  vacate  a  lien, 
secured  by  an  attachment  upon  his  property, 
at  least  five  days  before  a  period  of  four 
months  expires  following  the  date  of  the 
levy  of  such  attachment,  and  if  he  fails  to 
do  so  he  commits  an  act  of  bankruptcy. 
Folger  V.  Putnam  (C.  CL  A.,  9th  Cir.),  28 
Am.  B.  R.  173. 

160.  In  re  Kersten  (D.  C,  Wis.),  6  Am. 
B.  R.  516,  110  Fed.  929;  but  otherwise 
where  there  is  no  such  preference,  In  re 
Empire  Metallic  Bedstead  Co.  fC.  0.  A., 
2d  Cir.),  3  Am.  B.  R.  575,  98  Fed.  981; 
Vaccaro  v,  Securitv  Bank  (C.  C.  A.,  6th 
fir.).  A   Am.  B.  R.'474.   103   Fed.   436. 
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the  judgment/®^  A  distraint  of  goods  under  a  landlord's  warrant  is  not  "  a 
legal  proceeding  "  under  this  clause.***  Where  distraint  is  allowed  it  exists 
because  of  a  lien  upon  the  property  found  upon  the  leased  premises.^®  The 
rule  is  that  a  proceeding  to  enforce  a  statutory  lien  which  is  not  in  any  way 
affected  by  the  adjudication  of  bankruptcy  does  not  fall  within  this  clause.^*" 

(8)  Vacating  or  discharging  preference. —  It  is  not  the  judgment 
itself,  or  the  levy  thereunder,  which  constitutes  the  act  of  bankruptcy,  but 
the  failure  on  the  part  of  the  debtor  to  have  the  same  vacated  or  discharged 
five  days  before  a  sale  or  final  disposition  of  the  property.**  The  act  of 
bankruptcy  seems  to  be  consummated  five  days  before  the  sale,  if  at  that 
time  the  levy  has  not  been  lifted ;  the  sale  having  been  noticed,  and  nothing 
having  been  done  by  the  judgment  debtor  to  set  aside  the  preference,  the 
creditors  may  file  a  petition  against  him;  they  are  not  required  to  wait  for 
ihe  sale.'**  It  must  appear  that  the  sale  or  final  disposition  of  the  property 
had  been  arranged  for  before  the  act  of  bankruptcy  may  be  consummated.^®' 

"  Five  days  b<»fore  a  sale  ^'  has  been  held  to  mean  the  same  as  "  five  days 
before  the  day  sot  for  the  sale.^'  ^^     This  enlargement  of  meaning  would 


161.  In  re  Miller  (D.  C,  N.  Y.),  5  Am. 
B.  R.  140.  104  Fed.  764. 

16S.  lu  re  Belknap  (D.  C,  Pa.),  12  Am. 
B.  R.  326,  129  Fed.  646;  Riohmond  Stond- 
ard  Spike  &  Iron  Co.  v.  Allen  (G.  0.  A.,  4ili 
Cir.),  17  Am.  B.  R.  583,  148  Fed.  657. 

168.  Distraint  by  landlord. — ^In  tlie  case  of 
Richmond  Standard  Steel  Spike  &  Iron  Co. 
V.  Allen  (C.  C,  A.,  4th  Cir.),  17  Am.  B.  R. 
583,  148  Fed.  657,  the  court  said:  "Under 
the  law  of  Virginia,  the  right  of  the  laud- 
lord  to  distrain  the  property  of  the  tenant 
for  rent  has  a  priority  over  any  lien  created 
on  such  property  after  it  is  carried  onto  the 
leased  premises.  In  other  words,  as  we  un- 
derstand the  Virginia  statute,  the  lien  of 
the  landlord  for  rent  attaches  to  the  prop- 
erty of  the  tenant  as  soon  as  it  is  placed  on 
the  premises,  and  this  lien,  continues  and  is 
cspahle  of  being  enforced  in  the  manner  and 
under  the  conditions  provided  in  the  stat- 
ute. It  has  priority  over  all  other  liens 
subsequently  created  and  retains  this  posi- 
tion of  dignity  provided  the  landlord  pur- 
sues his  right  in  apt  time.  It  has  been  held 
that  the  preference  by  legal  proceedings  con- 
templated by  the  Bankruptcy  Act  does  not 
include  a  levy  upon  a  judgment  of  foreclos- 
ure of  a  lien  which  affects  only  the  prop- 
erty bound  by  the  lien.'* 

164.  In  re  Mero  (D.  C,  Ct.),  12  Am.  B.  R. 
171, 128  Fed.  630;  Owen  v.  Brown  (C.  C.  A., 
8th  Cir.),  9  Am.  B.  R.  717,  120  Fed.  812; 
In  re  Chapman  (D.  C,  Ga.),  3  Am.  B.  R. 
(07,  90  Fed.  395.  See  Bankr.  Act,  |  67-f, 
pott. 


16f.  In  re  Vastbinder  (D.  C.  Pa.).  11  Am. 
B.  R.  118,  121,  126  Fed.  417;  Matter  of 
Rung  Furniture  Co.  (C.  C.  A..  2d  Cir.),  14 
Am.  B.  R.  1»,  139  Fed.  526;  Folger  v.  Put- 
nam (C.  C.  A.,  9tb  Cir.),  28  Am.  B.  R.  173. 

Failure  to  discharge  by  partnership. — 
Where  an  execution  was  levied  upon  the 
nroperty  of  an  insolvent  partnership  after 
its  dissolution  the  failure  to  discharge  the 
Icivj  constitutes  an  act  of  bankruptcy  by  all 
tbe  members  of  the  firm,  for  which  it  and 
aB  the  partners  may  be  adiudged  bankrupt. 
Holmes  v.  Baker  &  Hamilton  (C.  C.  A.,  9th 
(St.),  20  Am    B.  R    ?.57    160  Fed.  922. 

lei  In  re  National  Hotel  &  Cafe  Go. 
(D.  0.,  Pa.),  15  Am.  B.  R.  69,  138  Fed. 
947. 

Validity  of  execation. —  Where  the  only 
ground  upon  which  creditors  claimed  an 
adjndicatk>n  in  bankruptcy  was  that  of 
preferring  an  execution  creditor  by  failing 
to  discharge  the  lien,  and  where  the  testi- 
mony of  the  deputy  sheriff  shows  clearly 
that  he  made  no  actual  levy  and  the  al- 
leged bankrupt  protested  against  the  levy 
from  the  beginning  and  had  a  right  to  have 
its  validity  determined  by  a  proper  tribunal, 
the  act  of  bankruptcy  alleged,  was  not  com- 
mitted. In  re  Bodek  (D.  C,  Pa.),  26  Am. 
B.  R.  476. 

167.  In  re  Windt  (D.  C,  Conn.),  24  Amu 
B.  R.   536,  17T  Fed.  584. 

168,  In  re  Meyers  (Ref.,  N.  Y.),  1  Am. 
B.  R.  1;  In  re  Elmira  Bteel  Co.  (D.  C. 
N.  Y.),  5  Am.  B.  R.  484.  109  Fed.  456.  And 
compare  Re  North   U895),  2  Q.  B.  264» 
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seem  essential  to  carry  out  the  clear  intent  of  the  act ;  if  a  petition  could  not 
be  filed  until  after  the  actual  sale,  creditors  would  often  be  remediless.**^ 
The  debtor  has  all  of  the  fifth  day  prior  to  the  sale  or  disposition  on 
which  to  vacate  or  discharge  the  preference.*^®  If  he  fails  so  to  do  the  act  of 
bankruptcy  is  then  complete  and  a  petition  may  then  be  filed  against  him."* 
There  must  be  a  legal  notice  or  advertisement  of  the  sale  specifying  the 
day  when  it  is  to  take  place  ;*^^  but  *^  final- disposition  "  of  the  property  of  the 
debtor  may  take  place  without  a  sale,  in  which  case  the  time  of  the  dis- 
position is  the  day  that  the  property  finally  passed  irrevocably  from  the 
control  of  the  debtor. *'^^  Until  some  day  is  authoritatively  fixed  for  the 
sale  or  disposition,  the  time  for  the  consummation  of  this  act  of  bankruptcy 


169.  Bogen  v.  Protter  (C.  C.  A.,  6th  Cir.), 
12  Am.  B.  R.  288,  129  Fed.  533.  See  also 
In  re  Miller  (D.  C,  N.  Y.),  5  Am.  B.  R. 
140,  104  Fed.  764;  In  re  Rome  Planing 
Mills  (D.  C,  N.  Y.),  3  Am.  B.  R.  123,  96 
Fed.  812,  in  which  case  the  court  said: 
"  The  act  of  bankruptcy  is  not  consummated 
until  the  expiration  of  the  time  in  which 
the  debtor  may  vacate  or  discharge  the  lien, 
and  the  last  day  for  doing  this  is  five  days 
before  the  day  of  sale  of  the  property  is  ad- 
vertised." 

170.  Pittsburgh  Laundry  Supply  Co,  v. 
Imperial  Laundry  (C.  C.  A.,  3d  Cir.),  18 
Am.  6.  R.  756,  154  Fed.  662.  See  also  as 
to  computation  time,  Bankr.  Act,  §  31,  post. 

171.  In  re  Nusbaum  (D.  C,  N.  Y.),  18 
Am.  B.  R.  598,  152  Fed.  835,  in  which  case 
Judge  Ray  says:  "I  am  of  the  opinion 
that,  while  such  failure  to  discharge  a  levy 
five  days  before  the  sale  is  an  act  of  bank- 
ruptcy, such  failure  four  and  three  and  two 
days  and  one  dky  before  the  sale  are  also 
distinct  acts  of  bankruptcy,  as  is  the  fail- 
ure on  the  day  of  sale."  This  is  important 
in  determining  when  the  four  months'  period 
begins  to  run. 

172.  In  re  Rome  Planing  Mills  (D.  C, 
N.  Y.),  3  Am.  B.  R.  123,  96  Fed.  812. 

178.  In  re  Harper  (D.  C,  111.),  5  Am.  B. 
R.  567,  105  Fed.  900;  In  re  Miller  (D.  C, 
K  Y.),  5  Am.  B.  R  140,  104  Fed.  764,  hold- 
ing that  a  payment  of  money  on  an  execu- 
tion was  a  technical  levy,  and  was  a  "  final 
disposition,"  (although  a  sale  was  not  had) 
and  constituted  an  act  of  bankruptcy. 
Scheuer  v.  Smith  &  Montgomery  Book  Co. 
(C.  C.  A.,  5th  Cir.),  7  Am.  B.  R.  384,  112 
Fed.  407. 

Final  disposition.— In  the  case  of  In  re 
Tupper  (D.  C,  N.  Y.),  20  Am.  B.  R.  824, 
829,  163  Fed.  766,  the  court  said:  "It 
seems  to  me  that  effect  is  to  be  given  to  the 
words  *  the  final  disposition  of  any  prop- 
erty affected  by  euch  preference.'    The  *  final 


disposition '  is  not  a  gift  of  the  property  to 
some  third  person,  or  a  voluntary  transfer 
to  the  creditor  in  satisfaction  of  a  pref- 
erential judgment  as  tliat  would  be  merely 
a  sale  in  payment.  Congress  had  in 
mind  when  it  enacted  this  law,  the  fact 
that  there  are  different  ways  or  modes  of 
disposing  of  property,  of  enforcing  execu- 
tions, judgments,  liens,  and  it  referred  to 
the  ordinary  method  of  disposition  by  way 
of  sale,  ^  and  then  used  the  words  '  or  final 
disposition,'  to  cover  every  other  method 
of  passing  the  control  and  dominion  of  the 
property  from  the  debtor,  insolvent  person, 
to  another  or  to  others,  either  absolutely 
or  as  security  to  the  preferred  creditor,  to 
the  exclusion  of  his  other  creditors.  The 
purpose  of  the  law  is  that  no  one  creditor 
shall  be  preferred  over  the  others  by  an  in- 
solvent person,  but  that  all  creditors  shall 
share  equally,  except  as  to  honest  liens 
created  more  than  four  months  prior  to  the 
filing  of  a  petition  in  bankruptcy.  It  was 
not  intended  that  a  creditor  should  obtain 
a  lien  on  all  the  real  estate  of  an  insolvent 
person,  by  a  judgment  filed  and  docketed, 
and  then  lie  still,  without  issuing  execu- 
tion or  making  a  levy  and  advertising  the 
property  for  sale  for  four  months,  and  until 
such  judgment  had  become  unimpeachable 
under  the  bankruptcy  act  or  otherwise, 
thereby  gaining  a  preference,  an  absolute 
security  for  the  debt,  and  it  might  be  to 
the  extent  of  the  entire  property  of  the  in- 
solvent person,  and  thus  excluding  other 
creditors  from  anv  share  in  the  estate.  It 
has  been  held  that  the  advertised,  or  even 
proposed  sale  is  not  in  all  cases. necessary 
under  subdivision  3  of  §  3."  Citing  In  re 
Harper  (D.  C,  111.),  5  Am.  B.  R.  567,  105 
Fed.  900;  In  re  Miller  et  al.  (D.  C,  N.  Y.), 
5  Am.  B.  R.  140,  104  Fed,  764;  Scheuer  r. 
Smith  &  Montgomery  Book,  etc.,  Co..  i  Am. 
B.  R.  384,  112  Fed.  407,  50  C.  C.  A.  312. 
The  decision  in  the  Tupper  case  was  ap- 
proved and  followed  in  Ravenna  Nat.  Bank 
v.  Curtiss  (D.  C,  Ohio),  30  Am.  B.  R.  81«. 
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does  not  commence  to  run,"*  It  has  been  held,  however,  that  where  a 
preference  was  obtained  through  legal  proceedings,  and  the  insolvent  debtor 
has  put  it  out  of  his  power  to  procure  the  vacating  or  discharging  of  such 
preferences,  an  act  of  bankruptcy  has  been  committed.*^*^ 

(9)  CoNSTEUcTioN  OF  SUBSECTION. —  The  courts  have  interpreted  this 
subdivision  broadly.  A  payment  of  money  to  a  sheriff  by  a  debtor  of  the 
judgment  debtor  against  whom  an  execution  has  been  issued  is  a  technical 
levy  and  available  as  an  act  of  bankruptcy.^^^  So  also  is  garnishee  process 
after  execution  unsatisfied.^^^  So  also  is  failure  to  pay  matured  judgment 
notes  followed  by  entry  of  judgment  and  execution  issued."®  Though  the 
judgment  is  more  than  four  months  old,  the  levy,  if  within  that  period, 
followed  by  a  sale,  is  an  act  of  bankruptcy."®  But  a  mere  entry  of  judgment 
without  the  issue  of  an  execution  is  not.^^  The  enforcement  of  a  lien  of  a 
judgment  obtained  prior  to  the  enactment  of  the  bankruptcy  act  by  the  issue 
of  an  execution  is  not  a  preference  and  the  provisions  of  §  3-a  (3)  do  not 
apply.^*^ 

d.  Fourth  act  of  bankmptey;  a  general  assignment  or  reoeivership. — 
(1)  In  general. —  By  subsection  4  of  this  section  an  act  of  bankruptcy  is 
I'ommitted  by  a  person  having  made  '^  a  general  assignment  for  the  benefit  of 
his  creditors,  or,  being  insolvent,  applied  for  a  receiver  or  trustee  for  his 
property  or  because  of  insolvency  a  receiver  or  trustee  has  been  put  in  charge 
of  his  property  under  the  laws  of  a  State,  of  a  territory,  or  of  the  United 
States."  The  making  of  a  general  assignment  for  the  benefit  of  creditors, 
with  or  without  preferences,  has  been  an  act  of  bankruptcy  for  over  one 
hundred  years. *^  Though  not  so  in  words  under  the  law  of  1867,  late  in  the 
liistory  of  that  statute  it  was  quite  generally  held  that,  being  a  palpable 


174.  In  re  Vetterman  (D.  C,  N.  H.),  14 
Am.  B.  R.  245,  135  Fed.  443;  Seaboard 
Steel  Casting  Co.  v.  Trigg  (D.  C,  Va.),  10 
Am.  B.  R.  594,  124  Fed.  75.  Compare  In 
TV  Harper  (D.  C,  III.),  5  Am.  B.  R.  567,  105 
Fed.  900,  as  to  meaning  of  ''  final  disposi- 
tion." 

175.  Scbeuer  v.  Smith  &  Montgomery 
Rook  Co.  (G.  C.  A.,  5th  Cir.),  7  Am.  B.  R. 
oS4,  112  Fed.  407.  Compare  In  re  Moyer 
!  D.  C,  Pa. ) ,  1  Am.  B.  R.  577,  93  Fed.  188 ; 
In  re  Reichman  (D.  C,  Mo.),  1  Am.  B.  R. 
17,  91  Fed.  624. 

176.  In  re  Miller  (D.  C,  N.  Y.),  5  Am. 
B.  R.  140,  104  Fed.  764. 

177.  In  re  Harper  (D.  C,  111.),  5  Am. 
B.  R.  567,  105  Fed.  900. 

178.  In  re  Thomas  (D.  C,  Pa.),  4  Am. 
B.  R.  571,  103  Fed.  272. 

Judgment  note.—  Where  a  judgment  note 
is  given  by  a  debtor  to  a  surety  on  a  bond 
to  secure  the  payment  of  claims  arising  on 
a  government  contract,  and  a  transfer  by 

7 


execution  subsequently  ensues  to  such 
surety,  in  part  payment  of  a  sum  advanced 
by  the  surety  undei;  the  bond,  such  trans- 
fer was  a  preference,  and  as  it  was  not  sub* 
sequently  vacated  or  discharged,  it  consti- 
tuted an  act  of  bankruptcy  within  |  3-a  ( 3 ) 
of  the  act.  United  Surety  Co.  v.  Iowa  Mfg. 
Co.  (C.  C.  A.,  8th  Cir.),  24  Am.  B.  R.  726, 
179  Fed.  55. 

179.  In  re  Ferguson  (D.  C,  N.  Y.),  2  Am. 
B.  R.  586,  95  Fed.  429. 

180.  In  re  Anderson,  2  N.  B.  N.  Rep.  1000. 
Compare  also  on  the  general  subject  In  re 
Chapman  (D.  C,  Ga.),  3  Am.  B.  R.  607, 
99  Fed.  395,  and  Parmenter  Mfg.  Co.  v. 
Stoever  (C.  C.  A.,  Ist  Cir.),  3  Am,  B.  R. 
220,  97  Fed.  330. 

181.  Owen  v.  Brown  (C.  C.  A.,  8th  Cir.), 
9  Am.  B.  R.  717,  120  Fed.  812,  57  C.  C.  A. 
180. 

182.  Compare  Jones  v.  Sleeper,  Fed.  Cas. 
7,496. 
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fraud  on  the  law,  it  was  an  act  of  bankruptcy.  ^^  While,  under  the  decisions, 
there  would  seem  little  doubt  that  a  general  assignment  ifl  an  act  of 
bankruptcy,  because  intended  to  hinder  or  delay  creditors,^®*  this  new  clause, 
§  8-a  (4),  removes  all  question  and  is  an  affirmative  declaration  of  great 
importance  to  the  system.  Such  an  assignment,  and  whether  of  a  person  or 
copartnership,  or  of  one  of  that  class  of  corporations  mentioned  in  §  ^-h, 
even  though  without  preferences,  is  now,  if  made  within  four  mouths  of  the 
filing  of  the  petition,  a  constructive  fraud  on  the  act,^**^  and,  in  itself,  without 
either  insolvency  or  intent,  an  available  act  of  bankruptcy.^****  This  does  not 
mean  that  general  assignments  are  no  longer  lawful;  rather,  that  the 
assignor  and  his  counsel  thereby  set  the  door  of  the  court  of  bankruptcy  ajar 
to  such  creditors  as  may  choose  to  enter.***^  Fraud  is  not  imputed  by  the 
mere  act  of  making  a  general  assignment ;  the  purpose  of  the  debtor  may  be 
laudable,  and  under  certain  circumstances  will  be  allowed  to  stand,  so  that 
the  debtor's  estate  may  be  administered  outside  of  a  court  of  bankruptcy, 
to  the  mutual  advantage  of  all  concerned/®® 

(2)  What  constitutes  a  general  assignment. — A  general  assign- 
ment to  constitute  an  act  of  bankruptcy  under  this  subsection  must  be  for  the 
benefit  "  of  creditors."  A  direct  transfer  to  creditors  after  the  intervention 
of  a  trustee  duly  appointed,  is  not  such  an  assignment. '®*  A  formal  deed  of 
assignment  is  not  required.'***^    A  debtor  may  have  prepared  a  deed  of  assign- 


183.  Compare  Globe  Ins.  Co.  v.  Cleveland 
Ins.  Co.,  Fed.  Cas.  5»486;  Piatt  v.  Preston, 
Fed.  Cas.  11,219;  In  re  Kasson^  Fed.  Cas. 
7,617;  In  re  Mendelsohn,  JFed.  Cas.  9,420; 
MacDonald  v.  Moore,  Fed.  Cas.  8,763. 

184.  Bankr.  Act,   §  3a(l). 

185.  In  re  Gutwillig  (C.  C.  A.,  2d  Cir.), 
1  Am.  B.  R.  388,  92  Fed.  337;  In  re  Gray, 
3  Am.  B.  R.  647,  47  N.  Y.  App.  Div.   554. 

186.  West  Co.  V.  Lea  Bros.,  2  Am.  B.  R. 
463,  174  U.  S.  594;  Day  v.  Beck,  etc.,  Co. 
(C.  C.  A.,  5th  Cir.),  8  Am,  B.  R.  175,  114 
Fed.  834. 

187.  A8sig;iiment8  not  iinlawfaL— In  the 
case  of  In  re  Chase  (C.  C.  A.,  Ist  Cir.),  10 
Am.  B.  R.  677,  124  F*ed.  T53,  59  C.  C.  A. 
'629,  it  was  held  that  a  general  common-law 
assignment  for  the  benefit  of  creditors,  di- 
recting an  equal  distribution  among  them, 
without  any  attempt  to  defraud  or  em- 
barrass persons  to  whom  the  assignoi  is 
under  liability,  is  not  contrary  to  the  pol- 
icy of  the  bankruptcy  law.  See  also  Ran- 
dolph V.   Scruggs,   190  U.   S.   533,   10   Am. 

B.  R.  1,  holding  that  an  assignment  for  the 
benefit  of  creditors  cannot  be  taken  to  have 
been  prohibited  by  the  bankruptcy  law  ab- 
solutely in  every  event.  Summers  v.  Abbott 
(C.  C.  A.,  8th  Cir.),  10  Am.  B.  R.  254,  122 

Fed.  36;  In  re  Fish  Bros.  Wagon  Co.   (C. 

C.  A.,  8th  Cir.)  21  Am.  B.  R.  149,  164  Fed. 
553. 


188.  Asaigiiine&t  docs  not  result  in  bank- 
luptcy. —  In  the  case  of  Summen*  v.  Abbott 
(C.  C.  A.,  8th  Cir.),  10  Am.  B.  R.  254,  12:3 
Fed.  366,  the  court  said :  *'  The  bankrupt 
act  declares  the  making  of  a  general  assign- 
ment for  the  benefit  of  creditors  shall  con- 
stitute an  act  of  bankruptcy,  but  it  nowhere 
declares  that  when  the  debtor  has  committed 
an  act  of  bankruptcy  he  shall  go  into  Uie 
bankrupt  court  and  have  himself  adjudged 
a  bankrupt.  Many  debtors  who  commit  acts 
of  bankruptcy  struggle  on  and  finally  pay 
all  the  debts  they  owe,  which  is  more  than 
would  have  been  done  had  tliey  gone  inti> 
the  bankrupt  court  and  had  tlu^mselves  ad- 
judged bankrupts..  It  is  open  to  the  creil- 
itors  of  one  who  has  committed  an  act  of 
bankruptcy  to  proceed  to  have  him  ad- 
judged a  bankrupt,  but  it  is  optional  and 
not  obligatory  upon  his  crcnlitors  to  do  this. 
As  a  matter  of  fact,  thousands  of  debtors 
commit  acts  of  bankruptcy  who  are  never 
adjudged  bankrupts;  their  creditors  pre- 
ferring to  let  their  debtor  administer  his 
own  estate,  rather  than  turn  it  over  to  a 
bankrupt  court." 

189.  Anniston  Iron  &  Supply  Co.  v.  Au- 
niston  Rolling  Mills  Co.  (D.  C.,  Ala.).  11 
Am.  B.  R.  200,  125  Fed.  974. 

190.  In  re  Federal  Lumber  Co.  (D.  C, 
Mass.),  26  Am.  B.  R.  438. 
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meat  with  intent  to  execute  it,  but  so  long  as  he  has  left  it  unexecuted  or  in 
escrow,  the  general  assignment  contemplated  has  not  been  made.^^^  But  it  is 
not  essential  that  all  the  creditors  accept  the  terms  imposed  by  the  instrument, 
if  it  appears  on  its  face  to  have  been  a  disposition  of  all  the  property  of  the 
assignor  for  the  beneiit  of  his  creditors.^^  As  already  indicated  the  insolvency 
of  the  debtor  is  not  an  essential  fact^®*  Whatever  may  be  the  form  of  the 
eonveyance  in  trust  of  the  debtor's  property,  if  it  cover  all  his  property  and 
be  for  the  payment  of  his  debts,  it  operates  in  law  as  a  general  assignment 
for  the  benefit  of  creditors. ^^    For  instance  a  confession  of  judgment  by  a 


111.  In  re  Federal  Lumber  Co.  (D.  (Xt 
.),  26  Am.  B.  R.  438. 

IM.  Acceptance  of  amignintnt  liy  cied- 
iters. — In  the  case  of  In  re  Courtenaj  Mer- 
oantile  G6.  (D.  O.,  N.  Dak.),  26  Am.  B. 
R.  365,  it  appeared  that  a  corporation 
made  a  deed  of  assignment  for  the  bene- 
fit of  "those  of  its  creditors  who  shall 
become  parties  thereto;  "  the  assignee  ao- 
i'epted  the  trust,  and  took  possession  of 
the  property;  some  of  the  creditors  did  not 
assent  to  the  terms  of  the  deed.  It  was 
held  that  as  to  the  afleignor  the  ass^ment 
was  valid  and  that  it  therefore  constituted 
a  general  assignment  under  the  bankruptcy 
act,  notwithstanding  its  invalidity  as  to 
dissenting  creditors.  The  court  said: 
"On  the  faee  of  the  instrument  here  in-< 
volved,  it  was  a  disposition  of  all  the  prop* 
erty  of  the  assignor  for  the  benefit  of  lus 
creditors.  All  the  creditors  had  a  right  to 
accept  its  benefits.  The  assignor  could  in 
no  way  control  this  discretion.  Tlieir  right 
to  do  this  would  continue  until  the  estate 
had  been  distributed.  The  character  of  the 
instrument  should  be  judged  as  of  the  time 
of  its  execution  and  delivery.  Otherwise 
the  whole  estate  could  be  converted  into 
cash,  and  administered  under  the  deed, 
without  its  being  possible  to  ascertain 
whether  it  was  an  assignment  for  the  bene- 
iit of  creditors,  or  a  security  for  a  part  of 
the  creditors.  Such  a  construction  of  the 
instrument  would  make  it  possible  for  any 
creditor  to  escape  the  provisions  of  the 
Federal  Bankruptcy  Act  by  the  mere  phras- 
ing of  m  general  assignment  of  his  property. 
When  m  debtor  assigns  all  his  property  in 
trust  for  the  benefit  of  his  creditors,  pro- 
vided they  elect  to  accept  the  terms  of  the 
deed,  he  znakes  a  general  assignment  for  the 
benefit  of  creditors,  within  the  meaning  of 
section  8  of  the  Bankruptcy  Act.  It  is  not 
necessary  that  the  assignment  be  valid  as 
to  the  dissenting  creditors.  Griffin  ▼.  Dot* 
ton  (a  O.  A.,  iBt  Oir.),  21  Am.  B.  K.  449, 
165  Fed.  626,  91  G«  C.  A.  614;  Ganner  v« 
Webster-Tapper  Go.  (C.  a  A.,  Ist  ar,)i  21 
Am.  B.  R.  672,  168  Fed.  519,  93  C.  C,  A. 
541.  li  K  is  binding  upon  the  assignor,  and 
has  the  characteristics  mentioned,  it  sub- 
y-riB  the  person  or  corporation  making  it  to 


an  involuntanr  proceeding  under  the  Federal 
Bankruptcy  Act." 

^63.  sulrmuy  no  )(l«f  suae.— In  the  case  of 
West  Co.  T.  Lea,  2  Am.  B.  R.  463,  174  U.  S. 
694.  the  court  said:  "Our  conclusion,  then, 
is  that,  as  a  deed  of  general  assignment  for 
the  benefit  of  creditors  is  made  by  the 
Bankruptcy  Act  alone  sufficient  to  justify 
an  adjudication  in  involuntary  bankruptcy 
against  the  debtor  making  such  deed,  with- 
out reference  to  hip  solvency  at  the  time 
of  the  filing  of  the  petition,  that  the  denial 
of  insolvency  by  way  of. defense  to  ^  peti* 
tion  based  upon  the  making  of  a  general 
asRi^nment  le  not  warranted  by  the  bank- 
ruptcy law."  See  also  Green  River  Deposit 
Bank  v.  Craig  Bros.    (D.  C,  Ky.),  6  Am. 

B.  R.  381,  110  Fed.  137;  Bray  v.  Cobb  (D. 

C,  N.  Car.),  1  Am.  B.  R.  IW,  91  Fed.  108; 
Canner  v.  Tapper  Co,  (C.  C.  A.,  lat  Cir.),  21 
AoL  B.  R.  872.  168  Fed.  619;  In  re  Farthing 

( D.  C,  N.  Car. ) ,  ^9  Am.  B.  R.  732 ;  Corbett  v, ' 
Riddle  fC.  C.  A.,  4th  Gr.),  31  Am.  B.  R.  330. 

IM.  In  re  Salm6n  (D.  C,  Mo.),  16  Am.  B. 
R.  122,  143  Fed.  .395;  In  re  Hersey  (D.  (J., 
lewa).  22  Am.  B.  R.  856, 171  Fed.  996;  In  re 
Toralinson  Co.  (C.  C.  A.,  8th  Cir.),  18  Am. 
Bv  R.  691,  154  Fed.  834.  hokUng  that  '*a 
general  assignment "  contemplated  by  the 
Act  is  to  be  taken  in  its  generic  sense  and 
embraces  any  conveyance  at  common  law  or 
by  statute  by  which  the  parties  intend  to 
make  an  absolute  and  unconditional  appro- 
priation of  the  property  conveyed  to  raise 
funds  to  pay  the  debts  of  the  vendor,  share 
and  share  alike;  Lennox  ▼.  Allen  Lane  Co. 
(C.  C.  A.,  1st  Cir.),  21  Am.  B.  R.  648,  167 
Fed.  114. 

All  the  property  of  the  debtor  must  be 
assigned  in  trust  for  distribution  among  all 
his  creditors.  Missouri  Elec.  Co.  v.  Hamil- 
ton, etc.,  Ck).  (C.  C.  A.,  8th  Cir.),  21  Am.  B." 
R.  270. 

The  elements  of  an  insolreney  law  are 
insolvency,  surrender  of  property,  its  ad- 
ministration by  a  receiver  or  trustee,  distri* 
bution  of  the  assets  among  creditors,  and  a 
provision  for  priorities  or  other  matters  not 
permissible  in  the  absence  of  such  a  statute; 
and  a  provision  for  the  discharge  of  the 
debtor  from  the  unpaid  balances  of  his  debts 
is  not  easmtial.  In  re  Weedman  Stave  Co. 
(D.  C,  Ark.),  29  Am.  B.  R.  460. 
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debtor  to  a  trustee  for  the  benefit  of  his  creditors,*®*^  and  any  general  assign- 
ment for  the  benefit  of  creditors  under  a  statute  regulating  this  common  law- 
right,^®*  have  been  held  to  be  general  assignments  within  the  bankruptcy  act. 
A  general  assignment  for  the  benefit  of  creditors  may  be  made  by  a  cor- 
poration, by  the  proper  resolution  being  adopted  by  directors  and  stock- 
holders/^ but  the  act  is  not  consummated  so  as  to  constitute  an  act  of 
bankruptcy,  if  the  proposed  plan  was  never  carried  into  effect.***  An  assign- 
ment may  be  invalid  as  to  other  members  of  a  firm,  being  executed  only  by 
one  of  them.*®*  Biit  a  voluntary  assignment  by  one  partner  of  all  the  assets  of 
a  firm  for  the  benefit  of  firm  creditors  constitutes  an  act  of  bankruptcy  for 
which  the  firm  may  be  adjudged  bankrupt,  although  the  other  partner  did 
not  participate  therein.*^  An  assignment  constitutes  an  act  of  bankruptcy, 
although  it  be  not  valid  for  all  purposes,  for  instance,  because  of  a  want  of 
the  assent  of  creditors.^*  Neither  a  bill  of  sale  nor  a  mortgage  is  usually  a 
general  assignments^ 

(3)  Appointment  of  beceives  ob  tbustee. — (I)  In  general. — After 
In  re  Empire  Metallic  Bedstead  Co.^  it  was  long  thought  to  be  settled  that 
the  voluntary  application  of  am  insolvent  corporation  for  a  receivership  under 
State  laws  is  not  a  general  assignment,  and,  therefore,  not  an  act  of  bank- 


199.  In  re  Green  k  Rogers  (D.  C,  Pa.), 
5  Am.  B.  R.  848. 

196.  In  re  Gutwillig  (D.  C,  N.  T.),  1  Am 
B.  R.  78,  90  Fed.  426;  In  re  Sievers  (D.  C, 
Mo.),  1  Am.  B.  R.  117,  91   Fed.  366,  both 
of  which  cases  ^ere  later  affirmed. 

197.  Clark  ▼•  American  Mfg.  &  Enameling 
Co.  (C.  C.  A.y  4th  Cir.),  4  Am.  B.  R.  351, 
101  Fed.  962. 

The  action  of  the  stockholders  of  a  corpo- 
ration at  a  regular  meeting  in  the  adop- 
tion of  a  resolution  authorizing  its  board  of 
directors  to  appoint  a  committee  to  adver- 
tise and  sell,  at  public  auction,  the  prop- 
erty of  the  corporation,  valued  at  $25,000, 
for  not  less  than  $22,500,  does  not  consti- 
tute a  "general  assignment  for  the  bene- 
fit of  creditors."  In  re  Hartwell  Oil  Mills 
(D.  C,  Ga.),  21  Am.  B.  R.  586,  165  Fed. 
555. 

198.  In  the  case  of  In  re  Federal  Lumber 
Co.  (D.  C,  Mass.),  26  Am.  B.  R.  438,  it 
was  held  that  while  a  corporation  may  com- 
mit an  act  of  bankruptcy  by  making  an  as- 
signment for  creditors  without  a  formal 
deed,  and  while  an  assignment,  invalid  for 
some  purposes,  may  be  sufficient  to  consti- 
tute such  an  act  of  bankruptcy,  neverthe- 
less the  adoption  of  resolutions  instructing 
the  corporation's  treasurer  to  reduce  its 
assets  to  cash  and  deposit  it  with  a  cer- 
tain trust  company  for  the  benefit  of  cred* 


itors,  wOl  not  amount  to  an  act  of  bank- 
ruptcy within  f  3-a(4),  where  the 
plan  was  never  carried  out  owing  to  the 
failure  of  creditors  to  file  claims  with  the 
trust  company  as  contemplated. 

199.  Chemical  Nat.  Bank  v.  Meyer  (D.  C, 
N.  Y.),  1  Am.  B.  R.  565,  98  Fed.  976,  affd. 
in  3  Am.  B.  R.  550,  98  Fed.  976. 

900.  Youngbluth  v.  Slipper  (C.  C.  A.» 
9th  Cir.),  26  Am.  B.  R.  265. 

101.  Griffin  v.  Dutton  (C.  C.  A.,  Isi 
Cir.),  21  Am.  B.  R.  449,  165  Fed.  626; 
Canner  ▼.  Tapper  Co.  (C.  C.  A.,  1st  Cir.), 
21  Am.  B.  R.  872,  168  Fed.  519;  In  re 
Federal  Lumber  Co.  (D.  C,  Mass.),  25 
Am.  B.  R.  438,  holding  that  if  a  grantor 
makes  what  purports  to  be  and  is  intended , 
by  him  to  be  a  general  assignment,  and  is 
accepted  as  such  by  the  assignee  named,  it 
will  constitute  an  act  of  bankruptcy 
though  invalid  for  some  jmrposes;  In  re 
Courtenay  Mercantile  Co.  (D.  C,  N. 
Dak.),  26  Am.  B.  R.  365. 

808.  It  may  be  doubted,  however,  whether 
Rmnsey  ▼.  Novelty,  etc.,  Co.  (D.  C,  Mo.), 
3  Am.  B.  R.  704  and  footnote,  99  Fed.  699, 
is  safe  authority  in  holding  that  the  deed 
of  trust  there  given  was  not  a  general  as- 
signment. 

808.  (D.  C,  Or,),  9  Am.  B.  R.  575,  ^R 
Fed.  981. 
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ruptcy  under  §  3-a  (4),^^  though  there  is  now  persuasive  authority  that  it  is 
under  §  3-a  (1).  It  followed  that  a  suitby  one  partner  against  ther  other  for 
an  accounting  of  their  insolvent  partnership,  resulting  in  the  appointnleiitof  a 
receiver,  was  not  an  act  of  bankruptcy  under  this  subsection.^^  Now,  a. 
copartnership  or  a  corporation  ^^  which  is  insolvent  and  applies  for  or,  b€K' 
cause  of  insolvency,^^  has  been  put  in  charge  of  a  receiver  or  trustee,  under 
the  laws  of  a  State,  or  of  a  territory,  or  of  the  United  States,  thereby  commits 
an  act  of  bankruptcy.  This  amendment  was  intended  to  place  all  copartner- 
ships and  such  corporations  as  may  be  adjudged  involuntary  bankrupts  ^^ 
on  the  same  footing  as  individual  insolvents  who  attempt  an  equivalent  fraud 
on  the  act^^  The  amendment  of  1 903  is  not  retroactive,  and  a  petition  filed 
after  such  amendment  took  effect  alleging  the  appointment  of  a  receiver  for  an 
insolvent  corporation  within  the  four  months'  period,  but  prior  to  the  passage 
of  the  amendment,  must  be  dismissed ;  the  fact  that  the  receivership  continues 


SOi.  Compare  In  re  Baker-Ricketaon  Co. 
(D.  C,  Mass.),  4  Am.  B.  R.  605,  97  Fed. 
489;  Vaccaro  v.  The  Security  Bank  (C.  C. 
A.,  6th  Cir.),  4  Am.  B.  R.  474,  103  Fed. 
436;  Davis  v.  Stevene  (D.  C,  S.  Dak.),  4 
Am.  B.  R.  763,  104  Fed.  235;  In  re  Gilbert 
(D.  C,  Or.),  8  Am.  B.  R.  101,  112  Fed. 
951.  But  see  also,  as  suggesting  the  doc- 
trine of  equivalence.  In  re  Harper  (D.  C«» 
N.  Y.),  3  Am.  B.  R.  804,  100  Fed.  266; 
In  re  Macon  Sash,  etc.,  Co.  (D.  C,  Ga.)», 
7  Am.  B.  R.  66,  112  Fed.  323,  this  ease, 
however,  reversed  as  Carling  v.  Seymour 
Lumber  Co.  (C.  C.  A.,  5th  Cir.),  8  Am.  B. 
R.  29,  113  Fed.  483;  Scheuer  T.  Smith 
(C.  C.  A.,  5th  Cir),  7  Am.  B.  R.  384,  112 
Fed.  407;  In  re  Empire  Metallic  Bedstead 
Co.  (C.  C.  A.,  2d  Cir.),  3  Am.  B.  R.  575, 
98  Fed.  581. 

805.  But  see  Mather  v.  Coe  (D.  C,  Ohio), 
1  Am.  B.  R.  604,  92  Fed.  333.  Compare 
also  In  re  Storm  (D.  C,  N.  T.),  4  Am.  B.  R. 
601,  103  Fed.  618,  and  In  re  Storck  Lum- 
ber Co.  (D.  C,  Md.),  8  Am.  B.  R.  86,  114 
Fed.  860.^ 

206.  See  {  1(9). 

207.  As  to  necessity  of  insolvency,  9ee 
In  re  Douglas  Coal,  ete.,  Co.  (D.  C,  Tenn.), 
12  Am.  B.  R.  539,  131  Fed.  769;  Zugalla 
V.  International  Merc.  Agency  (C.  C.  A., 
3d  Cir.),  16  Am.  B.  R.  67,  142  Fed.  W7, 
levg.  13  Am.  B.  R.  725. 

206.  §  4-b.  See  Lowenstein  v.  McShane 
Mfg.  Co.  (D.  C,  Md.),  12  Am.  B.  R.  601, 
130  Fed.  1007. 

209.  Some  of  the  reasons  for  the  change 
have  been  stated  thus: 

(1)  It  is  one  of  the  general  purposes  of 
the  bankruptcy  law  to  provide  a  uniform 
national  law  by  which  insolvent  traders  can 


make  a  pro  nf.ia  distribution  of  their  assets 
among  creditors,  and  there  is  no  reason  ap- 
parent why  trading  corporations  as  well  as 
trading  copartnerships  should  not  be  per- 
mitted to  avail  themselves  of  this  statute. 

(2)  In  the  more  important  commercial 
States,  small  corporations,  with  their 
limited  liability,  have  practically  super- 
seded partnerships.  As  the  law  now  stands, 
short  of  the  conunission  of  an  act  of  bank- 
ruptcy, these  corporations  must  wind  up 
their  affairs  under  the  procedure  of  the 
State  which  created  them,  a  procedure  whiolk 
is  everywhere  less  favorable  to  creditors. 

(3)  Owing  to  the  lack  of  comity  between 
the  States,  a  receiver  of  an  insolvent  corpo- 
ration in  one  State  is  rarely  recognized  in 
another,  with  the  result  that  the  creditors 
in  that  other  State,  by  garnishee  process  or 
otherwise,  may,  unless  the  corporation  com* 
mits  an  act  of  banknipti^,  secure  prefer* 
ences. 

( 4 )  If  a  corporation  seeks  to  wind  up  its 
affairs  and  distribute  its  assets  by  means 
of  a  receivership,  such  a'  proceeding  doea 
not  constitute  an  act  of  bankruptcy,  and, 
consequently,  creditors  are  entirely  de- 
prived of  the  valuable  rights  and  safe> 
guards  provided  by  the  bankruptcy  law. 

(5)  As  the  law  now  stands,  a  corporation 
which  wishes  to  be  administered  in  bank* 
ruptcy  is  compelled  to  go  through  the  mo- 
tions of  committing  an  act  of  bankruptcy 
that  involuntary  bankruptcy  may  be  al- 
leged against  it,  and  it  be  brought  into 
court  apparently  against  its  will.  This 
circumlocution  is  bad  in  principle  and  worse 
in  practice.  (Report  of  EXb  Com.  of  Nat. 
Ass'n  of  Referees  in  Bankruptcy,  of  March, 
1900.) 


102 


AOTS  OP  BAnKBTTPTOT. 


[§  3-*,  (4). 


li   »     ■> 


after  the  takijig  effect  of  the  amendment,  is  not  of  itself  suineient  to  creatt 
an  act  Qf  bankruptcy .^^^ 

('11.^ ;  Application  for  receivership, —  This  clause  makes  the  application  for 
^  .receiver  or  trustee  by  a  bankrupt  who  is  insolvent  an  act  of  bankruptcy ;  if 
.'..•.siicli  an  application  is  relied  upon  it  must  be  alleged  that  the  applicatioa 
was  made  by  the  debtor.*"  If  the  application  for  a  receiver  or  trustee  i» 
made  by  any  other  person  than  the  bankrupt,  it  must  be  alleged  and  showm 
that  the  application  was  based  upon  the  insolvency  of  the  bankrupt.*^^ 

(Ill)  What  constitutes  appointment. —  An  agreement  to  wind  up  the 
affairs  of  a  corporation  and  make  an  assignment  of  all  its  property  to  ite 
directors  as  trustees  to  close  up  its  business  is  an  act  of  bankruptcy.^^  It  k 
not  essential  to  constitute  an  act  of  bankruptcy  under  this  clause  of  the 
section,  that  the  appointment  of  a  receiver  was  made  by  a  State  court  under  a 
♦State  statute.    The  fact  that  a  receiver  has  been  put  in  charge  of  the  debtor's 


210.  Seaboard  Steel  Casting  Co.  v.  Trigg 
Co.  (D.  C,  Va.),  10  Am.  B.  R.  594,  124 
Fed.  76. 

811.  Application  by  debtor  corpora tion.-^ 
In  the  ease  of  Matter  of  Spalding  (C  C. 
Ai.,  2d  Cir.>,  14  Am.  B.  R.  129,  139  Fed. 
344,  revg.  13  Am.  B,  R.  223.  the  court 
said;  "Giving  subdivision  a  (4)  the  con- 
struction which  its  language  demands,  we 
are  of  the  opinion  that  it  does  not  make  a 
receivership  an  act  of  bankruptcy  unless  it 
was  pmcured  upon  the  application  of  the 
insolvent  himself,  and  while  insolvent,  and 
does  not  make  the  putting  a  receiver  in 
charge  pf  the  property  of  the  insolvent  an 
act  ot  bankruptcy,  unless  this  was  done  be- 
cause of  insolvency;  and  if  the  latter  pro- 
vision applies  to  any  case  where  the  trus- 
tee has  not  been  put  in  charge,  pursuant  to 
some  statute  of  the  State,  or  a  receiver  put 
in  charge  by  court,  acting  under  statutory 
authority,  it  certainly  applies  only  when 
thio  has  been  done  faeeause  of  insolvency." 

In  the  case  of  Exploration  Mercantile 
Co.  V.  Pacific,  etc.,  Co.  (C.  C  A.,  9th  Cir.), 
24  Am.  B.  R.  216.  177  Fed.  825.  it  was  held 
that  an  application  for  a  receiver  by  one 
of  the  three  stockholders,  constituting  a 
corporation,  was  sufficient  as  an  application 
for  a  receiver  by  the  corporation;  this  rul- 
ing was  based  upon  proof  that  the  stock- 
holders had  conspired  to  hinder,  delay  and 
defraud  creditors,  by  .securing  the  appoint- 
ment of  one  of  them  as  a  receiver. 

Act  of  Corporation. — Where  the  persons 


who  filed  a  petition  in  a  State  court  for  the 
appointment  of  receivers  for  a  corporation 
were  officers  and  the  majority  stockholders 
of  the  corporation,  and  the  stockholders 
never  objected  to  the  proceedings,  and  the 
answer  to  a  petition  in  bankruptcy  subse- 
quently tiled  against  the  corporation  waa 
verified  by  the  same  person  who  verified  the 
petition  in  the  State  court,  the  filing  of  the 
petition  for  the  appointment  of  receivers 
will  be  deemed  to  have  been  the  act  of  the 
corporation.  Doyle-Kidd  Dry  Goods  Co.  v. 
Sadler-l/usk  Trading  Co.  (D.  C,  Ark.),  30 
Am.*B.  R.  604.  As  tx)  acts  of  agents  and 
officers  of  corporation,  see  Buffer  &  Co.  v. 
Palmenberg  (C.  C.  A.,  1st  Cir.),  30  Am.  B. 
R.  502. 

212.  In  re  Douglas  Coal  &  Coke  Co.  (D. 
C,  Tenn.),  12  Am.  B.  R.  545,  131  Fed.  769. 
As  to  the  necessity  of  showing  insolvency, 
see  next  paragraph  and  the  cases  cited 
thereunder. 

Application  for  appointment  of  receiver. 
— It  is  only  when  a  receiver  of  a  corpora- 
tion has  been  appointed  in  another  eoort 
because  of  insolvency,  as  that  term  is  de- 
fined in  the  Bankruptcy  Act,  or  where  the 
corporation  on  its  own  initiative  has  ap- 
plied for  the  appointment  of  a  receiver  or 
custodian  of  its  property,  that  an  act  of 
bankruptcy  under  §  3-a  (4),  has  been  com- 
mitted. In  re  Edward  Ellsworth  Co*  (D.  C, 
N.  Y.),  23  Am.  B.  R.  284,  173  Fed.  699. 

913.  In  re  Bennett  Shoe  Co.  (D.  C,  Ct.), 
15  Am.  B.  R.  497,  140  Fed.  687;  In  re  Her- 
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property  by  a  State  court  cioting  mider  itB  general  equily  power  will  be 
•nffieient  to  oonatitute  tbe  appoiutmeat  of  a  receiver  "  imder  tbe  lawa  of 
Iha  State/'  within  the  sieaning  of  this  claiisa^*  The  appoinftment  of  e 
leoeiver  of  an  ineolvent  corpoTation  by  a  State  court>  by  cobsent  of  the 
paiiiee,  under  a  etwtute  providing  therefor,  is  an  act  of  bankruptcy .'^  Since 
tlie  passage  of  the  amendment  a  8/Mb  court  cannot,  by  appointing  a  receiver 
ef  an  insolvent  debtor,  obtain  priority  of  jurisdiction  to  adminietar  the  assets 
ef  anch  debtor*^*  It  is  inmuuterial  however,  that  a  proceeding  for  the  dissolu- 
tioB  of  a  coiporation  was  instituted  prior  to  the  taking  effect  of  the  amend- 
nflnti  if  the  application  for  an  order  appointing  a  permanent  receiver  in  such 
proceedings  w«a  made  enbeequoDft  to  such  amendment.'"  The  application 
by  «n  administrator  of  a  deoeaeed  partner  for  a  receiver  to  wind  up  the  affairs 
#f  an  insolvent  firm,  in  which  the  surviving  partner  joined,  ie  not  an  aol  of 


baiikmptcy. 


tu 


t 


(4)  Insolvency  essential. —  The  application  for  the  appointment  of  a 
receiver  or  trustee,  in  order  to  constitute  an  act  of  banlii-uptcy  under  this 
•absaction,  must  be  based  upon  insolvency.  If  insolvency  was  one  of  the 
•ubetantial  reasons  for  the  appointment  of  a  receiver  or  trustee  the  case 
would  come  within  the  oonatrnction  of  the  statute.'**  Where  a  statute  under 
which  proceedings  are  taken  against  an  insolvent  corporation,  authorizes  the 


m}eM  Atkin  Co.,  Limited  (D.  C,  Pa.),  13 
Am.  B.  R.  369,  13S  Fed.  S13 ;  In  re  Lisk  Mfg. 
Cb.  (D.  0.,  N.  Y.),  21  Am.  B.  R.  674,  167 
[  Fed.  411;  In  re  Electric  Supply  Co.  (D.  C, 
Oa.).  23  Am.  B.  R.  647,  175  Fed.  612. 

Bank  in  hands  of  State  officers. — So  also 
as  to  a  priyate  bank  conducted  bj  a  part- 
nership placed  in  the  hands  of  a  special 
agent  under  a  State  law,  the  partnership 
being  insoiyent.  In  re  Salmon  (D.  C,  Mo.), 
16  Am.  B.  R.  132,  143  Fed.  395. 

214.  In  re  Kennedy  Tailoring  Co.  (D.  C, 
Tenn.),  23  Am.  B.  R.  656,  175  Fed.  871, 
eiting  Lo  wen  stein  v.  McShane  Mfg.  Go. 
(D.  C,  Md.),  13  Am.  B.  R.  601,  130  Fed. 
1007;  Hooks  v.  Aldridge  (C.  C.  A.,  5th  Cir.), 


16  Am.  B.  R.  658,  146  Fed  965;  In  re  Beatty 
(C.  O.  A.,  1st  Cir.),  17  Am.  B.  R.  738,  160 
Fed.  293. 

ai9.  In  re  Pickens  Mfg.  Co.  (D.  C,  Ga.), 
20  Am.  B.  R.  202;  In  re  Wenatchee  Heights 
Orchard  Co.  (D.  C,  Wash.),  30  Am.  B.  R. 
401. 

816.  In  re  Knight  (D.  C,  Ky.),  11  Am. 
B.  R.  1,  125  Fed.  3.5;  In  re  Hecox  (C.  C.  A., 
8th  Cir.),  21  Am.  B.  R.  S14. 

217.  Matter  of  Milbury  Co.  (D.  C,  N.  Y.), 
11  Am.  B.  R.  523. 

218.  Moss  Nat.  Bank  t.  Arend  (C.  C.  A., 
6th  Cir.),  16  Am.  B.  R.  867,  146  Fed.  351. 

219.  In  re  Beatty    (C.  C.  A.,   Isi  Cir.)» 

17  Am.  B.  R.  738,  150  Fed.  293. 
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fipfpbintizieiit  of  a  receiver  thereof,  anly  after  a  judicial  deitenniii'fttion  of 
the  insolvency  of  the  corporation,  the  appointment  of  a  temporary  receiver 
upon  the  ex  parte  application  of  a  stockholder  <to  restrain  the  corporation 
from  exercising  any  of  its  franchises  or  privileges,  is  not  «n  act  of  bank- 
ruptcy."^ An  appointment  of  a  receiver  pendente  lite  to  take  poaseseion 
of  the  company's  property,  in  order  to  prevent  mismanagement  of  its  affaiis 
by  the  majority  of  its  directoi^,  is  not  an  appointment  upon  the  grounds  of 
insolvency  and  does  not  oonfititute  an  act  of  bankruptcy.**^  If  in  such  a  case 
la  permanent  receiver  be  appointed,  the  receivership  is  "  beoauee  of  insol- 
vency" of  the  corporation,  and  conetitutes  an  act  of  bankruptcy .'^^  The 
rule  is  that  the  receivership  must  have  been  procured  because  of  the  insol- 
vency of  the  debtor. ^^  If  the  receivership  was  obtained  on  the  ground  of 
insolvency,  it  is  not  material  that  the  corporation  was  not  in  fact  insolvent; 
the  adjudication  of  insolvency  by  the  State  court  will  give  rise  to  a  presump- 
tion that  the  receivership  was  based  on  the  ground  of  insolvency.^**  Petition- 
ing creditors,  relying  on  this  act  of  bankruptcy,  must  allege  and  prove 
insolvency  when  the  application  for  a  receiver  or  trustee  was  made,  and  if 


1^20.  ZugaUa  v.  International  Merc. 
Agency  (C.  C.  A.,  ad  Cir.),  16  Am.  B.  R. 
67,  142  Fed.  927,  revg.  13  Am.  B.  R.  725; 
In  re  Hudson  River  Elec.  Power  Co.  (D.  C, 
N.  Y.),  23  Am.  B.  R.  191,  173  Fed.  934, 
in  which  case  it  was  held  that  the  appoint- 
ment of  a  temporary  receiver  hy  a  Federal 
circuit  court,  on  allegations  of  insolvency, 
mismanagement,  etc..  which  are  denied  and 
not  yet  tried,  does  not  constitute  an  act  of 
bankruptcy. 

221.  In  re  Boston,  etc..  Mining  Co.  (D.  C, 
Mass.),  24  Am.  B.  R.  923,  181  Fed.  422. 

222.  Hooks  V.  Aldridge  (C.  C.  A.,  5th 
Cir.),  16  Am.  B.  R.  658,  145  Fed,  885. 

223.  Matter  of  Spalding  (C.  C.  A.,  2d 
Cir.),  14  Am.  B.  R.  129,  139  Fed.  244,  hold- 
ing that  the  appointment  of  a'  receiver  in 
a  creditor's  action  on  the  ground  that  the 
debtor  had  disposed,  and  was  threatening 
to  dispose,  of  his  property  with  intent  to 


defraud  his  creditors,  is  not  sufficient  to 
constitute  an  act  of  bankruptcy  under  this 
subsection.  See  In  re  Butler  &  Co.  (C.  0. 
A.,  1st  Cir.),  207  Fed.  705;  Blaokstone  v. 
Everybody's  Store  (C.  C.  A.,  Ist  Cir.),  30 
Am.  B.  R.  497;  In  re  Columbia  Real  Estate 
Co.  (D.  C,  N.  J.),  30  Am.  B.  R.  471. 

Where  an  order  of  a  State  court  appoint- 
ing a  receiver  for  a  corporntion  and  the  pe- 
tition upon  which  such  order  was  made 
clearly  show  that  the  appointment  was 
made  on  the  ground  of  insolvency,  the  cred- 
itors of  the  corporation  may  insist  that  its 
assets  be  administered  by  the  bankruptcy 
court.  Dovle-Kidd  Co.  v.  Sadler-Luck  Co. 
(D.  C,  Ark,),  30  Am.  B.  R.  602;  Butler  & 
Co.  V.  Palmenberg  (C.  C.  A.,  1st  Cir,),  30 
Am.  B.  R.  502. 

224.  In  re  Pickens  Mfg.  Co.  {D.  C,  Qa,), 
20  Am.  B.  R.  202,  158  Fed.  894. 
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the  receivership  or  trusteeship  was  secured  upon  the  application  of  any  other 
persen^  it  must  be  shown  that  suoh  receivership  or  trusteeship  was  obtained 
because  of  inaolveney.**  The  burden  is  upon  the  petitioning  creditors  to  show 
insolv«Qcy.**^  The  record  of  the  oourt  'appointing  the  reoedver  may  be  uaed  to 
prove  the  fact  that  the  reoeivership  wae  obtained  because  of  the  insolvency 
of  the  debtor,  and  if  the  grounds  are  stated  in  the  record  extrinsic  evidence 
is  not  admissible  to  vary  the  terms  thereof.*"  If  it  appear  that  the  appoint- 
ment is  made  for  some  other  cause  than  the  insolvency  of  the  debtor,  it  is 
not  an  act  of  bankruptcy  under  this  subsection,  although  it  may  appear  that 
the  debtor  was  in  fact  insolvent.*'  It  is  not  sufficient  to  show  that  the  receiver 


225.  In  re  Edward  Ellsworth  Co.  (D.  C, 
N.  Y.),  23  Am.  B.  R.  284,  173  Fed.  699, 
in  which  the  court  said:  "  The  bankruptcy 
act  has  not  superseded  the  right  and  power 
of  a  court  of  equity  to  take  cliarge  of  the 
property  of  an  insoh-ent  corporation  for 
the  protection  of  stock  holders  jind  creditors, 
marshal]  the  same,  recognize  and  enforce 
valid  liens  and  priorities  and  equitably 
distribute  the  surplus  proceeds  among  its 
{■reditors.  It  is  onlv  where  a  receiver  has 
been  appointed  in  another  court  because  of 
irsolveney,  as  that  term  is  defined  in  the 
bankruptcy  law,  or  where  the  corporation 
on  its  own  initiative  has  applied  for  the 
appointment  of  a  receiver  or  custodian  of 
its  property,  that  an  act  of  bankruptcy 
under  §  3-a  (4)   has  been  committed." 

225a.  Butler  &  Co.  v.  Palmenberg  (C.  C. 
A.,  1st  Cir.) ,  30  Am.  B.  R.  502. 

226.  Record  of  proceedings  in  State  court. 
—  In  the  case  of  Blue  Mountain  Iron  & 
Supply  Co.  V.  Portner  (C.  C.  A.,  4th  Cir.), 
12  Am.  B.  R.  559.  131  Fed.  57,  the  court 
i^id:  ''  The  essential  element  in  the  al- 
leged act  of  bankruptcy  is  insolvency.  As 
stated  the  petitioning  creditors  have  allied 
and  the  jury  found  by  the  verdict  that  the 
defendant  corporation  was  insolvent  on  the 
day  the  receivers  were  appointed  and  on 
the  day  the  petition  in  bankruptcy  was 
filed.    The  jury  found  as  a  fact,  that  it  was 


'  because  of  insolvency  *  the  receivers  were 
put  in  charge  of  the  Company's  property." 
And  as  stated  in  another  place  in  its  opin- 
ion :  "At  all  events  the  issue  was  made  and 
submitted  in  the  bankrupt  court  and  the 
best  evidence  of  the  appointment  of  the  re- 
ceivers was  the  record  of  the  proceedings  in 
equity  in  the  court  which  made  the  appoint- 
ment. It  was  the  ba-sis  of  the  issue,  and 
could  have  been  proved  in  no  other  way. 
The  record  was  obtained  for  this  purpose, 
and  no  authority  is  cited  holding  that  the 
best  evidence  of  a  proceeding  in  a  court  of 
equity  is  not  the  record  of  the  proceeding. 
The  record  of  the  proceeding  in  court  was 
the  best  evidence  and  there  was  no  error  in 
admitting  it."  See  also  In  re  Spalding 
(C.  C.  A.,  2d  Cir.),  14  Am.  B.  R.  129.  139 
Fed.  244,  in  which  case  it  was  held  that 
the  court  could  base  its  determination  as 
to  the  commission  of  an  act  of  bankruptcy 
by  the  debtor  upon  the  record  of  the  court 
appointing  a  receiver  and  the  order  of  ap- 
pointment which  recited  the  grounds  for 
the  appointment  as  being  a  threatened  dis- 
position of  the  debtor's  property  in  fraud 
of  creditors. 

227.  In  re  Douglas  Coal  &  Coke  Co.  (D. 
C,  Tenn.),  12  Am.  B.  R.  530,  131  Fed.  769; 
In  re  Spaiding  (C.  C.  A.,  2d  Cir.),  14  Am. 
B.  R.  129,  139  Fed,  245;  In  re  Edward 
Ellsworth  Co.  (D.  C.,  N.  Y.),  23  Am.  B.  R. 
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wflA  appoin/ted  nnder  a  StB4;e  statute  which  authorized  «t  receiveraliip  where  the 
iirectars  assert  that  the  oorpoiration  is  unable  to  meet  its  obligations  as  thev 
mature ;  this  on  the  assumption  that  the  corporation  might  be  aoivent  though 
temporarily  unable  to  meet  maturing  obligationa.^^  If  the  reoords  and  find- 
cngB  of  the  court  show  that  a  receiver  of  a  corporation  was  appointed  because 
of  in^solvencj  it  is  suflSdent  although  the  statutes  under  which  the  proceeding 


S84,  173  Fed.  699,  eiting  this  work,  and 
holding  that  the  court  is  precluded  from 
considering  evidence  aliunde  to  contradict 
the  decree  or  judgment  of  another  court 
appointing  receivers  and  setting  forth  the 
tMuis  of  such  appointment. 

Imminent  danger  of  insolvency,  as  alleged 
in  a  bill  by  a  stockholder  for  the  appoint- 
ment of  a  receiver,  and  the  subsequent  ap- 
pointment based  thereon,  is  insufficient.  In 
re  Perry  Aldrich  Co.  (D.  C,  Mass.),  21  Am. 
B.  R.  244. 

Winding  up  affairs  of  partnership. —  In 
the  case  of  Moss  National  Bank  v.  Arend 
(a  C.  A.,  6th  Cir.),  16  Am.  B.  R.  867,  146 
Fed.  351,  an  application  was  made  for  the 
appointment  of  a  receiver  by  the  adminis- 
trator of  a  deceased  partner  under  the  pro- 
Tisions  of  the  Ohio  statute.  The  court  said: 
^It  is  conceded  tliat  this  was  not  a  case 
where,  '  because  of  insolvency  a  receiver  has 
been  put  in  charge  of  property,'  because 
elearly  the  receiver  was  not  appointed  be- 
cause of  insolvency,  but  because  of  the 
death  of  a  partner  and  to  wind  up  the  part- 
nership. But  it  is  submitted  that,  since  the 
firm  and  the  surviving  partner  were  insol- 
vent, and  the  latter  joined  in  the  applica- 
tion, he  '  being  insolvent,  applied  for  a  re- 
ceiver or  trustee  for  his  property  *  and 
therefore  committed  an  act  of  bankruptcy. 
But,  as  held  by  the  court  below,  the  sur- 
viving partner  never  really  applied  for  a 
receiver.  He  had  no  power  under  the  Ohio 
statute  to  apply  for  a  receiver.  He  had 
the  option  of  taking  the  interest  of  the 
deceased  partner  at  an  appraisement.  He 
had  thirty  days  in  which  to  exercise  this 


option.  He  did  not  want  the  interest  at 
the  appraisement,  so  he  waived  the  thirty 
days  and  immediately  declared  his  intention 
of  not  exercising  the  option.  When  he  had 
done  this,  he  had  exhausted  the  power  con- 
ferred upon  him  by  the  statute.  It  then 
became  the  positive  duty  of  the  adminis- 
trator to  apply  for  the  appointment  of  a 
receiver  to  wind  up  the'  business.  This 
duty  was  discharged  and  the  receiver  waA 
appointed  6n  the  application  of  the  adminiti- 
trator  and  for  the  purpose  of  winding  up 
the  partnership." 

Under   these   circumstances   it    was   held| 
that  the  surviving  partner  did  not  commit 
an  act  of  bankruptcy  by  joining  in  the  ap- 
plication for  the  appointment  of  a  receiver. 

887a.  Schumert  &,  Warfleld,  Ltd.  v.  Secur- 
ity Brewing  Co.  (D.  C,  La.),  28  Am.  B.  R. 
676,  which  arose  under  a  Louisiana  statute 
authorizing  a  receivership  for  certain  enu- 
merated causes,  one  of  which  is  when  the 
board  of  directors  have  declared  by  resolu- 
tion that  the  corporation  is  unable  to  meet 
its  obligations  as  they  mature,  but  the  stat- 
ute does  not  provide  for  the  appointment 
of  a  receiver  at  the  instance  of  a  creditor 
on  the  ground  of  insolvency,  unless  he  ha» 
a  final  and  executory  judgment.  It  was 
held,  that  conceding  that  the  State  court 
had  jurisdiction  to  appoint  a  receiver  on  the 
ground  of  insolvency,  in  the  proceedings  then 
before  it,  it  could  not  be  presumed  that  the 
receivers  were  appointed  because  of  insol- 
vency, since  the  corporation  might  have 
been  solvent,  although  unable  to  meet  lU 
debts  as  they  matured. 


I  9^  (4).] 
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for  the  appointment  of  a  receiver  was  institcited  did  not  provide  that  insolv- 
eDcy  was  the  cause  of  Ae  reoeiveirship,'"  It  has  beea  held,  however,  thai 
iHlisre  a  petition  is  filed  against  a  corporation  becauBe  of  the  appointment  of  a 
leoeiver  in  a  State  court^  it  is  entitled  to  a  hearing  on  the  question  of  iiisol- 
rmej  and  is  not  concluded  by  the  finding  of  the  State  court  on  that  issue."* 

(6)  Meaning  of  words. —  "  Insolvvnit "  has  the  same  meaning  here  aft 
dsewhere  in  the  statute.^  The  amendment  thus  makes  insolvency  an  es- 
•enftial  element  of  proof  in  receivership  oases.^^  ^'Applied  for  "  nanifestlj 
means  the  voluntary  application  of  the  copartnership  or  of  a  corporation 
inder  resolution  of  its  board  of  directors  or  other  governing  body,  as  regu- 
lated or  prescribed  by  the  State  law  of  which  the  corporation  is  the  creature.*"* 
**  Been  put  in  charge  of  "  clearly  indicates  every  other  means  of  securing  the 
appointment  of  a  receiver,  as  when  the  State  or  a  creditor  proceeds  against 
tte  corporation  for  its  dissolution."^  "  Trustee,"  of  course,  means  much 
liie  same  ad  '^  receiver  ;'^  the  nomenclature  being  different  in  different  States. 
The  intention  of  the  amendment  of  1908  being  clear,  there  would  appear 


tia.  1m  re  Belfast  Mesh  Underwear  Go. 
ID.  C  CI.),  18  Am.  B.  R.  620,  153  Fed. 
tt4,  in  which  caae  the  court  said :  "  It 
leemB  to  me  that  upon  this  record  alone  it 
must  be  apparent  to  any  reasonable  mind 
that  the  facts  found  by  the  court  show 
that  it  was  '  because  of  insolvency '  that 
the  receiver  was  appointed.  The  record  cer- 
tainly does,  not  show  conclusively  that  in- 
lolTeiiey  was  not  the  eauee  or  one  of  the 
MQses  which  led  to  the  appointment.  It 
Bay  be  said  to  exhibit  a  prima  facie  show- 
ing of  insolvency  of  sufficient  force  to  put 
the  respondent  corporation  in  this  court 
apoB  its  proofs.  If  such  ruling  be  adopted 
10  harm  can  come  to  any  one  hereafter. 
If  applications  shall  be  made  to  the  ntate 
eourts  for  receivers  in  cases  where,  beyond 
question,  the  corporation  is  solvent,  the 
record  in  the  state  court  will  undoubtedly 
piodaim  the  fact  in  a  convincing  way.'' 


L  In  ne  Hckens  Mfg.  Co.  (D.  C,  Ga.)^ 
SO  Am.  B.  R.  202,  158  Fed.  894. 

If  the  record  shows  facts  which  do  not 
constitute  insolvency  under  the  bankruptcy 
act,  the  appointment  of  a  receiver  based 
thereon  would  not  be  an  aet  of  bankruptcy. 
In  re  Golden  Malt  Cream  Co.  (C.  C.  A.,  7th 
Cir.),  21  Am.  B.  R.  36,  164  Fed.  326. 

aSO.  See  §  1  (15).  Butler  ft  Co.  v.  Pal- 
menberg  (C.  C.  A.,  1st  Cir.),  30  Am.  B.  R. 
502. 

aai.  As  to  burden  of  proof,  see  '*  Solvency 
where  Act  of  Bankruptcy  is  a  Receivership  " 
post,  in  this  Section  of  this  work. 

831a.  Text  cited  with  approval  in  In  re 
Gold  Run  Mining  ft  Tunnel  Co.  (D.  C,  Col.), 
29  Am.  B.  R.  563. 

aaa.  in  re  Spalding  (C.  C.  A.,  2d  Cir.)» 
14  Am.  B.  R.  1^9,  132,  139  Fed.  243. 
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little  doubt  that  any  act,  procedure,  or  process  for  the  winding  up  of  insolvent 
corporations  or  copartnerships,  which  substantially  abridges  or  deprives 
creditors  of  the  right  to  a  trustee  of  their  own  choosing,  or  of  the  greater 
right  to  compel  prorating  between  all  creditors  of  the  same  class,  or  any  other 
right  given  them  by  the  bankruptcy  law,  will,  provided  the  alleged  bankrupt 
is  insolvent  at  the  time  of  the  commission  of  the  act  complained  of  and  that 
act  be  within  the  four  months'  period,  amount  to  an  act  of  bankruptcy. 
The  importance  of  this  change  cannot  be  overestimated.^" 

(6)  Peecedents  under  former  law. —  The  law  of  186.7  applied  to  "  all 
moneyed,  business,  or  commercial  corporations  and  joint-stock  companies.'* 
This  section  also  provided  that  "  upon  the  petition  of  any  creditor  of  such 
corporation  or  company,  the  like  proceedings  shall  be  had  and  taken  as  are 
provided  in  the  case  of  debtors."  But  the  corresponding  acts  of  bankruptcy 
under  the  former  law,^^  are  not  sufficiently  analogous  to  furnish  reliable 
precedents ;  in  each  the  element  of  intent  was  essential.  A  voluntary  receiver- 
ship of  a  corporation  may,  of  course,  amount  to  "  a  transfer  of  his  (its) 
creditors ; ''  so  may  it  also  be  "  a  transfer  of  money  or  other  property,"  or 
*^  the  procuring  of  its  property  to  be  taken  on  legal  process,"  each  with  intent 
to  prefer;  or  "  with  the  intent  by  such  disposition  of  his  (its)  property  to 
defeat  or  delay  the  operation  of  the  act."  But  now,  not  even  the  result, 
much  less  the  intent,  is  the  essential  test.  The  mere  fact  of  the  appoint- 
ment of  a  receiver  or  trustee,  nay,  even  a  mere  application  for  such  an 
appointment  coupled  with  insolvency,  is  enough.  However,  it  was  held  under 
the  law  of  1867,  that  the  appointment  by  a  State  court  of  a  receiver  of  a 
corporation  is  ''  a  taking  on  legal  process ;  "  ^^  and  the  fact  that  the  corpora- 
tion was  extinct,  it  having  been  dissolved  by  the  State  law,  was  held  not  a  bar 
to  the  proceeding  in  bankruptcy,  or  to  oust  the  Federal  court  of  jurisdiction.^^^ 

(7)  Reference  to  other  sections. —  Useful  references  to  other  sections 
will  be  found  in  the  foot-note.^^^ 

e.  Fifth  act  of  bankruptcy;  a  confession  of  bankruptcy — (1)  Ix  general, — 
A  person  commits  an  act  of  bankruptcy  by  having  "  admitted  in  writing  his 
inability  to  pay  his  debts  and  his  willingness  to  be  adjudged  a  bankrupt  on 
that  ground."  The  importance  of  this  act  of  bankruptcy  rests  mainly  upon 
its  application  to  a  corporation.  It  is  not  to  be  expected  that  in  his  corre- 
spondence a  debtor  who  is  a  natural  person  will,  for  the  purpose  of  getting 

233.  The  text  is  quoted  with  approval  by .     have  assented  to  the  assignment  and  later 
Jud{?e  Speer   in  In  re  Electric  Supply  Co.       seek    to    petition    the    assignor    into    bank- 

(D.  C,  Ga.),  23  Am.  B.  R.  647,  653,  175  ruptcy,  see  §  59-b.    For  stays  on  assignment 

Fed.  612.  proceedings  in  the  State  courts,  see  §§  2(15) 

234.  Act  of  1867,  §  39,  R.  S.,  §  5,021.  and  11-a.     For  jurisdiction  of  the  court  of 

235.  In  re  Merchants'  InH.  Co.,  Fed.  Cas.  bankruptcy   over  the   assigned  estate,  both 
9,441.  before  and  after  adjudication,  see  §§  2(3), 

236.  Thornhill  v.  Bank  of  Louisiana,  Fed.  (15),  3-e,  23,  and  69-a.     For  eflfect  of  ad- 
Cas.  13,992,  affg.  s.  c.  Fed.  Cas.  13.990.  judication  on  title  transferred  by  a  general 

237.  For    estoppel     wiicro    the    creditors  assignment,  see  §  70-a. 
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into  bankruptcy,  both  confess  inability  to  pay  his  debts  and  willingness  to  be 
adjudged  a  bankrupt ;  the  filing  of  a  voluntary  petition  is  more  direct.  But 
many  corporations  are  restricted  under  the  act  from  becoming  voluntary 
bankrupts  except  as  they  confess  their  inability  to  pay  their  debts  and  their 
willingness  to  be  adjudged  bankrupt  under  this  statute,  in  which  event 
involuntary  proceedings  may  be  instituted  against  them.  Indeed  the  value 
of  this  act  of  bankruptcy  did  not  appear  until  the  determination  that  cor- 
porations might  through  it  become  in  effect  voluntary  bankrupts  was  gener- 
ally recognized.^^  The  amendment  of  §  4  by  the  amendatory  act  of  1910, 
permitting  any  business  or  mercantile  corporation  except  a  municipal,  rail- 
road, insurance  or  banking  corporation  to  become  a  bankrupt  has  materially 
lessened  the  force  and  effect  of  this  clause  of  the  section.^^  The  filing  of  a 
voluntary  petition  is  itself  treated  as  an  act  of  bankruptcy.^*^ 

(2)  Essential  elements. —  Three  things  seem  to  be  necessary  to  this 
act:  (1)  a  writing  signed  by  the  debtor  or  some  officer  or  agent  duly 
authorized;  (2)  a  distinct  admission  therein  of  his  inability  to  pay  his 
debts;  and  (3)  an  unqualified  expression  of  willingness  to  be  adjudged,  a 
bankrupt  on  that  ground.  Thus,  where  the  officer  of  a  corporation  was 
deputized  to  execute  such  a  writing,  provided  a  petition  should  be  filed 
against  it,  it  is  not  an  act  of  bankruptcy.^*  If  the  writing  is  sufficient,  the 
fact  that  the  debtor  requested  certain  creditors  to  file  a  petition  again8t.>him 
does  not  affect  the  character  of  the  act.**^  It  is  sufficient  in  legal  effect  if  the 
board  of  directors  of  a  corporation  who  were  charged  with  the  conduct 
of  its  business,  declare  the  inability  of  the  corporation  to  pay  its  debts,  and 
its  willingness  to  be  adjudged  a  bankrupt,  in  accordance  with  the  legal 
requirements  specified,^^^     Of  course  the  power  of  a  board  of  directors  to 


288.  In  re  Marine  M&chine  Co.  (D.  C, 
N.  Y.),  1  Am.  B.  R.  421,  100  Fed.  439;  In 
Tf  Kelly  Dry  Goods  Ca  (D.  C,  Wis.),  4 
Am.  B.  R.  528,  102  Fed.  747.  Contra,  In  re 
Bates  Machine  Co.  (D.  C,  Mass.),  1  Am. 
B.  R.  129,  91  Fed.  625.  In  the  case  of  In  re 
Moench  (C.  C.  A.,  2d  Cir.),  12  Am.  B.  R. 
240.  243,  130  Fed.  685,  the  court  stated: 
"  When  all  commit  either  the  fourth  or 
fifth  act  of  bankruptcy,  when  three  creditors 
stand  ready  at  once  to  take  advantage  of 
it  by  filing  a  petition,  the  corporation  may 
achieve  the  object  which  the  act  forbids  it 
to  secure  by   its  own  voluntary  petition." 

889.  See  Bankrupt  Act.  §  4,  and  discus- 
sion thereunder,  sub-title  "  Volutitary 
Bankruptcy.** 

240.  In  re  Forbes  (D.  C,  Mass.),  11  Am. 
B.  R.  787,  791,  128  Fed.  137,  in  which  case 
it  was  held  that  a  voluntary  petition  filed 
by  one  partner  was  an  act  of  bankruptcy. 
In  the  case  of  Hanover  National  Bank  v. 
Moyses,  186  U.  S.  181,  8  Am.  B.  R.  1,  10, 


the  court  said :  *'  The  schedules  must  be 
verified  and  the  petition  must  state  that 
"  Bankrupt  owes  debts  w^hich  he  is  unable 
to  pay  in  full,"  and  ''  that  he  is  willing  to 
surrender  all  his  property  for  the  benefit 
of  his  creditors,  except  such  as  is  exempt 
bv  law."  This  establishes  these  facts,  so 
far  as  the  degree  of  bankruptcy  is  con- 
cerned, and  he  has  committed  an  act  of 
bankruptcy  in  filing  the  petition." 

341.  In  re  Baker-Ricketson  Go.  (D.  C, 
Mass.),  4  Am.  B.  R.  605,  97  Fed.  489. 

242.  Matter  of  Duplex  Radiator  Co. 
(D.  C,  N.  Y.),  15  Am.  B.  R.  324,  142  Fed. 
906. 

243.  In  re  Moench  &,  Sons  Co.  (D.  C, 
X.  Y.),  10  Am.  B.  R.  656.  123  Fed.  965.  in 
which  case  it  was  also  held  that  petitioning 
creditors  are  not  estopped  from  alleging  a 
resolution  adopted  by  a  board  of  directors 
as  an  act  of  bankruptcy,  on  the  ground 
that  collusion,  charged  by  an  answering 
creditor,  who  would  obtain  a  preference  by 
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bind  the  corporation  in  this  respect  will  be  governed  by  State  ^tatatSB  luid  die 
decisions  of  the  State  courts  thereunder.^  DirectOTB  holding  over  becaneo 
of  a  failure  to  lelect  their  auoeoBsoiB  may,  a.t  a  legally  conveodd  meetiiig^ 
execute  the  neceaoaTy  inetnunenit.^  If  a  board  is  enjoined  from  oommeacing 
or  prosecuting  any  proceeding  "  involving  in  any  way  die  property  or  pio^ 
erty  rights  "  of  the  corporation^  the  adoption  of  a  resolution  confessing  <lie 


aitaehment  if  the  petition  were  dismissed. 
Tbis  ease  was  affirmed  in  12  Am.  B.  R.  240, 
130  Fed.  685. 

Directots  may  admit  insolvency  and  will- 
ingness although  proceedings  have  been  in- 
stituted to  seU  franchises  and  property  of 
corporation R  and  distribute  the  proceeds 
thereof.  Cresson,  etc.,  Ck>al  &  Coke  Co.  v. 
Stauffer  (C.  C.  A.,  3d  Cir.),  17  Am.  B.  R. 
573,  48  Fed.  981.  See  also  In  re  Mutual 
Mercantile  Agency  (D.  C,  N.  Y.),  6  Am.  B. 
R.  607,  111  Fed.  152;  In  re  Peter  Paul  Book 
Co.  (D.  C,  N.  Y.),  5  Am.  B.  R.  105,  104 
Fed.  786;  In  re  Kelly  Dry  Goods  Co.  (D.  C, 
Wis.),  4  Am.  B.  R.  528,  102  Fed.  747;  In  re 
Marine  Machine  &  Conv«yor  Co.  (D.  C,  X. 
Y.),  1  Am.  B.  R.  421,  91  Fed.  630. 

Unqualified  admission  of  insolvency. —  A 
resolution  of  the  board  of  directors  of  a 
corporation  by  which  an  attorney  was  au- 
thorized to  represent  it  generally  in  any 
suit  or  suits  or  bankruptcy  proceedings  then 
pending  or  that  might  be  brought,  and  to 
agree  on  behalf  of  the  corporation  to  the 
appointment  of  a  receiver,  is  not  the  un- 
qualified written  admission  by  the  corpo- 
ration of  its  inability  to  pay  its  debts  and 
its  willingness  to  be  adjudged  a  bankrupt 
on  that  ground,  required  to  constitute  an 
act  of  bankruptcy  within  the  meaning  of 
the  statute.  In  re  Southern  Steel  Co.  (D. 
C,  Ala.),  22  Am.  B.  R.  476,  169  Fed.  702. 

The  adoption  of  a  resolution  by  a  board 
of  directors  admitting  inability  to  pay  debts 
and  expressing  a  willingness  to  be  adjudged 
a  bankrupt  is  sufficient  to  warrant  adjudi- 
cation, although  some  of  the  directors  re- 
ceived no  notice  of  the  meeting,  when  it 
appeared  that  no  action  had  been  taken  by 
them  to  set  aside  the  proceedings  based 
upon  such  resolution.  In  re  Lisk  Mfg.  Co. 
(D.  C,  N,  y.),  21  Amu  B.  R.  674,  167  Fed. 
411. 

Validity  of  resolntion  admitting  insol- 
vency.— ^Where  five  of  the  eight  members  of 
the  board  of  directors  of  a  corporation  were 


present  and  unanimoualy  Adopted  a  reiiolit- 
tion  admitting  the  corporation's  inability  i* 
pay  its  debts,  and  its  willingness  to  be  ad- 
judged a  bankrupt  on  that  ground,  the  fact 
that  two  of  the  directors  voting,  whoeo 
presence  was  necessary  to  constitute  a 
quorum,  were  creditors  and  at  the  time  in- 
tended to  file  a  petition  against  the  cor- 
poration, does  not  vitiate  the  resolutioa 
which  was  otherwise  valid.  Home  Powder 
Co.  V.  Geis  (C.  C.  A.,  8th  Cir.),  29  Am.  B. 
R.  580. 

944.  In  Oregon,  the  board  of  directors  o€ 
a  private  corporation,  in  the  absence  of  au- 
thority specifically  conferred  by  the  stock-  . 
holders,  may  not  commit  an  act  of  bank- 
ruptcy for  the  corporation,  by  adopting  a 
resolution  admitting  the  inability  of  the 
corporation  to  pay  its  debts  and  its  will- 
ingness to  be  adjudged  a  bankrupt.  In  re 
Quarts  Gold  Mining  Co.  (D.  C,  Or.^  19 
Am.  B.  R.  667,  157  Fed.  243. 

In  Massachusetts. — In  the  case  of  In  re 
Bates  Machine  Co.    (D.  C,  Mass.),   1   Am.;, 

B.  R.  129,  91  Fed.  624,  which  arose  under 
the  Massachusetts  statute,  it  was  held  that, 
where  by  the  laws  of  the  State  under  which 
the  corporation  is  formed,  the  powers  of  its 
officers  and  directors  are  defined  and  lim- 
ited, a  written  admission  by  the  direetora 
of  the  corporation,  which  is  in  excess  of 
their  authority,  is  not  sufficient  to  base  asi 
involuntary  petition  in  bankruptcy  against' 
the  bankrupt. 

Under  the  law  of  Arixona,  which  does  not 
prohibit  such  action,  the  board  of  (^rectors 
of  a  corporation  may,  without  the  consent 
of  the  stockholders,  make  an  admission  that 
the  corporation  is  unable  to  pay  its  debts, 
and  declare  its  willingness  to  be  adjudged 
a  bankrupt  on  that  ground.  Home  Powder 
Co.  v.  Geis  (C.  C.  A.,  8th  Cir.),  29  Am.  B. 
R.  580. 

245.  Matter  of  Riley.  Talbot  &  Hunt  (D. 

C,  Mich.),  15  Am.  B.  R.  159. 
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hHity  of  the  corpopaition  to  pay  its  debts,  and  signifying  its  willingness  to 
be  adjudged  a  bankrupt  is  unauthorized  and  does  not  constitute  an  act  of 
bankruptcy.***  Wiile  a  writing  in  the  exact  words  of  the  statute,  if  authori- 
tatively signed,**^  is  surely  sufficient ;  yet  it  would  seem  that  any  writing  "* 
which  substantially  covers  the  three  essentials  just  stated  will  be  enough.'^ 
A  written  admission  of  one  member  of  4  firm,  purporting  to  be  made  on 
bohalf  of  hiprysB^K  and  the  other  members  to  the  effect  that  they  are  unable 
Id  pay  their  debts  and  are  vnlling  to  be  adjudicated  bankrupts,  is  binding 
aponthe  firm  unless  expressly  repudiated.^  The  treasurer  of  a  corporation 
cannot  admit  inability  to  pay  debts  and  signify  the  willingness  of  the  corpora- 
oon  to  be  adjudged  a  bankrupt  ;^  unless,  of  course,  he  is  authorized  to  do 
so  by  a  resolution  passed  at  a  meeting  of  the  stockholders,  or  of  the  directors ; 
in  such  a  case  the  right  is  not  affected  by  the  appointment  of  a  receiver  in  a 
8tate  court***  When  this  act  of  bankruptcy  is  alleged,  the  question  of  in- 
•ohrency  is  immaterial."* 


m.    WHBN  AND  AGAINST  WHOM  PBTITION  MAT  B£  PILED. 

a.  Against  person  who  is  insolvent  and  has  committed  act  of  bankruptcy. — 

Subsection  6  of  this  section  authorizes  the  filing  of  a  petition  against  a 
person  who  is  insolven-t  and  who  has  committed  an  act  of  bankruptcy  within 
fonr  months  after  the  commission  of  such  act.  The  word  "  person  "  as  here 
ui^ed  includes  (a  corporation,*"  oflBcers,  partnerships,  and  women,^  but  does 
not  include  wage-earners  or  a  person  engaged  chiefly  in  farming  or  the  tillage 
of  tlie  soil.**    An  act  of  bankruptcy  may  be  committed  by  an  officer  or  agent 


546.  In  re  Hudson  River  Elec.  Power  Co. 
(D.  C,  N.  Y.),  83  Am.  B.  R.  191,  173  Fed. 

934. 

547.  In  re  Mutual  Mercantile  Agencj  (D. 
C.  N.  Y.),  6  Am.  B.  R.  607,  111  Fed.  152. 

848.  Conway  ▼.  German  (C.  C.  A.,  4tli 
CiT.),  21  Am.  B.  R.  577,  IM  Fed.  67,  hold- 
ing that  the  petition  must  allege  that  the 
admission  of  insolvency  and  expression  of 
wiHingnesB  was  in  writing. 

i49.  In  the  case  of  Brinkley  ▼.  Smith- 
wkk  (D.  C,  N.  0,  11  Am.  B.  R.  500,  126 
Fed.  686,  it  was  held  that  an  insolvent 
debtor's  willingness  to  be  adjudged  bank- 
nipt  on  the  ground  of  insolvency  may  be  in- 
feired  from  the  admission  of  insolvency  in 
kis  answer  to  an  involuntary  petition. 

ttO.  In  re  Kersten  (D.  C,  Wis.),  6  Am« 
B.  R.  516,  110  Fed.  029. 

Ml.  In  re  Burbank  Co.  (D.  0.,  N.  H.), 
21  Am.  B.  R.  838,  168  Fed.  719.  An  officer 
of  a  corporation  may  not  write  a  letter  in 


the  name  of  the  corporation  committing  it 
to  an  a^t  of  bankruptcy  unless  expressly 
authorized  so  to  do.  In  re  Southern  Steel 
Co.  (D.  a,  Ala.),  32  Am.  B.  R.  476,  169 
Fed.  702. 

251a.  In  re  McNally  Co.  (B.  C,  N.  Y.), 
39  Am.  B.  R.  773. 

852.  In  re  Duplex  Radiator  Co.  (D.  C, 
N.  Y.).  15  Am.  B.  R.  324,  142  Fed.  906. 

Insolvency  unnecessary. —  Where  the  act 
of  bankruptcy  charged  is  that  a  corporation 
has  admitted  in  writing  its  inability  to  pay 
its  debts  and  its  willingness  to  be  adjudged 
a  bankrupt  on  that  ground,  the  question  of 
actual  insolvency  is  immaterial.  In  re  Me« 
Nally  Go.  (D.  C,  N.  Y.),  39  Am.  B.  R.  77». 

863.  But  only  those  indicated  in  Bankr. 
Act,  §  4-b. 

854.  See  Bankr.  Act.  §  1   (19). 

866.  Bankr.  Act,  §  4-b.  For  persons  by 
whom  a  creditor's  petition  may  be  filed,  seo 
under  §   59. 
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of  a  corporation  or  by  a  member  of  a  partnership,  while  acting  in  behalf  of  the 
corporation  or  partnership  and  within  the  ecope  of  his  authority.***  If  the 
'aer.  complained  of  is  that  of  one  partner  acting  individually  the  partnership 
cannot  be  charged  with  the  effect  thereof.^^  "  Insolvent,"  means  what  it 
always  does  in  this  statute.  Here,  also,  it  means  something  more,  i.  e,,  insol- 
vency at  the  time  of  the  filing  of  the  petition,  an-d,  if  the  act  of  hankniptcy  is 
one  which  can  be  committed  only  by  an  insolvent,  at  the  time  of  the  com- 
mission of  such  act  In  mofit  cases,  insolvency  at  both  times  must,  therefore, 
be  distinctly  alleged.^^ 

b.  Time  within  which  petition  must  be  filed. — (1)  Withijst  foue  montjeis 
AiTEa  THE  COMMISSION.  OF  THE  ACT, —  The  petition  must  be  filed  within 
four  months  after  the  commission  of  the  act  of  bankruptcy.  In  making  the 
computation  the  day  of  filing  is  excluded  and  the  last  day  included.*^*  If  the 
last  day  is  a  Sunday  or  ta  *'  holiday,"  ^  the  time  doee  not  expire  until  the 
next  day  f^^  and  days  will  not  be  split  into  hours.'^"  The  meaning  of  "  within 
four  months,"  when  applied  to  transactions  other  than  acte  of  bankruptcy,  is 
further  considered  in  the  discussion  under  §§  60,  67  and  70. 

(2)  Necessity  for  record  or  possession  to  start  time  bunnino. — A 
fair  statement  of  its  moaning  is :  a  petition  cannot  be  filed  more  than  four 
months  after  the  recording  of  the  instrument  constituting  the  alleged  act  of 
bankruptcy  where  recording  is  required  or  permitted,  or,  where  iA>  is  not,  more 
than  the  same  statutory  period  after  the  beneficiary  takes  notorious,  exclusive, 
and  continuous  possession  of  the  property  transferred ;  provided  always  that 
prior  actual  notice  shall  set  the  time  running  in  either  case.^    The  last  four 


S66.  Richmond  Spike  &  Iron  Co.  v.  Allen 
(C.  C.  A.,  4th  Cir.),  17  Am.  B.  R.  583,  590, 
148  Fed.  657;  In  re  Perley.  &  Hays  (D.  C, 
Mo.),  15  Am.  B.  R.  54,  138  Fed.  927. 

M7.  Hartman  v.  Peters  (D.  C,  Pa.),  17 
Am.  B.  R.  61,  146  Fed.  S2;  In  re  Wing 
Yick  (D.  C,  Hawaii),  13  Am.  B.  R.  756; 
In  re  Schultz  (D.  C,  N.  Y.),  6  Am.  B.  R, 
91,  109  Fed.  264;  In  re  GUlette  (D.  C, 
N.  Y.),  6  Am.  B.  R  119,  104  Fed.  769; 
Davis  y.  Stevens  (D.  C,  S.  Dak.),  4  Am. 
B.  R.  763,  104  Fed.  235.  In  the  case  of 
In  re  Redmond,  Fed.  Gas.  11,632,  it  was 
held  that  a  conveyance  by  one  partner  of 
his  individual  property,  although  an  act  of 
bankruptcy  as  against  him,  will  not  sus- 
tain a  proceeding  in  bankruptcy  as  against 
the  firm,  even  though  such  conveyance  was 
made  with  intent  to  hinder,  delay  or  de- 
fraud firm  creditors,  or  with  a  view  of  giv- 
ing preference  to  a  firm  creditor. 

258.  Sre  under  §  1,  antCj  p.  8. 


250.  See  Bankr.  Act,  §  81,  p08i}  In  re 
Dupree,  97  Fed.  28;  Whitley  Grocery  Co. 
V.  Roach  (Sup.  Gt.,  Ga.),  8  Am.  B.  R.  505. 
115  Ga.  918,  and  foot-note;  In  re  Warner 
(D.  C,  Ct.),  16  Am.  B.  R.  519,  144  Fed. 
987. 

860.  Bankr.  Act,  §  1  (14). 

Ml.  Dutcher  v.  Wright,  94  U.  S.  ^33; 
In  re  Stevenson  (D.  C,  Del.),  2  Am.  B.  R. 
66,  94  Fed.  Ill;  In  re  Edelstein,  1  N.  B.  N. 
168;  Parmenter  Mfg.  Co.  v.  Stoever  (C.  C. 
A.,  5th  Cir.),  3  Am.  B.  R.  920,  97  Fed. 
330. 

862.  In  re  Tonawanda  St.  Planing  Mtlf 
Co.  (D.  C,  N.  Y.),  6  Am.  B.  R.  38;  Jonefl 
V.  Stevens  (Sup.  Ct.,  Me.),  5  Am.  B.  R.  571. 
48  Atl.  170;  In  re  Warner  (D.  C,  Ct.),  16 
Am.  B.  R.  519,  144  Fed.  987. 

863.  Little  v.  Holley  Brooks  Hardware 
Co.  (C.  C.  A.,  5th  Cir.),  13  Am.  B.  R.  422^ 
133  Fed.  874. 
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lines,  i.  e,,  after  the  word  "  required,"  of  the  subsection  do  not  recur  in  the 
like  sentence  added  to~  §  60-b  by  the  amendatory  act  of  1903  '^^  doubtless 
the  common  rule  as  to  actual  notice  should  be  read  into  it.  Their  purpose 
here  is  clear.  Further, they  seem  to  make  necessary  the  substitution  of  "  and  " 
for  ^' or"  in  the  phrase  "  notorious,  exclusive,  or  continuous,"^^  for,  if  with 
notice,  every  possession  must  be  "  notorious,"  and  if  that  alone,  and  not  also 
a  posseeeion  that  is  *^  exclusive  and  continuous,"  were  enough  to  start  the 
time  running,  the  clause  as  to  actual  notice  would  become  tautological. 

If  the  act  of  bankruptcy  consists  of  a  fraudulent  or  preferential  transfer, 
the  time  will  begin  to  rifn  ordinarily  from  the  day  when  the  "  beneficiary 
takes  notorious,  exclusive  or  continuous  possession  of  the  property,  unless  the 
petitioning  creditors  have  received  actual  notice  of  such  transfer  or  assign- 
ment." If  the  transfer  or  assignment  must  be  recorded  or  registered  to  be 
effectual  the  time  begins  to  run  from  the  day  of  the  recording  or  registering. 
This  is  the  evident  purpose  of  the  act  It  will  sometimes  be  difficult  to 
determine  what  constitutes  ^^  notorious,  exclusive  or  continuous  possession  '* 
of  the  property.  If  such  possession  pertains  to  intangible  forms  of  persona! 
property  it  mus»t  be  construed  to  mean  such  possession  as  the  property  is 
susceptible  of  and  such  as  is  usual  and  ordinary,  unaccompanied  by  acts  or 
conduct,  tending  to  conceal  its  ownership.^  Possession  is  not  required  in 
every  case  <to  be  actual ;  it  may  be  constructive,  as  where  goods  were  stored 
in  a  warehouse  or  were  in  the  custody  of  a  transportation  company,  in  which 
ca«es  the  delivery  of  a  warehouse  receipt  or  bill  of  lading  would  indicate 
the  change  in  the  possession  of  the  property.^^    Where  a  verbal  pledge,  fol- 


264.  For  reason  for  tho  amendment,  see 
Tn  re  Mersman  (D.  C,  N.  Y.),  7  Am.  B.  R. 
46.  and  S  60-b  as  amended  by  Act  of  1903. 

265.  For  the  meaning  of  "  notorious,  ex- 
j'luaive,  or  continuous  possession,"  see  Tn  re 
Woodward  (D.  C,  Tex.),  2  Am.  B.  R.  333. 
1>3  Fed.  260,  though  this  case  construes  §  3-b 
as  though  it  were  a  part  of  S  60-b  before 
the  amendments  of  1903.  See  also  In  re 
Mingo  Valley  Creamery  Assn.  ("D.  C,  Pa.), 
4  Am.  B.  R.  67,  100  Fed.  282. 

266.  In  re  Bogen  (D.  C,  Ohio),  13  Am. 
B.  R.  529,  134  Fed.  1019. 

267.  In  re  Bird  (D.  C,  Minn.),  24  Am. 
B.  R.  24,  180  Fed.  229,  in  which  case  it 
was  held  that  the  assignment  of  an  equity 
in  personal  property  which  had  been  pledged 

'  to  a  bank  to  secure  the  payment  of  a  debt, 
with  notice  to  the  bank,  operated  as  a 
">n9tnictive  delivery  and  possession  of  the 
property    pledged    within   the  meaning  of 


Change  in  possession. —  In  the  case  of 
Ozark  Cooperage  and  Lumber  Co.  (C.  C.  A., 
8th  Cir.),  24  Am.  B.  R.  835.  180  Fed.  105, 
it  appeared  that  a  written  contract  had 
been  made  between  the  bankrupt  and  a 
certain  lumber  company,  whereby  the  com- 
pany was  to  purchase  lumber  at  a  stipu- 
lated price,  which  was  to  be  sawed  and 
piled  at  the  mills  of  the  bankrupt  and  as 
so  piled  was  to  be  estimated  and  branded 
with  the  petitioner's  initials;  it  was  held 
that  such  acts  constituted  a  delivery  of  the 
possession  of  the  lumber.  The  court  said: 
"Some  kinds  of  personal  property  may  be 
readily  delivered  from  hand  to  hand,  and 
interested  persons  may  rightfully  expect 
that  method  to  be  observed.  In  other  cases 
the  character  of  the  property  and  the  cir- 
cumstances of  its  situation  preclude  such 
a  delivery;  and  other  indicin  or  a  change 
of  ownership,  such  as  signs,  brands  and 
marks,  are  generally  accepted  as  sufficient. 
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lowed  by  manual  delivery  of  the  property,  is  subsequently  confirmed  by  a 
written  instrument,  the  four  months'  period  begins  to  nm  from  the  date  of 
the  verbal  pledge,  and  if  the  property  was  transferred  more  than  four  monihs 
before  the  petition  was  filed,  such  pledge  does  not  constitute  an  act  of  bank- 
ruptcy.*"* Where. the  transaction  consists  of  deeds  of  real  property  whiek 
under  the  State  statute  are  either  required  or  permitted  to  be  recorded,  the 
date  of  the  transfer  as  an  act  of  bankruptcy  will  be  the  date  of  recording  the 
deeds.*^^  The  interpretation  placed  upon  the  language  of  §  60-a,  sbould 
also  be  applied  to  similar  language  used  in  §  3-b ;  so  that  if  the  recording  of 
a  deed  or  other  instrument  is  required  for  any  purpose  whatever,  it  must  be 
admitted  to  be  required  within  the  meaning  of  both  of  these  sections.*** 

The  second  sentence  of  this  subsection  relates  to  the  time  when  the  four 
months'  period  will  begin  io  run.  It  has  as  yet  had  comparatively  littte 
attention  from  the  courts.  The  manifest  purpose  of  the  subsection  is  to  pie- 
vent  the  escape  of  alleged  bankrupts  who  have  committed  or  concealed  aote 
of  bankruptcy  mOre  than  four  months  old.*^^ 

IV.  SOLVENCY  AS  A  DEFENSE. 

a.  When  inaolvency  need  not  be  shown. — As  has  already  been  indicated, 
if  a  debtor  makes  a  general  assignment  for  the  benefit  of  his  creditors,"* 
or  if  he  admits  in  writing  his  inability  to  pay  his  debts  and  his  willingness 


Each  case,  however,  as  it  arises,  should  be 
determined  by  its  own  peculiar  facts  and 
circumstanoes.  The  contract  here  contem- 
plated that  the  newly  made  lumber  should 
remain  for  a  time  at  the  mills,  stacked  in 
a  particular  way  for  curing  and  seasoning 
before  shipment.  That  was  perhaps  neces- 
sary, at  any  rate  it  was  entirely  proper 
and  it  cannot  be  said  that  while  so  situated 
it  was  not  lawfully  the  subject  of  barter 
and  sale." 

Constructive  knowledge  of  transfer. — ^Un- 
der section  3-b  of  the  bankruptcy  act,  pro- 
viflin^r  that  tlic  petitioning  creditor  in  in- 
voluntary proceedings  must  file  his  petition 
within  four  months  after  the  beneficiary 
takf?>  notoriou8,  exclusive,  or  continuous 
possession  of  the  property  transferred,  un- 
less he  has  received  actual  knowledge  of 
the  transfer  before  then,  where  the  requi- 
site notoriety  of  the  transferee's  possession 
18  shown,  in  order  to  sustain  an  involuntary 
proceeding,  it  must  appear  that  the  petition 
has  been  filed  within  four  months  of  such 
po^^session.  actual  knowledge  on  the  part  of 


the  petitioning  creditor  being  unnecessary. 
Jones  V.  Coates  (C.  C.  A.,  8th  Gir.),  28  Am. 
B.  K.  249. 

867a.  Jones  v.  Coates  (C.  C.  A.,  8th  Cir.), 
28  Am.  B.  R.  249. 

868.  Kagan  v.  Donovan  (D.  C,  Ohio),  26 
Am.  B.  K.  311,  holding  that  where  a  State 
statute  provides  that  deeds,  not  recorded, 
although  good  as  between  the  parties,  are 
void  as  to  bona  fide  purchasers  for  value 
without  knowledge,  the  recording  of  a  deed 
is  "  required  "  within  the  meaning  of  §  3-b. 

869.  In  re  Beckhous  (C.  C.  A.,  7th  C^r.), 
24  Am.  B.  R.  380,  177  Fed.  141;  Loeser  t. 
Bank  A  Trust  Co.  (C.  C.  A.,  6th  Gir.),  17 
Am.  B.  R.  628,  148  Fed.  975,  holding  that 
the  State  statute  which  requires  the  con- 
veyance or  transfer  to  be  recorded  in  order 
to  be  effectual  against  any  class  of  persons, 
is  a  law  by  which  recording  is  required, 
within  the  meaning  of  §  3-h. 

270.  Citizens'  Bank  v.  DePauw  Co.  (C.  G. 
A.,  7th  Cir.),  5  Am.  B.  R.  345,  105  Ted. 
926. 

871.  See  ante,  p.  90. 
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to  be  adjudged  a  bantrupt,^*  the  question  of  insolvency  is  immaiterial.  If 
the  act  of  bankruptcy  oansi&ts  in  a  transfer  with  intent  to  hinder,  delay  or 
defraud  creditors,  the  petitioner  need  not  prove  insolvency  of  the  debtx>r,"* 
but  the  debtor  himself  may  allege  his  solvency  as  a  defense.  We  have  already 
considered  the  neoefisity  of  proving  solvency  in  a  case  where  a  receiver  or 
trustee  has  been  appointed  to  take  charge  of  the  debtor's  proj;)orry.^*  Sub- 
eections  c  and  df  of  §  3  do  not  apply  to  thiis  act  of  bankruptcy.  The  harden 
of  proving  the  insolvency  of  the  debtor  would,  therefore,  seem  »to  remain 
where  it  usually  is,  upon  the  creditor  who  asserts  the  insolvency.  The  reason 
for  this  is,  perhaps,  because  the  existence  of  a  recedvership  usually  implies 
insolvency,  or  perhaps  beciaiMe  the  papers  on  which  it  is  granted  were  thought 
equivalent  of  the  books  and  examinaticMi  called  for  by  §  3-d.  lui  any  even*  to 
establish  this  act  of  bankruptcy  it  must  appear  that  the  receiver  or  trustee 
was  appointed  "  because  of  insolvency."  The  fact  of  insolvency  will  usually 
appear  from  the  record  of  the  proceedings  in  which  the  appointment  was 
made.  It  would  seem  necessary  for  petitioning  creditors  relying  on  this  act 
of  bankruptcy  to  allege  and  prove  insolvency,  both  at  the  &me  of  the  filing 
and  of  the  commission  of  the  act  relied  on."^  It  is  not  necessary  in  this 
place  to  discuss  generally  what  constitutes  insolvency.  We  have  already  con- 
sidered it  under  §  1  (15)  where  the  term  is  defined  and  we  wii^  hereafter 
consider  it  under  §  60  under  the  subject  of  "  preferences."  The  rules  re- 
lating to  the  proof  of  the  fact  of  insolvency  are  samilar  in  all  cases. 

b.  Solvency  and  the  first  act  of  bankruptcy. — It  is  conceivable  that  a  debtor 
may  have  been  insolvent  at  the  time  of  the  act  of  bankruptcy,  but  not  when 
the  petition  is  filed.  Insolvency,  other  than  as  evidence  of  intent,  being 
unimportant  where  the  act  of  bankruptcy  consists  of  hindering,  delaying,  or 
defrauding  creditors,  it  was  both  proper  and  scientific  to  insert  this  sub-  • 
section.'^'  It  seems,  therefore,  that,  where  this  act  of  bankruptcy  is  relied 
on,  it  is  not  necessary  that  the  petitioning  creditors  either  allege  or  prove 
insolvency  at  edther  period."^  Where  the  act  of  bankruptcy  conusists  of  a 
trancifer  with  intent  to  hinder,  delay  or  defraud  creditors  the  debtor  may 
allege  and  prove  that  he  wias  not  insolvent  at  the  time  of  filing  the  petition 
a^inst  him.  If  his  solvency  at  such  date  is  proved  by  the  alleged  bankrupt 
the  proceedings  are  to  be  dismissed.  Where  solvency  is  alleged  as  a  defense 
in  such  a  ease*  the  burden  of  proving  solvency  ds  on  the  alleged  bankrupt. 

878.  See  ante,  p.  105.  277.  In  re  West   (D.  C,  Va.),  1  Am.  B. 

873.  See  ante,  p.  83.  R.  261;   s.  c.  West  Co.  v.  Lea,  174  U.  S. 

874.  See  ante,  p.  103.  590,   3    Am.   B.   R.   463;    In   re    Steininger 

875.  Text  quoted  with  approval  in  In  re  (C.  C.  A.,  5th  Cir.),  6  Am.  B.  R.  68,  108 
Pickens  Mfg.  Co.  (D.  C,  Ga.),  20  Am.  B.  Fed.  591:  In  re  Pease  (D.  C,  Mich.),  IS 
K.  202,  204.  Am.   B.   R.   66.    129    Fed.    446. 

876.  In  re  Pease   (D.  C,  Micb.),  12  Am. 
B.  R.  «6.  139  Fed.  446. 
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On  th.0  other  hand,  it  is  clear  that  proof  of  solvency  of  the  debtor  at  the  time 
the  petition  is  filed  is  a  compleite  defense."*  If  ta  solvent  person  disposes 
of  any  of  his  property  with  the  intent  to  hinder,  delay  or  defraud  his  credit 
tors,  he  commits  an  act  of  bankruptcy;  and  it  within  the  ensuing  four  months 
he  becomes  insolvent,  a  petition  may  be  filed  against  him  and  he  may  be  ad- 
judicated a  bankrupt,  unless  it  appears  upon  proof  adduced  by  the  debtor  that 
he  was  solvent  at  the  time  the  petition  was  filed."*  Solvency  may  be  pleaded 
by  a  responding  creditor  as  well  as  by  the  alleged  ibanknipt.^  If  eolvency 
is  relied  on  by  a  creditor  who  opposes  the  bankruptcy  of  the  debtor,  the  bur- 
den is  upon  the  creditor.^^ 

0.  Solvency  and  the  aecbnd  and  third  aots  of  bankruptcy  .•--Section  3-d  has 
reference  to  the  second  and  third  acte  of  bankruptcy  only.  Both  of  theee 
acts  are  constructive  or  legal  fraud,  but  insolvency  is  an  easential  element 
and  must  be  proved  befoi-e  adjudication.  The  burden  of  proving  insolvency 
would,  therefore,  seem  to  be  upon  the  petitioning  creditors.^^  Inaolveney  in 
both  of  these  cases  must  be  shown  to  have  existed  when  the  acta  were  com- 
mitted; solvency  or  insolvency  at  the  time  of  the  filing  of  the  petition  can 
only  have .  a  reflex  importance,  if  any.®^     But  under  this,  subsection  the 


278.  Elliott  V.  Teoppner,  9  Am.  B.  R.  50, 
187  U.  S.  327. 

Solvency  when  the  petition  was  filed,  is 
importaDt  only  as  a  defense  to  an  act  of 
bankruptcy  under  clause  1  of  §  3 -a,  and 
the  burden  of  proving  this  is  on  the  al- 
leged bankrupt.  Acme'  Food  Co.  v.  Meier 
(C.  C.  A.,  6th  Cir.),  18  Am.  B.  R.  550,  153 
Fed.  74,  citing  West  Ck).  v.  Lea,  174  U.  S. 
590,  2  Am.  B.  R.  463. 

279.  Insolirency  after  transfer. —  In  the 
case  of  In  re  Larkin  (D.  C,  N.  Y.),  21  Am. 
B.  R.  711,  168  Fed.  100,  the  court  said: 
"  The  person  is  not  permitted  to  convey, 
transfer,  conceal  or  remove  any  part  of  his 
property,  with  intent  to  hinder,  delay  or 
defraud  his  creditors  and,  on  becoming  in- 
solvent within  four  months  thereafter,  es- 
cape the  bankruptcy  law  by  showing  that 
he  was  solvent  when  he  so  conveyed,  trans- 
ferred, concealed  or  removed  his  property." 
In  the  case  of  In  re  Hughes  (D.  C,  N.  Y.), 
25  Am.  B.  R.  556,  it  was  held  that  a  con- 


veyance made  with  intent  to  hinder  and 
delay  creditors,  although  no  fraudulent  in- 
tention was  shown  or  suspected,  was  prima 
facie  a  fraudulent  transfer  oonstituting  an 
act  of  bankruptcy,  under  the  first  clause  of 
the  section,  and  that  the  alleged  bankrupt 
must  submit  to  bankruptcy  in  the  absence 
of  proof  that  he  was  solvent  when  the  peti- 
tion was  fled. 

280.  In  re  West  (D.  C,  Va.),  1  Am.  B. 
R.  261. 

2S1.  In  re  West  (C.  C.  A.,  2d  Cir.),  5 
Am.  B.  R.  734,  108  Fed.  940. 

282.  Knittel  v.  McGowan  (D.  C,  Pa.),  14 
Am.  B.  R.  209.  134  Fed.  498;  revd.  on  other 
grounds  in  McGowan  v.  Knittel  (C.  C.  A., 
3d  Cir.),  15  Am.  B.  R.  1,  134  Fed.  498; 
Matter  of  Electron  Chemical  Co.  (D.  C,  N. 
Y.),  31  Am.  B.  R.  471.  As  to  uncorrobo- 
rated testimony  of  bankrupt  proving  inaol- 
vency,  see  Collett  v.  Bronx  National  Bank 
(D.  C,  N.  Y.),  29  Am.  B.  R.  454. 

283.  Acme  Food  Co.  v.  Meier   (C.  C.  A^ 
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aUeged  bankrupt  mus-t  appear,  with  his  books,  papers  and  accounts  and 
eubmit  to  an  examination  as  to  all  matters  tending  to  esbablish  solvency  or 
iiusolvency ;  if 'he  fails  so  to  do  the  burden  is  on  him.^  It  is  no  excuse  that 
a  debtor  engaged  in  business  kept  no  books,  or  that  he  has  lost  them ;  if  he 
does  not  keep  them  and  know  where  they  are,  the  burden  will  rest  on  him  to 
show  that  he  is  solvent.^  The  statute  does  not  require  that  the  failure  to 
produce  books  and  papers  be  wilful  or  contumacious,  in  order  to  throw  upon 
the  bankrupt  ithe  burden  of  proving  his  solvency ;  the  failure  to  produce,  and 
the  absence  of  a  satisfactory  explanation  is  sufficient.^  The  books,  papers, 
and  accounts  referred  to  are  those  material  in  determining  an  all^d  bank- 
rupt's financial  condition.*"     The  books  of  the  alleged  bankrupt  are  com- 


6th  Cir.),  18  Am.  B.  R.  550,  153  Fed.  74; 
In  re  Rome  Planing  Mills   (D.  C,  N.  Y.). 

3  Am.  B.  R.  123,  96  Fed.  812.  This  dis- 
tinction is  also  discussed  in  considering  the 
essential  elements  of  the  second  and  tbird 
acts  of  bankruptcy.    See  ante,  pp.  83,  85. 

In  the  case  of  Matter  of  McCartney  (D. 
C,  Pa.),  26  Am.  B.  R,  548,  the  evidence 
was  held  sufficient  to  sustain  a  finding  that 
the  alleged  bankrupt  was  insolvent  at  a 
time  when  be  permitted  bis  wife  and  an- 
other creditor  to  secure  judgments  against 
him  and  to  levy  upon  his  property. 

284.  See  In  re  Taylor  (C.  C.  A.,  7tb  dr.), 

4  Am.  B.  R.  515,  102  Fed.  728 ;  In  re  Cod- 
dlngton  (D.  C„  Pa.),  9  Am.  B.  R.  243, 
126  Fed.  891;  Bogen  &  Trummell  v.  Protter 
iC.  C.  A.,  6tb  Cir.),  12  Am.  B.  R.  288,  129 
Fed.  533;  Matter  of  Rosenblatt  (D.  C,  Pa.), 
16  Am.  B.  R.  306,  143  Fed.  663. 

Failure  to  produce  books  and  papers. — 
Where  the  alleged  bankrupt  fails  to  pro- 
duce certain  accounts  and  notes  material  on 
the  question  of  solvency,  and  stated  several 
times  during  the  trial  that  be  would  do  so, 
without  at  any  time  making  an  apparent 
effort  to  procure  them,  the  burden  of  prov- 
ing his  solvency  rests  upon  the  bankrupt. 
Cummins  Grocery  Co.  v.  Talley  (C.  C.  A., 
6th  Cir.),  26  Am.  B.  R.  484. 

285.  Bogen  Sl  Trummel  t.  Potter  (0.  0. 
A.,  6th  ar.),  12  Am.  B.  R.  1^88,  129  Fed. 
533. 


M6<  Baoks  required  in  busiiiess,  vxpyaA" 
tion. —  In  the  case  of  Bogen  &  Trummell 
V.  Protter  (C.  C.  A.,  6th  Cir.),  12  Am.  B. 
R  288,  129  Fed.  533,  it  was  held  that  un- 
der I  3-d,  a  merchant  is  required  to  pro- 
duce such  books,  invoices,  etc.,  as  should 
properly  be  kept  in  his  business  and  which 
are  necessary  to  show  the  amount  of  his 
assets  and  liabilities,  and  that  his  failure 
to  do  so,  without  satisfactory  explanation, 
casts  upon  him  the  burden  of  proving  his 
solvency.  In  the  case  of  Cummins  Grocery 
Co.  V.  Talley  (C.  C.  A.,  6th  Cir.),  26  Am: 
B.  R.  464,  the  court  said:  "The  evidence 
in  this  case  does  not  indicate  that  there 
was  any  intentional  refusal  on  the  part  of 
the  respondent  to  produce  the  papers  and 
accounts  relating  to  the  item  in  question, 
nor  that  his  failure  to  do  so  was  contuma- 
cious. But  the  statute  does  not  require  that 
failure  be  wilful  or  contumacious,  in  order 
to  throw  upon  the  bankrupt  the  burden, 
which  is  not  a  drastic  one,  of  proving  his 
solvency.  The  failure  to  make  such  produc« 
tion  must  be  satisfactorily  explained;  un- 
der the  facts  stated,  the  failure  was  not  sat- 
isfactorily explained,  and  it  follows  that 
the  burden  of  proof  of  solvency  was.  by  the 
statute,  thrown  upon  the  alleged  bankrupt." 
The  burden  is  not  shifted  to  the  petitioning 
creditors  merely  by  reason  of  the  fact  that 
the  books,  etc.,  are  in  the  possession  of 
the  marshal  under  an  order  to  seize  and 
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petent,  but  not  conclusive  evidence  on  the  question  of  insolvency.*'  Few 
cases  have  arisen  where  the  meaning  of  this  subsoetion  has  been  in  question."* 
In  sh'a<ly  failures,  it  results  in  the  alleged  bankrupt  being  silent  on  the 
question  of  insolvency,  thus  eliminajting  it  from  the  ca^e  at  the  outset.  When 
the  bankrupt  does  put  solvency  at  issue  and  app(nars  and  gives  testimony,  the 
burden  shifts  again  to  the  petitioning  creditors.^ 


2»0 


V.  -BOND  ON  TAKING  POSSESSION  OF  BANKRUPT'S  PROPERTY  BEFORE 

ADJUDICATION. 

a.  Beqnirment  as  to  bond. — Section  3-«  pequiree  a  petitioner  or  applicant 
to  give  bond  where  it  is  sought  to  take  charge  of  and  hold  propi^rty  of  the 
All(^ed  bankrupt  prior  to  the  adjudication  and  pending  a  heariug  on  the 
petition.  This  requirement  fits  into  remedies  either  granted  by  or  implied 
from  §  2.^^  It  differs  from  §  69->a,  in  that  there  the  'authonty  to  issue  the 
warrant  should  rest  upon  a  show«ing  of  neglect  by  the  bankrupt  of  his  prop- 
erty. Here,  this  subsection  has  to  do  only  with  the  bond  and  the  i-emedied 
thereunder,  and  limits  the  power  of  seizure  that  flows  from  §  2  (3)  and  (15  )y 
by  requiring  the  giving  by  the  petitioning  creditors  of  a  bond  against  the  pxs 
sible  dismissal  of  their  proceedings.^^  The  order  appointing  a  receiver  of 
the  alleged  bankrupt's  property  should  require  the  petitioners  to  give  the 
•bond  before  the  receiver  takes  possessiion.^*  Under  the  general  statutes,  a 
bond  by  a  single  surety  company  will  be  sufficient,^*  It  should  be  noted  also 
that,  unlike  §  69-a,  there  is  here  no  provision  for  releasing  property  seised^ 


hold.    In  re  Desha  &  WiUbong  (D.  C,  Ha- 
waii), 30  Am.  B.  R.  130. 

887.  Bogen  &  TrummeU  v.  Protter  (C.  C. 
A.,  6th  Cir.),  12  Am.  B.  R.  288,  129  Fed. 
553. 

888.  In  re  Docker-Foster  Co.  (D.  C,  Pa.), 
10  Am.  B.  R.  584,  123  Fed.  190. 

889.  The  foUowing  will  be  found  of  some 
value:  Lea  Bros.  v.  West  Co.  (D.  C,  Pa.), 
1  Am.  B.  R.  261,  91  Fed.  237;  s.  c.  on  ap- 
peal, supra;  Bray  v.  Cobb  (D.  C,  N.  C), 
1  Am.  B.  R.  153,  91  Fed.  102;  In  re  Rome 
Planing  MiUs  (B.  C,  N.  Y.),  8  Am.  B.  R. 
786,  99  Fed.  137. 

890.  Bogen  k  TrummeU  v.  Protter  (C.  C. 
A.,  3d  Cir.),  12  Am.  B.  It  288,  129  Fed. 
883;    McGowan   ▼.   Knittel    (C.   C.   A.,   3d 


Cir.),  15  Am.  B.  R.  1,  137  Fed.  1015,  revg. 
14  Am.  B.  R.  209,  137  Fed.  453. 

891.  See  Bankr.  Act,  §  2  (3),  and  2  (15), 
ante. 

898.  For  forms,  see  Forms  Nos.  8,  9  and 
10. 

893.  Matter  of  HafT  (C.  C.  A.,  2d  Cir.), 
13  Am.  B.  R.  354,  135  Fed.  742,  68  C.  a 
A.  340,  in  which  the  order  was  vacated  be- 
cause of  the  petitioner's  failure  to  give  the 
bond. 

.894.  See  discussion  under  Section  Fifty 
of  this  work,  poet.  As  to  sufficiency  of 
a  surety  company  bond  not  joined  in  by 
the  applicants,  see  discussion  of  Referee 
Hotchkiss  in  Matter  of  Sears  (D.  C,  N.  Y«), 
10  Am.  B.  R.  389,  117  Fed.  294. 
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on  the  filing  of  another  bond  by  the  alleged  bankrupt.  It  is  presumable,  how- 
ever, that  the  court.  un<ler  the  broad  powers  conferred  by  §  2  (15),  could 
withdraw  its  officer  on  receipt  of  a  satisifaotory  bond  or  cash  indemnity. 

b.  Remedies  under  bond ;  costs. — ^The  purpose  of  the  bond  is  to  indemnify 
the  alleged  bankrupt  against  '^  all  coeitSy  expenses,  and  damAgee  ooeaMoned 
by  such  seizure,  taking,  and  detantion."  The  eeotion  does  not  apply  to 
any  other  kind  of  a  bond,  so  tha.t  the  remedy  is  not  applicable  in  an  action 
upon  a  bond  given  to  restrain  an  execution  sale  of  the  bankrupt's  property.^ 
Oasts,  as  in  a  suit  in  equity,  are  also  authorized  in  all  involuntary  cases  by 
(ieneral  Order  XXXIV.  By  the  last  paragraph  of  the  subsection,  if  the 
petition  is  dismi?«sed  or  withdrawn,  the  respondent  must  be  ^^  allowed^* 
such  "^  costs."  By  the  last  sentence,  the  same  "  shall  be  fixed  and  allowed  by 
theoourt.^'  Sd;ripped  of  surplusage,  these  words  undoubtedly  mean  that  thiO 
courts  in  dismissing  or  on  the  withdrawal  of  the  petition,  may  tax  counsel 
fees,  costs,  expenses,  and  damages,  and  thus  liquidate  the  amount  of  the 
liability  of  the  obligore.*^  The  language  of  the  statute  creates  a  new  right 
which  is  not  dependent  upon  the  existence  of  either  malice  or  lack  of  probable 
cause  in  instituting  the  proceedings;  damages,  costs,  oounsel  fees  and  ex- 
penses, must  be  allowed  by  the  bankruptcy  court  alonje,  upon  the  dismiBsal  or 
withdrawal  of  the  petition.*"^    The  only  ooun«el  fees  «llowable  «we  those  for 

295.  In  re  Hines  (D,  C,  Or.),  16  Am.  B.      authorize   such  an  aUowance,     In  re  Wil- 
R.  538,  144  Fed.  147.  liams   (t).  C,  Ark.),  9  Am.  B.  R.  736,  120 

296.  In  re  Nixon   (D.  C,  Mont.),  6  Am.      Fed.  34. 

B.  R.  693,  110  Fed.  633;  Matter  of  Sears,  297.  Right  to  damages;  where  suit  to  be 

Humbert   &    Co.    (D.    C.  N.   Y.),    10   Am.  brought.— In  the  ease  of  Hill  Co.  v.  Con- 

*B.  R.  389,  128  Fed.  275;  In  re  R.  H.  Wii-  tractors'   Supply    k   Equipment   Co,    (App. 

liams  (D.  C,  Ark.),  9  Am.  B.  R.  736,  120  Ct.,  HI.),  24  Am.  B.  R.  84,  the  court  said: 

Fed.  34.  "A  new  right  is  created  by  section  3   (e). 

Counsel  fees. —  Special    counsel    fees    in-  Without   this   provision   no  damages  could 

rurred  because  of  the  seizure   may  be  al-  be   recovered   on   the   dismissal    of  the   pe- 

lowed.     In   re  Oliiglione    (D.  C,  N.  Y.).   1'  tition   unless  malice  and  lack  of   probable 

Am.  B.  R.   580,  93  Fed.  386;   In  re  Hines  cause  appeared.    The  statutory  right,  how- 

(T).  C  Or.).   16   Am.  B.  R.   538,   541.   144  over,  is  not  dependent  upon  the  existence 

Fed.  147.     If   there   has   been   no    seizure,  of  either  malice  or  lack  of  probable  cause. 

f'ounspl   fees   are   not   to  be   awarded,   and  But  the  statute  creating  the  right  also  pro- 

tW  fact  that  a  temporary  injunction  was  vides  a   specific  remedy;   indeed  it  creates 

irranted  restraining  certain  creditors  of  the  no  right  distinct  from  and  independent  of 

alleged  bankrupt  from  paying  over  money  the  remedy.    The  language  is  not  that  the 

to  him,  does  not  make  it  a  seizure  so  as  to  plaintiff  shall  be  entitled  to  damages  which 
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services  performed  in  proper  efforts  to  secure  the  discharge  of  the  property 
from  the  writ  of  seizure.^  Only  the  costs,  expenses  and  damages  resulting 
from  the  seizure  and  detention  of  the  alleged  bankrupt's  property,  may  be 
taxed. ^^  And  the  costs  should  only  be  allowed  againdt  the  person  upon  whose 
application  the  property  was  seized  and  deibained.^*  There  is  no  liability 
except  for  the  usual  costs,  unless  it  appears  that  the  petitioners  acted  without 
probable  cause  and  maliciously.**  And  if  it  appears  that  the  estate  suffered 
no  loss  by  the  seizure,  but,  on  the  contrary,  resulted  in  actual  gain,  none  of 
the  costs  and  expenses  incident  to  the  receivership  should  be  charged  against 
the  applicant.^*  Where  judgment  is  awarded  against  the  petitioning  credi- 
tors and  their  bondsmen  for  counsel  fees,  costs,  disbursements  and  expenses 
incurred  in  the  proceeding  a  petition  for  a  claim  for  damages  under  §  69-a 
for  a  wrongful  seizure  of  the  alleged  bankrupt's  property,  will  not  be  sus- 
tained.^* The  only  liability  upon  a  boud  given  under  this  subsection  is  to 
those  who  were  respondents  when  the  bond  was  given ;  if  a  subsequent  re- 
spondent wishes!  protection  he  must  move  for  a  new  bond."*     The  alleged 


may  be  aUowed  by  the  court,  but  tn^t  he 
shall  be  allowed  his  damages  and  that  these 
shall  be  fixed  and  allowed  by  the  eourc. 
This  clearly  does  not  mean  by  any  court, 
but  by  the  bankruptcy  court.  In  other 
words,  the  new  right  is  not  to  sue  for  dam- 
ages, but  to  have  damages  allowed  in  the 
bankruptcy  proceedings  by  the  bankruptcy 
court." 

29S.  In  re  Smith  (D.  C,  Ga.),  8  Am.  B. 
R.  55,  113  Fed.  993. 

299.  Allowances  for  seizure. —  In  the  case 
of  In  re  Smith  (D.  C,  Okl.),  16  Am.  B.  R. 
478,  146  Fed.  923,  it  was  held  that  the 
alleged  bankrupt,  on  a  dismissal  of  the 
petition,  cannot  be  allowed  for  (1)  counsel 
fees  for  services  rendered  in  opposing  the 
petition  and  securing  its  dismissal,  (2)  loss 
of  credit  claimed  to  have  been  occasioned 
by  the  seizure  of  bis  goods  and  closing  up 
his  business,  where  by  his  conduct  before 
the  proceedings  in  bankruptcy,  he  had  de- 


stroyed and  materially  impaired  his  credit, 
(3)  the  costs  and  expenses  allowed  to  the 
receiver  in  bankruptcy  for  care  and  sale  of 
the  goods  taken  under  the  order  of  seizure, 
but  therefrom  should  be  deducted  taxes  as- 
sessed against  the  bankrupt,  but  paid  by 
the  receiver.  Selkregg  v.  Hamilton  (D.  C, 
Pa.),  16  Am.  B.  R.  474,  144  Fed.  557, 
awarding  damages  caused  by  the  freezing 
and  bursting  of  pipes  in  the  factory  while 
the  marshal  was  in  possession. 

299a.  In  re  Ward  (D.  C,  N.  J.),  29  Am. 
B.  R.  647. 

800.  Matter  of  Moehs  (D.  C,  N.  Y.),  22 
Am.  B.  R.  286,  174  Fed.  165. 

300a.  In  re  Ward  (D.  C,  N.  J.),  29  Am. 

B.  R.  647. 

301.  Nixon  v.  Fidelity  &  Deposit  Co.   fC. 

C.  A.,  9th  Cir.),  18  Am.  B.  R.  174,  150 
Fed.  574. 

302.  In  re  Spalding  (C.  G.  A.,  2d  Cir,), 
17  Am.  B.  R.  667,  150  Fed.  120. 
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bankrupt  should  file  his  bill  of  costs  with  the  clerk,  and  give  notice  to  the 
creditors.**  It  has  been  thought  that  the  court  nmy  also  enter  judgment  on 
the  bond.    This  is  doubtful.    The  obligors  are  not  parties  to  the  proceeding. 

m 

Besides,  a  comparison  of  this  paragraph  with  that  of  the  Henderson  bill  ^^ 
f*hows  that  «  specific  grant  of  power  to  that  end  was  dropped  out  before  the 
bill  was  passed.** 

30S.  In  re  Haeseler-Kohlhoff  Carbon  Go.         S04.  Cong.   Hoc.,   55th   Cong.,    2d    Sesi., 
(D.  C,  Pa.),  14  Am.  B.  R.  381,  135  Fed.      Vol.  31,  p.  2039,  S  2. 
M7.  809.  Id. 
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WHO  MAY  BECOME  BANKRUPTS. 

§  4.  Who  may  become  bankrupts. — a  Any  person,  except  a 
municipal,  railroad,  insurance  or  banking*  corporation,  shall  be 
entitled  to  the  benefits  of  this  act  as  a  voluntary  bankrupt. 

b  Any  natural  person,  except  a  wage-earner  or  a  person  engaged 
chiefly  in  farming  or  the  tillage  of  the  soil,  any  unincorporated 
company,  and  any  moneyed,  business,  or  commercial  corporation, 
except  a  municipal,  railroad,  insurance  or  banking  corporation* 
owing  debts  to  the  amount  of  one  thousand  dollars  or  over,  may  be 
adjudged  an  involuntary  bankrupt  upon  default  or  an  impartial  trial, 
and  shall  be  subject  to  the  provisions  and  entitled  to  the  benefits  of 
this  Act. 

The  bankruptcy  of  a  corporation  shall  not  release  its  officers, 
directors,  or  stockholders,  as  such,  from  any  liability  under  the  laws 
of  a  State  or  Territory  or  of  the  United  States. 


Analogous  provisions:    In  U.  S.:    As  to  voluntary  bankruptcy,  Act  of  1867,  $§  11,  36,  37; 
R.  S„  §§  5014,  5121,  5122;  Act  of  1841,  '§§  1,  14.     As  to  involuntary  bankruptcy. 
Act  of  1867,  §39  (as  amended  by  Act  of  July  27,  1868)  ;  R.  S.,  §  5021  (as  amended 
by  Acts  of  June  22,  1874,  and  July  26,  1876),  §  5122;   Act  of  1841,  §§  1,  14;   Act 
oif  1800,  §§  1,  2. 
In  £ng.:     Act  of  1883,  §§  4(1),  115. 
Cross-references:  To  the  law: Generally  to  §§  1  (6)    (19),  2  (1),  3,  5,  6,  7,  18,  19  and  59. 
To  the  General  Orders:    Generally  to,  V,  VI,  V'll.  VIII  and  IX. 
To  the  Forms:    Nos.  1,  2,  3,  11,  12. 


S^'NOPSIS  OF  SECTION. 

'WHO    MAY    BBCOIHK    BABTKRUPTS. 


I.  Who  May  Become  Bankrupts,  119. 

a.  History  and  comparative  legislation,  119. 
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I.  WHO  HAY  BECOME  BANKRUPTS 

a.  History  and  oomparative  legislation. —  Originally,  bankruptcy  was  avail- 
able to  traders  onlv.  In  most  of  the  Latin  countries,  it  is  still  limited  to 
those  who  are  "  habitually  occupied  in  commercial  transactions."  ^  This 
contimied  to  be  the  law  of  England  until  the  act  of  1801,  though  prior  to 

1.  See    Dunscomb    on    "Bankruptcy;     a  Study,  in  Comparative  Legislation." 
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that  time  a  remedy  somewhat  equivalent  was  granted  to  non-traders  through 
numerous  insolvent  debtor  acts.  To-day,  any  English  "  debtor "  may  Ix* 
adjudged  a  bankrupt.^  Our  first  law,  being  purely  involuntary,  applied  only 
to  "  merchants  .  .  .  actually  using  the  trade  of  merchandise,  ,  .  .  or 
as  a  banker,  broker,  factor,  underwriter,  or  marine  insurer  "  *  —  the  latter 
clause  a  somewhat  unscientific  extension  of  the  meaning  of  "  trader."  Th*- 
voluntary  features  of  the  law  of  1841  were  available  to  "  all  persons  owin|< 
debts,"  *  and  in  this  it  was  the  exact  equivalent  of  the  present  law;  whil<* 
the  involuntary  features  were  confined  to  the  same  persons  as  the  previous 
statute.  Under  the  act  of  1867,  any  person  "  owing  debts  provable  in  bank- 
ruptcy exceeding  $300  "  ^  might  file  a  voluntary  petition  or  be  thrown  into 
involuntary  bankruptcy,  the  distinction  as  to  traders  having,  as  in  England, 
by  this  time  entirely  vanished*  Partnerships  are,  in  England,  amenable  to 
bankruptcy,®  but  corporations  are  not.  Our  first  bankruptcy  law  seems  to 
have  been  silent  as  to  both  commercial  entities.  The  law  of  1841  provided 
for  partnership  bankruptcies,  but  not  for  those  of  corporations.  Our  statute 
of  1867  put  partnerships  on  the  same  footing  as  individuals;  and  as  to 
corporations  was  much  broader  than  the  present  law,  as  it  existed  prior  to 
the  amendments  of  1910.^ 

b.  Amendatory  act  of  1908. —  The  change  as  to  the  bankruptcy  of  corpora- 
tions is  discussed  later  in  this  section.®  The  Ray  amendatory  bill  addeci 
mining  corporations  to  those  liable  to  involuntary  bankruptcy,  and  permitted 
those  classes  of  corporations  which  might  be  petitioned  against,  to  ask  for 
voluntary  bankruptcy,  provided  their  stockholders  took  certain  preliminary 
steps.  It  is  to  be  regretted  that  the  bill  did  not  go  even  further.  Corpora- 
tions are  now  more  .general  than  partnerships,  and,  even  in  the  smaller 
communities,  are  increasing  in  number  and  importance ;  many  of  them,  not 
being  strictly  either  "  trading  "  or  "  mercantile  ''  associations,  were,  without 
apparent  reason,  exempted  from  the  operation  of  this  uniform  national 
law.  But  the  Senate  amendments  struck  out  even  the  provisions  of  the 
House  bill  making  the  voluntary  bankruptcy  of  purely  business  corporations 
possible.  Thus  the  only  substantial  change  was  the  insertion  of  the  word 
"  mining,"  considered  later. 

0.  Amendatory  act  of  1910. —  The  amendatory  act  of  1910  carried  into  the 
bankruptcy  law,  provisions  which  were  sought  to  be  incorporated  by  the 
Ray  amendatory  bill,  introduced  in  the  House  in  1903,  permitting  the 
voluntary  bankruptcy  of  purely  business  corporations.  The  amendment  of 
1910  has  gone  farther  than  this,  by  making  the  bankruptcy  act  applicable 

2.  English     Bankruptcy     Act     of     1883,  6.  English  Bankruptcy  Act  of  1883,  §  115. 
§4(1).  7.  See  further  under  heading  *'  Involun- 

3.  Act  of  1800,  §  1.  tary  Bankruptcy." 

4.  Act  of  1841,  §  1.  8.  See  also  under  fi  3. 
6.  Act  of  1867,  §  11 ;  R.  S.,  i  5014,  post. 


§*.] 


VOLUNTABT  BaNKHUPTCT. 


121 


in  afl  respects,  as  regards  both  involuntary  and  voluntary  bankruptcies,  to 
all  business  or  commercial  corporations  except  **  municipal,  railroad,  insur- 
ance or  banking  corporations."  The  amendment  omitted  from  clause  b, 
the  words  ^^corporations  engaged  principally  in  manufacturing,  trading, 
printing,  publishing,  mining  or  mercantile  pursuits,"  and  inserted  in  place 
thereof  the  provision  authorizing  the  involuntary  bankruptcy  of  any 
"moneyed,  business  or  commercial  corporation,  except  a  municipal,  rail- 
road, insurance  or  banking  corporation/'  Except  as  to  the  corporations 
specified,  any  corporation  may  become  a  voluntary  bankrupt,  or  may  be 
adjudged  an  involuntary  bankrupt.  In  the  law  as  amended  the  character 
of  the  corporation  is  not  material  in  determining  whether  su<^  corporation  is 
subject  to  bankruptcy.  If  the  corporation  does  not  fall  within  the  exception^ 
it  may  become  or  be  adjudged  a  bankrupt.  The  great  number  of  cases 
which  have  been  decided,  involving  the  question  as  to  the  application  of  the 
act  to  certain  corporations,  are  no  longer  in  point.  These  cases  are  not 
germane  to  the  subject  except  to  show  the  development  of  the  bankruptcy 
law,  or  except  as  to  a  proceeding  now  pending  whidi  was  instituted  prior  to 
June  25,  1910,  the  date  of  the  taking  effect  of  the  amendatory  act.  This 
amendment  may  not  be  given  a  retroactive  effect^ 


n.   VOLUNTAST  BAimUPTCT. 

a.  Persons  who  may  file  petition:  debts. —  (1)  In  obkxbak — 'Any  peiBon 
who  owes  debts  in  any  amount,  no  matter  how  small,  may  file  a  voluntary 
petition.  Such  filing  is  not  an  act  of  bankruptcy,  as  imder  the  law  of  186  T 
and  the  present  English  law,  but  is  an  ex  parte  application  that  gives  juris- 
diction to  the  court  to  decree  it.  A  voluntary  petitioner  may  even  be  solvent.** 
There  is  nothing  in  the  act  which  requires  the  person  to  be  insolvent,  and  there 
seems  to  be  no  reason  why,  if  a  solvent  person  cares  to  have  his  property  dis- 
tributed among  his  creditors  in  bankruptcy,  he  should  not  be  allowed  to  do  so. 
It  will  not  be  neceesairy  to  allege  insolvency  in  the  petition,  nor  prove  it,  to 
procure  an  adjudication.^^  A  creditor  may  not  intervene  to  oppose  the  peti- 
tion," 


9.  Matter  of  U.  S.  Restaurant  k  Realty 
Co.  (C.  C.  A.,  2d  Cir.),  25  Am.  B.  R.  916; 
Matter  of  New  Amsterdam  Motor  Co.  (D. 
C,  N.  Y.),  24  Am.  B.  R.  757,  180  Fed. 
943;  in  this  case  the  court  calls  attention 
to  §  72  of  the  original  act,  which  expressly 
provided  against  the  retroactive  effect  of 
the  act  generally,  and  that  it  might  be 
argued  that  the  subsequent  amendments, 
which  had  no  such  clause,  were  on  that 
account  intended  to  be  retroactive.  The 
court  concludes,  however,  that  such  section 
should  be  construed  as  a  limited  retroactive 
clause,  and  that  the  omission  of  a  similar 
provision  in  an  amendment  of  the  act,  is  no 
ground  for  the  inference  that  such  amend- 
ment was  meant  to  have  a  retroactive  ef- 
fect. 

10.  Compare  In  re  Fowler,  Fed.  Cas.  4.9ft8. 

The  purpose  of  a  voluntary  proceeding  in 
bankruptcy    is    in    consideration    that    the 


bankrupt  promptly  surrender  all  of  his  non- 
exempt  property  to  tiie  bankruptcy  court, 
to  the  end  that  all  of  his  creditors,  without 
preference  or  pr.'jrity,  may  take  share  and 
share  alike  in  percentage  of  the  property 
thus  surrendered;  then  the  bankrupt  is 
given  an  acquittance  of  such  percentages  of 
his  debts  not  thus  paid,  and  may  commence 
his  business  life  anew.  Baylor  v.  Raw  lings 
(C.  C.  A.,  8th  Cir.).  28  Am.  B.  R.  773. 

11.  Text  cited  in  In  re  Chappell  (D.  C, 
Va.),  7  Am.  B.  R.  608,  612,  113  Fed.  545. 
The  act  does  not  make  it  obligatory  or 
an  insolvent  debto*-  to  take  the  benefit  of 
the  act.  Summers  v.  Abbott  (C.  C.  A.,  Sth 
Cir.),   10   Am.  B.   R.   254,   122   Fed.   36.   58 

\jm       \y.       A,        Od«. 

18.  In  re  Carleton  (D.  C  Mass.).  8  Am. 
B.  R,  270.  115  Fed.  246;  Hanover  Nat*l 
Bank  v.  Moyses,  8  Am.  B.   R.   1,   10,   186 
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(2)  Jurisdictional  facts. —  The  court  is  bound  to  ascertaiii  whether 
the  requii*ed  jurisdictional  facts  exist;  it  must  be  alleged  in  the  petition, 
that  the  debtor  is  within  the  jurisdiction  of  the  court,  that  he  owes  debts  and 
that  other  essential  requirements  have  been  complied  with.^  Onlv  on  these 
grounds  can  a  creditor  vacate  the  adjudication.^^  '^  Debts  "  means  debts, 
demands,  or  claims  provable  in  bankruptcy.^  Debts  not  discharged,  unless 
provable,  are  thus  not  debts  for  the  purpose  here  discussed.  A  debtor  owing 
but  one  provable  debt  may  be  adjudged  a  voluntary  bankrupt.^®  It  will  be 
noticed  that  the  amendment  of  1^10  has  omitted  the  words,  "  owing  debts." 
There  seems  no  good  reason  for  eliminating  these  words.  It  is  probable 
that  the  change  was  inadvertent  and  should  be  considered  as  an  error.  It 
will  not  materially  affect  the  operation  of  the  act,  for  it  is  obvious  that  there 
can  be  no  bankruptcy  without  the  existence  of  debts.  It  must  still  be  held 
that  a  person  must  owe  a  debt  or  debts  in  order  to  be  qualified  to  become 
an  voluntary  bankrupt.  A  farmer  or  wage-earner  may  be  adjudged  a 
voluntary  bankrupt,  although  he  is  exempt  from  involuntary  bankruptcy. ^^ 

(3)     COBPORATIONS    MAY    BECOME    VOLUNTABY    BANKBUPT8. It    WaS    the 

intent  of  the  amendment  of  1910^  to  permit  voluntary  bankruptcy  by  all 
corporations  except  those  specified.  Under  the  law  prior  to  the  amendment  a 
corporation  was  not  entitled  to  the  benefits  of  the  act  as  a  voluntary 
bankrupt.  It  could  only  by  indirection  be  thrown  into  bankruptcy  by  its 
own  act,  by  admitting  in  writing  its  inability  to  pay  its  debts  and   its 


U.  S.  181;  In  re  Ivea  (C.  C.  A.,  6th  Cir.), 
7  Am.  B.  R.  693,  113  Fed.  911;  In  re  Jehu 
(D.  C„  la.),  2  Am.  B.  R.  498,  94  Fed.  638, 
in  which  the  court  said:  "I  know  of  no 
provision  of  the  bankruptcy  act  which 
authorizes  creditors  to  fire  answers  to  ;i 
voluntary  petition  in  bankruptcy,  such  as 
were  tiled  in  this  case.'' 

13.  In  re  Carbone  (Ref.,  Wash.),  13  Am. 
B  R.  55.  See  also  discussion  under  Sec- 
tion Fifty  of  this  work. 

14.  In  re  Gromme,  1  Fed.  464;  In  re 
Goodfellow,  Fed.  Cas.  5,536:  In  re  Atlantic 
Mut.  Life  Ins.  Co.,  Fed.  Cas.  628;  In  re 
Carbone   (Ref.,  Wash.),  13  Am.  B.  R.  55. 

15.  In  re  Yates  (D.  C,  Cal.),  8  Am. 
B.  R.  69,  114  Fed.  365.  Compare  §§  1(11), 
63-a. 

16.  Single  provable  debt.-- In  the  case 
of  In  re  Schwaninger  (D.  C,  Wis.),  16  Am. 
B.  R.  427,  144  Fed.  355,  it  appeared  from 
the  schedules  of  the  bankrupt  that  he  had 
but  one  debt,  which  was  in  the  form  of  a 
judgment.  The  creditor  raised  the  point 
that  §  4  requires  that  a  person  must 
have  "  debts,"  clearly  in<iicating  that  it  was 
the  purpose  of  the  act  to  apply  only  to  such 
debtors  as  have  a  plurality  of  debts.  The 
eourt     applied     subdivision     29     of     {     1, 


which  provides  that  **  words  importing  the 
plural  number  may  be  applied  to  and  mean 
only  a  single  person  or  thing/'  and  it  was 
held  tliat  this  provision  made  i  4  applicable 
to  a  debtor  who  owed  a  single  debt.  The 
court  said:  "It  is  difficult  to  understand 
why  a  debtor  owing  a  single  obligation 
should  not  fall  within  the  merciful  policy  of 
the  act.  It  is  an  accidental  circumstance 
that  the  indebtedness  was  not  distributed 
among  two  or  more  creditors.  His  case  is 
clearly  within  the  spirit  of  the  act,  and  no 
good  reason  has  been  suggested  why  he 
should  not  be  wnthin  its  scope  and  opera- 
tion. It  is  my  belief  that  Conjrress  had  not 
in  mind  any  purpose  to  discriminate  against 
ail  unfortunate  debtor  who  is  oppressed  by 
a  single  obligation,  and  that  tlie  will  of 
Congress  will  be  eflfectuated  by  making  the 
definition  above  recited,  applicable  to  sec- 
tion 4,  and  treating  the  term  'debt'  when* 
it  occurs  in  such  section  as  equivalent  to 
*  debts.'"  See  In  re  Yates  (D.  C.  Cal.),  s 
Am.  B.  R.  69,  114  Fed.  365;  In  re  Maples 
(1).  C,  :Mont.).  5  Am.  B.  R.  420.  105  Fed. 
922. 

17.  Olive  V.  Armour  &  Co.   (C.  C.  A.,  5th 
Cir.),  21  Am.  B.  R.  901,  1C7  Fed.  517. 
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^illingneee  to  ibe  adjudged  a  bankrapt  on  that  ground.^  The  am^ndmeiit 
does  not  specify  the  actiojL  to  be  taken  by  a  corporation  to  obtain  voluntary 
bankruptcy.  In  this  respect  it  differs  from  the  aot  of  1867.  This  act  per- 
mitted voluntary  bankruptcy  by  a  corporaition  and  pD©soribed  conditions  un- 
der which  it  might  be  obtained.**  In  the  'absence  of  special  provisioiLS  i^n  the 
Bankruptcy  Act,  reference  muet  be  made  to  the  State  statutes,  controlling  the 
*  authority  of  oflBicers  «md  diieetois  of  corporafcionA  to  dispose  of  the  property 
of  the  corpoTOition  for  the  benefit  of  its  ciedifcore,"*  For  instance  un-der  the 
Niew  York  statute  <a  board  of  direotors  uloine  ihas  power  to  determine  whether 
a  general  afisignment  for  the  benefit  of  creditors  i^all  be  miade.^  Under  such 
a  statute  the  president  of  a  corporation  has  no  power  unless  authority  is  con- 
ferred upon  him  by  the  board  of  directors.*^  Wlijerre  a  petition  of  a  corporation  ' 
to  be  adjudged  a  voluntary  bankrupt  does  not  ehow  that  corporate  aietion  had 
been  taken,  anthorizing  the  preisident  of  the  corporation  to  execute  and  file  the 
petition,  the  court  has  no  jurisdiction  to  adjudge  the  corporation  a  voluntary 
bajokrupt^  It  seems  to  have  been  recognized  under  the  original  act  that  a 
board  of  directors  of  a  corporation,  who  acne  charged  with  the  conduct  of  its 
business,  may  declare  the  inability  of  the  corporation  to  pay  its  debts  and 
its  willingness  to  be  adjudged  a  bankrupt  in  accordance  with  clause  5  of 
§  3-a."  In  analogy  to  this  principle  a  board  of  directors  of  a  corporation,  hav- 
ing general  ecmtrol  of  the  affairs  oi  the  corpooraition,  fibould  be  aw&orized  to 
file  a  petition  for  the  voluntary  bankruptcy  of  the  corporation,  in  the  absence 
of  some  statutory  provision  limiting  the  powacB  of  the  board  in  thie  respeot.^^ . 


18.  See  Bankruptcy  Act,  8  3-a  (5)  and 
discussion  under  "  Fifth  act  of  bankruptcy; 
ConfeaHon  of  Bankruptojf"    Ante,  p.  106. 

In  the  ease  of  Matter  of  New  Amsterdam 
Motor  Co.  (D.  C  N.  Y.),  24  Am.  B.  R.  767, 
180  Fed.  943,  it  was  held  that  where  a  oor*» 
poration  is  within  the  classes  which  may 
he  adjudicated  a  bankrupt  and  passes  a  reso- 
lution consentii^  to  be  adjudicated  in  in* 
Tohintary  proceedings,  such  proceedings, 
though  in  form  involuntary,  become  volvn*' 
tary. 

19.  The  Bankruptcy  Act  of  1867,  §  87, 

provides  that  ''The  provisions  of  this  act 
shaU  apply  to  all  moneyed,  business  or 
oommercjal  corporations  and  joint  stock 
companies,  and  that  upon  the  petition  of 
any  officer  of  any  such  corporation  or  com- 
pany, duly  authorized  by  a  vote  of  a  ma- 
jority of  the  corporators  present,  at  any 
legal  meeting  called  for  the  piirpose,  or 
upon  the  petition  of  any  creditor  or  cred- 
itors of  such  corporation  or  company,  made 
and  presented  in  the  manner  hereinafter 
provided  in  respect  to  debtors,  the  like  pro- 
eeedings  shall  be  had  and  taken  as  are 
hereinafter  provided  in  the  case  of  debtors." 

19a.  Under  tho  law  of  Minnesota,  the 
board  of  directors  of  a  corporation  have 
power,  without  the  sanction  of  the*  stock- 
holders, to  authorize  the  filing  of  a  volun- 


tary petition  in  bankruptcy.  Dodge  v.  Ken- 
wood Ice  Co.  (C.  C.  A.,  8th  Oir.),  29  Am. 
B.  K.  586,  affg.  26  Am.  B.  R.  499;  Matter 
of  Foster  Paint  and  Varnish  Co.  (D.  C, 
Pa.},  31  Am.  B.  R.  548,  quoting  text. 

90.  N.  Y.  General  Corp.  Law,  j  34. 

91.  Schaefer  v.  Scott,  40  N.  Y.  App.  Dir. 
438,  67  N.  Y.  Supp.  1035. 

99.  In  re  Jefferson  Caaket.Co.  (D.  C,  K 
Y.)>  182  Fed.  689,  in  which  case  it  was 
held  that  the  president  of  a  Xew  York 
corporation,  who  has  not  been  designated 
by  the  board  of  directors  to  perform  tht 
duty,  has  no  power  to  sign  and  ferify  a 
petition  of  the  corporation  to  be  adjudged 
a  voluntary  bankrupt. 

23.  See  cases  cited  under  §  3-a  (5),  sub- 
title "Fifth  act  of  bankruptcy;  Oonfe99i<m 
of  bankruptcy,"  p.  106. 

94.  Power  jof  board  of  directors  to  peti- 
tion.—  In  re  Jefferson  Casket  Co.  (D.  C„ 
N.  Y.),  25  Am.  B.  R.  663^  182  Fed.  .089; 
In  re  Guanaeevi  Tunnel  Co.  (C.  C.  A.,  2nd 
Cir.),  29  Am.  B.  R.  230.  Matter  of  Ken^ 
wood  Ice  Co.  (D.  C,  Minn.),  26  Am.  B.  R. 
499,  in  which  case  the  court  had  under  con- 
sideration the  powers  of  a  board  of  directors 
of  a  Minnesota  corporation  to  petition  for 
the  voluntary  bankruptcy  of  the  corpora- 
tion.    The   court   said:      "A  board  of   di- 
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(4)  Infants. —  Infants,  being  persons,  it  was  held  under  the  law  of 
1841  that  they  were  entitled  to  the  benefits  of  the  act.^^  On  the  other  hand, 
under  the  next  law,  it  appears  that  they  were  not.*®  This  seems  to  be  the 
rule  under  the  present  act.^  It  also  seems  to  be  the  law  in  England.^'  An 
infant,  either  petitioning  or  petitioned  against,  must  appear  to  have  capacity 
to  owe.  It  is  yet  a  mooted  question,  however,  whether  an  infant  who  has 
either  held  himself  out  and  traded  aa  an  adult,  or  who  alleges  only  debts 
for  necessaries,  cannot  be  adjudged  bankrupt  on  his  own  petition.  The 
better  opinion  seems  to  be  that  he  can.^  Since  general  contracts  of  an 
infant  have  no  force  or  validity  if  disaffirmed  by  the  infant  on  coming  of 
age,  it  would  be  a  frivolous  act  for  courts  to  permit  the  institution  and 
prosecution  of  proceedings  which  might  afterward  be  practically  annulled 
by  such  disaffirmance.*^  If  an  infant  is  liable  for  the  debts  which  he 
contracts  under  the  common  law,  as  for  neces»aries,  or  imder  a  State 
statute,  as  for  contracts  made  by  him  while  engaged  in  business  as  an 
adult,  there  seems  no  good  reason  to  hold  that  he  is  not  entitled  to  the 
privileges  of  the  act,  and  that  he  may  not  become  a  voluntary  bankrupt.^^ 
Infants  with  no  liabilities,   except  such   as  require   their  ratification   on 


rectors  ought  to  have  power  to  put  th« 
company  into  bankruptcy.  They  have  care 
of  the  general  bueiness  of  the  corporation. 
They  are  the  persons  who  know  whether 
the  corporation  is  able  to  go  on  or  not.  It 
might  very  well  happen,  that  under  the 
articles  and  by-laws  of  the  corporation,  it 
would  be  impossible  to  hold  a  meeting  of 
the  stockholders  for  months. ,  Under  these 
circumstances  the  bankruptcy  of  the  cor- 
poration might  be  delayed  so  long  that  in 
many  cases  the  purpose  of  the  bankrupt 
law  would  be  defeated  and  preferences 
given.  I  am  satisfied  that  a  board  of  di- 
rectors, at  a  duly  called  meeting,  has  the 
power  to  put  the  corporation  into  bank- 
ruptcy."   Ari.  29  Am.  B.  R.  586. 

The  directors  of  a  Pennsylvania  corpora- 
tion may  authorize  the  filing  of  a  voluntary 
petition  in  bankruptcy  by  the  president  and 
secretary.  Matter  of  Foster  Paint  and  Var- 
nish Co.  (D.  C,  Pa.),  31  Am.  B.  R.  548. 

85.  In  re  Book,  Fed.  Oas.  1,637. 

26.  In  re  Derby,  Fed.  Cas.  3,815. 

27.  In  re  Duguid  (D.  C,  N.  C),  3  Am. 
B.  R.  794,  100  Fed.  274;  In  re  Bidemiller 
(D.  C.  III.),  5  Am.  B.  R.  570,  105  Fed.  595. 

28.  Ex  parte  Jones,  18  Ch.  D.  (Eng.) 
109;  Rex  v.  Cole,  1  Ld.  Raym.  (Eng.)  443. 
An  infant  who,  upon  becoming  of  age.  af- 
firms his  acts  of  bankruptcy,  may  become 
a  bankrupt.  Ex  parte  Barrow,  3  Ves.  Jr. 
(Eng.)  554;  Ex  parte  Barwis,  6  Ves.  Jr. 
(Eng.)  601;  Ex  parte  Henderson,  4  Ves. 
Jr.   (Eng.). 

29.  Compare  Ex  parte  Watson,   16  Ves. 


265.  and  Ex  parte  Margett  Re  Soltykofif 
(1891),  1  Q.  B.  413,  with  In  re  Brice  (D. C, 
Iowa),  2  Am.  B.  R.  197,  93  Fed.  942.  See 
also  In  re  Penzansfey  (Ref.,  Mass.),  8  Am. 
B.  R.  99. 

30.  See  note  of  In  re  Dunnigan  Bros.,  3 
Am.  B.  K  628. 

31.  In  re  Biyee  (D.  C,  Iowa),  2  Am.  B. 
R.  197,  93  Fed.  942,  in  which  case  it  was 
held  that  under  the  law«  of  Iowa,  provid- 
ing that  if  a  minor  engages  in  business  as 
an  adult,  and  the  party  giving  him  credit 
has  good  reason  to  believe  him  to  be  of  fuU 
age,  the  minor  cannot,  upon  becoming  of 
age,  disaffirm  his  contracts  made  while  an 
infant.  Such  infant  may  be  adjudged  a 
bankrupt  upon  his  own  petition. 

When  infants  may  petition. —  The  bank- 
ruptcy act  nowhere  excepts  infants  from 
its  provisions  or  benefits,  and  there  is  no 
ground  of  public  policy  for  excluding  them 
where  they  owe  debts  which  can  be  enforced 
against  them  and  their  property,  such  as 
a  judgment  in  an  action  for  negligence. 
In  re  Walruth  (D.  C,  N.  Y.),  24  Am.  B.  R. 
541. 

The  test  whether  an  infant  may  be  the 
subject  of  a  petition  in  bankruptcy,  seems 
to  be  whether  the  debts  from  which  he  seeks 
to  be  discharged  are  based  upon  contracts 
or  obligations  which  he  can  disaffirm  npon 
coming  of  age,  or  upon  such  as  render  him 
absolutely  liable.  In  re  Penaansky  (D.  C, 
Mass.),  8  Am.  B.  R.  99;  In  re  Eidemiller 
(D.  C,  HI.),  5  Am.  B.  R.  570.  105  Fed.  595. 
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coming  of  age,  are  not  entitled  to  the  benefits  of  the  act;  and  this,  not 
so  much  because  they  are  infants,  as  because  they  do  not  owe  debts  which 
they  are  bound  to  pay.^  It  seems  settled  that  when  a  partnership  adjudi- 
cation is  sought  and  the  only  defense  is  that  one  partner  is  an  infant, 
the  firm  and  the  solvent  partner  should  be  declared  bankrupts,  but  the  pro- 
ceeding dismissed  as  to  the  infant.^  Another  problem  which  has  arisen  in 
this  connection  is  whether  an  adjudication  can  be  granted  on  a  copartner- 
ship made  up  of  an  adult  and  an  infant,  without  notice  to  the  infant.  It 
seems  that  no  notice  is  necessary.** 

(5)  Lunatics. — A  lunatic  may  not,  save  in  a  lucid  interval,  file  a 
voluntary  petition.**^  The  English  law  and  practice  seem  to  provide  for 
intervention  by  the  lunatic's  committee,  as  well  as  the  appointment  of  a 
committee  ad  litem;  such  officer  ha\nng  power  to  do  for  the  lunatic  any 
act,  permitted  or  required  by  the  bankruptcy  law,  which  the  lunatic  could 
have  done  if  sane.^®  This  is  probably  not  the  law  in  tiiis  country.*^  In 
voluntary  cases  it  must,  therefore,  appear  that,  both  at  the  time  of  the 
verification  of  the  petition  and  of  its  filing,  the  petitioner  was  compos 
mentis.  But  it  is  still  doubtful  in  England,  and  more  doubtful  here, 
whether  under  any  circumstances  a  person  actually  insane  can  be  adjudged 
a  bankrupt.^  If  the  proceeding  be  involuntary,  it  must  at  least  appear  that 
he  was  sane  at  the  time  of  the  commission  of  the  act  of  bankruptcy.^  The 
insanity  of  a  bankrupt  after  his  adjudication  does  not,  however,  abate  the 
proceeding;  the  bankruptcy  court  may  administer  his  estate  where  its 
jurisdiction  is  based  upon  acts  of  bankruptcy  alleged  to  have  been  committed 
while  he  was  sane.'*^ 


L  In  re  Walnitb  (D.  C,  N.  Y.),  24  Am.  17,365;  In  re  Pratt,  Fed.  Caa.  11,371,  hold- 

B.  R.  541.  ing  that  an  insane  person  may  be  made  an 

S3.  In  re  Dunnigan  Bros.  <D.  C,  Mass.),  involuntary    bankrupt    for    acts    of    bank- 

2  Am.  B.  R.  628,  95  Fed.  428;  In  re  Du-  ruptcy  committed  while  sane, 
guid  (D.  C.,  N.  C),  3  Am.  B.  R.  794,  lOO  89.  In   re  Funk    (D.   C,   Iowa),  4   Am. 

Fed.  274.  B.    R.    96,    101    Fed.    244,   holding   that   a 

M.  In  re  Duguid  (D.  C,  N.  C),  3  Am.  person  judicially  declared  insane  or  incapa- 

6.  R.  794,  100  Fed.  274.    This  case  follows  ble  of  managing  his  affairs  cannot  commit 

the   analogy    of    Lovell    v.    Beauchamp,    1  «  an  act  of  bankruptcy;  In  re  Marvin,  Fed. 

Manson,  467,  a  leading  English  case.    See  Cas.    9,178.    Compare  In   re   Stein  k   Go. 

also  Belton  y.  Hodges,  2  M.  &  Scott,  496;  (C.  G.  A.,  7th  Oir.),  11  Am.  B.  R.  536,  127 

Ex  parte  Monte,   14   Yes.   602;    £x  parte  Fed.  547;  In  re  Burka  (D.  C,  Tenn.),  5  Am. 

Adam,  1  Yes.  &  6.  494.  B.  R.  843,  104  Fed.  331. 

35.  Rhodes  v.  Rhodes,  44  Gh.  D.  94;  In  The  insanity  of  an  alleged  bankrupt  at 

re  Marvin,  Fed.  Gas.  9,178;  In  re  Weiteel,  the  time  of  the  commission  of  the  alleged 

Fed.  Cas.  17,365.    See  In  re  Stein  (G.  0.  A.,  act  of  bankruptcy  is  a  defense  to  an  in- 

7th  Cir.),  11  Am.  B.  R.  536,  127  Fed.  547.  voluntary   petition   in   bankruptcy.    In   re 

S6.  See   In   re   Famham    (1895),   2   Gh.  Ward  (D.  G.,  N.  J.),  20  Am.  B.  R.  482. 
^-  779.  40.  Act  of  bankruptcy  committed  while 

37.  In   re   Eisenberg    (D.   C.,   N.   Y.),    8  sane.— In  re  Kehler  (D.  G.,  N.  Y.),  18  Am. 

Am.  B.  R.   551,  117  Fed.  786.  B.   R.   596,   153   Fed.   235.     This  case  was 

88.  In  re  Murphy,   Fed.  Gas.  9,946;   In  affirmed  in  19  Am.  B.  R.  513,  159  Fed.  55, 

re  Punk  (D.  G.,  Iowa),  4  Am.  B.  R.  96,  101  in  which  the  court  said:  "If  he,   (Kehler) 

^ed.  244.    Contra:  In  re  Weitzel,  Fed.  Ca.s.  committed  the  acts  of  bankruptcy  alleged 
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(6)  Mabried  women. —  They  may  become  bankrupt  in  all'  States  where 
they  can  contract  debts.*^  Where  a  married  woman  is  liable  only  in  case  her 
separate  estate  is  charged,  it  must  clearly  appear  that  her  debts  were  so 
charged.*^  Where  coverture  defeats  the  debt  a  married  woman  cannot  avail 
herself  of  the  act.^  Disability  to  contract  has  been  removed  by  statute  in 
nearly,  if  not  quite,  all  the  States. 

(7 )  Aliens. —  Our  former  acts  limited  the  operation  of  the  law  to  persoiiB 
residing  within  the  jurisdiction  of  the  United  States.^^  There  is  no  such 
limitation  in  the  present  law.^^  But,  if  not  domiciled  or  with  their  principal 
place  of  business  within  the  United  States,  they  must  have  property  here. 
The  change  made  in  the  former  laws  by  the  present  act  is,  therefore,  of  little 
practical  importance. 

(8)  Indians. — Whether  an  Indian  may  become  a  bankrupt  depends  on 
his  "  owing  debts."  Until  he  becomes  a  citizen,  he  is  subject  to  certain 
statutory  disabilities  in  respect  to  the  making  of  contracts.**  But,  aside  from 
this  limitation,  it  seems  that  he  may  become  either  a  voluntary  or  be  ad- 
judged an  involuntary  bankrupt.*^ 

(9)  Estates  of  decedents. —  By  section  125  of  the  English  act  of  1883, 
the  estates  of  deceased  insolvent  debtors  may  be  administered  in  bankruptcy* 
The  proceeding  is  analogous  to  that  of  a  living  debtor,  save  that  the^ 
decedent's  personal  representative  stands  in  his  stead.  The  practice  ia 
assimilated  to  that  in  chancerv  on  the  administration  of  solvent  estates.    An 

in  the  petition  while  insane,  the  ad  judical  006;  In  re  Lyons,  Fed.  Gas.  8,649;  In  re 
tion  is  a  wrong  which,  irrespective  of  Kinkead,  Fed.  Gas.  7,824;  In  re  O'Brien, 
technical  objections  to  the  pleadings  and  Fed.  Gas.  10,397.  See  McDonald  v.  Teffi- 
proceedings  of  his  committee,  should  be  Weller  Go.  (G.  G.  A.,  5th  Gir.),  11  Am. 
righted.  If,  on  the  other  hand,  these  acts  B.  R.  800,  128  Fed.  381,  holding  that 
were  con^mitted  while  sane,  there  was  no  since  the  laws  of  Florida  permit  a  mar- 
error  in  continuing  the  case,  even  though  ried  woman  to  have  a  separate  estate,  and 
the  bankrupt  subsequently  became  insane.  to  engage  in  business  on  her  own  account* 
Section  8  of  the  bankruptcy  act  provides  she  may  be  adjudged  an  involuntary  bank- 
that  the  insanity  of  the  bankrupt  shall  not  rupt. 

abate   the  proceedings,   and  section  1   pro-  48.  In  re  Howland,  Fed.  Gas.  6,791;   In^ 

vides  that  the  word   '  bankrupt '  shall   in-  re  Goodman,  Fed.  Gas.  3,540. 
dude  a  person  against  whom  an  involuntary    .      In  England  a  married  woman  cannot  be 

petition    has    been    filed.     It    is    manifest  made  bankrupt  for  non-compliance  with  a 

therefore,  that  if  Kehler  committed  an  act  bankruptcy    notice    founded   upon    a   judg- 

of  bankruptcy  while  sane,   and   by   reason  ment  obtained  against  her  in  the  name  of  a 

of  such  act  the  court  obtained  jurisdiction,  trading  firm  which  she  is  carrying  on  sepa- 

it   can    continue   the    proceedings    notwith-  rately  from  her  husband.    In  re  Handford, 

standing    the    subsequent    insanity    of    the  6  Mason,  131,  1  Q.  B.  566. 

bankrupt.      The     district    judge     correctly  48.  In  re  Slichter,  Fed.  Gas.  12.943. 

states  the  proposition  as  follows :     *  True,  44.  Compare  In  re  Goodf ellow.  Fed.  Caa. 

au  insane  person  cannot  commit  an  act  of  5,536. 

bankruptcy,    but    if    Kohler    was    compos  46.  In  re  Clisdell    (Ref.,  N.  Y. ),  2   Am. 

mentis  at  the  time  the  acts  were  committed,  B.  R.  424. 

the  petition  by  creditors  being  filed  before  46.  R.  S.,  §  2105. 

he  was  adjudged  insane,  I  think  the  court  47.  In   re   Rennie    (D.    C.,   Ind.   Ter.),  % 

acquired  jurisdiction  of  the  proceedings.*"  Am.  B.  R.  182;  In  re  Russie  (D.  C.,  Or.), 

41.  Compare  In  re  Gollins,  Fed.  Gas.  3,-  3  Am.  B.  R.  6,  96  Fed.  608. 
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executor  who,  as  such,  has  carried  on  a  business  and  incurred  debts  pursuant 
to  the  will  of  his  testator,  may  also  be  adjudged  a  bankrupt.^^  None  of  our 
bankruptcy  laws  have  had  similar  provisions.*®  It  seems,  however,  that 
when  a  surviving  partner  applies,  the  partnership  may  be  adjudged  bank- 
rupt, and  the  Federal  court  thereby  acquires  jurisdiction  over  the  estate  of 
the  deceased  partner  in  process  of  administration  in  a  probate  court.*^ 
There  being  no  express  power  to  administer  the  estates  of  deceased  insolvents, 
resort  must  be  had  in  such  cases  to  the  usual  State  tribunals.  If,  however^ 
4eath  occurs  after  the  adjudication,  the  estate  continues  in  bankruptcy.^^ 
(10)  Pabtnebships. —  This  is  fully  considered  imder  Section  Five.^^ 


ra.  mvoLtnfTAirY  bankruptcy. 

a.  Persons  who  may  be  adjudged  involuntary  bankrupts. — (1)  In  genebal. 

—  Subsection  b  of  this  section  declares  what  persons  and  corporations  may 

be  adjudged  involuntary  bankrupts.    In  discussing  the  principles  applicable 

to  persons  who  may  become  voluntary  bankrupts,  we  also  considered  the 

jurisdiction  of  the  courts  to  adjudicate  the  involuntary  bankruptcy  of  such 

persons;  the  rules  applicable  to  the  voluntary  bankruptcy  of  infants,  lunatics 

and  other  persons  mentioned  under  the  foregoing  head,  are  applicftbl^  to  the 

involuntary  bankruptcy  of  such  persons.^     The  debtor  petitioned  against 

must  owe  at  least  $1,000.     Two  classes  of  persons  cannot  be  petitioned 

against  —  wage-earners   and  farmers.      The   word   '^  nataifal "   is  used   to 

qualify  the  word  "  person,"  except  for  which  any  corporation  might  be 

included,  because  of  the  definition  of  ^^  person  "  as  contained  in  §  1  (19). 

The  subsection  specifically  states  the  classes  of  corporations  which  may  be 

adjudged  involuntary  bankrupts.     The  words  '*  unincorporated  company  *^ 

are  considered  later." 

(2)  Waoe-eabnebs. — (I)  Who  are  wage-earners, — A  wage-earner  is 
defined  in  §  1  (27)  as  a  person  who  "works  for  wages,  salary,  or  hire,  at  a 
compensation  not  exceeding  one  thousand  five  hundred  dollars  per  year." 
Tnder  this  subsection  (§  4-b)  a  wage-earner  cannot  be  adjudged  an  involun- 
tary bankrupt.  It  is  not  presumable  that,  were  he  not  thus  excepted,  creditors 
would  often  resort  to  a  court  of  bankruptcy  against  such  a  debtor.^     To 


*••  Ex  parte  Garland,   10  Vee.   110;    Ex 
farie  Bichardson,  3  Madd.  99. 

^-  Gravw  V.  Winter,  Fed.  Cas.  6,710. 
^-  In  re  Pierce    (D.  C,  Wash.),  4  Am. 
,?•  ^S»,  102  Fed.  97T. 
"•  Bankr.  Act,  §  8. 

-^  to  the  effect  of  the  infancy  of  one 

W.  For  "infants,"  "lunatics,"  "married 
^omeu,'»  "aliens,"  "Indians,"  "  estateo  of 
aeced^Hl^,,  ^nd  "partnerships,"  see  under 
X»\%  ^^^^on^   ante.     For  who  may    file   in- 


voluntary petitions  and  the  practice  on  the 
same,  see  §§  18  and  59-a,  post, 

54.  See  discussion  in  this  section,  post, 
under  heading  "  Unincorporated  Companies.'* 

65.  For  valuahle  cases  under  the  some- 
what similar  phrase  "workmen,  clerks,  and 
servants,"  see  under  Section  Sixty-four  of 
this  work;  also  discussion  of  the  definition 
of  "wage-earner"  under  Section  One. 

Wage-earner. — A  teamster  working  his 
team  for  day  wages  hauling  logs  and  other 
similar  services  for  different  people  is  within 


128 


Who  May  Becomb  Bankkupts. 


[§  4. 


bring  a  person  within  tke  exception  it  should  appear  that  the  earning  of 
wages  is  his  paramount  occupation.^*  In  considering  the  definition  of  ''  wage^ 
earner  "  in  §  1  cases  were  cited  indicating  what  constitutes  a  wage-earner 
under  the  statute." 

(II)  Subsequent  change  in  occupation. —  The  liability  of  a  person  to 
be  adjudged  a  bankrupt  is  to  be  determined  by  the  character  of  the  pur- 
suit in  which  such  person  was  engaged  at  the  time  the  debts  due  the  petition- 
ing creditors  were  incurred.**  A  person  who  has  acquired  property  and  in- 
curred debts  as  a  merchant  may  not  avoid  bankruptcy  by  becoming  a  wage- 
earner,  either  before  or  after  the  act  of  bankruptcy ;  it  is  the  oecupation  of 
the  debtor  at  the  time  the  debts  were  contracted  and  not  at  the  time  the  act 
of  bankruptcy  was  conmiitted  which  will  control.^    This  que?ition  is  not  free 


the  exception.  In  re  Yoder  (D.  C,  Pa.), 
11  Am.  B.  K.  446,  127  Fed.  894;  and  so  is 
a  bookkeeper  having  no  other  business  or 
occupation.  In  r«  Pilger  (D.  C,  Wis.), 
9  Am.  B.  R.  244,  118  Fed.  206;  a  music 
teacher  gi^i^S  lessons  at  so  much  an  hour 
M  not  a  "  wage-earner.''  First  Nat.  Bank 
of  Wilkesbarre  v.  Barnum  (D.  C,  Pa.),  20 
Am.  B.  R.  439. 

56.  Matter  of  Remaley  (Ref.,  Pa.),  23 
Am.  B.  R.  29. 

57.  These  cases  may  all  be  applied  here. 

58.  Tiffany  v.  Condensed  Milk  Co.  (D.  C, 
Pa.),  15  Am.  B.  R.  413,  141  Fed.  444;  In  re 
Crenshaw  (D.  C,  Ala.),  19  Am.  B.  R.  502, 
156  Fed.  638;  Flickinger  v.  First  National 
Bank  (C.  C.  A.,  6th  CSr.),  16  Am.  B.  R. 
678,  145  Fed.  162,  76  C.  C.  A.  132;  In  re 
Burgin  (D.  C,  Ala.),  22  Am.  B.  R.  574, 
173  Fed.  726,  holding  that  the  status  of 
the  alleged  bankrupt  as  to  his  occupation 
is  to  be  determined  as  of  the  period  when 
he  contracted  the  debts  to  be  proved  and 
acquired  the  property  to  be  administered; 


and  where  he  was  at  that  time  engaged  in 
mercantile  pursuits  he  cannot  defeat  the 
operation  of  the  law  by  thereafter  engaging 
in  an  exempt  occupation. 

59.  In  re  Wakefield,  25  Am.  B.  R.   US, 
183  Fed.  247.    This  case  and  those  cited  in 
the  preceding  note  are  opposed  in  the  ense 
of  In  re  Folkstad   (D.  C,  Mont.).  29  Am. 
B.  R.  77,  in  which  the  court  holds  that  an 
"  act  of  bankruptcy  "  is  such  when  the  act 
is  committed,  or  not  at  all;  and  if  an  act 
is  committed  by  one  who  then  is  not  of  tiie 
class  that  the  Bankruptcy  Act  says  may  be 
adjudicated  an  involuntary  bankrupt,  it  i^ 
not  an  "  act  of  bankruptcy,''  and  furnishes 
no  foundation  for  involuntary  proceedings, 
the  act   taking   color   from   the   bona   fide 
occupation  of  the  actor  at  the  time  it   is 
committed,    and   not    from    his    occupation 
prior   or   subsequent   thereto.      Hence,   one 
who  incurs  debts  in  a  non-exempt  occupa- 
tion, changes  to  an  exempt  occupation,  and 
thereafter  commits  an  act  that  in  a  non- 
exempt  occupation   would  be  an   ''act   of 
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from  doubt ;  there  are  some  authorities  f a\'orable  to  the  proposition  th:at  the 
status  which  controls  ia  tihat  which  exists  at  the  time  the  aot  was  cc  nmitted.*^ 
In  any  event  the  circumetances  existing  in  each  particular  case  musit  be  con- 
ijidered.  In  view  of  the  fact  that  the  main  purpose  of  the  Bankruptcy  Aot 
is  to  pix>vide  for  the  distribution  of  the  assets  of  the  bankrupt  among  his 
creditors  having  provable  debts  and  the  discharge  of  the  bankruptcy  from 
such  debts,  it  seems  reasonable  to  assert  that  the  exemption  from  bankruptcy 
should  pertain  exclusively  to  the  occupation  of  the  bankrupt  when  the  debt^ 
were  incurred.  There  ia  no  question,  however,  that  tie  occupation  of  tlie 
alleged  bankrupt  at  the  time  the  petition  iis  filed  is  not  oontroUing.'^ 

(3)  Persons  engaged  chiefly  in  farming  ob  the  tillage  of  the 
soil. —  (I)  In  general, —  No  person  answering  this  description  can  be  ad 
judged  an  involuntary  bankrupt.  The  phraee  seems  to  be  construed  strictly. 
The  words  "  the  tillage  of  the  soil "  are  not  used  as  a  definition  of  what  con- 
stitutes farming ;  tillage  is  a  part  of  farming  but  is  not  oo-exteneive  with  the 
whole  of  farming.**    '  j 

(11)  Chief  occupation. — Farming  or  tillage  of  the  soil  must  be  the  chief 
occupation.  Mere  physical  exertions  are  not  the  determining  factor ;  rather 
that  occupation  which  the  person  deems  of  paramountt  importanoe  to  his 
welfare.**    He  must  -be  engaged  "  chiefly  **  in  the  business  or  occupation  of 


bankruptcy,*'  is  not  subject  to  adjudication 
as  an  involuntaiy  bankrupt  because  thereof, 
and  of  debts  stiH  existing,  or  at  all. 

•0.  Matter  of  Leland  (D.  C,  Mich.),  26 
Am.  B.  R.  209,  185  Fed.  830;  Flickinger  v. 
First  National  Bank  (C.  C.  A.,  6th  Cir.), 
16  Am.  B.  R.  678,  145  Fed.  162,  76  C.  C.  A. 
132. 

61.  In  re  Luekhardt,  4  Am.  B.  R.  307, 
101  Fed.  807;  In  re  Mackey  (D.  C,  Del.), 
ft  Am.  B.  R.  577,  110  Fed.  355. 

«.  In  re  Dwyer  (C.  C.  A.,  7th  Cir.),  »6 
Am.  B.  R.  013,  184  Fed.  880. 


88.  Chief  occupation. —  In  the  case  of  In  , 
re  Mackey  (D.  C,  Del),  6  Am.  B.  R,  577. 
110  Fed.  355,  it  was  held  that  a  "  person  en-  | 
gaged  chiefly  in  farming,"  within  the  mean- 
ing of  the  act,  is  one  whose  chief  occupa-  ! 
tion  or  business  is  farming;  and  one's  chief 
occupation  or  business  is  that  which  is  of 
principal  concern  to  him,  of  some  perma- 
nency in  its  nature,  which  he  deems  of  para-  ' 
mount  importance  to  his  welfare,  and  on 
which  he  chiefly  relies  for  his  livelihood  or 
as  the  means  of   acquiring  wealth,  great 
or  small.     In  re  Drake   (D.  C,  S.  0.),  S 
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farming  and  must  derive  therefrom  his  chief  means  of  livelihood.**  He  m-ay 
be  engaged  in  other  enterprises,  in  which  he  has  invested  money  and  which 
take  considerable  of  his  time,  so  long  as  farming  constitutes  his  chief  occupa- 
tion."* But  it  has  been  held  that  a  man  engaged  both  in  the  businesB  of  fann- 
ing and  at  that  of  raising  cattle  on  a  large  scale  was,  nevertheless,  within  thia 
exception.'^  Likewise,  perhaps,  when  the  chief  occupation  is  to  raise  cattle 
and  hogs  for  the  market,  provided  he  raises  them  on  *the  farm,  or  feeds  them 
largely  from  crops  raised  thereon.**  But  a  xjattle  buyer  is  not  engaged  in 
farming  because  he  t-akes  cattle,  pnrchassed  by  him  for  the  market,  to  a 
farm  for  feeding.*^    Dairying  is  usually  a  mere  incident  of  farming,  and  a 


Am.  B.  R.  137,  114  Fed.  229,  aflFd.  sub  nom. 
Wulbern  v.  Drake  (C.  C.  A.,  4th  Cir.),  9 
Am.  B.  R.  605,  130  Fed.  403. 

04.  Bank  of  Dearborn  v.  Matney  (D.  C, 
Mo.),  12  Am.  B.  R.  483,  132  Fed.  75;  Wul- 
bern V.  Drake   (C.  C.  A.,  4th  Cir.),  9  Am. 

B.  R.  695,  120  Fed.  493,  in  which  case  the 
court  said:  "It  does  not  matter  if  the 
person  may  have  other  business  or  other 
interests  if  his  principal  occupation  is  that 
of  an  agriculturist  —  if  that  is  the  busi- 
ness to  which  he  devotes  more  largely  his 
time  and  attention  —  which  he  relies  upon 
as  a  source  of  income  for  the  support  of 
himself  and  family,  or  for  the  Biccumulation 
of  wealth." 

64a.  Ck>unt8  v.  Columbus  Buggy  Co.    (C. 

C.  A.,  4th  Cir.),  31  Am.  B.  R.  812;  In  re 
Terry  (D.  C,  Pa.),  30  Am.  B.  R.  631. 

60.  In  re  Thompson  (D.  C,  Iowa),  4  Am. 
B.  R.  340,  102  Fed.  287.  See  Bank  of  Dear- 
born ▼.  Matney  (D.  C,  Mo.),  12  Am.  B.  R. 
482,  132  Fed.  75. 

66.  In  re  Rugsdale,  Fed.  Cas.  12,123. 

Raising  stock  for  the  market. —  In  the 
case  of  In  re  Dwyer  (C.  C.  A.,  7th  Cir.), 
26  Am.  B.  R.  913,  184  Fed.  880,  it  appeared 


that  the  alleged  bankrupt  owned  and  dwelt 
upon  a  farm  of  160  acres,  Upon  which  he 
raised  corn  and  oats  on  46  acres  and  grass 
for  feeding  purposes  on  the  balance;  upon 
this  farm  he  fattened  cattle  and  hogs  for 
tlie  market;  he  raised  some  of  the  stock 
upon  the  farm  and  purchased  a  considerable 
number  which  he  brought  to  the  farm;  after 
the  cattle  and  hogs  were  properly  fattened, 
he  sold  them  to  drovers  and  sometimes 
shipped  them  in  carload  lots  to  the  market; 
it  was  necessary  to  purchase  about  four 
times  as  much  grain  as  he  raised  upon  his 
farm  to  feed  tiie  stock;  he  never  bought 
cattle  as  a  dealer  in  live  stock  buys  them, 
with  the  expectation  of  speculating  and  tak- 
ing advantage  of  market  conditions.  It  was 
held  that  the  alleged  bankrupt  was  chiefly 
engaged  in  farming  and  was  therefore  with- 
in the  exemption. 

67.  In  re  Brown  (D.  C,  Iowa),  13  Am. 
B.  R.  140,  132  Fed.   706. 

Cattle  dealer. —  An  alleged  bankrupt, 
whose  chief  occupation  was  trading  in  cat- 
tle, using  his  lands  as  a  mere  feeding  sta- 
tion, relying  more  upon  purchased  feed  from' 
the  market  for  preparing  the  cattle  for  sale 
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fanner  who  keeps  a  dairy  is  subject  to  the  exemption.®  One  emgaged  chiefly 
in  fanning  id  within  the  exception  although  he  at  the  sanae  time  conducts  a 
small  business  as  a  private  banker^^  or  is  engaged  in  carrying  on  a  law  and 
collection  business  on  a  small  scale,™  or  runs  a  small  store  yielding  la  yary 
small  income,  compared  with  that  from  the  farm/^  or  a  partnership  which 
conducts  a  commissary  in  connection  with  farming  intoreets,  <and  one  mem- 
ber having  an  agency  for  fertilizers  and  plows."  A  woman  who  owns  a  farm 
and  permits  her  husband  to  run  it  and  treat  the  products  as  his  own  is  not  a 
person  engaged  chiefly  in  farming,  and,  therefore,  may  be  adjudicated  a  bank- 
rupt.^ A  person  engaged  chiefly  in  farming  is  n6t  subject  to  adjudication 
as  an  involuntary  bankrupt,  though  he  makes  a  general  assignment  for  the 
benefit  of  creditors.'*  The  exemption  applies  to  a  partnership  as  well  as  an 
individual.'^* 

(Ill)  Lease  of  farm* — A  resident  owner  who  -has  leased  his  farm  to  an- 
other for  a  money  rent  is  not  within  the  exception,'^  but  otherwise  where  he 

than  on  his  own  agricultural  products,  is  78.  Sutherland  Medicine  Go.  v.  Rich  (Ref., 

not  a  ''person  chiefly  engaged  in  farming.**  Ga.),  22  Am.  B.  R.  85. 

Bank  of  Dearborn  v.  Matney  (D.  C,  Mo.),  73.  In  re  Johnson  (D.  C,  N.  Y.),  18  Am. 

12  Am.  B.  R.  482,  132  Fed.  75.     See  also  Hoff-  B.  R.  74,   149  Fed.  864,  in  which  cases  It 

sehlaeger  Co.  v.  Young  Xap  (D.  C,  Hawaii),  appeared  that  the  wife  had  taken  title  to  a 

12  Am.  B.  R.  510.  farm   formerly  owned  by  the  husband   in 

68.  Gregg  v.  Mitchell  (C.  C.  A.,  6th  Cir.),  order  to  keep  it  from  his  creditors,  and  it 
21  Am.  B.  R.  659,  166  Fed.  725.                    •  was  held  that  the  fact  of  ownership  was  not 

69.  Couts  V.  Townsend   (D.  C,  Ky.),  11  material.    Judge  Ray  in  this  case  discusses 
Am.  B.  R.  126,  126  Fed.  249.  at   length  and   with   care  the  question   of 

70.  In  re  Hoy   (D.  C,  Iowa),  14  Am.  B.  what  constitutes  farming  under  the  statute. 
R.  648,  137  Fed.  175.  74.  Olive  v.  Armour  &  Co.  (C.  C.  A.,,  5th 

71.  Rise  V.  Bordner  (D.  C,  Pa.),  15  Am.  Cir.),  21  Am.  B.  R.  901,  167  Fed.  617. 

B.  R.  297,  140  Fed.  566;  In  re  Maokey  (D.  74a.  Still's    Sons    v..  American    National 

C,  Del.),  6  Am.  B.  R.  577,  110  Fed.  355;      Bank    (C.  C.  A.,  4th  Cir.),   31  Am.  B.  R. 
see  In  re  Duke  &  Son  (D.  C,  Ga.),  28  Am.      320. 

B.  R,  195.  75.  In  re  Matson  (D.  C,  Pa.),  10  Am.  B. 

R.  473,  123  Fed.  743. 
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lea^(^  part  of  his  fann  and  works  the  rest  of  it^*  If  the  owner  of  a  farm  , 
leases  it  upon  ahares,  without  himself  carrying  on  the  farming  operations  . 
more  than  to  see  that  the  tenant  was  doing  the  work  and  dividing  the  pro-  • 
ceeds  as  agreed,  he  is  within  the  exception.'" 

(TV)  Change  in  occupation. — A  change  in  occupation  from  businese  to 
farming  since  the  act  of  bankruptcy  will  not  avail  the  debtor  f^  the  phrase 
is  to  be  construed  as  referring  to  the  conditions  existing  at  the  time  the  act 
was  committed.™    Under  certain  conditions  it  will  be  held  that  the  occupa- 


76.  Wulbern  v.  Drake  (C.  C.  A.,  4tji  Cir.), 
9  Am.  B.  R.  695,  120  Fed.  493. 

77.  Matter  of  Leland  (D.  C,  Mich.),  25 
Am.  B.  R.  209,  1«5  Fed.  830. 

78.  In  re  Luckhardt  (D.  C,  Kan.),  4  Am. 
B.  R.  307,  101  Fed.  807;  In  re  Mackey  (D. 
€,,  0eL),  6  Am.  B.  R.  577,  110  Fed.  365; 
Tiffany  v.  La  Plume  Condensed  Milk  Go. 
<D.  C,  Pa.),  15  Am.  B.  R.  413,  141  Fed. 
444. 

79.  Status  which  controls. —  In  the  case 
of  In  re  Burgin  (D.  C,  Ala.),  22  Am.  B.  R. 
574,  173  Fed.  726,  it  was  held  tliat  a  change 
of  occupation  to  one  of  the  exempt  pursuits, 

.  I>etween  the  commission  of  an  act  of  bank- 
ruptcy and  the  filing  of  a  petition  against 
him,  will  not  defeat  the  operation  of  the 
act,  as  the  bankrupt's  status  is  to  be  de- 
termined as  of  the  period  during  which  he 
contracted  the  debts  and  acquired  or  owned 
the  asBets  scheduled.  Compare  Flickinger 
y.  National  Bank  of  Vandalia  (C.  C.  A., 
.6th  Cir.),  16  Am.  B.  R.  145,  145  Fed.  163. 
In  the  case  of  Matter  of  Leland  (D.  C, 
Mich.),  25  Am.  B.  R.  209,  185  Fed.  830,  the 
court  said:     ''It  is  important  to  know  at 


what  time  the  exempt  status  must  have  ex- 
isted  in  order  to  prevent  the  adjudication. 
The  natural  meaning  of  the  words  uaed  bj 
the   statute  would   indicate   that  they    re- 
ferred  to  the  time  of  filing  the   petition, 
but  the  necessities  of  the  case  have  led  to 
the  conclusion  that  this  meaning  cannot  be 
adopted.    There  is  some  authority  for  dat- 
ing  the  question   back   to   the  time   when 
the    indebtedness    was    incurred;    but    this 
would  nuiny  times  give  rise  to  great  OQn- 
fusion:  as  if,  for  example,  part  of  the  in- 
debtedness of  the  petitioning  creditors  had 
a  favorable  position  under  this  ruling  and 
part  did  not;  it  does  not  seem  necessary  in 
the  ordinary  case  to  go  back  so  far.    .    .    . 
It  does  not  follow  that  the  time  when  the 
debts  accrued  and  the  nature  of  the  debts 
of  the  petitioning  creditors,  are  wholly  im- 
material.   They  have  accrued  in  large  part 
or  wholly  out  of  business  other  than  farm- 
ing.    This  fact  may  be  quite  persuasive  as 
indicating  that  the  debtor  was  not  chiefly 
engaged  in  farming."    See  Counts  v.  Colum- 
bus Buggy  Co.  (C.  a  A.,  4th  Cir.),  31  Am. 
B.  R.  312. 
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tion  of  the  alleged  bankrupt  at  the  time  the  indebtedness  was  created  will 
control  his  right  to  the  exemption.^ 

(4)  Pkactioe  and  pleadings. — The  petition  in  involuntary  cases  should 
contain  allegations  to  the  effect  that  the  alleged  bankrupt  was  not  either 
a  wage-earner  or  a  person  chiefly  engaged  in  farming  or  in  tillage  of  the 
soil.*^  But  a  failure  to  do  so,  unless  raised  by  the  answer,  will  be  deemed 
waived.^  It  may  be  sufficient  to  make  such  avertnents  as  will  exclude  the 
idea  of  the  alleged  bankrupt  within  the  excepted  classes;^  but  the  better 
practice  is  to  include  express  allegations  negativing  the  statutory  exceptions. 
The  allegation  and  proof  should  also  show  that  the  alleged  bankrupt  was 
not  in  one  of  these  excepted  classes  at  the  time  of  the  act  of  bankruptcy.^ 
A  defense  based  on  an  allegation  that  he  was,  may  be  raised  by  a  responding 
creditor,  and,  when  raised,  goes  to  the  jurisdiction,  and,  if  not  met  by  a 
replication,  is  conclusive.^  If  the  petition  is  defective  in  that  it  does  not 
contain  allegations  to  the  effect  that  the  alleged  bankrupt  is  not  within  either 
of  the  excepted  classes,  the  defect  may  be  cured  by  amendment.®*  Where 
a  person  has  been  adjudged  insane  at  a  certain  date  with  lucid  intervals 
imtil  a  certain  date  and  without  lucid  intervals  thereafter,  a  presumption 
of  insanity  arises  from  the  date  first  mentioned,  and  the  burden  of  proof  is 
upon  the  petitioning  creditors  to  show  that  the  alleged  act  of  bankruptcy  was 
committed  during  a  lucid  interval.®^ 

b.  Corporations  which  may  be  adjudged  involuntary  bankrupts. —  (1)  In 

0£N£RAL. —  The  definition  of  "  corporations  "  will  be  found  in  §  1  (6).  It 
does  not,  of  course,  include  municipal  corporations,  but  it  would  seem  to 
comprise  membership  corporations  and  religious,  educational  and  eleemosy- 
nary corporations  and  the  like.  But  membership  corporations,  incorporated 
for  other  than  business  or  commercial  purposes,  may  not  be  adjudicated 
bankrupts.  Under  the  law  of  1867  any  business,. moneyed  or  commercial 
corporation  might  be  thrown  into  bankruptcy.  As  has  already  been  seen 
the  amendatory  act  of  1910  has  practically  conformed  the  present  bank- 
ruptcy act  to  that  of  1867,  so  far  as  the  persons  and  corporations  who  may 
be  adjudicated  bankrupts  are  concerned.®^     If  the  act  of  bankruptcy  was 


50.  See  cases  cited  under  preceding  para- 
graph. 

51.  Beach  v.  Macon  Grocery  Ca  (G.  C.  A., 
5th  Cir.),  9  Am.  B.  R.  762,  120  Fed.  736. 

S2»  Green  River  Deposit  Bank  v.  Craig 
firoe.  (D.  C,  Ky.),  6  Am.  B.  R.  381,  110 
Fed.  137;  In  re  Ck>lumbia  Real  Estate  Go. 
(D.  C.,  Ind.),  4  Am.  B.  R.  411,  101  Fed. 
965 

53.  Matter  of  Levingston  (D.  G.,  Hawaii), 
13  Am  B.  R.  357;  In  re  Brett  (D.  C.,  N.  J.), 
12  Am.  B.  R.  492,  130  Fed.  981;  In  re  White 
<1>.  C  Pa.),  14  Am.  B.  R.  241,  135  Fed. 
19&. 

54.  The  buxden  of  proof  that  an  alleged 


bankrupt  is  not  a  person  ''engaged  chiefly 
in  farming"  is  upon  the  petitioning  cred- 
itors. In  re  Burgin  (D.  C»,  Ala.),  22  Am. 
B.  R.  574,  173  Fed.  726. 

85.  In  re  Taylor  (C.  C.  A.,  7th  Cir.),  4 
Am.  B.  R.  515,  102  Fed.  728;  Rise  v.  Bord- 
ner  (D.  C.,  Pa.),  15  Am.  B.  R.  297,  140 
Fed.  566. 

86.  In  re  Grenshaw  (D.  G.,  Ala.),  19  Am. 
B.  R.   502,   156  Fed.  638. 

87.  In  re  Kehler  (G.  G.  A.,  2d  Gir.),  19 
Am.  B.  R.  513,  159  Fed.  55. 

88.  See  diecusBion  under  Voluntary  Bank* 
ruptcy,  ante,  p.   121. 
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committed  prior  to  the  taking  effect  of  the  amendment  of  1910,  bankruptcy 
may  not  be  decreed  unless  the  corporation  was  one  which  might  have  been 
adjudicated  a  bankrupt  under  the  laws  which  existed  prior  to  the  amend- 
ment.®® 

(2)  Dissolution  of  cobpoeatiok.— •  The  attempted  dissolution  of  a 
corporation  having  undistributed  assets  or  unpaid  debts  under  a  State 
statute  providing  for  thd  winding  up  of  a  corporation,  does  not  deprive  the 
bankruptcy  court  of  its  jurisdiction,  when  such  corporation  has  committe<l 
an  act  of  bankruptcy  prior  to  such  dissolution.^  A  corporation  having 
committed  an  act  of  bankruptcy,  the  jurisdiction  of  a  bankruptcy  court 
may  not  be  defeated  by  prior  proceedings  for  dissolution.^  If  the  alleged 
act  of  bankruptcy  was  committed  prior  to  the  beginning  of  proceedings 
against  the  corporation  for  dissolution,  and  within  the  four  months'  period, 
the  corporation  may  be  declared  a  bankrupt,  although  dissolution  was 
effected  in  the  State  court  prior  to  the  beginning  of  bankruptcy  proceedings.*^ 


89.  Matter  of  U.  S.  Restaurant  &  Realty 
Co.    (C.  C.  A.,  2d  Cir.),  25  Am.  B.  R.  915. 

90.  In  re  Merchants'  Ins.  Co.,  Fed.  Cas. 
9,441 ;  In  re  Independent  Ins.  Co.,  Fed.  Cas. 
7,018. 

Effect  of  dissolution. —  If  a  eorporation 
suffers  or  permits  some  of  its  creditors  to 
obtain  preferences  through  legal  proceed- 
ings, and  its  stockholders  subsequently  sue 
for  and  obtain  a  dissolution,  the  effect  of 
which  is  to  permit  the  alleged  preferences 
to  stand,  such  corporation  has  committed  an 
act  of  bankruptcy  and  petitioning  cred- 
itors may  have  the  corporation  adjudged  a 
bankrupt,  notwithstanding  a  decree  of  dis- 
solution in  the  State  court  and  the  appoint- 
ment therein  of  a  receiver.  Scheuer  v.  Smith 

6  Montgomery  Book  Co.  (C.  C.  A.,  5th  Cir.), 

7  Am.  B.  R."^  384,  US  Fed.  407.  In  this 
case  it  was  argued  that  as  a  dissolution  of 
the  corporation  had  been  adjudged  and  de- 
creed in  the  State  court  prior  to  the  hearing, 
although  since  the  Institution  of  the  pro? 
ceedings  in  the  bankrupt  court,  such  pro- 
ceedings abated  and  no  adjudication  in 
bankruptcy  could  be  rendered,  as  the  cor- 
poration is  dead  and  no  judgment  can  be 
rendered  against  a  dead  man.  The  court 
said:  "As  to  this,  we  think  it  only  neces- 
sary to  refer  to  §  8  of  the  bankrupt  act  in 
relation  to  the  death  or  insanity  of  the  bank- 
rupt and  by  analogy  hold  that  the  section 
aplies  to  a  corporation  that  seeks  by  sui- 
cide to  defeat  properly  instituted  proceed- 
ings in  bankruptcy." 

Tiffany  v.  Laplume  Condensed  Milk  Co., 
(D.  C,  Pa.),  15  Am.  B.  R.  415,  141  Fed. 
444;  In  re  Moench  &  Sons  Co.,  (C.  C.  A., 
2d  Cir.),   12  Am.  B.  R.  240,  130  Fed.  685, 


holding  that  the  jurisdiction  of  the  bank- 
ruptcy court  to  adjudicate  a  corporation.* 
bankrupt  is  not  affected  by  the  fact  that  on 
the  day  the  petition  in  bankruptcy  was  filed^ 
the  property  of  the  corporation  was  in  th& 
hands  of  a  State  court  receiver. 

91.  In  re  Steel  ingworth  Ry.  Supply  Co. 
(D.  C,  Pa.),  21  Am.  B.  R.  341;  In  re  In- 
ternational Coal  Mining  Co.  (D.  C,  Pa.), 
16  Am.  B.  R.  312,  143  Fed.  665,  affd.  17 
Am.  B.  R.  573,  148  Fed.  981;  In  re  Munger 
Vehicle  Tire  Co.  (C.  C.  A.,  2d  Cir.),  19 
Am.  B.  R.  785,  159  Fed.  901. 

The  jurisdiction  of  the  bankruptcy  court 
attached  or  its  right  to  act  arose  when  the 
company  being  insolvent  committed  the  actn 
of  bankruptcy.  Any  other  view  of  the  mat- 
ter would  destroy  the  effect  of  the  bank- 
ruptcy act  entirely.  This  act  is  the  para- 
mount law  for  the  administration  of  the 
estate  of  insolvents.  Its  provisions  which 
seek  to  bring  about  equality  among  cred- 
itors of  the  same  class  cannot  be  avoided 
in  this  way.  In  re  Adams  &  Hoyt  Co. 
(D.  C,  Ga.'),  21  Am.  B.  R.  161,  164  Fed. 
489. 

92.  Effect  of  liquidation  in  State  court. 
—  In  re  Adams  &  Hoyt  Co.  (D.  C,  Ga.). 
21  Am.  B.  R.  161,  164  Fed.  489;  In  re 
Storck  Lumber  Co.  (D.  C,  Md.),  8  Am. 
B.  R.  86,  114  Fed.  860,  in  which  the  court 
said:  "The  act  of  1898  superseded  the 
Btate  insolvent  laws  and  now  when  commer- 
cial and  manufacturing  corporations  are  so 
numerous,  and  are  sometimes  used,  as  in 
this  case,  more  as  a  cover  from  individual 
liability  than  for  more  legitimate  uses,  it 
can  scarcely  be  supposed,  as  the  bankrupt 
act    especially     provides     for     proceedings 
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(3)  Uninoobpoeated  companies. —  Under  this  section  an  "  unincor- 
porated company ''  may  be  adjudged  an  involuntary  bankrupt.  This  phiase 
was  inserted  while  the  bankruptcy  act  was  in  conference  committee,  and 
is  not  explained  by  any  of  the  reports  which  contain  the  bill  in  its  various 
stages.  The  rarity  of  failure^  of  companies  of  this  character,  other  than 
those  organized  for  business  [Purposes,  will,  however,  prevent  it  from  being 
either  dangerous  to  such  bodies  or  of  much  value  to  creditors.  The  phrase 
manifestly  means  all  those  private  bodies  which  occupy  the  middle  ground 
between  partnerships  and  stock  corporations,  possessing  some  of  the  powers 
and  privileges  of  both,  and  is  generally  so  recognized  by  the  courts.^  Such 
companies  include  a  fire  Lloyds  Association,^  or  a  joint-stock  association 
organized  under  a  State  law  limiting  liability  to  the  capital  subscribed  by 
the  members.^ 

(4)  Cases  under  act  pbiob  to  amendment  of  1910. —  This  section  as 
it  existed  prior  to  the  amendatory  act  of  1910,  provided  that  "  any  corpora- 
tion engaged  principally  in  manufacturing,  trading,  printing,  publishing, 
mining  or  mercantile  pursuits"  might  be  adjudged  an  involuntary  bank- 
rupt. It  was  important  under  the  law  prior  to  the  amendment  of  1910  to 
determine  whether  a  corporation  was  or  was  not  engaged  principally  in  the 
prescribed  pursuits.  Fine  distinctions  have  been  drawn  in  determining  the 
question  as  to  whether  or  not  a  certain  business  was  manufacturing  or 
tradi^.  The  amendment  of  1910  has  made  many,  if  not  all,  of  these  cases 
of  little  practical  importance.  The  principles  declared  and  the  cases  cited 
in  support  thereof  will  not  materially  affect  the  disposition  of  cases  arising 
under  the  amendment  of  1910.  Cases  now  pending  which  arose  prior  to 
June  25,  1910,  will  be  decided  under  the  law  as  it  existed  and  was  applied 
prior  to  that  time.  These  principles  and  cases  have  also  some  historical 
value.  It  may  be  important,  or  at  least  interesting,  to  know  the  force  and 
effect  of  the  bankruptcy  law  during  all  its  stages  of  existence.  In  view  of 
the  possible  application  of  the  principles  and  cases  which  arose  under  the 
former  law  to  cases  now  pending  which  arose  prior  to  the  taking  effect  of 
the  amendment,  and  the  fact  that  such  principles  and  cases  may  be  of 


ag&inat  commercial  corporations,  that  it 
was  intended  that  such  a  corporation  could 
commit  acts  of  bankruptcy  and  escape  the 
provisions  of  the  law  by  applying  to  be 
wound  ^p  under  the  state  statute,  and  thus 
defeat  the  operation  of  the  bankrupt  law." 
In  re  International  Coal  Mining  Co.  ( D.  C, 
Pa.),  16  Am.  B.  R.  312,  143  Fed.  665;  Bol- 
linger y.  Central  National  Bank  (C.  C^  A., 
»th  Cir.),  24  Am.  B.  R.  44,  17T  Fed.  609, 
holding  that  a  corporation  which  had  wholly 
ceased  its  business  and  was  engaged  in  wind- 
ing up  its  affairs,  may  be  proceeded  against 
in  bankruptcy   for   an   act  of   bankruptcy 


committed  by  it  in  the  course  of  liquida- 
tion. See  also  State  v.  Superior  Court  of 
Kings  County,  2  Am.  B.  R.  92,  56  Pac.  35; 
In  re  Lengert  Wagon  Co.  (D.  C,  N.  Y.),  6 
Am.  B.  R.  535,  110  Fed.  927. 

98.  Burkhart  v.  German- American  Bank 
(D.  C,  Ohio),  14  Am.  B.  R.  222,  137  Fed. 
958. 

94.  Matter  of  Seaboard  Fire  Underwrite 
ers  (D,  C,  N.  Y.),  13  Am.  B.  R.  722,  137 
Fed.  987. 

95.  In  re  Hercules  Atkin  Co.  (D.  C,  Pa.)i 
13  Am.  B.  R.  369,  133  Fed.  813.     , 
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historical  interest  and  importance,  it  has  been  deemed  advisable  to^  retain 
such  principles  and  cases  in  this  edition.  We  have  therefor^  inserted  them 
in  much  the  same  way  as  they  appeared  in  former  editions  as  an  appendix 
to  this  section. 

(5)  Practice  and  pleadings. —  If  the  petition  be  against  the  corporation 
it  must  di&tinctly  allege  that  it  comes  within  one  or  more  of  the  penaitted 
classes.**  The  amendment  of  1910,  extending  the  law  to  practically  all 
business  and  commercial  corporations,  has  not  modified  the  application  of 
this  rule.  It  should  still  be  clearly  alleged  in  the  petition  that  the  corpora- 
tion is  a  moneyed,  business  or  commercial  corporation.®^  Under  the  former 
law  it  was  held  that  if  the  petition  did  not  contain  such  an  allegation  it  was 
demurrable  and  an  assertion  of  the  contrary  fact  in  an  answer,  if  not  replied 
to,  was  conclusive.®^  It  was  also  held  that  an  order  of  adjudicktion^  showing 
a  like  omission,  could  not  be  impeached  collaterally.®®  Aside  from  the 
allegation  as  to  the  character  of  the  corporation  the  petition  and  the  practice 
are  the  same  as  where  petitions  are  filed  against  individuals.  Under  the  law 
as  amended  controversy  will  seldom  arise  as  to  the  sufficiency  of  the  petition 
and  of  the  proof  to  show  that  the  alleged  bankrupt  corporation  was  either  a 
moneyed,  business  or  commercial  corporation.  There  will  not  be  much 
difficulty  in  determining  the  class  in  which  the  corporation  is  to  be  placed. 
If  any  question  does  arise  in  respect  to  this  matter,  the  rule  will  doubtless 
be.  as  it  was  under  the  former  law,  that  the  burden  of  proof  is  upon  the 
petitioners  to  show  that  the  alleged  bankrupt  corporation  was  in  the  class 
specified  in  this  section.***  Where  the  issue  is  raised^  evidence  is  not 
admissible  to  show  that  prior  to  the  incorporation  of  the  company  its  pre- 
decessor in  interest  had  sold  merchandise.*^^  Pending  the  determination  of 
the  question  as  to  the  character  of  the  corporation,  a  court  of  banknipti^ 
may  assume  jurisdiction,  and  appoint  receivers  to  take  custody  of  the 
property.*^ 


96.  In  re  Elmira  Steel  Co.  (D.  C,  N.  Y.), 
5  Am.  B.  R.  484,  109  Fed.  456. 

97.  See  discussion  under  heading  of  "  Cor- 
porations which  may  he  adjudged  involun^ 
tary   bankrupts,'*  ante,  p.   131. 

98.  See  In  re  Taylor  (C.  C.  A.,  7th  Cir.), 
4  Am.  B.  R.  515,  102  Fed.  728;  In  re  Cal- 
liHon  (D.  C,  Fla.),  12  Am.  B.  R.  344,  130 
Fed.  987;  Beech  v.  Macon  Grocery  Co. 
(C.  C.  A.,  5th  Cir.),  9  Am.  B.  R.  762,  120 
Fed.  736,  57  C.  C.  A.  150;  In  re  Mero 
(I).  C,  Ct.),  12  Am.  B.  R.  171,  128  Fed. 
630. 

99.  In  re  Columbia  Real  Estate  Co.  (D.  C, 
Ind.),  4   Am.   B.  R.   411,   101   Fed.  965. 

100.  Philpot  V.  O'Brien  (C.  C.  A.,  1st 
Cir.),  11  Am.  B.  R.  205,  126  Fed.  167:  Mat- 
ter of  H\idt>on  River  Elec.  Power  Co.  (D.  C, 
N.    v.),   23    Am.    B.   R.    191,    173    Fed.   934. 


See  also  Walker  Roofing,  etc.,  Co.  v.  Mer- 
chant &  Evans  Co.  (C.  C.  A.,  4th  Cir.), 
23  Am.  B.  R.  185,  173  Fed.  771,  holdinj? 
til  at  upon  the  issue  as  to  whether  a  corpo- 
ration was  engaged  in  a  trading  and  mer- 
cantile business,  and  subject  to'  adjudica- 
tion, e%ndence  that,  prior  to  its  incorpora- 
tion, its  predecessor  in  interest  had  sold 
merchandise,  is  immaterial ;  In  re  Inter- 
state Paving  Co.  (D.  C,  N.  Y.),  22  Am. 
B.  R.  .572,  171   Fed.  604. 

101.  Walker  Roofing,  etc.,  Co.  v.  Merchant 
&  Evans  Co.  (C.  C.  A.,  4th  Cir.),  23  Am. 
B.*R.  185,  173  Fed.  771;  In  re  Interstate 
Paving  Co.  (D.  C,  N.  Y.),  22  Am.  B.  R. 
672,  171  Fed.  604. 

102.  In  re  De  Lancey  Stables  Co.  (D.  C, 
Pa.),  22  Am.  B.  R.  406,  170  Fed:  860. 
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c.  Banks  and  banking.— -  There  are  reasons  of  policy  why  banking  cor- 
porations should  be  excluded.  They  are  trustees  of  the  people,  whose  debts 
are  always  due  and  whose  credit  is  necessary  to  trade  and  industry.  They 
are  not  only  creatures  of  the  State,  organized  under  State  statutes,  but  are 
supervised  and  inspected  by  the  State  at  frequejit  intervals,  thus  making  it 
diificult  for  them  to  commit  preferences,^**^  A  national  bank  incorporated 
under  the  national  banking  act  would  not,  for  obvious  reasons^  be  subject  to 
involuntary  bankruptcy,  although  not  included  within  the  expressed  pro- 
visions of  this  exception.*^  It  would  seem  that  only  those  entities  which 
are  strictly  banks  and  thus  subject  to  official  espionage,  are  excepted.*^  A 
corporation  cannot  be  a  "  private  banker  "  within  the  meaning  of  the  term 
as  used  in  this  clause,^^  but  a  partnership  formed  for  the  purpose  of  carrying 
on  the  business  of  banking,  may  be  adjudged  bankrupt  as  a  private  banker.^^ 

d.  Effect  of  bankruptcy  of  corporation8.^(l)  In  gbnebal. — ^A  corporation 
being  defined  in  §1  (19)  as  a  person,  can  apply  for  and  be  given  a  dis- 
charge. This  seems  to  have  been  doubted/^  but  that  corporations  may  be 
discharged  may  now  be  considered  settled.  The  reason  for  their  existence 
being  terminated  by  their  insolvency,  it  is  not  supposed  that  many  bankrupt 
corporations  will  apply. 

(2)  Liability  of  officebs,  dibsctobs,  ob  stookholbebs. —  It  has  been 
held  that  the  discharge  of  a  corporation  does  not  prevent  creditors  taking 
judgment  in  a  State  court  against  the  corporation,  at  least  in  so  far  as  to 
enable  them  to  proceed  on  a  stockholder's  or  director's  liability.*^  This  sub- 
section, inserted  by  the  amendatory  act  of  1903,  }fi  thus  probably  but 
declaratory  of  the  law.  It  is,  perhaps,  a  little  broader.  The  "  bankruptcy  " 
of  a  corporation,  which  must  include  all  of  the  steps  to  and  including  adjudi- 
cation, is  enough.  It  is  possible  that  the  corporation  may  not  seek  a  dis-^ 
charge.  At  any  rate,  the  intention  of  Congress  to  save  to  the  creditors  of  A 
corporations  all  the  rights  given  them  against  negligent  or  dishonest  officers, 


108.  In  re  Oregon  Trust  &  Savings  Bank 
(D.  C,  Or.),  19  Am.  B.  R.  484,  156  Fed. 
319. 

104.  See  under  former  law,  In  re  Manu- 
facturers' Nat'l  Bank,  Fed.  Cas.  9,051. 

105.  Compare  Davis  v.  Stevens  (D.  C, 
S.  Dak.).  4  Am.  B.  R.  763,  104  Fed.  235. 
And  see  In  re  Moench  &  Sons  Co.  (C.  C.  A., 
2d  Cir.).  12  Am.  B.  R.  240,  130  Fed.  685, 
affg.  30  Am.  B.  R.  656;  In  re  White  Moun- 
tain Paper  Co.  (C.  C.  A.,  Ist  Cir.),  11  Am. 
B.  R.  633,  127  Fed.  643,  affg.  11  Am.  B.  R. 
491. 

106.  In  re  Surety  &  Guarantee  Trust  Co. 
(C.  C.  A.,  7th  CirO,  9  Am.  B.  R.  129,  121 
Fed.  73. 

107.  Burkhart  v.  German-American  Bank 
ID.  C,  Ohio),  14  Am.  B.  R.  222,  137  Fed. 
558. 


108.  In  re  M&rshaU  Paper  Co.  (D.  C, 
Mass.),  2  Am.  B.  R.  653,  95  Fed.  419,  but 
this  case  was  overruled  by  the  Circuit 
Court  of  Appeals  (C.  C.  A.,  Ist  Cir.),  4 
Am..B.  R.  468,  102  Fed.  872. 

109.  In  re  Marshall  Paper  Co.  (D.  C, 
Mass.),  2  Am.  B.  R.  653,  95  Fed.  419.  See 
also  Irish  v.  Citizens  Trust  Co.  (D.  C, 
N".  Y.),  21  Am.  B.  R.  43;  In  re  Flood-Pratt 
Dairy  Co.  (Ref.,  Ohio),  23  Am.  B.  R.  148; 
In  re  Alleman  Hardware  Co.  (D.  C,  Pa.), 
22  Am.  B.  R.  871,  172  Fed.  611. 

Action  to  recover. —  The  discharge  in 
bankruptcy  of  a  corporation  is  a  sufficient 
excuse  for  failure  to  secure  judgment  and 
return  of  execution  unsatisfied,  preliminary 
to  bringing  action  against  stockhoIderH. 
Firestone  Co.  v.  Agnew  (Is.  Y.  Ct.  of  App. ), 
21  Am.  B.  R.  292. 
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directors,  or  stockholders  by  the  State  or  territorial  or  Federal  laws  is  clear. 
The  reason  which  induced  the  prohibition  on  the  discharge  of  corporations 
found  in  the  law  of  1867  exists  no  longer.^^^  Where  the  facts  warrant  a 
bankruptcy  court  has  jurisdiction  to  make  a  call  upon  ^tockholdei's  for  unpaid 
stock  subscription)?.^"  As  the  stockholders'  liability  to  pay  such  subscriptions 
is  secondary,  i.  e,,  conditicmed  on  insufficiency  of  corporate  aBsets,  such  want 
of  a&sets  must  be  established  before  demand  therefor  can  be  enforced  against 
4he  atockholdei©.^* 


APPENDIX. 

OOEPOBATIONS  SuBJEOT   TO  BaNKBUPTOY  PeIOE  TO   AMENDMENT   OF   1910. 

a.  "Engaged  principally  in."— The  seotiom  s»  it  existed  prior  to  the 
amenddtory  act  of  1910  provided  that  any  corpomtion  "  engaged  principally 
in  "  manufacturing,  trading,  printing,  publishing,  mining  or  mercantile  pur- 
suits might  be  adjudged  an  involuntary  bankrupt.  The  phrase  "  engaged 
principally  in  "  has  alreiady  been  frequently  coneidered  and  interpreted  in 
the  ooui"ts.  The  weight  of  authorifty  declajred  the  test  to  be:  In  what  pur- 
suit is  the  corporation  chiefly  engaged  i  Thus,  pri<>r  to  the  amendment  of 
1903,  a  mining  company,  which  also  conducted  a  supply  store,  was  not  sub- 
ject to  bankruptcy  ;^  on  the  other  hand  it  was  held  that  a  mining  company 
chiefly  engaged  in  smelting  was.^^*  The  purposes  of  the  corporation,  a-s 
stated  in  its  chatter,  are  not  necessarily  oontrolling,^"  but  where  a  corpora- 
tion was  organized  'to  manufacture  and  sell  paper  made  from  wood  pulp,  and 
ibad  purchased  timber  and  erected  mills  but  had  no>t  actually  manufactured 
any  paper,  it  was  held  subject  to  involuntary  bankruptcy.^^'^  Where  a  cor- 
poration is  organized  land  makes  preparation  for  carrying  out  the  objects  of 
its  charter,  acquiring  and  equipping  itself  with  the  necessary  plant  and  ap- 
pliances, it  thereby  engages  in  that  which  it  is  incorporated  to  do, — ^whether 
manufacturing,  or  mining,  or  whatever  it  may  be, — within  the  meaning  of 
the  act^^'   What  'n  oorpomtion  is  in  fact  doing  is  what  will  determine  whether 


110.  Compare  S  17,  post,  generany,  for 
effect  of  a  discharge. 

111.  Matter  of  Munger  Vehicle  Tire  Co. 
(C.  C.  A.,  2d  Cir.),  21  Am.  B.  R.  895,  168 
Fed.  910. 

Ajisesameiit  upon  unpaid  capital  atock.— 
The  relation  to  a  bankrupt  corporation  of 
Btockholders  ia  such  that,  even  though  they 
are  non-residents,  the  bankruptcy  court  has 
jurisdiction  over  them  in  a  proceeding  to 
levy  an  assessment  on  the  unpaid  capital 
stock  of  the  bankrupt.  In  re  Monarch  Cor- 
poration (D.  C.  Conn.),  28  Am.  B.  R.  882. 

Ilia.  In  re  Newfoundland  Syndicate  (D. 
C,  N.  J.),  28  Am.  B.  R.  119,  holding  that 
to  establish  a  want  of  corporate  assets  for 
the  purpose  of  levying  assessments  on  un- 
paid stock  of  a  corporation,  it  is  n^t  neces- 
sary to  institute  plenary  suit  against  the 
stockholders,  but  the  trustee  in  bankruptcy 
of  the  rorr^vp+ioTi  may  file  a  petition  in  tlio 


bankruptcy  court  for  leave  to  make  an  as- 
sessment and  call  upon  the  unpaid  stock  of 
the  corporation  for  the  purpose  of  paying 
its  debts.  In  re  Newfoundland  Syndicate 
(D.  C,  N.  J.),  28  Am.  B.  R.  119,  196  Fed. 
443,  affd.  29  Am.  B.  R.  858. 

112.  McNamara  v.  Helena  Coal  Co.  (D.  C. 
Ala.),  5  Am.  B.  R.  48. 

113.  In  re  Tecopa  Mining  &  Smelting  Co. 
(D.  C,  Cal.),  6  Am.  B.  R.  250,  110  Fed. 
120. 

114.  In  re  Chicago-Joplin  Lead  &  Zinc 
Co.  (D.  C,  Mo.),  4  Am.  B.  R.  712,  104  Fed. 
67;  Matter  of  Quimby  (D.  C,  Mass.),  10 
Am.  B.  R.  424,  121  Fed.  139. 

115.  In  re  White  Mountain  Paper  Co.  (G, 
C.  A.,  iBt  Cir.),  11  Am.  B.  R.  633,  127  Fed. 
643,  affg.  11  Am.  B.  R.  491. 

116.  In  re  Bloomsburg  Brewing  Co.  (IX 
C,  Pa.),  22  Am.  B.  R.  625,  172  Fed.  174. 
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it  is  engaged. in  mannfactixriiigy  trading  or  mercantile  pursuits ;^^  if  it  be 
engaged  in  seveml  differeoft  oocupaidons,  some  within  and  some  without  the 
specified  classes,  the  debte  will  be  the  aggregate  of  bu^sine^s  in  the  speci- 
fied classes  as  compared  with  that  within  those  classes  not  specified.^^^ 

b.  Manufaoturiiig  corporations. —  The  word  **  manufacturing  "  as  used  in 
the  act  prior  to  the  amendment  of  1910  has  pre^umiably  its  popular  mean- 
ing;  that  is,  the  making  of  products  from  raw  or  prepared  materials  bj 
hand  or  machinery."*  As  a  general  rule,  a  natural  product  if  oooly  rendered 
more  suitable  for  use  by  ian  aartificial  process  is  not  a  manufactured  article."* 
Soine  difficulty  has  arisen  in  determining  whether  a  given  corporation  is 
principally  engaged  in  manufacturing.  Precedents  under  the  corporation 
tax  law  of  the  several  States,  and  'the  internal  revenue  laws  will  prove 
valuable.  A  laundry  company  en^ged  in  laundering  ahirts,  ooBais,  etc., 
for  manufaeturers,  prior  to  their  being  sold  in  the  marfaat,  is  engaged  in 
manufacturing.^^  Although  it  may  be  otherwise  in  respect  to  a  corpora- 
tion where  the  company  was  engaged  simply  in  the  doing  of  laundry  work 
for  ordinary  customers.^^  A  shipbuilding  corporation  is  a  manufaoturing 
corporation,  but  a  corporation  engaged  in  constructing  bridges,  wharves  and 
buiicheads  and  in  driving  piles  for  foundations  for  buildings  is  not  included 


117.  In  re  Chicago-Joplin  Lead  &  Zinc 
Co.  (D.  C,  Mo.),  4  Am.  B.  R.  712,  104  l^ed. 
67;  In  re  Tontine  Surety  Ck>.  (D.  G^  N.  J.), 
8  Am.  B.  R.  421,  116  Fed.  430, 

A  corporation,  as  apparent  owner  of  a 
bosinesSf  which  subjects  it  to  bankruptcv, 
or  the  unknown  equitable  owners  of  the 
business,  which  permits  the  corporation  to 
act  as  the  principal,  may  be  proceeded 
against  by  an  involuntary  petition  for  ad- 
judication. Calnan  Co.  v.  Doherty  (C.  C. 
A.,  lat  Cir.),  23  Am.  B.  R.  297,  174  Fed. 
222. 

lis.  Matter  of  Matthews  Consolidated 
Slate  Co.  (C.  C.  A.,  1st  Cir.),  16  Am.  B.  R. 
407.  144  Fed.  734. 

119.  Lawrence  v.  Allen,  7  How.  785;  Peo- 
ple ex  rel.  U.  P.  T.  Co.  v.  Roberts,  145  N. 
Y.  375;  Matter  of  Concord  Motor  Car  Co. 
(C.  C.  A.,  Ist  Cir.),  23  Am.  B.  R.  73,  173 
Fed.  445. 

What  constitutes  ^  manufacture." —  Tn 
the  case  of  Butt  v.  Construction  Co.  (C.  C. 
A..  4th  Cir.),  16  Am.  B.  R.  515,  140  Fed. 
840,  the  court  quoted  the  following  Ian- 
Ruage  from  the  case  of  In  re  Capital  Pub- 
liRhing  Co.,  3  MacArthur,  405,  40  Am.  Rep. 
446:  "  There  can  be  no  doubt  that  the  word 
'manufacture'  was  used  in  the  statute  in 
the  limited  sense  in  which  it  is  commonly 
understood.  The  industries  to  which  the 
dictionaries  and  the  writers  on  political 
Monomy  limit  this  term  are  where  the  raw 
materials  or  natural  substances  are  wrought 
by  hand,  art  or  machinery  into  commodities 
for  use;  and  the  examples  given  are  cloths, 
ifon,  shoes,  cabinet  work,  glass,  cotton  and 
Bilk  goods,  etc.  This  limitation  of  the 
term  manufacture  is  to  be  adopted  as  the 


true  meaning  of  the  bankruptcy  law."  See 
also  In  re  Niagara  Contracting  Co.  (D.  C, 
N.  Y.),  11  Am.  B.  R.  643,  127  Fed.  782; 
Friday  v.  H;all  &  Kaul  Co.  (Sup.  Ct.),  23 
Am.  B.  R.  610,  216  XJ.  S.  449,  where  the 
court  said:  "Manufacturing  has  no  tech- 
nical meaning.  It  is  not  limited  by  the 
means  used  in  making,  nor  by  the  kind  of 
product  produeed."  Compare  Jn  re  Fiz^t 
Natl  Bank  of  Belle  Fourche  (C.  C.  A.,  8th 
Cir.),  18  Am.  B.  R.  265,  269,  152  Fed.  64, 
in  which  the  court  said :  "  The  word  '  man- 
ufacture' is  a  generic  term  of  broad  sig- 
nifleance,  advisedly  used  by  Congress  to  in- 
clude many  species  of  corporations,  and  its 
comprehensive  meaning  ought  not  to  be 
.  whittled  away  by  fine  distinctions.  Deriva- 
tively meaning  making  with  the  hand,  its 
ordinary  significance  is  producing  a  new  ar- 
ticle of  use  or  ornament  by  the  application 
of  skill  and  labor  to  the  raw  materials  of 
which  it  is  composed." 

120.  Thus,  he  who  slaughters  and  refrig- 
erates mutton  (People  ex  rel.  New  England 
Dressed  Meat  Co.  v.  Roberts,  155  N.  T.  408), 
or  who  mines  coal  (Byres  v.  Franklin  Coal 
Co.,  106  Mats.  131),  is  not  a  manufacturer; 
but  he  who  works  up  standing  timber  on  his 
own  land  is  (In  re  Cowles,  Fed.  Cas.  3,297). 

121.  In  re  Troy  Steam  Laundering  Co. 
(D.  C,  N.  Y.),  13  Am.  B.  R.  97,  132  Fed. 
266. 

122.  In  re  White  Star  Laundry  Co.  (D.  0., 
Wis.),  9  Am.  B.  R.  30,  117  Fed.  570.  In  the 
case  of  In  re  Steam  Laimdry  Co.  of  Queens 
Co.  (D.  C,  N.  Y.),  it  was  held  that  a  corpo- 
ration engaged  principally  in  the  business 
of  running  a  laundry,  is  not  subject  to  ad- 
judication in  bankruptcy. 
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within  the  meaning  of  the  word.^^  It  has  been  held,  however,  in  apparent 
conflict  with  this  proposition,  that  a  corporation  principally  engaged  in 
constructing*  concrete  arches,  bridges  and  dressing  stone  is  engaged  in  a 
manufacturing  pursuit*  and  is  subject  to  adjudication  in  involuntary  bank- 
ruptcy.^^ A  corporation  organized  for  the  purpose  of  the  manufacture  ami 
sale  of  paper  made  from  wood  pulp  and  which  owns  large  tracts  of  timber 
land  on  which  it  had  made  various  large  expenditures  in  the  prosecution 
of  its  general  plan  of  manufacturing  paper,  is  subject  to  involuntary  bank- 
ruptcy, although  no  manufacturing  had  been  actually  done.*^  A  corporation 
engaged  chiefly  in  manufacturing  and  selling  paper,  paper  bags,  etc.,  is  a 
manufacturing  corporation,  although  its  charter  granted  it  the  right  to 
operate  water  works  and  electric  lights. ^^  A  corporation  which  operates  a 
plant  for  carrying  on  the  process  of  preserving,  packing  and  marketing  salt 
water  fish  caught  by  it  is  engaged  in  manufacturing.^^  A  corporation 
engaged  in  the  erection  of  buildings  has  been  held  to  be  a  manufacturing 
corporation  although  weighty  authority  is  opposed  to  this  doctrine.*^  A 
corporation  engaged  in  the  building  of  houses  is  not  a  manufacturing  cor- 
poration within  the  act.^^  Where  the  only  manufacturing  done  by  a 
corporation  chartered  to  engage  in  the  business  of  roofing  buildings  and 
installing  steam-heat  therein,  was  such  as  was  incident  to  a  particular  job, 
the  corpoi-ation  is  not  subject  to  adjudication  as  a  bankrupt**^    Where  a 


128.  Butt  v.  MacNichoI  Const  Go.  (0.  G. 
A.,  4th  Gir.),  15  Am.  B.  R.  515,  140  Fed. 
S40,  affg.  14  Am.  6.  R.  188,  134  Fed.  979. 
But  see  In  re  Niagara  Contracting  Co. 
(D.  C.,  N.  Y.),  11  Am.  B.  R.  643,  127  Fed. 
782. 

184.  In  re  First  Nat'l  Bank  of  BeUe 
Fourche  (G.  C.  A.,  8th  Gir.),  18  Am.  B.  R. 
265,  152  Fed.  64;  Friday  v.  Hall  &  Kaul 
Co.  (Sup.  Ct.),  23  Am.  B.  R.  610,  216  U.  S. 
449,  in  which  case  it  was  held  that  a  corpo- 
ration engaged  in  the  business  of  "  mak- 
ing, constructing  and  erecting  concrete 
arches,  bridges,  buildings,  walls  and  other 
structures,"  which,  when  erected  in  situ, 
were  attached  to  and  became  a  part  of  the 
real  estate,  is  "  engaged  principally  in  man- 
ufacturing," and  therefore  subject  to  ad- 
judication. 

125.  White  Mountain  Paper  Co.  v.  Morse 
(C.  C.  A.,  Ist  Cir.),  11  Am.  B.  R.  633,  127 
Fed.  644;  In  re  Bloomsburg  Brewing  Go. 
(D.  C.,  Pa.),  22  Am.  B.  R.  625,  172  Fed. 
174. 

126.  In  re  Georgia  Mfg.  &  Public  Service 
Co.  (D.  C,  Ga.),  21  Am.  B.  R.  878,  166  Fed. 
964. 

127.  In    re    Alaska-American    Fish    Go. 
(D.  C,  Wash.),  20  Am.  B.  R.  712. 

128.  In   re   Rutland   Realty   Co.    (D.   C., 


N.  Y.),  19  Am.  B.  R.  546,  157  Fed.  294T. 
Contra:  Matter  of  Kingston  Realty  Co. 
(C.  C.  A.,  2d  Cir.),  19  Am.  B.  R.  845,  160 
Fed.  445,  revg.  19  Am.  B.  R.  465;  Matter 
of  New  York  Tunnel  Co.  (C.  C.  A.,  2d  Cir.), 
21  Am.  B.  R.  531,  166  Fed.  284. 

129.  Matter  of  Kingston  Realty  Co.  (G.  C. 
A.,  2d  Cir.),  19  Am.  B.  R.  845,  160  Feii. 
445,  revg.  19  Am.  B.  R.  546.  Contra:  In 
re  Rutland  Realty  Go.  (D.  C.,  N.  Y.),  19 
Am.  B.  R.  546,  157  Fed.  296;  In  re  Church 
Construction  Go.  (D.  C.,  N.  Y.),  19  Am. 
B.  R.  549,  157  Fed.  298. 

180.  Walker  Roofing,  ete.,  Co.  v.  Merchant 
&  Evans  Co.  (C.  C.  A.,  4th  Cir.),  23  Am. 
B.  R.   185,   173  Fed.  771. 

Constnictioii  company. —  Where  the  busi- 
ness actually  transacted  by  a  corporation 
consists  of  installing  heat  and  power  plants, 
constructing  conduits,  water  works  and 
sewers,  buying,  selling,  and  erecting  steam 
engines  and  occasionally  making  reports 
with  reference  to  the  proposed  construction 
of  electric  light  and  power  plants,  such 
corporation  is  engaged  in  "manufacturing, 
trading  or  mercantile  pursuits,"  within  the 
meaning  of  §  4-b,  as  it  existed  prior  to  the 
amendment  of  1910.  United  Surety  Go.  v. 
Iowa  Mfg.  Go.  ( C.  C.  A.,  8th  Cir. ) ,  24  Am. 
B.  R.  726,  179  Fed.  55. 
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corporation  organized  for  the  purpose  of  making  and  selling  cement,  but 
which  had  never  exercised  its  franchise  and  had  never  actually  engaged 
in  the  practice  of  manufacturing,  is  not  subject  to  adjudication  as  an 
involuntary  banknipt.^'^  The  business  of  repairing  automobiles  is  not 
manufacturing.^^  Nor  is  the  business  of  generating  and  transmitting 
electricity.^**  The  term  "  manufacturing  "  has  been  held  to  include  cutting 
of  trees  into  timber.-^  The  words  *'  engaged  principally  in  manufacturing '' 
have  reference  to  the  time  when  the  petition  was  filed  and  a  reasonable  time 
prior  thereto  and  not  to  some  prior  time  in  the  history  of  the  corporation.***"^ 
From  the  various  instances  here  cited  it  will  be  noticed  that  there  is  not 
much  uniformity  in  the  conclusions  of  the  bankruptcy  courts  as  to  what 
constitutes  manufacturing.  Theife  seems  to  be,  however,  a  gradual 
relinquishment  of  the  restrictive  interpretation  which  was  originally  applied 
to  the  term. 

c.  Trading  corporatians. — ^A  corporation  engaged  principally  in  trading 
may  be  adjudged  an  involuntary  bankrupt  Under  the  law  of  1867  it  was  a 
corporation  engaged  in  "  business ; "  in  the  law  of  1841  it  was  a  corpora- 
tion "  using  the  trade  of  merchandise."  The  meaning  of  "  trader  '*  in 
England  has  been  well  defined  for  centuries.  The  cases  interpreting  the 
meaning  of  this  term  in  the  English  act  will  be  found  interesting  and  of  ten 
valuable.*^  The  term  connotes  the  idea  of  buying  merchandise  for  the 
purpose  of  selling  it  for  gain.^^    Illustrative  cases  under  the  law  of  1867 


ISl.  In  re  Toledo  Portland  Cement  Go. 
(D.  C,  Mich.),  19  Am.  B.  R.  117,  166  Fed. 
83,  reTg.  17  Am.  B.  R.  375;  Matter  of  Con- 
cord Motor  Car  Co.  (C.  C.  A.,  let  Cir.), 
23  Am.  B.  R.  73,  173  Fed.  445,  holding  that 
whether  a  corporation  is  subject  to  the 
bankruptcy  aet  depends  upon  the  actual 
bosinefis  transacted  by  it  at  or*  about  the 
time  a  bankruptcy  petition  was  filed  against 
it,  and  not  upon  the  business  authorised 
by  its  charter. 

132.  Matter  of  Concord  Motor  Car  Co. 
(C.  C.  A.,  1st  Cir.),  23  Am.  B.  R.  73,  173 
Fed.  445. 

188.  In  re  Hudson  River  Elec.  Power  Co. 
(D.  C,  N.  Y.),  23  Am.  B.  R.  191,  173  Fed. 
d34.  This  case  is  opposed  by  the  case  of 
Charlestown  Light  &  Power  Co.  (D.  C, 
W.  Va.),  25  Am.  B.  R.  687,  183  Fed.  160, 
bolding  that  electricity  is  a  commercial 
commodity  that  can  be  manufactured  in 
fonn  to  be  bought  and  sold  in  commerce, 
uid  that  therefore  a  corporation  engaged  in 
the  business  of  selling  electricity  is  a  trad- 
ing corporation,  within  the  meaning  of  the 
former  law. 

184.  In  re  Chandler,  Fed.  Cas.  2,591. 

185.  In  re  Interstate  Paving  Co.  (D.  C, 
^.  T.),  22  Am.  B.  R.  572,  171  Fed.  604. 


Where  a  corporation  has  once  engaged 
in  manufacturing  it  may  be  proceeded 
against  in  bankruptcy  regardless  of  the 
period  of  time  between  its  cessation  of 
operation  and  the  filing  of  the  creditor's 
petition,  and  the  claims  of  the  petitioning 
creditors  need  not  have  arisen  during  the 
period  in  which  the  corporation  was  so 
engaged.  Robeiison  v.  Union  Potteries  Co. 
(D.  C,  Pa.),  22  Am.  B.  R.  121,  43  Pittsb. 
L.  J.  342,  177  Fed.  279. 

186.  A  trader  is  one  who  buys  and  sells 
goods  or  merchandise  ordinarily  the  subject 
of  traffic  (Sutton  v.  Weeley,  7  East,  442,  3 
Smith  K.  B.  445).  An  innkeeper  was  held 
not  to  be  a  trader  (Sanderson  v.  Rowles,  4 
Burr.  2064),  nor  is  a  lodging-house  keeper 
a  trader  (Ex  parte  Bowers,  2  Deac.  99).  A 
physician  who  held  an  apothecary's  license 
and  transacted  business  as  such  was  held 
to  be  a  trader.  Ex  parte  Crabb,  9  DeGex, 
M.  &  0.  277;  Ex  parte  Danbenny,  3  Mont. 
&  Ayr.  16.  See  also  Ex  parte  Moule,  14 
Bes.  602 ;  Ex  parte  Lavender,  4  Deac.  &  Ch. 
484. 

187.  Wakeman  v.  Hoyt,  Fed.  Cas.  17,- 
051;  In  re  Eeles,  Fed.  Cas.  4,302. 
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will  be  found  in  the  foot-note.^^  Under  the  present  law,  corporations 
engaged  in  furnishing  water  to  eities/^^  in  giving  theatrical  performances 
solely,^*^  in  conducting  a  hotel,^^^  in  conducting  a  saloon  and  restaurant 
business,^^^  a  water  transportation  company,^*®  a  social  club/^  an  advertising 
company ,^*^  a  mutual  fire  insurance  company ,^*^  a  building  and  loan  associa- 
tion,^"*^  a  real  estate  company/*®  a  company  organized  to  buy  and  sell  stocks, 
bonds  and  securities,**®*  a  warehouse  company,*®^  a  corporation  chartered 
as  a  common  carrier,*^^  a  corporation  conducting  a  circulating  library,*^ 
an  irrigation  company,*^  a  breeders*  club,*^  a  laundry  corporation,***   an 


1S8.  The  following  were  held  traders:  A 
baker  (In  re  Cocks,  Fed.  Caa.  2,936);  a 
furniture  dealer  (In  re  Newman,  Fed.  Gas. 
10,175) ;  a  merchant  tailor  (In  re  Archea- 
brown,  Fed.  Gas.  505) ;  a  saloon-keeper  (In 
re  Sherwood,  Fed.  Gas.  12,733)  ;  but  a 
stockholder  (In  re  Moss,  Fed.  Gas.  9,877),  a 
lessor  of  oil  lands  (In  re  Woods,  Fed.  Gas. 
17,990),  and  a  railroad  company  (In  re 
Union  Pacific  B.  R.  Go.,  Fed.  Gas.  14,376), 
were  not. 

139.  In  re  New  York  &  Westchester  Water 
Co.  (D,  C.,  N.  Y.),  3  Am.  B.  R.  508,  98 
Fed.  711,  subsequently  affirmed  on  appeal. 

140.  In  re  Oriental  Society  (D.  C,  Pa.), 
5  Am.  B.  R.  219,  104  Fed.  975;  In  re  Reisler 
Amusement  Co.  (D.  C,  N.  Y.),  22  Am.  B.  R. 
501,  171  Fed.  283.  See  under  former  law, 
In  re  Duff,  4  Fed.  519. 

141.  In  re  United  States  Hotel  Go.  (G.  C. 
A.,  6th  Giro,  13  Am.  B.  R.  403,  67  G.  G.  A. 
153.  See  under  former  law,  In  re  Ryan, 
Fed.  Gas.  12,183,  where  an  innkeeper  was 
held  to  be  a  trader. 

148.  In  re  Chesapeake  Oyster  &  Fish.  Co. 
(D.  C,   Col.),  7  Am.  B.  R.   173,  112  Fed. 
960.    But  see  In  re  Barton  Hotel  Go.  (Disi. 
Col.),  12  Am.  B.  R.  335. 

Restaurant  corporation. — A  company  au- 
thorized by  its  certificate  of  incorporation 
to  manage,  conduct  and  carry  on  a  restau- 
rant and  saloon  wherein  arc  distributed 
foods  and  liquors  at  retail  to  be  consumed 
uj)on  the  premises,  is  not  subject  to  adjudi- 
cation as  a  bankrupt.  Matter  of  Went- 
worth  Lunch  Co,  (G.  G.  A.,  2d  Cir.),  20 
Am.  B.  R.  29. 

143.  In  re  Phila.,  etc.,  Co.  (D.  G.,  Pa.), 
T  Am.  B.  R.  707,  114  Fed.  403. 

144.  In  re  Fulton  Club  (D.  C.,  Ga.),  7 
Am.  B.  R.  670,  113   Fed.  997. 

145.  In  re  Snyder  &  Johnson  Go.  (D.  C., 
IM.),  13  Am.  B.  R.  325,  133  Fed.  806. 

146.  In  re  Cameron  Town  Mut.  Fire  Ins. 


Co.  (D.  0.,  Mo.),  2  Am.  B.  R.  378,  96  F«d. 
7&6.  See  also  In  re  Tontina,  etc,  Co. 
(D.  G.,  N.  J.),  8  Am.  B.  R.  421,  116  Fed. 
400;  In  re  Moore  &  Muir  Go.  (D.  C.,  N.  Y.), 
83  Am.  B.  R.  122,  173  Fed.  732. 

147.  Matter  of  N.  Y.  Bldg.  &  Lcma  Bank 
Go.  (D.  G.,  N.  Y.),  11  Am.  B.  R,  51,  127 
Fed.  471. 

14aw  Matt^  of  -Altonwood  Park  Co. 
(G.  G.  A.,  2d  Cir.),  20  Am.  B.  R.  31;  Mat- 
ter of  Kingston  Realty  Co.,  19  Am.  B.  R. 
845. 

148.  In  re  Surety  &  Guarantee  Trust  Co. 
(C.  C.  A.,  7th  Cir.),  9  Am.  B.  R.  129,   121 

Fed.  73.  Compare  In  re  Leigh  ton  A  Co. 
(D.  C.,  W.  Va.),  17  Am,  B.  R.  275,  147  Fed. 
311,  in  which  a  stock,  bond,  grain  and 
brokerage  company  was  held  to  be  within 
the  act.  A  stock  broker  was  held  not  to  be 
a  trader  under  former  bankruptcy  act.  In 
re  Woodward,  Fed.  Gas.  18,001 ;  In  re  Mara- 
ton.  Fed.  Gas.  9,142;  In  re  Moss,  Fed.  Caa. 
4,877. 

100.  In  re  Pacifie  Coast  Warehouse  Co. 
(D.  G.,  Gal.),  10  Am.  B.  R.  474,  123  Fed. 
749. 

151.  In  re  <^hnby  Freight  Forwarding 
Go.  (D.  G.^  Mass.),  10  Am.  B.  R.  424,  121 
Fed.  139;  Philpot  v.  (TBrien  (C.  G.  A.,  1st 
Cir.),  11  Am.  B.  R.  205,  126  Fed.  167;  In 
re  Philadelphia  &  L.  Trans.  Go.  (D.  G.,  Pa.), 
7  Am.  B.  R.  707,  114  Fed.  403.  Gtherwise 
under  former  law.  Winter  v.  Iowa,  M.  &,  N. 
P.  R.  R.  Co.,  Fed.  Gas.  17,890. 

168.  In  re  Parmelee  Library  Go.  (C,  C. 
A,  7th  Cir.),  9  Am.  B.  R.  568,  180  Fed. 
235,  56  G.  C.  A.  583". 

163.  Matter  of  Bay  City  Irrigation  Co. 
(D.  G.,  Tex.),  14  Am.  B.  R.  370,  135  Fed. 
850. 

154.  In  re  New  England  Breeders'  Club 
(D.  C.*,  N.  H.),  21  Am.  B.  R.  349. 

156.  In  re  White  Star  Laundry  Go.  (D.  C, 
Wis.),  9  Am.  B.  R.  30,  117  Fed.  570. 
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electric  power  company/*^  and  a  mercantile  agency,^"  have  been  refused 
adjudication  because  not  trading  corporations;  while  a  sanitarium/'"*  a 
livery-stable  company,*™  a  mercantile  agency ,*^®  a  company  buying  and 
selling  ice/^*  a  company  itiftorporated  to  conduct  a  grain  and  stock  brokerage 
business/®^  have  been  held  either  trading  ooi*porations  or  engaged  principally 
in  mercantile  pursuits.  In  analogy  to  cases  arising  under  former  bankruptcy 
acts  a  corporation,-  not  otherwise  engaged  in  trade  or  mercantile  pursuits, 
which  incidentally  purchases  or  sells  property  will  not  be  deemed  to  be 
subject  to  involuntary  bankruptcy.*®  IJfor  is  a  corporation  which  sells 
the  natural  products  of  its  own  land  a  trading  corporation.*^  Public  service 
corporations,  such  as  water,  gas  or  electric  companies,  are  not  subject  to 
adjudication  as  bankrupts.*^  The  amendment  of  1910  has  effectually 
reconciled  these  decisions  with  each  other.  As  the  law  now  stands  it  will 
not  be  important  to  determine  whether  a  corporation  is  a  trading  or  manu- 
facturing corporation.  If  it  is  engaged  in  business  or  commercial  enterprises 
it  is  amenable  to  the  bankruptcy  law. 

d.  "  jfrinting  "  and  "  publishing."  —  There  are  few  eases  aa  yet  construing 
these  words.  They  were  inserted  doubtless  to  meet  the  decisions  under  the 
former  law  that  such  corporations  were  not  manufacturing  companies.  A 
company  publishing  ratings  of  business  men  for  commercial  use  —  the  books 
remaining  the  property  of  the  company,  is  not  engaged  in  the  printing  or 
publishing  business.*^ 

c.  Mercantile  pursuits. —  The  words  "  mercantile  pursuits  "  as  used  iii  this 
section  appear  to  be  by  way  of  emphasis  or  explanation  of  the  word 
'*  trading  "  which  goes  before.     They  are  not  much  different  in  their  niean- 


156.  In  re  Hudson  River  Elec.  Power  Co. 
(D.  C,  N.  Y.),  23  Am.  B.  R.  191,  17a  Fed. 
934.  This  case  is  opposed  by  Charlestown 
Light  &  Power  Co.  (D.  C,  W*  Va.),  25  Am. 
B.  R.  687,  183  Fed.  160. 

157.  Zugalla  v.  International  Mercantile 
Agency  (C.  C.  A.,  3d  Cir.),  16  Am.  B.  R. 
67,  142  Fed.  927. 

158.  In  re*  San  Gabriel  Sanitarium  Co. 
(D.  C,  Cal.),  2  Am.  B.  R.  408,  95  Fed.  271. 
But  see  In  re  Elk  Park  Min.,  etc.,  Co.  (D.  C, 
Cal.),  4  Am.  B.  R.  131,  101  Fed.  422. 

159.  In  re  Morton  Boarding  Stables 
(D.  C,  X.  Y.),  5  Am.  B.  R.  763,  108  Fed. 
791;  In  re  Odell,  Fed.  Cas.  10,426.  Contra: 
under  law  of  1841,  Hall  v.  Cooley,  Fed.  Cas. 
5,9^8;  under  present  law,  Gallagher  v.  De 
Lancy  Stables  Co.  (D.  C,  Pa.),  19  Am. 
B.  R.  801,  158  Fed.  381,  holding  that  a 
corporation  formed  for  the  purpose  of  con- 
ducting a  general  livery  and  boarding 
stables  business  is  not  subject  to  involun- 
tary bankruptcy. 

160.  In    re    Mutual    Mercantile    Agency 


(D.  C,  N.  y.),  6  Am.  B.  R.  607,  111  Fed. 
152. 

161.  First  Nat.  Bank  of  Wilkesbarre  v. 
Wyoming  Valley  Ice  Co.  (D.  C,  Pa.>,  14 
Am.  B.  R.  448,  136  Fed.  466;  but  where  the 
proof  shows  that  a  company  harvests  its 
ice  for  sale  to  its  customers,  it  is  not  a 
trader.  Matter  of  New  York  &  New  Jersey 
Ice  Lines  (C.  C.  A.,  2d  Cir.),  16  Am.  B.  R. 
832,  147  Fed.  214,  aflfg.  14  Am.  B.  R.  61. 

168.  In    re    Leighton    (D.    C,    W.    Va.), 
17  Am.  B.  R.  275,  147  Fed.  311;   Laker  v. 
Stapely  Co.    (D.   C,  Ohio),  21   Am.   B.   R.    , 
303. 

168.  In  re  Kimball,  7  Fed.  461:  In  re 
Duff,  4  Fed.  519;  In  re  Rogers,  Fed.  Cas. 
1,301;  In  re  Chapman,  Fed.  Cas.  2,601. 

164.  In  re  Woods,  Fed.  Cas.  17,990;  In 
re   Clelland,  2   Ch.   App.    (Eng.)  ^466. 

165.  Matter  of  Hudson  River  Elec.  Power 
Co.  (D.  C,  N.  Y.),  23  Am.  B.  R.  191,  173 
Fed.  934. 

166.  Zugalla  v.  International  Mercantile 
Agency  (C.  C.  A.,  3d  Cir.),  16  Am.  B.  R. 
67,  142  Fed.  927,  revg.  13  Am.   B.  R.   725. 
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ing  and  practically  signify  the  same  thing.  The  word  **  mercantile  "  likt» 
the  word  "  trading  "  connotes  the  buying  and  selling  of  commodities.^®^  It 
is  possible,  however,  that  it  has  a  broader  significance  and  may  have  been 
used  to  enlarge  the  meaning  of  the  word  "  trading."  ^^ 

f.  Mining  corporations. —  The  word  mining  was  inserted  in  subd.  b  of 
this  section  by  the  amendatory  act  of  1903,  to  meet  the  quite  uniform  hold- 
ings that  such  companies  were  neither  manufacturing  nor  trading  cor- 
porations.*®® The  meaning  of  the  word  is  undoubtedly  the  common  one, 
and  a  company  which  is  engaged  in  taking  from  the  earth  any  mineral  or 
natural  product  for  the  purpose  of  selling  or  reducing  it  or  working  it  up 
into  a  salable  article  may  hereafter  be  petitioned  again3t.  The  word 
''  mining  "  is  sufficiently  broad  in  ite  meaning  to  include  the  quarrying  of 
slate,  granite  and  stone/^® 


167.  Zugalla  v.  Mercantile  Agency  (C.  C. 
A.,  3d  Gir.),  16  Am.  B.  R.  67,  142  Fed. 
927. 

168.  In  re  N.  Y.  &  Westchester  Water 
Co.  (D.  C,  N.  Y.),  3  Am.  B.  R.  508,  98 
Fed.  711;  which  declares  that  "  The  business 
of  a  trader  includes  both  buying  and  sell- 
ing either  goods  or  merchandise,  or  other 
goods  ordinarily  the  subject  of  traffic;  and 
the  term  '  mercantile  pursuits '  means  the 
buying  or  selling  of  goods  or  merchandise  or 
dealing  in  the  purchase  or  sale  of  commod- 
ities.". In  re  Surety  &  Guarantee  Trust  Co. 
(C.  C.  A.,  7th  Cir.),  9  Am.  B.  R.  129,  121 
Fed.  73. 

169.  In  re  Tecopa  Mining  &,  Smelting 
Co.  (D.  C,  Cal.),  6  Am,  B.  R.  250,  110  Fed. 


120;  In  re  Keystone  Coal  Co.  (D.  C,  Pa.), 
6  Am.  B.  R.  377,  109  Fed.  872;  McHatnara 
V.  Helena  Coal  Co.  (D.  C,  Ala.),  5  Am. 
B.  R.  48;  In  re  Woodside  Coal  C©.  (D.  C, 
Pa.),  5  Am.  B.  R.  186,  105  Fed.  56;  In  re 
ChicagO'Joplin  Lead  &  Zinc  Co.  (D.  C, 
Mo.),  4  Am.  B.  R.  712,  104  Fed.  67;  In  re 
Rollins  Gold  &  Silver  Mining  Co.  (D.  C. 
N.  Y.),  4  Am.  B.  R.  327,  100  Fed.  982; 
In  re  Elk  Park  Mining  &  M.  Co.  (D.  C, 
Col.),  4  Am.  B.  R.  131,  101  Fed.  422. 

170.  Matter  of  Matthews  Consolidated 
Slate  Co.  (C.  C.  A.,  Ist  Cir.),  16  Am.  B.  R. 
407,  144  Fed.  737,  affg.  16  Am.  B.  R.  350; 
In  re  Quincy  Granite  Quarries  Co.  ( D.  C, 
Mass.),  16  Am.  B.  R.  823,  147  Fefd.  279; 
Burdick  v.  Dillon,  144  Fed.  737. 
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PARTNERS. 

§  5.  Partners. — a  A  partnership,  during  the  continuation  of  the 
partnership  business,  or  after  its  dissolution  and  before  the  final 
settlement  thereof,  may  be  adjudged  a  bankrupt. 

h  The  creditors  of  the  partnership  shall  appoint  the  trustee;  in 
other  respects  so  far  as  possible  the  estate  shall  be  administered  as 
herein  provided  for  other  estates. 

c  The  court  of  bankruptcy  which  has  jurisdiction  of  one  of  the 
partners  may  have  jurisdiction  of  all  the  partners  and  of  the 
administration  of  the  partnership  and  individual  property. 

d  The  trustee  shall  keep  separate  accounts  of  the  partnership 
property  and  of  the  property  belonging  to  the  individual  partners. 

c  The  expenses  shall  be  paid  from  the  partnership  property  and 
the  individual  property  in  such  proportions  as  the  court  shall 
determine.  \ 

/  The  net  proceeds  of  the  partnership  property  shall  be  appro- 
priated to  the  payment  of  the  partnership  debts,  and  the  net  proceeds 
of  the  individual  estate  of  each  partner  to  the  payment  of  his  indi- 
Tidual  debts.  Should  any  surplus  remain  of  the  property  of  any 
partner  after  paying  his  individual  debts,  such  surplus  shall  be  added 
to  the  partnership  assets  and  be  applied  to  the  payment  of  the 
partnership  debts.  Should  any  surplus  of  the  partnership  property 
remain  after  paying  the  partnership  debts,  such  surplus  shall  be 
added  to  the  assets  of  the  individual  partners  in  the  proportion  of 
their  respective  interests  in  the  partnership. 

g  The  court  may  permit  the  proof  of  the  claim  of  the  partnership 
estate  against  the  individual  estates,  and  vice  versa,  and  may  marshal 
the  assets  of  the  partnership  estate  and  individual  estates  so  as  to 
prevent  preferences  and  secure  the  equitable  distribution  of  the 
property  of  the  several  estates. 

fe  In  the  event  of  one  or  more  but  not  all  of  the  members  of  a  part- 
nership being  adjudged  bankrupt,  the  partnership  property  shall  not 
be  administered  in  bankruptcy,  unless  by  consent  of  the  partner  or 
partners  not  adjudged  bankrupt;  but  such  partner  or  partners  not 
adjudged  bankrupt  shall  settle  the  partnership  business  as  expe- 
ditiously as  its  nature  will  permit,  and  account  for  the  interest  of  the 
partner  or  partners  adjudged  bankrupt. 


Analogoas  provisions:   In  U.  S.:   Act  of  1867,  §  36;  R.  S.,  %  51dl;  Act  of  1841,  §  li. 

In  Eng.:    Act  of  1883,  |§  110,. 112,  113,  115;   General  Eules  258-270. 
Cross-references:    To  the  law:  §$  1(19),  2(1).  3,  4,  6,  7,  8,  18,  19,  32,  and  59. 

To  the  General  Orders:    VIII.  and  generally  to  V,  VI,  VII,  and  IX. 

To  the  Fonns:   Nos.  1  and  2. 

[143] 


144  Partners.  [§   5. 

a 

SYNOPSIS  OF  SECTION. 

PARTNERS. 

I.  Bankrupt  Partnership,  145. 

a.  Hislori€al  and  genercd,  145. 

b.  What  constitvies  a  partnership^  145. 

c.  The  entity  doctrine,  146. 

d.  Receiverahip  as  act  of  bankruptcy,  148. 

B.  When  a  Partnership  May  be  Adjudged  Bankrupt,  149. 

a.  StattUory  provisionj  149. 

b.  Acts  of  hankruptcy  by  a  partnership,  150. 

(1)    In  GENERAL,   150. 

(2)  Commission  op  act  of  bankruptcy  by  one  partner,  150. 

(3)  What  constitutes  acts  of  bankruptcy,  151. 
€.  Insolvency,  152. 

d.  Deathy  insanity,  or  infancy  of  a  pcartner^  153. 

(1)  Death  of  partner,  153. 

(2)  Insanity  of  partner,  154. 

(3)  Infancy  op  partner,  154. 

ID,  'Practice  Before  Adjudication^  154. 

a.  In  general,  154. 

b.  Petition  by  partners  where  all  do  not  join,  155. 

(1)  In  general,  155. 

(2)  Rights  of  non-joining  partner,  155. 

(3)  Intervention  by  creditors,  157. 

c.  FoTin  of  petition,  157. 

IV.  Adjudication,  158. 

a.  In  general,  158. 

b.  Effect  of  adjudicaiion  on  disdiarge,  159. 

(1)  In  general,  159. 

(2)  Discharge  of  partnership  debts,  159. 

V.  Jurisdiction  Where  Partners  are  Domiciled  in  Different  Districts,  161. 

VI.  Trustees  of  Bankrupt  Partnersh^MS,  163. 

a.  In  general,  162. 

b.  Choice  of  trustees,  162. 

c.  Powers  in  respect  to  indii/idticd  estales,  162. 

d.  Separate  accounts,  163. 

e.  Expenses,  163. 

Vn.  Provability  of  Debts,  163. 

a.  In  general,  163. 

b.  Claims  of  partnership  against  individual  partners  and  vice  versa,  163. 

Vm.  Marshalimg  Assets  and  Distribution,  165. 

a.  So  as  to  prevent  preferences,  165. 

b.  Marshalling  estate  of  unadjvdicated  partner  against  his  consent,  166. 

c.  Distribution,  167. 

(1)  In  general,  167. 
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^^  MaiKhdling  Assets  and  Distributioa — Continued: 

(2)    PARTNEBfiHiP  AND  INDIVIDUAL  CREDITORS,    167. 

(3)  Solvency  of  partneks;  no  firm  asbets,  169. 

d.  What  are  firm  assets  and  what  are  individual  assets^  170. 

e.  Firm  debts  and  individual  debts y  171. 

(1)  In  general,  171. 

(2)  Commercial  paper;  firm  as  maker  or  indorser,  172. 

(3)  Partner  signing  individual  name,  1,73. 

(4)  Assumption  of  partnership  debts,  173. 

(5)  Assumption  of  individual  debts,  175. 

f .  Proof  against  and  dividends  from  each  estate,  176. 

IX.  Where  One  or  More  Partners  are  Solvent,  177. 

a.  In  general,  177. 

b.  Wawer  of  consent,  177. 

c.  Application  and  effect  of  sybseeiion,  177. 


I.  BANKRUPT  PARTNERSHIP. 

a.  Historical  and  general. —  General  Order  VIII,  relating  to,  prooeedinga 
in  partnership  cases,  should  be  read  in  connection  with  this  sectioh.^  All 
bankniptcy  laws  have  specific  provisions  regulating  the  adjudication  of 
partnerships  and  the  interrelation  of  the  debts  and  assets  of  the  partnership 
and  its  members.  The  English  statute  here  resembles  pur  present  and  past 
laws ;  the  interpretation  of  the  two  statutes  is  not,  however,  always  identical. 
Section  36  of  our  law  of  1867  is  strikingly  similar  to  §  14  of  its  predecessor. 
of  1S41.  The  present  section  expresses  in  fewer  words  all  that  those  sections 
(lid,  and  something  more.  It  really  should  be  a  subsection  of  §  4;  for  it 
treats  of  the  third  class  of  business  entities,  *^  who  may  become  bankrupts." 

b.  What  constitutes  a  partnership. —  The  term  "partnership"  is  not 
spiH?ifically  defined  in  this  act.  By  §  1  (19)  it  is  included  in  the  meaning 
of  the  term  *^  person  "  and  it  is  also  provided  in  §  1  (6)  that  "  corporations  " 
melude  *^  limited  or  other  partnership  associations  organized  .under  laws 
making  the  capital  subscribed  alone  responsible  for  the  debts  of  the  associa- 
tion.^' The  section  under  discussion  thus  applies  only  to.  general  partner- 
'^'lips.  It  does  not  extend  to  partnerships  by  estoppel  but  such  as  are 
partnerships  as  to  creditors  only.^  The  existence  of  a  partnership  must  be 
'^ii^^wn  to  be  an  actual  status,  valid  as  against  creditors,  and  not  a  status 
^'^^*ated  by  estoppel  against  a  former  partner.^    The  provisions  of  the  section 

1.  5^0    General    Orders    in    Bankruptcy,  24    Am.    B.    R.    804,    180    Fed.    787,    the 

*l.  pout.  court  said:     "The  existence  of  a  partner- 

*'  In  re  Kenney    (D.  C,  N.  Y.),   3   Am.  ship  within  the  meaning  of  this  section  is 

•    ^-    353,    97    Fed.    554:    Lott   v.    Youn«]r  its   actual   status.  a«  distinguished   from  a 

P'  C  A.y  9th  Cir. ).  6  Am.  B.  R.  436,  109  status  created  by  estoppel  against  a  former 

_^^-  798.    As  to  what  is  a  partnership,  see  partner.     If   it  has   been   dissolved   by   the 

V"^^  Beckwith   (D.  C,  Pa.),  12  Am.  B.  R.  partners  inter  sese  Ijefore  the  filing  of  the 

^-^^^  130  Fed.  47.'):  In  re  Alden  (Ref.,  Ohio),  petition,    it    is    not   thereafter    an    existing 

^^  Am.  R.  R.  362.  partnership,   and  the  proceedings   in   hank- 

^«  Status    at    time    of    filing    petition. —  ruptcy    cannot   be    said    to    have    been    in- 

Ai\  the  case  of  In  re  Pinson    (I).  C  Ala,^,  stituted    'during   the    continuation    of    the 
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relate  to  a  partnership  between  the  parties  where  there  may  be  both  joint 
and  individual  assets.*  The  mere  ^^  holding  out "  of  a  person  to  be  a  partner 
is  not  of  itself  sufficient  to  bring  the  alleged  partnership  within  the  act-* 
With  this  limitation,  however,  the  State  decisions  on  partnership  law  seem 
controlling.  Valuable  precedents  will  also  be  found  in  numerous  decisions 
imder  the  law  of  1867.  An  unincorporated  company  doing  business  as  a 
private  bank  under  a  State  law  giving  it  some  of  the  privileges  of  a  corpora- 
tion is,  nevertheless,  a  partnership.^  The  mere  fact  that  one  person,  having 
the  title  to  real  estate  in  his  own  name,  pays  some  portion  of  the  income 
thereof  to  another  person  does  not  establish  that  they  are  partners.'^  Under 
all  the  cases  it  is  necessary  in  order  to  proceed  to  adjudication  that  an  actual 
partnership  be  shown.^  A  partnership  which  has  ceased  to  exist,  but  has 
remaining  assets  and  debts,  is  considered  as  subsisting  as  to  its  creditors 
until  its  property  is  subjected  to  the  satisfaction  of  their  debts.® 

c.  The  entity  doctrine. —  But  a  partnership  now  is  something  other  than 
that  under  the  law  of  1867.  There  the  words  were,  "  two  or  more  persons 
who  are  partners'  in  trade."  Now  it  is  "  a  partnership ''  that  "  may  be 
adjudged  a  bankrupt."  This  phrasing,  coupled  with  other  clauses^  has  led 
to  the  doctrine  that  a  partnership  is  in  bankruptcy  a  legal  entity  ^®  —  a  joint 
relation  where  the  identity  of  the  members  has  been  lost  —  and  that,  there- 
fore, the  individuals  and  the  partnership  are  entities  separate  and  distinct 
from  each  other.^^  .  A  partnership  being  a  distinct  entity,  it  owns  its  prop- 
erty and  owes  its  debts  apart  from  the  individual  property  of  its  members 


partnership  business,'  nor  can  debts  created 
thereafter  by  the  continuing  partner  be  con- 
sidered partnership  debts.  The  jurisdiction 
of  the  bankruptcy  court  to  adjudicate  and 
administer  attaches  only  upon  the  showing 
of  the  actually  existing  partnership,  con- 
stituting a  legal  entity  at  the  time  of  the 
filing  of  the  petition/' 

4.  In  re  Kenney  (D.  C,  N.  Y.),  3  Am. 
B.  R.  353,  97  Fed.  554. 

5.  Jones  v.  Burnham,  Williams  &  Co. 
(C.  C.  A.,  3d  Cir.),  15  Am.  B.  R.  85,  138 
Fed.  986. 

6.  Burkhart  v.  German- American  Bank 
(D.  C,  Ohio),  14  Am.  B.  R.  222,  13T  Fed. 
958. 

7.  In  re  Lamon  (D.  C,  N.  Y.),  22  Am. 
B.  R.  635,  171  Fed.  516. 

8.  In  re  Hudson  Clothing  Co.  (D.  C, 
Me.),  17  Am.  B.  R.  826,  148  Fed.  305;  Rush 
V.  Lake  (C.  C.  A..  9th  Cir.),  10  Am.  B.  R. 
455,  122  Fed.  561;  Buckingham  v.  First 
Natl.  Bank  (C.  C.  A.,  6th  Cir.),  12  Am. 
B.  R.  465,  131  Fed.  192;  Lett  v.  Young 
(C.  C.  A.,  9th  Cir.),  6  Am.  B.  R.  436,  100 
Fed.  798;  Buffalo  Milling  Co.  v.  Lowisburg 
Dairy  Co.   (D.  C,  Pa.),  20  Am.  B.  R.  279. 

An  association  formed  for  the  purpose  of 
dealing  in  real  estate,  taking  title  thereto 


in  the  name  of  a  trustee  under  a  trust  deed 
wherein  the  members  agreed  to  share  in 
the  profits  and  losses,  is  a  partnership. 
Matter  of  Alden  (Ref.,  Ohio),  16  Am.  B.  R. 
362.  Where  two  persons  intending  to  form 
a  corporation,  which  was  never  organized, 
associate  themselves  in  a  mercantile  busi- 
ness, one  contributing  goods  and  the  other 
cash,  which  was  deposited  in  bank  and  use^i 
for  the  business,  there  is  a  partnership  in 
fact,  which  may  be  adjudicated  bankrupt. 
Manson  v.  Williams  (C.  C.  A.,  1st  Cir.),  18 
Am.  B.  R.  674,  153  Fed.  525,  aff'g.  17  Am. 
B.  R.  826,  148  Fed.  305,  affd.  22  Am.  B.  R. 
22,  213  U.  S.  453. 

9.  Holmes  v.  Baker  &  Hamilton  (C.  C.  A., 
9th  Cir.),  20  Am.  B.  R.  252;  In  re  Hirsch 
(D.  C,  N.  Y.),  3  Am.  B.  R.  44,  97  Fed.  571. 

10.  See  In  re  Meyers  (C.  C.  A.,  2d  Cir.), 
3  Am.  B.  R.  559,  98  Fed.  976;  In  re  Stein 
(C.  C.  A.,  6th  Cir.),  11  Am.  B.  R.  536,  127 
Fed.  547;  In  re  McLaren  (D.  C,  N.  Y.),  11 
Am.  B,  R.  141,  125  Fed.  835;  In  re  Perley 
(D.  C,  Mo.),  15  Am.  B.  R.  54,  13j:  Fed. 
927. 

11.  In  re  Sanderlin  (D.  C,  N.  Car.),  6 
Am.  B.  R.  384,  109  Fed.  857;  In  re  McMur- 
trey  (D.  C,  Tex.),  15  Am.  B.  R.  427,  142 
Fed.  853. 
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which  it  does  not  own,  and  apart  from  the  individual  debts  of  its  members 
which  it  does  not  owe.  It  may  be  adjudged  bankrupt,  although  the  partners 
who  compose  it  are  not  so  adjudicated,*^  In  other  words,  the  firm  must  peti- 
tion or  be  petitioned  against ;  if  the  latter,  the  firm,  or  a  member  of  it  acting 
within  the  scope  of  the  partnership,  must  have  committed  the  act  of  bank- 
ruptcy; and,  if  adjudication  follows,  the  firm,  eo  nomine,  must  be  adjudi- 
cated.^ Under  this  principle  a  partnership  as  an  entity  may  be  adjudged 
to  be  a  bankrupt,  irrespective  of  any  adjudication  against  the  individual 
members."    This  doctrine  is  essentially  diflFerent  from  that  of  the  English 


12.  In  re  Bertenshaw  (C.  C.  A.,  8th 
Cir.),  19  Am.  B.  R.  57T,  157  Fed.  363.  The 
following  cases  are  cited  as  establishing 
this  proposition:  In  re  Corcoran  (Ref., 
Ohio),  12  Am.  B.  R.  283;  In  re  Stein  &  Co. 
(C.  C.  A.,  7th  Cir.),  11  Am.  B.  R.  536,  538, 
127  Fed.  547,  62  C.  C.  A.  272 ;  In  re  Mercur 
(C.  C.  A.,  3d  Cir.),  10  Am.  B.  R.  505,  122 
Fed.  384,  58  C.  C.  A.  472;  In  re  Farley 
(D.  C,  Va.),  8  Am.  B.  R.  266,  115  Fed.  359; 
In  re  Sanderlin  (D.  C,  K.  C),  6  Am.  B.  R. 
384,  109  Fed.  857;  Oreen  River  Deposit 
Bank  v.  Craig  (D.  C,  Ky.),  6  Am.  B.  R. 
381, 110  Fed.  137;  In  re  Hale  (D.  C,  N.  C), 
6  Am.  B.  R.  35,  107  Fed.  432;  Strause  v. 
Hooper  (D.  C,  N.  C),  5  Am.  B.  R.  225,  105 
Fed.  590;  In  re  Barden  (D.  C,  N.  C),  4 
Am.  B.  R.  31,  101  Fed.  563;  In  re  Meyer 
(C.  C.  A.,  2d  Cir.),  3  Am.  B.  R.  559,  98 
Fed.  976,  39  €.  C.  A.  368;  In  re  RusseU 
(D.  C,  Iowa),  3  Am.  B.  R.  91,  97  Fed.  32; 
In  re  McFaun  (D.  C,  Iowa),  3  Am.  B.  R. 
66,  96  Fed.  592;  In  re  Meyers  (D.  C, 
N.  Y.),  2  Am.  B.  R.  707,  96  Fed.  408;  In  re 
CebaloB  &  Co.  (D.  C,  N.  J.),  20  Am.  B.  R. 
459,  464;  Matter  of  Everybody's  Market 
(D.  C,  Okl.),  21  Am.  B.  R.  925,  173  Fed. 
492;  In  re  Junck  k  Balthazard  (D.  C, 
W.  Va.),  22  Am.  B.  R.  298,  169  Fed.  481. 

A  partnership  is  a  distinct  entity,  a  "  per- 
BOQ  "  under  i  1  ( 19 ) .  Mills  v.  Fisher  k  Go. 
(C.  C.  A.,  6th  Cir.),  20  Am.  B.  R.  237,  239. 

The  adjudication  of  a  partnership  draws 
to  the  court  for  administration  the  indi- 
vidual estate  of  the  partners,  though  as 
individuals  they  have  not  been  adjudicated. 
Matter  of  Latimer  (D.  C,  Pa.),  23  Am.  B. 
R.  388,  174  Fed.  824;  In  re  Stokes  (D.  C, 
Pa.),  106  Fed.  312. 

Opposition  to  entity  doctrine.*- In  the 
case  of  In  re  Forbes  (D.  C,  Mass.),  11  Am. 
B.  R.  787,  128  Fed.  137,  "For  some  pur- 
poses a  partnership  has  been  treated  as  an 
entity  apart  from  the  partners;  for  other 
purposes  it  has  been  treated  as  a  congeries 
to  partners.  Some  courts  have  suggested 
that  the  Act  of  1898  has  adopted  for  bank- 
ruptcy the  theory  of  an  entity  separate  from 
the  partners.   Yet  this  treatment  of  a  part- 


nership is  irreconcilable  with  other  provi- 
sions of  the  statute.  Section  5-h  of  the  act 
provides  that  the  partnership  property  (ex- 
cept in  case  of  consent)  shall  not  be  ad- 
ministered in  bankruptcy  unless  all  the 
partners  are  adjudged  bankrupt.  This  is 
in  effect  a  provision  that  the  partnership 
shall  not  be  made  bankrupt,  except  by  the 
adjudication  of  all  its  partners.  Adjudica- 
tion without  accompanying  distribution  of 
the  bankrupt  estate  would  be  worse  than  a 
vain  form,  for  it  would  confuse  inextricably 
questions  of  preference,  lien,  attachment 
and  the  like.  .  .  .  Section  5-b  contem- 
plates that  the  adjudication  under  a  joint 
petition  shall  be  both  joint  and  several.  If 
the  adjudication  were  joint  only,  there 
would  be  no  object  in  providing  that  the 
joint  creditors  alone  shall  elect  the  trustee. 
Still  again,  section  5-c  gives  to  the  court 
which  has  jurisdiction  of  one  partner 
'jurisdiction  of  all  the  partners'  and  says 
nothing  about  jurisdiction  of  the  partner- 
ship as  an  entity.  Read  as  a  whole,  Form 
No.  2  agrees  with  section  5-h,  and  not  with 
the  theory  of  entity.  It  is  in  terms  the 
petition  of  individuals.  It  sets  out  that 
they  owe  debts  which  they  cannot  pay  and 
that  they  desire  the  benefits  of  the  bank- 
rupt act" 

18.  Where  there  is  no  adjudication 
against  the  firm,  assets  may  not  be  ad- 
ministered by  the  bankruptcy  court,  if  there 
be  one  member  not  adjudicated,  unless  he 
consent.  In  such  cases  the  unadjudicated 
partner  has  the  right  to  wind  up  the  firm, 
paying  over  only  the  share  of  the  bankrupt 
partner  to  his  trustee.  Mills  v.  Fisher  & 
Co.   (C.  C.  A.,  6th  Cir.),  20  Am.  B.  R.  237. 

14.  Mills  V.  Fisher  &  Co.  (C.  C.  A.,  6th 
Cir.),  20  Am.  B.  R.  237,  159  Fed.  897; 
Matter  of  Union  Bank  (C.  C.  A.,  6th  Cir.), 
25  Am.  B.  R.  148,  184  Fed.  224,  in  which 
case  the  court  said :  "  The  difference  in 
this  regard  between  section  5  of  the  present 
bankruptcy  act  on  the  one  hand,  and  sec- 
tion 14  of  the  act  of  1841,  and  section  36  of 
the  act  of  186T  on  the  other,  is  enoupli  to 
show  that  Congress  intended  by  the  present 
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laW;  where  even  if  the  firm  be  proceeded  againaty  the  adjudieaitiiofa  must  h^ 
againet  the  partaiers  individually."  Qur  law  and  praati«e,  prior  to  tha 
present  statute,  were  to  the  same  effect  This  new  doctriuie  of  entity^  how- 
ever, has  already  led  to  some  decisions  of  far-reaching  importjanee,  and  should 
be  kept  continually  in  mind  by  the  situdenit  or  piactitiogaer  who  would  uixdea> 
Btand  one  of  the  most  confusing  branches  of  the  law  of  bankruptay.^^;  The 
entity  doctrine  permits  of  ithe  adjudioa^oa  in  banlaraptcy  of  a  partnitoahip 
one  of  the  members  of  which  is  inaane^^^  buit  will  not  justify  an  adjudicaiioai 
where  some  of  fthe  alleged  membeiB  deny  tha  existence  and  oompoeition  of 
the  partnership.^*  This  doctrine  prevents,  in  considering  the  value  of  the 
partnership  property,  the  including  of  the  homestead  of  one  of  the  partnera 
in  the  assets.^  The  recognition  and  applicaifcion  of  this  dootrine  doe<?  not 
modify  in  any  way  the  CBtablished  rule,  fixing  the  substantive  rights  of 
creditors,  irrespective  of  the  partnership  and  of  its  individual  members.** 
The  full  force  and  application  of  the  doctrine  is  in  connection  with  the  ad- 
judication of  the  partnership,  separate  and  distinct  from  the  adjudicartion 
of  the  several  partners.^^  The  rule  seems  firmly  established  that  the  part- 
nership as  a  distinct  entity  may  be  adjudicated  a  bankrupt,  without  a  pro- 


act  to  treat  partnerships  as  entities,  dis- 
tinct from  their  members,  for  the  purpose 
at  least  of  permitting  partnerships  to  be 
adjudicated  bankrupts  either  through  vol- 
untary or  involimtary  proceedings."  Citing 
In  re  Meyer  (C.  C.  A.,  2d  Cir.),  a  Am.  B. 
R.  559,  98  fed.  976. 

19.  Act  of  1883,  S  115;  General  Rules 
264. 

16.  In  re  Pincus  (D.  C,  N.  Y.),  17  Am. 
B.  R.  331,  337,  147  Fed.  621,  in  which  the 
court  said:  "The  right  to  proceed  in  bank- 
ruptcy against  a  partnership  as  a  legal  en- 
tity is  new,  and  before  the  act  of  1898  was 
unheard  of."  For  interesting  case  relative 
to  the  result  of  a  literal  application  of  the 
doctrine  of  entity  to  partnerships  in  bank- 
ruptcy, see  In  re  Forbes  (D.  C,  Mass.),  11 
Am.  B.  R.  787,  128  Fed.   138. 

17.  In  re  Stoin  &  Co.  (C.  C.  A.,  7th  Cir.), 
11  Am.  B.  R.  536.  127  Fed.  547. 

18.  In- re  McLaren  (D.  C.  N.  Y.),  11  Am. 
B    R.   141,   125  Fed.   835. 

19.  In  re  McMurtrey  (D.  C,  Tex.),  15 
Am.  B.  R.  427,  142  Fed.  853.  This  doctrine 
has  been  carried  even  so  far  as  to  require 
the  ^payment  of  the  statutory  fee^  for  part- 
nerships and  eacli  of  the  individuals  in  In 
re  Barden  (D.  C,  X.  C).  4  Am.  B.  R.  31, 
101  Fed.  553,  and  In  re  Farley  (D.  C,  Va.K 
8  Am.  B.  R.  266,  115  Fed.  359.  thoup:h  the 
soundness  of  these  niling"^  has  been  fre- 
quently challenged. 


SO.  Matter  of  Union  Bank  (C.  C.  A.,  6th 
Cir.),  25  Am.  B.  R.  148,  184  Fed.  224. 

Notwithstanding  the  entity  doctrine  "  the 
fact  remains  as  true  as  ever  that  partner- 
ship debts  are  debts  of  members  of  the  firm, 
and  that  the  individual  liability  of  the  mem- 
bers is  not  collateral  like  thaif  of  a  surety, 
but  primary  and  direct,  whatever  privities 
there  may  be  in  the  marshalling  of  assets.** 
Mr.  Justice  Holmes  in  Francis  v.  McNeal 
(U.  S,  Sup.  Ct.),  30  Am.  B.  R.  244,  affg. 
26  Am.  B.  R.  556,  186  Fed.  481,  108  C.  C. 
A.  459. 

21.  Adjudication  .of  partnership  apart 
from  members.— Mills  v.  Fisher  A  Co.  (C. 
C.  A.,  6th  Gir.),  23  Am.  B.  R.  237,  159  Fed. 
897,  in  which  case  the  court  held  that  the 
partnership  as  an  entity  may  be  adjudged  to 
be  a  bankrupt,-  irrespective  of  any  adjudica- 
tion against  the  individual  members;  In  re 
Bertenshaw  (C.  C,  8th  Cir.),  19  Am.  B.  R. 
577,  157  Fed.  363,  in  which  case  the  court 
said :  "  The  uniform  current  of  authority  is 
that  under  this  act  a  partnership  is  a  dis- 
tinct entity,  separate  from  the  individuals 
who  compose  it;  that  it  owns  its  property 
and  owes  its  debts  which  are  respectively 
separate  and  distinct  from  the  individual 
property  and  the  individual  debts  of  its 
partners,  and  that  tlie  adjudication  of  the 
partnership  a  bankrupt  apart  from  or  in 
addition  to  the  adjudication  of  its  partners 
bankrupts   is  indispensable  to  the  juriRdtc- 
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eeeding  being  prooeouted  againBt  the  odier  membetB  of  the  partaerahip^  and 
on  the  other  hand  proceedings  may  be  instituted  egainet  the  individual  mem- 
bere  of  the  partnership  without  in  any  vMiy  involving  the  partnerahip  itself** 
d.  Beceivenhip  at  aet  of  bankniptoy.-^  Under  the  original  law,  following 
the  analogy  of  the  corporation  eaees^  it  wiaa  held  that  the  ooneent  to  or  the 
appoinftmeoi  of  reoeiven  of  a  pwEtenaship  was  ncut  an  aet  of  bankruptcy.^ 
Thisis  no  longeir  tme.  Seotion  8^  (4),  ae eiaeiHied,  means  that  the  appoint- 
ment of  a  receiver  of  an  insolvent  patiaeiship  is  an  act  of  bankruptcy.** 

n.  WHEN  PASTNERSHIF  MAY  BE  ADJUDGED  BAKKRUPT. 

a.  Statutory  proviiion.-^  The  statute  provides  that :  "A  partnership  during 
the  continuation,  of  the  partnemship  busiiiq?^  or  aitear  its  di»ii^lutio|i  and  be- 
*fore  the  final  setdement  Ihereof  may  be  adjudged  a  i)ankrupt."  During  the 
continuation  of  the  partnership  business  the  partnership  may  be  adjudged 
bankrupt  The  limitation  of  the  filing  of  pedtionB  by  or  lagainst  a  partner- 
ship founded  in  the  words  ^^  after  the  dissolution  and  before  the  fin<al  settle- 
ment thereof/'  is  of  little  importance..  It  has  been  held  that  there  oau  be  no 
final  settlement  until  aU  the  debts  are  paid.^  The  partneiship  affairs  are  un« 
settled  within  the  meaning  of  this  provision  so  long  ee  partnership  debts  are 

Am.  B.  K.  577,  157  Fed.   363;   Francis-  ▼. 
McNeal  (€.  C.  A.,  34  Cir.),  26  Am.  B.  R. 
555,  186  Fed.  481,  108  C.  C.  A.  459,  holding 
that  a  partnerglitp  n  a  legal  entity  that 
may  be  adjudged  a  bankrupt . eitlier  ia.a 
iKiliintary  or  an  involttiitary  prooeeding  ir- 
reapq^tive  ol  tbe  adjudioatioo  against  >n^  . 
df  iiA  members,  but  where  in  an  involuatary 
iproceeding  ,an  act  of  bankruptcy  charged  ' 
inyolves  the  insolvency  of  the  partnership  i 
there  can  be  no  adjudication  unless  it  and  ' 
all  ltd  members  are  intooltent/ affd.  (U.  8. 
Sup.  Cjt-)>  30  Am.  B.  R.  244,  and  see  In  re 
City  Contracting  &  BIdg.  Co.   (D.  C.»  Ha- 
waii), 30  Am.  B.  R.  133. 

84.  Vaccaro  v.  Bank  (0.  C.  A.,  6th  Cir.)* 
4  Am.  B.  B.  474,  103  Fed.  436;  Da>.s  r. 
Sterens  (D.  C,  S.  bak.),  4  Am.  B.  R.  768, 
104  Fed.  235.  See  also  In  re  Hercur  (D.  C, 
Pa.),  8  Am.  B.  R.  275,  116  Fed.  655. 

£5.  Compare  discussion  under  §  8-a  (4), 
ante, 

£6.  In  re  Lety,  etc.  (D.  C,  N.  Y.),  2  Am. 
B.  R.  21,  95  Fed.  813;  In  re  Meyers,  96  Fed. 
408;  In  re  Hirsch  (D.  C,  N.  T.),  3  Am. 
B.  R.  344,  97  Fed.  571,  But  Royston  v. 
Wies  (C.  C.  A.,  5th  Cir.),  7  Am.  B.  R.  584, 
112  Fed.  962,  seems  to  imply  that  lapse  of 
time  is  equivalent  to  a  settlement.  Com- 
pare Holmes  y.  Baker  &  Hamilton  (C.  CL 
A.,  9th  Cir.),  20  Am.  B.  R.  252. 


tion  of  the  court  of  bankruptcy  to  adminis- 
ter the  partnership  property."  See  Fidelity 
Trust  Co.  V.  Gaskell  (C.  C.  A.,  8th  Cir.),  28 
Am.  B.  R.  4,  in  which  the  court  said:  ''A 
partnership  is  a  distinct  entity,  a  person, 
separate  from  the  partners  who  compose  it 
and  from  all  other  partnerehlpe.  It  owxs 
its  property  apart  from  the  IndiFidual  prop* 
eity  of  its  membera  and  apart  from  the 
property  of  every  other  partnership  of 
which  any  of  its  members  happen  to  be 
members  and  it  owes  its  debts  apart  from 
the  indiTidual  debts  of  its  members,  and 
from  the  debts  of  other  partnerships  of 
which  any  of  its  membera  are  members. 
...  A  receiyer  or  trustee  of  a  partner- 
ship adjudged  a  bankrupt  is  not  the  re- 
eeiYer  or  tmatee  of  the  property  of  another 
anadjudicated  partnership  in  which  the 
members  of  the  bankrupt  partnership  were 
also  members,  and  he  has  no  more  right  to 
seize  or  to  administer  such  property  than 
he  has  to  take  and  distribute  the  property 
of  any  other  stranger." 

tS.  Am.  Steel  &  Wire  Co.  t.  CooTsr 
(Okla.,  Sup.  Ct.),  25  Am.  6.  R.  58,  citing 
In  re  Meyer  (C.  C.  A.,  2d  Cir.),  3  Am.  B.  R, 
559,  98  Fed.  976,  39  C.  C.  A.  368;  In  re 
Stein  k  Co.  (C.  C.  A.,  7th  CSr.),  11  Am. 
B.  R.  536,  127  Fed.  547,  62  C.  C.  A.  272. 
in  re  Bertenshaw   (C.  a  A.,  Sth  Cir.),  19 


left  utipaid.''    It  is  d<j^M6ss  trne  ihki  (the  ejdateBoe  of  fissdter  is  npt  eesemJial 
toa partjnership  adjiidicfttion.    It  ha^  be^u  que&tioned  wheth^  a  partner  can. . 
in  BCL  iqdiTidual  proceeding,  a^ure  a  discharge  tha/t  will  be  effective  against- 
his  partnership  liability.^    If  tnis  be  so,  it  may  be  questioned  whether  either 
the  bankrupt  or  his  creditors  would  He  beneficially  affected  by  th&  adjtidioa- 
tion  of  a  partnership  which  has  no  assets.    The  only  benefit  to  aocme  t«>  tlie 
credrtors  of  the  firm  ^rt^uld  b©  the  appoiatmtent  of  -a  trustee  who,  in  ^the^ecKer- 
6ifi8  9>f  the  poweFs  fionferaed  opoii  him,  might  discover *^sieet&  of  the  firm 
which  had  not  »been  disclosed.^    In  other,  words,  ^the  limitation  stated  a^bove- 
may,  in  actual  practice,  where  the  partnership  has  no  assets,  amount  to  an  . 
absurdity.    In  gthex  TO^peete  ti^  limit^tiotti  19  declaratory  of  the  law.     The- 
mere  dissolution  of  a  copartnership  does  not  destroy  its  existence  as  to  its- 
creditors.    It  was  otherwise  under  the  law  of '1867.*^    The  individual  asset* 
of  members  of  a  firnl  may-  be  adminis'tered  by  the  court  so  far  wb  may  be 
necessary  to  settle  the  partnership  affairs,  although  euch  members  are  not 
individually  declared  to  be  bankmipt.'^ 

b.  Acts  of  bankruptcy  ,by  a  partnersjup. —  (l)  In  oenerai- — The  gen- 
0raJ  rule  that  whatever  a  partner  does  .within  the  scope  of  the  partnership 
binds  the  other  partners  applies  to  the'  commission  of  acts  of  bankruptcy* 
Since  a  partnership  is  now  an  entity,  petitions  which,  under  the  previous- 
law.  Would  not  confer  jurisdiction  because  the  act  of  'bankruptcy  was  not 
<!ommitted  by  all  the  partners,  are  now  sufficient.'^ 

.(2)  Commission  of  act  of  bankruptcy  by  one  partner.- — Genenalljr 
apeaking,  the  commission  of  an  act  of  ba^k^uptcy  as  to  the  partne»rship  prop- 
erty by  either  partner  amounts  to  an -act  of  bankruptcy  by  the  firm."  An  act 
of  bankruptcy  by  a  single  partner  in  respect  to  partnership  property,  within 
the  legitimate  seope  of  his  authority^  will  bind  the  partnership  and  warrant 
an  adjudication;  his  act  must  'be  such  as  to  be  imputed  to  the  partnership.^* 
For  instance  a  voluntary  assfignment  of  all  the  assets  of  a  fi^rm,  by  one  of  the  " 
partners,  constitutes  an  act  of  bankruptcy  for  which  the  firm  may  be  lad- 
judged  a  bankrupt,  for  the  reason  that  it  affected  the  partnership  busin^sft 
and  disposed  of  its  assets.**    If  the  act  pertains  to  individual  property 


ST.  Setn«ineiit.'of  «9fi|mi.''In  the  cMe*  of  subslstlos  ua  to   lU  creditors,   uptil  Its  property 

In  re  Plnson  (D.  C,   Ala.).  24  Am.  B.  R.  804.  180  Is  subjected  to  the  satisfaction  of  other  claims. 

Pe*.  787.  the  court  said:    *•  Th^  act  also  .proTtda  81.   Dlckas  v.   Barnw   (C.    C    A.,    6th   Clr.>.    l» 

for  the  adjudication  of  a  partnership  so  long  as  Am.  B.  R.  566.  72  C.  C.  A.  261.  140  Ped.  849:  Matter 

Its  affairs  are  unsettled.     If  there  are  outstanding  Of  Winft  Tick  Co.  (D.  C.  Hawaii),  H  Am.  B.  R,  757. 

firm  debts  at  the  time  of  the  flilnflr  of  the  petition  aa.  Compare  In  re  Richmond.   Fed.   Cas.  .11.632. 

In  a  requisite  amount,   a  proper  oHf  .•  is  made  for  Scope  of  partnersblp.— Where  the  act  com- 

adjudlcatfon.    the    other    elements    i>einir    present,  plained    of    was    In   the    scope   Of    the  .'pamership- 

though    the    partnership    has    long    ceaspd    to    do  business  it  may  constitute  an  act  of  the  Ann   and 

business:   otherwise   not.     The   partnership   affairs  be  sufficient  to  JuRlify  the  adfudlcutton  in 


are  unsettled  within  the  meaning  of  this  section  ruptcy  of  the  Arm.    In  re  Kersten.CD.  C.  'Wis.),  i 

so    long    as    partnership    debts    are    left    unpaid.  «  Am.  B.  R.  516.  110  Fed.  92»;  In  re  Duguld  XD,   C., 

Debts  which  are  binding  upon  the  partners  only  N.  C).  3  Am.  B.  R.  7M,  100  Fed.' 274;  In  re   Bha- 

by  estoppel  as  to  creditors  without  notice  of  dlsao-  piro  (D.  C,   N.  T.),  5  Am,  B..  R.  839,  106  Fed.    88*. 

lutlon    are    not    firm    debts.      The    administration  SMI.  In  re  Meyer  (C.  C.  A..  M  Clf.),  8  All*.  B.  R. 

might  be    of   no   avail    If   there    were    no    aatets.  6B9.  88  Fed.  W6,  «/fg.   Bank  v.   Meyer  (D.  ,C.,    N, 

partnership  or  individual,  for  distribution;  but  the  Y.),  1  Am.  B.  R.  565,  92  Fed.  896.    To  same  elTect, 

Jurisdiction  of  the  court  to  adjudicate  would  fnrlst  In   re  Grant  Broa.    (D.   C.   N.   Y.).   5  Am.    B.    R. 

aevertheless.   and   It   would   be   properly    exercised  837,  98  Fed.  97«;  In  re  Borelll  (D.  C,  Ct.),  16   Am. 

for   the   purpose   of   affording   opportunity    to   the  B.  R.  IIB.  142  Fed.  296:  In  re  Perthefter- (D.  C,   If. 

flrm  creditors  through  the  appointment  of  a  tru«'  Y.),  25  Am.  B.   R.  576.   177  Fed.  299. 

tee  to  discover  such  assets."  34.  In  ro  Perley  A  Hays  (D.  C,  Mo.),  16    Anu 

28.  See  discussion  and  cases  cited  nnder  Section  B.  R.  54,  138  Fed.  927;  In  re  Keraten  (D.  C..  Wis.), 
Fourteen   of   this  work,    subtitle    "Application   for  6  An\.   B.  R.  616.  110  Fed.  929. 

Discharge;    Who    may    Apply."      See    also    Tn    ra  35.  Dflsposltlon   off   flrm   ••«•<•  br    Ome- 

Felgenbaum  (D.  C,  N.  Y.).  7  Am    B.  R.  339.  yartner.— In   the   case  of  Yungbluth  v.    Sllpp«r 

29.  In  re  Plnson   (D.   C,    Ala.).   24  Am.    B.   B.  (C.  C.  A.,  9th  Cir.).  26  Am.  B.  R.  265.  —  Fe«.   -^ 
,  804.  180  Fed.  787.  the  court   said:     "The   only   question   which    t«- 

30.  See  cases  cited  in  In  re  Hirsch  (D.  C,  N  quires  any  extended  discussion  Is  presented  br 
Y.).  3  Am.  B.  R.  344.  97  Fpd.  R71.  Tn  the  case  of  the  contention  that  the  appellant  could  Hot  bo 
Holmes  v.  Baker  &  Hamilton  (C.  C.  A.,  9th  Clr.),  adjudged  a  bankrupt  on  account  of  the  Ip- 
20  Am.  B.  R.  252,  160  Fed  922.  it  was  held  that  .  dividual  act  of  bankruptcy  of  his  copartner. 
where  assets  or  debts  of  a  partnership  remain  Schafer  made  the  assignment  for  creditors,  an4 
after  dissolution,  the  partnership  is  considered  aa  there  is  no  proof  that  the  appellant  assented  to  It. 


1 


I  5,  (3).] 


Acts  of  Bankbuftcy  ,  op  Pabtnekship; 


•15t 


the  intent  to  binde^^; delay  or  defraud  indiyidual  cpedjitors.^  it  does  imt.ibii^ 
the  partouerahipk^  It  ha6  been  beJd  tb4.t  even  the  fif tb .  act  of  bani^ruptcj; 
when  committed  by  one  partpaer,  binds  tbe  copartnership ;  ^^  on  the  other 
hand)  the  embe^dtement  of  the  funds  of  tJbe  partnership  by  an  absconding 
partner  is  not  an  act  of  bankruptcy.^  If  a  partner  out  of  his  ^ldiyid^aI 
estate  prefers  one  of  his  own  or  ono  of  the  firm  creditora,  it  is  not  an.  act  of 
bankruptcy  for  which  the  firm  may  be  adjudged  bankrupt^  Where  the 
administrator  of  a  deceased  partner  applies  for  the  appointment  of  a  receiver 
to  wind  up  the  partnerships  upon  the  surviving  partner  announcing  his^ 
intention  of  not  exeroisii^  his  statutory  right  to  take  the  interest  of  his: 
deceased  partner  at  the  appraised  value,  such  surviving  partner  does  not 
commit  an  act  of  bankruptcy  by  joining  in  the  application  for  the  receiver.** 
(3)  What  cosfBTiTVTB  acts  of  bani^bu|»tcy. —  If  the  insolvency  of  the 
partnership  was  opae  of  the  substantial ;  reasons  for  the  appointment  of  a 
receiver  the  partnership  may  be  adjudicated  a  bankrupt.*^  A  general  assign- 
ment by  a  partnership  and  each,  of  the  individual  members  thei^eof  is  ap  act 
of  bankruptcy  by  the  partnership  and  the  partners.*^    The  filing  of  a  petition. 


There  can  be  no;  doubt  tb«t.  Sebaf«ff's  aot 
v«8  an  aet  ol  baakntptojr  for  wlueh  the 
partnenhip  was  properly  adjudged  bank- 
rupt»  for  it  was  an  act-  wbiob  affected  the 
IMTtnerebip  basiiieaa  and  dufkDflod  otf  tibe 
partnersbip  assets.  In  re  Meyer  (C«  C.  A., 
2d  Cir.),  3  Am.  B.  B.  559,  SS  Fed.  076,  30 
C.  C.  A.  368;  In  re  Keraten  <D.  C,  Wis.), 
6  Am.  B.  R.  516, 110  Fed.  020;  In  re  BoreUi 
(D.  C,  Gt.),  16  Am.  B.  B.  115,  142  Fed. 
20C.  But  the  proeeedlng  w  thla'^ease^was 
not  only  against  the  partnership,  bat  was 
also  a^inst  each  individual  member.  In 
some  of  the  decisions  it  has  been  said 
broadly  that  one  partner  may  not  be  ad- 
judged bankrupt  for  the  act  of  his  po- 
partner,  and  undoubtedly  the  statement  is 
true  as  to  certain  aets  of  indiyidual  part- 
ners. Thus  it  has  been  held  that  neither 
a  firm  nor  the  other  partners  amy  be  ad- 
judged bankrupt  for  the  act  of  a  partner 
in  preferring  out  of  his  individual  estate 
cue  of  his  own  or  the  firm's  creditors.  Mills 
V.  J.  H.  Fisher  &  Co.  (G.  C.  A.,  6th  Cir.), 
20  Am.  B.  B.  237,  150  Fed.  897,  87  C.  C. 
A  77,  16  L.  R.  A.  <N.  S.)  656.  But  we 
think  the  tamA  doctrine  is  that,  if  the  act 
of  the  individual  partner  is  one  for  which 
the  partnership  itself  may  be  adjudged 
bankrupt,  the  other  members  of  the  firm 
may  also  be  adjudged  bankrupt  unless  they 
eau  show  in  defense  that  the  property  of 
the  firm,  together  with  that  of  all  the 
partners  applicable  to  the  payment  of  the 
partnership  debts,  is  sufiSeient  to  pay  the 
•ame." 

86.  In    re    Hovall    Grocery    Co.     (D.    C, 
Oa.),  20   Am.    B.   R.    537,    161    Fed.    882; 


Hartman  V.  John  Peters  &  Co.-  (D».C.,  PaO> 
10  Am.  B.  R.  61,  146  Fed.  82. 

A  conyeysshee  by  one  partner  of  his  indi* 
vidual  property,  although  an  act  of  hfttik- 
ruptcy  as  against  him,  will  not  sustain  » 
proceeding  in  bankruptcy  as  against  ;the 
firm,  even  though  such  oonveyanc^  was  made 
with  intent  to  hinder,  delay  or  defraud  firm 
cireditors,  or  with  a  view  ol  giving  pxnfer^ 
ence  to  a  firm  creditor.  In  such  case  the 
•  proceeding .  must  be  against  sueh  partner 
alone.  In  re  Redmond,  0  Nat  Bankr.  Reg. 
408,  Fed.  Gas.  11,632. 

87.  In  re  Kersten  (D.  C,  Wis.),  6  Am. 
B.  R,  516,  110  Fed.  929. 

88.  Davis  v.  Stevens  (D.  C,  S.  Pak.),'4 
Am.  B.  R.  763,  104  Fed.  235. 

80.  Mills  V.  Fisher  &  Co..  (C-  C-  A.„  6th 
.Cir.),  20  Am.  B.  R.  287,  341«  in  whidi  tile 
court  said :  **  The  applicatk>n  by  one  'paH* 
ner  of  his  individual  property  to  the  pay- 
ment of  one  firm  creditor  would  be  an 
individual  act,  and.  not  the  ioint  ^ci;  of  the 
firm,  at^d  therefore  not  an  act  for  which 
the  firm   could  be  adjudged  bankrupt." 

40.  MoBB  Nat'l  Bank  v.  Arend  (C.  C.  A., 
6th  Cir.),  16  Am.  B.  R.  867,  146  Fed.  351. 

41.  In  re  Beatty  (C.  C.  A.>  let  Cir.),  17 
Am.  B.  R.  738,  160  Fed.  303. 

42.  Green  River  Deposit  Bank  t.  Craig 
Bros.  (D.  C,  Ky.),  6  Am.  B.  R.  381,  110 
Fed.  137.  Where  such  an  assignment  is 
made  the  partnership  shpuld  be  adjudged 
bankrupt  irrespective  of  the  question  of  its 
insolvency.  West  Co.  v.  Lea,  2  Am.  B.  R. 
463,  174  U.  S.  590. 

Where  an  application  for  a  receiver  is 
made  by  a  partnership  under  a  State  law. 


159 


Pabtnkbs. 


[§  & 


in  bankruptcy  bj  one  partner  against  his  copartnership  is  not  an  act  of 
bankruptcy  on'  the  part  of  the  partnership.'*'  Where  an  execution  was  levied 
after  the  dissolution  of  a  partnership,  the  failure  to  dischai^e  it  is  an  act 
of  bankruptcy  by  all  the  members  of  the  firm,  for  which  it  and  all  the 
partners  may  be  adjudged  bankrupt.** 

o:  InsalYenoy —  In  determining  the  question  of  insolvency  the  individual 
property  of  the  partners  should  be  considered.**^  Where  the  assets  of  a  part- 
nership, together  with  the  individual  properties  of  each  partner,  exceeds 
their  liabilities,  the  partnership  is  not  insolvent.*^  It  has  been  well  said  that 
this  principle  is  at  variance  with  the  universal  doctrine  that  under  the 
present  bankruptcy  act  a  partnership  is  a  legal  entity,  separate  from  the 
partners  who  compose  it.*''  But  it  is  now  well  settled  by  the  weight  of 
authority  that  if  the  act  of  bankruptcy  charged  is  one  involving  insolvency, 
the  individual  property  of  the  partners  must  be  combined  with  the  property 
of  the  partnership  in  determining  the  insolvency  of  the  partnership.*® 


and  a  temporary  receiver  is  appointed,  it 
IB  not  equivalent  to  a  general  assignment 
and  will  not  support  an  involuntary  adjudi- 
4sation  in  bankruptcy  of  the  partnership. 
In  re  Boyd  v.  Boyd  Fry  Stove  i.  China  Co. 
(Ref.,  Ga.),  20  Am.  B.  R.  330. 

48.  In  re  Ceballos  &  Co.  (D.  C,  N.  J.), 
20  Am.  B.  B.  459,  161  Fed.  445. 

44.  Holmes  v.  Baker  k  Hamilton  (C.  C. 
A.,  9th  Cir.),  20  Am.  B.  R.  252,  160  Fed. 
922. 

45.  In  re  Perley  (D.  C,  Mo.),  15  Am. 
B.  R.  54,  188  Fed.  927. 

46w  Vaocaro  r.  Security  Bank  of  Mem- 
phis (C.  0.  A.,  6th  Cir.),  4  Am.  B.  R.  474, 
103  Fed.  436,  43  C.  C.  A.  279.  See  also  In 
re  Forbes  (I>.  C,  Mass.),  U  Am.  B.  R.  787, 
791,  1»8  Fed.  137;  Davis  v.  Stevens  (D.  C, 
S.  Dak.),  4  Am.  B.  R,  763,  772,  104  Fed. 
235;  In  re  Blair  (D.  C,  N.  Y.),  3  Am. 
B.  R.  588,  99  Fed.  76;  In  re  Boyd  v.  Boyd 
Ttj  Stone  &  China  Co.  (Ref.,  Qa.),  20  Am. 
B.  R.  330;  In  re  Duke  &  Son  (D.  C,  Qa.), 
dS  Am.  B.  R.  195. 

47.  In  re  Bertenshaw  (C.  G.  A.,  8th  dr.), 
19  Am.  B.  R.  577,  5S8, 157  Fed.  363;  Matter 
of  Everybody's  Market  (D.  C,  Okl.),  21 
Am.  B.  R.  925,  173  Fed.  492. 

Only  property  of  partnership  to  be  con* 
aidered. —  The  case  of  In  re  McMurtrey  t. 
Smith  (D.  C,  Tex.),  15  Am.  B.  R.  427,  142 
Fed.  858,  is  analogous  to  the  case  last  cited. 
It  was  there  held  that  upon  the  question 
of  the  insolvency  of  a  partnership,  sought 
to  be  adjudged  bankrupt,  the  firm  and  its 
individual  members  are  strangers  to  each 
other,  and  a  homestead,  the  individual  prop- 
erty of  one  partner,  may  not  be  counted 
as  part  of  the  partnership,  property.  In  the 
case  of  In  re  Morgan  &  Williams  (D.  C, 
Ga.),  25  Am.  B.  R.  861,  184  Fed.  93S,  the 
court  said:  ''Assuming  the  entity  doctrine 
to  prevail  under  the  more  recent  decisions 


of  the  courts,  as  contended  by  counsel  for 
petitioning  creditors,  and  that  the  firm's 
assets  and  liabilities  would  be  the  test  of 
solvency  or  insolvency  as. against  the  firm, 
and  that  notwithstanding  the  fact  that  the 
individuals  composing  the  Arm  are  pro- 
ceeded against  also,  still  it  must  appear,  to 
justify  an  adjudication  in  bankruptcy,  lAiat 
the  real  indebtedness  on  the  part  of  the 
alleged  bankrupt  firm  to  the  petitioning 
<;reditor  or  creditors  exceeds  the  aggregate, 
at  a  fair  valuation,  of  the  alleged  bank* 
rupt  firm's  property." 

48.  ImolTeiicy  of  ptrtoeiihip  maA  vf 
pMrtners. — ^The  latest  authority  on  this 
question  is  Francis  v.  McNeal  (C.  C  A.,  8d 
Cir.),  26  Am.  B.  R.  555,  186  Fed.  481,  affd« 
(Sup.  Ct.),  30  Am.  B.  R.  240,  in  which  case 
the  court  cited  the  authorities  and  said: 
''A  partnership  cannot  be  adjudged  a  bank* 
rupt,  in  an  involuntary  proceeding,  unless 
it  has  committed  an  act  of  bankruptcy.  If 
the  act  charged  be  one  involving  insolvency, 
since  every  partner  is  liable  in  solido  for 
all  the  partnership,  debts,  the  adjudication 
against  the  partnership  must  be  baaed  on 
allegations  and  proofs  that  the  assets  of  its 
members,  in  excess  of  their  individual  debts, 
plus  the  assets  of  the  partnership,  are  in- 
sufficient to  pay  the  partnership  debts. 
Otherwise  there  is  no  partnership  insolvency, 
notwithstanding  the  entity  doctrine.  In  re 
Blair  (D.  C,  N.  Y.),  3  Am.  B.  R.  588,  9» 
Fed.  76;  Vaccaro  v.  Security  Bank  (C.  0.  A., 
6th  Cir.).  4  Am.  B.  R.  474,  103  Fed.  436.  43 
C.  C.  A.  279;  Davis  v.  Stevens  (D,  C,  S.  D.), 
4  Am.  B.  R.  763,  104  Fed.  235;  In  re  Forbes 
(D.  C,  Mass.),  11  Am.  B.  R.  7^7,  128  Fed. 
137;  In  re  Perley  A  Hays  (D.  C,  Mo.),  16 
Am.  B.  R.  54,  138  Fed.  927;  Dickaa  ▼. 
Barnes  (C.  C.  A.,  6th  Cir.),  15  Am.  B.  B. 
566,  140  Fed.  849,  72  C.  C.  A.  261,  5  L.  R.  A. 
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d.  Jk$tik9  iaiaiUtyy  or  infaiioy  of  a  partner.--^  (l)  Death  of  pabtnbb* — 
The  estate  of  ft  deceased  debtor  eaimot  in  this  oountry  be  adjudged  a  bank* 
rapt^  It  follows  tbat  there  eaa  be  no  partnership  adjudication  against  a 
£rm,  one  member  of  which  is  dead.^  The  surviving  partner  can  still  be 
adjudged  either  a  voluntary  or  an  involuntary  bankrupt  as  an  individual  and 
M  survivor.^  The  court  of  bankruptcy  may  thereby  obtain  jurisdiction  of 
the  partnership  eatate,  or  by  consent,  if  in  the  hands  of  an  sdministrator ;  ^ 
sod  the  estate  of  the  deceased  partner  is  in  any  event  still  liable  to  pay 
the  firm  debts.^  A  trustee  in  bankruptcy  of  a  surviving  partner  may  not 
close  the  affairs  of  the  partnership  and  proceed  ^s  though  the  surviving 
partner  was  not  a  bankrupt ;  all  that  the  trustee  can  do  is  to  take  the  remain* 
ing  interest  of  the  bttukniipd;  partner  after  the  firm  obligations  have  been 
paid.^  This  doctrine  of  the  lack  of  jurisdiction  of  the  court  of  bankrvptey 
to  adjudicate,  as  to  the  bankruptcy  of  a  partnership  after  the  death  of  one 
partner  is  not  reeognijEed  Or  upheld  by  soine  of  the  later  cases.    There  is  an 


(N.  8.)  6M;  Tumliii  ^.  Bryan  (O.  C.  A.,  5th 

Cir.),  21  Am.  B.  R.  319,  165  Fed.  166,  91 
C.  C.  A.  200,  21  L,  R.  A.  (N.  S.)  960; 
Worrell  t.  Whitney  (£>.  €.,  Pa.)»  S4  Am. 
B.  R.  749,  179  Fed.  1014,  That  doctrine 
furnishes  a  direct  proceeding  against  the 
partnership  at  n  legal  entity,  bat  it  does 
not  authorize  an  adjudication  of  bankruptcy 
against  a  partnership,  where  the  act  di 
bankruptcy  charged  is  one  involving  in- 
solvency, unless,  as  above  stated,  it  la 
shown  that  there  is  an  insufficiency  of 
partnership  and  individual  assets  to  pay 
the  partnership  de\>ts«  If  a  partnership 
is  insolvent,  in  the  sense  above  explained, 
all  the  assets  of  the  partnership  and  its 
members  are  needed  for  the  proper  wind* 
ing  up  of  the  partnership  affairs." 

In  the  case  of  Tumi  in  v.  Bryan  (0.  C.  A., 
5th  Cir.),  21  Am.  B.  R.  319,  165  Fed.  166, 
91  C.  C.  A.  200,  21  L.  R.  A.  (N.  B.)  960, 
the  court  said:  "If  the  component  parts 
of  the  firm  may  be  made  to  pay  the  firm's 
debts,  the  suit  lacks  reason  and  substance, 
and  it  cannot  be  held  that  the  defendant 
has  obtained  a  greater  percentage  of  his 
debts  than  other  creditors  of  the  same 
class.  If  the  members  of  the  firm  are  sol- 
vent, all  creditors  may  be  paid  in  full.  If 
the  individual  members  of  the  partnership 
»re  not  shown  to  be  insolvent  at  the  date 
of  the  payments,  the  preference  is  not 
voidable."  Tliis  case  pertained  to  the  re- 
covery of  a  preference,  but  the  reasoning 
18  applicable  to  the  question  of  insolvency 
vhere  an  act  of  bankruptcy  is  alleged.  See 
also  In  re  Perlhefter  (D.  C,  N.  Y.),  25 
Am.  B.  R.  576,  585,  177  Fed.  295;  Crancer 


&  do.  T.  Wad6  (Okla.  Sta^  a.),  25  Am.  B. 
R.  880;  In  re  Samuel  &  Lesser  (D.  C,  N. 
Y.),  30  Am.  B.  R.  298;  In  Ps  Duko  A;  Son 
(P.  C,  Qa.),  29  Am.  B.  R.  93. 

48.  Note,  pp.  126,  127,  ante. 

Where  a  partnership  is  dissolved  by 
death  of  a  partner  it  is  not  subject  to  bank- 
ruptcy, and  the  voluntary  petition  in  bank- 
ruptcy of  the  surviving  partner  only  affects 
his  individual  estate.  In  re  Evans  (D.  C, 
Ga.),  20  Am.  B.  R.  406,  161  Fed.  590. 

50.  In  re  Temple,  Fed.  Oto.  18,825;  Adams 
V.  Terro,  4  Fed.  802;  Vaccaro  v.  Security 
Bank  (C.  C.  A.,  6th  Cir.),  4  Am.  B.  R.  474, 
103  Fed.  436,  48  €.  C*  A.  279. 

Contract  providing  for  continiuuice  in 
case  of  death. — Where  a  partnership  con- 
tract provided  that  upon  the  death  of  one 
partner,  the  partnership  should  be  contin- 
ued by  the  survivors  for  a  certain  period, 
the  partnership  and  the  surviving  partners 
may  be  adjudicated  involuntary  bankrupts. 
In  re  Coe  (B.  C,  N.  Y.),  19  Am.  B.  R.  618, 
154  Fed.  162.  If  the  adjudication  hss  been 
made,  it  cannot  be  attacked  collaterally. 
Wilson  V.  Parr,  8  Am.  B.  B.  230,  115  Ga. 
629. 

51.  In  re  Pierce  (D.  G,  Wash.),  4  Am. 
B.  R.  489,  102  Fed.  977;  Vaccaro  v.  Se^ 
curity  Bank  (C.  C.  A.,  6th  Cir.),  4  Am. 
B.  R.  474,  103  Fed.  436;  Briswalter  v.  Long, 
14  Fed.  153;  In  re  Stevens,  Fed.  Gas.  13,393. 

58.  In  re  Pierce  (D.  C.,  Wash.),  4  Am. 
B.  R.  489,  102  Fed.  977;  Briswalter  v.  Long, 
14  Fed.  158. 

58.  Vaccaro  v.  Security  Bank  (C.  C.  A., 
6th  Cir.),  4  Am.  B.  R.  474,  108  Fed.  436. 

84.  Moses  v.'  Pond  (Sup.  Ct.,  Spec.  T.  N. 
Y.),  4  Am.  B.  R.  655.  j 
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apparentr  coi^ict  of  authority  iipoti  this '  questioH.^  Th^  <»aly^?41ffic«llty 
attonding  upon  adjudication  in  suoh  a  case  k  the '  eomseque&t  interferesice 
with,  .the  adnmustration  of  the'  probate  eooart  of  the  estate^'  of  the'  deceased 
partner.!'  In  the  abeenee  of  express  statutory  authority  it  wtold'seem  piore 
<x)iisistent  to  leave  the  creditors  totheir  remedy  in  the: probate  eourt  The 
iapparent  lack  cf  jurisdiction  in  the  bankruptcy  eourt  to  adjudicate  the 
bankruptcy  of  a  partnership  where  one  of  the  menftbers  is  d^ad  is  imforta- 
nate,  but  It  leads  to  confuaion  rather  than  denial  of  justice;  The  rights  of 
ereditors,  in  all  ordinary  cases,  are  fully  coiisearved  even  though  the  adminia- 
tration  of  assets  may  be  In  two  courts.  The  death  of  a  ptirtner  after  adjudi- 
cation does  not  affect  the  proceeding.^ 

(2)  Insanitt  of  fabtneb. —  The  effect  of  inaani^  of  the  alleged  bank- 
rupt on  the  jurisdiction  of  the  court  has  already,  been  noted.^  Conceding 
that  an  insane  person  may  not  be  adjudicated  a  bankrupt  it  has  been  held, 
nevertheless,  that  a  partnership  of  which  he  was  or  is  a  member  may  be  so 
adjudicated,  and  the  firm  property  applied  to  the  payment  of  the  firm 
debts.^  There  is  the  same  difficulty  with  this  question  as  there  is  with  that 
relating  to  the  effect  of  the  death  of  one  of  the  partners  upon  the  jurisdiction 
of  the  court  The  statute  does  not  apparently  authorize  the  intervention 
of  committees  in  involuntary  proceedings  against  the  lunatics  they  represent, 
80  that  where  such  committees  have  been  appointed  in  proceedings  to  deter- 
mine judicially  the  incompetency  of  a  person,  the  jurisdiction  of  the  State 
court  would  seem  to  supersede  that  of  a  court  of  bankruptcy  and  thus  pre- 
clude the  administration  of  the  lunatic's  estate  in  a  proceeding  instituted 
to  adjudicate  the  bankruptcy  of  a  partnership  of  which  he  was  a  member. 

(3)  Inpancy  of  pabtnek. —  If  one  of  the  partners  is  an  infant  the  part- 
nership itself  may  be  adjudicated  bankrupt  and  so  may  the  individual 
members  thereof  who  are  of  age,  or  the  petition  will  be  dismissed  as  to  the 
partner  who  is  an  inf  ant** 

III.  PRACTICE  BEFORE  ADJUDICATION. 

a.  In  general. —  If  all  the  partners  petition  voluntarily,  the  proceeding 
prior  to  adjudication  is  identical  with  an  individual  petition.  The  owing 
of  debts,^  and  the  facts  as  to  residence,  domicile,  or  principal  place  of 
business,^*  must  at  least  appear  on  the  face  of  the  petition  to  confer  juris- 

66.  In  re  Stein  &  Go.  (C.  C.  A.,  7th  Cir.),  68.  In  re  Stein  &  Co.  (C.  C.  A.,  7th  Cir.>» 

11  Am.  B.  R.  536,  127  Fed.  547;  In  re  Coe  11  Am.  B.  R.  536,  127  Fed.  547.     See  also 

(D.  C,  N.  Y.),  19  Am.  B.  R.  618,  154  Fed.  In  re  Ives  (G.  G.  A.,  6th  Gir.),  7  Am.  B.  H. 

162,  although  in  this  case  the  partnerehip  692,  113  Fed.  911. 

agreement  expressly  provided  for  the  con-  69.  Jn  re  Duguid   (D.  0.,  N.  C.),  3  Am. 

tinuance  of  the  partnership  business  for  a  B.  R.  794,  100  Fed.  274;  In  re  Dunningan 

certain  period  after  the  death^of  either  part^  (D.  G,,  Mass.),  2  Am.  B.  R.  628,  95  Fed. 

ner.  428. 

66.  See  Bankr.  Act,  §  8,  post  60.  Bankr.  Act,  S  4-a. 

67.  See  Bankr.  Act,  f  4,  ante.  61.  Bankr.  Act,  f  2(1). 
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dictioD,  Convereely^  if  »tfee.petiiti<i|i  be  i^YQluiitfMryv.ii^e  fac^to  /aa  to  "tbii 
partnem  njBd  being  included  ^in  either  6l'  die  eKoepteid  olaaaeB  ^and  owing  at 
least  $1,000,®  as  to  the  jE>Tfr7able  debts  of  the  petitioners'  and  the  number 
of  the  creditors,^  as  to  the*  conuniflsion '  of  an  act  of '  bankruptcy  within 
four  months,^  and,  in  cases  where  insolvency  is  necei^sary .  io  the  act,  that 
it  ex;iBted  a|;  the  time  of  its  c<^foi^ion  a^d  jB^lm  at  the .  time,  of  ti)iB  fil|j9g  ^ 
must  e^aorly  appear  or  the  <Eonrt  wdll.  not  acqipie  juriadiotion.  It  'inuat 
also  appear  affirmatitely  that  bbth-'^  paytneitohip  as  an-  ^atity  and  ^ 
individuals  composing  It  were  arid  are  insolvent  at  the  tiinefe  meritionedl** 
A  petition  to  have  a  partnership  adjudicated  bankrupt  nunc  pro  tunc,  the 
purpose  of  which  is  to  overturn  traiitaactioios  already,  closed,  will  usually 
be  refused.^  If  an  issue  is  raised  as  to  the  partnership  in  an  involuntary 
proceeding,  the  burden  is^on  the  petrtioners  to  show  that  there  was  ia 
partnership." 

b.  Petition  by  partners  where  all  do  not  join. —  (l)  In  obnebax.— ^It 
baa  been  held,  following  the  entity  doctrine,  that  separate  petitions  must 
be  filed  by  the  firm  and  by  the  individuals^^  TheTbet^'.opiniosi.ir)  hp!w- 
ever,  to  the  contrary,  viz,,  that  but  one  petition  need,  be  filed.''®  Where 
flome  but  not  all  the  partners  *  file  a  voluntary  petition  the  p(rooeeding  is 
voluntary  as  to  the  petitioning  partners,  but  involuntary  as  to  the  non- 
joining  partners  who,  upon  notification)  do  not  join  therein.''^  In  such  a 
case  it  is  not  necessary  to  all^e  or  prove  as  to  non^sonsenting  partners  the 
commission  of  an  act  of  bankruptcy,  or,  in  fact,  a^y  of  the  jurisdictional 
facts  peculiar  to  involuntary  applications;^^  but  such  partner  may  set  up 
the  defense  of  solvency,  and  upon  that  issue  he  is  entitled  to  trial  by  jury.''' 
(2)  Rights  of  woN-JOiinNa  pabtneb. —  Under  General  Order  VIII, 
the  non-joining  or  absentee  partner  is  entitled  to  the  same  notice  as  if 
petitioned  against,  and  to  answer  to  the  petition  and  to  allege  and  prove 
-any  of  the  facts  which  would  be  pertinent  to  a  proceeding  against  the 


tt.  Bankr.  Act  {  4-b. 

6S.  Bankr.  Act,  (  59-b. 

M.  Bankr.  Act,  |  3-a.  See  In  re  Shapiro 
(D.  C,  K.  y.),  5  Am.  B.  R.  839,  106  Fed. 
495;  In  re  Grant  (D.  C,  N.  Y.),  5  Am. 
B.  R.  837,  106  F^ed.  496;  In  re  Meyer 
(C.  C.  A.,  2d  Cir.),  3  Am.  B.  R.  559,  98 
Fed.  976. 

65.  See  p.  76,  ante, 

66.  In  re  Blair  (D.  C,  N.  Y.),  3  Am. 
B.  R.  588,  99  Fed.  76;  In  re  Meyer  (C.  C. 

A,  2d  Cir.),  3  Am.  B.  R.  559,  98  Fed.  976; 
In  re  Miller,  104  Fed.  764;  Vaccaro  v. 
Security  Bank   ( C.  C.  A.,  6th  Cir. ) ,  4  Am. 

B.  R.  474,  103  Fed.  436.  CJompare  In  re 
Bertenahaw  (C.  C.  A.,  8th  Cir.),  19  Am. 
B.  R  577,  157  Fed.  363. 


67.  In  re  Mercnr  (D.  C,  Pa.),  8  Am, 
B.  R.  275,  116  Fed.  655. 

6S.  Jones  v.  Bumham  (C.  C.  A.,  3d  Cir.), 
15  Am.  B.  R.  85,  136  Fed.  986. 

69.  In  re  Farley  (D.  C,  Va.),  8  Am. 
B.  R.  266,  115  Fed.  369;  In  re  Bardem 
(D.  C,  N.  C),  4  Am.  B.  R.  31,  101  Fed.  58. 

70.  In  re  Gay  (D.  C,  N.  H.),  3  Am.  B.  R. 
529,  98  Fed.  870;  In  re  Langslow  (D.  C, 
N.  Y.),  1  Am.  B.  R.  258,  98  Fed.  969. 

71.  In  re  Murray  (B.  C,  Iowa),  3  Am. 
B.  R.  601,  06  Fed.  600;  In  re  Carleton 
(D.  C,  Mass.),  8  Am.  B.  R.  270,  115  Fed. 
246. 

78.  In  re  Carleton  (D.  C,  Mass.),  8  Am. 
B.  R.  270,  115  Fed.  246. 

78.  In  re  Forbes  (D.  C,  Mass.),  11  Am. 
B.  R.  787,  128  Fed.  137. 
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lip.**  A  eanveckieiirt  form  for  notioe  to  the  non-coneeo/tiiig  p«rlaier» 
ifl  found  in  the  ease  of  In  re  Murray.^*^  This  notioe,  of  oomse^  nmy  be  fi-^nt^ 
by  publiotttioii;^  but  aueh  xK>tice  i3  ao  far  jariediotdonal  that  the  eoneent  of 
non-joining  partners  after  adjudication  of  the  bankruptcy  ci  the  firm  will  not 
render  it  vvilid."  It  eeema  that  immediately  the  partnership  adjudication  is 
granted,  the  proceeding  again  beconwe  atriotly  voluntary.'*  It  may  be 
doubted  whether  'the  court  has  juriddiotion  to  adjudge  the  non-consenting 
insolvent  partner  ti  bankrupt  individually  unless  the  prayer  of  the  petition 
asks  individual  adjudication,'*  but,  under  principles  discussed  later  in  thi& 
section,  that  would  seem  immaterial,  the  partnership  adjudication  drawing 
to  itself  of  necessity  the  administration  of  the  individual  estates  as  welL 
The  rule  is  different  where  the  non-consenting  partner  proves  to  be  solvent. 
Where  the  same  pereons  are  membere  of  disrtinct  firms,  it  was  held  under 
the  former  law  that  they  could  not  petition  together,**  The  entity  doctrine 
•eems  to  intensify  rather  than  weaken  this  ruling.  An  alleged  part- 
ner is  not  entitled  to  a  jury  trial  of  'the  question  as  to  whether  he 
wtas  a  partner  at  the  time  the  petition  was  filed.  Where  the  petitioners 
are  members  of  different  partnerships  with  others  who  do  not  join,  adju- 


74.  Ndtite  t»  aoa- joining  partner.— It 
feeioB  that  notice  to  an  undisclosed  part- 
ner is  not  necessary.  In  re  Harris  (t>.  C, 
Oliio),  4  Am.  B.  R.  133.  As  to  non-joining 
partner  being  entitled  to  notice  of  proceed- 
ing, etc.,  see  In  re  Kussell  (D.  C,  Iowa), 
3  Am.  B.  R.  91,  97  Fed.  32;  In  re  Elliott, 
2  N.  B.  N.  350;  In  re  Moore,  Fed.  Cas. 
9,750,  5  Biss.  79;  In  re  Prankard,  Fed.  Cas. 
1,136,  1  N.  B.  R.  297;  In  re  Lewis,  Fed. 
Cas.  8,311,  2  Ben.  96;  In  re  Fowler,  Fed. 
Gas.  4J)98,  1  Low.  161. 

A  petition  to  adjudge  a  partnership  a 
voluntary  bankrupt  which  is  made  by  some 
of  the  partners  without  notice  to  the  non- 
joining  partner  is  irregular  and  will  not 
warrant  the  adjudication  of  the  firm  as 
bankrupts;  such  a  defect  is  not  cured  by 
subsequent  unverified  consent  signed  by  the 
attorneys  for  the  non-joining  partners.  In 
re  Altman  (D.  C,  N.  Y.),  2  Am.  B.  R.  407, 
95  Fed.  263;  Matter  of  City  Contracting  & 
Bldg.  Co.  (D.  a,  Hawaii)^  29  Am.  B.  R. 
171. 

75.  (D.  C,  Iowa),  3  Am.  B.  R.  601,  96 
Fed.  600. 

76.  See  Bankr.  Act,  §  18,  post. 

77.  In  re  Russell  (D.  C,  Iowa),  3  Am. 
B.  R.  91,  97  Fed.  32;  In  re  Murray  (D.  C, 
Iowa),  3  Am.  B.  R.  601,  96  Fed.  600;  In  re 
Altman  (D.  C,  N.  Y.),  3  Am.  B.  R.  407,  95 
Fed.  263. 

78.  Compare  In  re  Murray  (D.  C.,  Iowa), 
8  Am.  B.  R.  601,  96  Fed.  600,  with  Medsker 
V.  Bonebrake,  108  U.  S.  66. 

78.  Chemical  Bank  v.  Meyer,  affd.  in  In 


re  Meyer  (C.  C.  A.,  2d  Cir.),  3  Am.  B.  R. 
559,  98  Fed.  976. 

Rights  of  objecting  partner. —  In  the  case 
of  In  re  Junck  v.  Balthanrd  (D.  G.,  Wis.).. 
22  Am.  B.  R.  289,  169  Fed.  481,  tbe  court 
said:    "It  seems  to  me  that  the  following^ 
conclusions  are  sustained  by  fair  construe* 
tion  of  the  Bankrupt  Act  of  1898.     First,, 
that  the  objecting  partner  oannet  be    ad- 
judicated against   his  will.      Second,    that 
such  non -consenting  partner  does  not  hold 
a  veto  on  the  jurisdiction  of  the  court  over 
the  partnership,  as  an  entity.     If  this  con- 
cession  were   made,  the  objecting  partner 
might  bar  the  way  to  any  discharge  from 
partnership  debts,  and  thus  neutraliase  sec- 
tion 4*a  of  the  act,  which  expressly  confers 
'  the  benefits  of  this  act,'  on  any  person  who 
owes  debts.    Third,  that  the  Inherent  ri^ht 
of  the  solvent  partner  to  close  up  the  affairs 
of  the  firm  must  be  recognized  by  the  court 
of   bankruptcy.     This   right  was  not   con- 
ferred by  the  bankruptcy  act,  neither  can 
it  be  abridged  or  taken  away  by  it.     Bait- 
hazard,  the  surviving  partner,  might  defeat 
the  jurisdiction  of  the  bankruptcy  court  in 
two  ways:     First,  by  proving  the  solvency 
of  the  firm;   Second,  by  showing  himself 
solvent,  and  agreeing  to  take  upon  himself 
the  settlement  of  the  partnership  businesa, 
reporting  to  the  court,  according    to    tbs 
equitable  rule  of  residuum,  all  assets   re- 
maining  to   be    distributed   by   the   court 
among  the  partnership  creditors." 

80.  In  re  Wallace,  Fed.  Cas.  17,095. 

80a.  In  re  Samuels  ft  Lesser  (D.  C.>  K» 
Y.),  80  Am.  B.  R.  293. 
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dieation  will  undaubtQcUy.jb^  refused,,  but  wilb;  l^a^e  t9  i^S}e  .in.  ^.|f]r^9i| 
of  separate  petitiona*^^  It^  baa  boejii  held  ^t  a  par^er/ioay  fil^iaijietjitiiou 
prayikig  foTradjudieatioiL^gAiAat  biji  pa^tu^rsbip,  either  ioo;tfaie  sol$;girQ^4; 
of  tbe  inaolv^y  of  tb^  part^erahip .  aiMi  aU  i^  part^fiirs  vor  dm  tj^„flQte| 
ground  that  tbe  partnership  has,  thrdip^  cue  or  m>re,;Oif  i  tbe.iV9^-ioiAi«B; 
partners,  committed  an  act  (rf;  bankrupitcj.^ .  i,;.'  .....;  .: 

(3)  Intekvention  by  C&SDIT0B6. — ^^  While  the  pjtoc^diag.  as  to  .thei»D6n* 
joining  partner  may^be  inTKyluBtai^,  it  isiicit  mvoluiitary  ao  aa  to  taabl^. 
the  creditor  to  iijiteryeue  to  resist  the  adjudicatidUi  of  the  partnership;^  .  . 

c.  Form  of  petition. —  Form.  No.  2  should  not  .be  pelidd  oa  too  impUaifcly.-. 
Tbe  prayer  of  the  petition  should  at  leiaat  aak.for  an  adjudication /of .  tha^ 
individuals  as  well  as  of  the  fimu^  Careful  practice  also  seems  to  com*: 
mand  that  words  indicating  that  both  the  partners  and  the  individuals 
owe  debts  that  they  cannot  pay  in  full,  and  offering  to  surrender  both  firm 
and  individual  properties,  be  inserted.  It  may  be  thajt  tiie  mere'aialfein^t 
that  debts  are  owed  is  sufficient  to  cover  the  juvisdictioiial  requirefment 
that  partnerships  cannot  be  adjudged  bankrupt  after  the  final  set^jlement 
thereof,  but  it  is  better  to  allege  that  there  has  been  no  such  settlement 
in  very  words ;  it  has  been  held  insufficiest  to  i^ate  that  the  ^^  copartners  are 
insolvent."  ^     If  an  act  of  bankruptcy  is  alleged  •  in  a  petition  against  a 


SI.  Aa  to  the  amendment  of  petitions  in 
these  cases,  see  In  re  Freund  (D,  C,  Iowa), 
1  Am.  B.  R.  25;  In  re  McFaun  <D.  C, 
Iowa),  3  Am.  B.  R.  66,  96  Fed.  592. 

88.  In  re  Ceballos  &  Co.  (D.  C,  N.  J.), 
20  Am.  B.  R.  459. 

as.  Intervention  by  creditoxs. — ^In  the 
«i8€  of  In  re  Carleton  (D.  C,  Mass.),  8 
Am.  B.  R.  270,  115  Fed.  246,  the  court  said: 
"Notwithstanding  the  decisions  of  the  Su- 
preme Court  in  Metsker  v.  Bonebrake,  lOS 
U.  S.  66,  2  Sup.  Ct.  35i;  27  L.  Ed.  654,  it 
appears  to  me  that  this  court  is  not  com- 
pelled to  hold,  either  under  the  Act  of  186T 
and  General  Order  18,  or  under  the  Act  of 
1898  and  General  Order  8,  that  this  peti- 
tion is  so  far  involuntary  as  to  permit  a 
creditor  of  the  firm  to  intervene  in  order 
to  resist  adjudication.  See  In  re  Murray 
ID.  C,  Iowa),  3  Am.  B.  R.  601,  96  Fed.  600. 
M  to  the  petitioner  these  proceedings  are 
purely  voluntary.  As  to  him  a  creditor 
has  no  more  right  to  intervene  than  in  the 
case  of  any  other  voluntary  petition.  As 
to  the  non-joining  partner,  the  proceedings 
are  in  some  sense  involuntary.  As  to  in- 
tervention by  creditors  it  is  most  convenient 
and  most  consistent  with  justice  and  the 
general  scheme  of  the  act,  to  hold  that  the 
right  *  to  make  all  defenses  which  any 
debtor  proceeded    against   has   a   right   to 


make,'  is  ^enflnfld  to  ih^.  non-jooiipg'part*. 
ner.  If  he  makes  any  objection  then^  so 
far  as  adjudication  is  concerned,  the  peti- 
tion is  to  be  treated  generally  as  if  It  were, 
altogether  voluntary.  Had  tbi^  been  an 
ordinary  voluntary  petition  by  ^th  part- 
ners the  creditor  could  not  ba^e  intervened 
to  contest  the  adjudication.  If  partners  are 
willing  to  be  adjudicated  bankrupt,  whether 
on  the  petition  of  one  or  on  that  of  all  of 
them,  they  are  to  have  their  way."  In  the 
case  of  In  re  Junck  v.  Balthazard  (D.  C, 
Wis.),  22  Am.  B.  Tl.  289,  169  Fed.  481,  the 
court  said:  "  In  the  case  of  the  non-consent- 
ing partner,  the  procedure  as  to  him,  is  the 
same  as  in  an  involuntary  case;  but  as  to 
creditors,  the  petition  is  voluntary,  and 
there  is  no  room  for  tlie  issue  which  the 
creditor  attempts  to  raise  by  his  inter- 
vention, and  his  answer  may  be  strickeii 
from  the  files." 

84.  Matter  of  Wing  Yick  Co.  (D.  C, 
Hawaii),  13  Am.  B.  R.  757. 

85.  Idem. 

Petition  not  to  allege  act  of  baakruptcy. 
—  Where  a  petition  for  voluntary  bank- 
ruptcy is  filed  by  one  partner  and  opposed 
by  another  partner  it  is  not  required  to 
allege  that  the  firm  had  committed  an  act 
of  bankruptcy.  The  better  rule  seems  to  be 
that   in   such   case   the   ordinary   averment 
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partnership,  consisting  of  a  preferential  transfer  and  a  transfer  with  inten't 
to' hinder  and  delay  creditors,  the  petition  is  sufficient  though  it  neither 
alleges  the  insolvency  of  the  individual  partners,  nor  that  the  iR>lveiit 
partners,  if  any,  consent  to  the  adjudication.^  If  one  partner  lives  iit 
another  jurisdiction,  that  fact  should  be  stated.  If  a  partner  refuses- 
to  join,  that  fact  should  be  stated,  and  the  prayer  of  the  petition  should 
include  a  request  for  the  issue  of  the  usual  subpoena  to  him  as  if  to  an 
alleged  bankrupt  The  schedules  should  be  oomplete,^^  both  for  the  firm 
and  for  each  partner.  Where  the  petition  is  against  a  copartnership  even 
greater  care  should  be  used.  Here  Form  No.  3  is  not  reliable  other  than 
by  way  of  suggestion;  it  does  not  contain  all  the  jurisdictional  allega- 
tions.^ 

IV.  ADJUDICATIOir. 

a.  In  generaL-«i-  A  partnership  may  be  adjudicated  bankrupt  irrespective 
of  any  adjudication  as  to  the  individual  partners.^  The  adjudication  may 
be  in  the  name  of  an  ostensible  partner,  where  it  appears  that  such  name- 
is  that  under  which  the  partnership  does  business.^  The  entity  doctrine^ 
requires  that  the  adjudication,  while  substantially  as  prescribed  by  Form 
No.  12,  should  declare,  after  modifying  its  recitals  slightly,  that  "  the  co- 
partnership known  as  Smith  &  Jones,  composed  of  John  Smith  and  George 
Jones,  and  the  said  John  Smith  and  George  Jones  as  individuals  ^^  be  and 
each  is  hereby  declared  and  adjudged  bankrupt."  If,  however,  the  petition 
asks  for  a  partnership  adjudication  only,  that  alone  should  be  granted.^^ 
The  form  of  the  adjudication  is,  however,  important  only  to  the  bankrupts. 
The  adjudication  should  conform  to  the  contents  of  the  petition  and  that 
which  is  not  asked  for  should  not  be  granted;  so  where  the  bankruptcy^ 
of  the  partnership  itself  is  sought  independent  of  that  of  the  individual 
partners,  adjudication  should  not  be  granted  in  respect  to  the  partnera 
although  it  may  have  been  shown  that  the  partners  were  each  of  them 

that  the  firm  has  not  sufficient  assets  to  pay  S9.  In  re  Meyer  (C.  C.  A.,  2d  Gir.) ,  3  Am. 

its  obligations  and  is  willing  to  submit  its  B.  R.  559,  98  Fed.  977.    See  also  Matter  of 

property  for  distribution,  is  sufficient,  and  Levingston   (D.  C,  Hawaii),  13  Am.  B.   R. 

the  filing  of  such  a  petition  by  one  of  the  357.      Text    cited    in    Matter    of    Latimer 

partners  is  of  itself  considered  the  equiva-  (D.  C,  Pa.),  23  Am.  B.  R.  388,  174   Fed. 

lent  to  an  act  of  bankruptcy.    In  re  Junck  824. 

V.  Balthazard   (D.  C,  Wis.),  22  Am.  B.  R.  90.  Matter  of  Harris  (D.  C,  Ohio),  4  Am.- 

289,  169  Fed.  481.  B.  R.  132,  108  Fed.  517. 

56.  Matter  of  Everybody's  Market  (D.  C,  91.  This  latter  only  if  individual  bank- 
Okl.),  21  Am.  B.  R.  925,  173  Fed.  492.  ruptcy  has  been  asked. 

57.  That  is  Form  No.  1,  Schedule  A  (1),  92.  See  Bank  v.  Meyer  (D.  C,  K  Y.),  1 
(2),  (3),  (4),  (5),  and  B  (1),  (2),  (3),  Am.  B.  R.  565,  92  Fed.  896,  and  In  re  San- 
(4),   (5),  and   (6).,  with  the  summary.  derlin  (D.  C,  N.  C),  6  Am.  B.  R.  384,   10^ 

SS.  As  to  these  allegations,  see  (Mtey  and  Fed.  857;  though  the  doctrine  of  the  former 

compare  "Acts  of  Bankruptcy  by  a  Partner-  case  seems  to  be  accepted  with  caution    in 

ship,"  and  similar  paragraphs  in  this  sec-  In  re  Stokes  (D.  C,  Pa.),  6  Am.  B.  R.  268jk 

tion,  post.  106  Fed.  312. 
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iiuolveiii^  Tbe  order  of  ftdjudioation  ie  only  oonolusive  against  those 
entitled  to  be  heard  in  the  proceedings;  it  is  not  conelnsive  as  to  the 
existence  of  a  partnership  or  the  title  to  its  assets  as  against  a  trustee  of 
one  of  the  alleged  partners  who  was  not  permitted  to  intervene.^ 

b.  Eiffeet  of  adjndicatiam  on  disohargQ.^ —  (1)  In  gskbrai.. —  If  the  adju- 
dication is  of  the  firm  only,  the  discharge  following  it  will  be  a  bar  only 
to  firm  debts*^  If  the  application  is  for  individual  bankruptcies  only,  the 
discharge  will  not  affect  firm  liabilities.^  But,  while  in  the  first  case  it 
would  seem  necessary  that  the  individuals  file  new  separate  petitions,  in 
the  latter  case  an  amendment  of  the  petition  and  adjudication  praying  for 
the  partnership  bankruptcy  has  been  allowed.  Where  new  individual  peti- 
tions are  .filed,.)  they  .may  be-  consolidated '-  wiih ^  the  pending ' partnership 
pfteeeding.  Where,  however,  the  adjudication  is  of  the  individual  part- 
ners only,  a  question  has  arisen  which  is  still  \mdetermined. 

(2)  DiscHABQE  OF  PABTN1BR8HIP  DEBTS.—  Followiug  the  entity  doctrine 
and  the  controlling  authorities  under  the  former  law,®^  the  earlier  cases  held 
that  to  cut  partnership  debts  there  must  be  a  partnership  adjudication.^ 
The  later  cases,  however,  se^&m  to  hold  tiiat  a  discharge  resting  on  an 
individual  adjudication  will,  provided  there  be  no  firm  assets  and  the  firm 
creditors  are  scheduled  and  receive  notice,  be  an  available  bar  to  subsequent 
suits  on  the  bankrupt's  partnership  liabilities.®*     While  such  a  .  view  is 


M.  8ee  In  re  M^er  (C.  G.  A.,  2d  Cir.), 
3  Am-  B.  R.  559,  9S  Fed.  976;  In  re  Geballoe 
It  Co.  (D.  C,  N.  J.),  20  Am.  B.  R.  467. 

H.  ManBon  ▼.  WUliame  (Sup.  Ct.),  82 
Am.  B.  R.  28,  213  U.  S.  463,  affg.  18  Am. 
B.  R.  674. 

M.  In  re  Hale  (D.  C,  N.  C),  6  Am;  B. 
R.  35,  107  Fed.  432;  Dodge  ▼.  Kaufman 
(Sup.  Ct,  N.  Y.),  15  Am.  B.  R.  542,  45 
N.  Y.  Mise.  248.  Where  there  is  only  a 
partnership  adjudieation,  individual  die- 
chargea  cannot  be  granted.  In  re  Pincus 
(D.  C,  N.  y.),  17  Am.  B.  R.  331,  147  Fed. 
621;  In  re  Bertenshaw  <G.  G.  A.,  8th  Cir.)» 
19  Am.  B.  K.  577,  157  Fed.  363. 

Individaal  estates. —  The  deeiaions  to  the 

effect  that  the  bankruptcy  of  a  partnership 

does  not  necessarily  draw  to  the  court  o^ 

bankruptcy  the  admmiatration  of  the  indi* 

vidual  estates  of  the  partners  are  in  point 

upon  this  propoeition.    In  re  Btein   (G.  G. 

A.,  7th  Cir.>,  11  Am.  B.  R.  536,  12T  Fed. 

^47,  62  C.   C.  A.  272;    Strause  ▼.  Hooper 

(D.  C,  N.  C.>,  5  Am.  B.  R.  226,  106  Fed. 

590;  In  re  Duguid   (D,  C.,  N.  G.),  3  Am. 

B.  R.  794,  799,  100  Fed.  274;  In  re  Blair 

iJ>.  C,  N.  Y.),  3  Am.  B.  R.  588,  99*ed.  78. 

•«•  In  re  Myers   (D.  G.,  N.  Y.),  3  Am. 

B-  R-  260,   97   Fled.   753;    In  re  Morrison 

(D.  C,  Tex.),  11  Am.  B.  R.  498,  127  Fed. 


156.    But  compare  In  re  Feigenbaum  (D.  C., 
N.  Y.),  7  Am.  B.  R.  389. 

97.  8ee  Amsinck  ▼.  Bean,  22  Wall.  395- 
405,  and  other  cases  cited  in  Judge  Brown's 
opinion   in   the   Meyers   ease,   immediately 

98.  In  re  Freund  (Ref.,  Iowa),  1  Am^ 
B.  R.  25;  In  re  Meyers  (D.  G.,  N.  Y.),  2 
Am.  B.  R.  707,  96  Fed.  408.  In  the  case 
of  In  re  Mercur  (C.  C.  A.,  3d  Cir.),  10 
Am.  B.  R.  505,  122  Fed.  384,  58  G.  C.  A. 
472,  it  was  held  that  a  trustee  in  b<ink- 
ruptcy  of  the  individual  estates  of  ali  the 
partners  who  had  been  adjudged  bankrupts 
could  not  draw  to  himself  and  administer 
the  property  of  the  unadjudicated  partner- 
ship. 

99.  In  re  Laughlin  (D.  G.,  Iowa),  3  Am. 
B.  R.  1,  96  Fed.  589;  Jarecki  Mfg.  Go.  v. 
MoBlwaine  (D.  G.,  Ind.),  5  Am.  B.  R.  T51; 
In  re  Feigenbaum  (D.  G.,  N.  Y.),  7  Am. 
B.  R.  339;  In  re  Kaufman  (D.  C.,  N'.  Y.), 
14  Am.  B.  R.  393,  136  Fed.  262;  Loomis  v. 
Wallblom  (Sup.  Gt.,  Minn.),  13  Am.  B.  R. 
687,  94  Minn.  392;  Dodge  v.*  Kaufman  (Sup. 
Gt.,  N.  Y.),  15  Am.  B.  R.  542,  4*6  N.  Y. 
Misc.  248;  N.  Y.  Institution  for  the  Deaf  ft 
Dumb  V.  Grocket  (Sup.  Gt,  N.  Y.),  17  Am. 
B.  R.  233,  117  N.  Y.  App.  Div.  269. 
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secepBarily  axi  axceptjioiDt  to  the  entity  doctrine,  it  seems  n^ore  reasonable. 
Tke  Meyers  case/^-  is  clearly  distinguishable,  for  there  ther^  -were  firm 
^aeta.^^^  If  there  are  no  firm  assets  and  the  firm  is  insolv^il)  a  judgment 
on  a  partnership  debt  may  he  released  by  the  discharge  of  au  individual 
partaer.^^  It  has  also  beem  held  that  where  a  partner  ia'adjirdfoated  a 
bankrupt  upon .  his  individual  petition^  which  is  siletft  as  to  partnership 
assets  and  liabilities^  although  his  schedoles  disclose  both  individual  and 
firm  debts,  the  bankrupt  is  nbt  entitled  to  a  discharge  from  partnership 
diebts,  although  the  firm  no  longer  epcists  and  id  without  assets. ^^  It  is  diffi- 
cult to  declare  a  rule  based  upon  the  majority  of  the  cases.  A  very  unsatis- 
factory conflict  existe  among  the  authorities.  It  may  be  asserted,  however, 
in  view  of  the  reasoning  in  nearly  all  the  oases,  that  where  there  are  no  firm 
assets  and  the  firm  creditors  are  duly  scheduled  and  receii*e  notiee,  the 
individual  discharge  of  a  bankrupt  partner  should  operate  as  a  discharge 
f fom  partnership  debts/^   .  The  scheduling  of  the  firm  debts  and  notice 


100.  2  Am.  B.  R.  707,  96  Fed.  408. 

101.  Likewiae  of  In  re  McFaun  (D.  C, 
Iowa),  3  Am.  B.  R.  66,  96  Fed.  59S,  where 
there  was  no  notice  to  firm  creditors. 

108.  Berry  Bros.  v.  Sheehan  (Sup.  Ct., 
N.  Y.),  17  Am.  B,  B.  322,  115  N.  Y.  App. 
Div.  488. 

103.  In  re  Morrison  (D.  C,  Tex.),  11  Am. 
B.  R.  498,  127  Fed.  186;  In  re  Laughlin 
(a  C,  Iowa),  3  Am.  R  R.  1,  96  Fed.  599. 

104.  Discharge  from  partneraliip  debts.— 
In  re  McFaun  (D.  C,  Iowa),  3  Am.  B.  R.  66, 
96  Fed.  592;  New  York  Institution  for  the 
Deaf  and  Dumb  v.  Crockett,  17  Am.  B.  R. 
233.  117  N.  Y.  App.  Div.  269,  in  which 
case  the  court  states,  that  the  tendency  of 
the  decisions  in  the  State  courts  is  toward 
holding  that  where  a  court  acquires  juris- 
diction  and  grants  a  full  discharge,  in  the 
language  of  the  statute,  from  all  provable 
debts  properly  scheduled,  that  joint  as  well 
as  individual  debts  are  discharged;  In  re 
Kaufman  (D.  C,  N.  Y.),  14  Am.  B.  R.  393, 
13'6  Fed.  262,  holding  that  where  an  indi- 
vidual partner  on  adjudication,  schedules 
firm  debts  his  discharge  releases  him  from 
liability  thereon,  and  after  the  term  at 
which  it  was  granted,  may  be  amended  so  as 
to  discharge  him  as  an  individual  from  any 
liability  on  account  of  the  debts  of  the  firm. 

In  the  case  of  Jarecki  Mfg.  Co.  v.  Mc- 
Elwain  (0.  C.  A.,  Ind.),  5  Am.  B.  R.  751, 
107  Fed.  249,  the  court  said:  "There  is 
some  disagreement  in  the  authorities  as  to 
whether  a  discharge  of  an  individual  part- 
ner releases  him  from  liability  upon  part' 
nersliip  debts.  The  great  weight  of  author- 
ity is  in  favor  of  the  doctrine  that  the  dis- 
charge of  a  partner  on  his  individual  peti- 


tion operates  as  a  release  both  from  indi- 
vidual   and    his    partnership    indebtedness. 
The  csAes  which  hold  to  the  contrary  aeemed 
to  be  based  upon  a  misconception  of    the 
extent  of  the  rights  of  the  trustee  over  the 
bankrupt's  estate  and  as  to  the  effect  upon 
the  firm  of  the  bankruptcy  of*  one  of    ita 
members.     The  cases   holding   that  a    dis* 
charge  granted  to  one  member  of  a  firm  doea 
not  release  him  from  partnership  indebted- 
ness, where  he  alone  is  adjudged  a  bank- 
rupt,   proceed    on    the    principle    that     a. 
trustee  could  not  acquire  possession  of  and 
administer  the  assets  of  the  firm.     In    bo 
holding,  it  seems  to  have  been  overlooked^ 
that  the  bankruptcy  of  one  member  is  ipso 
facto  a  dissolution  of  the  firm,  and  that 
while  the  solvent  partner  would  be  allowed 
to  administer  the  partnership  assets,   yet 
the  trustee  in  bankruptcy  is  entitled  to  the 
bankrupt's    share    of    the    partnership    as- 
sets, after  the  payment  of  the  partnership 
debts.     The   separate   estate   of   the   bank- 
rupt partner  and  his  beneficial  interests   in 
the  firm,  after  the  payment  of  firm  debts, 
is   to  be   administered  by  the  trustee   for 
the  payment  of  the  bankrupt's  individual 
debts.    The  adjudication  of  one  partner  as 
a  bankrupt,  brings  within  the  jurisdiction 
of  the  court  his  entire  estate  for  adminis- 
tration,  and   if,  after  the  payment  of   his 
individual  debts  out  of  his   individual  es- 
tate, any  surplus  remains^  it  will  be  appli- 
cable to  the  payment  of  firm  indebtedness. 
For  the  purpose  of  reaching  any  such  sur- 
plus, firm  creditors  may  prove  against  the 
estate  of  the  bankrupt  partner.     The  most 
elaborate  and  exhaustive  discussion  of  the 
sut>ject  under  the  bankrupt  act  of  1867,  is 
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to  creditor))  are  prerequisi^tes  to  a  di^obarge  of  an  individ^l ;  parto^ra^p 
from  firm  debta.^^  ..  Qf  course,  if  tbe  adjudication.  i«  of  tbe  pa^e^jsbip 
but  not  of  all  the  partners,  individual. crei^itonB  of  tbo  non-pona^nting  indpl- 
vent  partner  are  sbot  affected  by  tbe  difloharge.^^ 

V.  JURISDICTION  WHERE  PARTNERS  ARE  DOMICILED  IN  DIFFERENT  DISTRtCtS. 

Subsection  c  provides  that :  \^  The  court  of  bankruptcy  which  has  juris* 
diction  of  one  of  the  partners  may  have  jurisdiction  of  all  the  partners  and 
of  the  administration  of  the  partnership  and  individual  propetfyr*  .The 
analogous  provision  in  the  law  oi  1867  was:    '^  If  such  copartners  reside  xst 

* 

different  districts,  that  court  in  which  the  petition  was  first  filed  $hall  retain 
exclusive  jurisdiction  over  the  ease."  This  clause  did  not  occur  in  thelftw 
of  1841.  General  Order  XVI  under  the  law  of  1867  is  subsitaAtially  tbe 
same  as  presbnt  General  Order  VI,  the-  last  two  sentences  of  which  are  as 
follows:  ^'  In  case  two  or  more  petitions  shall  be  filed  in  different  districts 
by  different  members  of  the  same  partnership  for  an  adjudication  of  the 
baakraptcy  of  said  partnership,  the  court  in  which  the  petrtiou' is -first  filed 
having  jurisdiction  shall  take  and  retain  jurisdiction  over  all  proceedings 
in  such  bankruptcy  until  the  same  shall  be  closed ;  and  if  such  petitions  shall 
be  filed  in  the  same  district,  action  shall  be  first  had  upon  the  one  first  filed* 
But  the  court  so  retaining  jurisdiction  shall,  if  satisfied  that  it  is  for  the 
greatest  convenience  of  parties  in  interest  that  another  of  said  courts  should 
proceed  with  the  ease,  order  them  to  be  transferred  to  that  courL'^  It  will 
be  noticed  that  this  provision  supplements  subdivision  c  and  gives  it  effect. 
The  statute  and  the  general  order  modified  the  rigid  rule  of  the  former  law, 
that  the  court  which  has  acquired  jurisdiction  of  one  of  the  partners  had 
exclusive  jurisdiction  over  both  subject-matter  and  of  the  partners.^^    Under 


foand  in  the  case  of  Wilkina  v.  Davis,  Ftd. 

Cas.  17,664,  and  in  my  opinion,  the  rea- 
soning in  that  case  as  applied  to  the  pres* 
ent  bankrupt  act,  clearly  demonstrates  that 
the  discharge  of  one  partner,  releases  him 
from  all  partnership  indebteciness." 

105.  Petition  and  schedules. —  In  the  case 
of  In  re  Laughlin  (D.  C,  la.),  3  Am.  B.  R. 
1,  96  Fed.  591,  the  court  said:  ''To  become 
entitled  to  a  discharge  barring  the  firm 
creditors  under  such  circumstances,  the 
proper  foundation  must  be  laid  in  the  pro- 
<^iQgB  instituted  on  behalf  of  the  bank- 
^pt  partnership.  In  the  petition  originally 
filed  it  should  be  averred  that  the  petitioner 
^  indebted  in  his  individual  capacity,  if 
such  be  the  fact,  and  also  as  a  member  of 
^  finn,  naming  it  and  giving  the  names  of 
the  several  partners;  and  the  petition 
should  pray  for  the  discharge  from  the  firm 
*8  well  as  his  individual  debts.  To  this 
petition    should    be    attached    the    proper 

11 


schedules  setting  forth  the  firm  debts,  the 
firm  property,  if  any,  and  all  other  mat- 
ters, the  same  as  is  required  in  the  case 
of  a  proceeding  brought  by  one  of  the  part- 
ners." See  also  In  re  Meyers  (D.  C,  N.  Y.)» 
3  Am.  B.  R.  260,  97  Fed.  757. 

Notice  to  firm  creditors,*^  Where  one  of 
the  members  of  a  firm  desires  a  discharge 
from  firm  as  well  as  individual  debts,  a 
notice  to  that  effect  must  be  contained  in 
the  notice  given  of  the  first  meeting  of 
creditors,  in  the  petition  for  a  discharge, 
and  in  the  notice  to  creditors  therefor.  In 
re  Russell  (D.  C,  la.),  3  Am.  B.  R.  91,  97 
Fed.  33.  See  also  In  re  Morrison  (D.  C, 
Tex.),  11  Am.  B.  R.  498,  127  Fed.  186. 

106.  Compare,  for  collateral  attack  and 
generally  on  the  effect  of  discharges  on  part- 
nership liabilities,  discussion  under  Sec- 
tions Fourteen  and  Seventeen  of  this  work. 

107.  In  re  Boylan,  Fed.  Cas.  1,757;  In  re 
Penn,  Fed.  Cas.'  10,927. 
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the  general  order  the  court  retaining  jurisdiction  may  transfer  the  caBo 
to  another  court  for  the  greater  convenience  of  the  parties  in  interest,  thus 
substituting  the  flexible  rule  of  convenience  of  parties  in  the  place  of 
the  rigid  rule  of  the  former  law.*"  The  proceeding  may  be  brought  in 
anQther  district  where  the  partner  might  have  petitioned  as  an  individual.  ^^ 


VL  TRUSTEES  OF  BANKRUPT  PARTNERSHIPS. 

• 

A.  In  fsneral. —  This  section  contains  certain  special  provisions  applicable 
to  trustees  of  bankrupt  partnerships.  Except  as  otherwise  expressly  pro- 
vided in  this  section  the  powers  and  duties  of  such  trustees  are  the  same  as  in 
the  case  of  trustees  of  individuals.  It  will  not  be  attempted  under  this 
section  to  declare  rules  governing  in  all  respects  partnership  trustees  in  the 
performance  of  their  duties.  Subdivision  b  provides  that:  ^^  In  other 
respects  (except  as  to  the  appointment  of  trustees)  so  far  as  possible  the 
estate  shall  be  administered  as  herein  provided  for  other  estates." 

b.  Choice  of  tmitees. —  Subdivision  b  provides  that  ''  The  creditors  of  the 

partnenship  shall  appoint  the  trustee."  This  preference  in  the  choice  of  the 
tiruatee  was  also  contained  in  the  aote  of  1841  and  1867."®  There  is  here 
an  apparent  discrimination  in  favor  of  the  joint  creditor,  for  the  individual 
creditor  has  a  petitioning  creditor's  debt  in  proceedings  againsft  the  copart- 
nership;"* so  also  firm  creditors  can  vote  for  the  trustees  of  the  individual 
eatatee;"'  but  an  individual  creditor  of  one  of  the  partners  may  not  vote  at 
a  meeting  of  the  firm  creditors  for  a  partnership  trustee.^"  This  restriction 
only  applies  in  the  case  of  a  joint  p&tition  and  not  where  a  petition  is  separ- 
ately brought  against  an  individual  partner.^"  The  reason  for  the  appareiLt 
preference  of  firm  over  individual  creditors  will  appear  hereafter."*  Where 
possible  and  conveniemt  the  same  trustees  should  'be  appointed  for  partner- 
ship and  individual  estates;  but  sparaite  trustees  may  be  appointed  in  the 
discretion  of  the  court  where  the  circumstances  demand  it.^^^ 

c.  Powers  in  respect  to  individual  estates. —  On  the  appointmen/t  of  a  trustee 
of  a  partnership,  he  may  take  possession  and  adrainifvter  the  property  of  one 
of  the  partners  so.  far  as  is  necessary  to  settle  the  partnership  e«;tate.*" 

Where  the  partner  resided  in  districts 
other  than  that  which  was  the  place  of  the 
partnership  business,  it  was  held  under  the 
former  law  that  an  involuntary  petition 
against  the  firm  could  be  filed  only  in  the 
district  where  the  business  was  conducted. 
Cameron  v.  Canico,  Fed.  Cas.  2,340. 

108,  In  re  Waxelbaum  (D.  C,  N.  Y.),  3 
Am.  B.  R.  392,  98  Fed.  589. 

As  to  the  transfer  of  cases  where  peti- 
tions are  filed  a^inst  partners  in  different 
districts,  see  Bankr.  Act,  §  32.  post.  This 
whole  question  of  transfer  for  the  conveni- 
ence of  parties  is  ably  discussed  in  the  case 
of  In  re  Sears  (D.  C,  N.  Y.),  7  Am.  B.  R. 
279,  112  Fed.  58. 

109.  In  re  Blair  (D.  C,  N.  Y.),  3  Am. 
B.  R.  588,  99  Fed.  76,  holding  also  that  the 


petition  may  be  amended  to  show  jurisdic- 
tion; In  re  Sears  (C.  C.  A.,  2d  Cir.),  8  Am. 
B.  R.  713,  117  Fed.  294. 

110.  Compare    In    re    Phelps,    Fed.    Cas. 
11.071. 

111.  In  re  Mercur  (D.  C,  Pa.),  S  Am.   B. 
R.  626,  95  Fed.  634. 

lia.  In  re  Webb,  Fed.  Cas.  17,317. 
118.  In  re  Eagles  &  Crisp  (D.  C,  N.  C), 
3  Am.  B.  R.  733,  99  Fed.  696. 

114.  In  re  Beck  (D.  C,  Mass.),  6  Am.  B. 
R.  554,  110  Fed.  140. 

115.  For  the  method  of  choosing  the  trus- 
tee, see  Bankr.  Act,  5§  44  and   58,  post. 

115a.  In  re  Currie  (D.  C.  Mich.),  28  Am. 
B.  R.  834. 

116.  Dickas  v.  Barnes  (C.  C.  A.,  6th  Cir.)^ 
15  Am.  B.  R.  566,  140  Fed.  849. 
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beoom»B,  by  virtue  of  hia  offioe,  thd  trustee  of  the  assets  of  the  indiriduid 
psrtnefs."^ 

d.  Septrftte  iDOomitv— Snbdivisiou  d  of  this  seetion  requires  the  trustee 
to  keep  separate  accounts  of  the  partuezship  property  and  of  the  property 
belonging  to  the  individual  partneora.  This  foUows  from  the  very  nature  of 
hit  duties  and  the  interrelation  of  the  debts  and  assets  over  which  he  is 
given  oharge.  There  were  similar,  clauses  in  the  laws  of  1841  and  1S67. 
The  necessity  of  keying  separate  accounts  is  ofovious.^^ 

e.  ISxpenses. —  It  is  provided  in  subdivisiook  e  that  '^.  the  expenses  diall  be 
paid  from  the  partnership  property  and  the  individual  property  in  such 
proportion  as  the  court  shall  determine."  There  are  no  reported  oases  under 
the  present  law.^^ 

▼n.  PKOTABILITT  OP  0XBt& 

a.  In  general. —  The  provisions  of  §  63  of  the  bankruptcy  act  declaring 
the  debts  which  may  be  proved  and  allowed  against  a  bankrupt  estate  are 
applicable  to  debts  against  a  partnership.  A  member  of  a  partnership  being 
liable  for  all  of  the  partnership  debts,  a^  de^t  againdt  tbe  partnership  is 
provable  against  the  individual  estate  of  the  bankrupt' member. ^^ 

b.  Claims  of  partnership  against  individiMtl  partners  aiid  vice  vena,— ^  Sub- 
section g  provides  that  ^^  the  court  may  peftnit  the  proof  bf  the  claim  of  the 
partnership  ^tate  against  individual  as^eta  and  vice  verm»^^  But  this-i^ub- 
section  does  not  permit  a  solvent  partner  to  prove  against  the  separate  estate 
of  his  bankrupt  partner  until  all  the  partnership  creditors  have  been  paid  in 
full;  ^^  nor  a  retired  partner  on  notes  received  by  him  for  his  interest  in 
the  firm.^^  The  general  rule  is  that  the  separate  estate  of  one  partner 
shall  not  claim  against  the  joint  estate  of  the  partnership  in  competition  with 
joint  creditors,  nor  shall  the  joint  estate  claim  against  the  separate  estate 
in  competition  with  the  separate  creditors.^^  One  principle  may  be  deduced 
from  the  cases  to  the  eflFect,  that  where  the  partnership  and  the  individual 
members  thereof  are  all  adjudged  bankrupts  and  the  estates  of  all  are  before 
the  court,  the  rule  of  distribution  prescribed  by  §  6  (f),  is  not  to  be  varied 
by  the  proof  of  the  claim  of  a  partnership  estate  against  an  individual  estate 
and  vice  versa,  as  provided  in  §  5  (g).  In  other  words,  the  joint  creditors 
of  a  bankrupt  partnership  must  be  paid  before  the  claim  of  an  individual 
partner  may  be  paid,  and,  on  tha  other  hand,  the  individual  creditors  of 

117.  In  T%  Stokes  (D.  C,  Pa.),  «  Am.  B.**  B.  R.   8;   In  re  Webb,  Fed.  Gas.   17,317; 

R.  262,  106  Fed.  312;  In  re  Smith  (D.  C,  Wilkins  ▼.  Davis,  Fed.  Oas.  17,664;  In  re 

Ind.),  2  Am.  B.  R.  9,  92  Fed.  85.  Frear,  Fed.  Ga«.  5,074. 

lis.  In  re  Denning  (D.  C,  Mass.),  8  Am.  181.  In  re  Sterens   (D.  C,  Yt.),  5  Am. 

B.  R.  133,  114  Fed.  219.  B.  R.  9,  104  Fed.  323;  Emer^  v.  Bank,  Fed. 
lis.  For   expenses   of    administration    in  Gas.  4,446. 

general,  see  Bankr.  Act,  §§  63  and  84,  post.  122.  In  re  Denning  (D.  C,  Mass.),  8  Am. 

See  In  re  City  Contracting  &  Bldg.  Co.   (D.  B.  R.  133,  114  Fed.  219. 

C.  Hawaii).  30  Am.  B.  R.  133.  123.  Amsinck  t.  Bean,  22  Wall,  395,  402. 
140.  In  re  Hee   (D.  C,  Hawaii),  13  Am. 
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the. bankrupt  paptnyeFS  must  be  paid  before  the  olaim  of  the  partnership 
against  the  partner  will  be  allowed.  ^^*  The  claim  of  a  partnei*  fd?  money 
'^dyftnced  to  the  firm  in  eiseess  of  his'  agreed  contribution  to  the  eajyltdf  of  the 
/£rm  ifl  subject  to  this  principlie;  such  claim  may  not  share  in  the  distribu- 
tion of  the  estate  of  the  bankrupt  partnership  utttil  all  the  j<Hiit'e9Bditor8 
are  paid.^^  Subsection  g  of  this  section  was  evidently  not  intended  to 
modify  the  rule  that  before  claims  of  partners  against  a  partnership  may  be 
paid  firm  debts  must  be  disposed  of.  There  must  be  some  clearly  expressed 
statutory  proyision  in  order  that  the  partner  may  have  this  privilege.  This 
subsection  is  to  be  construed  as  consummating  the  evident  purpose  of  the 
act  to  secure  to  creditors  of  the  firm  and  all  the  m^tnbers  thereof  an  equitable 
distribution  of  the  assets  belonging  to  the  respective  estates.  This  tiistribur 
tion  must  be  made  in  accordance  with  well  recognized  principles,  applicable 
to  the  rights  and  liabilities  of  partnerships  and  the  partners  comprising  the 
same.^^  A  solvent  partner  cannot  prove  his  own  separate  debt  against  the 
eeiparate  estate  of  the  bankrupt  partner  so  as  to  come  into  competition  with 


194.  In  re  Filmar  (C.  0.  A.,  7th  Cir.), 
24  Am.  B.  R.  194,  177  Fe^.  170;  In  re 
Terens  (D.  C,  Wi^.),  23  Am,  B.  R.  080, 
175  Fed.  495;  In  r6  Ervin  (D.  C,  Pa.), 
6  Am.  B.  R.  356,  109  Fed^  135,  affd,  7  Am. 
B.   R.   256,   112   Fed.   124.  , 

Claim  of  partner  against  partnership  es- 
tate.«-^In  the  case  of  In  re  Denning  (D.  0., 
Mass.),  8  Am.  B.  R.  133,  114  Fed.  219,  the 
court  said:  ''It  is  plain  that  the  bank- 
rupt's former  partner  oannot  be  allowed 
to  prove  in  this  case.  To  permit  him  to  do 
80,  would  permit  him  to  compete  with  his 
own  creditors.  There  are  joint  creditors  in 
this  case  who  have  proved,  and  until. the 
claims  of  the  joint  creditors  are  settled, 
the  partner  cannot  share  in  the  distribu- 
tion of  his  former  partner's  estate.  There 
is  nothing  in  section  5  (g)  of  the  act  to 
change  this  well-established  rule." 

In  the  case  of  Hatter  of  Union  Bank 
(C.  C.  A.,  6th  Cir.),  25  Am.  B.  R.  148,  184 
Fed.  224,  it  was  held  that  while  the  trustee 
of  a  bankrupt  partnership  is  entitled  to 
prove  a  claim  of  the  partnership  against  the 
'  individual  estate  of  one  of  the  bankrupt 
partners,  his  claim  cannot  share  therein 
jjart  pa^su  with  the  claims  of  other  indi- 
vidual creditors,  but  only,  after  the  other 
individual  creditors  have  been  paid  in  full. 
It  was  further  held  that  the  claim  of  the 
{partnership  cannot  share  pari  pa^su  with 
ihe  claims  of  other  creditors  of  one  of  the 
bankrupt  partners,  on  the  principle  that  a 
partnership  is  an  entity  distinct  from  iti* 
membership,  since  the  recognition  of  the 
partnership    as    an    entity    cannot,    in    the 


absence  of  express  statutory  authority,  bo 
ti(M  to  work  a  change  in  the  rule  fixing 
the    substantial    rights    of     creditors     re- 
spectively  of   the   partnership   and   of    ita 
individual  members. 
126.  In  re  Effinger  (D,  C,  Md.),  25  Am. 

B.  R.  930,  184  Fed.  728,  in  which  case  thi» 
entire  question  has  been  earefuiiy  con- 
sidered and  the  authorities  eited  and  ap» 
plied. 

Ita.  Coastxaction  of  tubMOtioii  (g).— 
There  is  no  indication  in  this  subsection 
taken  as  a  whole,  that  there  was  any  in- 
tent on  the  part  of  Congress  to  change  the 
rule  of  distribution  which  had  heretofore 
been  held  to  be  equitable.  The  intent  was 
simply  to  remove  all  arbitrary  rules  of 
practice  and  procedure  which  .had  inter* 
fered  with  the  distribution  of  the  estates 
of  bankrupt  partnerships  and  f>artners,  in 
accordance  with  the  settled  rules  of  equity. 
The  subsection  does  not  change  the  pre- 
viously existing  rules  of  distribution,  but 
merely  abolishes  certain  technical  rules  of 
procedure  to  secure  equitable  distribution 
of  such  estates.  In  re  Effinorer  (D.  C,  Hd.), 
25  Am.  B.  R.  930,  184  Fed.  728. 

In  the  case  of  In  re  Henderson  (D.  C, 
W.  Va.),  16  Am.  B.  R.  91,  142  Fed. -588, 
affd.   17  Am.  B.  R.  838,  149  Fed.  975,  79 

C.  C.    A.    485,   the   court  said;      "Clause 

(f)  states  the  precepts  of  the  law.    Clause 

(g)  relates  to  the  procedure  under  it.  The 
law  in  (f)  demands  that  'the  net  pro^eds 
shall  be  appropriated  *  as  directed  by  it, 
while  (g)  provides  simply  that  in  carrying 
out  these  precepts  and  as  an  aid  in  doing 
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the  joint  creditors  of  the  partner^ip.^^  But  tkis  rule  would  prolmblj*  not 
apply  where  a  creditor  of  a  bankrupt  estitte  becomes^  after  the  debt  ia'iti- 
CTUTed,  a  joint  partner  of  the  bankrupt  in  an  entirely  separate  and  distinct 
enterprise**^  It  is>  however,!  well  settled  that  the  right  of  subre^ation 
exists  between  a  partnership  estate  and  the  estate  of  a  partner. ^^  Henee, 
when  a  retired  partner  is*  later  oompelled  to  respond  to  his  partnership 
liability,  because  the  continuing  partner  is  unable  to  do  so,  he  becomes 
subrogated  to  the  claim  bf.  the  creditors  pro  tamio,  and  thus  may  prove 
against  the  partnership  estate  as  well  as  the  separate  estate  ef  the  bankrupt 
partner.^^  Where  a  retired  partner  left  l3ie  money  which  he  had  invested 
in  the  firm  as  a  loan,  and  provides  in  his  will  that  such  money  should 
be  permittied  to  remain  in  the^firm  for  five  years  after  his  death,  the  legatee 
is  entitled  to  prove  the  claim  against  the  partnership,  upon  its  being  adju- 
dicated  a  bankrupt  some  years  after  the  death  of  the  testator;  under  such 
circnmstancee),  the  interest  of  the  decedent  did  not  remain  in  the  firm  as 
capital  at  the  lisk  of  the  business  but  was  a  loan  to  the  firm.^^^  Where  oi^e 
partner  pays  all  the  debts  of  a  partnership,  whose  other  member  has  been 
adjudged  a  bankrupt,  the  sum  which  may  be  shown  to  be  due  him  upon  a 
partnership  accounting  is  a  debt  which  may  be.  proved  against  the  estate 
of  the  bankrupt  partner.^*^ 

Vm.  HARSHALUNG  ASSETS  AND  DISTRIBUTION. 

a«  So  as  to  prevent  pref evencei. —  The  court  is  authorized  by  subsection  g 
of  this  section  to  '^  marshal  the  assets  of  the  partnership  estate  and  individ- 
Tial  estates  so  as  to  prevent  preferences."  There  are  as  yet  no  adjudicated 
cases  on  the  meaning  of  the  words  quoted.  Manifestly^  they  and  the  clause 
in  which  they  are  found  supplement  and  emphasize  the  first  clause  of  the 
subsection.  Whether  "preferences"  here  means  a  bankruptcy  preference 
as  defined  in  §  60-a  is  doubtful.  Yet  the  estate  of  the  individual  being  often 
a  creditor  of  the  copartnership  and  vice  versa,  it  is  possible  that  the  defini- 
tion of  "  preference  "  there  phrased  may  apply.     It  has  been  said  to  be 


80,  the  court  may  do  certain  things,  to-wit: 
permit  proof  of  claims  of  partnership  es- 
tates  against  individual  estates  and  iHce 
i^ersa  and  marshal  the  assets  of  such 
estates  80  as  to  prevent  preferences  and  se- 
cure equitable  distribution  of  such  estates." 
W7.  Amsinck  v.  Bean,  22  Wall.  395,  402, 
in  "which  the  reason  was  stated  as  being 
t^at  the  solvent  partner  is  himself  liable 
^  all  the  joint  creditors  which  is  sufficient 
^o  show  that  in  equity  he  cannot  l)e  per- 
Jnitted  to  claim  any  part  of  the  funds  of 
the  bankrupt  partner  before  all  the  cred- 
itors to  whom  he  is  liable  are  fully  paid. 


12S.  Matter  of  Strawbridge  (Ref.,  Pa.), 
25  Am.  B.  R.  355. 

1SS9.  In  re  Dillon  <D.  C,  Mass.),  4  Am. 
B.  R.  63,  100  Fed.  627;  In  re  Bates  (D.  C, 
Vt.),  4  Am.  B.  R.  56,  100  Fed.  263;  In  re 
May,  Fed.  Caa.  9,327;  In  re  Foot,  Fed. 
Cas.  4,906. 

180.  Compare  generally  on  this  subject 
S  40(3)  of  the  English  Act  ol  1883,  Gen- 
eral Hule  No.  393,  and  cases  cited  in  Bald- 
win on  Bankruptcy   (8th  ed.),  pp.  510-520. 

131.  Matter  of  Lough  &  Burrows  (C.  C. 
A.,  2d  Cir.),  25  Am.  B.  R.  59T. 

182.  Matter  of  Hirth  (D.  0.,  Minn.),  26 
Am.  B.  R.  666. 
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*^  aimed  at  the  frauid  brought  Bbout  by  partners  agreeing'  jugt-  before  bank- 
ruptcy to  change  joint  into  separate  estates,"  thus  accomplishing  prefer- 
ences to  the  separate  creditors.^^  The  evident  purpose  of  the  sub- 
section is  not  only  to  prevent  preferences,  in  the  technical  meaning  of  that 
word,  but  also  secure  the  equitable  distribution  of  the  assets  of- the  several 
estates  among  both  firm  and  individual  creditors,^^  But  it  is  hardly  sup- 
posable  that  the  partners  so  agreeing  will  be  able  to  show  themselves  solvent 
at  the  time  and,  imless  they  can,  the  transaction  becomes  actually  fraudulent 
and  may  be  disregarded. 

b.  Karshalling  estate  of  nnadjudioated  partner  against  his  eonsent Sub- 
section g  authorizes  the  court  to  marshal  and  distribute  the  assets  of  the 
partnership  estate  and  individual  estates.  Subsection  k  provides  in  effect 
that  where  one  or  more  but  not  all  of  the  members  of  a 'partnership  are 
adjudged  bankrupt,  the  partnership  property  shall  not  be  administered  in 
bankruptcy  unless  by  the  consent  of  the  unadjudicated  partner.  This 
provision  is  for  the  purpose,  as  will  hereafter  be  considered,  of  enabling  a 
solvent  partner  to  settle  the  partnership  business  outside  of  bankruptcy. 
The  consent  here  referred  to  is  only  required  to  prevent  bankruptcy  where 
a  proceeding  is  against  one  or  more  of  the  partners  but  not  against  the 
partnership.  If  the  proceeding  is  directed  against  the  partnership,  sub- 
section g  permits  ,the  marshalling  of  the  assets  of  the  partnership  and  of  the 
individual  partners  so  as  to  provide  for  the'  paj-rnerlt  o:f  the  partnership 
debts.^^^  The  language  of  this  subsection  nmst  bp  reaaonaUy-  construed 
with  the  view  to  carrying  into  effect  its  obvious  purpose*  It  does  not  provide 
for  the  adjudication  of  an  individual  partner  who  does  not  corisent  thereto.^^ 
Under  the  entity  doctrine  a  partnership  may  be  adjudged  a  bankrupt,  irre- 
spective of  an  adjudication  of  bankruptcy  against  any  of  its  members.  But 
this  doctrine  may  not  be  applied  so  as  to  prevent  the  exercise  of  the  power 
expressly  conferred  upon  a  court  to  "  marshal  '*  the  estates  of  the  partnership 
and  of  the  partners.  Where  the  circumstances  demand  it,  the  court  will 
upon  adjudication  of  a  partnership,  administer  not  only  the  estate  of  the 
partnership,  but  also  the  estates  of  partners  who  have  not  been  adjudicated 


133.  The  preferences  supposed  to .  inter- 
fere with  a  just  and  equitable  distribution 
may  result  from  the  action  of  partners  cal- 
culated to  convert  partnership  property  into 
individual  assets,  thus  giving  undue  advan- 
tage to  individual  creditors.  In  re  Terens 
(D.  C,  W.  Va.),  23  Am.  B.  R.  680,  68S, 
175  Fed.  495. 

134.  In  re  Denning  (D.  C,  Mass.),  8  Am. 
B.   R.    133,    113    Fed.    219;    In   re   Effinger 

(D.  C,  Md.),  25  Am.  B.  R.  930,  184  Fed. 
728. 

136.  In  re  Meyer   (C.  0.  A.,  2d  Cir.),  3 


Am.  B.  R.  559,  9S  Fed.  976;  Dickas  v. 
Barnes  (C.  C.  A.,  6th  Cir.),  15  Am.  B.  R. 
566,  140  Fed.  849. 

136.  In  re  Berteushaw  (C.  G.  A.,  8th 
Cir.),  19  Am.  B.  R.  577,  157  Fed.  363;  in 
which  the  court  said:  "No  express  provi- 
sion can  be  found  In  this  legislation  and 
no  indication  or  implication  is  perceived 
in  it  that  the  adjudication  of  a  partnership 
draws  into  the  administration  of  its  estate 
in  the  court  of  bankruptcy,  the  property  of 
the  solvent  partners  who  are  not  adjudged 
bankrupts." 
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bankrupts.^  As  has  already  been  indicated,  a  partnership  may  not  be  ad- 
judicated a  banknipt  nnlea^  the  partnemhip  and  all  its  members  are  insol- 
vent, in  those  cases  where  insolvency  id  an^  essential  element  in  the  act  of 
bankruptcy.^  In  such  cases,  it  appearing  that  the  partnership  and  the 
members  thereof  are  insolvent,  the  assets  of  all  the  members  are  drawn  into 
the  proceeding  for  administraition,  although  adjudication  be  against  the  bank- 
rupt only.***  And  even  thotigh  one  of  the  partners  was  chiefly  engaged  in 
farming,  and  therefore  not  subject  to  4>aTikruptcy,  his  estate,  he  being  in- 
solvent, may  be  brought  into  l3ie  proceeding  for  adjudication.^**^ 

c.  Distribution. —  (l)  In  okwebal. —  It  is  provided  in  snbsection  g  that 
the  court  may  marshal  the  partnership  and  individual  estates,  "  and  secure 
the  equitable  distribution  of  the  property  of  the  several  estates,"  and  sub- 
sef'tion  /  provides  for  the  appropriation  of  the  net  proceeds  of  the  several 


187.  In  re  Meyer  (C.  C.  A.,  2d  Cir.),  3 
Am,  B.  R.  559.  98  Fed.  9T6;  Dickas  V. 
Barnes  (C,  C.  A..  6th  Cir.),  15  Am.  B.  R. 
566,  140  Fed.  849;  Francis  v.  McNeal  (C. 
C.  A.,  3d  Cir.),  26  Am.  B.  R.  555,  186  Fed. 
481,  affd.  (U.  S.  Sup.  Ct.),  SO  Am.  B.  R. 
244,  in  which  case  the  court  said:  *'It 
is  settled  that  a  partnership  is  an  entity 
^hich  may  be  adjudged  a  bankrupt,  irre- 
spectiTe  of  th«  adjudication  of  bankrupt<!y 
against  any  of  Its  members.  Undoubtedly, 
in  a  ease  where  a  partneri^hip  and  aN  its 
members  have  been  adjudged  bankrupts, 
the  trustee  of  the  partnership  may  admin- 
ister the  estates  of  the  partnership  and  its 
members,  and  as  we  read  section  5.  the 
trustee  of  the  partnership  which  has  been 
adjudged  a  bankrupt,  may,  in  certain  cases, 
to  be  hereafter  mentioned,  administer  the 
estates  of  its  unad jndicated  members ;  " 
Matter  of  Latimer  (D.  C,  Pa.),  23  Am. 
B.  R.  388,  174.  Fed.  824,  holding  that  the 
adjudication  of  a  partnership  draws  to  the 
eourt  of  bankruptcy,  for  administration,  the 
individual  estates  of  the  partners,  thougb 
as  individuals  they  have  not  been  adjudi- 
cated bankrupt.  See  In  re  Duke  &  Son 
<D.  C,  Ga.),  29  Am.  B.  R.  93. 

188.  See  discussion  under  sub-heading 
"Insolvency,'*  ante,  p.  152. 

1».  Francis  v.  McNeal  (C.  C.  A.,  3d  Cir.), 
26  Am.  B.  R.  555,  186  Fed.  481,  affd.  (U.  S. 
Sup.  Ct.),  30  Am.  B.  R.  244. 

The  adjudication  of  individual  members 
of  the  partnership  does  not  draw  into  the 
bankruptcy  proceedings  the  assets  of  the 
partnership  of  which  the  bankrupt  i.s  a 
member,  hut  a<;ainst  which  no   bankruptcy 


proceedings  are  pending.  American  Steel 
&  Wire  Co.  v.  Coover  (Okla.  Sup.  CI.),  25 
Am.  B.  R.  58;  In  re  Mercur  (C.  C.  A.,  3d 
Cir.),  10  Am.  B.  R.  509,  122  Fed.  984,  56 
C.  C.  A.  472,  in  which  case  the  'touH  said: 
"There  has  been  no  adjndiea%i«n  ^bgainst 
the  firm  and  the  trustee  was  ndt  appointed 
to  represent  it,  but  only  the  two  members 
Who*'  happened  to  opose  it  In  their  separate 
and  individual  capacity.'  Under  such  cir- 
eumstanees,  the  trustee  has  no  authority  to 
demand  or  interefere  with  the  firm  assets. 
In  th<^  cise  of  Amsinck  v.  Bean,  22  Wall. 
395,  402,  Whicb  arose  under  the  aJbt  of  1867, 
it  was  held  that  while  the  assignee  in  bank- 
ruptcy of  the  joint  stock  and  property  of 
a  partnership  is  required  by  the  statute  to 
administer  the  separate  estate  of  the  in- 
dividual members,  as  well  as  that  of  the 
firm,  there  is  no  reciprocal  regulation  with 
regard  to  the  estate  of  the  partnership, 
where  an  individual  member  of  it  has  alone 
been  adjudged  a  bankrupt."  See  In  re  City 
Contracting  &  Bldg.  Co.  (D.  C,  Hawaii), 
30  Am.  B.  R.  133. 

189a.  Administration  of  estate  of  nonad- 
jndicated  member.*- Where  an  act  of  bank- 
ruptcy has  been  committed  by  a  partnership 
whose  individual  members,  as  well  as  the 
firm,  are  insolvent,  the  fact  that  one  of  the 
partners  cannot  be  adjudicated  an  involun- 
tary bankrupt  because  chiefly  engaged  in 
farming,  does  not  prevent  tHe  adjudication 
of  the  firm  and  its  other  member;  and,  in 
such  case,  the  estate  of  the  nonadjudicated 
member  is  broiight  into  the  proceeding  for 
administration.  In  re  Duke  &  Son  (D.  C, 
Oa.),  29   Am.  B.  R.  93. 
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estates  to  the  payment  of  the  debt^  either  of  the  par^nship  or  of  the  partner 
aa  therein  directed.  Where  the  adjudicajtion  is  of  the  partnerehip  only  and 
there  are  no  aeparate  taasets  belonging  to  the  individualfl,  ladiainistraiion 
and  distribution  follow  the  same  praotioe  and  rules  aa  in  individual  cadea* 
Where,  however,  there.  a>re  both  joint  and  separate  estaitee,  especially  where 
the  court  has  not  jurisdiction  of  tail  the  members,  oomplioaiions  result  which 
may  be  troublesome  and  require  careful  treatment ^*^ 

(2)  Partnership  and  individual  creditors. —  Subsection  /  provides 
that  the  net  proceeds  of  the  partnership  property  shall  be  appropriated 
to  the  payment  of  ihe  partnership  debts  and  the  neit  proceeds  of  the  indi- 
vidual estate  of  each  partner  to  the  payment  of  his  individual  debts.  The 
surplus  remiaining  after  the  payment  of  individual  debts  may  be  distributed 
among  partnership  creditors;  and  the  surplus  remaining  afte^  tlie  payment 
of  partnerchip  debts  may  be  distributed  among  the  individual  creditors  in 
proportion  to  the  itttereet  of  each  partner  in  the  partnership  assets.^"    The 


140.  Some  of  theae  complications  have  al- 
ready been  discussed ;  another  class  of  them 
will  be  found  under  subsection  h,  post. 

141.  In  re  James  (C.  C.  A.,  2d  Cir.),  13 
Am.  B.  R.  341,  133  Fed.  912;  In  re  Groet- 
linger  (C.  C.  A.,  3d  Cir.),  11  Am.  B.  R. 
723,  127  Fed.  814;  In  re  Denning  (D.  C, 
Mass.),  S  Am.  B.  R.  133,  114  Fed.  219; 
Jarecki  Mfg.  Co.  ▼.  McEIwaine  (D.  C,  Ind.), 
5  Am.  B.  R.  751,  107  Fed.  249;  In  re  Wil- 
eox  (D.  C.,  Mass.),  2  Am.  B.  R.  117,  94 
Fed.  84;  In  re  Rice  (D.  C,  Pa.),  21  Am. 
B.  R.  205,  164  Fed.  514;  Miller  y.  New 
Orleans  Acid  &  Fertilizer  Co.  (Sup.  Ct.), 
21  Am.  B.  R.  417,  211  U.  S.  493. 

A  claim  for  penonal  taxes  due  a  city 
from  a  member  of  a  firm  cannot  be  enforced 
out  of  firm  assets  until  the  firm  creditors 
have  been  paid  in  full.  Matter  of  Flatau 
(D  a,  N.  Y.),  21  Am.  B.  R.  352. 

In  the  administration  of  partnersiiip 
property  in  the  eourts,  the  creditors  of  the 
partnerahip  haye  the  right  to  the  applica- 
tion of  tha  partnership  property  to  the  pay- 
ment of  the  partnership  debts  in  preference 
to  indiyidual  debts  of  the  respective  part- 
ners. Sargent  ▼.  Blake  (0.  0.  A.,  8th  Cir.), 
80  Am.  B.  R.  115^  160  Fed.  67;  In  re  Terens 
(D.  a,  W.  Va,),  38  Am.  B.  R.  680,  175  Fed. 
495.  Where  a  bankrupt,  prior  to  his  ad- 
judication, took  OTer  partnership  property, 
agreeing  to  pay  partnership  debt<^.  the  part- 
nership creditors  are  entitled  to  payment 
out  of  the  partnership  property  in  advance 
of  his   individual   creditors.     In   re  Filmar 


(C.  C.  A.,  7th  Cir.),  24  Am.  B.  R.  194,  177 
Fed.  770. 
Allowanoes  to  the  widow  and  diilAren  of 

a  deceased  member  of  a  bankrupt  partner- 
ship cannot  be  made  by  a  trustee  out  of 
the  firm  assets  before  the  firm  debts  are 
paid,  and  a  probate  court  has  no  authority 
to  decree  that  such  allowances  be  made. 
In  re  Dobert  &  Son  (D.  C,  Tex.),  21  Am. 
B.  R.  634,  165  Fed.  749. 

Money  advanced  by  partner.— In  the  case 
of  In  re  Effinger  (D.  C,  Md.),  25  Am.  B.  R. 
930,  184  Fed.  728,  it  was  insisted  that  if  a 
partner  has  advanced  money  to  the  part- 
nerahip beyond  his  agreed  oontribution  to  < 
its  capital,  his  individual  creditors  are  cos- 
titled  to  have  his  claim  against  the  part- 
nership proved  and  allowed,  and  to  have  it 
participate  in  the  distribution  of  the  firm 
assets  on  equal  terms  with  the  other  firm 
creditors.  The  court  on  this  question  said: 
*•  Partnership  creditors  have  a  right  to  in- 
sist that  assets  which  have  been  paid  by 
a  partner  into  a  firm,  and  whioli  are  found 
in  the  firm  at  the  time  of  its  bankruptcy, 
shall,  as  against  him  and  his  individual 
creditors,  be  held  to  be  partnership  prop- 
erty. A  partner  cannot  swell  the  assets 
of  his  firm  by  contributing  money  or  prop- 
erty to  it,  and  then  when  the  firm  becomes 
insolvent,  assert  therein  his  own  interest  or 
that  of  his  individual  creditors  for  what 
he  had  paid  into  the  firm  was  a  mere  loan 
to  it,  and  was  not  part  of  its  assets.     If 
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mh  of  law  plurased  in.  tbe  p^e^ent  atp^toite  is  declaratory  of  tlije  equitable 
rule  that  paitOidroUp  •  property  ibfHrimarily  a  fund  for  the  paym^^t  of  part^ 
nership  debts^^  and  that  tbe  individual  debts  of  a  partner  are  entitled  to  be* 
first  paid  out  of  his  individual  prope^ty.^  It  is  found  in  subshantially  the 
stme  language  in  the  statutes  of  1841  and  18^7.^^  The  English  act  contains 
practicaUy  tbe.saiiQe  provision,^*' 

(3)  SoLVENOT  Of  PABTifEns;  NO' FIRM  ASBETS. —  Jhe  rule  has  been  held 
subject  to  the  exception  that  wh^re  there  are  no  firm  asseto  and  no  solvent 
living  partner,  the  firm  creditors  share  p^  pas^u  with  the  individual  cred- 
itors."* The  exception  itself  is  qualified  by  cases  (1)  which  seem  to  over- 
look the  neceaeity  of  the  existence  of  a  solvent  living  partner/*'  and  (2)  which 
question  whether  it  is  ebsolutely  essential  thajt  there  be  no  aseete  or  merely 
not  sufficient  assets  to  pay  expenses  of  adminii»tration.^^^  The  tendency  is^ 
however,  to  cast  aside  this  ancient  and  ineqnitoble  exception-^**  The  opinion 
of  Judge  Lowell  in  the  Wilcox  case  is  an  hiatorioal  monograph  of  great  value. 
It  is  to  be  hoped  that  it  has  sounded  the  knell  of  all  exceptions  to  the  broad 
rule  that  joint  creditors  share  in  joint  assets  and  individual  creditors  in  indi- 
vidual asaets,^^     There  are  recent  oases  upholding  the  opinion  of  Judge 


the  eontention  of  the  individual  creditor 
in  this  case  i«  sound,  little  reliance  could 
in  practice  be  placed  on  partnership  state- 
ments." 

Bankrupt  firm  composed  of  individual  and 
ptrtnership  conductins  a  separate  busineas, 
—Where  a  bankrupt  partnership  is  com- 
posed of  an  individual  and  a  separate  part- 
nership doing  business  in  another  State,  un- 
der whose  laws  it  had  made  an  assignment 
for  the  benefit  of  creditors,  and  the  assignee 
of  the  partnership  member,  having  liqui- 
dated its  assets,  has  turned  over  the  pro- 
ceeds to  bankrupt's  trustee,  although  bank- 
npt's  creditors  may  prove  against  euch 
fond,  the  creditors  of  the  partnership  mem- 
ber have  a  prior  claim  thereon  which  must 
flntbe  satisfied.  In  re  Knowlton  &  Co. 
(D.  a.  Pa.),  28  Am.  B.  R.  140,  196  Fed. 
687,  affd.  29  Am.  B.  R.  729. 

148.  In   re   Stein  &   Co.    (C.  C.  A.,   7th 

CSr.),  11  Am.  B.  R.  636,  127  Fed.  547,  in 
which  the  court  said;  "The  present  Bank* 
rnptcy  Act  recognizes  the  equitable  rule  that 
partnership  property  is  primarily  a  fund 
for  the  payment  of  co-partnership  debts, 
end  that  the  interest  of  a  co- partner  is 
luhject  to  that  special  equity  and  attaches 
only  to  the  surplus  remaining  after  the  pay- 
ment of  the  co-partnership  debts." 


143.  Vaccaro  v.  Security  Bank  (C.  C.  A., 
6th  Cir.),  4  Am.  B.  R.  474,  482,  103  Fed. 
436. 

144.  See  Bankr.  Act  of  1867,  §  36;  Bankr. 
Act  of  1841,   9   14. 

146.  The  correaponding  wctioii  of  tlia 
Biiglldi  Act  of  lias,  §  40  (S),  is  as  follows: 

(8)  In  the  <;aM  of  partners  the  joint  estate  ehall 
be  applicable  In  the  first  Instance  In  the  payment 
of  their  Joint  debts,  and  the  separate  estate  of 
each  partner  shall  be  applicable  In  the  first  In- 
sUnce  In  payment  of  his  separate  debts.  If  there 
Is  a  surplus  of  the  separate  estates,  It  shall  be 
dealt  with  as  a  part  of  the  Joint  estate.  If  there 
is  a  surplus  of  the  Joint  estate  It  shall  be  dealt 
with  as  a  part  of  the  respective  separate  estate  In 
proportion  to  the  right  and  Interest  of  each  part- 
ner In  the  Joint  estate.  (See  also  |  S9  of  tbe  same 
act.) 

146.  Story  on  Part.,  f  380;  Kx  parte  Sadler.  15 
Ves.  52;  Conrader  v.  Cohen  (C.  C.  A.,  Id  Clr.),  » 
Am.  B.  R.  619,  m  Fed.  801,  68  C.  C.  A.  248,  Attg. 
In  re  Conrader  (D.  C.,  Pa.),  8  Am.  B.  R.  85,  118 
Fed.  878;  In  re  Green  (D.  C,  Iowa),  8  Am.  B.  R. 
653,  116  Fed.  118;  In  re  Gray  (D.  Ct,  Pa.),  81  Am. 
B.   R.   146. 

147.  In  re  Mills,  Fed.  Cas.  f,8U;  In  re  Knight. 
Fed,  Cas.  7,880;  In  re  Downing,  Fed.  Cas.  4.044. 

148.  In  re  Qoedde,  Fed.  Cas.  6,500;  In  re  Mc- 
Ewan,  Fed.  Cas.  8.783. 

Any  flrm  mmmetu  avallablo  for  distribution 
will  defeat  the  right  of  flrm  creditors  to  dividends 
from  the  separate  estates  of  the  members  until 
after  the  Individual  debts  are  paid.  In  re  Bluraer 
12  Fed.  488;  In  re  Litchfield,  5  Fed.  47;  In  re 
SmItR,  Fed.  Cas.  12,887;  In  re  Warwick,  Fed.  Cas. 
8,181;  In  re  Morse,  Fed.  Cas.  8.854. 

14f>.  In  re  Wilcox  (D.  C,  Mass.),  8  Am,  B.  R. 
117,  94  Fed.  84;  In  re  Mills  (D.  C.  Ind.).  8  Am. 
B.  R.  867,  95  Fed.  868;  In  re  Daniels  (D.  C,  R.  I.) 
6  Am.  B.  R.  699.  UO  Fed.  746;  In  re  Cbrcoran  fRef  ' 
Ohio),  12  Am.  B.  R.  283;  In  re  Henderson  (D  c' 
W.  Va.),  16  Am.  B.  R.  81.  128  Fed.  687. 

l.^O.  In  re  Mosfer  (D.  C,  Va.),  7  Am.  B.  R. 
268.  112  Fed.  138.    The  view  axprvsaad  la  the  text 
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Xowell  and  it  seems  evident  that  the  decided  weight  of  authority'  favors  tbe 
universal  application  of  the  rule  that  although  thero  are  no  finn  aaseta  and 
no  solvent  partner,  the  firm  creditora  may  only  partieipaite  in  the  surplua 
of  individual  assets  after  the  payment  of  individual  debts.^"     The  reauk 
is  that  where  one  member  of  a  firm  is  adjudicated  a  bankrupt  and  (there 
are  no  firm  aiasets,  the  firm  creditors  may  not  participate  in  the  distribution 
of  the  individual  estate  of  the  partner  until  his  individual  creditors  have 
been  paid  in  full."^^     Regard  must  be  had  for  the  plain  and  unequivocal 
language  of  subsection  /  which  provides  for  the  payment  of  partnership 
debte  out  of  partnership  property,  and  of  individual  debts  out  of  individual 
property ;  individual  debts  may  only  be  paid  out  of  the  surplus  remaining 
after  the  payment  of  partnership  debts,  and,  on  the  other  hand,  partnership 
debts  may  only  be  paid  out  of  the  surplus  of  the  individual  estate  remaining 
after  the  payment  of  individual  defcts.'    The  staitute  must  not  be  construed 
,. to;  admit  of  exceptions  which '  do*  not  exiet     If  it  had  been  intended   to 
make  an  esoeption  in  a  case  where  there  are  no  partnership  assets  or  where 
,  the  partnership  and  all  the  members  thereof  are  insalTent,  provi^i^n  would 
i  have  been  made  therefor.^"    This  subsection  treats  of  administration  in  the 
;  bankruptcy  court,  and  hence  of  the  partnership  and  individual  property,  the 
;  title  to  which  is  in  the  bankrupt  at  the  time  tie  petition  against  him  is  pre- 
sented to  the  court.*"    It  has  been  held  that  the  interest  on  a  note  given  to  a 
bank  by  a  partner  should  not  be  paid  out  of  the  assets  of  the  partner,  where 
•  it  appears  that  the  whole  net  proceeds  of  the  individual  and  partnership  as- 
sets are  insufficient  to  meet  the  partnership  debts.*" 

d.  What  are  firm  assets  and  what  are  individnal  assets. —  Questions  of  this 
character  frequently  arise,  sometimes  from  the  nature  of  the  property,  but 
more  often  from  transactions  between  the  partners,  or  between  the  firm 
and  one  partner.  Again,  the  test  is  substantially  bona  fides.  If  the  firm 
be  solvent  and  the  transaction  be  in  good  faith,  one  member  can  purchase 


was  approved  by  Mack,  referee,  In  In  re  Corcoran 
<Ref..  Ohio).  12  Am.  B.  R.  283. 

151.  In  re  James  (C.  C.  A..  2d  Clr.),  13  Am.  B. 
R.  341,  1S3  Fed.  912;  In  re  Henderson  (D.  C,  W. 
Va.),  16  Am.  B.  R.  91,  142  Ted.  568,  affd.  sub  nom. 
Euclid  Nafl  Bank  v.  Union  Trust  Co.  (C.  C.  A.. 
4tb  Clr.).  17  Am.  B.  R.  884,  149  Fed.  975.  In  the 
cases  last  cited  the  Circuit  Court  of  Appeals  calls 
attention  to  the  confllctinR  decisions  on  these 
questions  and  says:  "  The  decision  of  Judg'e 
L.oweII  in  In  re  Wilcox  (D.  C,  Mass.).  2  Am.  B. 
R.  177.  94  Fed.  84,  contains  an  extended  review 
of  the  entire  subject  and  especially  a  history  of 
the  law,  to  whic^  we  take  the  liberty  of  referrlngr. 
The  Circuit  Court  of  Appeals  of  two  of  the  cir- 
cuits have  taken  antagonistic  views  under  the 
present  bankruptcy  act.  In  Conrader  v.  Cohen.  9 
Am.  B.  R.  619,  121  Fed.  801.  a  decision  of  the  Cir- 
cuit Court  of  Appeals  for  the  3d  Circuit,  the 
petitioner's  right  to  share  as  partnership  creditors 
In  the  individual  assets  of  the  bankrupt.  Is  fully 
recognized:  and  In  re  Janes,  13  Am.  B.  R.  341.  133 
Fed.  912,  a  decision  of  the  Circuit  Court  of  Ap- 
peals for  the  2d  Circuit,  a  contrary  view  Is  taken. 
A  careful  consideration  of  the  entire  subject  and 
review  of  the  authorities,  convinces  this  court 
that  whatever  may  have  been  the  correct  rule 
under  the  former  bankruptcy  acts,  the  latter 
case  presents  the  correct  construction  of  the  law 
under  the  present  act:  and  however  much  force 
there  may  have  been  in  the  contention  made  by 
petitioners  under  the  former  bankruptcy  acts,  or 
what  may  be  the  correct  general  doctrine  appli- 
cable to  the  settlement  and  distribution  of  part- 


nership estates,  that  it  was  clearly  within  the 
power  of  Congress  to  adopt  a  method  for  marshal- 
ling Buch  asaets,  to  be  applied  to  the  respective 
classes  of  creditors,  whlrh  it  has  done,  and  in 
terms  too  clear  and  comprehensive  to  admit  of 
the  necessity  for  interpretation  farther  than  to 
adopt  and  follow  its  plain  mandates." 

1112.  In  re  Daniels  (D.  C,  R.  I.).  6  Am.  B.  R. 
699,  110  Fed.  746;  In  re  Corcoran  (Ref.,  o:  io).  12 
Am.  B.  R.  283:  In  re  James,  13  Am.  B.  R.  341.  139 
Fed.  912  (C.  C.  A..  2d  Cir.). 

153.  In  re  Mills  (D.  C,  Ind.),  2  Am.  B.  R.  6«7. 
95  Fed.  268;  Buckingham  v.  First  National  Bank. 
(C.  C.  A.,  6th  Clr.).  12  Am.   B.  R.   465.  131  Fed.  192. 

Exception  to  mle.^In  the  case  of  In  re 
Henderson  ^D.  C,  W.  Va),  16  Am.  B.  R.  91.  142 
Fed.  468,  affd.  17  Am.  B.  R.  834.  149  Fed.  97S,  the 
court  In  speaking  of  the  exception  says:  "It  is 
admitted  to  be  an  exception  to  the  general  rule, 
which  rale  in  plain,  clear,  apt  and  in  unambig- 
uous language  is  written  in  the  law  itself,  while 
the  exception  is  not:  on  the  contrary  It  must  de- 
pend solely  upon  Judicial  construction,  which,  be- 
cause it  in  effect  provides  a  dlflferent  method  of 
distribution  from  that  provided  by  the  law  itself 
cannot  be  considered  short  of  mere  judicial  legis- 
lation. It  Is  to  be  recalled  how  easily  the  Con- 
gress, had  it  designed  such  exception  to  be  made, 
could  have  incorporated  it  as  such  in  the  law 
itself." 

154.  Bergeant  v.  Blake  (C.  C.  A.,  8th  Clr.),  20 
Am.   B.  R.  116,   123,  160  Fed.  67. 

155.  In  re  Chandler  (C.  C.  A..  7th  Clr.).  2&  An. 
B.  R.  865,  184  Fed.  887. 
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the  aantB  or  buj  out  the  intereet  of  the  other  pftttaers.^^  Suf  if  the  fimt 
be  insolvent^  or  if  for  anj  reason  the  transaction  would  be  inequitable^  it 
will  be  treated  as  Toid.^  It  is  well  settled  also  that  real  property  purchased 
for  partnership  purposes  with  partnership  funds,  even  though  held  in  tho 
name  of  an  individual,  is,  as  to  the  firm'^  creditors,  personal  property.^^ 
Premises  used  by  the  partnership  for  partnership  purposes  are  presumptively 
partnership  property.*"*  Generally  speaking,  the  partnership  property  con* 
sists  of  its  money,  its  stock  in  trade,  its  outstanding  accounts,  and  all  other 
property  purchased  by  the  firm's  money ;  **^  while  the  individual  property 
eonsists  of  those  chattels  or  rights  possessed  by  the  individual  partner 
solely.*^  The  fact  that  a  li^e  insurance  policy  was  pledged  to  secure  the 
payment  of  A  partnership  debt,  does  not  make  the  policy  partnership  prop-  - 
erty.***  Property  originally  owned  by  <me  or  more  pa,rtners  and  used  for . 
partnership  purposes  may  be  joint  or  separate  estate  as  aj^eed  between  the 
parties.***  A  seat  or  membership  in  the,  New  York  Sftock  Exchange,  held 
in  the  name  of  one  of  the  members  of  a  firm,  is  pai'tnership  property,  it 
appearing  from  the  articles  of  partnership  that  such  seat  or  membership, 
was  held  and  used  for  the  benefit  of  the  firm,  and  was  actually  the  property 
of  the  firm.*^ 

e.  Firm  debts  and  individual  debts. —  (1)  I^  obnbbal. — ^As  a  rule  it  will 
not  be  difficult  to  distinguish  between  firm  obligations  and  individual  obliga- 


156.  In  re  Collier,  Fed.  Clu.  3,002;  In 
re  Long,  Fed.  Cas.  8,476;  In  re  Wiley,  Fed. 
Cas.  17,656;  In  re  Montgomery,  Fed.  Gaa. 
9,727;  In  re  McEwen,  Fed.  Cas.  8,783;  In 
re  Lane,  Fed.  Cas.  8,044;  In  re  Eahley, 
Fed.  Cas.  7,593. 

157.  Compare  {  5-g.  And  see  In  re  Rud- 
wick  (D.  C,  Wash.),  4  Am.  B.  R.  631,  lOS 
Fed.  750;  In  re  Byrne,  Fed.  Cas.  2,270;  In 
re  Cook,  Fed.  Cas.  3,150;  Collins  v.  Hood, 
Fed.  Cas.  3,015;  In  re  Zug,  Fed.  Cas.  18,222. 

158.  Thus,  for  instance.  Greenwood  v. 
Martin,  111  N.  Y.  423.  See  In  re  Groet- 
zinger  (C.  C.  A.,  3d  Cir.),  11  Am.  B.  R. 
723,  127  Fed.  814,  affg.  6  Am.  B.  R. 
399;  Taylor  v.  Raseh,  Fed.  Cas.  18,801. 
And  under  the  Bnglish  Bankr.  Act  see 
Smith  V.  Smith,  5  Ves.  193;  Ex  parte 
Hinds,  3  DeGex  &  S.  613;  Ex  parte  Con- 
nell,  3  Deac.  201. 

166.  Osbom  v.  McBride,  Fed.  Cas.  10,- 
593;  Featherstonhaugh  t.  Fenwick,  17  Ves. 
(Eng.)   308. 

166.  See  Hiscock  v.  Jaycox,  Fed.  Cas. 
6,531;  Oaborn  v.  McBride,  Fed.  Cas.  10,593. 

161.  In  re  Lowe,  Fed.  Cas.  8,564;  In  re 
Clark,  Fed.  Cas.  2,798. 

M.  Matter   of   Mertens    (C.   C.   A.,   Ed 


Cir.),  16  Am.  B.  R.  362,  142  Fed.  445^ 
affd.  Muh  nom.  Hisoock  V.  Varick  Bank,  18 
Abu  B.  R.  1. 

Insurance  policy  on  life  of  one  partner  ia 
favor  of  other.— Where,  in  Tennessee,  a 
bankrupt  and  his  wife  are  partners  in  a^ 
mercantile  business,  the  proceeds  of  a' 
policy  of  insurance  on  his  life  in  her  favor/ 
do  not,  under  the  State  law,  constitute  a 
trust  fund  held  by  her  for  the  benefit  of 
herself  and  children,  free  from  the  daima 
of  the  partnership  creditors.  In  re  Day 
(D.  C,  Tenn.),  23  Am.  B.  R.  T85,  176  Fed- 
377. 

168.  In  re  Swift  (D.  C,  Mass.),  9  Am. 
B.  R.  237,  114  Fed.  947  in  which  case 
the  evidence  was  considered  and  held  suffi- 
cient to  justify  a  finding  that  seats  in  a 
stock  exchange,  owned  by  the  members  and 
never  transferred  to  the  firm,  but  used  for 
firm  business,  were  a  part  of  a  joint 
estate.  See  Buckingham  v.  Bank  (C.  C. 
A.,  6th  Cir.),  12  Am.  B.  R,  465,  131  Fed. 
192. 

164.  Matter  of  Hurlbutt,  Hatch  &  Co. 
(C.  C.  A.,  2nd  Cir.),  13  Am.  B.  R.  50,  13S 
Fed.  504. 
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tfpii9/^    SoiQje;of  the  nupe^eua  authorities  •  relative  *  to  tbe  proTdbitiiy  of 
individual  partnersUp  debu  are  cited  ajx^  i^ouaidered  in  the  fpotrnote.^^ 

(2)  CoKMERciAX.  PA^Efij  ?:i^M  AS  MAiLBB  oe:  iKDOtWEB^— Wheuttver  a 
partnership  name  appear^  on  aqmnierci^l  paper  the  firm  is  pre3umAbl7  bounds 
and  the  burden  is  on  the  firm  tQ  s^qw  that  it  is  xu)t  liable.^^    ^  where. a 


166.  Compare  also  for  fifm  debts,  In  re 
Holbrook,'  F^ed.  Gas.  6,5dB;  Iti  te  Tesson, 
Fed.  Cas.  13,844;  In  re  Kitzineer»  Fed.  Cas. 
7,861;  Taylor  v.  Rasch,  Fed.  Caa.  13,800; 
and,  for  individual  debts,  In  re  Mills,  Fed. 
Cas.  9,611;  In  re  Bucynis  Machijae .  Co., 
Fed.  Cas.  2,100;  In  re  Dell,  Fed.  Cas.  2,774. 

A  mortgage  of  partnership  property, 
giyen  by  one  partner  to  secure  hia  individ- 
ual indebtedness,  with  the  consent  of  the 
other  partner,  is  not  enfolrceable  in  bank- 
ruptcy against  arm  creditors.  la  re 
Blanchard  (D.  C,  N.  C),  20  Am.  B.  R.  417. 

166.  See  H  555-564  of  the  title  "  Bank- 
ruptcy" in  the  American  Digest,  Century 
edition  (Vol.  6,  pp.  595-606).  The  treatises 
on  the  English  bankruptcy  law,  of  which 
Baldwin's  and  Williams'  and  Robeon's  are 
typical,  should  be  consulted  for  analogous 
eases  arising  under  the  system  from  which 
our  doctrine  of  distribution  has  been  in- 

Lerited.    Liability  under  contract  executed  i 
by  one  of  the  members  held  to  be  a  partuer- 
ehip  debt,    see   Adams   v.    Deckers   Valley 
Lumber  Co.  (G.  C.  A.,  4th  Cir.),  29  Am.  B. 
K.  42. 

Cases  on  provability  of  partnership  debts. 
—  Our  courts,  under  the  present  law,  have 
held,  among  other  things,  as  fellows: 

(1)  As  to  individual  debts  not  provable 
against  firm  assets,  that,  where  a  firm  in- 
dorsement on  an  individual  note  was  made 
w^hile  the  firm  was  embarrassed,  and  with- 
out any  new  consideration,  the  claim  should 
not  be  allowed  against  the  partnership  es- 
tate (In  re  Jones  [D.  C.,  Mo.],  4  Am.  B. 
R.  1441,  100  Fed.  781;  In  re  Hardie  &  Co. 
[D.  G.,  Tex.].  16  Am.  B.  R.  381,  143  Fed. 
553) ;  and  that  the  surrender  of  the  linn 
note  more  than  four  months  before  the 
bankruptcy  and  the  taking  of  an  individual 
note  instead,  makes  tbe  holder  a  creditor 
of  the  individual  estate  only,  even  though 
the  firm  continued  to  pay  the  interest  (In 
re  Lehigh  Lumber  Co.  [D.  C,  Pa. J,  4  Am. 
B.  R.  221.  101  Fed.  216) ;  that  a  solvent 
partner  is  as  to  the  partnership  and  Indi- 
vidual estates  an  individual  creditor  (In  re 
Stevens  [D.  C,  Vt.J,  5  Am.  B.  R.  9,  104 
Fed.  323)  ;  and  that  under  the  laws  of- 
South  Carolina  a  sealed  note  given  by  one 
member  of  a  firm  without  authority  from 
his  copartnorsj  and  not  confirmed  or  ratified 
by  them  is  not  provable  against  the  firm. 
(Pollock  v.  .Tones  [C.  C.  A..  4th  Cir.],  10^ 
Am.  B.  R.  616.  124  Fed.  163.  affg.  9  Am.' 
B.  R.  262}  ;  as  to  proof  of  notes  signed  by 


individual  members  of  a  firm  under  seal, 
see  Davis  V.  Turner  (C.  C  A.;'4tb  Cir.),  9 
Am.  B.  R;  7D4,  120  Fed.  .606j  5^  Q.  C.  A. 
669.  See  also  Merchants'  Bank  v.  Thomas 
<0.  C.  A.,  5th  Cir.),  10  Am.  B.  E.  4^99,  121 
Fed*  306,  57  C.  0..A..  3T4. 

(2)  As  to  firm  debts  not  provable  against 
individual  assets,  that,  where  partnership 
creditors  have ,  received  r55 ;  pfer  •eentk  from  a 
proceeding  in  the  State  court,  they  cannot 
prove  claims  in  the  Individual  bankruptcy 
of  one  of  the  parsers  uniese  they  sur- 
rendei  such  55  per  cent.  (In  re  Mills  [D.  C.» 
Ind.]  2  Am.  B.  R.  667,  95  Fed.  269)  ;  and 
that  a  suit  by  the  solvent  psvtner  on  a 
partnership  debt  is  an  election  of  remedies, 
and  a  claim  cannot  thereafter  be  proven 
against  the  individual  estate  ol  the  bank- 
rupt partner  (In  re  Polidori,  2  N.  B.  N. 
922.  See  also  on  the  question  of  jurisdic- 
tion, where  a  firrm  creditor  presentB  a. claim 
against  the  individual  estate  In  re  San- 
der! in  [D.  C,  N.  C],  6  Am.  B.  R.  384, 
109  Fed.  857) ;  and  where  real  estate  was 
in  the  name  of  the  bankrupt,*  but  as  be- 
tween the  partneiv  it  appeared  to  have  been 
firm  property,  iadividnal  creditors  have  no 
claim  on  the  proceeds  (In  re  Groetzinger 
[D.  C,  Pa.],  6  Am.  B.  R.  309, 110  Fed.  366). 

(3)  In  general,  a  firm  creditor  may  prove 
against  the  individual  estate  on  individual 
notes  tidcen  by  him  and  credited  on  the 
partnership  debt  (In  re  Stevens,  supra) ;  a 
partner  who  purchases  judgments  against 
his  firm  may  prove  them  against  the  in- 
dividual estates  to  the  amount  of  his  part- 
ners' respective  shares  (In  re  Carmichael 
[D.  C,  Iowa],  2  Am.  B.  B.  815>  96  Fed. 
594 ) ;  a  note  made  by  the  firm  and  indorsed 
by  a  member  of  it  continues  to  be  the  ob- 
ligation of  the  firm,  whether  the  individual 
bankrupt's  liability  as  indorser  is  fixed  or 
not  (Lamoille  Bank  v.  Stevens'  Estate 
[D.  C,  Vt.],  6  Am.  B.  R.  164,  107  Fed. 
245 ) ;  notes  taken  by  a  partner  in  payment 
of  his  interest  in  the  firm  within  four 
months  of  the  bankruptcy  of  the  continuing 
partner  are  not  provable  against  the  latter 
until  all  the  firm  creditors  are  paid  (In  re 
Denning  [D.  G.,  Mass.],  8  Am.  B.  R.  133, 
114  Fed.  219). 

167.  Winship  v.  Bank,   5  Peters,  529,  8 
L.  Ed.  216. 
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indones  a  proxnissory  note  for  the  accommodation  of  the  maker 
the  obligation  is  presumably  that  of  the  partnership  and  it  becomes  allowable 
against  the  partnership  estate^  in  favor  of  a  bona  fide  holder  of  the  note.^^ 
Any  note  or  other  obligation  signed  or  indorsed  in  the  firm  name,  the  benefits 
of  which  accrued  to  the  firm,  is  a  partnership  debt.^^  The  note  or  other  obli- 
gation of  one  of  the  individual  partners,  although  given  for  a  consideration 
moving  to  the  partnership,  may  nevertheless  be  treated  as  an  individual 
debt^^  But  where  the  note  or  obligation,  although  signed  or  indorsed  by 
an  individual  partner,  Is  for  the  sole  benefit  of  the  firm,  it  is  a  partnership 
debt;^^^  and  it  may  be  shown  by  parol  evidence  that  notes  signed  by  the 
individual  members  of  a  firm  were  partnership  obligations.*" 

(3)  Paktnsb  signing  individual  namx. —  The  question  as  to  the  char> 
acter  of  the  debt  will  also  arise  where  each  member  of  the  firm  has  in  its 
behalf  incuj^iiied  an  individual  liability  by.  aigning  his  name  instead  of  the 
firm  name.  The  debt  thereby  becomes  individual,  only.  *^^  The  fact  that 
the  proceeds  of  a  loan  to  a  partner  went  iQto  the  partnership  business  and 
was  utilized  by  the  partnership  for  partnerdiip  purposes  does  not  make 
the  loan  a  partnership  debt ;  the  question  is  in  each  case  was  credit  given 


168.  Union  Xat'l  Bank  v.  Neill  (C.  C.  A., 
5th  Cir.)»  17  Am.  B.  R.  841,  149  Fed,  720; 
Merchants'  Bank  v.  Thonaa  (C.  C.  A.,  5tb 
Cir.),  10  Am.  B.  IL  299,  121  Fed.  306.  See 
also  McDaniel  y.  Strand  (C.  C.  A.,  4th  Cir.), 
5  Am.  B.  B.  685,  106  Fed.  486. 

169.  Gauas  y.  Schrader,  48  Fed.  816; 
Bush  y.  Crawford,  Fed.  Caa.  2,224. 

Firm  indorsements. —  In  the  case  of  In 
re  Norria,  Fed.  Cas.  10,302;  In  re  Morse^ 
Fed.  Gas.  9,853,  firm  ii^doraements  weva 
made  at  the  time  the  firm  was  in  an  em* 
barrassed  financial  condition,  and  it  wa« 
held  that  they  were  not  new  considerations 
moving  from  the  individual  creditor  to  the 
firm,  within  the  four  months'  period,  and 
the  claim  should  be  disallowed  against  the 
partnership  estate. 

Bankrupt  firm  as  makers.— The  claim 
arising  from  a  note  signed  by  the  bankrupt 
firm  as  makers  and  indorsed  by  tlie  indi- 
vidual bankrupt,  one  of  the  members  of  the 
firm,  remains  a  firm  obligation,  whether  the 
uidividual  bankrupt's  liability  aa  indorsed 
has  been  fixed  or  not.  Lamoille  County 
Nat'l  Bank  y.  Steyens  (D.  C,  Vt),  6  Am. 
B.  R.  164,  107  Fed.  245. 

Power  of  partner  to  bind  firm  by  indorse- 
ment—  In  an  ordinary  trading  partner- 
ship, one  partner  has  implied  authority  as 
to  transactions  within  the  scope  of  the 
partnership  business,  to  borrow  money  on 
the  credit  of  tbe  fijm,  to  draw  and  accept, 
make  and  Indorse  bills  of  exchange  and 
fromiseory  notes  in  the  name  of  the  firm. 


Suoh  partner  has  no  implied  authority  to 
aigo.  the  firm  name  aa  an  aeoommodation 
ind^rser  to  a  negotiable  promissory  note, 
but  where  he  does  so  the  partnership  is 
Jiable  thereon  to  an  innocent  indorsee  who 
acquired  the  note  in  the  uaual  courae  of 
trade  for  value  and  before  maturity.  Union 
National  Bank  y.  NeiU  (C.  G.  A.»  5tli  Cir.), 
17  Am.  B.  R.  841,  149  Fed.  720. 

170.  In  re  Lehigh  Lumber  Go.  (Di  d. 
Pa.),  4  Am.  B.  B.  221,  101  Fed.  216.  Im 
the  case  of  In  re  Jones  (D.  G.,  K.  C.),  6 
Am.  B.  R.  626,  116  Fed.  341,  it  waa  held 
that  a  note  made  by  an  indiyidual  partner, 
which  on  its  face  did  not  indicate  that  it 
constituted  a  partnership  liability,  waa  not 
a  partnership  debt.  See  also  In  re  Lamon 
(D.  C,  N.  Y.),  22  Am.  B.  R.  635,  171  Fed. 
516;  In  re  Stevens  (D.  C,  Vt),  5  Am.  Bw  K 
9,  104  Fed.  323;  In  re  Webb,  Fed.  Cafc 
17.313;  In  re  Roddin,  Fed.  Cas.  11,  989. 

171.  In  re  Warren,  Fed.  Cas.  17,191; 
Davis  V.  Turner  (C.  C.  A.,  4th  Cir.),  9  Am. 
B.  R.  704,  120  Fed.  605;  In  re  Culver  (D.  C„ 
Minn.),  23  Am.  B.  R,  779,  176  Fed.  450. 

178.  In   re   Stoddard   Bros.   Lumber   Co. 

(D.  C,  Idaho),  22  Am.  B.  R,  435,  169  Fed. 

190,  affd.  Huh  nom.  Mock  y.  Stoddar^  (G.  G. 

A.,  9th  Cir.),  24  Am.  B.  R.  403,  177  Fed. 

611. 

178.  In  re  Webb,  Fed.  Cas.  17,313;  In  re 
Herrick,  Fed.  Cas.  6,420;  Strouse  v.  Hooper 
{D.  C,  N.  C),  5  Am.  B.  R.  225,  105  Fed. 
590. 
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^io  a  partner  or  to  the  partnership  ?  ^^*    An  individual  deot  is  none  the  less 
Buch  because  it  is  entered  on  the  firm  fcooks  with  the  knowledge  of  the 


174.  Strause  v.  Hooper  (B.  C,  N.  C), 
«  Am.  B.  R.  2%6,  105  Fed.  590,  in  which 
case  the  respective  fathers  of  the  two  part- 
ners of  the  bankrupt  firm,  had,  prior  to 
bankniptof ,  each  ioaned  a  sum  of  money, 
with  intent  to  set  up  their  respective  sons 
in  business,  and  taken  as  security,  bonds 
or  notes  signed  by  both  partners  individu- 
My.  It  was  held  that  the  notes  were  t])e 
individual  debts  of  the  partners. 

Notes  signed  by  partner  in  his  own  name. 
—  In  the  case  of  In  re  Lehigh  Lumber  Co. 
(D.  C,  Pa.),  4  Am.  B.  R.  221,  101  Fed. 
^16,  it  appeared  that  more  than  four 
months  prior  to  bankruptcy,  a  creditor  of 
the  bankrupt  firm  surrendered  a  claim 
against  the  firm  and  took  the  note  of  one 
of  the  partners  in  lieu  thereof,  which  was 
renewed  from  time  to  time  and  judgment 
finaUy  entered  thereon  within  four  months 
of  the  bankruptcy  of  the  firm;  it  was  held 
that  such  creditor  ceased  to  be  a  creditor 
of  the  firm  upon  taking  the  individual  note 
«nd  the  giving  of  such  note  and  the  judg- 
ment thereon  did  not  constitute  a  voidable 
preference  as  against  the  firm. 

The  question  whether  an  indebtedness  is 
a  firm  or  individual  indebtedness  often 
arises  in  cases  where  all  the  members  have 
incurred  a  written  obligation  by  signing 
their  respective  individual  names  instead 
of  the  firm  name.  Where  this  is  the  case 
the  weight  of  authority  is  that  it  is  the  in- 
dividual indebtedness  of  each  of  the  mem- 
bers of  the  firm  and  not  a  partnership  in- 
debtedness. The  following  authorities  un> 
der  the  former  bankruptcy  act  are  in  point. 
In  re  Webb,  Fed.  Cas.  17,313;  In  re  Bucy- 
ruB  Machine  Co.,  Fed.  Cas.  2,100;  In  re 
Miller,  1  N.  Y.  Leg.  Obs.  38;  In  re  Herrick, 
Fed.  Cas.  6,420;  In  re  Roddin,  Fed.  Cas. 
11,989.  See  also  In  re  Warren,  Fed.  Cas. 
17,191,  holding  that  in  such  cases  there  is 
merely  a  presumption  that  the  obligation  is 
individual  rather  than  firm,  and  that  the 
presumption  may  be  rebutted  if  in  fact  it 
is  a  firm  obligation.  In  the  case  of  In  re 
Thomas,  Fed.  Cas.  13,886,  8  Biss.  139,  a 
note  was  signed  by  the  partners  individually 
for  a  loan,  the  proceeds  of  which  went  to  the 
partnership.  The  court  cited  the  above  casets 
and  said :  "  Thus  it  results  that  after  the 
indorsement  or  individual  signature  of  one 
of  the  firm,  the  firm  creditor  would  have  no 
Tight  to  claim  against  the  individual  Aii- 
aets  until  individual  creditors  had  been  first 


satisfied.  But  holding  the  individual  in- 
dorsement or  signature  ih^  flt'tti  creditor 
may  in  the  fijret  instance  provft  agiiiaat  the 
separate  as  well  as  the  joint  estate.  Now 
such  separate  liability  would  seem  to  be 
JBkt  least  ill  the  nature  oi  security,  though 
differing  radically  it  is  true,  in  character 
and  form,  from  that  of  a  mortgage,  and  yet 
double  proof-  by  the  firm  creditor  in  fluch 
cases  may  be  made  without  any  abatement 
of  advantage  which  his  diligence  has  se- 
cured." 

Mortgage  of  individnal  property  te  aecnre 
partnership  obligation.—  The  bankrupts, 
who  were  joint  partners,  contracted  as  in- 
dividuals for  the  purchase  of  certain  goods 
on  the  instalment  plan.  One  of  the  partners 
gave  a  bond  and  mortgagie  on  his  individ- 
ual property  as  security  for  the  payment 
thereof,  binding  himself  to  pay  the  obliga- 
tion to  the  mortgagee.  Contract  of  sale, 
bond  and  mortgage  were  assigned  for  valu- 
able consideration  before  any  default.  It 
was  held  that  under  the  State  law  which 
made  joint  partners  severally  liable  for 
partnership  obligations,  the  partner  giving 
the  mortgage  was  a  principal  debtor,  and 
not  a  guarantor  or  surety.  That  the  bond 
and  mortgage  were  assignable  with  the  debt 
before  default  in  payment  on  the  contract 
of  sale;  and  that  the  assignee  was  entitled 
to  the  surplus  proceeds  of  the  sale  of  the 
mortgaged  property,  as  against  the  trustee 
in  bankruptcy  of  the  individnal  mortgagor. 
In  re  Forse  &  Roseboom  (D.  C,  N.  Y.),  25 
Am.  B.  R.  843,  184  Fed.  85. 

Individnal  notes  of  partner  pledged  as  se- 
carity  for  firm  obligation. — A  partner  un- 
der a  firm  contract  made  by  him  personally 
with  a  firm  creditor,  pledged  as  collateral 
for  a  firm  obligation  on  which  he  was  in- 
dorser  certain  notes  made  by  him  individ- 
ually to  the  firm  for  personal  loans,  and 
after  the  bankruptcy  of  the  firm  and  its 
members,  the  creditor  sold  the  collateral, 
pursuant  to  the  terms  of  the  contract.  It 
was  held  that  the  obligation  of  the  partner 
on  his  notes  to  the  firm  was  wholly  inde- 
pendent of  his  obligation  as  indorser  on  the 
firm  notes,  and  that  the  purchaser  of  the 
individual  notes  was  entitled  to  prove  a 
claim  thereon  against  the  individual  estate 
of  such  partner.  In  re  Whife  (C.  C.  A., 
7th  Cir.),  25  Am.  B.  R.  541,  183  Fed.  310. 
See  also  In  re  Effinger  (D.  C,  Md.),  25  Am. 
B.  R.  930,  184  Fed.  728. 
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creditor  and 'paymeikte  liAVp  been  ida(I^»1di6re€Qi'by''che«ki»  6n  pflHii6!rs(h{|> 

(4)  Assumption*  OF  pabtneeship  debts. —  The  question  as  to  whether 
a  debt  is  a.  fiim  or  an  indivi4tM^dfebt'di»iB€B'i«tIi^  "^e  paflAfei^l^^^^ 

out  the  other  and  assumed  the  partnership  debts.  The*  debts  thereby  become 
the  indiridual  debts  of  •  the  coi^tinuing  partner,  prcmded  the  firm  was  solvent 
and  the  transaoticm  was- not  tainted^  with  fran^.^^^  It  4^eEr  not  neeessarily 
Mow  that  the  creditors  of  tfa^*  firm  must  look  to  the  continuing  partner 
for  the  payment  of  their  debts.  •  If  the  bankruptcy  of  the  continuing  partner 
ensues,  the  creditors  of  the  partnership  inay  not  have  lost  thei^  lien  but  may 
follow  the  firm  assets  and  assert  the  priority  at  their  liens  in  respect  thereto.  ^^^ 
If  the  partnership  creditors  either  impliedly  or  expressly  consent  to  the 
sssimiption  of  the  debts  by  the  continiRng  partner  they  become  individual 
creditors  and  the  debts  are  provable  in  the*  same  manner  as  the  other  indi- 
vidual debts.^™  If  the  retiring  partner  is,  notwithstandiBg  the  transfer  of 
his  interest  in  the  firm  assets^  compelled  to  pay  smy  of  the  debts  of  the  firm; 
he  is  subrogated  to  the  riglits  of  the  firm  creditors  whose  debts  were  paid  by 
him,  and  tihe  amount  thereof  beooines  a  debt  against  the  continuing  partner.^™ 

(5)  AssiriiPTioif  OF  iNMViDUAj.  DEBTS.--^  Where  debts  of  an  individual 
member  of  the  firm  are  asstuned  by  the  firm,  and  sufficient  consideration  is 
«hown  to  support  the  assumption,  such  debts  may  become  partnership  debts.  ^®® 

175.  Hibberd  v.  McGiU  (C.  C.  A.»  3d  Cir.),  No  trust  or  lien  in  favor  of  partnership 
12  Am.  B.  R.  101,  129  Fed.  590,  affg.  10  creditors.— The  assumption  9t  payment  of 
Am.  B.  R,  550.  See  First  Nat.  Bank  v.  partnership  de\)t3  by  9ne  partner  in  cQQt 
Bank  (C.  C.  A.,  9th  Cir.),  12  Am,  B.  R.  sideration  of  an  absolute  conveyance  of  the 
429,  131  Fed.  422.  partnership  property  to  him  by  the  other 

176.  In  re  Downing,  Fed.  Cas.  4^044;  In  creates  no  trust  in  and  fastens  no  lien  upon 
re  Collier,  Fed,  Cas.  3,002;  In  re  Rice,  Fed.  the  property  thus  convey^  in  favor  of  the 
Cu.  11,750;  In  re  Long,  Fed,.  Gas.  8»476:  partnership  creditors  prior  to  any  request 
In  re  Pease,  Fed.  Gas.  10,881.  Compare  also  for  the  interposition  of  a  cpurt  to  adminis- 
In  re  Denning  (D.  C.,  Mass*)*  8  Am.  B.  R,  ter  the  partnership  property.  Sargent  v« 
133,  114  Fed.  219.  Blake   (C.  C.  A.,  8th  dr.),  20  Am.  B.  R. 

177.  In  re  Gillette  (D.  C,  N.  Y.),  5  Am.  115,  160  Fed.  57. 

B.  R.  123,  104  Fed.  769;  N.  Y.  Institution  ^9.  In  re  Dillon  (D.  C,  Mass.),  4  Am. 

for  Deaf  &  Dumb  t.  Crockett,  17  Am.  B.  R.  B.  R.  63,  100  Fed.  627;  In  re  Carmichael 

233,  241,  117  N.  Y.  App.  Div.  269;   In  re  (D.  C,  Iowa),  2  Am.  B.  R.  815,  96  Fed.  594. 

Pease,  Fed.   Cas.   10,881;   In  re  Lloyd,  22  ISO.  In  re  Dresser    (C.  C.  A.,  2d  Cir.), 

Ped.  88;  In  re  Downing,  Fed.  Cas.  4,044;  13  Am.  B.  R.  747,  135  Fed.  495;  Merchants? 

hi  re  Rice,  Fed.  Cas,  11,750;  In  re  De  Mare  Nat'l  Bank  v.  Thomas  (0.  C.  A.,  5th  Cir.), 

<Ref.,  Miss.),  28  Am.  B.  R.  297.  10  Am.  B.  R.  299,  121  Fed.  306;  Dacovich 

178.  In  re  Denning  (D.  C,  Mass.),  8  Am.  y.  Schley  (C.  C.  A.,  6th  Cir.),  13  Am.  B.  R, 
B.  R,  133,  114  Fed.  S19;  In  re  Keller  (D.  C,  752,  134  Fed.  72;  In  re  Speer  Bros.  (D.  C, 
Iowa),  6  Am.  B.  R.  334,  336,  109  Fed.  118,  Or.),  16  Am.  B.  R.  524,  144  Fed.  910;  First 

If  the  creditor  does  not  assent  to  a  dis-  Nat'l  Bank  of  Miles  City  v.  State  Natl 
jolution  of  the  partnership  and  the  assump-  Bank  (C.  C.  A.,  9th  Cir.),  12  Am.  B.  R. 
tion  of  its  liabilities  by  one  of  the  part-  429,  131  Fed.  422,  in  which  it  wap  held  that 
Mrs,  hiB  debt  remams  a  partnership  debt  ^^^^^  ^y^^^^  ^^3  ^^  sufficient  evidence  to 
*nd  hen  upon  partnership  assets;  in  re-  .  .  «  ,.  .,  .  x_  u- 
•pect  to  him  thTsoTeral  estates  are  to  be  »»«<»'"»  finding  that  a  partnership  as- 
treated  as  though  the  transaction  had  not  snmod  the  indebtedness  of  one  partner  at 
iftken  place.  In  re  Worth  (D.  C,  Iowa),  the  formation  of  the  partnership,  l^e  notea 
12  Am.  B.  R.  566,  130  Fed.  927.                    '  of  the  firm  given  to  a  bank  in  renewal  ol 
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Where  the  creditor  had  no  notice  of  the  assumption  of  the  individual  debt 
by  the  partnership  and  did  not  acquiesce  therein,  the  character  of  tlie  debt 
remains  unchanged.''' 

f.  Froof  against  and  dividends  from  each  estate. —  Since  the  act  of  1861,  in 
England,  joint  and  several  creditors  have  been  permitted  to  prove  against 
and  receive  dividends  from  both  joint  and  separate  estates.'^  The  v^eight 
of  American  authority  has  always  been  in  favor  of  this  rule.'^  Though 
at  first  glance  this  rule  seems  inequitable,  the  firm  and  the  individuals  are 
separate  entities  and  have  made  separate  contracts  and  may,  therefore,  be 
held  to  the  performance  of  them.  It  follows,  therefore,  that  under  certain 
circumstances  there  may  be  a  joint  and  several  liability  on  the  part  of  the 
partners,  in  which  case  a  creditor  may  file. double  proof,  betih^agaanat' the 
partnership  assets  and  against  the  individual  assets  of  each  partner.'^  Where 
notes  or  other  "obligations  for  a  partnership  debt,  are  signed  or  aaaumed 
by  the  partnership,  and  by  one  or  more  of  Ihe  partners  individually,  the 
debt  is  both  joint  and  several,  and  may  be  proved  both  against  the  estates 
of  the  partnership  and  of  the  partners.'^  This  principle  may  not  be  carried 
to  the  extent  of  permitting  double  proof  against  the  estates  of  the  partnership 
and  the  partners,  where  the  partnership  in  the  course  of  firm  business 
converted  securities  belonging  to  a  claimant,  who,  waiving  the  tort,  proved 
a  claim  based  upon  an  implied  contract  against  the  partnership  estate.  Such 
contract  is  an  obligation  of  the  firm  and  not  of  the  individual  members.'^ 


the  individual  partner's  indebtedness,  are 
not  partnership  debts,  where  the  bank  had 
notice. 

181.  Hibberd  v.  McGiU  (G.  C.  A.,  3d 
Cir.),  12  Am.  B.  R.  101,  129  Fed.  590. 

182.  Compare  Baldwin  on  Bankruptcy 
<8th  ed.),  p.  518. 

188.  In  re  Bigelow,  Fed.  Cas.  1,397;  Mead 
V.  Bank,  Fed.  Cas.  9,366;  Fmery  v.  Canal 
Bank,  Fed.  Cas.  4,446. 

184.  In  re  Cole  (C.  C.  A.,  2d  Cir.),  26 
Am.  B.  R.  352,  affg.  22  Am.  B.  R.  384,  169 
Fed.  1002. 

185.  Buckingham  v.  First  Nat.  Bank 
(C.  C.  A.,  6th  Cir.),  12  Am.  B.  R.  465,  131 
Fed.  192. 

Doable  proof  of  debts. —  In  the  case  of 
In  re  McCoy  (0.  C.  A.,  7th  Cir.),  17  Am. 
B.  R.  760,  150  Fed.  106,  it  was  held  that 
where  partners  for  the  benefit  of  the  firm 
borrowed  money  upon  their  individual 
credit,  the  lender,  after  the  receipt  of  a 
dividend  from  the  partnership  estate,  might 
prove  for  the  balance  of  his  claim  against 
the  bankrupt  estate  of  the  individual  part* 
ners.  In  this  case  the  court  said:  "In 
England  the  old  rule  was  that  in  adminis- 
tering the  bankrupt  laws  of  that  country 
double  proof   against  the   partnership   es- 


tate and  the  individual  estate  was  not  a1* 
lowed.  This  rule  has  not  been  followed  in 
this  country  and  there  is  nothing  in  the 
bankruptcy  act  showing  that  this  English 
rule  was  intended  to  be  embodied  in  our 
act.  Indeed  it  is  doubtful  if  the  old  rule 
is  now  in  force  in  England."  Citing  Emery 
v.  Canal  National  Bank,  Fed.  Cas.  4,446; 
In  re  Bradley,  Fed.  Cas.  1,772;  In  re  Far- 
num.  Fed.  Cas.  4,674;  Mead  v.  National 
Bank  of  Lafayette,  Fed.  Cas.  9,366,  6 
Blatchf.  180;  In  re  Bigelow,  Fed.  Cas.  1,- 
397,  3  Ben.  146. 

186.  Conversion  hy  partnership.— -  In  the 
case  of  Reynolds  v.  N.  Y.  Trust  Co.  (C.  C. 
A.,  1st  Cir.),  26  Am.  B.  R.  698,  the  court 
said:  "Where  there  are  separate, and  dis- 
tinctly express  contracts  of  the  firm  and  of 
a  copartner  to  pay  a  debt  contracted  by  the 
firm,  the  right  to  prove  against  both  es- 
tates may  be  conceded.  If  one  dealing  with 
a  firm  procures  also  the  individual  under- 
taking of  a  partner  to  answer  for  a  firm 
debt,  there  are  substantial  reasons  for  per- 
mitting him  to  resort  to  both  estates.  An 
additional  several  oon^*aet  of  a  partner 
is  not  implied  from  the  firm  transaction, 
but  may  be  created  by  a  distinct  act  of  - 
the  copartner.     As  the  conversion   in  the 
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IX.  WHMtX  OHX  OS  HOSE  PABTHBRS  A&E  SOLVENT. 

t.  Ill  general. —  Subsection  h  of  this  section  provides  that  "  In  the  event 
of  one  or  more  but  not  all  of  the  members  of  a  partnership  being  adjudged 
bankrupt^  the  partnership  property  shall  not  be  administered  in  bankruptcy, 
unless  by  consent  of  the  partner  or  partners  not  adjudged  bankrupt;''  in 
Bnch  case  it  is  made  the  duty  of  the  solvent  partner  to  settle  the  partnership 
business  and  account  for  the  interest  of  the  partner  adjudged  bankrupt. 
This  provision  is  new,  but  is  declaratory  of  the  pxactici^  under  the  former 
law.  The  subdivision  <x>ntemplate8  a  case  where  one  or  more,  but  not  all, 
of  the  members  of  a  partnership  are  adjudged  bankrupt,  while  the  part- 
nership as  such  is  not  before  the  court.^^  This  doctrine  seems  to  spring 
from  the  fact  thai  bankniptcy  works  a  diasolution  of  the  firm,  and  the 
solvent  partner  may>  therefore,  close  up  the  business  of  the.  firm  as  if  the 
bankrupt  member  were  actuiilly  dead.  The  provision  commanding  expedition 
and  an  aoeounting  to  the  trustee  should  also  be  noted. 

b.  Wai^r  of  eonient. —  The  right  to  administer  is  absolute,  unless  waived 
by  the  solvent  partner.  It  would  seem  that,  by  allowing  an  adjudication 
of  partnership  bankruptcy,  as  by  making  no  resp<mse  when  served  with 
notice  as  provided  in  General  Order  VIII,  or  by  failing  to  disclose  the 
relation  and  knowingly  permitting  an  adjudication,  this  right  to  administer 
will  be  deemed  waived.  It  can  also  be  waived  by  a  writing  or  declaration  to 
that  effect.^^  If  he  stands  by  without  protest  and  allows  the  assets  of  the 
partnership  to  be  taken  into  the  custody  and  control  of  the  bankruptcy  courts 
he  may  be  deemed  to  have  given  his  consent.^* 

e.  Application  and  elfect  of  subaeotion. —  This  subsection  does  not  apply 
where  the  solvent  partner  retired  shortly  before  the  bankruptcy  and  holds 
the  continuing  partner's  notes  for  his  interest  in  the  firm.^*®  It  merely  pre- 
serves to  an  existing  solvent  partner  the  right  to  administer  the  affairs  of  the 
partnership  if  he  so  desires ;  it  has  no  application  to  a  case  where  distinct  pro- 
ceedings are  instituted  against  the  individual  members  of  a  partnership  but 
not  against  the  partnership  itself. ^•^     The  connection  between  subsections 

present  case  waa  by  the  firm  in  the  course  than  all  of  the  members  of  the  partnershiife, 
«f  finn  busineM,  as  the  actual  participa-  but  not  the  partnership  iteelf,  have  been  so 
Hon  of  the  partner  is  not  proved,  as  there      l^J^J^^^' .  Jf^^^^^i  ^«^^^ 

benefited  by  the  firm  conversion     ...  v   v    244 

there  is  diflUculty  in  finding  any  substantial  i^^  j^,^  Harris   (D.  C,  Ohio),  4  Am. 

ground  to  imply  from  the  cirdimstances  a  "B.  JL  133,  108  Fed.  517;  In  re  Meyer  (C.  C. 

•eparate  contract  of  the  partner,  which  cor-  A.,  2d  Cir.),  3  Am.  B.  R.  559,  08  Fed.  076. 

responds  to  an  express  individual  contract  to  180.  In  re  Harris  <Ref.,  Ohio),  4  Am.  B. 

answer  for  a  firm  debt"  R.  133.                                 ^    ,,       v 

187.  In  re  Junck  &  Balthazard    (D.  C,  1«>.  In  re  Denning  (D.  C,  Mass.),  8  Am. 

W.  Va.),  22  Am.  B    R.  298,  169  Fed.  481.       ^-  J;  \^^^      -tl^^;  ,nn    a     i^a  mr\    10 
r^^^l^^jj         ^  e    i.-  ^   K   /i.\       o  u  l^l'  In  Te  Mercur  (C.  C.  A.,  3d  Cir.),  10 

Conatmction  of  Section  5   (h).— Subsec-       ^^    ^    j^    5^5    122  p^^    384.  Mahoney  t. 

tion  h  of  Section  5  is  not  applicable  to  a       ^^^d   (D.  C,  N.  C),  3  Am.  B.  R.  770,  100 

cause  where  a  partnership  has  been  adjudged       Yed.  278. 

s  bankrupt.      It    applies    only    where    less 
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h  and  c  shoul^.bc;  noted..  Wl^^^CQZiBjtip^^  ^^'^^^  thejF^r9.^ide  in  effect 
^that  when  ^  partnership  and  one  or  more  of  t^e  partners^  but  not  all  p^  t|;iem 
are  adjudged  bankrupt^  those  who  are  not  30  adjudged  maj  administer 
the  partnership  property,  and  a  fortiori  their  individual  property^  and  the 
court  may  not  doso  without  their  cqnsent,  but,  if  the  un^djudicated  members 
consent,  the  court  may  administer  the  partnership  property  and  their  indi- 
vidual estates.^®^ 


19t.  JdtfxtB  of  solrent  partner.-^  In  the 
<«9e  of  In  re  Berteiiihaw  (C.  C.  A.,  8ih 
Cir.),  19  Am.  B.  R.  577,  583,  167  Fed. 
363,  the  court  said:  **  These  protinotiA  thus 
interpreted  are  fair,  just  and  repsonftble. 
The  solvent  partner  cannot  in  any  event 
etcape  payment  of  lihe  debta  of  ike  -partner- 
ship.  His  individual  property  is  subjept  to 
aittaehmeiit,  execution,  and  tb  the  prbcesstt 
,of  the  law  to  satisfy  them*  He  ia  more 
competent  to  manage  the  individual  prop- 
erty and  the  property  of  .  his  firm  wkioh 
he  had  the  shrewdness  and  ability  to  ac- 
cumulate, more  competent  to  ctonvert  them 
into  money  and  to  apply  them  ^pon  his  ob- 
ligations, than  any  trustee  chosen  by  his 
ereditors  can  be.  He  knows  i^e  property, 
its  value,  its  availability  for  various  uses, 
its  market.  He  has  a  vital  interest  in'  se- 
curing the  best  price  for  it;  and  the  fact, 
that  it  is  his  property,  that  it  is  to  be  ap- 
plied to  his  debts,  gives  him  a  preferential 
equity  to  apply  it  speedily  and  efficiently 
to  the  payment  of  his  obligations.  The  op- 
ppaite  proeeaa  would  be  unraatonable,  -un* 


fair  to  those  wlio  have  accumulated  and 
preserved  the  property*  and  liable  to  mndk 
injustice."  See  also  Matter  of  Solomon  (D» 
C,  N.  Y.),  aO  Am.  B.  R.  488,  163  Fed.  140; 
In  re  Junck  A  Balthazard  (D.  C,  W.  Va.)» 
22  Am.  B.  R.  298,  169  Fed.  48i. 

Biglit  of  fov.-tnifltee  to  AdministeT  acp* 
arate  estate  of  .partner  not  separately  ad- 
judicated.—>  In  an  involuntary  proceeding 
against  a  partnership  which  is  unable  to 
pay  its  debts  in  full  even  with  the  separate 
estates'  of  the  partners,  an  adjudieation 
against  the  partnership  alone  authoanses  the 
administration  of  the  separate  estates  of 
one  of  the  partners  by  the  trustee  in  bank- 
ruptcy of  the  firm,  particularly  where  such 
partner  hae  neither  objected  to  tlie  firm 
property  being  administered  nor  to  failure 
to  adjudicate  him  but  on  the  contrary  con- 
sents to  turn. over  his  property  for  admin- 
istration. Francis  v.  McNeal  (U.  S.  Sup. 
Ct.),  30  Am.  B.  R.  244,  affg.  26  Am.  B.  R. 
555,  186  Fed.  481,  108  C.  C.  A.  459.  See 
also  In  re  Samuels  k  Lesser  (D.  C,  N.  T.), 
30  Am.  B.  R.  298. 


».^. 


.r    ";  7.    :    -v    V    '  i"        •  ■ '  ■     ■    T  '   .!  1  .11 


,-     I  »r  . 


SECTION    SIX. 


■.  1 


EXEMPTION  OF  BANKRUPTS. 

§  6.  Exemptions  of  Bankrupts. —  a.  This  act  shall  not  affect  the 
allowance  to  bankrupts  of  the  eisiemptions  which  are  prescribed  by  the 
State  laws  in  force  at  the  time  of  the  filing  of  the  petition  in  the  State 
wherein  they  have  had  their  doijaicile  f  6r  the  six  months  or  the  greater 
portion  thereof  immediately  preceding  the  ^ing  of  the  petition. 


AnaiogoiiB  proTisiooa:  Ib  U.  S.:  Act  of  ISffT,  f  14  (as  amended  by  Act  of  June  8,  1872; 
and  by  Act  of  March  23,  1873)  ^  B,  6.,  {  5045;  A^t  of  1841,  |  a;  Ac^  of  1800,  H  34, 
35,  53. 

In  Eng.:  Act  of  1883,  §  64(2). 
CioBg-references:  To  the  law:  Power  of  oouit  of  bankruptcy  to  determine  exemptions, 
I  2(U).  jSeh9<lttl«(i,o£. bankrupt  to  oontain  cl%im  of  exemptions,  |  7^(8).  Sched* 
ules  to  be  prepared  by  referee  in  case  of  bankrupt's  failure,  |  39-a(6).  Trustee  to 
set  apart  bankrupt's  exemptions,  §  47-a(ll).  Property  recovered  by  trustee  to  be 
part  of  estate  of  bankrupt  unless  exempt,  |  67-e.*  Exempt  property  not  to  pass  to 
trustee,  |  70'a» 

To  the  General  Orders:  Amendment  of  schedules,  XI.  Trustee  to  report  as  to  exemp> 
tions  set  apart,  XVII. 

To  the  Forma:  Trustee's  report  of  exempted  property  —  Official,  No.  47.  Schedules 
containing  claim  of  memption.  Form  No.  .1,  Schedule  B(5).  Order  determining 
exemptions  when  no  trustee  appointed,  Supp.  Forms,  No.  77.  Exceptions  to 
trustee's  report,  Supp.  Forms,  No.  78.  Order  determining  exemptions,  Supp. 
Forms,  No.  79.  Petition  by  bankrupt  for  review  of  referee's  order  on  exemptions, 
Supp.  FonoB,  N0.-8O.  ' 


SYNOPSIS  OF  SECTION. 

I.  Histofy  and  Constitutionality ,  i8i. 

a.  History  in  general,  181. 

b.  In  the  United  States,  181. 

c.  ConetUuiionaUty,  182. 

n.  Jurisdictioii  and  General  Rules  Goyeming  EzemptionSi  i8^  ^ 

a.  In  generai,  182. 

b.  State  statutes  and  decisions  control,  182. 

c.  Residence  of  bankrupt,  184. 

d.  Claiming  exemption,  184. 

e.  Jurisdiction  of  court  of  bankruptcy,  184. 

(1)  In  general,  184. 
'  (2)  Administration  of  exempt  property,  18S,  * 
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n.  Jurisdiction  and  General  Rules  Goyeming  Exemptions — Continued: 

(3)  Exempt  property  no  part  of  bankrupt  estate,  186. 

(4)  Determination  as  to  waiver  of  cladi,  187. 

(5)  Jurisdiction  in  respect  to  exempt  pbopbrtt  and  CLkna 

thereon,  188. 
f .  Trustees;  rights  and  duHes,  188. 

HE.  Right  of  Bankrupt  to  ExemptionSi  190. 

a.  Domicile;  time  and  place,  190. 

b.  Assertion  of  daim,  191. 

(1)  Necessity  op  assertion,  19L 

(2)  Compliance  with  state  statute,  19 L 

(3)  Time  of  assertion,  191. 

(4)  Manner  of  assertion,  191. 
<  c.  Waiver  of  daim,  192. 

(1)  In  general,  192. 

(2)  Effect  of  waiver,  192. 

(3)  Effect  of  waiver  note,  193. 

(4)  WrrHHOLDiNQ  discharge,  194. 

d.  Parties  entitled  to  exemption,  194. 

(1)  Right  is  personal,  194. 

(2)  Claim  by  or  for  benefit  of  wife  ob  children,  195. 

(3)  Householder  OR  HEAD  OF  family,  196. 

(4)  Claim  of  partners,  196.     . 

(5)  Exemptions  to  persons  in  certain  occupations,  199. 

e.  Effect  of  fravd  on  right  to  exemptions,  199. 

(1)  In  general,  199. 

(2)  Fraudulent  concealment  of  assets,  200. 

(3)  Fraudulent  transfer,  201. 

(4)  Preferential  transfer,  303. 

(5)  Acquisition  of  property  to  secure  exekptions,  204. 

f .  Exemif^ns  out  of  incumbered  property,  205. 

g.  Kinds  of  property  exempt,  206. 

(1)  In  general,  206. 

(2)  Watches,  WflAEiKo  atpasbl,  tMt>LfiAtENTs  of  trade  and  the 

LIKE,  206. 

(3)  Homesteads,  207. 

(4)  Insurance  policies,  210. 

(5)  Pension  money,  211. 

(6)  Unpaid  purchase  money,  211. 

IV.  Practice,  212. 

a.  Exemptions  set  off  where  no  trustee  is  appointed,  212.  ^, 

b.  Schedules  to  daim  exemptions,  212.  [ 

c.  Amendment  of  schedules  as  to  daim  of  exemptions,  213.  N 

d.  Claim  of  specific  property,  214. 

e.  Sale  by  trustee  and  exemptions  out  of  proceeds,  215.  / 

f.  Exceptions  to  trustees^  report,  216. 

(1)  In  general,  216. 


§   6.]  HlSTOKY   AND    CONSTITUTIONALITY.  181 

IV.  Pmelke  —  Conlbiiied: 

(2)  Who  icat  takb  BXcamoNs;  right  of  bankbupt,  216. 

(3)   RlVOBT  AND  BXCBFnONS  AS  PLBADINOS,   217. 

g.  Allowance  of  exemptions;  proof  required^  217. 
h.  Costs  and  expenses,  218. 

y.  Table  of  Cum  on  Examptioiift  under  Present  Lew,  az8. 


L  HISTORY  AMD  CONSTITirnONALrrY. 

t.  History  in  general. —  Ever  since  bankruptcy  laws  ceased  to  be  essen- 
tially penal,  allowances  or  exemptions  to  the  bankrupt  have  been  sanctioned 
by  statute.  The  law  takes  his  property  from  him  and  gives  it  to  his  creditors. 
Anglo-Saxon  jurisprudence,  however,  has  for  nearly  two  centuries  decreed 
either  that  the  creditors  shall  make  the  bankrupt  an  allowance  such  as 
will  keep  him  and  his  family  from  want  until  he  can  begin  again,  or  else 
shall  permit  him  to  retain  a  specific  sum  to  the  same  end.  The  former  is 
at  present  the  English  method;  the  latter  the  American.  By  §'64(2)  of 
the  English  act  of  1883,  the  trustee,  with  the  permission  of  the  committee 
of  inspection,  may  from  time  to  time  make  an  allowance  to  the  bankrupt 
for  his  support  and  that  of  his  family.^  Formerly,  the  English  bankrupt 
was  given  a  certain  proportion  of  his  assets  for  the  same  purpose.^ 

b.  In  flie  TTnited  States.—  Our  first  law,  besides  exempting  wearing  apparel 
and  beds  and  bedding  (§  18)  and  giving  an  allowance  for  the  necessary 
support  of  the  debtor  and  his  family  during  the  pendency  of  his  proceeding 
(§  53),  allowed  him  a  small  percentage  of  the  assets,  with  an  upward  limit 
as  to  the  totals  but  on  a  sliding  scale  dependent  on  dividends  paid  to  creditors. 
This,  though  generous,  was  at  least  uniform  throughout  the  country.  The 
law  of  1841  was  also  uniform;  under  it  (§  3)  wearing  apparel,  household 
furniture,  and  other  necessary  articles  to  the  value  of  not  over  $300,  were 
set  aside  by  the  assignee  for  the  bankrupt.  The  law  of  1867,  as  amended 
(R.  S.,  §  6045),  re-enacted  the  provisions  of  the  previous  law,  though 
increasing  the  upward  limit  to  $500,  and,  in  addition,  after  exempting  the 
arms  and  equipment  of  one  who  had  served  as  a  soldier,  gave  effect  to  the 
exemption  laws  of  the  States  to  such  extent  as  such  laws  were  more  liberal 
than  the  bankruptcy  law.  From  this  latter  idea,  our  present  far-reaching 
clause  on  exemption  sprang.  In  a  cotmtry  where  trade  is  necessarily  liquid, 
and,  owing  to  our  division  into  States,  the  dangers  from  diverse  exemption 
laws  great,  by  the  express  provision  of  the  Federal  statute,  the  State  and 
not  the  Federal  law  determines  what  portion  of  his  estate  a  bankrupt  may 
retain.  The  law  as  to  exemptions  remains  as  originally  passed.  That  the 
result  is  inequitable  is  as  true  as  it  is  that  a  remedy  in  the  nature  of  a  uniform 
national  exemption  law  is  for  the  time  impossible.     Thus,  to-day,  in  some 

1,  Gomparo  MaBaachusetta  Insolvency  Law,  c  163,  Bevised  Laws  of  1901. 
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States  the  law's  allowance  of  bread  money  is  tha  fiame  as  that  iiiJQfdsr  tke 
law  of  18^1  y  iu  qXi\e]r^,  it  is  so  large  aa  oft^x  tQ.exhau3it  tb^  estate. 

c.  Constitntionalit; — Oub  grouad  of  attack  on  the  «elMBtitutionality  of 
the  bankruptcy  law  of  1867  wasl^t  it  was  not  uniform  as  to  eixeoiptions. 
There  was  no  authoritative  determination  of  this  question  by  the  Supreme 
•Court.  The  lowe»  cotirta,  how«T^r,  aOiuoi^  withdtt*  feildeprtion,  helfl'th'at  the 
uniformity  required  by  the  constitution  was  geographical  only,  and  that  the 
law  was  uniform,  thoughy  in  );][i|a;parti(5ulajr,  giving  effect  to  the  local  statutes 
of  the  debtor's  domicile.^  The  Supreme  Court  has  alrej|4y  settlad  the  ques- 
tion under  the  present  law,^  by  declaring  that  law  constitutional  in  spite  of 
its  want  of  uniformity  as  to  exemptions,^  and  holding  that  tihe  system  is, 
in  a  constitutional  sense,  uniform  throughout  the  United  States,  when  the 
triistee  takes  in  each  State  whatever  would  have  been  available  to  creditors 
if  the  bankrupt  law  had  not  been  passed.* 


II.  JURISDICTION  AND  GENERAL  RULES  GOVERNING  EXEMPTIONS. 

a.  In  general. —  It  is  the  purpose  of  this  subdivision  to  set  forth  the  gen- 
eral principles  as  found  in  the  nun^erous  cases  pn,  the  subject  For  decisions 
under  the  laws  of  1867  and  1841,  resort  should  be  had  to  the  text  books  and 
digests  of  the  periods.*^ 

b.  State  statutes  and  decisions  control. —  The  State  l^rw  ooxrbrols  and  its 
meaning  is  fixed  by  the  interpretation  of  the  highest  courts  of  the  State,^ 


2.  In  re  Everett,  Fed.  Cas.  4,579,  9  N.  B. 
B.  90;  In  re  Beckerford,  Fed.  Caa.  1,209; 
In  re  Jordan,  Fed.  Cas.  7,614;  In  re  Smith, 
Fed.  Cas.  12,996;  Darling  v.  Berry,  13  Fed. 
659;  Dozier  v.  Wilson,  84  Ga.  301.  Contra, 
In  re  Deckert,  Fed.  Cas.  3,728;  In  re  Duer- 
Bon,  Fed.  Caa.  4,117,  13  N.  B.  R.  183. 

3.  Hanover  Nat.  B&hk  v.  Moysee,  186 
U.  S.  181,  8  Am.  B.  R.  1;  In  re  Richard 
1(D.  C,  N.  C),  2  Am.  B.  R.  506,  94  Fed. 
633;  In  re  Buelow,  2  N.  B.  N.  Rep.  26,  98 
Fed.  286;  In  re  Kean,  Fed.  Cas.  7,630,  S 
N.  B.  R.  401. 

4.  Constitutionality  of  section  as  to  ex- 
emptions.*^ The  Supreme  Court  in  the  case 
of  Hanover  Nat.  Bank  v.  Moyses,  186  U.  S. 
181,  8  Am.  B.  R.  1,  concurs  in  the  view  ex- 
pressed by  Chief  Justice  Waite  in  In  re 
Deckert,  2  Hughes,  186,  where  he  said: 
'*  The  power  to  except  from  the  operation 
of  the  law  property  liable  to  exception 
under  the  exemption  laws  of  the  several 
states,  as  they  were  actually  enforced,  was 
at  one  time  questioned  upon  the  ground  that 
it  was  a  violation  of  the  constitutional  re- 
quirement of  uniformity,  but  it  has  thus  far 
been  sustained  for  the  reason  that  it  was 
made  a  rule  of  the  law  to  subject  to  the 
payment  of  debts  under  its  operation  only 


such  property  as  could  by  judicial  procesa 
be  made  available  for  the  same  purpose. 
This  is  not  unjust,  as  every  debt  ia  con- 
tracted with  reference  to  the  rights  of  the 
llarties  thereto  under  existing  exemption 
laws,  and  no  creditor  can  reasonably  com- 
plain if  he  gets  his  full  share  of  all  that  the 
law,  for  the  time  being,  places  at  the  dis- 
posal of  creditors.  One  of  the  eflecta  of  a 
bankrupt  law  is  that  of  a  general  execution 
issued  in  favor  of  all  the  creditors  of  the 
bankrupt,  reaching  all  his  ptoperty  subject 
to  levy,  and  applying  it  to  the  payment  of 
all  his  debts  according  to  their  respective 
priorities.  It  is  quite  proper^  therefore, 
to  confine  its  operation  to  such  property  aa 
other  legal  process  could  reach.  A  rule 
which  operates  to  this  effect  throughout  the 
United  States  is  uniform  within  the  mean- 
ing of  that  term  as  used  in  the  Constitu- 
tion." 

5.  See  for  instance  American  Digest, 
Century  Edition,  "Bankruptcy/'  §§  656- 
678. 

6.  In  re  Duerson,  Fed.  Cas.  4,117;  In  re 
Camp  (D.  C,  Ga.),  1  Am.  B.  R.  165,  91 
Fed.  145;  In  re  Stevenson  &  King  (D.  C, 
X.  C),  2  Am.  B.  R.  230,  93  Fed.  789;  In  re 
Buelow,  98  Fed.  86;  In  re  Tobias   (D.  C^ 
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•  1  I 

'It  has  always  been  the  policy  of  Congress,  both  in  general  legislation  and 
in  bankrupt  acts,  to  give  eflFect  to  the  Stiate  exemption  laws.''  But  a  court 
of  bankruptcy  will  not  enforce  an  unconstitutional  State' law;*  for  Example, 
where  it  impairs  the  obligation  of  contracts.^  Nor  will  a  Stfite  court  review 
a  determination  by  the  bankruptcy  court  as  to  what  property  is  exempt^^ 
But  if  there  are  no  State  decisions  construing  a  State  law^  or  such  decisions 
are  conflicting,  a  court  of  bankruptcy  will,  if  a  proper  case  is  presented, 
construe  and  apply  the  law  with  a  view  of  carrying  out  the  purpose  and 
mtent  of  the  bankruptcy  act.^^     If  the  decisions  ^re  iaterpretations.  of 


Va.),  4  Am.  B.  R.  565,  103  Fed.  68;  Rich- 
ardson V.  Woodvard  (0.  C.  A.,  4th  Cir.), 
5  Am.  B.  R.  94,  104  Fed.  873;  In  re  Ander- 
son (D.  C.,  Mass.),  6  Am.  B.  R.  555,  110 
Fed.  141;  In  re  Manning  (D.  C,  Pa.),  T 
Am.  B.  R.  571,  112  Fed.  94^;  In  re  S^ne 
(D.  C,  Ark.),  8  Am.  B.  R.  416,  116  Fed. 
35;  Page  ▼.  Edmunda,  9  Am.  B.  R.  277,  187 
U.  8.  596;  In  re  Wood  (D.  C,  Wis.),  17 
Am.  B.  R.  93,  147  Fed.  877;  In  re  Stein 
(D.  C,  Pa.),  12  Am.  B.-  R.  384,  130  Fed. 
377;  In  re  Owings  (D.  C,  N.  -C.),  15  Am. 
B.  R.  472,  140  Fed.  739;  In  re  Paramore 
▼.  Bieka  (D.  C,  N.  C),  19  Am.  B.  R.  136, 
156  Fed.  208;  In  re  Pfeiffer  (D.  C,  Pa.), 
19  Am.  B.  R.  230,  155  Fed.  892;  In  re 
Burke  (D.  C,  Ga.),  22  Am.  B.  R.  69,  168 
Fed.  994:  In  re  McCrary  Bros.  (P.  C,  Ala.), 
22  Am.  B.  R.  161,  169  Fed.  485;  In  re  Hasi- 
ings  (C.  C.  A.,  6th  Cir.),  24  Am.  K  R. 
360,  181  Fed.  33;  In  re  Baker  (C.  C.  A*, 
6th  Cir.),  24  Am.  B.  R.  411,  182  Fed.  392; 
In  re  Basaett  (D.  C,  Wash.),  26  Am.  B.  R. 
800;  In  re  Thedford  (Ref.,  Tex.),  28  Am. 
B.  R.  191.  But  not  by  obiter  dicta.  In  re 
SulliTan  (C.  C.  A.,  8th  CSr.),  17  Am.  B.  R. 
578,  148  Fed.  115. 

The  constmction  of  the  highest  judidal 
tribnnal  of  a  State,  of  its  constitution  and 
of  its  statutes  which  establish  a  rule  of 
property,  is  controlling  authority  in  the 
eowtis  of  the  United  States,  where  no  q[ttee- 
tion  of  right  under  the  constitution  and 
laws  of  the  nation  is  involved.  In  re  Wood 
(D.  C,  Wis.),  17  Am.  B.  R.  93,  147  Fed. 
S77.  It  is  well  settled  that  the  debl^r 
must  comply  with  the  State  law  in  order 
to  claim  exemptions.  In  re  Farisb.  Fed. 
Cas.  4.657,  2  N.  B.  R.  168;  In  re  Gain^y, 
Fed.  Cas.  5,181.  2  N.  B.  R.  525;  In  re  Jack- 
son.  Fed.  Oas.  7,127,  2  K.  B.  R.  508;  Guise 
V.  State.  41  Ark.  249;  Briggs  v.  McCuIlough, 
36  C«l.  542;  Griffin  v.  Sutherland,  14  BArb. 
(Nf.  Y.)  456. 

Decisions  of  territorial  courts  —  How  far 
the  decision  of  the  Supreme  Court  of  thf» 
territory  is  binding  on  this  court  may  admit 


of  question;  but  it  would  seem  that  the  der 
cision  of  the  highest  court  of  the  Terrltaffy" 
construing  a  teorritorial  statute  shonld  ^^^ 
the  same  force  and  effect  as  a  decision  of 
the  Supreme  Court  of  the  State.  This  ov 
especially  true  where  the  decision  estab* 
lishes  or  relates  to  a  rule  of  property.  In 
re  Scheir  (D.  C,  Wash.),  26  Am.  B.  R. 
739.      ' 

7.  Holden  v.  Stratton,  198  U,  S.  202,  14 
Am.  B.  R.  94. 

Force  of  State  exemption  laws.— -From 
the  organization  of  the  Federal  courts 
tinder  the  judiciary  act  of  17&9,  the.  law 
has  been  that  creditors  suing  in  these 
eonrts  could  not  subject  to  esoecution  prop- 
erty of  their  debtor,  exempt  to  him  by  tho 
law  of  the  StSite.  The  same  rule  has  ob- 
tained undeF'  the  bankrupt  aets,  which 
fa«ve  aemetimes  increased  the  exemptions, 
notably  so  under  the  act  of  1867,  but  have 
never  lessened  or  diminished  them.  An 
intention  on  the  part  of  Congress  to  vio- 
late or  abolish  this  wise  and  uniform  rule 
observed  from  the  creation  of  our  Federal 
system  should  be  made  to  appear  by  clear 
and  unmistakable  language.  It  will  not 
be  presumed  from  'a  doubtful  or  ambigu- 
ous provision  fairly  susceptible  of  any  other 
construction.  Steele  t.  Buel  (C.  C.  A.,  8th 
Cir.),  5  Am.  B.  R.  169,  104  Fed.  972. 

a.  In  re  Bverftt,  Fed.  Cas.  4,579,  9  JT.  B. 
R.  90;  In  re  Billard,  Fed.  Cas.  3,912,  Z 
Hughes,  190. 

9.  Gunn  v.  Barryj  16  Wall.  610,  21  L.  Ed. 
212. 

10.  Woolfolk  V.  Hurray,  44  Ga.  133; 
Maxwell  v.  McCune,  37  Tex.  515. 

11.  Richardson  v.  Woodward  (C.  C»  A., 
4th  Cir.),  5  Am.  B.  R.  94,  104  Fed.  873, 
citing  Marly  v.  Lake  Shore  R.  Co.,  145 
U.  S.  162,  36  L.  Ed.  925;  Provident  Sav. 
Institution  v.  Massachusetts,  6  Wall.  630, 
18  L.  Ed.  007;  Randall  v.  Bingham,  7  Wall. 
541,  19  L.  Ed.  285. 
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, State  statutes  they  will  control ;  but  if  they  are  declarations  of  general  law  — • 
Xnere  definitions  of  property  —  they  may  be  disregarded.**^ 
/  c.  Betidenoe  af  bankrupt. —  The  section  provides  that  the  laws  of  the  State 
where  the  bankrupt  had  his  domicile  "  for  the  six  months  or  the  greater 
portion  thereof  immediately  preceding  the  filing  of  the  petition "  shall 
control,^  It  makes  no  difference  where  the  property  is  situated^  if  it  ia 
-exempt  under  the  law  of  the  bankrupt's  domicile.**  The  right  of  the  bankrupt 
to  his  exemption  will  depend  upon  his  place  of  residence  at  the  time  the 
petition  is  filed  against  him.**^ 

,  d.  daiming  exemption. —  The  time  and  manner  of  claiming  exemptiona 
are  regulated  by  the  bankruptcy  act,  and  the  general  orders  and  forms 
applicable  thereto.*®  Where  the  right  exists  it  must  be  claimed  as  pre- 
scribed by  the  act.*^  It  was  not  the  intent  of  the  section  to  enlarge  the 
exemptions  available  to  the  bankrupt  under  the  State  law ;  ^^  if  exempt 
property  is  not  subject  to  levy  and  sale  under  a  State  statute,  it  cannot  be 
made  to  respond  under  the  Federal  act.** 

e.  Jurisdiction  of  court  of  bankruptcy — (1)  Ik  oenbral. — ^A  court  of 
bankruptcy  has  jurisdiction  to  determine  the  merits  of  the  bankrupt's  claim 
to  exemptions,  but,  as  a  rule^  has  no  jurisdiction  over  the  property  claimed,^ 


12.  Page  V.  Edmunds,  187  U.  S.  596,  9 
Am.  B.  R.  277. 

18.  In  re  Grimes  (D.  C,  N.  C),  2  Am. 
B.  R.  160,  94  Fed.'  800;  In  re  Woodard 
(D.  C,  N.  C.)y  2  Am.  B.  R.  339,  95  Fed. 
260;  In  re  Buelow  (D.  C,  Wash.),  3  Am. 
B.  R.  389,  98  Fed.  86;  In  re  McCutchen 
(D.  C,  S.  C),  4  Am.  B.  R.  81,  100  Fed. 
779;  In  re  Lynch  (D.  C,  Ga.),  4  Am.  B.  R. 
262,  101  Fed.  579;  McCarty  ▼.  Coffin  (C.  C. 

A,  5th  Cir.),  18  Am.  B.  R.  148,  150  Fed. 
307;  Duncan  t.  Ferguson-McKinney  Co. 
(C.  C.  A.,  5th  Cir.),  18  Am.  B.  R.  155,  150 
Fed.  269. 

14.  In  re  Sterena,  2  Bias.  373,  Fed.  Cas. 
13,392. 

15.  In  re  Bassett  (D.  C,  Wash.),  26  Am. 

B.  R.  800.     See  oases  cited  under  ''Right 
of  Bankrupt  to  Exemptions"  post,  p.  190. 

16.  In  re  Friedrich  (C.  C.  A.,  2d  Cir.), 
3  Am.  B.  R.  801.  100  Fed.  284;  In  re  Kane 
(C.  G.  A.,  7th  Cir.),  11  Am.  B.  H.  533, 
127  Fed.  S52;  Matter  of  McClintock  (D.  C, 
Ohio).  13  Am.  B.  R.  606;  Lipman  v.  Stein 
(C.  C.  A..  3d  Cir.),  14  Am.  B.  R.  30.  134 
Fed.  235;  Burke  v.  Guarantee  T.  A  T.  Co. 
(C.  G.  A.,  3d  Cir.),  134  Fed.  562.  14  Am. 
B.  R.  31;  In  re  Culwell  (D.  C,  Mon.),  21 
Am.  B.  R.  614,  165  Fed.  828;  In  re  Bum- 
ham  (D.  0..  Wash.),  30  Am.  B.  R.  270. 

The  rules  and  forms  in  reprard  to  exemp- 
tions prescribed  by  the  Supreme  Court 
under  the  bankruptcy  act  have  the  force 
and  effect  of  law,  and  where  a  bankrupt 


fails  to  make  claim  for  exemption  in  the 
manner  and  within  the  time  legally  pre- 
scribed therefor,  he  thereby  waives  any 
right  to  the  exemption  that  he  might  have. 
In  re  Gerber  (C.  C.  A.,  9th  Cir.),  26  Am. 
B.  R.  608. 

17.  In  re  Kane  (C.  0.  A.,  7th  Cir.),  11 
Am.  B.  R.  533,  127  Fed.  552,  in  which  the 
court  says:  "Courts  of  bankruptcy  are 
not  controlled  as  to  the  time  or  the  man- 
ner in  which  claims  for  exemptions  may 
be  preferred  in  bankruptcy.  The  exemp- 
tions provided  by  the  law  of  the  state  are 
allowed  by  the  bankruptcy  act,  but  the 
manner  of  claiming  such  exemptions,  and 
of  setting  them  apart  and  awarding  them, 
is  regulated  by  the  bankruptcy  act."  In 
re  Friedrich  (C.  C.  A.,  6th  Cir.),  3  Am. 
B.  R.  801,  100  Fed.  284;  Lipman  v.  Steia 
(C.  C.  A.,  3d  Cir.),  14  Am.  B.  R.  30,  134 
Fed.  235;  In  re  Le  Vay  (D.  C,  Pa.),  11 
Am.  B.  R.  114,  125  Fed.  920. 

18.  In  re  Boyd  (D.  C,  Iowa),  10  Am. 
B.  R.  337,  120  Fed.  999. 

19.  Smalley  v.  Laugenour,  13  Am.  B.  R. 
692,  196  U.  S.  93;  In  re  Fisher  (D.  C,  Va.), 
15  Am.  B.  R.  652,  142  Fed.  205. 

20.  In  re  Camp  (D.  C,  Qa.),  1  Am.  B.  R. 
165,  91  Fed.  749;  In  re  Hatch  (D.  C, 
Iowa),  4  Am.  B.  R.  349,  102  Fed.  280;  In 
re  Hill  (D.  C,  Ga.),  2  Am.  B.  R.  798,  96 
Fed.  185;  Woodruff  v.  Cheeves  (C.  C.  A., 
5th  Cir.),  5  Am.  B.  R.  296,  105  Fed.  601, 
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and  cannot  order  ks  dale,^  or  enforce  a  mortgage  against  it''    This  juri» 
diction,  so  far  as  it  goes,  is  exclusive.'' 

(2)  AnMi^isT&iLTiai?  of  exsmpt  psopbbtt. — Aa  soon  as  the  right  of 
the  bankrupt  to  the  exemption  claimed  is  determined,  the  oourt's  jurisdio- 
tion  over  the  exempt  property  ceases.  The  bankruptcy  court  has  no  further 
control  over  it  The  court  has  no  power  to  administer  or  distribute  it,  with 
the  other  aseets  of  the  bankrupt  estate.**  'W^ere  the  exempt  property  is 
commingled  and  undivided  from  other  property  of  the  bankrupt  esteite,  the 
bankruptcy  court  re4;aind  jurisdiction  of  the  property  until  separation  is 
made'**  A  court  of  bankruptcy  has  no  jurisdiction  to  protect  or 
made.^**  A  court  of  bankruptcy  has  no  jurisdiction  to  protect  or 
enforce  against  exempt  property,  which  has  been  set  apart  to  the 
erty.^      It    cannot    enforce    even    an    admitted    lien    on    exempt    prop- 


revg.  In  ISP.  JlT^odrul^  (D.  C,  Ga.),  2  Am. 
B.  R.  678,  96  F«d.  317;  In  re  Little  (D. 
a  low«),  6  Am.  B.  R.  661.  110  Fed. 
621;  Powers  Dry  Goods  Co.  t.  Nelson  (D. 
(\.  X.  D.)^  7:  Am.-  B.  R.  506,  10  N.  Dak. 
580,  and  foot-note;  In  re  Jackson  (D.  C.» 
Pa.),  8  Am.  B.  R.  594,  116  Fed.  46;  Loek- 
vood  ▼.  Exchange  Bank.  10  Am.  B.  R.  107, 
1»0  U.  S.  294;  In  re  Bnimbaugb  (D.  C, 
Pa.),  12  Am.  B.  R.  204,  128  Fed.  971;  In  re 
Boyd  (D.  C,  Iowa),  10  Am.  B.  R.  337,  120 
Fed.  999;  McKenney  v.  Cheney,  11  Am.  B. 
R.  54,  118  Ga.  387,  45  6.  £.  433;  In  re 
Hartsell  (D.  C,  Ala.),  15  Am.  B.  R.  177, 
140  Fed.  30;  In  re  Castleberry^ (D.  C,  Ga.), 
16  Am.  B.  R.  159,  143  Fed.  1,018;  In  re 
Highfield  (D.  C,  Pa.),  21  Am.  B.  R.  92, 
163  Fed.  784;  In  re  McCrary  Bros.  (D.  C, 
Ala.),  22  Am.  B.  R.  61,  1«9  Fed.  485;  Mat- 
t«r  of  Cheatham  (D.  C,  Ky.),  31  Am.  B.  R. 
520. 

21.  Ingram  v.  Wilson  (C.  C.  A.,  8th  Cir.), 
11  Am.  B.  R.  192,  125  Fed.  913. 

22.  In  re  Hatch  (D.  C,  Iowa),  4  Am.  B. 
R.  349.  102  Fed.  280,  and  note. 

88.  In  re  Overstreet  (D.  C.  Ark.),  2  Am. 
B.  R.  486;  In  re  Bragg,  2  N.  B.  N.  Rep.  «2; 
In  re  Nunn  (Ref.,  Ga.),  2  Am.  B.  R.  664; 
MKiahan  v.  Anderson  (C.  C.  A.,  4th  Cir.), 
7  Am.  B.  R.  641,  113  Fed.  115;  In  re  Lucius 
(D.  C.  Ala.),  10  Am.  B.  R.  653,  124  Fed. 
455,  and  eases  cited. 

24.  Bell  V.  Dawson  Grocery  Co.,  12  Am. 
B.  R.  161,  120  Fed.  628;  In  re  Lucius  (D.  C, 
Ala.),  10  Am.  B.  R.  653;  Ingram  y.  Wilson 
(C.  C.  A.,  8th  Cir.),  11  Am.  B.  R.  192,  125 
Ped.  913;  In  re  Paramore  A;  Ricks  (D.  C, 
No.  Car.),  19  Am.  B.  R.  130,  156  Fed.  208; 
In  r«  Blanchard  &  Howard  (D.  C,  N.  Car.), 
20  Am.  B.  R,  422,  161  Fed.  797. 

I^nkruptcy  court  may  not  administer. — 
Sx^nnpt  property  never  becomes  assets  in 
the  bankruptcy  court  for  administration. 
R^yond  setting-  it  aside  the  trustee  has  no 
coiKern  with  it.  In  re  Edwards  (D.  C, 
Ala.),  19  Am.  B.  R.  632.  158  Fed.  794;  In 
»  «eaboldt  ti>.  C,  N.  Car.) ,  8  Am.  B.  IL 
«7,  113  Fed.  766;  In  re  Wells  (D.  C,  Mo.), 
*  Am.  B.  R.  75.  105  Fed.  762;  In  re  Seydel 
(^.  C,  Iowa),  9  Am.  B.  R.  255,  118  Fed, 
.  In  re  Hill   (D.  C,  Ga.),  2  Am.  B.  R. 


796,  96  Fed.  185;  Sharp  v.  Woolslare  (Sup. 
Ct.,  Pa.),  21  Am.  B.  R.  88;  In  re  Culwell 
(D.  C,  Mon.),  Zl  Am.  B.  R.  614,  1«5  Fed. 
828;  In  re  MacKisaic  (D.  C,  Pa.),  22  rAm. 
B.  ^R  817,- 171  F<d.ir269i 

Control  ceases  on  aetting  apAit  exempt 
property.— In  the  ease  of  Lockwood  v.  Ex- 
change Bank,  100  U.  S.  294,  10  Am.,B.  IL 
107,  the  court  said:  "The  fact  that  th« 
Act  of  1898  confers  upon  the  court  of  bank- 
ruptcy authority  to  control  exempt  prop- 
erty, in  order  to  set  it  aside  and  thus  ex- 
clude it  from  the  assets  of  the  bankrupt 
estate  to  be  administered,  offers  no  ground 
for  holding  that  the  court  of  bankruptcy 
must  administer  and  distribute,  as  included 
in  the  assets  of  the  estate,  the  very  prop- 
erty which  the  act  in  unambiguous  Ian* 
guage  declares  shall  not  pass  from  the 
bankrupt  or  become  part  of  the  bankrupt 
assets.  The  two  provisions  of  the  statute 
must  be  construed  together  and  both  be 
given  effect.  Moreover,  the  want  of  power 
in  the  court  of  bankruptcy  to  administer 
exempt  property,  is  shown  by  the  context 
of  the  act,  since  throughout  its  text  exempt 
property  is  contrasted  with  property  not 
exempt,  the  latter  alone  constituting  the 
assets  of  the  bankrupt  estate  subject  to 
administration." 

The  bankruptcy  court  may  exercise  juris- 
diction over  exempt  property  only  to  the 
extent  necessary  to  see  that  the  trustee 
sets  it  aside  and  to  dispose  of  such  ques- 
tions as  may  arise  incident  to  that  process. 
In  re  Jackson  (D.  C,  Pa.),  8  Am.  B.  R. 
594,  116  Fed.  46.  The  language  in  sec* 
tion  6,  together  with  that  used  in  70-a, 
leaves  no  room  to  doubt  that  exempt  prop- 
erty which  has  been  set  apart  to  the  bank- 
rupt is  not  subject  to  administration  by  the 
trustee  or  by  a  court  of  bankruptcy.  Wood- 
ruff T.  Cheeves  (C.  C.  A.,  5th  Cir.),  5  Am. 
B.  R.  296,  105  Fed.  601.  In  re  Remmerde 
(D.  C,  Iowa),  30  Am.  B.  R.  701. 

Jurisdiction  of  bankruptcy  court  over  ex* 
empt  property. —  The  action  of  the  trustee 
ip  bankruptcy  in  setting  apart  to  the  bank- 
rupt property  exempt  under  the  State  law 
may  be  excepted  to  and  the  propriety  of  his 
action,  either  as  to  whether  the  exemption 
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erty,^*  op  defend  such  property  from  adverse  daims  that  nwy  or  may  not 
be  extinguished  by  the  bankruptcy  proceedings.^^  : 

(3)  Exempt  p«opeett  no  pabt  op  BANKRtrpt  estate. —  Tte  casesf 
already  cited  lead  to  the  conclusion  that  property  set  apart  to  a  bankrupt 
under  his  claim  to  exemption  forms  no  part  of  his  estate  in  b^kruptcv.^^ 
The  bankruptcy  court  has  no  jurisdiction  over  a  bauJcrupt  a  exempt  prop- 
erty, except  to  set  it  aside  for  his  use.^  Having  set  it  a«ide  for  his  use  any 
creditor  desiring  to  sub^'ect  the  property  to  the  payment  of  a  debt  must  pur- 
sue his  remedy  in  the  State  court.'*^  The  trustee  has  no  title  to  the  exempt 
property,  but  only  a  qualified  right  to  possession.^^  The  title  to  such  prop- 
erty is  in  the  bankrupt,*^  and  descends  to  his  heirs  or  legal  representatives 


IV as  lawful  or  wheihei^  too  little  of  the 
pro|>erty  of  the  bankrupt  had  been  set  apart 
is  open  to  final  determinatioir  by  the  bank- 
ruptcy court;  but  after  the  property  is  set 
apart  as  e^tempt  neither  the  trustee  nor  the 
bankruptcy  court  has  any  further  authority 
over  it.  Matter  of  Cheatham  (D.  C,  Ky.), 
^1  Am.  B.  R.  520. 

84a.  Bank  of  Nez  Peree  v.  Pindel  (C.  G. 
A.,  9th  Oir.),  28  Am.  B.  R.  69. 

35.  Woodruff  v.  Ghedres  (C.  C.  A,,  6th 
Cir.),  5  Am.  B.  R.  296,  106  Fed.  601. 

Enforcement  of  liens. —  The  better  opin- 
ion is  that  the  bankruptcy  court  has  no 
jurisdiction  either  to  enforce  a  lien  upon 
exempt  property,  nor  to  determine  the 
rights  of  creditors  asserting  a  waiver 
against  such  property;  In  re  Hatch  (D.  C, 
la.),  4  Am.  B.  R.  349,  102  Fed.  280;  In  re 
Orimes  (D.  C,  N.  C),  2  Am.  B.  R.  730, 
96  Fed.  529,  holding  that  when  the  exempt 
property  has  passed  out  of  the  possession 
and  control  of  the  bankruptcy  court,  such 
court  has  no  longer  any  jurisdiction  to  de- 
fend the  property  from  adverse  claims  or 
liens  that  may  not  have  been  extinguished 
by  the  bankruptcy  proceedings,  nor  can  it 
entertain  a  proceeding  to  enforce  a  lien 
upon  such  property;  In  re  Camp  (D.  C, 
Ga.),  1  Am.  B.  R.  165,  91  Fed.  745. 

26.  In  re  Hartsell  (D.  G.,  Ala.),  15  Am. 
B.  R.  177,  140  Fed.  30;  In  re  Gastleberry  (D. 
G.,  Ga.),  16  Am.  B.  R.  159,  143  Fed.  1,01«. 

«7.  Jeffries  v.  Bartlett,  20  Fed.  496;  Lock- 
wood  V.  Exchange  Bank,  10  Am.  B.  R.  107, 
190  U.   S.   294. 

98.  Lockwood  v.  Exchange  Bank,  10  Am. 
B.  R.  107,  190  U.  S.  294;  In  re  Brumbaugh 
(D.  C.,  Pa.),  12  Am.  B.  R.  204,  128  Fed. 
971;  In  re  Le  Vay  (D.  G.,  Pa.),  11  Am. 
B.  R.  114,  125  Fed.  990;  Jewett  v.  Huff- 
man, 13  Am,  B.  R.  738;  In  re  Edwards 
(D.  C.,  Ala.),  19  Am.  B.  R.  632,  156  Fed. 
794;  In  re  Yagar  (D.  G.,  Pa.),  25  Am. 
B.  R.  61,  182  Fed.  951,  in  which  case  the 
court  holds  that  property  set  apart  to  a 
bankrupt  under  his  claim  to  exemptions, 
forms  no  part  of  the  estate,  and  the  referee 
had  no  right  to  diminish  it  by  allowing 
therefrom   among   other   things,    his    own 


commissions  and  expenses,  the  trustee'* 
commissions  and  counsel  fees  of  the  attor- 
neys, both  for  the  bankrupt  and  the  trustee. 

88:  In  re  MacKissic  (D.  G.,  Pa.),  22  Am. 
B.  R.  817,  171  Fed.  359. 

90.  Newberry  Shoe  Co.  v.  Collier '  (Sup. 
Ct.,  Va.),  26  Am.  B.  R.  130;  In  re  Bass 
Fed.  Gas.  1,091,  in  which  Judge  Bradley- 
said:  "In  other  words  it  is  mwd^  as  clear 
as  anything  can  be,  that  such  exempted 
property  constitutes  no  part  of  the  assets 
in  bankruptcy.  The  exemption  is  created 
by  the  state  law  and  the  assignee  acquires 
no  title  to  the  exempt  property.  If  the 
creditor  has  a  claim  against  it,  he  niust 
prosecute  that  claim  in  the  court  which  has 
jurisdiction  over  the  property  which  the 
bankrupt  court  has  not."  See  In  re  Rem- 
merde  (D.  C.,  Iowa),  30  Am.  B,  R.  701. 

81.  See  §  70-a;  In  re  Hill  (D.  C.,  Ga.), 
2  Am.  B.  R.  798,  96  Fed.  185;  In  re  Dur- 
ham (D.  C,  Ark.),  4  Am.  B.  R.  760,  104 
Fed.  231;  In  re  Wells  (D.  C,  Ark.),  5  Am. 
B.  R.  308,  105  Fed.  782;  In  re  Mayer  (C. 
G.  A.,  7th  Cir.),  6  Am.  B.  R.  117,  108  Fed. 
699;  In  re  Seabolt  (D.  G.,  N.  C),  8  Am. 
B.  R.  57,  113  Fed.  766;  In  re  Nye  (C,  C. 
A.,  8th  Cir.),  13  Am.  B.  R.  142,  133  Fed. 
33;  Lockwood  v.  Exchange  Bank,  10  Am. 
B.  R.  107,  190  U.  S.  294;  In  re  Edwards 
(D.  G.,  Ala.),  19  Am.  B.  R.  632,  156  Fed.  794. 

88.  Schlitz  V.  Schatz,  Fed.  Cas.  12,459,  2 
Biss.  248;  In  re  Hester,  Fed.  Cas.  6,437,  5 
N.  B.  R.  285;  In  re  Hunt,  Fed.  Gas.  6,883, 
5  N.  B.  R.  493;  Bush  v.  Lester,  55  Ga.  579. 
15  N.  B.  R.  36;  Simpson  v.  Houston,  97 
N.  G.  344 ;  Wilkinson  v.  Waite.  44  Vt.  508 ; 
Bank  of  Nez  Perce  v.  Pindel  (G.  G.  A.,  9th 
Cir.),  28  Am.  B.  R,  69. 

The  title  to  property  of  the  bankrupt, 
which  is  generally  exempted  by  the  law  of 
the  State  of  domicile  of  the  bankrupt,  re- 
mains in  the  bankrupt  and  does  not  pass  to 
the  trustee.  Ingram  v.  Wilson  (C.  C.  A., 
8th  Cir.).  11  Am.  B,  R.  192,  125  Fed.  913; 
In  re  Xve  (C,  C.  A..  8th  Cir.),  13  Am.  B.  R, 
142,  133  Fed.  33;  In  re  Orear  (G.  C.  A., 
8th  Cir.),  26  Am.  B.  R.  521;  The  Gregory 
Go.  V.  Bristol  (G.  O,  A.,  8th  Cir.),  2€  Am. 
B.  R.  938. 


i  6.] 


JUBISDICWMOR   OF    CoUBT   OF;  BaNKEUPTCT. 


lat 


upon  lu$i. death.*?  !Fqv  instaucey  a^pdiay  ofiiEfe  insutlaace'ifot  Ike  ^a^. of 
the  wile  d£  the  ilmre^^w^idbiiE  pi^otected.fi^ni  the  aroditora  of  het<hAiahabd 
1>7  aState  statote,  neyer  pa<8ea<to  the  ioniatee  in  banioniptey  lof  the.huiband^^ 
The  faet  thitt  pifopertywae  stlbjeet  to^eertainelaaiiifa  of  qrediters/ doea  ^not 
make  sucjli,  piroperty  asaete^  to  pfiaa  toithe  tmstbeaud^tobenadmiiiistexied  bji 
him  with  the. other  aBsedia  of  the  eatate.^    .       .  .:  >    l.  .!•.*!  <.: 

(4)  DsTSltMunatriosr  a6*to  wjj^s^  09.GLAit&£>'^The]ixriflFlicti6n  (rf^^thei 
baokrui^tcy  coiurt  to  detanoaine  a  daim  t&ati  the,  bankrBpt  .haia  .imai^ddhiia 
exemptioii  haa  b^en .  deislajred  vol  a  onpniber  of  caae^,  i^oitwithBtandiiig  ^er 
principles  hereiubef oi^  ann^iuieiated.?^  As  <^e  iaw  nor^  ataiuds^  •  however^  *  &e 
ecmrt  of  bankmptpj  h«B  no.  jwriadtJetKO^  8a\;e  by  oooiaeaL^^  to  detennme  .thb> 
<*IaiiB  of  a  creditor  to  a  -  waiver  oontained  ia  a-.note.  on  other  inatrumeilt  ;■  stiok 
creditor  miist  ptiraHe  hia  remedy  m  the  State  conrti).^^    Thia  pzuu^ipk^majii 


83.  In  re  Heater,  Fed.  Caa.  6,427,  5  N.  B. 
R.  285;  In  re  L&mbert,  Fed.  Oasi  8,026,  2 
2C.  &  R.  4^6;  Rix  y.  Bink,  Fed*  Cas.  11,809, 
2  Dill.  367;  Bullymore  v.  Cooper,  46  N.  Y. 
236;  Pehley  v.  Barr,  66  Peiin.  196. 

84.  In  re  On^r  (C.  C  A^  aih  CirJ,  9». 
Am.  B.  R.  521,  in  which  the  court  sayt: 
"The  truftt^  is  seeking  to  obtain  property, 
tile  title  to  which  he  never  topk.  Thia  'ia 
not  an  ordinary  claim  of  exemption.  The 
trustee,  it  is  true,  is  seeking  to  obtain 
exempt  property,  but  the  trouble  with 
Ms  claim  is  that  he  haa  no  title  to  the  prop- 
erty he  seeks  to  hold.  That,  of  course,  ends 
lis  conteniiMi,'  The  property  is  not  only 
exempt,  but  never  passed  to  him  and  is  not 
Ills.  The  statute,  while  in  the  nature  of 
the  exemption  law,  is  more  tfalin*  that;  it 
^Clares  that  this  property  shall  inure  to 
the  separate  benefit  of  the  wife.  Ordihary 
exemption  taws  leave  the  full  right  and 
title  to  the  property  in  the  deA^tor. 

55.  In  le  Bailey  (D.  C,  UtaK),  24  Am. 
B.  R.  201,  1L76  Fed.  990,  holding  that  the 
title  to  homestead  property  did  not  past 
to  the  trustee  because  it  was  mortgaged  to 
certain  creditors  together  with  non^xempt 
property  belonging  to  the  bankrupt,  whieh 
mortgage  oonstituted  an  unlawful  prefer* 
ence;  a  mortgage  constituting  an  unlawful 
preference^  covering  both  exempt  and  non* 
exempt  property,  is  only  voidable  as  to  non- 
exempt  property  and  remains  valid  as  to 
exempt  property;  In  re  Wells  (D.  C,  Kan.), 
&  Am.  B.  R.  30S»  105  Fed.  762;  In  re  Rem- 
laerde  (D.  C,  Iowa),  30  Am,  B.  R.  701. 

56.  In  re  Boyd  (D.  C,  la.),  10  Am.  B.  R. 
337,  120  Fed.  999;  In  re  Campbell  (D.  C, 
Va.),  10  Am.  B.  R.  723,  124  Fed.  417;  In 
Te  Gordon  (D.  O.,  Vt.),  8  Am.  B.  R.  255, 
115  Fed.  445;  In  re  Garden  {X>.  C,  Ala.), 
1  Am.  B.  R.  582,  93  Fed.  423;  In  re  Wood- 
Tuff  (O.  C,  Ga-),  a  Am.  B.  R.  678,. 96  Fed. 


317;  In  re  Sisler  (D.  C,  Va.),  2  Am.  B.  R. 
760,  96  Fed.  40a.'*  '  •    /     . 

a?.  Wopdruff  V.  Qheeves  (C^  Q.  A^ '5tk 
Cir..),  5  Am.  B.  R.  296,  105  .Fed.,  601, 
revg.  In  re  Woodruff  (D.  C,  Ga!),  2  Am: 
3.  R.  676,  06  Fed;.^317^In  rfe(  Blaek  (IK  a; 
Pa.),  4  Am.  B.  R,  776,  104. fed.. 28;  Sellew 
V.  Bell  (C.  C.  A.,  5th  Cir.),  2  Am.  B.  "A. 
929,  94  Fed.  801;  In  re  Ogilvie  (Ref.,  Ga.), 
Si  Am.  B.  R.  374;  In  re  .Little  .(Q.  C,  Iowa), 
6  Am.  B.  R.  68a,  110  Fed.  621;  In  re 
Swords  (D.  C,  Gia.t,  7  Am.  B.  R.  486i  lia 
F^4  66lr  Ii>ck1roQ!d^T*  {faccbaa«ty  Bitfik*^  10 
Am.  B.  R.  107,  190  U,  S.  294;  Ingram  v. 
Wilson  (C.  C.  A.;  8th  Cir.);  11  Am.  B.  R. 
1921,  125  Fed.  913;  Bell  v.  iDawven,' .10«Aia. 
B..  R.  159  (Ga.*.6up.).  A  valuable  con- 
tribution to  the  discussion  of  this  question 
will  be  found  in  re  Tune  (D.  C,  Ala.),  8 
Am.  B.  R-  285,  115  Fed.  906. 

Jurisdiction  in  resect  te  walve^notee.-** 
A  Federal  trustee  in  bankruptcy  is  not  en- 
titled to  the  bankrupt's  exemption-  against 
a  ereditor  who  has  attached  the  same  by  an 
attachment  execution  issued  and  served 
wtthln  four  months  prior  to  bankruptcy  on 
a  Judgment  waiving  exemption.  Sharp  v. 
Woolslare,  12  Am.  B.  R.  306,  26  1^.  Super. 
Ot.  251.  Money  allowed-  a  bankrupt  "  in 
lieu  of  his  exemption  ^'  may  be  attached  In* 
the*  hands  of  the  trustee  on  a  judgment'  ren« 
dered  against  a  bankrupt  on  a  note  wherein 
the  bankrupt  waived  his  exemption. 
Zumpfe  v.  Schultz,  20  Am.  B.  R.  916,  35 
Pa.  Super.  Ct.  106.**  In  the  ease  of  In  re 
Edwwrds  (D.  C,  Ala.),  19  Ain.  B.  R.  632, 
156  Fed.  794,  it  was  held  that'  a  bankruptcy 
court -had  no  jurisdiction  to  conipel  the 
return  of  money  received  by  a  judgment 
creditor  as  the  proceeds  of  an  execution  sale 
of  exempt  property  under  a  judgment  on 
a  proifiissory  note  secured  prior  to  adjudi- 
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not  be  applied  to  its  full  extent  in  a  case  where  the  question  of  the  vahdity 
priority  of  a  lien  on  both  exempt  and  non-exempt  property  is  involved*^ 

(5)    JuBISDIOTIOlf  IN  BESP£OT  TO  BXEMPT  PBOPEBTT  AITD  OULIltB  THSKBOK,. 

— ^When  the  exemption  has  been  set  apart  by  the  trustee,  and  he  has  reported 
it  to  the  court  for  its  approval,  and  when  approved  and  the  bankrupt's  right 
to  it  has  been  finally  determined,  the  property  embraced  in  the  exemption 
ceases  to  be  a  part  of  the  assets  to  be  administered  by  the  court  in  connection 
with  the  bankrupt's  estate,  and  the  bankrupt  court  would  have  no  jurisdic- 
tion to  entertain  a  plenary  suit  in  equity  by  a  creditor  of  the  bankrupt  ix> 
reach  and  subject  such  exempt  property  to  his  elaim."^  So  where  property 
claimed  to  be  exempt  is  attached  in  a  StAte  court,  such  property  may  be  held 
under  the  attachment  until  it  is  determined  in  baokruptcy  proceedings  what 
part  of  the  attached  property  has  passed  to  the  trustee,  freed  from  the  claim 
of  exemption,^  and  the  court  may  not  restrain  the  suit  in  which  the 
property  was  attached;  nor  determine  whether  such  property  was  withim 
a  waiver  contract  which  is  the  subject  of  the  suit,*^  Prior  to  Bardes  v. 
Bank,"*^  it  was  thought  in  some  districts  that  the  still  more  general  power  con- 
ferred on  courts  of  bankruptcy  to  "determine  controversies "  gave  the  Fed- 
eral courts  jurisdiction  to  pass  on  the  validity  of  liens  on  the  exempt  prop- 
erty; that  case,  however,  clearly  negatived  such  a  view.*^  And  it  has  not 
been  superseded  by  the  amendment  of  ^  23-b,^  which  even  now  has  only  to 
do  with  suits  to  recover  property.** 

f,  Trtistees;  rights  and  duties — The  rights  and  duties  of  trustees  in  respect 
to  exemptions  of  bankrupts  are  indicated  in  §  47-a(ll)  as  supplemented  by 
General  Order  XVII.**  In  brief,  if  the  bankrupt  has  duly  asserted  his 
claim  to  exemptions,  *^  the  trustee  must  estimate  and  determine  the  value  of 


cation  in  which  note  the  bankrupt  waived 
all  claim  of  exemption. 

A  judgment  creditor  of  a  bankrupt,  who 
holds  a  waiver  of  exemption,  may  have  the 
aheriff  levy  upon  and-  sell  the  exemp^  prop- 
erty of  the  bankrupt  at  any  time  before 
his  final  discharge.  First  Nat.  Bank  v. 
Bartlett  (Sup.  Ct.,  Pa.),  Zl  Am.  B.  R.  88. 

Effect  of  amendment  of  1010.— The  act 
of  1910  amended  section  47,  by  vesting  m 
the  trustee  all  the  rights,  remedies  and 
powers  of  a  judgment  creditor,  as  to  all 
property  not  in  the  custody  of  the  bank- 
ruptcy court.  It  is  possible  that  this 
amendment  may  authorize  a  trustee  to 
assert  in  behalf  of  the  bankrupt  estate,  a 
waiver  of  exemption  made  by  the  bank* 
rupt  prior  to  his  adjudication.  There  has 
been  up  to  the  present  time  no  judicial  de- 
termination to  this  effect. 

88.  In  re  Soper  (D.  C,  Neb.),  22  Am. 
S.  R.  868,  173  Fed.  924. 

89.  In  re  Lucius   (D.  C,  Ala.),  10  Am. 


B.  R.  653,  124  Fed.  455;  Woodruff  t. 
Cheeves  (C.  C.  A.,  6th  Cir.),  5  Am.  B.  R. 
296,  105  Fed.  601;  In  re  Seydel  (D.  C, 
Iowa),  9  Am.  B.  R.  255,  118  Fed.  207; 
Vitzthum  V.  Large  (D.  C,  Iowa),  20  Am. 
B.  R.  666,  162  Fed.  685. 

40.  Jewett  v.  Huffman  (Sup.  Ct.,  N. 
Dak.),  13.  Am.  B.  R.  738,  14  N.  Dak.  110. 

41.  Roden  Grocery  Co.  v.  Bacon  ( G.  G.  A.» 
5th  Cir.),  13  Am.  B.  R.  251,  133  Fed.  515. 

42.  178  U.  S.  524,  4  Am.  B.  R.  163.  For 
an  exceptional  case,  see  In  re  Gordon  ( D.  C.» 
Vt.),  8  Am.  B.  R.  255,  115  Fed.  44fl._ 

48.  In  re  Hartsell  (D.  C,  Ala.),  15  Am. 
B.  R.  177,  140  Fed.  30. 

44.  See  discussion  under  Section  Twenty- 
three  of  this  work. 

45.  In  re  Brumbaugh  (D.  C,  Pa.),  12. 
Am.  B.  R.  204,  128  Fed.  971. 

46.  See  ''  Practice  '*  under  this  section, 
post;  and  also  under  S  47  of  this  work. 
See  also  "  Supplementary   Forms,"  post. 

47.  §  7-a  ( 8 ) ,  Form  1,  Schedule  B  ( 5 ) . 
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the  ezemp^ioBs  ela^ifxed,^  and  make  ^n  i^QM^ed  JCfPQit.Mftting!  them,  ofi^ 
within  twenty  days,*®  wiieroHpon  any  cfeditor^  naay- except,  and  the  6Koep- 
tions  will  be  argued  befot^  the  refers;  It  kaa  b^eti  held  thut  the  trtistee* 
may  set  dpkrt  tihe  batiki^upt's  exeinptibn  as  a  miniBterial  kct  and  then  except 
to  the  allowance  of  the  claim  under  Geheral  Order  X Vll.  ^  The  trustee  has 
no  title  to  the  i^tempt  prpperty  of  th^  bankrupt,  but  it  xeiuains  in  the  baak- 
rupt.  Where  property  has  been  set  otff  to  the  bankrupt  ^S;  a  luunestead  it  i^aiir 
not  be  sold  by  the  banki^upt^  court,,  npor  ha^  a  trustee  any  ciquity  therein  that 
can  be  made  the  subject' of  sale.*^  Appraisers  cftnnot  th'eiiefope'  fix  the  ralufe 
of  the  exemptions  claimed;^  their  sertices  T^ill)  however,  often  be  availed 
of  by  the  trustee.  Indeed,  this  practice  is  sometimes  sanctioned  by  district 
rules.  Until  the  exemptLnasare  fi^ed^5tko:tsns(0e'.'hio:lli6iright  to  possession 
of  the  property  claim^,  and  the  bankrupt  w4U  not  jb6.ailo!ifBd  eompeikatioii 
for  caring  for  it.^  As  soon  as  the  claim  isdetermined  dn  favor  of  the  batik* 
Tupt,  the  trustee  should  at  once  surrender  possession,  for  an  exemption  i^  a 
matter  of  right  and  the  trustee  may  not  withhold  it  fi'om  him.^  A  trustee 
may,  however,  retain  possession  of  the  fund  which  has  been  allowed  to  the 
bankrupt  as  an  exemption  iox  a  reasonable  time,  90  as ;  to  give  opportuxiity 
to  creditors  claiming  liens  against  the  fimd  to  take  steps  to  enforce  such 
liens."  The  requirements  of  the  State  larw  in  respect  to  claiming  the  ex^np* 
tion  must  be  complied  with,  or  the  property  will  pass  to  the  trustee  freed  from 
{he  exemption.*'^    But  where  the  bankrupt  made  claim  to  a  share  of  the  pro- 

48.  In  re  Friedrich  (C.  C.  A.,  7th  Cir.),  B.  R.  732,  the  court  said:  "The  exemp- 
3  Am.  B.  R.  SOI,  100  Fed.  284 ;  In  re  Finkle*  tion  being  in  cash,  and  it  appearing  thai 
stein  (D.  C,  Pa.),  27  Am.  B.  R.  229.  there  will  be  creditors  with  claims  whicb 

49.  General  Order  XVII,  Form  47.  See  they  will  desire  an  opportunity  to  enforci 
In  re  Manning  (D.  C,  Pa.),  7  Am.  B.  R.  against  the  fund,  notwithstanding  its  being 
571, 112  Fed.  948;  In  re  Reese  (D.  C,  Ala.)«  set  apart  as  an  exemption  under  the  con- 
8  Am.  B.  R.  411,  115  Fed.  993.  stitution  and  laws  of  Georgia,  the  fund  will 

50.  In  re  White  (D.  C,  Vt.),  4  Am.  B.  be  held  by  the  trustee  for  a  reasonable  time, 
B.  613,  103  Fed.  774.  to   give    opportunity    to    creditors    having 

51.  The  trustee  is  a  creditor,  within  the  such  claims,  to  take  steps  to  enforce  thf 
meaning  of  the  provision  to  General  Order  same.  This  the  court  did  in  the  case  of  In 
17,  that  "any  creditor  may  except  to  the  re  Castlebury  (D.  G.,  Ga.),  16  Am.  B.  R 
determination  of  the  trustee"  in  allowing  430,  143  Fed.  1,018,  and  I  think  it  is  is 
the  claim  of  exemption  on  the  ground  of  line  with  the  views  of  the  Supreme  Courf 
the  bankrupt's  fraud.  In  re  Rice  (D.  C.,  in  the  case  of  Lock  wood  v.  Exchange  Bank, 
Pa.),  21  Am.  B.  R.  202,  164  Fed.  589.  190  U.  S.  294,  10  Am.  B.  R.  107,  47  L.  Ed 

58.  Sullivan   v.    Mussey    (C.    C.    A.,   5th  1061." 

Cir.l,  25  Am.  B.  R.  781,  184'Fed.  60,  affg.  57.  In  re  Stephens   (D.  O.,  Ga.),  8  Am 

25  Am.  B.  R.  91,  179  Fed.  1,007.  B.   R.    53,    114    Fed.    192;    In   re   Boorstit 

53.  ll  re  Grimes  (D.  C.,  N.  Car.),  2  Am.  (D.  C.,  Ga.),  8  Am.  B.  R.  89,  114  Fed.  696; 

B.  H.  735,  96  Fed.  529.     Contra:  In  re  Mc*  In  re  West  (D.  C,  Ga.),  8  Am.  B.  R.  564, 

Cutchen  (D.  C,  S.  Car.),  4  Am.  B.  R,  81,  116  Fed.  767;  In  re  Wunder   (D.  C,  Pa.); 

100  Fed.  779.  13  Am.  B.  R.  701,  133  Fed.  821. 

51  In  re  Groves  (Ref.,  Ohio),  6  Am.  B.  Failure  to  comply. —  Where  a  bankrupt 

^-  728.  makes  a  claim  for  exemptions  in  hia  sched- 

55.  In  re  Brown  (D.  C,  Pa.),  4  Am.  ules,  but  in  doing  so  does  not  comply  with 
B.  R.  46,  100  Fed.  441.  the  requirements  of  the  State  law  in  regard 

56.  Ketention  of  fund. —  In  the  case  of  to  the  manner  of  making  such  claim  anrl 
In  re  Maynard  &  Co.   (D.  C,  Ga.),  25  Am.  fails    to    designate     the    specific    articlee 
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ceedB  of  tbe  aale  af  a'  ihomeAtead  prior  to  the  approval  by  the  State  court,  it 
rWas.  held  that  he  had  not  waived  his  rights  to  the  exemption." 

Where  a  bankrupt  hajs  cleiarly  indicated  his  tutiaiation  not  to  waive  hia 
{exemption^  and  has  also  specified  the  particular  class  of  property  owned  by 
him,  from  which  he  claims  his  exemption,  it  then  beoomes  the  duty  of  the 
trustee  to  select  and  sever  the  exemption  from  the  mass  of  property,  belong- 
ing to  the  estate,  of  the  character  and  the  class  indicated."*  Wiere  a  trustee 
in  good  faith  sells  all  the  bankrupt's  property,  including  the  articles  which 
a  bankrupt  has  claimed  as  exempt,  upon  the  assumption  that  the  ^x>perty 
would  bring  a  better  price  when  sold  a^  a  whole  tluux  when  sold  in  pajrcels^ 
he  is  justified  in  turning  over  to  the  b^mkrupt  or  has  assignee  the  full  amount 
j  allowed  as  an  exemption  by  the  State  law."^ 

III.  RIGHT  OF  BANKRUPT  TO  EXEMPTIONS. 

.  a.  Doniioils;  time  and  plsse.*-*  Domicile  as  used  in  this  section  means  what 
itwGfuld  niean  were  the  question  one  affecting  jurisdiction  to  adjudge.^  Thus^ 
th^.  law  of  the  domicile  may  be  different  from  the  law  of  »the  forum  j  as,  where 
the  place  of  business  is  in  one  State  and  the  residence  in  another.  Domicile 
usually  connotes  personal  presence  in  a  fixed  and  permanent  abode.'®  A 
person  must  have  a  legal  domicile,*^  and  the  old  one  always  remains  until  a 
new  one  is  acquired.'*  Where  a  man  leaves  his  feimily  to  avoid  ari^est  his 
domicile  does  not  change.'*  The  domicile  of  a  corporation  is  in  ^i^e  State  of 
its  organizatdon,  and  cannot  be  ohaiii^ed.'^  The  burden  of  preying  a  change 
of  domicile  by  the  bankrupt  lies  unquestionably  upon  the  party  who  asserts 
the  change.'^  The  time  of  residence,  both  as  'to  existing  State  statutes  and 
the  pj^operty  claimed,  is  the  time  when,  under  the  statute,  he  is  required  to 
assert  his  claim  of  exemption."  His  right  to  such  exemptions  as  are  per- 
mitted by  State  laws,  is  referable  to  the  condition,  pf  things  as  they  existed  at 
the  time  of  the  filing  of  the  petition.''* 


claimed  as  exempt,  bis  claim  will  not  be 
allowed.  In  re  Mattbews  (Ref.,  Okl.),  20 
Am.  B.  R.  369. 

58.  In  re  Eash  (D.  C,  la.),  19  Am.  B.  R. 
738.  157  Fed.  996. 

5Sa.  In  re  Andrews  &  Simonds  (D.  C, 
Mich.),  27  Am.  B.  R.  116. 

58b.  In  re  Hutebinson  (D.  C,  Micb.),  28 
Am.  B.  R.  405. 

59.  Bankr.  Act,  §  2  (1). 

60.  Mitchell  v.  U.  S.,  21  Wall.  352-353, 
22  L.  Ed.  584;  Morris  v.  Gilmer,  129  U.  S. 

I  328,  32  L.  Ed.  690;  In  re  Dinglehoef  Bros. 
(D.  C,  N.  Car.),  6  Am.  B.  R.  242,  109  Fed. 
866. 

61.  Desmare  t.  U.  S.,  93  U.  S.  610,  23 
L.  Ed.  959. 

62.  Mitchell  v.  U.  8.»  21  Wall.  353,  22  L. 
I  Ed.   584;   Morris  v.  Gilmer,  129  U.  S.  328, 

32  L.  Ed.  -690;  In  re  Schulz  (D.  C.,  Or.), 
14  Am.  B.  R.  317,  135  Fed.  228. 

63.  In  re  Filer  (D.  C,  N.  Y.),  6  Am.  B. 
R.  332,  108  Fed.  209. 

I      64.  Bank  of  Augusta  t.  Earl,  13  Pet.  688, 
'  10  L.  Ed.  274;  Lafayette  Ins.  Ck).  v.  Freneb, 

18     How.     484,    15    L.    Ed.    451 ;    Shaw    v. 

Quincv  Mining  Co.,  145  U.  S.  450,  36  L.  Ed. 

768. 


65.  In  re  Grimes  (D.  C,  N.  C),  2  Am, 
B.  R.  160,  94  Fed.  800. 

Burden  of  proving  change  of  residence. — 
In  tbe  case  of  In  re  Bassett  (D.  C,  Wash.), 
26  Am.  B.  R.  800,  tbe  court  saidi  "Under 
this  testimony  I  am  of  tbe  opinion  tbat  tbe 
referee  properly  found  tbat  tbe  bankrupt 
was  a  resident*  of  tbia  state.  He  was  un- 
questionably a  resident  of  tbe  state  for  a 
considerable  period  of  time  preceding  tbe 
filing  of  tbe  petition  in  bankruptcy,  and 
tbe  burden  of  proving  a  change  of  residence 
is  upon  those  asserting  tbe  cbange.*' 

66.  See  Bankr.  Act,  i  7  (8);  In  re  Qroves  (Ref.r 
Ohio),  e  Am.  B.  R.  728:  In  re  MUIm-  CJSUbU,  Ko.). 
1  Am.  B.  R.  M7.  But  eee  Matter  of  Fletcher 
(Ref.  Ohio,  16  Am.  B.  R.  491;  In  re  Fisher  (D.  C 
Va.),  15  Am.  B..  R.  662,  141  Fed.  806;  In  re  O'Hara 
(D.  C,  Pa.),  20  Am.  B.  R.  714,  162  Fed.  m,  hold- 
Ing  that  a  bankrupt's  rlgrht  to  exemptlonTnuet  be 
determined  as  of  the  date  when  claimed;  If  he  is 
not  then  a  resident  of  the  Btate  his  claim  for 
exemption  will  be  denl'M,  even  though  he  was  a 
resident  of  the  State,  before  and  Since:  In  re 
Donabey  (D.  C.  Pa.),  23  Am.  B.  I^.  796,  176  Fed. 
458,  holding:  that  a  bankrupt's  claim  of  an  exemp- 
tion Is  to  be  determined  as  of  the  date  when  It  Is 
asserted,  and  his  absence  thereafter  from  the 
State  as  a  fugitive  from  Justice  Is  Immaterial. 

66a.  Mulllnlz  v.  Simon  (0.  C.  A..  8th  Clr.),  B 
Am.  B.  R.  1. 
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b.  ibMrtioA  otxiaxBL —  (1)  Neci»8ity  of  ASsftRTioir. —  While  an  exemp- 
tion is  a  matter  of  right,^^  it,  being  personal  to  the  bankrupt,  must  be 
asserted  or  he  will  be  deemed  to  have  waived  it**  What  he  does  not  claim 
for  himself  and  his  family,  he  leaves  in  the  general  fund  for  distribution.^ 

(2)  CoHFLiAKCB  WITH  STATE  STATUTE. — Whether  axi  exemption  is  a 
mere  personal  privilege  which  must  be  claimed  by  the  bankrupt,  or  is  a 
property  interest  accruing  from  the  statute  itself,  "will  detekmine  the  neces- 
sity of  claiming  the  exemption.  If  the  exemption  is  of  die  former  class  it 
must  be  asserted  with  the  formality  required  by  the  State  statute;  if  it  is 
of  the  latter  class,  the  statute  executes  itself.^^  Thi^  only  pertains  to  the 
necessity  of  complying  with  the  provisions  of  the  State  statute  relative  to 
asserting  a  claim  of  exemption.^^ 

(3)  TiMB  OF  ASSBRTtoisr. —  He  nnMt  assert  his  claim  to  exempticms  in  a 
court  of  bankruptcy  before  his  discharge,^^  and  he  will  not  be  entitled  to  s\lch 
a  claim  in  a  State  court  after  his  diischarge J^  It  has  bisen  held  that  he  may 
daim  his  exemptions^  at  any  time  before- the  sale  of  the  ptt)penfyJ*  An  exi- 
tension  of  the  time  for  £ling  a  bankrupt's  schedules  esttends  his  ti&ie  to  claim 
his  exemption.^*  '  " 

(4)  Manner  of  assertion. —  If  a  voluntary  bankrupt,  he  should  assert 
it  in  the  first  instance  in  Schedule  B  (5)  attaAed  to  his  petition;  if  an  in- 
voluntary bankrupt,  in  the  same  schedule  when  filed  after  his  adjudication.'^* 
If  the  claim  of  the  bankrupt  as'  contained  in  his  schedules,  does  not  describe 


67.  In  re  Brown  (D.  C,  Pa.),  4  Am-  B. 
R.  46,  100  Fed.  441. 

68.  In  re  Boluiger  (D.  C,  Pa.),  6  Am. 
B.  R.  171,  108  Fed.  374. 

Necessity  to  claim  exemption.— In  the 
case  of  In  re  Baughman  (D.  C,  Pa.),  25 
Am.  B.  R.  167,  183  Fed.  668,  the  court 
said:  **  It  is  said  that  the  hankruptcy  court 
has  no  jurisdiction  over  exempt  property 
except  to  «et  it  aside.  Xo  doubt,  to  a  quali- 
fied extent,  that  is  true,  but  it  does  not 
apply  here.  In  order  to  get  the  benefit  of 
the  exemption,  it  must  be  claimed.  And 
until  it  is,  and  specific  property  has  been 
set  off  under  it,  the  court  has  full  author- 
ity to  consider  and  dispose  of  what  is  in- 
volved. It  may  deny  the  bankrupt  his  ex- 
emption, where  he  has  waived  or  forfeited 
it.  or  for  any  reason  it  cannot  be  rightly 
claimed.  It  is  only  after  the  bankrupt  has 
l>een  found  entitled  to  it  and  it  has  been 
set  off  to  him,  that  the  court  loses  its  hold.** 
Citing  In  re  Highfield  (D.  C,  Pa.),  21  Am, 
B.  R.  92,  163  Fed.  924. 

69.  In  re  Sloan  (D.  C,  Pa.),  14  Am. 
B.  R.  435,  135  Fed.  873. 

70.  Moran  v.  King,  7  Am.  B.  R.  176,  111 
Fed.  730. 

71.  In  the  case  of  In  re  Fisher    (D.  C, 


Va.),  15  Am.  B.  R.  652,  142  Fed.  205,  the 
court  stated :  "  In  a  laudable  effort  to  fol- 
low the  supposed  views  of  this  court,  the 
referee  has,  it  appears,  been  misled  by  the 
opinion  in  In  re  Garner  (D.  C,  Va.),  8  Am. 
B.  R.  263,  115  Fed.  200.  By  that  opinion, 
nothing  more  was' intended  than  was  ex- 
pressed. The  state  law  makes  the  execu- 
tion and  filing  for  record  of  a  homestead 
deed,  a  condition  precedent  to  the  right 
of  such  exemption.  In  that  case  no  such 
deed  had  been  executed,  and  the  only  claim 
to  homestead  was  that  made  in  the  bank- 
ruptcy schedules." 

72.  In  re  Kean,  Fed.  Cas.  7,630,  2  Hughes, 
322. 

78.  Steel  y.  Moody,  53  Ala.  418;  Gayle  v. 
Randall,  71  Ala.  469;  Woolfolk  v.  Murray, 
44  Ga.  133;  Maxwell  v.  McCune,  37  Tex^ 
515. 

74.  Bartholomew  v.  West,  Fed.  Cas.  1,071, 
2  Dill.  290;  Toenes  v.  Moog,  78  Ala.  558; 
McClusky  v.  McNeely,  8  III.  578;  Slaughter 
v.  Detiney,  15  Tnd.  49;  Shepherd  v.  Mur- 
rill,  90  X.  C.  208;  Weaver's  Appeal,  18  Pa. 
St.  307;  Yost  v.  Heffner,  69  Pa.  St.  68. 

75.  In  re  O'Hara  (D.  C,  Pa.),  20  Am. 
B.  R.  714,  162  Fed.  325. 

76.  See    Bankr.    Act,    {    47(11);    In    re 
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or  designate  any  particular  property,  such  claim  is  iaralid."  The  ^siaiuier 
in  wlxict  the  claim  for  e;cei;aptioii  shall  be  made  is  a  mere  matter  of  pro- 
cedure,, and,  a£i  in  other  cases,  amendments  may  be  allowed  to  effect  justice 
between  the  parties^® 

c.  Waiver  of  oIaiin«  (1)  Ik  general. — The  principle  that  a  debtor  may 
waive  his  right  to  exemptions  is  well  settled,^®  and  a  waiver  may  arise  either 
from  the  bankrupt's  failure  to  claim  exemptions,^  or  by  a  general^^  or  specific 
surrendeor  of  them.  If  the  latter,  the  usual  method  is  by  a  waive-note.  In 
such  cases,  the  waiver  is  personal  to  the  creditor  thus  favored,  and,  if  not  as- 
serted by  him,  inures  to  the  benefit  of  the  bankrupt.®^  A  waiver  cannot  inure 
to  the  benefit  of  a  general  creditor.®^  A  bankrupt  is  not  entitled  to  an  exemp- 
tion in  the  proceeds  arising  from  the  sale  of  property  over  the  objection  of  a 
creditor,  where  more  than  four  months  before  filing  his  petition  in  bank- 
ruptcy, he  gave  a  note  and  mortgage  to  secure  the  creditor's  claim,  containing 
an  express  waiver  pf  his  homestead  exemptions.^  But  a  bankrupt  may  assert 
his  right  against  a  seeming  but  not  actual  waiver  prior  to  the  bankruptcy.®^ 

(2)  Eff35ct  of  waivbb, —  If  a  bankrupt  waives  his  claim  to  an  exemption 
he  thereby  leaves  the  property  and  the  proceeds  thereof  in  the  general  fund 


Friedrich  (C.  C.  A.,  7th  Cir.),  3  Am.  B.  R. 
SOI,  100  Fed.  284;  In  re  Groves  (Ref., 
Ohio),  6  Am.  B.  R.  72 S;  In  re  Lucius 
(D.  C,  Ala.),  10  Am.  B.  R.  653,  124  Fed. 
455.  Under  the  Virginia  statute  this  is 
not  enough.  In  re  Garner  (D.  C,  Va.)y 
8  Am.  B.  R.  263,  116  Fed.  200. 

77.  In  re  Baughman  (D.  C,  Pa.),  25  Am, 
B.  R.  16T,  183  Fed.  668;  In  re  Pfeiffer 
(D.  C,  Pa.),  19  Am.  B.  R.  230,  155  Fed. 
892. 

78.  In  re  Maxson  (D.  G.,  la.),  22  Am. 
B.  R.  424,  170  Fed.  356.  See  discussion 
pofttf  subtitle,  **  Practice." 

79.  Spitley  v.  Frost,  15  Fed.  304,  revd. 
on  other  grounds  121  U.  S.  552;  People  v. 
Palmer,  46  111.  398;  Green  v.  Blunt,  59  la. 
79;  Pond  v.  Kimball,  101  Mass.  105; 
Brackett  v.  Watkins,  21  Wend.  68;  Louck^s 
Appeal,  24  Pa.  St.  426. 

80.  In  re  Kunn  (D.  C.,  Ga.),  2  Am.  B.  R. 
664;  In  re  Haskin  (D.  C.,  Pa,),  6  Am.  B.  R. 
485,  109  Fed.  789;  In  re  Manning  (D.  C., 
Pa.),  7  Am.  B.  R.  571,  112  Fed.  94«;  In  ro 
Prince  &  Walter  (D.  C.,  Pa.),  12  Am.  B.  R. 
675,  131  Fed.  546;  In  re  Wunder  (D.  C., 
Pa.),  13  Am.  B.  R.  701,  133  Fed.  821;  In 
re  Von  Kerm,  (D.  C,  Pa.),  14  Am.  B.  R. 
403,  135  Fed.  447.  In  Georgia  a  head  of  a 
family  cannot  waive  the  statutory  home- 
stead exemption  for  the  benefit  of  a  cred- 
itor. In  re  Reinhart  (D.  €.,  Ga.),  12  Am. 
B.  R.  78,  129  Fed.  510. 

Where  a  bankrupt  filed  no  exception  to 


an  order  of  the  referee,  as  to  his  right  of 
exemptions,  he  cannot  be  heard  to  object 
to  any  of  its  provisions  on  certificate  of  re- 
view upon  exceptions  of  a  creditor  to  the 
order.  In  re  Cohn  (D.  C.,  Xo.  Dak.),  22 
Am.  B.  R.  761,  171  Fed.  568. 

81.  Compare  In  re  Mayer  (C.  C.  A.,  7th   , 
Cir.),  6  Am.  B.  R.  117,  108  Fed.  599. 

82.  In  re  Black  (D.  C,  Pa.),  4  Am.  B.  R. 
776,  104  Fed.  28;  In  re  Nye  (C.  C.  A.,  6th 
Cir.),  13  Am.  B.  R.  142,  133  Fed.  33,  hold- 
ing in  the  case  of  a  waiver  of  homestead 
in  a  mortgage  that  the  rights  of  other 
creditors  are  subordinate  to  both  the  mort- 
gage lien  and  the  payment  of  the  bankrupt's 
exemption  allowance;  In  re  Baughman 
(D.  C,  Pa.),  25  Am.  B.  R.  167,  183  Fed. 
668. 

85.  In  re  Camp  (D.  C,  Ga.),  1  Am.  B.  R. 
165,  91  Fed.  745;  In  re  Osborn  (D.  C, 
N.  Y.),  5  Am.  B.'  R.  Ill,  104  Fed.  780; 
In  re  Bolinger  (D.  C,  Pa.),  6  Am.  B.  R. 
171,  108  Fed.  374.  But  see  contra:  In  re 
Garner  (D.  C,  Va.),  8  Am.  B.  R.  263,  115 
Fed.  200. 

86.  Matter  of  Hargraves  (D.  C,  Ga.),  19 
Am.  B.  R.  238,  distingiiishing  In  re  Rein- 
hart  (D.  C,  Ga.),  12  Am.  B.  R.  78,  129 
Fed.  510;  Citizens*  Bank  v.  Hargraves 
(C.  C.  A.,  5tU  Cir.),  21  Am.  B.  R.  323,  164 
Fed.  613. 

87.  In  re  Osborn  (D.  C,  N.  Y.),  5  Am. 
B.  R.  Ill,  104  Fed.  780. 
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for  distribution  among  the  general  creditors.^  An  execmtion  creditor  wliose 
judgment  is  based  upon  a  waiver  of  exemption  may  not  proceed  by  exeeiriion 
against  the  property  of  the  'bankrupt  where  the  bankrupt  has  waived  his 
ex^nption  and  the  property  has  not  been  set  oS  to  him  as  exempt;  the  ok* 
emption  having  been  waived  the  property  passes  to  the  trustee  to  be  admin- 
istered  for  the  benefit  of  all  the  bankrupt's  creditors*^  But  it  has  been  held 
that  a  bankrupt  who  has,  under  a  State  statute  authorizing  it,  transferred 
his  claim  of  exemption  as  security  for  a  debt  and  therein  authorized  the  trans^ 
feree  to  select  the  exempt  property,  may  not  defeat  the  transfer  by  ati  express 
waiver  of  exemption  in  his  petition  for  adjudication  in  bankruptcy.^ 

(3)  Effect  of  waive-note. — The  fact  that  a  bankrupt  has  given  a  waive- 
note  does  not  affect  his  right  to  have  his  exempt  property  set  apart.*^  The 
decisions  are  not  uniform  as  to  the  remedy  of  a  creditor  holding  a  waive- 
note.®"  It  has  been  held  that  the  claim  may  not  be  asserted  until  the  note  is 
reduced  to  judgment;®^  also  that  such  a  creditor  must  look  to  the  exempt 
property  before  asserting  his  claim  against  the  general  estate.®* 


\.  In   re  8]^n    (D.   C,  Pa.)»   14   Am. 
B.  R.  435,  135  Fed.  873. 

88.  Sight  of  execution  creditor  holding- 
▼aiveT. —  Id  the  case  of  In  re  Baughman 
(D.  C,  Pa.),  25  Am.  B.  R.  167j  183  Fed. 
668,  it  appeared  that  at  the  time  the  peti- 
tion in  bankruptcy  was  filed,  the  goods  of 
the  bankrupt  were  under  levy  by  the  sheriff 
on  an  execution  in  which  the  $300  State 
exemption  was  waived.  The  bankrupt 
amended  his  schedules  by  withdrawing  the 
claim  therein  made.  The  court  said:  ''The 
claim  of  the  bankrupt,  as  made  in  his 
Bchedules,  was  invalid,  no  particular  prop^ 
erty  having  been  designated  or  set  out.  And 
vhile  this  was  amendably,  it  was  insuiTi- 
cient  as  it  stood,  and  without  amendment 
was  not  in  shape  to  be  allowed.  But  in- 
stead of  amending  the  claim  the  bankrupt 
abandoned  it»  after  which  it  was  the  same 
as  if  it  had  never  been  made.  The  execu- 
tion creditor  could  not  prevent  this.  He 
had  no  right  by  virtue  of  his  waiver  to  pro- 
ceed against  the  goods  of  the  bankrupt 
which  he  had  seized^  even  though  they 
amounted  to  less  than  the  law  allowed; 
hut  only  against  the  specific  property, 
within  that  amount,  which  the  bankrupt 
selected  and  had  set  off  to  him;  and  this 
(iesignation  never  having  been  made,  and 
all  that  was  done  by  the  bankrupt  in  that 
connection  having  been  recalled,  the  execu- 
tion creditor  was  left  without  anythintj 
on  which  his  writ  could  take  effect.  .  ,  . 
It  may  be  that,  by  withdrawal  of  the  clainx, 
^e  was  able   to   defeat   the   waiver.     But 
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however  it  may  stand  under  the  state  law,^ 
there  is  no  particular  reason  in  bankruptcy 
why  a  waiver  should  be  favored.  The  $300 
exemption  is  allowed  to  the  unfortunate 
debtor  for  the  benefit  of  himself  and  hia 
dependent  family.  And  if  he  is  authorized 
to  waive  the  right  to  it  in  favor  of  one 
creditor  over  others,  he  certainly  is  au- 
thorized to  make  no  claim  to  it  after  bank* 
ruptcy,  so  that  all  may  fare  alike." 

90.  In  re  Hastings  (C.  C.  A.,  6th  Cir.), 
M  Am.  B.  R.  360,  181  Fed.  33,  which  arose 
under  a  Michigan  statute  which  authorizea 
the  selection  of  exemptions  to  be  made  by 
the  debtor  "  or  his  authorized  agent,"  and 
in  which  it  appeared  that  the  bankrupt  had 
mortgaged  all  his  exempt  property  and 
authorized  the  mortgagee  to  "  demand,  re- 
ceive and  select  such  exemptions  in  my 
name  or  otherwise  from  any  person  from 
whom  I  might  have  demanded  them." 

91.  In  re  Goodman  (C.  C.  A.,  5th  Cir.), 
23  Am.  B.  R.  504,  174  Fed.  644. 

98.  The  Ray  bill  of  1902,  as  amended  on 
the  floor  of  the  House,  would  have  settled 
the  question  in  favor  of  any  person  claim- 
ing under  a  waiver,  but  the  Senate  struck 
the  provision  out. 

98.  In  re  Brown  (D.  C,  Pa.),  1  Am.  B.  R. 
256;  In  re  Moore  (D.  C,  Ala.),  7  Am.  B.  R. 
285,  112  Fed.  289.  See  also  In  re  Tune 
(D.  C,  Ala.),  8  Am.  B.  R.  285,  115  Fed. 
906. 

94.  In  re  Sisler  (D.  C,  Va.),  2  Am.  B.  R. 
760,  96  Fed.  402.  Compare  In  re  Hopkins 
(D.  C,  Ala.),  1  Am.  B.  R.  209. 
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(4)  W1XHHOI4DING  IXI90HABQE. —  The  bankrupt'0  .  discharge  should  ba 
withheld  until  a  creditor  claiming  under  a  waiver  has  bad  time  to  resort  toi 
remedies  allowable  in  State  courts.^^  Cxempt  property,  or  the  prooeeds 
thereof,  do  not  belong  to  the  creditors,  nor  may  the  trustee  recover  the.  same 
for  their  benefit.^  But  it  has  been  held  that  an  opportunity  should  be  given, 
to  creditors  to  enforce  their  debts  or  liens  against  the  exempt  property  in  ai 
court  of  competent  jurisdiction,  and  in  the  meantime  the  bankrupt's  dis- 
charge  may  be  withheld.^  The  creditor  has  an  equity  entitling  him  to  a 
reasonable  postponement  of  the  discharge  of  the  bankrupt  to  enable  him  to 
bring  such  proceedings  in  the  State  court  as  may  be  necessary  to  assert  hia 
rights.®^  Where  the  exempt  property  consists  of  money  in  the  hands  of  the 
trustee,  the  bankruptcy  court  will  hold  the  fund,  until  it  can  be  placed 
where  it  will  be  available  to  the  benefit  of  parties  in  interest.^  If  the  dis- 
charge is  not  withheld  it  will  operate  as  a  release  of  the  debt  and  bar  a  pro- 
ceeding based  thereon  against  the  exempt  property.^^ 

d.  Parties  entitled  to  exemptions. —  (1)  Rioht  is  persokal. — The  right 
to  an  exemption^ is  a  matter  personal  to  the  bankrupt. ^^^  It  may  not  be 
<daimed  by  an  assignee*  ^^    ^or  may  it  be  claimed  by  a  mortgagee  of  exempt 


B5.  Ingram  v.  Wilson  (C.  C.  A.,  Sth  Cir.), 

11  Am.  B.  R.  192,  125  Fed.  913;  In  re 
Brumbaugh  (D.  C,  Pa.),  12  Am.  B.  R.  204, 
128  Fed.  971;  Bell  v.  Dawson,  120  Ga.  62S, 

12  Am.  B.  R.  159;  McKenney  v.  Cheney, 
118  Ga.  387,  ^95;  In  re  Allen  (D.  C,  Va.), 

13  Am.  B.  R.  518,  526,  134  Fed.  620. 

M.  Vitzhum  v.  Large  (D.  C,  Iowa),  20 
Am.  B,  R.  666,  162  Fed.  685;  In  re  Eash 
•(D.  C,  Iowa),  19  Am.  1^.  R.  T38,  157  Fed. 
096. 

Vt.  In  re  Castleberry  (D.  C,  Ga.),  16 
[Am.  B.  R.  159,  143  Fed.  1,018;  In  re  Allen 
(D.  C,  Va.),  13  Am.  B.  R.  518,  134  Fed. 
620;  Lockwood  v.  Exchange  Bank,  10  Am. 
B.  R.  107,  190  U.  S.  294;  In  re  Maynard  & 
Co.  (D.  C,  Pa.),  25  Am.  B.  R.  732;  Mein- 
hard  &  Bro.  v.  Pincus  (C.  C.  A.,  5th  Cir.), 
29  Am.  B.  R.  619. 

98.  Jjockwood  t.  Exchange  Bank,  190  U. 
S.  294,  10  Am.  B.  R.  107;  In  re  Weaver 
(D.  C,  Ga.),  16  Am.  B.  R.  265,  144  Fed. 
229;  Roden  Grocery  Co.  v.  Bacon  (C.  C.  A., 
5th  Cir.),  13  Am.  B.  R.  251,  133  Fed.  515; 
Bowen  &  Thomas  v.  Keller,  22  Am.  B.  R. 
727,  130  Ga.  31,  69  8.  E.  174  (citing  Collier, 
6th  Ed.  96). 

99.  In  re  Castleberry  (D.  C,  Ga.),  16  Am. 
B.  R.  159,  161,  143  Fed.  108. 

100.  Effect  of  this  charge  on  daim  of 
creditor.^  In  the  case  of  Bowen  &  Thomas 
V.  Keller  (Sup.  Ct.,  Ga.),  22  Am.  B.  R.  727, 
130  Ga.  31,  69  S.  E.  174,  the  court  said: 
"Nor  does  the  bankruptcy  act  prevent  the 
creditor  from  enforcing  a  lien  superior  to 
the  exemption  under  the  state  law,  if  such 


lien  he  fastened  'on  the  exempt  property  at 
any  period  of  the  bankruptcy  proceedings 
prior  to  the  final  discharge  of  the  debtor. 
But  if  the  debtor  succeeds  in  obtaining  his 
discharge  and  pleads  it  prior  to  the  fasten- 
ing of  a  specific  lien  on  such  property,  the 
effect  is  to  release  the  debtor  from  the  pay- 
ment of  the  debt  upon  which  the  proceed- 
ings are  based,  and  the  creditor's  right  of 
action  is  destroyed."'  Citing  Jewett  Bros. 
V.  Huffman,  13  Am.  B.  R.  738,  14  N.  D.  110, 
103  N.  W.  408;  Claster  v.  Soble,  10  Am. 
B.  R.  446,  22  Pa.  Super.  Ct.  631;  Groves 
V.  Osburn,  46  Ore.  173,  79  Pac.  500. 

101.  Bankrupt,  only  entitled  to  exemp- 
tion.—  The  court  has  no  right  to  order  a 
personal  property  exemption  to  any  one 
except  the  bankrupt.  In  re  Blanchard  Sg 
Howard  (D.  C.,  No.  Car.),  20  Am.  B.  R. 
422,  161  Fed.  797.  The  right  of  exemption 
is  personal,  which  he  can  exercise  or  waive, 
and  unless  otherwise  provided  by  statute, 
it  cannot  be  exercised  by  any  other  person. 
In  re  Schuller  (D.  C,  Wis.),  6  Am.  B.  R. 
278,  108   Fed.   591. 

102.  Mitchell  v.  Mitchell  (D.  C,  No. 
Car.),  17  Am.  B.  R.  382,  147  Fed.  280; 
In  re  Sloan  (D.  C,  Pa.),  14  Am.  B.  R. 
435,  135  Fed.  873,  holding  that  in  Penn- 
sylvania a  bankrupt's  claim  of  exemption  is 
not  assignable,  and  the  attempted  assign- 
ment operates  as  an  abandonment  of  tho 
right  to  claim  the  exemption. 
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property/^  unless  under  the  statutes  of  the  State  it  is  authorized  to  transfer 

the  right  to  claim  an  exemption.^^  Where  by  State  statute  a  bankrupt's 

daim  of  exemption  is  not' assignable,  an  attempted  assignment  operates 

as  an  abandonment  of  the  right, ^^    In  Pennsylvania  a  debtor  may  waiTe 

but  not  assign  hia  right  to  exemptions  and  will  not  be  permitted  to  Withdraw 

a  waiver  thereof  in  favor  of  a  creditor  to  whom  he  had  assigned  his  claim.  ^^ 

The  bankrupt  may  claim  his  exemption  throu^  his  attorney  or  agent^  if 

widiin  the  statu'te  under  which  it  exists.^^    A  voluntary  bankrupt  may  not 

retain  his  exemption  as  against  the  actual  and  necessary  oosts  of  the  bank* 

Tuptcy  proceeding,  notwithstanding  his  affidavit  of  inability  to  pay.^^ 

(2)  Claim  by  or  fob  BKNKFrr  of  wife  ob  ohilobek.^ — An  exemption 

may  be  elaimed  by  the  bankrupt's  wife  and  children,  When  the  State  law.peT»- 

mits  it,^^  the  law  being  intended  as  much  to  protect  them  as  the  husband. 

Thus,  the  husband  cannot  deprire  the  family  of  the  right  to  an  exetnpt  home^ 

stead  merely  by  absconding,'  so  long  as  he  leaves  bis  family  in  it^^^    The 

right  to  an  exemption  accrues  when  the  proceedings  are  instituted  against 

the  bankrupt,  and  if  he  subsequently  dies  before  the  exempt  property  is  set 

apart  to  him,  his  administrator  will  take  such  property,  and  if  authoidzed  by 

the  iState  law,  it  may  be  administered  'for  the  benefit  of  his  widow  and 

children;  it  would  seem  to  reasonably  follow  that, in  such  a  case  the  exeinpr 

tion  may  properly  be  claimed  for  their  b^iefit^^    If  the  exemption  accrues 

by  the  State  law  to  the  benefit  of  husband  and  wife  and  the  children,  a  failure 

to  assert  the  claim  by  the  husband  in  bankruptcy  is-hould  not  de- 
prive the  wife  and  children  of  the  b^nefiits  of  the  law,  and  their 
right  will  be  protected  by  the  bankruptcy  court ;^^*  but  the. wife  in.  such 
case  will  be  required  to  exerci^  the  same  degree  of  diligence  in  making  har 
claim  as  the  bankrupt"**    Under  the  laws  of  Ohio,  a  divorced  wonkan  wbo  has 


103.  EdmondflOQ  v.  Hyde,  Fed.  Cas.  4jZB5, 
7  N.  B.  R.  1;  In  re  Blanchard  &  Howard 
(D.  C,  No.  CarO,  20  Am.  B.  R.  422,  161 
Fed.  7&7;  Mitchell  v.  Mitchell  (D.  C,  No. 
Car.),  17  Am.  B.  R.  382,  147  Fed.  280. 

101  Aauanment  of  exemptions  as  se* 
cttrity. —  In  the  case  of  In  re  Hastings 
<C.  C.  A.,  6th  Cir.),  24  Am.  B.  R.  360,  181 
Fed.  33,  it  appeared  that  the  bankrupt  had 
mortgsged  all  his  exempt  property,  then 
owned  or  thereafter  to  be  acquired  by  him, 
ftnd  had  vested  in  the  mortgagee  the 
privilege  of  selecting  the  exempt  property 
covered  by  the  mortgage;  it  was  held  that 
it  could  not  be  said  that  the  delegation  of 
^e  right  to  select  exempt  property  was 
against  public  policy  and  void,  since,  under 
the  Michigan,  statute,  the  selection  is  per- 
iQitted  to  be  made  by  the  debtor  "or  his 
authorized  agent,"  and  the  authority  to 
Belect,  given  upon  a  valuable  consideration 
and  coupled  with  an  interest,  could  not  be 
revoked  by  the  failure  of  the  bankrupt  to 
claim  the  exemptions  in  his  own  name,  or 


even  by  his  express  waiver  tikereol^  the 
assignor  being  estopped  so  to  do. 

105.  In  re  Sloan'  <D.  C,  Pa.),  14  Ana. 
B.  R.  435,  135  Fed.  873. 

lOe.  In  re  Pfeiffer  (D.  C,  Pa.),  1^  Am. 
B.  R.  230,  156  Fed.  892i. 

107.  Wilson  v.  McElroy,  32  Pa.  St.  82; 
Regan  v.  Zeeb,  28  Ohio  St.  483. 

108.  In  re  Hin^s  (D.  C,  W.  Va.),  9  Am. 
B.  R.  27,  117  Fed.  790;  In  re  Bean  (D.  CL, 
Vt.),  4  Am.  B.  R.  63,  100  Fed.  262. 

109.  Smith  v.  Kehr,  Fed.  Cas.  13,071,  2 
Dill.  50,  affd.  20  Wall.  31.  22  L.  Ed.  313; 
In  re  Pratt,  Fed.  Gas.  11,370,  1  Flip.  353. 

110.  In  re  Pratt,  7  Pac.  L.  R.  202. 

111.  In  re  Seabolt  (D.  C,  N.  Car.),  8 
Am.  B.  R.  57,  113  Fed.  766. 

112.  In  re  Luby  (D.  C,  Ohio),  18  Am. 
B.  R.  801,  155  Fed.  659;  In  re  Maxson 
(D.  C,  Iowa),  22  Am.  B.  R.  424,  170 
Fed.  356,  which  case  afoee  under  the 
Iowa  statute,  providing  that  the  home- 
stead of  every  family,  yvhether  owned  by 
husband  or  wife,   is  exempt  from  judicial 
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the  eaTe  of  her  own:  children,  is  entitled  to  aa  exemptionin  real  eetate^^iir 
lieu  of  a  homestead."^    •. 

(3)  HousEHOi^PEB  OK  HBAD  OF  A  FAMiz.T.-^Ag  to  the  meatLiaig  of  ^^  honse- 
Jbolder"  and  '^  head  of  a  family/'  as  used  in  State  statutes,. distinetion»' are 
frequently  made  which  seem  to  have  no  difference. ^^^  A  manied  woman 
doing  business  in  her  own  name,  and  living  with  her  husband,  is  not  the 
head  of  a  family  and  as  such  entitled  to  a  householder's  etxemption.^^  But 
the  wife  of  a  bankrupt  who'  has  deserted  ber,  or  has  separated  and  is 
living  apart,  may  be  the  ^^  head  of  a  family  "  so  as  to  entitle  her  to 'exemp- 
tions.^'® But  if  the  husband  is  in  fact  the  support  of  the  family  the  wife 
h  not  a  ^'  householder  "  and  entitled  to  a  homestead  exemption  ;^^!^  but  it  has 
be^  held  otherwise  where  the  wife  owned  the. fee  and  oarried  on  business  in 
her  own  name.^'^  And  an  unmarried  woman,  having  the  actual  care  and 
support  of  her  aged  and  infirm  paternal  grandmother,  may  be  entitled  to  an 
exemption  in  kind  ;''^  so  also  as  to  a  widower  who  maintains  a  homestead  for 
his  family  consisting  of  three  minor  children  and  his  mother-in-law.*^  An 
unmarried  bankrupt  living  alone  is  not  entitled  to  a  homestead  exemption 
as  a  ^'  head  of  a  family,"  becau^  he  pays  the  board  and  tuition  of  his  sister 
at  a  boarding  school  whose  home  was  with  her  parents.*^  Under  a  statute 
giving  an  exemption  to  a  person  having  the  care  or  support  of  dependent  fe- 
males, a  bankrupt  son  who  lives  alone  with  his  mother  is  entitled  to  a  home- 
stead exemption  although  she  is  not  solely  dependent  upon  him  in  a  financial 
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sense.  "^ 

(4)  Claim  of  partners. — ^Whether  the  members  of  a  bankrupt  firm 
can  claim  exemptions  from  its  partnership  assets  depends  on  the  decisions  of 

e&le,   aJMi   no  conveyanoe  thereof   h   valid  Cir.),  18  Am.  B.  R.  572,  163  Fed.  9S;  In 

unless  they  both  join  therein,  and  it  was  re   Finklea    (D.  C,  S.   C),  18  Am.   B.  R. 

held   that  the  adjudication  of  the  wife  as  733,   153  Fed.  492. 

a  bankrupt   does  not  defeat   the   right  of  ^7   j^  ^e  Jamieson  (D.  C,  R.  I.),  6  Am. 

the  husband  to  have  the  homestead  occu-  B    R   60 

p|«d  by  the  family  set  apart  "  «i""npt.  uj   Richardson  v.  Woodward  (C.  C.  A., 

although  the  bankrupt   made  no  claim  for  ,..    /^.    ,     -    a        n    t>    fkii    in«   v^a    »»«<». 

any   exemption   from  her   schedules;    In  re  ^th  Cir.)     5  Am.  B.  R-  »*,  104  Fed.  783; 

Youngstrom    (C.   C.  A..   8th   Cir.).   18  Am,  I"  '"^  McCutcheon   (D.  C,  S.  Oar.),  4  Am. 

B.   R.   572,    153   Fed.   98.     See   also   In   r6  B.    R.    81,    100   Fed.   779;    In   re   Ha«tinga 

Griffith,  1  N.  B.  N.  546;  In  re  Pope  (D.  C,  (Ref.,  Mo.),  7  Am.  B.  R.  368. 

Iowa),  3  Am.  B.  R.  525,  ^8  Fed.  722.  119.  Matter  of  Jackson    (Ref.,  Oa.)»   18 

118a.  In  re  Bumham   (D.  C,  Wash.),  30  Am.  B.  R.  216. 
Am.  B.  R.  370.  120.  In  re  Mussey  (D.  O.,  Tex.),  25  Am. 

118.  Matten  of  Giles  (C.  C.  A.,  6th  Cir.),  B.  R.  91,  179  Fed. 'l 007. 
19  Am.  B.  R.  306,  158  Fed.  596.  122.  In  re  McGowan  (D.  C,  S.  Car.),  23 

114.  In  re  Morrison   (D.  C,  Ark.).  6  Am.  Am.   B.   R.   469,   170   Fed.   493;    Matter  of 
B.  R.  488,   110  Fed.   734    (and  foot-note)  j  Rainwater  (D.  C,  Miss.),  25  Am.  B.  R.  419, 

r     In   re  Stokes    (Ref.,  X.  Y.),   4  Am.   B.   R.       holding  that  exemptions  will  not  be  allowed 
560;   In   re  Jamieson  jRef.,  R.  I.),  6  Am.       ^    bankrupt    merely    because    he    haft    two 

?A       Ti,    A^'\^^l^''}^.}?^f"  ^""S*^'       sisters    to   whose   support    he   contributes; 

7  Am.  B.  R.  415.  112  Fed.  512;  In  re  Hos-        .,  .  .,         .Vi    1  •  «*      g 

tin    (Ref.,  Mo.).  7  Am.  B.  R.  362.  ^^'^^  ™"«*^  reside   with  him   as  a  part  of 

115.  Matter  of  Horbold  (Ref.,  Wash.),  14       ^''!t,  ^^™^«*^"    ''^'^^    '^'^"'^    ^'^    exemption 
Am   B   R    116  '*''^^   ^  allowed. 

ne/m-  re    v;......ro™    ,C.    C.    A.,    8th      b.^.^",,-  «'S  S.  '•'  ""''■  "'  ^ 
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the  State  covatts.^^  Thim^  in  oeHain  States  where. partfiers  are  allowed  exemp- 
tioB0>oiitof  the  firm  pxKsperty,  the  bankruptcy  courts  have  granted  similar  ex- 
emptions.^^ On  principle,  they  cannot  claim  exemptions  therefrom,  the 
partnerdiip  being  an  entity,  and  the  partners  haying  no  interest  in  the  assets 
until  all  itB  creditors  are  paid.^^  Such  claims  haye,  under  the  present  law, 
been  denied  in  Alabama,  Arkansas,  New  Jersey,  Maryland,  Pennsylvania, 
Oklahoma  and  South  Dakota.^^    On  the  othet^  hand,  it  has  been  held  that 


ia4.  In  re   Camp    (D.   C,  Ga.)>   1   Am. 

B.  R.  165,  91  Fed.  745;  In  re  Stevenson  ^ 
King  (D.  C^  N.  Car.),  2  Am.  B.  B.  230, 
93   Fed.  789. 

185.  Gtotaia.-— In  re  Camp  (D.  C,  Ga.), 
1  Am.  B.  R.  165,  91  Fed.  745. 
Ntrth    Candioa.*-In   re   Stevenson    (D. 

C,  N.  Car.),  2  Am.  B.  B.  230,  93  Fed.  789; 
In  re  Grimes  (D.  C,  N.  Car.)»  2  Am.  B. 
R.  160,  94  Fed.  800;  In  re  Duguid  (D.  C, 
N.  Car.),  3  Am.  B.  R.  794,  100  Fed.  274; 
In  re  Wilson  (D.  C,  N.  Car.),  4  Am.  B. 
R.  260,  101  Fed.  571;  In  re  Seabolt  (D. 
C,  N.  Car.),  8  Am.  B.  R.  57,  113  Fed- 
766;  In  re  Gartner  Hancock  Lumber  Co. 
(D.  C.  N.  Car.),  22  Am.  B.  R.  898,  173 
Fed.  153. 

WiseoasiiL— In  re  Friedrich  (C.  C.  A;, 
7th  Cir.),  3  Am.  B.  R.  801,  100  Fed.  284, 
affg.   95   Fed.    282. 

Michigan. — By  virtue  of  the  law  of  Mich- 
igan, a  member  of  a  bankrupt  partnership, 
who  owns  no  property  of  the  character 
specified  in  the  exemption  statute,  except 
his  interest  in  the  stock  of  goods  belongs 
ing  to  the  firm,  is  entitled  to  $250  worth  of 
ttich  stock  as  hia  exemption.  In  re  Andrews 
4  Simonds  (D.  C,  Mich.),  27  Am.  B.  R. 
116. 

IM,  In  re  Beauchamp  (D.  C,  Md.),  4 
Am.  B.  R.  151,  101  Fed.  106;  In  re  Mosier 
(D.  C,  Vt.),  7  Am.  B.  R,  268,  112  Fed. 
138. 

lUght  of  partner  to  exemption. —  In  the 
case  of  Jennings  v.  Stannus  &  Son  i  C.  C.  A., 
9th  Cir.),  27  Am.  B.  R.  384,  386,  the  court 
says:  "The  strong  reason  in  support  of 
this  view  rests  upon  the  innate  difference 
between  the  individual  and  a  copartnership 
aa  it  relates  to  their  respective  property 
rights.  Each  is  a  distinct  entity.  The 
former  holds,  by  the  exclusive  right,  subject 

'  only  to  the  right  of  his  creditors  to  have 
hie  property  applied  to  their  legitimate 
demands.    Exemption  statutes  are  enacted 

I  to  meet  this  express  condition,  to  relieve 
the  debtor   in   a   measure   against   the   de- 

.  mands  of  his  creditors,   that   lie   may  yet 

'  enjoy  the  necessary  comforts  of  life.  The 
later  holds  by  right  of  the  individual  mem- 


bers, whose  respective  interests  in  the  prop- 
erty 4epend  upon  mutual  agreement  between 
them;  the  whole  being  subject  to  the  debts 
of  the  firm.  The  individual  interest  in  the 
partnership  property  is  joints  and  each 
partner  has  the  right  to  have  the  prop- 
erty applied  first  to  the  partnership  debts 
before  either  is  entitled  to  a  segregation  of 
his  own  interest.  Levy  and  execution,  it 
is  true,  may  proceed  against  the  individual 
interest;  but,  when  made,  the  sale  is  of  the 
interest  subject  to  the  debts  of  the  concern^ 
and  a  settlement  of  the  copartnership  af- 
fairs is  necessary  in  the  end  to  determine 
what  the  purchaser  has  really  acquired. 
So  that  it  seems  illogical  to  say  that  ex- 
emption in  favor  of  a  partner  is  within  the 
purview  of  the  statute,  unless  specially 
mentioned  and  declared.  Pond  v.  Kimball, 
101  Mass.  105;  In  re  Demarest  (D.  C, 
N.  J.),  6  Am.  B,  R.  232,  110  Fed.  638. 
Other  adjudications  of  the  federal  courts 
sustaining  this  view,  following  the  courts 
of  the  states  in  which  they  were  rendered, 
are:  In  re  Novak  (D.  C,  S.  D.),  18  Am. 
B.  R.  2(36,  150  Fed.  602;  In  re  Beauchamp's 
et  al.  (D.  C,  Md.),  4  Am.  B.  R.  151,  101 
Fed.  106;  In  re  Meriwether  (D.  C,  Ark.), 
5  Am,  B.  R.  435,  107  Fed.  102;  In  re  Prince 
and  Walter  (D.  C,  Pa.),  12  Am.  B.  R. 
676,  131  Fed.  546." 

127.  In  re  McCrary  Bros.  <D.  C.^  Ala.), 
22  Am.  B.  R.  161,  169  Fed.  485;  In  re 
Meriwether  (D.  C,  Ark.),  5  Am.  B.  R. 
435,  107  Fed.  102;  In  re  Demarest  (D.  C, 
N.  J.),  6  Am.  B.  R.  232,  110  Fed-  638;  In 
re  Beauchamp  (D.  C,  Md.),  4  Am.  B.  R. 
351,  101  Fed.  106;  In  re  Prince  &  Walker 
(I>.  C,  Pa.),  12  Am.  B.  R.  675,  131  Fed. 
546;  Matter  of  Golden  Rule  Merc.  Co.  (Ref., 

Okl.),  21  Am.  B.  R.  307;  In  re  Lentz  (S. 
Dak.).  2  K.  B.  N.  Rep.  190,  97  Fed.  486; 
In  re  Novak  (D.  C,  S.  Dak.),  18  Am.  B.  R. 
236,  150  Fed.  603:  In  re  Viekerman  &  Go. 
(D.  C,  S.  Dak.).  29  Am.  B.  R.  29«. 

Right  of  partner  to  claim  exemptions  out 
of  partnership  property. —  By  the  great 
weight  of  authority  individual  partners 
cannot  claim  exemptions  in  the  partnership 
property  as  against  a  partnersliip  debt. 
This  is  held  on  various  different  grounds: 


198 


EzEHPTioH  or  Bavkbopts. 


[8   6. 


8Uoh  claims  may  bo  asserted,  if  each  partner  shall  consent  thereto,^^  especially 
where  there  are  no  individual  estates  from  which  exemptions  may  be  taken. ^^ 
Sven  where  exemptions  are  permitted  out  of  partnership  asdets,  it- most  ap- 
pei^  that  the  partner  seeking  the  exemption  had  an  interest  in  such  assets 
to  the  extent  and  the  amount  of  the  exemption  sought ^^  It  has  been  held 
that,  fraud  being  absent,  partners  -may  befoi^  bankruptcy  so  serer  the 
joint  estate  as  to  permit  each  of  them,  to  claim  their  exemptions,  though  on 
appeal  this  severance  was  not  approved  or  even  thought  necessary."^     But 


'  I  • 


(1)  On  the  well-known  ground  thai  part- 
nership property  is  subject  to  the  payment 
of  partnership  debts  before  all  other  claims; 

(2)  the  impracticability  or  eren  inequity 
of  allowing  an  exemption  out  of  the  prop- 
erty; (3)  that,  under  the  theory  of  the 
civil  law  that  a  partnership  is  an  entity  — 
a  theory  not  generally  recognized  by  the 
common  law  and  one  which  is  inconsistent 
with  its  principles  —  and  that  the  partner- 
ship property  does  not  belong  to  the  in- 
dividual partners,  but  to  the  firm,  that  is, 
to  the  legal  entity;  (4)  that  the  different 
exemption  statutes  contemplate  only  indi- 
▼iduals  and  have  no  reference  to  partn^^- 
fihip^,  .  18  Cyc.  1383, 

A  different  rnle  obtains  in  Georgia,  Mich- 
igan, North  Carolina,  New  York,  Wisconsin, 
and  perhaps  one  or  two  other  States;  but 
the  Federal  courts  sitting  in  bankruptcy 
have  never  adopted  or  followed  the  minor- 
ity rule  outside  of  the  particular  States  in 
which  that  rule  prevails.  In  re  Seheier  (D. 
C,  Wash.),  26  Am.  B.  R.  739. 

19S.  In  re  Grimes  (D.  C,  N.  C),  8  Am. 
B.  R.  160,  94  Fed.  806;  In  re  Floyd  &  Co. 
(D.  C.  N.  C),  18  Am.  B.  R.  827,  154  Fed. 
757;  In  re  Monroe  &  Co.  (D.  C,  N.  C), 
19  Am.  B.  R.  525,  156  Fed.  216;  In  re  Nel- 
son (D.  C,  Wis.),  2  Am.  B.  R.  556,  98  Fed. 
76;  In  re  Friederick  (D.  C,  Wis.),  95  Fed. 
d82,  in  which  case  it  was  held  that  the 
partner  must  affirmatively  show  that  he  is 
entitled  to  the  exemption,  and,  when  it  is 
asked  out  of  firm  assets,  that  he  had  no 
personal  property  exemption  independent  of 
the  firm  property,  and  the  other  members 
of  the  firm  consent  that  he  shall  have  it 
out  of  the  firm  assets. 

Where  an  involuntary  proceeding  against 
a  partnecship  and  its  individual  members 
was  dismissed  as  to  one  of  the  partners,  at 
his  instance  on  the  ground  that  being  a 
minor  he  could  not  become  a  debtor  and 
therefore  not  a  bankrupt,  his  status  as  a 
debtor  could  not  thereafter  be  asserted 
merely  to  claim  exemptions.  In  re  Ellen- 
becker  (D.  C.  Wis.),  30  Am.  B.  R.  537. 

129.  In  re  Stevenson  (D.  C,  N.  Car.),  2 
Am.  B.  R.  230,  93  Fed.  789:  In  re  Duguld 
(D.  C.  N.  Car.).  3  Am.  B.  R.  794.  100  Fed. 
274;  In  re  Wilson   (D.  C,  N.  Car.),  4  Am. 


B.  R.  260,  101  Fed.  572;  In  re  Steed    (D. 

C,  N.  Car.),  6  Am.  B.  R.  73,  107  Fed.  683; 
In  re  Seabolt  {t>,  C,  K.  Car.),  8  Am.  B.  R. 
57)  113  Fed.  766;  In  i^  Monroe  ft  Oo.  (1>.  C, 
N.  Car.),  19  Am.  B.  R.  255,  156  Fed.  216. 

130.  In   re  Rutland  Orooery  Oo.   (D.    C^ 
Ga.),  62  Am.  B.  R.  942. 

Extent  of  exemption: — hk  the  case  of  In 
re  Camp  (B.  C,  Ga.),  1  Am.  B.  R.  166,  91 
Fed.  74Si,  it  is  said:  *^But  conceding,  in 
view  of  what  hae  been  stated,  that  the 
bankrupt  court,  sitting  in  Gieor^a,  and 
passing  upon  an  exemption  of  a  citizen  of 
Georgia,  wOuld  feel  bound  to  allow  an  ex- 
emption to  one  partner  out  of  the  part- 
nership assets,'  it  is  nevertheless  perfectly 
clear  that  the  partner  seeking  the  exemp- 
tion should  have  an  interest  in  the  part- 
nership assets  to  the  extent  and  to  the 
amount  of  the  exemption  sought.  If,  on  an 
accounting  between  the  partners,,  the  part- 
ner applying  for  a^n  exemption  would  nave 
no  interest  in  the  partnership  effects  as 
against  the  other  partners,  he  would  hardly 
be  allowed  to  claim  such  an  interest  as  , 
against  the  creditors  of  the  imrtaenfaip." 

131.  In  re  Friedrich  (D.  C,  Wis.),  3  Am. 
B.  R.  800,  100  Fed.  284v  mod.  a.  c,  95  Fed. 
882;  In  re  Uxkethy  (Mina),  3  N.  B.  N. 
Rep.  7.  .  1 

Payment  fxom  assets  oi.^asolvfd  part- 
nership.—  Bankrupt  and  his  partner,  four- 
teen days  before  bankruptcy,  severed  the 
partnership  relation  by  written  agreement 
whereby  the  assets  of  the  dissolved  part- 
nership were  vested  in  bankrupt  and  its 
liabilities  assumed  by  him.  There  was  no 
fraud  in  the  transaction,  and  during  the 
period  preceding  bankniptey,  bankrupt  con- 
tinued the  business  in  his  own  name.  The 
liabilities  in  the  bankruptcy  proceedings 
consisted  of  firm  debts,  and  the  assets  those 
which  were  assigned  to  bankrupt  under  the 
dissolution  agreement.  Nothing  appeared  as 
to  the  insolvency  of  the  firm  -at  its  dis- 
solution, nor  concerning  the  state  of  ac- 
counts between  tlie  partners.  Held,  that 
the  firm  assets  were  validly  transformed 
into  individual  assets  of  bankrupt,  so  as  to 
entitle  him  to  be  allowed  his  exemptions 
therefrom.  In  re  Kolber  (D.  C,  Pa.),  27 
Am.  B.  R.  414. 
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where  there  is  no  tranafer,  but  a  mefe  abandonment'  by  one  partner  of  hia 
interest,  an  exemption  will  not  be  allowed  ont  of  partnership  assets  to  the 
other  member  of  the  firm.^^  Where  a  partner  has  parted  with  his  interest 
in  the  assets  of  the  firm  prior  to  bankmptcyy  he  canHot  claim  an  exemption 
therein,  although  he  continued  in  liie  employ  of  the  firm  as  a  clerk. '^  Where 
the  right  to  a  homestead  exemption  out  of  partnership  assets  is  doubtfnl,  thq' 
claim  must  be  asserted  reasonably  and  in  conformity  with  the  practice  in 
bankruptcy,  or  it  will  not  be  confiidered.*^  An  infant  who,  although  he 
contributed  to  the  capital  stock  of  a  partnership,  assented  to  being  ignored 
in  all  firm  transactions,  is  not  entitled  to  a  personal  property  exemption  out 
of  the  assets  of  the  firm.^*^  Several  of  the  cases  in  the  foot-notes  contain 
snnmiaries  of  decisioiis  both  in  the  Federal  and  in  the  highest  State  courts, 
in  particular  In  re  Camp.^*^ 

(5)  Exemptions  to  peesons  in  ceetain  occupations. —  Especial  ex- 
emptions are  sometimes  given  to  persons  engaged  in  certain  occupations,  as 
farming,  mechanical  trades,  mercantile  pursuits  and  the  like^  An  exemption 
to  farmer  is  not  defeated  by  temporarily  engaging  in  a  diflFerent  pursuit. ^^ 
And  a  '^  laborer ''  is  entitled  to  the  exemption  allowed  by  law  if  he  is  ^igaged 
in  a  toilsome  occupation  requiring  the  use  of  the  exempt  articles. ^^  A  retail 
druggist  is  not  a  "  mechanic,  miner,  or  other  person  "  within  the  meaning 
of  a  statute  exempting  necessary  tools  and  implements.^®  The  conducting 
of  a  business  under  a  company  name  does  not  affect  the  right  to  exemptions..^^ 

e.  Effect  of  fraud  on  right  to  exemptions. — (1)  In  general. —  If  a  debtor 
is  guilty  of  fraud  against  his  general  creditors,  he  may,  under  the  law  in 
many  states,  be  denied  his  exemptions.  This  rule  does  not  depend  upon  the 
bankruptcy  act,  but  exists  because  of  some  express  statutory  provision  or  the 
decisions  of  the  courts  of  the  State  under  the  laws  of  which  the  bankrupt 
makes  his  claim.^*^     But  a  court  of  bankruptcy  proceeds  upon  equitable 


us.  In  re  Bergman  (III.),  2  K  B.  N. 
Bep.  806.  See  also  In  re  Mo&ier  (D.  C.» 
Vt),  7  Am.  B.  R.  268,  112  Fed.  238. 

ISS.  In  re  Fowler  (D.  C,  N.  Cjar.),  16 
Am.  B.  R.  580,  145  Fed.  270.  See  In  re 
Wolcott  (D.  C,  N.  Car.),  15  Am.  B.  R. 
386,  140  Fed.  460,  holding  that  the  bank- 
rupt must  own  the  personal  property  out  of 
which  he  claims  an  exemption. 

134.  In  re  Jennings  &  Co.  (D.  C,  Qa.), 
22  Am.  B.  R.  160,  166  Fed.  639. 

185.  In  le  Floyd  &  Co.  (D.  C,  N.  Can), 
18  Am.  B.  R.  827,  154  Fed.  757. 

IM.  In  re  Camp  (D,  C,  Ga.),  1  Am.  B. 
R.  165,  91  Fed.  745. 

137.  In  re  Fly  (D.  C,  Cal.),  6  Am.  B.  R. 
550,  110  Fed.  141. 

138.  In  re  Hindman  (C.  C.  A.,  9th  Cir.), 
5  Am.  B.  R.  20,  104  Fed.  331. 


X89.  In  re  Lynde   (Ref.,  Kan.),  17  Am. 
B.  R.  906. 

140.  In  re  Carpenter  (C.  C.  A.,  5th  Cir.)» 
6  Am,  B.  R.  465,  109  Fed.  558. 

141.  McDowell  ▼.  McMurria,  107  Ga.  812, 
73  Am.  St.  Rep.  155;  In  re  Waxelbaum 
(D.  C,  Ga.),  4  Am.  B.  R.  120,  101  Fed. 
228;  In  re  Tollett  (D.  C,  Tenn.),  5  Am. 
B.  R.  305,  105  Fed.  425,  revd.  s.  o.  (C.  C. 
A.,  6th  Cir.),  5  Am.  B.  R.  404,  106  Fed. 
866;  In  re  Long  (D.  C,  Pa.),  8  Am.  B.  R. 
591,  116  Fed.  113;  In  re  Duflfy  (D.  C,  Pa.), 
9  Am.  B.  R.  358,  118  Fed.  926;  In  re  Yost 
(D.  C,  Pa.),  9  Am.  B.  R.  153,  117  Fed. 
792;  In  re  Allen  (D.  C.,Va.),  13  Am. 
B.  R.  519,  134  Fed.  620;  Matter  of  Alex. 
(D.  C,  Pa.),  15  Am.  B.  R.  450,  141  Fed. 
483. 

Failure  to  keep  books. —  In  the  case  of 
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principles,  and  w'lM  90.  more  si^^tain  a  positive  fraud  than  will  a  court  of 
equity/^^  BO  tbat  if  it  appears  that  th^  bankrupt  has  by  some  fraudtllent 
device,  witjb  the  purpose  of  creating  an  exemption,  diverted  funds  that  woTild 
rightfully  have  been  distributed  among  his  creditors,  his  claim  of  exemption 
will  not  be  allowed. ^^  A  bankrupt  who  is  guilty  of  false  swearing  upon  an 
examination  as  to  his  assets  may  be  denied  his  exemption.^^  Where  the 
bankrupt  acquires  the  property  by  fraud,  he  can  have  no  exemption  thereon.^** 
(2)  Fraudulent  concealment  of  assets. — The  effect  of  fraudulent 
concealment  of  assets  by  a  bankrupt  on  his  right  to  exemptions  will  depend 
largely  upon  the  statutes  of  the  State.  In  Georgia  it  is  provided  by  statute 
that  a  debtor  who  is  guilty  of  wilful  fraud  in  the  concealment  of  part  of  his 
property  from  his  creditors  loses  his  exemption.^^  In  Pennsylvania  a  bank* 
rupt,  who  deliberately  and  wilfully  conceals  or  denies  the  ownership  of 
property,  in  order  to  prevent  it  from  being  subjected  to  the  payment  of  his 


In  re  Leverton  (D.  CL,  Pa.),  10  Am.  B.  R. 
426,  155  Fed.  9!^,  it  was  held  tbat  where  a 
merchant  did  not  keep  any  booka  and  failed 
to  account  for  $3,000  during  a  period  of 
three  months,  and  the  evidence  showed  that 
he  had  either  made  away  with  his  goods 
or  tiieir  proceeds,  he  will  be  refused  his 
exemption  because  of  a  fraudulent  conceal- 
ment of  assets. 

Where  the  bankrupt  has  removed  a 
greater  part  of  his  property  from  the  juris- 
diction of  the  court,  a  claim  for  an  exemp- 
tion from  the  balance  will  be  disallowed. 
Matter  of  Taylor  (D.  C,  Col.),  7  Am.  B.  R. 
410,  114  Fed.  607;  In  re  Denson  (D.  C, 
Ala.),  28  Am.  B.  B.  162. 

Bnsineas  under  assumed  name. —  In  the 
case  of  In  re  McUlta  (D.  C,  Pa.),  26  Am. 

B.  R.  480,  it  was  contended  by  the  creditor 
of  a  bankrupt  that  he  was  transacting  busi- 
ness under  an  assumed  name  and  tliat  he 
could  not  obtain  title  to  goods  which  he 
claimed  as  exempt  where  he  had  obtained 
such  goods  by  fraud  in  that  he  did  not  in- 
form his  creditors  of  his  right  name.;  it 
was  held  that  at  common  law  a  mam  may 
lawfully  change  his  name  and  as  there  was 
no  statute  in  Pennsylvania  prohibiting  such 
change,  the  bankrupt  and  those  with  whom 
he  dealt  were  bound  by  the  name  assumed 
by  him  and  as  the  assumption  of  such  name 
was  not,  of  itself,  a  fraud  upon  creditors 
dealing  with  him,  the  bankrupt  was  entitled 
to  his  exemption. 

142.  In  re  Gerber  (C.  C.  A,,  9th  Cir,),  26 
Am.  B.  R.  608. 

148.  McGahan  v.  Anderson  (C.  C.  A.,  4th 
dr.),   7  Am-  B.  R.   641,  113   Fed.    115.   51 

C.  C.  A.  92;  In  re  Cochran  (D.  C,  Ga.), 
26  Am.  B.  A.  469. 


144.  Matter  of  Rainwater  (D.  C,  Mias.), 
25  Am.  B.  R.  419. 

14f .  In  r^  Haake,  Fed.  Cas.  5,883,  2  Sawy. 
231;  In  re  Wolcott  (D.  C,  N.  Car.),  15  Am. 

B.  R  386,  140  Fed.  460;  In  re  Peacock    (D. 

C,  Ga.),  30  Am.  B.  R.  179. 

746.  Ga.  Code,  S  2830:  In  re  Thompson 
(D.  C,  Ga.),  8  Am.  B.  R.  283,  115  Fed. 
924;  In  re  West  (D.  C,  Ga.),  8  Am.  B.  R. 
564,  116  Fed.  767;  In  re  Williamson  (D.  C, 
Ga.),  8  Am.  B.  R.  43,  114  Fed.  190,  hold- 
ing that  in  Georgia  the  exemption  provided 
by  statute  will  not  be  allowed  unless  the 
person  claiming  the  same  comes  into  court 
with  clean  hands;  In  re  Stephens  (D.  G.» 
Ga.),  8  Am.  B.  R.  53,  114  Fed.  192;  In  re 
Boorstin  (D.  C,  Ga.),  8  Am.  B.  R.  89,  114 
Fed.  696;  In  re  Oastelberry  (D.  C,  Ga.), 
16  Am.  B.  R.  159,  143  Fed.  loi8. 

Under  the  Georgia  statute  it  has  been 
held  that  a  banknipt,  who  sought  to  ^et 
his  property  out  of  the  reach  of  his  cred- 
itors just  before  and  at  the  time  of  his 
bankruptcy  and  apparently  succeeded  'in 
doing  so,  was  not  entitled  to  such  consti- 
tutional exemption  under  the  decisions  of 
the  State  court  construing  §  2830  of  Ga. 
Civil  Code,  1895  (Hopkins  Code.  1910.  f 
3380),  to  require  a  bankrupt  who  seeks 
such  exemption  to  deal  with  perfect  fair- 
ness with  his  creditors  and  to  disclose  and 
deliver  up  everything  he  has  except  this 
exemption  and  that  a  failure  to  do  this 
woulo  defeat  his  application.  In  re  Coch- 
ran  (D.  C,  (Ja.),  26  Am.  B.  R.  459. 

Under  the  Georgia  statute,  the  transfer 
of  real  estate  by  the  bankrupts  to  their 
wives  more  than  four  months  prior  to  the 
filing  of  the  petition  in  bankruptcy  does  not 
deprive  them  of  their  exemptions,  nor  does 
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^ebtiy  f<»rf eit»  hit  righit  to  esemptionk^''  The  frmxAvleaai  'conceohnent  imut 
be  pioved  to  a^  refu^oviable  eefppumiyy.  and  ih^  fl^aixkn:n»pt.  ia  enti^jtl^  tf>  the  bma- 
fit  of  the  doubt ;  f  naud  is  not  presumed  or  jnyputed  to  the  Joanknipt/^  Wher^ 
the  exact  amount  of  personal  property  con cesaled  by  a  bankrupt  cannot  be 
ascertained,  he  may  not  b6  allowed  his  exemptions! 'until  all  hie  peraorial. prop- 
erty is  accounted  for,  or  until  the  further  order  of  the  ocmpt!^*^  The  failture 
of  a  bankrupt  to  schedule  prosperty,  whiob  wtt»  i^  poetseimpTi  of  his  inrife,  is  no|b 
a  concealment  for  which  his  claim  for  exemptions  will  be  denied.^^  Bub 
uiidcT  a  State  law,  providing  that  a  person  forfeits  his  right  to  exemption  by 
fraudulent  concealment  of  his  property,  a  failing  6i  the  linkrupt  to  schedule 
life  insurance  policies,  the  po^essiion  of  which  he  *«t  first  denied  upoa  his  ex- 
amination, but  was  subsequently  compeUed  to  ftjioit,  justi^'C^.t^.  denial  of 
his  exemptions.^"^ 

(3)  FRAUDULENT  TRANSFER. — ^  If  there  has  been  a  fraudulent  transfer 
-of  property  by  a  bankrupt,  which  amountB  to  »  concealment  or  wilihholding  of 
property  from  his  creditorB^  under  a  State  .6it»;tute  mfiking  sudi  an  act  suf- 
ficient to  deprive  the  bankrtipt  of  his  exemptions,  such  a  transfer  will  pre- 
-elude  the  allowance  to  him  of  his  exemptions.  The  mere  fact  liia;t  a  fraud- 
ulent transfer  bas  been  made  is  not  euffici^nit  to  justify  the  denial  of  the 
bankrupt's  exemptions;  it  must  ordinarily  be  made  to  appear  that  the  fraud 
was  directly  connected  with  the  claim  of  exemptioois/^^  The  rule,  independ- 
ent of  statute,  is,  however,  that  exemptions,  being  a  matter  of  right,  should 


the  nutking  of  false  statements  in  writing 
to  their  creditors  to  obtain  credit  consti- 
tute a  valid  objection.  In  re  Cotton  ^ 
Preston  (D.  C,  Ga.},  25  Am.  B.  K.  533, 
183  Fed.  190. 

In  the  case  of  In  re  Dobbs  (D.  C,  Ga.), 
22  Am.  B.  R.  801.  172  Fed.  682,  the  bank- 
rupt was  denied  bis  exemptions,  where  it 
appeared  that  he  had  made  a  statement  to 
a  commercial  agency,  in  which  his  assets 
and  indebtedness  were  specified  as  a  certain 
amount,  and  about  a  year  thereafter  the 
schedules  filed  by  him  showed  a  great  de- 
preciation in  the  value  of  his  assets,  and 
the  bankrupt  having  kept  no  books  of  ac- 
count, failed  to  satisfactorily  explain  what 
he  had  done  with  his  property,  or  what  had 
caused  so  great  a  change  in  his  financial 
condition. 

Under  the  law  of  Alabama,  a  referee  in 
bankruptcy,  upon  the  contest  of  a  bank- 
rupt's claim  to  exemptions,  has  the  right  to 
charge  the  exemption.^  with  any  property 
shown  to  have  been  in  bankrupt's  posses- 
sion when  bankruptcy  intervened  and  not 
disclosed  by  his  inventory  or  surrendered 
to  his  trustee;  but  property  fraudulently 
transferred  or  parted  with  by  bankrupt  in 
any  way,  prior  to  bankruptcy,  in  order  to 
prevent  its  application  to  the  payment  of 
his  debts,  cannot  be  treated  as  part  of  his 
exempt  property;  nor  can  his  exemptions 
be  deemed  as  a  punishment  for  any  conduct 
«n  bankrupt's  part,  however  reprehensible 
it  might  be  as  to  his  creditors.  In  re  Den- 
ton (D.  C,  Ala.).  28  Am.  B.  R.  162. 


147..  In  T^  Sohafer  (D.  C,  Pa.)»  IS  Am. 
B.  R,  361,  X51  Fed.  505. 

Failure  to  account. — A  bankrupt  who  fails 
to  satisfactorily  account  for  assets  in  ex- 
cess of  $50,000,  which  disappeared  during 
the  year  prior  to  the  bankruptcy,  may  be 
denied  his  right  of  exemption  upon  the 
ground  that  there  waa  a  concealment  of 
property  in  fraud  of  creditors.  In  re  Rice 
(D.  C,  Pa.),  21  Am.  B.  R.  202,  164  Fed.  589. 

148.  In  re  Cotton  &  Preston  (D.  C.,  Ga.), 
25  Am.  B.  R.  532,  183  Fed.  190. 

149.  In  re  Ansley  Bros,  (D.  C,  N.  Car.), 
18  Am.  B.  R.  457,  153  Fed.  983.  ' 

150.  In  re  Diamond  (D.  C,  Ala.),  19  Am. 
B.  R.  811,  158  Fed.  370. 

161.  In  re  Sussman  (D.  C,  Pa.),  24  Am. 
B.  R.  909,  183  Fed.  331.  See  In  re  Royal 
(D.  C,  N.  Car.),  7  Am.  B.  R.  108,  112  Fed. 
135. 

152.  In  re  Thompson  (D.  C,  Ga.),  8  Am. 
B.  R.  283,  115  Fed.  924,  where  it  appeared 
that  the  bankrupt  a  long  time  prior  to 
bankruptcy  had  made  a  transfer  of  his 
homestead  to  his  wife  in  an  attempt  to 
evade  liability  as  surety  on  a  bond,  and  the 
wife  subsequently  reconveyed  the  land  to 
the  bankrupt.  It  was  held  that  the  bank- 
rupt was  entitled  to  a  homestead  exemption 
since  the  bankruptcy  court  could  not  inquire 
into  the  initial  fraud  attending  the  convey- 
ance to  the  wife. 

RecouTeyunoe  to  bankrupt  after  fraud* 
ulent  transfer. — ^A  bankrupt  within  four 
months  of  bankruptcy,  being  advised  that 
his  homestead  tract  was  exempt  and  could 
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not  be  denied^  even  if  jtsflerted  in  property  fraudulently  transferred  or  oon* 
cealed  and  later  recovered  by  the  trustee.*"  If  a  bankrupt  has  transferred 
property  which  is  subject  to  an  exemption,  he,  by  his  act,  has  placed  his 
exemption  beyond  his  own  reach."^  A  transfer  or  disposition  of  property 
for  a  fair  consideration,  and  with  an  honest  motive,  wiU  not  prejudice  the 
bankrupt's  right  to  exemption.  ^^  If  a  bankrupt  transfers  property  in  which 
he  is  entitled  to  an  exemption  prior  to  his  bankruptcy,  it  would  not  operate  as. 
a  fraud  against  the  creditors  since  they  would  not  be  entitled  in  any  event,, 
to  subject  the  land  to  the  payment  of  his  debts.^^  A  different  question 
arises  where  a  bankrupt  has  made  a  fraudulent  transfer  of  his  property  and 
the  trustee  recovers  the  property  transferred.  The  courts  have  not  agreed 
upon  this  question.  The  conflict  is  more  apparent,  however,  than  real.  In 
inany  of- the  cases  where  the  fraud  in  the  conveyance  has  been  held  to  deprive 
the  bankrupt  of  his  exemption.  State  statutes  have  "been  applied,  which 
either  directly  or  impliedly. permit  the  denial  of  an  exemption  because  of 
fraud.  In  the  absence  of  statutory  provision  the  correct  rule  seems  to  be  that 
where  a  fraudulent  transfer  has  been  set  aside,  the  property  may  be  sub- 


be  conveyed  at  hie  pleasure,  conveyed  the 
same  to  a  third  party  with  the  purpose  that 
such  third  party  should  convey  to  the 
bankrupt's  wife;  after  filing  his  petition 
in  bankruptcy  he  ^as  advised  that  under  the 
Tennessee  law,  his  creditors  had  a  right  to 
a  remainder  in  his  homestead,  and  he  pro* 
cured  the  third  party  to.  reconvey  such 
homestead  tract  to  him;  he  thereupon  ap- 
plied and  obtained  leave  to  amend  his 
schedules  by  adding  this  property  as  an 
asset  in  which  he  claimed  a  homestead;  it 
was  held  that  in  the  absence  of  actual  fraud, 
that  the  homestead  should  be  set  aside  to 
him  as  exempt.  In  re  Tollett  (C.  C.  A., 
6th  Cir.),  5  Am.  B.  R.  404,  106  Fed.  866. 

The  Virginia  constitution,  section  191, 
provides  in  effect  that  exemptions  shall 
not  be  claimed  in  property,  the  conveyance 
of  which  "  has  been  set  aside  on  the  ground 
of  fraud  or  want  of  consideration."  It 
was  held  that  where,  pending  a  suit  by 
creditors  to  set  aside  a  deed  of  land,  the 
debtor  obtains  a  reconveyance  thereof  and 
executes  a  proper  deed  of  homestead  under 
the  State  law,  and  is  adjudicated  a  bank- 
rupt, prior  to  a  decree  of  the  State  court 
setting  aside  the  conveyance,  the  bank- 
ruptcy court  has  jurisdiction  to  determine 
the  bankrupt's  claim  to  a  homestead  exemp- 
tion in  the  property,  and  the  claim  should 
be  allowed.  In  re  Allen  &  Co.  (D.  C,  Va.), 
13  Am.  B.  R.  518,  134  Fed.  620. 


158.  In  re  Park  (D.  C,  Ark.),  4  Am. 
B.  R.  43»,  102  Fed.  602 ;  Wilcox  v.  Hawley, 
31  N.  Y.  648;  In  re  Noll,  2  N.  B.  N.  Rep. 
789;  In  re  Buckingham,  2  N.  B.  N.  Rep. 
617;  In  re  Rothschild  (Rep.,  Ga.),  6  Am. 
B.  R.  43.  Thus,  even  in  Georgia,  where 
the  "good  faith"  rule  is  in  the  local  staV 
ute:  In  re  Talbott  (D.  C,  Ga.),  8  Am. 
B.  R.  427,  116  Fed,  417,  affd.,  auh  nom, 
Bashinski  v.  Talbott  (C.  C.  A.,  5th  Cir.), 
9  Am.  B-  R.  513,  119  Fed,  337,  56  0.  C.  A 
241;  In  re  Neal  (Ref.,  Ohio),  14  Am.  B.  R. 
550. 

154.  Bashinski  v.  Talbott  (C.  C.  A,  5th 
Cir.),  9  Am.  B.  R.  513,  119  Fed.  337;  Mc- 
Dowell V.  McMurria,  107  Ga.  812,  73  Am. 
St.  Rep.  153;  In  re  Tollett  (C.  0.  A,  6th 
Cir.),  5  Am.  B.  R.  404,  106  Fed.  866. 

155.  In  re  Duffy  (D.  C,  Pa.),  9  Am.  B. 
R.  358,  in  which  case  it  was  held  thai 
while  a  bankrupt  will  forfeit  his  right  to 
exemption  by  fraudulent  disposition  of  his 
property,  it  cannot  be  said  that  such  a  dis- 
position has  been  made,  wh^re  he  has  sold 
it  for  a  fair  consideration  and  with  an 
honest  motive,  even  though  it  may  have  the 
effect  of  leaving  nothing  for  his  creditors; 
In  re  Yost  (D.  C,  Pa.),  9  Am.  B.  R.  163, 
117  Fed.  792. 

156.  Cowan  v.  Birchfield  (D.  0.,  Ala.),  25 
Am.  B.  R.  293,  180  Fed.  614. 
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jected  to  the  bankrupt's  esnuptioiia.^^  For  tibe  fiame  Teason  it  has  been 
usually  held  that  where  an  assignment  for  the  benefit  of  creditors  has  been 
nullified  bj  the  subsequent  bankruptcy  of  the  assignor,  the  bankrupt  may 
claim  hia  exemptions  in  die  property  aflsigned.*" 

(4)  Prefbbential  t&ansfeb. — Where  property  is  preferentially  trans* 
ferred  to  a  eteditor  and  subaequently  lecofvered  by  the  trustee,  it  has  been 
held  that  after  the  trustee  has  been  put  to  the  expense  and  inconvenience 
of  recovering  the  property  conveyed,  the  bankrupt  should  not  be  permitted 
to  claim  his  exemption.^^  A  distinction  has  been  made  between  the  right  of 
a  bankrupt  to  daim  his  exemptio^  out  of  fraudulently  conveyed  property 
recovered  by  a  trustee  and  the  claim  of  an  exemption  out  of  property  which 
had  been  voluntarily  transferred  by  the  bankrupt  to  a  creditor. ^^  There  is 
not  much  reason  for  this  distinction.  The  effect  of  the  surrender  or  recovery 
of  preferences  received  by  creditors  is  to  restore  the  property  of  the  bankrupt 
to  his  estate  as  if  such  preference  had  not  been  given.  When  a  preferential 
transfer  is  set  aside  it  has  the  same  effect  as  ihjB  setting  aside  of  a  fraudulent 
transfer.     The  property  then  becomes  restored  to  the  bankrupt's  estate  and  is 


157.  Exemption  in  property  recovered.-** 
In  the  case  of  In  re  ThompBon  <D.  C, 
Wa8h.)j  15  Am.  B.  R.  287,  115  Fed.  924, 
the  court  eaid:  "The  attempted  transfer 
being  void  as  to  creditors,  the  property 
still  remains'  that  of  the  bankrupt  for  the 
purpose  of  paying  his  debts;  otlwrwise  we 
wonld  have  the  anomaly  of  the  debts  of 
the  bankrupt  being  paid  out  of  the  property 
of  a  third  person.  The  property  being 
subject  to  the  debts  of  the  bankrupt,  could 
not  be  so  upon  any  other  theory  than  that 
of  ovniership  by  him.  While  it  is  true 
some  courts  have  held  that  where  a  bank- 
rupt commits  fraud  in  the  conveyance  of 
hia  property  which  is  reoovered  at  the  suit 
of  creditors,  he  is  precluded  from  making 
claim  to  exemptions,  yet  the  weight  of  au- 
thority is  the  other  way.  Those  authorities 
which  hold  that  an  act  of  fraud  is  suffi- 
cient to  deprive  one  of  exemptions,  in  my 
opinion,  confound  fraudulent  transfers  gen- 
erally, with  statutory  rights.  Theire  can  be 
no  such  thing  as  fraud,  in  claiming  that 
which  the  law  allows." 

Upon  the  restoration  of  the  property 
fraudulently  transferred  to  the  bankrupt's 
^tate,  it  becomes  subject  to  his  exemption. 
Bashinski  v.  Talbott  (C.  C.  A.,  5th  Cir.), 
9  Am.  B.  R.  513,  119  Fed.  33T;  In  re  Fal- 
coner (C.  C.  A.,  8th  air.),  6  Am.  B.  R.  657, 
110  Fed.  Ill;  In  re  Bchuller  (D.  C,  Wis.), 
6  Am.  B.  R.  278,  108  Fed.  591.  In  the  case 
of  In  re  Tollett  (C.  C.  A.,  8th  Cir.),  5  Am. 
B.  H.  404,  106  Fed.'  866,  it  was  held  that 


the  conveyance  of  property  without  fr&ud 
in  faet»  even  though  there  was  constructive 
legal  fraud,  does  not  bar  the  right  of  the 
bankrupt  to  claim  a  homestead  in  the  prop- 
erty, when  it  is  recovered  by  the  trustee* 
Under  the  bankruptcy  act  of  1867,  a 
similar  4octrine  prevailed.  It  was  uni- 
formly held  in  controversies  arising  under 
that  act  that  if  the  assignee  recovered  prop- 
erly which  had  been  oonveyed  in  fraud  of 
the  provisions  of  the  act,  the  bankrupt  could 
successfully  assert  any  homestead  right 
which  he  originally  possessed  in  the-  prop- 
erty recovered  by  the  assignee,  and  that 
the  right  was  not  forfeited  by  the  debtor's 
fraudulent  conduct.  Cox  v.  Wilder,  Fed. 
Cas.  3,308,  2  Dill.  45;  In  re  Deterl^  Fed. 
Gas.  3,829;  McFarland  v.  Goodman,  Fed. 
Cas.  8,789;  Penny  v,  Taylor,  Fed.  Ca8. 
10,957;    In   re   Poleman,   Fed.   Oas.   11,^47, 

158.  In  re  Tilden  (D.  C,  Iowa),  1  Am. 
B.  R.  300,  91  Fed.  501;  Bashinski  v.  TaU 
bott  (C.  C.  A.,  5th  Cir.),  9  Am.  B.  R.  513, 
119  Fed.  337;  In  re  Falconer  (C.  C.  A., 
8th  Cir.),  6  Am.  B.  R.  557,  110  Fed.  Ill; 
comparing  In  re  Staunton,  9  Am.  B.  B.  79, 
117  Fed.  507. 

159.  In  re  Coddington  (D.  C,  Pa.),  11  Am. 
B.  R.  122,  126  Fed.  891;  In  re  Evans  (D.  0., 
N,  Car.),  8  Am.  B,  R.  730,  116  Fed.  909; 
In  re  Long  (D.  C,  Pa.),  8  Am.  B.  R,  591; 
In  re  White  (D.  C,  Mo.),  6  Am.  B.  R. 
451,  109  Fed.  636. 

160.  In  re  Neal  (Ref.,  Ohio),  14  Am.  B, 
R.  550. 
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tfubjeot  to  his  exemptions.  Tbia  loctrine  aeopos  to.be  B^iataiiied  at  the^  pprQ^extt 
tixne  by  the  weight  of  authority*^'!  It  has  been  held  that  where  the  bankrupt 
ibaa  scheduled  property  out  of.  which  he  olaime  exemptions,  and  the  trustee 
later  recovers  other  property  which  had  been  preferentially  transferred,  the 
former  will  not  be  permi;bted"  to  abandon  his  previous  claam  and  asaert  it 
against  such  property.*** 

(5)  Acquisition  of  feopbbtt  to  sboubb  bxbmpteons.' —  There  is  a.  oon- 
flict  of  authority  as  to  wheitber  the  purchase  of  ex/empt  property  on  the  eve 
of  bankruptx»y  is  frav.dulent.  It  hais  been  held  that  if  a  bankrupt  purchasee 
exempt  property  on  the  eve  of  bankruptcy,  so  as  to  secure  the  exemption,  he 
cqmrait-s  a  fraud  upon  his  creditors  which  will  give  to  the  trustee  a  right  to 
take  the  property  from  him,  free  from  any  claim  of  exemption.**^  But  tbero 
are  cases  to  the  eontrary.***  Where,  however,  the  alleged  fraudulent  trans- 
action involves  the  sale  of  nou'^exerapt  property,  ^nd  the  use  of  the  proceeds  in 
reducing  an  incumbrance  against  an  exempt  homestead,  it  will  not  avail. ^•^ 
.  And  where,  pending  suit  in  a  State  court  to  set  aside  a  deed  of  land,  the  debtor 
obtains  a  reconveyance  of  the  land  and  executes  a  proper  deed  of  homestead 


161.  In  re  Falconer  (C.  C.  A.,  6th  .Cir.), 
6  Am.  B.  R.  557.  110  Fed.  Ill;  Bashinski 
V.  Talbott  (C.  C.  A.,  5th  Cir.).  9  Am.  B.  R. 
513.  119  Fed.  337.  aflfg.  In  re  Talbott  (D. 
C,  Ga.),  8  Am.  B.  R.  427.  116  Fed.  417. 
Contra.  In  re  White   (D.  C.  Mo.),  6  Am. 

B.  R.  451,  109  Fed.  635;   In  ve  Long   (D. 

C,  Pa.),  8  Am.  B.  R.  591.  116  Fed.  113; 
In  re  Evans  (D.  C,  N.  Car.),  8  Am.  B.  R. 
730,  116  Fed.  909;  First  Nat.  Bank  of  Lake 
Charlea  v.  Lang  (C.  C.  A.,  5th  Cir.),  29 
Am.  B.  R.  247. 

Effect  of  surrender  of  preferences. —  In  re 
Soper  (D.  C,  Xebr.),  22  Am.  B.  R.  868, 
173  Fed.  924,  in  which  case  the  oourt  said: 
"The  effect  of  the  surrender  of  preferences 
received  by  the  creditors  was  to  restore  the 
property  of  the  bankrupt  to  his  estate,  as 
if  no  mortgage  had  ever  been  made  upon 
the  property.  The  bankrupt  has  not  lost 
his  right  to  claim  his  exemptions,  unless 
it  is  because  of  the  mortgage  given  by  him. 
The  trustee  did  not  obtain  the  property 
under  this  mortgage,  but  in  hostility  to  it. 
It  came  into  his  hands  unburdened  by  the 
mortgage  and  as  if  the  mortgage  had  never 
been  given.  Therefore  neither  the  trustee 
nor  the  bankrupt  are  estopped  by  the  terms 
of  the  mortgage.  From  the  time  the  trus- 
tee took  the  property  until  such  time  as 
the  bankrupt  should  assert  his  claim  to 
exemptions,  the  trustee  had  the  title  to 
all  of  the  property  and  the  mortgage  was 
no  lien  upon  any  portion  of  it.  Upon  the 
assertion  of  the  right  of  the  bankrupt  to 
his  exemptions  the  mortgage  was  not  re- 
vived upon  the  articles  selected  as  exempt. 
The  title  of  the  bankrupt  is  a  new  title  in 
effect  antedating  the  mortgage,  because  the 
mortgage  was  given  within  four  months  of 
the  bankruptcy.  Upon  the  restoration  of 
his  property  to  the  bankrupt's  estate,  it 
was  subject  to  the  exemption  of  the  bank- 
rupt." 


162.  In  re  White  (D.  C,  Mo.),  6  Am. 
B.  R.  451,  109  Fed.  635;  In  re  Coddin^on 
(D.  C,  Pa.),  11  Am.  B.  R.  122,  126  Fed. 
891.  Contra,  In  re  Falconer  (C.  C.  A.,  8th 
Cir.),  6  Am.  B.  R.  557.  110  Fed.  111.  See 
alto  In  re  Rvane  (D.  C,  N.  Car.),  8  Am. 
B.  R.  730,  116  Fed.  909;  In  re  Neal  (Ref., 
Ohio),  14  Am.  B.  R.  550. 

163.  In  re  Boothroyd,  Fed.  Cas.  1,652,  14 
N.  B.  R.  223;  In  re  Lammer,  Fed.  Cas. 
8,031,  7  Biss.  269;  In  re  Parker,  Fed.  Cas. 
10,724,  5  Sawy.  58;  Pratt  v.  Burr,  Fed. 
Cas.  11,372,  5  Bias.  36;  In  re  8outhoff,  F^d. 
Cas.  17,380,  8  Biss.  35;  In  re  Wright.  Fed. 
Cas.  18,607,  3  Biss.  a59;  Long  v.  Murphy, 
27  Kan.  375 ;  Brackett  v.  Watkins,  21  Wend. 
68.  ,, 

164.  In  re  Henkel,  Fed.  Cas.  6.362,  9 
Sawy.  305;  Kelly  v.  Sparks,  54  Fed.  Rep. 
70;  Huenergardt  v.  Britain  Dry  Goods  Co. 
(C.  C.  A.,  8th  Cir.),  8  Am.  B.*R.  341,  116 

Fed.  Rep.  31 ;  In  re  Irwin  (C.  C^  A.,  8th 
Cir.),  9  Am.  B.  R.  689,  120  Fed.  Rep.  733, 
affg.  In  re  Stone  (D.  C,  Ark.),  8  Am.  B. 
R.  416,  116  Fed.  35;  O'Donnell  v.  Segar,  25 
Mich.  366;  Jacoby  v.  Distilling  Co.,  41  Minn. 
227,  230;  Comstock  v.  Bechtel,  63  Wis.  656; 
In  re  Hammond  (D.  C,  Ky.),  28  Am.  B.  R. 
811. 

Homestead  in  Virginia;  *<  Shifting  stock 
of  merchandise." — A  merchant  who.  two 
days  before  his  adjudication  in  bankruptcy, 
in  contemplation  thereof,  separates  from  his 
stock  numerous  articles  of  merchandise  and 
places  them,  together  with  his  store  fixtures 
and  household  goods  in  boxes,  for  the  pur- 
pose of  enabling  him  to  claim  that  they  had 
ceased  to  be  a  part  of  a  shifting  stock  of 
merchandise  and  could  be  claimed  as  exempt 
under  the  constitution  and  statutes  of  Vir* 
ginia,  which  provide  for  a  homestead  ex- 
emption, but  do  not  allow  it  to  be  claimed 
in  a  "  shifting  stock  of  merchandise,"  can- 
not by  such  acts  defeat  the  rights  of  cred- 
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uader  the  State  law,  and  is  adjudicated  a  bankrupt  prior  to  a  decree  setting 
aside  the  convejance^  the  bankruptcy  court  may  determine  the  claim  of  home- 
Btead  exemption  in  the  land.^^  A  g^eral  assignment  is  not  sufficiently 
fraudulent  to  eome  within  the  rules  previously  stated.^^ 

f.  Exemptions  out  of  incumbered  property, —  All  valid  liens  are  preserved  by 
the  statute.^*®  Under  principles  already  discussed,  a  court  of  bankruptcy  has 
no  jurisdiction  to  determine  either  the  existence  or  priority  of  liens  on  ex^copt 
property,  unless  such  property  is  worth  more  than  the  exemption  allowed  by 
the  State  statute.^^  In  many  States  the  bankrupt  has  an  absolute  right  to 
selection  in  specie ;  and^  it  seems,  be  can  insist  on  it  even  though  he  thereby 
destroys  the  surplus  value  belonging  to  the  trustee.^^®  Where  the  lien  is 
dissolved  by  the  bankruptcy  as  that  of  an  execution  following  a  judgment 
Teoovered  withii^  four  months,  the  bankrupt  is  entitled  to  his  e^^emption  in 
the  property  which  was  aifected  by  such  lien,^^^  or,  if  it-has  been  sold^  from 
the  proceeds  of  the  sale.  Thare  seems  some  reason  for-  the  rule  laid  down  in 
some  courts- that  liens,  procured  through  legal  proceedings  during  the  four 
months'  period  are  not  annulled  so  far  as  they  affect  property  claimed  by  the 
bankrupt  as  exempt^^^'^  since,  by  §  67*f,  the  annulment  of  such  liens  is 
apparently  for  the  purpose  of  passing  over  the  property  affected  to  the 
trustee  for  the  benefit  of  the  estate,  freed  from  all  such  incumbrances. 
On  the  other  hand  the  provision  referred  to  is  absolute  in  its  effect;  all 
liens,  etc.,  acquired  through  legal  proceedings  during  the  four  months' 
period  are  annulled  absolutely  and  there  seems  no  good  reason  why  the 
provision  should  not  inure  to  the  benefit  of  the  bankrupt  as  well  as  his 
creditors."^     As  between  incumbered  and  unincumbered  property  exempt 


itors  and  secure  a  homestead  exemption  in 
such  property.  Laderburg  v.  Miller  (C.  C. 
A..  4th  Cir.),  31  Am.  B.  R.  335. 

185.  Tn  re  Boston  (P.  C,  Nebr,),  3  Am. 
B.  K.  388,  98  Fed.  587. 

lf«  Tn  re  Allen  (D.  C,  Va.),  13  Am.  B. 
K.  .MS.  134  Fed.  620. 

167.  In  re  Tilden  (D.  C,  Iowa),  1  Am.  B. 
K.  30n.  91  Fed.  500. 

168.  Bankr.  Act,  S  67-d;  In  re  Thomas 
ID.  (\.  Wash.).  3  Am.  B.  R.  99.  96  Fed.  828. 

169.  Tn  re  Hopkins  (Ref.,  Ala.).  1  Am. 
B.  R.  209:  Tn  re  Grimes  (D.  C,  K  Car.), 
2  Am.  B.  R.  730.  96  Fed.  529;  Tn  re  Hatch 
(D.  C,  Iowa).  3  Am.  B.  R.  349,  102  Fed. 
280;  In  re  Welte  (D.  C,  Ark.),  5  Am.  B. 
H  308,  105  Fed.  762:  In  re  Durham  (D.  C, 
Ark.),  4  Am.  B.  R.  760,  104  Fed.  331.  But 
Me  In  re  Tune  (D.  C,  Ala.),  8  Am.  B.  R. 
285,  115  Fed.  906. 

170.  In  re  Grimes  (B.  C,  Ala.),  2  Am. 
B  R.  730,  96  Fed.  529. 

171.  In  re  Tune  CD.  C  Ala.),  8  Am.  B. 
R.  285,  115  Fed.  906:  Matter  of  Downin^^ 
^D.  C.  Ky.).  15  Am.  B.  R.  423,  139  Fed. 
590;  In  re  Arnold  (D.  C,  Ky.),  2  Am.  B. 
K.  180.  94  Fed>   1.001. 

;     172.  McKennev   v.  aienev.    118   Ga.   387, 


11  Am.  B.  R.  54;  In  re  Ihirham  (B.  C, 
Ark.),  .4  Am.  B.  R,  760.  104  Fed.  231; 
Powers  Dry  Goods  Co.  v.  Nelson,  10  N. 
Dak.  580,  7  Am.  B.  R.  506;  Jewett  Bros. 
V.  Huffman,  14  N.  Dak.  110,  13  Am.  B.  R. 
738. 

ITS.  li!  re  Beals  (D.  C,  Ind.),  8  Am.  B. 
R.  639,  116  Fed.  530:  In  re  Tune  (D.  C, 
Ala.),  8  Am.  B.  R.  285,  115  Fed.  906. 

Annulment  of  liena. —  In  the  case  of  In 
re  Forbes  (C.  G.  A.,  S^th  Cir.),  26  Am".  B. 
R.  355,  the  court  said:  "But  the  provi- 
sions of  section  67  (f)  are  not  limited  to 
the  annulment  of  liens  on  property  that 
passes  to  the  trustee.  They  are  general 
and  sweeping?  and  apply  to  liens  acquired 
through  legal  proceedings  against  the  bank- 
rupt during  the  four  months'  period  prior 
to  his  .filing  his  petition  in  iMinkruptey.'' 
Citing  Collier  on  Bankruptcy,  8th  ed.,  p. 
161.  The  court  held  that  upon  the  fllinjg 
of  the  petition  in  bankruptcy  an  attach- 
ment lien  which  ha4  been  acquired  during 
the  four  months'  period  against  property 
claimed  by  the  bankrupt  as  a  homestead 
was  dissolved,  and  that  the  bankrupt  was 
entitled  to  his  exemption. 
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ia  specie,  the  bankrupt '  will  be  giten  th6  unincumbered.  Bnt  "Where  the 
debtoi^,  '  within  f onr  months  •  of  the  bankruptcy,  gavie  a  niortgalge  on  his 
stbck*in  trade,  othel^«6  exemj[)t,  but  Without  ispecifyihg  thfe "  i^xenaption, 
the  mortgage  is  a  preference  and  will" not  be  declared  good  to* Ae  efitent 
of  H;te  exemption  allowance,  because  a  claim  to  exemption  is  personal  to  the 
bankrupt  and  must  be  mad^  bV  him.^^  It  hats  even  been  hild,  on  a  strict 
construction  of  §  64-a,  that  taxes  on  an  exempt  homestead'  must  be  p6id  out 
of  the  general  fund."^ 

g.  Kinds  of  property  exempt.— (l)  In  general. —  The  cases  referable  to 
this'  subdivision  are  very  numerous.  Where*  a  bankrupt  bought  goods, 
agreeing  to  give  security  for  the  same,  and  filed  his  petition  before  doing  so, 
he  i&  not  entitled  to  exemptions  in  |)roperty  so  obtairied.^^*  In  Pennsylvania 
the  exemption  to  a' debtor,  under  the  act  of  1849,  of  *^  propel*ty  to  the  value 
of  $300,''  may  not  be  allowed  out  of  the  proceeds  of  property  to  be  subse- 
quently sold."^  As  has  already  been  said  the  Stftte  law  governs'  as  to  exemp- 
tions, and  this  is  especially  so  as  to  the  kind  and  amount  of  pitoperty  which 
is  exempt."^  ' 

(2)  Watches,  weaeing  appabel,  implements  of  trade,  and  the  liks. — 
A  watch  is  or  is  not  exempt  according  to  the  circumstances  of  the  banlcrupt. 
Thus  it  has  been  held  to  be  exempt  where  it  was  necessary  for  the  bankrupt 
to  know  the  time."®  It  has  been  held  to  be  both  wearing  apparel,***  and  an 
implement  of  trade.^^     Even  a  diamond  stud  has  been  declared  exempt, 

174.  In  re  SchuHer  (D.  C,  Wis.),  6  Am.  .  180.  In  re  Jones  (D.  0.,  Wis.),  3  Am, 
B.  R.  278,  108  Fed.  591.  B.    R.    239,    97    Fed.    773;    In   je    Caswell 

175.  In  re  Tilden  (D.  C,  Iowa),  1  Am.  (Ref.,  R.  I.),  6  Am.  B.  R.  718.  Contra, 
B.  R.  300,  91  Fed.  500;  In  re  Baker  (Ref.,  In  re  TurnbuH  (Ref.,  Mass.),  5  Am.  B,  R. 
Tex.),  1  Am.  B.  R.  526.  231;   In  re  Everleth   (D.  C,  Vt.),  12  Am. 

176.  Matter  of  Hennis  (Ref.,  N.  Car.),  B.  R.  236,  129  Fed.  620;  Matter  of  Henry 
17  Am.  B.  R.  889.  (Ref.,  Ohio),  14  Am.  B.  R.  62, 

177.  In  re  PfeifTer  (D.  C,  Pa.),  19  Am.  But  in  Delaware  a  gold  watch,  a  watch 
B.  R.  230,  155  Fed.  892.  chain^  cuff  links,  two  watch  fobs,   a  gold 

178.  In  re  Pfeiffer   (D.  C,  Pa.),  19  Am.  ring,  a  gold  ring  with  diamond  setting,   a 

B.  R.  230,  155  Fed.  892;  In  re  Sullivan  (C.  gold   ring  with   sapphire   setting,   a    pearl 

C.  A.,  8th  Cir.),  17  Am.  B.  R.  578,  148  Fed.  scarf  pin,  a  ruby  scarf  pin,  and  a  set  of 
815;  ^Duncan  v.  Ferguson-McKinney  Dry  shirt  studs,  of  the  aggregate  value  of 
Goods  Co.  (C.  C.  A.,  5th  Cir.),  18  Am.  $444.50,  have  been  held  to  be  wearing  ap- 
B.  R.  155,  150  Fed.  269;  In  re  Wood  (D.  C,  parel.  In  re  Evans  &  Co.  (D.  C,  Del.), 
Wis.),  17  Am.  B.  R.  93,  147  Fed.  877;  19  Am.  B.  R.  752,  158  Fed.  153. 
McCarty  v.  Coffin  (C.  C  A.,  5th  Cir.),  18  Under  the  Massachusetts  statute,  a  watch 
Am.  B.  R.  152,  150  Fed.  307;  In  re  Mullen  is  not  part  of  the  necessary  wearing  ap- 

(D.  C,  Me.),  15  Am.  B.  R.  275,  140  Fed.      parel  of  the  debtor,  and  is  not  exempt.     In 
206.  re  Turnbull    (D.  C,  Mass.),   5   Am.   B.   R. 

179.  Sellers  v.  Bell    (C.  C.  A.,  5th  Cir.),       649,  106  Fed.  667,  aflfg.  5  Am.  B.  R.  231. 

2   Am.  B.  R.  529,  94   Fed.   801;   In   re  Os-  181.  In  re  CoUer    (D.  C,  Mass.),  7  Am. 

born   (D.  C,  N.  Y.),  5  Am.  B.  R.  Ill,  104  B.  R.  131,  111  Fed.  503,  in  which  case  the 

Fed.  780;   In   re  CoUer    (D.   C,  Mass.),  7  watch  of  a  cabinet  maker,  who,  when. worlc- 

Am.  B.  R.  131,  111  Fed.  503;   In  re  Ever-  ing  outside  of  the  factory  of  his  employer, 

leth    (D.  C,  Vt.),   12  Am.   B.  R.   236,  129  was  required  to  keep  the  time  of  himself 

Fed.   620.     In   tlie  above  case   it  was  held  and  other  workmen,  was  held  exempt  as  a 

that  the  bankrupt's  watch  was  not  exempt  tool   or   implement  of  his   trade, 
where  he  had  a  clock  in  his  barber  shop. 
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thoDgfa  this  oaae  irould  seem  ti^eachepatiB  aiithority."*  The  question  of 
jAe^Mt  or  BO*  J0wehy  will  be  regarded  as  wearing  apparel  will  depend 
upon  whether  or  not  it  was  acquiited  and  iwed  «»  omatnenltal'  apparel  or  '^as 
acquired  and  kept  as  an  investment  of  values,  as  a  matter  of  business.^ 
The  tools  and  implements  of  a  bankrupt'&(  trade  are  exempt  in  nkost  bf  the 
States;^  ^  are  his  household  furniture  and  wearitig  apparel  to  limited 
,  amonnite.  A  seat  in  a  sixx^k  exchange  is  not  exempt  unless  made  so  by 
statnte.**  In  Vermonft,  an  unbroken  hoi^e  i)3  so  far  a  domestic  animtal  as 
to  be  exempt  ;*"  but  a  «raoe  horse  is  ridt.^  In' Pennsylvania  the  proceeds  of 
the  sale  of  -a  liquor  license  have  been  held  to 'be  exem|>t."*  Bard  and  faet 
rules  are  not  deducible  from  the  discs.  Each  dkim'  will  be  determined  on 
ilB  own  f  aots,^*  :  ^ 

(3)  Homesteads. — ^Here  agltin  rfesort  muat  be  had  to  ^ibe  dedsionis  of  the 
State  couiHb.^  A  homestead  set  oflF  under  the  State  law  may  be  adopted  by 
a  court  of  bankruptcy/'^  but  a  new  tallotmeni  will  sometimes  be  ordered.^ 
It  is  a  common  rule  that  actual  designation  and  occupancy  a^re  essential 
to  the  right  ;^  but  it  seems  a  homestead  may  be  abandoned  atid  one  more 
Taluable  be  occupied  even  wifthin  the  four  monihs'  period.^    But  a  bank- 


ISI.  In  re  Smitb  (D.  0.,  Tex.),  3  Am.  B. 
R.  140,  96  Fed.  a32. 

163.  In  re  Leech  (G.  a  A.,  6th  dr.),  23 
Am.  B.  R.  599,  171  Fed.  622;  In  re  Evans 
k  Go.  (D.  C,  Del.),  19  Am.  B.  R.  703,  15S 
Fed.  153. 

184.  In  re  Peterson  (D.  C,  Gal.),  3  Am. 
B.  K.  630,  95  iPed.  417;  In  re  Oshom  (D.  a, 
N.  Y.),  5  Am.  B.  R.  Ill,  104  Fed.  7S0; 
In  re  Bobinson  (D.  C,  Idaho)  ^  30  Am.  B. 
R.  686. 

In  Vermont  a  cand7  qtove  and  tools,  etc. 
In  re  Trombly  (Ref.,  Vt.),  16  Am.  B.  R.  598. 

In  Maryland  the  tools  and  appliances  used 
by  an  undertaker  have  been  held  to  be  ex- 
empt. Steiner  y.  Marshall  (C.  G.  A.,  4th 
Cir.),  15  Am.  B.  R.  486,  140  Fed.  710. 

In  Maine  the  canoe  of  a  registered  guide 
was  held  exempt,  but  not  his  rifle,  letter 
of  Mullen  (D.  G.,  Me.),  15  Am.  B.  R.  275, 
140  Fed.  206. 

In  Nebraska  the  conveyances  and  equip- 
ment of  a  poultry  dealer  have  been  held 
to  be  exempt.  Matter  of  Ellsworth  Conley 
(D.  C,  Nebr.),  19  Am.  B.  R.  200,  162  Fed. 
806. 

In  Idaho,  a  bankrupt  actually  using  tools 
or  Implements  pertaining  to  different  trades 
bnt  within  one  class  may  claim  them  as 
aempt  to  the  value  of  $500.  In  re  Robin- 
son (D.  G.,  Idaho),  30  Am.  B.  R.  686. 

186.  Page  v.  Edwards,  9  Am.  B.  R.  277, 
187  U.  8.  596;  In  re  Neimann  (D.  C,  Wis.), 
10  Am.  B.  R.  739,  124  Fed.  738. 

186.  In  re  Alfred  (Ref:,  Vt.),  1  Am.  B.  R. 
243;  In  re  Grady  (D.  G.,  Vt.),  14  Am.  B. 
R  738,  138  Fed.  935. 

187.  In- re  Libby  (D.  C.,  Vt.),  4  Am.  B.  R. 
«15.  103  Fed.  776. 

188.  In  re  Olewine   (D.  G.,  Pa.),  11  Am. 


B.  R.'40, 126  Fed.  840.  But  see  In  re  Meyers 
(D.  G.;  Pa.),  4  Am..B.  R.  536,  102  Fed.  868, 
139.  Thus   see  In   re  Thompson    (D.   G., 
Ga.),  8  Am:  B.  R.  283,  115  Fed.  924. 

190.  In  re  Rhodes  (B.  G.,  Ohio),  6  Am» 
B.  R,  173,  109  Fed.  117;  In  re  Tollett  (C.  G. 
A.,  6th  Gir.),  5  Am.  B.  R.  404,  106  Fed. 
866;  In  re  Garmichael  (D.  G.,  Ky.),  5  Am. 
B.  R.  551,  108  Fed.  789;  In  re  Stone  <D.  C^ 
Ark.),  8  Am.  B.  R.  416,  116  Fedj  35;  In  re 
Manning  (D.  G.,  S.  Gar.)^  10  Am.  B.  tt. 
498,  123  Fed.  180;  In  re  Wilsftt  (G.  G.  A., 
9tb  Gir.),  la  Am.  B.  R.  522,  123  Fed.  20, 
50  G.  G. .  A.  100,  as  to  the  effeet.  of  the 
payment  of  a  mortgage  upon  a  homestead 
from  the  proceeds  of  &e  sale  of  the  bank- 
rupt's grocery  business  shortly  before  bank- 
ruptcy; Matter  of  Baker  (G.  G.  A.,  6th 
Gir.),  24  Am.  B.  R.  411. 

191.  In  re  Hall,  Fed.  Gas.  6,921,  2  Hughes, 
411;  In  re  Volger,  Fed.  Gas.  16,986,  2 
Hiighes,  297;  In  re  Rhodes  (D*  0.,  Ohio), 
6  Am.  B.  R.  173,  109  Fed.  117. 

192.  In  re  McBryde  (D.  G.,  N.  Oar.),  3 
Am.  B.  R.  729,  99  Fed.  686. 

193.  In  re  Buelow  (D.  G.,  Wash.),  8  Am. 
B.  R.  889,  98  Fed.  86;  In  re  Qibbs  (D.  G., 
Vt.),  4  Am.  B.  R.  619,  103  Fed.  782;  In  re 

•  Golen   (D.  G.,  N.  Dak.),  22  Am.  B.  R.  761, 
171  Fed.  568. 

194.  Hueneigardt  v.  Britain  Dry  Goods 
Go.  (C.  0.  A..  8th  Gir.),  8  Am.  B.  R.  341, 
116  Fed.  31;  In  re  Johnson  (D.  G.,  Iowa), 
9  Am.  B.  R.  257,  118  Fed.  812;  In  re  Irrin 
(G.  a  A.,  8th  Gir.),  9  Am.  B.  R.  689,  120 
Fed.  733. 

Under  South  Dakota  statute.-*  Where  it 
appeared  that  bankrupt,  long  prior  to  bank* 
ruptcy,  had  determined  to  build  a  home  on 
and  occupy  certain  lands  other  than  the 
home  which  he  then  occupied,  and,  about 
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nipt  is  not  entitled  to  a  decond  homestead.^*^  UiKler  the  laws  of  eome  Sta^tee^ 
the  owneor  of  a  homestead  maj  ehange  it,  and  acquire  a  new  oaoe  equal  to  it 
in  ralue,  if  he  doee  so  in  good  faith^'^  Homestead  exemptions  cannot  be 
allowed  in  va<?ant  property/**  or  in  a  houae  built  with  funds  derived  from 
goods  not  paid  for.^*^  Where  a  person  is  adjudicated  a  bankrupt  in.  one 
State  the  court  maj  not  eet  apart  to  him  a  homestead  in  lands  in  another 
State,  not  occupied  by  him.^*^  To  constitute  a  valid  claim  of  hpmeetead, 
there  must  be  an  occupancy  in  fact,  or  something  equivalent  to  it;  there 
must  be  some  positive  indication  of  an  intent  to  actually  occupy  the  premises ; 
«n  undefined  floating  intention  to  occupy  at  some  future  time  is  insufficient.^*^ 
Although  occupancy  is  essential  imder  most  statutes  to  create  a  homestead 
right,  such  occupancy  may  be  constructive  as  well  as  actual,  and  a  homestead 
being  once  established,  absence  therefrom  is  not  sufficient  to  indicate  aban- 
donment, unless  it  is  shown  to  be  the  iivtent  of  'the  parties.^  A,  homestead 
>vis  not  abandoned  by  the  mmoval  of  a  ]^sband  with  his  family  to  another 
Staite,  when  there  is  an  intention  to  return  and  make  it  their  home."^  A 
bankrupt  may  have  his  homestead  in  a  store,  but  will  not  be  permitted  to- 
claim  a  homestead  where  he  merely  stores  his  goods. *^  A  woman,  doing^ 
busdness  as  a  feme  sole,  though  living  with  her  husband,  bias  been  allowed 
a  homestead,^  and  it  has  been  held  diat  a  homestead  set  apart  as  alimony 
for  the  benefit  of  a  wife  and  child  cannot  be  distributed  among  her  creditors 
in  bankruptcy.^*  Where  a  State  law  exempts  the  homestead  of  every  family 
from  judicial  sale  and  prevents  a  conveyance  thc^reof  unless  both  husband 
and  wife  join  therein,  the  adjudication  of  the  wife  as  a  bankrupt  does  not 


two  weeks  before  the  filing  of  an  involun- 
tary petition  against  him,  moved  upon  the 
property  with  his  family,  in  entire  good 
faith,  without  any  intent  to  defraud  his 
creditors  and,  upon  bankruptcy  interven- 
ing, turned  his  old  homestead  over  to  the 
trustee,  held  that  he  was  entitled  to  have 
his  new  home  set  apart  as  exempt  under  the 
exemption  statutes  of  South  Dakota,  which 
confer  upon  the  debtor  the  right  to  select 
the  property  which  he  will  retain  as  a 
homestead.  In  re  Caslon  (D.  C,  S.  Dak.), 
27  Am.  B.  R.  18. 

196.  Matter  of  Jeffers  (Ref.,  Ga.),  17  Am. 
B.  R.  368. 

195a.  In  re  Remmerde  (D.  C,  Iowa),  30 
Am.  B.  R.  701. 

196.  In  re  Duerson.  Fed.  Gas.  4.117;  In 
re  Hatch  (Ref.,  Mich.),  2  Am.  B.  R.  36.  As 
to  eflfect  of  fire  destroying  house  on  farm, 
see  In  re  Thompson  (D.  C,  Wash.),  15 
Am.  B.  R.  283,   140  Fed.  251. 

197.  McGahan  v.  Anderson  (C.  C.  A.,  4th 
Cir.),  17  Am.  B.  R.  641,  113  Fed.  115;  Can- 
non V.  Dexter,  etc.,  Co.  (C.  C.  A.,  4th  Cir.), 
9  Am.  B.  R.  724,  120  Fed.  659;  In  re  Schech- 
ter  (D.  C,  Col.),  9  Am.  B.  R.  729;  In  re 
Butler  (D.  C,  Ga.),  9  Am.  B.  R.  539,  120 
Fed.  100;  In  re  Campbell  (D.  C,  Va.),  10 
Am.  B.  R.  723,  124  Fed.  417. 

198.  In  re  Owings  (D.  C,  N.  Car.),  15 
Am.  B.  R.  472,  140  Fed.  739. 


199.  Cowan  v.  Birchfield  (D.  C,  Ala.),  25 
Am.  B.  R.  293,  180  Fed.  614. 

200.  In  re  Malloy  (tj.  C.  A.,  8th  Cir.),  26- 
Am.  B.  R.  31. 

Acquiring  other  residence  temporarily; 
renting  homestead  property. —  Under  the 
law  of  Texas,  where  property  has  been  ap- 
propriated as  a  homestead,  it  will  remain 
such  until  the  owner  voluntarily  changes  its 
character  by  disposing  of  it  or  leaving  it 
with  the  intention  of  not  further  using  it 
for  that  purpose,  and  although  the  fact  that 
another  residence  has  been  acquired  may  be 
taken  into  consideration  in  determining 
one's  intention  in  leaving  a  homestead,  the 
acquisition  of  another  residence  for  tempo- 
rary occupancy  will  not  operate  as  a  for- 
feiture of  the  original  homestead;  nor  will 
the  temporary  renting  of  it  destroy  the 
homestead  character.  In  re  Thedford  (D.  C, 
Tex.),  28  Am.  B.  R.  191. 

201.  In  re  Schulz  (D.  C,  Or.),  14  Am. 
B.  R.  317,  135  Fed.  228;  In  re  Thompson 
(D.  C.  Wash.),  15  Am.  B.  R.  283,  140  Fed. 
251 ;  Porter  v.  Chapman,  65  Cal.  365,  4  Pac. 
237;  In  re  Presnall  (D.  C,  Tex.),  21  Am. 
B.  R.  905,  167  Fed.  406. 

202.  In  re  Dawley  (D.  C,  Vt.),  2  Am.  B. 
R.  496.  94  Fed.  795. 

203.  Richardson  v.  Woodward  (O.  C.  A., 
4th  Cir.).  5  Am.  B.  R.  94.  104  Fed.  873. 

204.  In  re  Le  Claire  (D.  C,  Iowa),  lO 
Am.  B.  R.  733.  124  Fed.  654. 
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defeat  the  right  of  the  husband  to  have  the  homestead  set  apart  to  him, 
although  the  bankrupt  made  iko  claim  of  exemption  in  her  schedules.^^  A 
tenant  by  the  curtesy  has  sufficient  possession  to  sustain  a  homestead,^^  but 
not  a  mere  remainderman.^^  A  bankrupt's  homestead  is  exempt  though 
it  was  paid  for  with  the  prooeede  of  non-exempt  property.^^  Crops  on  a 
homestead  are  or  are  not  exempt  according  to  circumstances.'^  Where  a 
bankrupt's  homestead  is  sold  under  foreclosure,  and  a  surplus  remains  after 
paying  the  mortgage  debt,  the  bankrupt  is  entided  to  an  exemption  therein 
up  to  the  statutory  limit^^  It  would  seem  that  the  jurisdiction  of  a  Court 
of  bankruptcy  over  homestead  property  extends  eren  to  the  sale  of  it  for 
certain  purposes.^^  But  since  the  title  to  real  estate  of  a  bankrupt,  exempt 
under  the  State  law  as  a  homestead,  does  not  vest  in  the  trustee,  a  bankruptcy 
court  has  no  jurisdiction  to  sell  such  property  upon  the  petition  of  a  credi- 
tor who  may  have  a  claim  or  lien  thereon.'^  Where  the  statute  authorizes 
a  sale  and  an  application  of  excess  p-rooeeds  to  the  payment  of  debts,  the 
bankrupt  may  retain  possession  umtil  such  sale.'^  A  bankrupt  by  accepting 
personal  property  set  off  to  him  as  exempt  does  n^t  waive  his  right  to  appeal 
from  the  order  of  the  referee  on  a  daim  for  a  homestead  exemptiion.'^^  For 
cases  on  what  constitutes  in  different  States  an  abandonment  of  a  homestead, 
see  the  foot-note.^*'^ 


S05.  In  re  MaxBon  (D.  C,  Iowa),  22  Am. 
'  B.  R.  424,   170  Fed.  356. 

20e.  In  re  Marquette  (D.  C,  Vt.),  4  Am. 
B.  R.  623,  103  Fed.  117;  In  re  Kaufmann 
(D.  C,  Wis.),  16  Am.  B.  R.  118,  142  Fed. 
808. 

207.  In  re  Fitssimmons,  2  N.  B.  N.  lUp. 
453 ;  In  re  Sale  ( C.  C.  A.,  6ih  Oir. ) ,  16  Am. 
B.  R.  235,  143  Fed.  310. 

20S.  In  re  Wood  (D.  C,  Wis.).,  17  Am. 
B.  R.  93,  147  Fed.  87T;  In  re  Letaon  (C.  C. 
A.,  8th  Cir.),  19  Am.  B.  K.  606,  157  Fed. 
78,  holding  that  in  Oklahoma  the  purchase 
of  a  homestead  with  non-exempt  funds  or 
Msets  does  not  subject  it  to  claims  of  cred* 
itors  in  bankruptcy. 

tOS.  In  re  Coffman  (D.  C,  Tex.),  1  Am, 
B.  R.  530,  93  Fed.  422;  In  re  Hoag  (D.  C, 
Wis.),  3  Am.  B.  R.  290,  97  Fed.  543;  In  re 
Daubner  (D.  C,  Or.),  3  Am.  B.  R.  368,  96 
I^ed.  805.  In  Iowa  crops  grown,  though  not 
reaped,  are  not  exempt.  In  re  Sullivan 
(D.  C,  Iowa),  16  Am.  B.  R.  87,  142  Fed. 
020,  affd.  17  Am.  B.  R.  578,  148  Fed.  115. 

810.  In  re  Barret  (D.  C,  Or.),  16  Am. 
B.  R.  46,  132  Fed.  362. 

211.  In  re  Gibbs  (D.  C,  Vt.),  4  Am.  B. 
R.  619,  103  Fed.  782 ;  In  re  Oderkirk  ( D.  C, 
Vt.),  4  Am.  B.  R.  617,  103  Fed.  779. 

In  Georgia,  where  the  assets  of  a  bank- 
rupt  estate  have  been  reduced  to  cash,  the 
bankriiptcy  court  may  order  an  allowance 

14 


to  the  bankrupt  sufficient  to  supply  him 
household  and  kitchen  furniture  in  the 
amount  secured  to  him  by  the  exemption 
laws  of  the  State.  In  re  Hargraves  (D.  C, 
Ga.),  20  Am.  B.  R.  186,  160  Fed.  758. 

21^  Ingram  v.  Wilson  (C.  C.  A.^  8tU 
dr.),  11  Am.  B.  R.  192,  125  Fed.  913;  In 
re  Little  (D.  G.,  Iowa),  6  Am.  B.  R.  681, 
110  Fed.  62;  In  re  Wells  (D.  C.,  Ark.), 
5  Am.  B.  R.  308,  105  Fed.  762. 

218.  In  re  Nye  (C.  C.  A.,  8tli  Cir.),  13 
Am.  B.  R.  142,  133  Fed.  33. 

214.  In  re  Letson  (G.  G.  A.,  8th  Gir.), 
19  Am.  B.  R.  506,  157  Fed.  78;  Duncan  v. 
Ferguson-McKinney  Dry  Goods  Go.  (G.  G. 
A.,  5tli  Gir.),  18  Am.  B.  R.  155,  150  Fed. 
269. 

215.  In  re  Harrington  (D.  G.,  Tex.),  3 
Am.  B.  R.  639,  99  Fed.  390;  In  re  Pope 
(D.  C,  Iowa),  3  Am.  B.  iL  525,  98  Fed. 
722;  In  re  Lynch  (D.  G.,  Mo.),  1  Am.  B.  R. 
245;  In  re  Mayer  (G.  G.  A.,  7th  Gir.),  6 
Am.  B.  R.  117,  108  Fed.  599;  In  re  Flanna- 
gan  (D.  G.,  Tex.),  9  Am.  B.  R.  140,  117 
Fed.  695;  In  re  Allen  (D.  G.,  Va.),  13  Am. 
B.  R.  518,  134  Fed.  620;  In  re  Nye  (G.  G. 
A.,  8th  Cir.),  13  Am.  B.  R.  142,  133  Fed. 
33;  Burow  v.  Grand  Lodge  (C.  C.  A.,  5th 
Gir.),  13  Am.  B.  R.  542,  133  Fed.  542; 
Matter  of  Downing  (D.  C.,  Ky.),  15  Am* 
B.  R.  423,  139  Fed.  590. 
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,(4)  Insurancb  POLJCi;e:B.— InBurance  policies  are  not  always  exempt 
/under,  thei  laws  of  the  States.  Wliere  they  are^  the  question  at  onee  arises : 
.Hg*w  far  is  §  6  of  the  law  limited  by  §  70^a  (5)  ?  The  •eases  seem  to  turn  on 
whet)ier  the  policy  is.  of  such  a  nature  as  to  have  a.  present  cash  surrender 
value.  If  it  has  no  such  value,  or  if  the  wife  must  consent  to  its  transfer, 
'.it  seems  that  it  is  not  an  asset  that  passes  to  the  trustee,  and  may  be  exempt.^^^ 
The  circuit  court  of  appeals  for  the  eighth  circuit  has  even  held  that  the 
only  teat  is  whether  the  policy  is  exempt  by  the  State  law;  in  other  words, 
that  the  provisions  of  §  70-a  (5)  are  not  a  limitation  of  §  6.^^^  The  same 
court  in  the  ninth  circuit  has  held  the  opposite,  provided  the  policy  is  pay- 
able to  the  bankrupt ;  ^^®  the  rule  in  the  seventh  circuit  is  much  the  same.^^^ 
In  Pennsylvania,  a  policy  of  insurance  upon  a  bankrupt's  life,  taken  out  for 
the  benefit  of  or  bona  fide  assigned  to  his  wife  or  children,  vests  in  them  free 

• 

of  all  claims  of  the  creditors  of  the  bankrupt,  and  is  exempt.^*^  Where  a 
State  statute  exempts  a  policy  made  payable  to  the  wife  of  the  insured, 
the  policy  is  exempt  from  the  creditors  of  the  husband  in  bankruptcy 
proceedings,  although  he  has  reserved  the  right  to  change  the  beneficiary,^^ 
unless  it  appears  that  the  policy  provides  for  the  payment  to  the  insured  of  a 
fixed,  definite  sum  at  the  end  of  a  stated  period.^^  If  the  bankrupt  has  a 
valuable  interest  in  the  policy  independent  of  that  of  the  beneficiary,  as 
where  there  is  a  cash  surrender  value  accruing  to  him,  the  interest  such 


216.  In  re  Lange  (D.  G*,  Iowa),  1  Am. 
B,  n.  189,  91  Fed.  361;  In  re  Buelow  (D.  C, 
Wash.),  3  Am.  B.  R.  389,  98  Fed.  86;  In  re 
Hernich  (Ref.,  Md.),  1  Am.  B.  K  713. 
Compare  In  re  Shinglu^  (D.  C,  Md.),  5 
Am.  B.  R.  76,  106  Fed.  154. 

217.  Steele  v.  Buel    (C.  C.  A.,  8th  Cir.), 
'5  Am.  B.  R.  165,  104  Fed.  968.     See  also 

Pulsifer  v.  Hussey,  9  Am.  B.  R.  657,  97  Me. 
434,  54  Atl.  1076;  In  re  Johnson  (D.  C., 
Minn.),  24  Am.  B.  R.  277. 

218.  In  re  Scheld  (C.  C.  A.,  9th  Cir.), 
5  Am.  B.  R.  102,  104  Fed.  870. 

219.  In  re  Welling  (C.  C.  A.,  7th  Cir.), 
7  Am.  B.  R.  340,  113  Fed.  189. 

220.  In  re  Booss  (D.  C,  Pa.),  IS  Am. 
B.  R.  658,  154  Fed.  494.  .        ' 

221.  Allen  v.  Central  Wisconsin  Trust 
Co.  (Sup.  Ct.,  W^is.),  25  Am.  B.  R.  126;  In 
re  Scheld  (C.  C.  A.,  9th  Cir.),  5  Am.  B.  R. 
102,  104  Fed.  870. 

Missouri  statute. —  Under  section  6944  of 
the  Revised  Statutes  of  Missouri  for  1909 
providing  that  every  policy  of  insurance 
**  expressed  to  be  for  the  benefit  of  the  wife 
of  the  insured,  shall  inure  to  her  sej^arate 
benefit  independently  of  the  creditors  *  *  • 
of  the  husband,"  the  fact  that  a  policy  of 
insurance,  in  which  the  wife  is  named  as 
beneficiary,  states  that  the  insured  may 
have  the  right  to  change  the  beneficiary  or 


enjoy  certain  collateral  rights  in  his  life- 
time does  not  place  the  policy  beyond  the 
exemption  of  the  statute.  In  re  Orear  (C. 
C.  A.,  8th  ar.),  »6  Am.  B.  R.  521,  followed 
in  Matter  of  Young  (D.  C,  Ohio),  31  Am. 
B.  R.  29,  applying  Ohio  statute. 

South  Dakota  statute. —  By  rirtue  of  sec- 
tion 728  of  the  Civil  Code  and  section  348 
of  the  pode  of  Civil  Procedure  of  South 
Dakota,  the  former  section  exempting  a 
policy  of  insurance  in  the  hands  of  an  in- 
dividual in  any  sum  less  than  $5,000  and 
the  latter  exempting  the  avails  of  any  such 
policy  after  death,  policies  of  insurance, 
not  exceeding  the  statutory  amount,  upon 
the  life  of  a  bankrupt,  a  resident  of  that 
State,  for  benefit  of  his  wife,  are  not  assets 
of  his  estate  in  bankruptcy.  In  re  Carlon 
(D.  C,  S.  Dak.),  27  Am.  B.  R.  18. 

222.  Matter  of  White  (C.  C.  A.,  2d  Cir.), 
23  Am.  B.  R.  90,  174  Fed.  333,  holding 
that  where  a  wife's  interest  in  a  life  in- 
surance policy  on  the  life  of  her  husband 
is  contingent  upon  his  surviving  her,  and 
in  case  of  her  predecease  the  policy  is  pay- 
able to  his  estate  or  any  beneficiary  desig- 
nated by  him,  and  he  may  at  any  time  sur- 
render the  policy  for  paid  up  insurance  or 
other  value,  the  policy  is  not  exempt;  In  re 
Hettling  (C.  C.  A.,  2d  Cir.),  23  Am.  B.  R. 
161,  175  Fed.  65;  In  re  Wolflf  (D.  C,  N.  Y.), 
21  Am.  B.  R.  452,  165  Fed.  984. 
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as  he  had  passes  to  the  trustee,  freed  from  tlse  exemption ;  this  would  be  the 
rule  in  those  States  like  New  York  wliere  tho/esemptioQ  is  only  applied 
in  case  the  policy  is  payable  absolutely  to  the  wife^^"^  The  United  States 
Supreme  Court  has  Jielfi,  imder  a  statute  exempting  from  liability  for  debts 
the  proceeds  of  a  life  insurance  policy,  that  the  proceeds  of  a  semi^-tontii^e 
or  paid  up  policy  are  exempt,  although  it  has  a  cash  surrender  value.^^  This 
determination  of  the  Supreme  Court  seems  definitely  to  establish  the  rule 
that  if  a  life  insui?aiice'pol;icy,  or  any  .rights  iin4er  it,  are  exempt  under  a 
State  law,  such  part  thereof  as  is  subject  to  the  exemption  remains  to  the 
bankrupt  notwitlistanding  the  provisions  of  §  70-a. 

(5)  Pensiow  money. —  The  Federal  law  protects  pension  money  from 
seizure  by  levy  and  sale ;  ^^  and  the  States  sometimes  protect  it  after  it  has 
been  transformed  into  other  property.^^  It  is  exempt  everywhere  while  in 
transit  from  the  government  to  the  pensioner,  or  in  the  form  in  whieh  it 
was  paid  to  him;^^  and  probably  if  it  could  be  traced  into  some  other  kind 
of  property  and  identified,  such  property  would  be  exempt.^^®  The  opposite 
rule  pertains,  however,  where  the  pensioner  has  embarked  it  in  business,  or 
where  it  has  been  invested  in  land  from  which  at  the  time  of  his  bankruptcy 
he  has,  through  a  mortgage  thereon,  already  withdrawn  more  than  the  land 


cost. 
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(6)  Unpaid  purchase  money. —  It  is  sometimes  provided  by  State  law 
that  an  exemption  from  execution  shall  not  extend  to  a  process  issued  upon 


MS.  In  re  Wol*  (D.  C,  N.  Y.),  21  Am. 
B.  R.  452,  165  Fed.  984;  In  re  Coleman 
(C.  C.  A.,  2d  Cir.),  14  Am.  B.  R.  461,  136 
Fed.  818;  In  re  Phelps  (Ref.,  N.  Y.),  15 
Am.  B.  R.  170,  holding  that  under  |  22 
of  the  N  Y.  Domestic  Relations  Law,  a 
iemi-tontine  policy,  payable  to  the  wife  of 
the  insured  in  case  of  his  death  before  the 
tontine  period,  is  not  exempt  under  §  6  of 
the  bankruptcy  act;  In  re  Boardman  (D.  C, 
S.  Y.),  4  Am.  B.  R.  620,  103  Fed.  783; 
In  re  Diack  (D.  C,  N.  Y.),  3  Am.  R.  B. 
r23,  100  Fed.  770. 

Ohio  statute. —  Where  a  policy  of  insur- 
ance provides  that  if  the  insured  survive 
for  more  than  twenty  years  from  the  date 
)l  the  policy  he  shall  receive  an  annuity  of 
$60  during  the  remainder  of  his  life,  and, 
further,  that  upon  the  death  of  the  in- 
3ured  at  any  time  during  the  continuance 
Jf  the  policy  $1,000  shall  be  paid  to  the 
Jfife,  and  the  law  of  the  State  in  which 
(he  insured  resides  exempts  from  any  claim 
af  the  husband's  creditors  policies  of  in- 
surance for  the  benefit  of  the  wife,  although 
paid  for  bv  the  husband,  the  wife  has  a 
'ested  interest  in  such  policy  and  upon  the 
Insured  becoming  bankrupt  his  trustee  is 
entitled  only  to  the  value  of  the  annuity 


provided  for  and  not  to  the  entire  present 
value  of  the  policy  as  against  the  wife.  In 
re  Schaeffer  (D.C.,  Ohio),  26  Am.  B.  R. 
340. 

224.  Holden  v.  Stratton,  14  Am.  B.  R.  94, 
198  U.  S.  202,  revg.  7  Am.  B.  R.  615,  114 
Fed.  660.  See  also  Matter  of  Phelps  (D.  C, 
N.  Y.),  15  Am.  B.  R  170  (arising  under 
N.  Y.  Domestic  Relations  Law,  §  22)  ;  Mat- 
ter of  Pfaffinger  (D,  C,  Ky.),  21  Am.  B.  R. 
255;  In  re  Whelpley  (D.  C,  N.  H.),  22 
Am.  B.  R.  433,  ,169  Fed.  1019  j  In  re  John- 
son (D.  C,  Minn.),  24  Am.  B.  R.  277;  In 
re  Orear  (C.  C.  A.,  8th  Cir.),  24  Am.  B.  R. 
343,  178  Fed.  632. 

225.  U.  S.  R.  S.,  i  4747. 

226.  Thus,  §  1393,  N.  Y.  Code  of  Civil 
Procedure. 

227.  In  re  Bean  (D.  C,  Vt.),  4  Am.  B.  R. 
63,  100  Fed.  262.  Contra,  In  re  Jones  (D.  C, 
Me.),  21  Am.  B.  R.  536,  166  Fed.  337. 

228.  Yates  County  'Nat,  Bank  v.  Carpen- 
ter, 119  N.  Y.  550.  But  see  In  re  Stout 
(D.  C,  Mo.),  6  Am.  B.  R.  505,  109  Fed. 
794. 

229.  In  re  Ellithorpe  (D.  C,  N.  Y.  ,  5 
Am,  B.  R.  681;  aflfd.  s.  c,  7  Am.  B  R. 
18,  111  Fed.  163. 
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a  demand  for  the  purchase  price  of  the  estate  claimed  as  exempt*"  Any 
creditor  of  a  bankrupt  may  avail  himself  of  this  exception.***  This  deci^on 
re&ts  on  a  strict  construction  of  the  law.  The  rule  aeema  well  settled  in  Aoee 
States  that  grant  exemptions  in  specie,  provided  the  property  ^th  taxes  paid, 
is  not  worth  the  amount  allowed. 

IV.  PRACTICE. 

a.  Exemptions  set  off  where  no  trustee  is  appointed.— A  diffioulty  arises 
when  the  bankrupt  claims  exemptions  and  no  creditors  appear  at  the  fiist 
meeting.  By  General  Order  XV,  a  trustee  may  be  and  usually  is  dispensed 
with.  This  leaves  the  court  without  the  officer  whose  duty  it  is  to  report 
on  and  ^et  off  the  exemptions.  It  is  thought  that  in  such  cases  the  judge  or 
referee  may  try  the  validity  of  the  claim  summarily.  In  some  of  the  dis- 
tricts this  practice  is  sanctioned  by  rule.***  Where  such  a  practice  is  fol- 
lowed, the  claiming  bankrupt  should  at  least  be  required  to  file  an  affidavit 
giving  facts  in  addition  to  those  stated  in  his  Schedule  B  (5),  and  such 
•affidavit  should  show  him  clearly  entitled  under  the  State  law  to  the  prop- 
erty claimed. 

b.  Schedules  to  claim  exemptions. — The  bankrupt  must  in  his  schedules 
show  that  lie  is  entitled  to  the  exemptions  which  he  claims.  When  he  has 
done  this,  as  directed  by  the  Bankruptcy  Act,  the  exemption  must  be  set 
apart.^  The  failure  of  the  bankrupt  to  precisely  observe  the  requirements 
of  "  Schedule  B  (5),"  of  the  forms  in  bankruptcy  in  making  the  claim  is 
not  fatal ;  as,  for  instance,  a  failure  to  specifioally  enumerate  the  articles 
claimed  as  exempt.*** 


230.  In  re  Schechter  (D.  C,  Col.),  9  Am.  B.  R. 
729:  Cannon  v.  Dexter  Broom  ft  M.  Co.  (C.  C.  A., 
4th  Cir.).  9  Am.  B.  R.  724.  120  Fed.  607.  57  C.  C.  A. 
827.  See  also  In  re  Connor,  14ff  Fed.  998.  In  the 
ease  of  In  re  Balles  (D.  C.  So.  Car.),  2S  Am.  B. 
R.  789.  176  Fed.  460,  it  was  held  that  a  right  of 
exemption  of  personal  property  cannot  be  defeated 
by  a  claim  for  a  loan  of  money  with  which  the 
property  claimed  aa  exempt  wa«  purchased. 

The  Constitution  of  Arkanaaa,  Article 
IX.  sections  i  and  2,  providing  for  the  allowance 
of  exemptions,  contains  the  proviso,  "  that  no 
property  shall  be  exempt  from  execution  for  debts 
contracted  for  the  purchase  money  thereof,  while 
in  the  hands  of  the  vendee."  Held,  that  bankrupt 
was  not  entitled  to  claim  exemptions  from  a  stock 
of  merchandise  in  his  possession  at  the  time  of 
the  filing  of  the  petition,  the  purchase  price  of 
which  had  not  been  paid  but  had  been  allowed  as 
a  claim  against  the  estate.  Mullinlx  v.  Simon 
(C.  C.  A..  8th  Clr.).  28  Am.  B.  R.   1. 

231.  In  re  Campbell  (D.  C.  Va.).  10  Am.  B.  R. 
723,    124   Fed.    417. 

232.  In  the  Brie  County  Dlatrlet  of  the 
Western  District  of  New  York.  Rule  l.>  (1)  pro- 
vides as   follows: 

"  1.  Where  there  is  no  trustee  appointed,  the 
exemptions  claimed  by  the  bankrupt  may  be  set 
off  to  him  at  the  time  the  order  lo  that  eftect  Is 


signed,  and,  In  that  event,  the  following  clause 
shall  be  inserted  in  Form  27: 

"  'And  it  appearing  that  the  said  bankrupt  \» 
entitled  to  the  exemptions  claimed  In  the  8ched> 
ules  accompanying:  the  petition  herein,  it  la  fur- 
ther ordered  that  the  property  claimed  in  said 
schedules,  being  exempt  pursuant  to  |  1390  of  the 
Code  of  Civil  Procedure  of  the  State  of  New  York, 
be,  and  the  same  is  hereby  set  off  to  the  said 
the  bankrupt.'* 

"  Prior  to  asking  for  such  order  the  bankrupt 
shall  satisfy  the  referee,  by  afRdavlt  or  otherwise, 
as  to  the  value  of  such  exemptions,  and  that  he 
is  entitled  to  the  same." 

The  court  may  set  off  the  exemptions  where 
no  trustee  has  been  appointed.  In  re  Allen  &  Co. 
(D.  C.  Va.).  13  Am.  B.  R.  SIS.  U4  Fed.  620:  In  re 
Smalley  v.  LAngenonr,  Iff  U.  S.  93.  49  U  Ed.  409: 
In  re  Smith  (D.  C,  Tex.),  2  Am.  B.  R.  190,  It 
Fed     791 

23.^.  Lipman  v.  Stein  (C.  C.  A..  3d  Cir.),  14 
Am.    R.    R.   30.   134  Fed.   235. 

234.  Burke  v.  Guarantee  Title  ft  Trust  Co.  (C. 
C.   A.,  3d  Clr.).  14  Am.  B.   R.   31,   184  Fed.  562. 

General  mtatement.— Wliere  the  property  of 
the  bankrupt  conitlstn  of  a  stock  of  merchandise 
it  will  be  Hufflclent  to  atute  In  the  schedule  that 
an  exemption  Ib  i-laimtMl  out  of  such  goods,  or 
out  of  the  proceed H  of  the  sale  thereof.  In  t% 
Maynard  &  Co.    (D.   C,   Ga.).   25  Am.  B.  R.  731. 
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e.  Amettdment  of  tohednles  as  to  olftim  of  aemptioni. —  General  Order  Xt 
permits  &n  amendment  to  aohedules  on  fthe  application  of  the  bankrupt. 
This  is  sufficient  to  authorize  an  amondmeint  so  as  to  permit  the  hanknipt  to 
claim  his  exemptions  where  he  haa  through  misrtake  failed  to  claim  euch 
€xemptionB.  If  he  inadvertently  omits  from  his  schedules  a  valid  claim  of 
exemption  an  amendment  qfiould  be  permitted  upon  satisfactory  proof  of  the 
mistake."*  But  an  amLendment  will  not  be  permitted  where  it  does  not 
appear  that  an  error  or  mistake  was  made,**  or  where  its  purpose  is  to  bene- 
fift  creditors  who  hold  waivers  of  exemptions  or  to  avoid  a  charge  of  con- 
<3ealment  of  property,^  or  where  it  is  apparent  that  the  exemption,  if  included 
in  the  schedules,  will  be  of  no  value  to  the  bankrupt  or  his  family."*'*  If  the 
claim  was  omitted  through  inadvertwce,  an  amendment  asserting  it  will 
usually  be  allowed,  even  to  reach  property  surrendered  by  one  creditor  to 
the  trustee.*^  The  application  for  such  amendment  should  be  seasonably 
made.**  An  amendment  should  be  permitted  upon  a  proper  showing  if  the 
application  was  made  within  a  reasonable  time  while  the  property  was  still 
in  the  handft  of  the  trustee,  unaffected  by  adverse  rights."® 


Carlaip  b]^  RSieiidiii*Bt.«^A)thoiHrh  the  pro- 
ordure  tn  claiming  and  setting  apart- a  bankrupt's 
exemption  is  Irreffulan  It  will  be  exeuaed.  wbere 
U  entails  no  Injury  to  anyone,  and.  If  reaulslta. 
maj  be  cured  by  amendment.  In  re  Kelly  (D.  C, 
Pa.).  »  Am.  B.  R.  730. 

28S.  In  re  TtoUett  (C.  C.  A.»  6th  Cir<),  &  Am.  B. 
R.  404.  106  Fed.  866;  In  re  Falconer  (C.  C.  A..  Sth 
Ctr.).  6  Am.  B.  R.  567,  110  Fed.  Ill;  In  re  White 
<D.  C,  Pa.),  11  Am.  B.  R.  556,  128  Fed.  51S:  In  re 
Duffy  (D.  C.  Pa.),  9  Am.  B.  R.  358,  118  Fed.  926; 
In  re  Fisher  (D.  C,  Va.),  15  Am.  B.  R.  662.  142 
Fed.  205;  In  re  Siaxon  (D.  C,  Iowa).  22  Am.  B.  R. 
424.  170  Fed.  356;  In  re  Goodman  (C.  C.  A.,  Sth 
<'tr.),  23  Am.   B.   R.  504,   174  Fed.   644. 

236.  In  re  Neal  (Ref..  Ohio).  14  Am.  B.   R.  550. 

237.  In  re  Moran  (D.  C.  Va.),  5  Am.  B.  R. 
472.  m  Fed.  901.  affd.  as  Moran  v.  Kin«r  (C.  C.  A.. 
4th  Cir),  7  Am.  B.  R.  176.  Ill  Fed.  780;  In  re 
Royal  (B.  C,  N.  C).  7  Am.  B.  R.  106.  112  Fed.  135. 

237a.  In  re  Kerry  (D.  C.  Me.),  29  Am.  B.  R. 

238.  AmeBdment    t9    include    ezenAp- 

tloB.-ln  re  Tollett  (C.  C.  A.,  6th  Clr.),  5  Am. 
B.  R.  404,  106  Fed.  866:  In  re  Falconer  (C.  C.  A., 
«th  Ch-.),  6  Am.  B.  R.  567,  110  Fed.  HI;  In  re 
Wblto  (D.  C,  Pa.),  11  Am.  B.  R.  556.  128  Fed.  518; 
In  re  Kanftnan  (D.  C.  Wis.),  16  Am.  B.  R.  118, 
142  Fed.  888:  In  re  MaxsonCD.  C.  la.),  88  Am.  B. 
R.  424,  170  Fed.  856.  But  In  In  re  Irwin  <C.  C.  A., 
M  Clr.),  88  Am.  B.  R.,  487,  174  Fed.  642.  revg.  22 
Am.  B.  R.  166.  177  Fed.  284.  it  has  been  held  that 
a^fter  a  bankrupt  bets  been  granted  a  discharge,  he 
nay  not  be  allowed  out  of  newly  discovered  as- 
•eta,  additional  eixemptions  sufficient  to  make  up 
the  total  exemptions  to  which  he  would  have  been 
allowed  in  the  first  instance. 


In  the  case  of  In  re  Baughman  (D.  C.  Pa.),  26 
Am.  B.  R.  167.  183  Fed.  668,  it  waa  held  that  where 
a  bankrupt  amended  his  schedules  so  as  to  with- 
draw a  claim  of  exemption  which  would  inure  to 
the  benefit  of  an  execution  creditor,  holding  a 
waiver  of  exemptloa,  the  effect  will  be  to  with- 
draw the  property  f^m  the  exemption,  and  it  will 
pess  to  the  trustee  to  be  administered  with  the 
assets  of  the  estate. 

239.  Appllcaitloii  for  ftmendment  to  bo 
■eaaonably  made.— In  re  Vomkerm  CD.  C. 
Pa.).  14  Am.  B.  R.  403,  135  Fed.  447,  where  the 
bankrupt  asked  for  the  privilege  of  amending  bis 
schedules  29  days  after  the  sale  of  all  hia  property 
by  the  trustee,  and  the  application  was  denied: 
In  re  Wunder  (D.  C,  Pa.).  13  Ajn.  B.  R.  701.  188 
Fed.  821,  where  the  application  was  denied  when 
made  after  the  creditors  had  gone  to  the  trouble 
and  expense  of  a  meeting  for  the  purpose  of  pass- 
ing upon  the  advisability  of  a  sale  and  the  saJe 
had  taken  place;  In  re  Sharr  (Ref.,  Ohio).  15  Am. 
B.  R.  491,  In  which  the  referee  denied  the  appli- 
cation of  the  wife  of  an  absconding  bankrupt  to 
claim  an  exception,  Where  her  husband  had  failed 
to  do  so,  it  appearing  that  she  had  waited  until 
after  the  numerous  creditors  of  her  husband  had 
been  to  the  expense  of  perserving.  advertising  and 
selling  the  property  claimed,  and  the  proceeds  of 
the  sale  were  in  court;  In  re  Burnham  (D.  C, 
Wasb.),  30  Am.  B.  R.  270.  citing  text. 

240.  In  re  Goodman  (C.  C.  A.,  5th  Cir.),  23  Am. 
B.  R.  504,  174  Fed.  644;  In  re  Irwin  (C.  C,  A..  3d 
Cir.).  88  Am.  B.  R.  487.  174  Fed.  642,  in  which  it 
was  held  that  an  application  to  amend  a  claim 
for  exemptions  should  be  made  within  a  reason- 
able time  after  discovering  the  facta  which  will 
Justify  the  amendment. 
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.  d.  Claim  of  speoific.  pjroperty. —  The  daim  m»st  be  ctearly  stated,. especially 
if  of  property  in  specie.^**  Where  the  State  law  specifies  the  propeirty  which 
may  be  set  apart  as  an  exempition,  (tiie  bankrupt  may  not  claim  and  the- 
triistee  may  not  set  apart  a  gross  sum  in  lieu  of  suoh  exemption ;  the  Steter 
law  must  be  complied  with  and  the  specific  property  must  be  claimed  and 
eet  apart,^^^  In  Pennsylvania,  after  a  sale  of  property  not  exempt,  a  bank- 
rupt, even  though  entitled  to  an  exemption  in  cash  in  the  first  instance,, 
cannot  assert  his  claim  against  the  C9£h,  proceeds  of  svich  sale.^  Under  the 
laws  of  that  Stote  it^  is  the  goods,  and  not  the  proceeds  of  their  sale,  that  h» 
is  entitled  to.^**  If  the  property  subject  to  exemption  has  been  sold  by  au- 
thority of  the  court  before  the  bankrupt's  claim  of  the  exemption  had  been. 
made,  or  the  time  allowed  for  making  it  has  expired,  the  right  to  its  allow- 
ance is  not  extinguished,  and  the  bankrupt  may  have  his  exemption  out  of 
the  proceeds  of  t^ie  sale.^*^ 


241.  In  re  Wilson  (D.  C,  Va.),  S  Am.  B.  R. 
S87,  106  F«d.  197. 

242.  Stat^  la-vr  determlnea  amount  and 
€3haracter.— The  statutes  of  the  State  determine 
the  amount  and  character  of  the  exemptions  and 
to  whom  they  ar«  allowed,  both  as  to  general  and 
■pedal  exemptions;  when  a  bankrupt  has  prop- 
erty which  is  specially  exempt  when  selected  by 
him,  and  other  property  subject  to  be  selected  In 
lieu  of  homestead,  at  the  time  of  the  filing  of 
his  petition,  it  is  his  duty  to  set  out  spedflcally. 
the  articles  selected,  together  with  his  estimate 
of  the  value  thereof,  separately.  Matter  of  Mc- 
Cllntock  (Ref.,  Ohio),  13  Am.  B.  R.  806.  affd.  by 
district  court:  se«  also  In  re  Groves,  6  Am.  B.  R. 
728.  holding  that  under  the  Ohio  statute  the  par- 
ticular property  selected  as  exempt  must  be  de- 
scribed in  the  schedules;  a  claim  of  exemptions 
in  general  terms  is  Insufficient,  as  simply  "  1500.00 
In  lieu  of  a  homestead,"  unless  at  the  time  of  the 
bankruptcy  there  was  cash  in  the  estate. 

In  re  Wunder  (D.  C.  Pa.),  13  Am.  B.  R.  701. 
133  Fed.  821,  in  which  the  court  said;  "  In  order 
that  he  may  be  allowed  his  claim  he  must  comply 
with  the  requirements  of  the  state  law  as  well  in 
regard  to  the  manner  of  making  the  claim  as  to 
the  articles  claimed,  and  as  to  whether  he  has 
done  this  or  not,  the  law,  as  construed  by  the 
highest  court  of  the  State,  will  be  conclusive.  If 
'  the  bankrupt  does  not  comply  with  these  require- 
ment.^, the  property  will  pass  to  the  trustee  to  be 
distributed  among  the  creditors  like  other  assets 
<^  the  bankrupt,  and  he  is  deemed  to  have  waived 
the  right  of  exemption,  unless  he  asserts  his  claim 
at  a  time  long  enough  before  t]ie  time  of  sale,  to 
prevent  a  postponement  of  the  same.  His  right 
of  election  is  gone  if  he  waits  until  the  sale  has 
taken  place.  The  fact  that  he  has  given  notice 
In  his  .schedules  filed,  that  he  will  claim  I30O 
worth  of  property  to  be  appraised,  will  not  entitle 
him  to  the  amount  of  |300  in  cash  out  of  the  pro- 
ceeds or  to  the  property  of  that  value,  where  he 
has  not  Eip*>cified  the  articles  as  claimed  by  the 
State  law."  in  re  Burman  (D.  C,  Ohio),  15  Am. 
B.  R.  4<)3.  140  Fed.  761;  Matter  of  Ncal  (Ref., 
Ohlo\  14  Am.  B.  R.  650,  holding  that  the  bank- 
rupt, in  making  his  claim  for  a  homestead,  should 
make  the  claim  for  specified  articles  of  property 
whJ  h  hf  had  on  hand  at  the  time  of  the  filing  of 
hl.«<   peiiUun;   In   re   Duffy   (D.   C,   Pa.),   9  Am.   B. 


R.  858,  118  Fed.  926,  holding  that  under  the  Penn- 
sylvania law  the  bankrupt  should  set  out  in  ht» 
schedules  the  exact  property-  whlcli  iie  elects  to 
take  as  exempt. 

248.  In  re  Hmskln  (D.  C.  Pa.),  »  Am.  B.  R. 
486,  109  Fed.  789;  In  re  Mann!ii«  (D.  C.  Pa.).  T 
Am.  B.  R.  571«  lU  Fed.  MS;  In  re  Stanton  (D.  C, 
Pa.),  9  Am.  B.  R.  T9,  U7  Fed.  607. 

SntnelencT  of  claim.— Where  bankrupt 
whose  stock  was  under  levy  and  in  the  custody 
of  the  sherifl^,  made  his  claim  for  exemptions  as 
follows:  "  Three  hundred  dollars  cash  from  the 
proceeds  as  provided  by  the  exemption  law  of 
Pennsylvania,  or  stock  to  the  value  of  three  hun- 
dred dollars  to  be  set  aside  by  the  appralsera,  as 
provided  by  law,"  and  when  the  stock  was  turned 
over  to  the  trustee,  pointed  out  to  the  lattet*  the^ 
items  claimed  by  him,  the  trustee  was  Justified 
in  setting  apart  the  exemption  claimed  and  re- 
porting the  items  and  estimated  value  thereof  to 
the  court,  and  his  report  should  have  been  con- 
firmed. In  re  Kelly  (D.  C.  Pa.),  28  Am,  B.  R. 
730. 

244.  In  re  Donahey  (D.  C.  Pa.)  23  Am.  B.  R. 
796,  176  Fed.  458. 

246.  Upman  v.  Stein  (C.  C.  A.,  8d  Cir.),  U  Am. 
B.  R.  80,  184  Fed.  235;  In  re  Renda  (D.  C,  Pa.). 
17  Am.  B.  R.  521.  151  Fed.  614,  holding  that  where 
property  which  the  bankrupt  has  asked  to  have 
set  apart  as  exempt  is  sold  by  his  receiver  In 
bankruptcy  with  his  assent,  his  claim  for  exemp- 
tions from  the  proceeds  of  sale.  If  made  within 
the  time  fixed  by  the  act,  must  be  recognised;  In 
re  LeVay  (D.  C.  Pa.),  11  Am.  B.  R.  U4*  126  Fed. 
990,  holding  that  an  exemption  might  be  allowed 
out  of  the  proceeds  of  the  sale  of  perishable  prop- 
erty, sold  by  receiver  under  the  direction  of  the 
court. 
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e.  Sftle  by  truBtee,  and  exemptJoiis  out  of  proceeds. —  Whfle,  as  a  nile,  the 
trii^t^  has  no  power  to  sell  the  exempt  pn>perty,  he  must  eell  it,^  where  it 
is  inseparable  from  other  property,  the  expense  of  sale  to  be  'borne  by  the 
general  estate,^'  and  the  bankrupt  is  then  entitled  to  hie  pro  rata  of  the 
proceeds.^  Thus,  where  all  of  a  bankrupt's  real  estate  is  covered  by  a 
mortgage  under  which  the  mortgagee  would  have  the  right  to  sell  and  convey 
the  title  in  fee  dischai^ged  of  any  exemption,  Jand  the  mortgagee  submits  hia 
daim  to  the  bankruptcy  court,  it  may  sell  the  land  and  allot  the  bankrupt 
his  homestead  from  the  proceeds,  but  it  has  no  power  to  order  the  amount 
paid  to  the  mortgagee.**'  The  bankrupt,  having  made  claim  for  hi-s  exemp* 
tion  within  the  time  fixed  by  the  act,  iA  n^Dt  debarred  because  the  goods  were 
sold  with  his  consent,^  and  where  an  exemption  will  be  defeated  unless  its 
allowance  be  in  cosh  out  of  the  proceeds  of  a  sale,  it  will,  if  praotioable,  be 
ordered  paid  out  of  such  proceeds.'** 


Exemptions  from  proceeds  of  sale.— • 
Where  the  bankrupt's  property  was  sold  by 
order  of  the  court,  by  a  reeeiver  appointed 
the  day  after  the  petition  in  bankruptcy 
was  filed,  and  prior  to  the  fUing  of  the 
schedule  by  the  bankrupt  and  on  the  day 
of  sale,  or  before  the  sale  began,  he  notified 
the  reeeiver  that  he  elaimed  his  exemption, 
and  specified  the  property  he  desired  set 
apart,  he  was  entitled  to  claim  his  exemp- 
tion  from  the  proceeds  of  the  sale.  Xn  re 
Sloan  (D.  C,  Pa.),  14  Am.  B.  R.  435,  136 
Fed.  873. 

Under  the  provisions  of  the  General  Code 
of  Ohio  allowing  exemptions  in  lieu  of 
homestead  to  be  selected  out  of  the  personal 
property  for  sale,  but  denying  such  exemp- 
tion from  a  judgment  for  the  purchase  price 
of  the  property,  a  bankrupt,  who  fails  to 
select  property  to  meet  his  claim  of  a  home- 
stead exemption,  but  permits  the  property 
to  he  sold  in  bulk  by  the  trustee,  is  not  en- 
titled to  exemptions  as  to  claims  for  pur- 
chase price  of  the  property,  but  may  be  al- 
lowed exemptions  as  to  claims  for  money 
horrowed.  flatter  of  Stern  (B.  C,  Ohio), 
30  Am.  B.  R.  694.  See  Matter  of  Nune- 
maker  (D.  C,  Ohio),  30  Am.  B.  R.  697. 

Sale  of  exempt  property  without  notice 
to  bankrupt. —  Where,  prior  to  his  adjudi- 
cation, a  bankrupt  is  deprived  of  the  pos- 
session of  his  property,  by  a  receiver  of  his 
firm,  appointed  by  a  State  court,  and  the 
trustee  in  bankruptcy  sells  the  property, 
upon  its  being  turned  over  to  him,  without 
notice  to  the  bankrupt  and  without  giving 
him  an  opportunity  to  make  his  selection 
of  exempt  property  before  the  sale,  the 
hankrupt  is  entitled  to  be  paid  his  exemp- 
tions in  cash  from  the  proceeds  of  euch  sale. 
In  re  Andrews  v.  Siinonds  (D.  C.  Mich.), 
27  Am.  B.  R.  116;  see  In  re  Zack  (D.  C, 
l*a.\,  28  Am.  B.  R.  138. 


846.  In  re  Oderkirk  (D.  C,  Vt.),  4  Am. 
B.  R.  617,  103  Fed.  779. 

247.  In  re  Hopkins  (D.  C,  Vt.),  4  Am. 
B.  R.  619,  103  Fed.  781. 

5M8.  In  re  Richard  (1>.  C,  No.  Car.),  2 
Ahl  B.  R.  506,  94  Fed.  633;  In  re  Kaiie 
(C.  C.  A.,  7th  Cir.),  11  Am.  B.  R.  533,  127 
Fed.  553;  In  re  Le  Vay  (D.  C,  Pa.),  11 
Am.  B.  R.  114,  125  Fed.  913,  in  which  case 
the  bankrupt  was  permitted  to  share  in  the 
proceeds  of  the  sale  of  perishable  property 
sold  by  a  receiver  under  the  direction  of 
the  court;  In  re  Stein  (D.  0.»  Pa.),  13  Am* 
B.  R.  384,  130  Fed.  629,  affd.  14  Am.  B.  R. 
30. 

849.  In  re  Paramore  &  Ricks  (D.  C,  No. 
Car.),  19  Am.  B.  R.  130,  156  Fed.  208. 

850.  In  re  Renda  (D.  C,  Pa.),  17  Am. 
B.  R.  521,  149  Fed.  614. 

851.  In  re  Luby  (D.  C,  Ohio),  18  Am. 
B.  R.  801,  155  Fed.  659.  See  also  In  re 
Rendar  (D.  C,  Pa.),  17  Am.  B.  R.  521,  14* 
Fed.  614;  Lipman  v.  Stein  (C.  C.  A.,  3d 
Cir.),  14  Am.  B.  R.  30,  134  Fed.  235;  In 
re  Arnold  (D.  C,  Ga.),  22  Am.  B.  R.  392„ 
169  Fed.  1000,  holding  that  where  property 
set  apart  as  exempt  was  sold  with  the 
bankrupt's  cons<*nt  upon  the  agreement  that 
his  exemption  should  be  paid  from  the  pro- 
ceeds of  sale,  and  they  only  bring  66  per 
cent,  of  the  inventory  value«  he  is  only  en» 
titled  to  his  pro  rata  part  of  the  proceeds. 

Setting  aside  exemptions  by  referee  upon 
trustee's  refusal  so  to  do;  payment  out  of 
proceeds. —  Where  a  bankrupt  has  complied 
with  section  7-a  (8)  of  the  bankruptcy  act 
by  indicating  in  his  schedule  the  property 
he  selected  to  have  set  apart  to  cover  his 
exemptions,  it  is  the  duty  of  the  trustee^, 
whose  duties  are  merely  iLdministrative,  to 
set  the  same  aside  for  his  use,  and  upon  the 
trustee's  refusal  so  to  do,  it  is  proper  for 
the  referee  to  award  the  bankrupt  his 
exemptions.     Where  exempt  property,   for 


216 


Exemption  of  Bankrupts. 


[§  6. 


f .  Ezoeptions  to  tnutee's  report —  ( 1 )  In  general. —  The  trustee  first 
determines  what  is  exempt.^*^  General  Order  XVll  requires  the  trustee  to 
report  to  the  court  in  twenty  days  after  receiving  notice  of  his  appointment, 
the  articles  set  apart  to  the  bankrupt  as  exempt,  "  and  any  creditor  may  take 
exceptions  to  the  determination  of  the  trustee  within  twenty  days  after  the 
filing  of  the  report/'  This  expressly  authorizes  a  creditor  to  take  excep- 
tions to  the  determination  of  the  trustee."^  The  determination  of  the  trus- 
tee is  not  final ;  if  exceptions  are  filed  within  twenty  days  the  referee  decides 
the  issue.  Until  exceptions  are  filed  there  is  no  issue.^^  A  creditor  must 
file  his  exceptions  within  twenty  days  after  the  filing  of  the  report ;  he  will 
not  be  permitted  to  come  in  after  the  expiration  of  that  time  and  file  ob- 
jections or  add  new  and  additional  grounds  to  those  already  filed.^^ 

(2)  Who  may  take  exceptions;  right  of  bankrupt. —  The  language 
of  the  General  Order  would  seem  to  indicate  that  only  creditors  may  except 
to  the  report  of  the  trustee  setting  apart  the  bankrupt's  exemptions  and  the 
referee's  action  thereon.  It  may  be  doubted  whether  the  order  should  be 
construed  as  restricting  the  right  of  a  bankrupt  to  take  exceptions  to  the 
determination  of  the  trustee  as  to  his  exemptions.^**  If  it  be  established 
that  the  duty  of  the  trustee  in  setting  apart  the  bankrupt's  exemptions  is 
ministerial,^^^  it  would  follow  that  he  would  be  bound  by  the  claim  of  the 


which  a  bankrupt  has  duly  made  claim,  has 
been  converted  and  sold,  the  bankrupt  is 
entitled  to  be  allowed  his  exemptions  out  of 
the  proceeds  of  the  sale,  since  property  that 
is  exempt  forms  no  part  of  the  bankrupt's 
estate,  so  as  to  permit  the  bankruptcy  court 
to  acquire  any  right  to  administer  upon  or 
distribute  it.  In  re  Finklestein  (D.  C, 
Pa.),  27  Am.  B.  R.  229. 

262.  In  re  Friedrich  (C.  C.  A.,  7th  Cir.), 
3  Am.  B.  R.  801,  100  Fed.  284;  his  report 
should  be  itemized,  In  re  Manning  (D.  C, 
Pa.),  7  Am.  B.  R.  571,  112  Fed.  948. 

253.  In  re  Friedrich  (C.  C.  A.,  7th  Cir.), 
3  Am.  B.  R.  801,  100  Fed.  284;  In  re  Smith 
(D.  C,  Tex.),  2  Am.  B.  R.  190,  93  Fed. 
791;  In  re  White  (D.  C.  Vt.),  4  Am.  B.  R. 
613,  103  Fed.  774;  McGahan  v.  Anderson 
<C.  C.  A.,  4th  Cir.),  7  Am.  B.  R.  641,  113 
Fed.  115. 

264.  In  re  Campbell  (D.  C,  Va.),  10  Am. 
B.  R.  723,  124  Fed.  417,  holding  that  a 
trustee  in  setting  apart  property  claimed 
as  exempt  acts  ministerially,  and  there  i.s 
no  issue  on  the  question,  whether  the 
exemption  is  properly  allowable,  until  ex- 
ceptions are  filed  to  the  trustee's  report. 
In  re  White  (D.  C,  Vt.),  4  Am.  B.  R.  613, 
103  Fed.  774;  In  re  Smith  (D.  C,  Tex.),  2 
Am.  B.  R.  190,  93  Fed.  791;  but  the  issue 
may  be  certified  to  the  judge  without  de- 


cision. McGahan  v.  Anderson  (C.  C.  A., 
4th  Cir.),  7  Am.  B.  R.  641,  113  Fed.  115. 

Exceptions  to  be  filed. —  Until  exceptions 
are  filed  to  the  trustee's  report  there  is  no 
issue  on  the  question  whether  the  exemption 
is  properly  allowable.  In  re  Campbell  (D. 
C,  Va.),  10  Am.  B.  R.  723,  124  Fed.  417. 
Exceptions  filed  more  than  twenty  days  after 
the  filing  of  the  trustee's  report  must  be 
dismissed.  Matter  of  Amos  (Ref.,  Ga.),  19 
Am.  B.  R.  804.  And  a  failure  to  file  excep- 
tions or  contest  the  bankrupt's  claim  will 
deprive  the  creditor  of  his  right  to  reopen 
the  matter.  In  re  Reese  (D.  C,  Ala.),  8 
Am.  B.  R.  411,  115  Fed.  993. 

256.  In  re  Cotton  k  Preston  (D.  C,  Ga.), 
25  Am.  B.  R.  532,  183  Fed.  190;  In  re  Amos 
(D.  C,  Ga.),  19  Am.  B.  R.  804. 

256.  In  re  Ellis  (Ref.,  Ohio),  10  Am. 
B.  R.  764,  in  which  Referee  Remington 
very  ably  insists  that  General  Order  17 
should  not  be  so  strictly  construed  as  to 
preclude  the  right  of  the  bankrupt  to  take 
exceptions  to  the  trustee's  determination. 

257.  Trustee  acts  ministerially. —  In  the 
case  of  In  re  Campbell  (D.  C,  Va.),  10  Am. 
B.  R.  723,  124  Fed.  417,  in  which  the  court 
said:  "But  the  trustee  acts  as  a  mere 
ministerial  agent.  Ordinarily  the  cred- 
itors do  not  appear  before  the  trustee;  ther 
are  allowed  to,  and  I  think  usually  do,  wai<( 
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bankrupt,  and  his  report  would  be  oonclusive  upon  the  bankrupt  The 
General  Order  indicates  that  the  trustee  is  to  make  a  determination.  The 
bankrupt  may  assert  a  claim  of  exemptions  which  does  not  conform  to  the 
State  law.  He  may  assert  a  claim  to  articles  which  are  not  allowable  and 
may  claim  a  greater  Talue  than  he  is  entitled  to.  Section  47-a  (11)  makee 
it  the  duty  of  the  trustee  to  set  apart  the  bankrupt's  exemptions.  It  is 
difficult  to  understand  how  this  may  be  done  without  determining  the 
Talidity  of  the  claim  to  exemptions  under  the  State  law.  In  performing 
this  duty  the  trustee  acts  in  a  quasi-judicial  capacity.  If  he  denies  the 
bankrupt's  right  to  a  specified  exemption,  and  refuses  to  set  it  apart,  the 
bankrupt  should  be  permitted  as  a  matter  of  right  to  eome  before  the  referee 
and  object  to  the  trustee's  determination. 

(3)  Rbpobt  and  exceptions  as  pleadings. —  The  exception  to  a  trus- 
tee's report  is  in  some  sense  a  pleading;  and  the  better  practice  is  to  verify 
it,  although  a  failure  to  verify  would  probably  not  be  fatal.^^  The  report 
of  the  trustee  and  die  exoeptions  of  creditors  constitute  the  plcsadings.^^ 
It  is  not  necessary  to  plead  the  exemption  laws  of  the  State,  as  the  federal 
courts  will  take  judicial  notice  of  the  laws  of  all  the  States.**^ 

g,  Allowance  of  exemptions;  proof  requited. —  The  bankrupt  should  show 
by  a  preponderance  of  proof,  that  he  is  entitled  to  the  exemption  where 
there  is  an  issue  on  the  question  as  to  whether  the  exemption  is  allowable.^^^ 
Although  a  law  allowing  exemptions  is  always  to  be  construed  liberally  and 
in  favor  of  the  debtor,*®  yet,  the  burden  of  proving  that  property  comes 
within  the  list  of  exemptions  rests  upon  the  claimant.  He  must  bring  him- 
self and  his  property  clearly  within  the  statute.^®  The  bankrupt  is  not  en- 
titled to  trial  by  jury  of  the  issues  raised  by  the  exceptions.*''^    A  referee's 


until  the  report  of  the  trustee  is  filed,  and 
then  they  make  their  objections  by  ex- 
oepting  to  the  report.  The  Bankrupt  Act 
requires  the  trustee  to  put  his  own  valua- 
tion on  the  property  claimed  as  exempt. 
And  unless  the  bankrupt  should  claim  a 
greater  value  than  the  State  law  allows 
him,  the  act  does  not  seem  to  authorize  the 
trustee  to  exercise  any  discretion.  Having 
valued  the  property,  his  duty  is  to  set  it 
apart  and  make  a  report.  His  action  is  in 
no  sense  even  a  quasi-judicial  finding  that 
the  exemption  is  properly  allowable.  There 
ifi  no  issue  on  this  question  until  exceptions 
are  filed  to  his  report.  And  on  that  issue 
as  above  stated,  the  bankrupt  clearly  htLA 
the  affirmative." 

i58.  In  re  Campbell  (D.  C,  Va.),  10  Am. 
B.  R.  723,  124  Fed,  417. 

250.  McGahan  v.  Anderson  (C.  C.  A.,  4tk 
Cir.),  7  Am.  B.  R.  641,  113  Fed.   115. 

260.  Matter  of  Reed  (D.  C,  Okla),  26 
Am.  B.  K.  286. 


261.  Matter  of  Rainwater  (D.  C,  Miss.), 
25  Am.  B.  R.  419;  McGahan  v.  Anderson 
(C.  C.  A.,  4th  Cin),  7  Am.  B.  R.  641,  113 
Fed.  115;  In  re  Turnbull  (D.  C-,  Mass.), 
5  Am.  B.  R.  549,  106  Fed.  667 

262.  In  re  Tilden  (D.  C,  Iowa),  1  Am. 
B.  R.  300,  91  Fed.  500;  Matter  of  Ellsworth 
Conley  (D.  C,  Neb.),  19  Am.  B.  R.  200,  162 
Fed.  806. 

268.  In  re  Turnbull  (D.  C,  Mass.),  5 
Am.  B.  R.  649,  106  Fed.  666;  McGahan  v. 
Anderson  (C.  C.  A.,  4th  Cir.),  7  Am.  B.  R. 
641,  113  Fed.  115;  In  re  Campbell  (D.  C, 
Va.),  10  Am.  B.  R.  723,  124  Fed.  417;  In  re 
Monroe  &  Co.  (D.  C,  N.  C),  19  Am.  B.  R. 
255,  156  Fed  216;  Guise  v.  State,  41  Ark. 
249;  Briggs  V.  McCullough,  36  Cal.  542; 
Swan  V.  Stephens,  97  Mass.  7;  Griffin  v. 
Sutherland,  14  Barb.   (N.  Y.)   456. 

268a.  In  re  Thedford  (D.  C,  Tex.),  27 
Am.  B.  R.  354. 
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findings  of  f ^ct  ,on  a .  claim  to  exemptidns-  will  not  be  disturbed  unless 
•pajpably  errbneona,^  but  where  a  trustee  has  been,  dispensed- with,  the 
judge  cannot  review*  the  decision  of  the  referee.^'*'  The  bankrupt  having 
jBold  goods  after  the  filing  of  the  petition  for  adjudication  and  used  the  pro- 
'ceeds,  the  amount  thereof  should  be  deducted  in  the  allo'Wa'nce  of  his  exemp- 
tio'ns.^®®  Where,  to  entitle  any  one  to  the  benefits  of  a  homestead  exemption 
statute,  he  is  required  to  cause  "  homestead  "  to  be  entered  in  the  margin  of 
his  record  title  to  the  same,  such  entry  may  not  be  made  after  the  qualifica- 
tion of  his  trusts  in  bankruptcy."''  Where  a  home^te(aid  exemption  is  allowed 
by  a  State  sta;tute  up  to  a  cea:^tain  amount,  and  such  exemption  is  claimed  in 
land  valued,  at  more  than  such  amount,  the  bankruptcy  court  has  jurisdiction 
to  determine  the  time  and  ra«anner  of  sotting  apart  the  exemption^  ajtid  may, 
if  necessary,  direct  a  sale  of  the  entire  property,  setting  apart  the  value  of 
the  bankrupt's  exemption.^^^* 

h.  Costs  and  expenses. —  Costs  may  be  paid  out  of  exempt  property  where 
there  are  no  other  assets.^  And  if  the  bankrupt  consenits  the  costs  and  ex- 
penses of'  ^jodminifitering  his  estate  may  be  paid  out  of  the  exemption  allowed 
to  him,  and  the  creditors  may  not  object  therertio.^  But  where  all  the  prop- 
-erty  of  the  bankrupt  estate  is  sold  for  the  purpose  of  converting  into  cash  the 
bankrupt's  hom€«tead  exemption  the  amount  of  the  exemption  should  be  paid 
to  the  bankrupt  without  deduction  of  the  costs  of  administration^^  Prop- 
erty set  apart  to  a  bankrupt  as  an  exemption  forms  no  part  of  the  banlcrupt 
estate,  and  the  referee  may  noi  diminish  it  by  allowing  commissions,  costs 
«nd  counsel  fees."^  A  bankrupt  will  be  required  to  deposit  the  amount  of 
the  costs  and  expenses  of  litigation  where,  being  entitled  to  a  homestead, 
ehe  has  been  granted  an  exemption  in  kind,  and  the  petition  of  the  trustee 
to  sell  the  assets  of  the  estate  has  been  denied.^ 


T.  TABLE  OF  CASES  ON  EXEMPTIOlffS  UNDER  THE  PRESENT  LAW,  ARRANGED 

BY  STATES. 

Alabama: 

Grarden,  In  re,  1  Am.  B.  E.  582,  98  Fed.  423 ;  reversed  in  In  re  Moore, 

7  Am.  B.  R.  285,  112  Fed.  289. 
Hopkins,  In  are,  1  Am.  B.  R.  209. 
'\       Sellers  v.  Bell,  2  Am.  B.  R.  529,  94  Fed.  801. 
Tune,  In  re,  8  Am.  B.  E.  285,  116  Fed.  906. 


264.  In  re  Waxelbaum  (D.  C,  Ga.),  4 
Am.  B.  R.  120,  101  Fed.  228. 

265.  In  re  Smith  (D.  C,  Tex.),  2  Am. 
B.  R.  190,  93  Fed.  791;  In  re  Dobbs  (D.  C, 
Oa.),  23  Am.  B.  R.  569,  175  Fed.  319. 

266.  In  re  Ansley  Bros.  (D.  C,  No.  Car.), 
18  Am.  B.  R.  457,  153  Fed.  983. 

267.  In  re  Youngstrom  (C.  C.  A.,  Stli 
Cir.),  18  Am.  B.  R.  572,  153  Fed.  98. 

267a.  Bank  of  Nez  Perce  v.  Pindel  (C.  C. 
A.,  9th  Cir.),  28  Am.  B.  R.  69. 

268.  In  re  Collier  (D.  C,  Tenn.),  1  Am. 
3.  R.  182,  93  Fed.  191;  In  re  Bean  (D.  C, 


Vt.),  4  Am.  B.  R.  58,  100  Fed,  262;  In  re 
Hines  (D,  C,  W.  Va.),  9  Am.  B.  R.  87,  117 
Fed.  790. 

269.  In  re  Castleberry  (D.  C,  Qa.),  16 
Am.  B.  R.  480,  133  Fed.  821. 

270.  Dunlap  Hardware  Co.  v.  Huddlestoc 
(C.  C.  A.,  5th  Cir.),  21  Am.  B.  R.  731,  167 
Fed.  433. 

271.  In  re  Yagar  (D.  C,  Pa.),  25  Am. 
B.  R.  51,  182  Fed.  951. 

272.  Matter  of  Lillian  Jackson  (Ref., 
6a.),  18  Am.  B.  R.  216. 
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Arkansas:  .       ^v 

Durham,  In  re,  4  Am-  B,  R  760^  iM.Fedl  381.  I 

Falconer,  In  re,  «Am.  Bw  R  657, 110. Fed.  111.  '     ^ 

Meriwether,  In  re,  5  Am.  B.  K..485,  1«7  Fed.  1021      ' 

Morrison,  In  re,  6  Am.  B.  R.  488,  110  Fed.' 7*4.  • 

Overstreet,  In  re,  2  Am.  B.  It  486. 

Park,  In  re,  4  Am.  B.  R.  432,  102  Fed.  602; 

Stone,  In  re,  8  Am.  B.  R.  416,  116  Fed.  35. 
California:  .  '     i  ' 

Diller,  In  re,  4  Am.  B.  R.  45,  100  Fedi  9^1. 

Fly,  In  re,  6  Am.  B.  R.  550,  110  Fed.  141.  -      - 

Hindman,  In  re,  5  Am.  B.  R.  20,  104.Fed.  531. 

Peterson,  In  re,  2  Am.  B.  R.  630,  95  Fed.  417. 

Scheld,  In  re,  6  Am.  B.  R.  102,  104  Fed.  870. 
Colorado: 

Nye,  In  re,  13  Am.  B.  R.  142. 

Prager,  In  re,  8  Am.  B.  R.  856. 

Florida: 

Carpenter,  In  re,  6  Am.  B.  R.  465,  109  Fed.  658. 

Georgia: 

Boorstin,  In  re,  8  Am.  B.  R.  89,  114  Fed.  696. 
Camp,  In  re,  1  Am.  B.  R.  165,  91  Fed.  745. 
Castleberry,  In  re,  16  Am.  B.  R.  159,  133  Fed.  821. 
Dobbs,  In  re,  23  Am.  B.  R.  569,  175  Fed.  319. 
Evans  v.  Ronnsaville,  8  Am.  B.  R.  236. 
Hill,  In  re,  2  Am.  B.  R  798,  96  Fed.  185.       ^ 
Jeffers,  Matter  of,  17  Am.  B.  R  368. 
Lynch,  In  re,  4  Am.  B.  R.  262,  101  Fed.  879. 
Nunn,  In  re,  2  Am.  B.  R.  664. 
Ogilvie,  In  re,  5  Am.  B.  R.  374. 
Rothschild,  In  re,  6  Am.  B.  R.  2. 
Stephens,  In  re,  8  Am.  B.  R  53,  114  Fed.  192. 
Swords,  In  re,  7  Am.  B.  R  436,  112  Fed.  661. 
Talbott,  In  re,  8  Am.  B.  R  427,  116  Fed.  417. 
Thompson,  In  re,  8  Am.  B.  R  283,  115  Fed.  924. 
Waxelbaum,  In  re,  4  Am.  B.  R  120,  101  Fed.  228. 
West,  In  re,  8  Am.  B.  R  564,  116  Fed.  767. 
Williamson,  In  re,  8  Am.  B.  R  42,  114  Fed.  190. 
Woodruff,  In  re,  2  Am.  B.  R  678,  96  Fed  317;  reversed  on  appeal 
as  Woodruff  v.  Cheeves,  5  Am.  B.  R  296,  105  Fed.  601. 

Indiana: 

Beals,  In  re,  8  Am.  B.  R  689,  116  Fed.  530. 
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Iowa: 

Hatch,  In  re,  4  Ain.'  B.  R  349,  102  Fed.  280. 

Lange,  In  re,  1  Am.  B.  R.  186;  reversed  on  review -iub  Xliiige,  In  re^ 
1  Am.  B.  R.  189,  91  Fed.  361. 

Little,  In  re,  6  Am.  B.  R.  681,  110  Fed.  621. 

Pope,  In  re,  3  Am.  B.  R.  525,  98  Fed.  722. 

Rafferty,  In  re,  7  Am.  B.  R  415. 

Steele  &  Co.,  In  re,  3  Am.  B.  R.  549,  98  Fed.  78 ;  reversed  on  appeal 
as  Steele  v.  Buel,  5  Am.  B.  R.  Il65,  104  Fed.  968. 

Tilden,  In  re,  1  Am.  B.  R.  300,  91  Fed.  500. 
Kansas: 

Parker,  In  re,  1  Am.  B.  R.  708. 
Kentucky: 

Oarmichael,  In  re,  5  Am.  R  R  551,  106  Fed.  789. 

Downing,  In  re,  15  Am.  B.  R  423,  139  Fed.  590 ;  s.  c.  148  Fed.  120. 

Sale,  In  re,  16  Am.  B.  R  235,  143  Fed.  310. 
Maine: 

Matter  of  Mullen,  15  Am.  B.  R  275,  140  Fed.  206. 
Maryland: 

Beauchamp,  In  re,  4  Am.  B.  R  151,  101  Fed.  106. 

Steiner  v.  Marshall,  15  Am,  B.  R  486,  140  Fed.  710. 
MassachiLsetts: 

Anderson,  In  re,  6  Am.  B.  R  556,  110  Fed.  741. 

Collier,  In  re,  7  Am.  B.  R  131,  111  Fed.  503. 

Tumbull,  In  re,  5  Am.  B.  R.  231;  affirmed  on  review  as  Tnmbull, 
In  re,  5  Am.  B.  R  549, 106  Fed.  666. 
Michigan: 

Hatch,  In  re,  2  Am.  B.  R  36. 
Missouri: 

Hostin,  In  re,  7  Am.  B.  R  362. 

Lynch,  In  re,  1  Am.  B.  R  245. 

Miller,  In  re,  1  Am.  B.  R  647. 

Stout,  In  re,  6  Am.  B.  R  505,  109  Fed.  794. 

White,  In  re,  6  Am.  B.  R  451,  109  Fed.  635. 
Jfew  York: 

Ellithorpe,  In  re,  5  Am.  B.  R.  681 ;  affirmed  on  review  as  Ellithorpe,. 
In  re,  7  Am.  B.  R  18,  111  Fed.  163. 

Lewensohn,  In  re,  3  Am.  B.  R.  594,  99  Fed.  73. 

Osborn,  In  re,  5  Am.  B.  R.  Ill,  104  Fed.  780. 

Stokes,  In  re,  4  Am.  B.  R  560. 
.2few  Jersey: 

Demarest,  In  re,  6  Am.  B.  R  232,  110  Fed.  638. 
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Horih  Carolina: 

Dingerhoef  Bros.,  In  re,  6  Am.  B.  R.  242,  109  Fed.  866, 

Duguid,  In  re,  3  Am.  B.  R.  794,  100  Fed.  274 

Evans,  In  re,  8  Am.  B.  R  730,  116  Fed  909. 

Grimes,  In  re,  2  Am,  B.  R.  160,  94  Fed.  800. 

Grimes,  In  re  (II),  2  Am.  B.  R.  610;  modified  on  review  as  Grimes, 
In  re,  2  Am.  B.  R.  730,  96  Fed.  529. 

Richard,  In  re,  2  Am.  B.  R  506,  94  Fed.  633. 

Royal,  In  re,  7  Am.  B.  R.  106,  112  Fed.  135. 

Waleott,  In  re,  15  Am.  B.  R.  386,  140  Fed.  4-60, 

Seabolt,  In  re,  8  Am.  B.  B.  57,  113  Fed.  766. 

Steed  &  Curtis,  In  re,  6  Am.  B.  R  73,  107  Fed.  682. 

Stevenson  &  King,  In  re,  2  Am.  B.  R.  230,  93  Fed.  789, 

Wilson,  In  re,  4  Am.  B.  R  260,  101  Fed.  571. 

Woodard,  In  re,  2  Am.  B.  R  692,  95  Fed.  955. 
Uorth  Dakota: 

Jewett  V.  Huffman,  13  Am.  B.  R  738. 
Oregon: 

Barrett,  In  re,  16  Am.  B.  R  46. 

Daubner,  In  re,  3  Am.  B.  R  368,  96  Fed.  805. 
Ohio: 

Groves,  In  re,  6  Am.  B.  R  728. 

McClintock,  In  re,  13  Am.  B.  R  606. 

Rhodes,  In  re,  6  Am.  B.  R  173,  109  Fed.  IIT. 
Pennsylvania: 

Black,  In  re,  4  Am.  B.  R  776,  104  Fed.  289. 

Bolinger,  In  re,  6  Am.  B.  R  171,  108  Fed.  374. 

Brown,  In  re,  1  Am.  B.  R  256 ;  modified  on  review  as  Brown,  In  re^ 
4  Am.  B.  R  46, 100  Fed.  441. 

Donahey,  In  re,  23  Am.  R  R  796,  176  Fed.  458. 

Haskin,  In  re,  6  Am.  B.  R  486,  109  Fed.  789. 

Hoover,  In  re,  7  Am.-B.  R  380,  113  Fed.  136. 

Jackson,  In  re,  8  Am.  B.  R  594,  116  Fed.  4-6. 

Long,  In  re,  8  Am.  B.  R  591,  116  Fed.  113. 

Manning,  In  re,  7  Am.  B.  R  571,  112  Fed.  948. 

Myers,  In  re,  4  Am.  B.  R  536,  102  Fed.  869. 
Hhode  Island: 

Caswell,  In  re,  6  Am.  B.  R  718. 

Jamiesoa.  In  re,  6  Am.  B.  R  601. 
South  Carolina: 

Anderson,  In  re,  4  Am.  B.  R.  640,  103  Fed.  854 ;  modified  on  appeal 
as  McGahan  v.  Anderson,  7  Am.  B.  R  641,  113  Fed.  115. 

McCntchen,  In  re,  4  Am.  B.  R.  81,  100  Fed.  779. 
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Texas: 

Baker,  In  re,  1  Am.  B.  R.  526. 

Burow  V.  Grand  Lodge,  13  Am.  B.  R.  642. 

Coffman,  In  re,  1  Am.  B.  E.  580,  93  Fed.  422. 

Harrington,  In  re,  3  Am.  B.  R.  639,  99  Fed.  390. 

Smith,  In  re,  2  Am.  B.  R.  190,  93  Fed.  791. 

Smith  (II),  In  re,  3  Am.  B.  R  140,  96  Fed.  832. 
Tennessee: 

ToUett,  In  re,  5  Am.  B.  R.  305,  105  Fed.  425 ;  affirmed  on  appeal  a» 
ToUett,  In  re,  5  Am.  B.  R.  404,  106  Fed.  866. 

Vermont: 

Alfred,  In  re,  1  Am.  B.  R  243. 

Bean,  In  re,  4  Am.  B.  R  53,  100  Fed.  262. 

Dawley,  In  re,  2  Am.  B.  R  496,  94  Fed.  795. 

Gordon,  In  re,  8  Am.  B.  R  255,  115  Fed.  445. 

Grady,  In  re,  14  Am.  B.  R  238,  138  Fed.  935. 

Hopkins,  In  re,  4  Am.  B.  R  619,  103  Fed.  781. 

Libby,  In  re,  4  Am.  B.  R.  615,  103  Fed.  776. 

Marquette,  In  re,  4  Am.  B.  R  623,  103  Fed.  777. 

Mosier,  In  re,  7  Am.  B.  R  268,  112  Fed.  138. 

Oderkirk,  In  re,  4  Am.  B.  R  617,  103  Fed.  770. 

Trombley,  In  re,  16  Am.  B.  R  598. 

White,  In  re,  4  Am.  B.  R  613, 108  Fed.  774. 
\Virginia: 

Fisher,  In  re,  15  Am.  B.  R  663. 

Gamer,  In  re,  8  Am.  B.  R  263,  116  Fed.  200. 

Ingalls,  In  re,  13  Anou  B.  R  512. 

Moran,  In  re,  5  Am.  B.  R.  472,  106  Fed.  901 ;  affirmed  on  appeal  as 
Moran  v.  King,  7  Am.  B.  R  176,  111  Fed.  730. 

Richardson  v.  Woodward,  In  re,  6  Am.  B.  R  94,  104  Fed.  878. 

Sisler,  In  re,  2  Am.  B.  R  760,  96  Fed.  402: 

Tobias,  In  re,  4  Am.  B.  R  656,  103  Fed.  68. 

Wilson,  In  re,  6  Am.  B.  R  287,  108  Fed.  197. 

Allen,  In  re,  13  Am.  B.  R  518,  134  Fed.  620. 

yVashington: 

Buelow,  In  re,  3  Am.  B.  R.  389,  98  Fed.  86. 
Herbold,  In  re,  14  Am.  B.  R  116. 
Thomas,  In  re,  3  Am.  B.  R.  99,  96  Fed.  828. 
Holden,  In  re,  12  Am.  B.  R  96,  127  Fed.  980. 
Smalley  v.  Laugenour,  13  Am.  B.  R  692,  196  IT.  S.  93. 
Thompson,  In  re,  15  Am.  B.  R  283,  140  Fed.  251. 
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Wisconsin: 

Friedrich,  In  re,  95  Fed.  282 ;  modified  on  appeal  as  Friedrich,  In  re^ 

3  Am.  B.  R.  801,  100  Fed.  284. 
Hoag,  In  re,  3  Am.  B.  B.  3»ft  97  Fed.  5^. 
Jones,  In  re,  3  Am.  B.  R.  259,  97  Fed.  773. 
Kaufman,  In  re,  16  Am.  B.  R  118,  142  Fed.  898. 
Mayer,  In  re,  6  Am.  B.  R.  117,  108  Fed.  599. 
Nelson,  In  re,  2  Am.  B.  R.  556. 
Peterson,  In  le^  1  Am.  R  R  264. 
SchnUer.  In  re,  6  Am.  B.  R  278,  108  Fed.  591. 
Kaufman,  In  re,  16  Am.  B.  R  118, 142  Fed.  852. 


SECTION  SEVEN 


DUTIES  OF  BANKRUPTS. 

§  7.  Duties  of  bankrupts.— a.  The  bankrupt  shall  (1)  attend  the 
first  meeting  of  his  creditors,  if  directed  by  the  court  or  a  judge 
thereof  to  do  so,  and  the  hearing  upon  his  application  for  a  discharge, 
if  filed;  (2)  comply  with  all  lawful  orders  of  the  court;  (3)  examine 
the  correctness  of  all  proofs  of  claims  filed  against  his  estate;  (4) 
execute  aud  deliver  such  papers  as  shallbe  ordered  by  the  court;  (5) 
execute  to  his  trustee  transfers  of  all  his  property  in  foreign  coun- 
tries; (6)  immediately  inform  his  trustee  of  any  attempt,  by  his 
creditors  or  other  persons,  to  evade  the  provisions  of  this  act,  coming 
to  his  knowledge;  (7)  in  case  of  any  person  having  to  his  knowledge 
proved  a  false  claim  against  his  estate,  disclose  that  fact  immediately 
to  his  trustee;  (8)  prepare,  make  oath  to,  and  file  in  court  within  ten 
days,  unless  further  time  is  granted,  after  the  adjudication,  if  an 
involuntary  bankrupt,  and  with  the  petition  if  a  voluntary  ba^nkrupt, 
a  schedule  of  his  property,  showing  the  amount  and  kind  of  property, 
the  location  thereof,  its  money  value  in  detail,  and  a  list  of  his  credi- 
tors, showing  their  residences,  if  known,  if  unknown,  that  fact  to  be 
stated,  the  amounts  due  each  of  them,  the  consideration  thereof,  the 
security  held  by  them,  if  any,  and  a  claim  for  such  exemptions  as  he 
may  be  entitled  to,  all  in  triplicate,  one  copy  of  each  for  the  clerk,  one 
for  the  referee,  and  one  for  the  trustee;  and  (9)  when  present  at  the 
first  meeting  of  his  creditors,  and  at  such  other  times  as  the  court 
shall  order,  submit  to  an  examination  concerning  the  conducting  of 
his  business,  the  cause  of  his  bankruptcy,  his  dealings  with  his  credi- 
tors and  other  persons,  the  amount,  kind,  and  whereabouts  of  his 
property,  and,  in  addition,  all  matters  which  may  affect  the  adminis- 
tration and  settlement  of  his  estate ;  but  no  testimony  given  by  him 
shall  be  offered  in  evidence  against  him  in  any  criminal  proceeding. 

Provided,  however,  That  he  shall  not  be  required  to  attend  a  meet- 
ing of  his  creditors,  or  at  or  for  an  examination  at  a  place  more  than 
one  hundred  and  fifty  miles  distant  from  his  home  or  principal  place 
of  business,  or  to  examine  claims  except  when  presented  to  him, 
unless  ordered  by  the  court,  or  a  judge  thereof,  for  cause  shown,  and 
the  bankrupt  shall  be  paid  his  actual  expenses  from  the  estate  when 
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examined  or  required  to  attend  at  aay  place  other  than  t^e  citjr,  town^ 
or  village  of  his  residence. 


Analogous  provisioiis:  In  U.  S.:  As  to  (5),  Act  of  1867,  |  14,  R.  8.,  |  5051;  As  to  (8), 
Act  of  1867,  §§  11,  26,  42  (as  amended  by  Act  of  Julj  27,  1868),  R.  S.,  §f  5014, 
5015,  5016,  5017,  5020,  5030,  5044;  Act  of  1841  {  1;  As  to  (9),  Act  of  1867,  |  26» 
R.  S.,  S  5086;  Act  of  1800,  §|  18,  52. 
In  Ens.:  As  to  (8),  Act  of  1883,  f  16;  As  to  (0),  Act  of  1883,  |  17.  See  also  Gea- 
eral  Rules  184  to  189-A,  and  217,  218. 

Crosa-references:   To  the  law:   As  to  meetings  of  creditors,  |  55-a. 

Hearings  upon  applications  for  discharges,  |  14-b. 

Lawful  orders  of  court,  |  1(4),  2(13),  (14),   (15),  (16). 

Examination  of  claims,  §57. 

Information  as  to  offenses,  |  29. 

Schedules  of  assets,  debts,  exemptions,  |f  18-a,  89^a(6),  69«,  70«a. 

Submission  to  examination,  f|  14-b(6),  21,  29,  39-a,  41» 
To  General  Orders:   See  V,  IX,  X,  XI,  XII,  XXII. 
To  Official  Forms:    See  Nos.  1,  14,  28,  29. 


SYNOPSIS  OF  SECTION. 
DVTIB9    OF   BANKRUPTS. 

I.  Miscellaneous  DutieSi  226. 

a.  Attendance  an  meetings ,  226. 

(1)  In  general,  226. 

(2)  Provisions  of  act  of  1867,  226. 

(3)  Presence  of  bankrupt  required,  226. 

(4)  Attendance  at  distance;  expenses,  227. 

(5)  Practice,  227. 

b.  Obedience  to  lawful  orders,  227. 

c.  Examination  of  claims  and  notification  of  truetee  of  proof  of  false  dUdme^ 

229. 

d.  Execuiion  and  delivery  of  papers,  229. 

(1)  In  general,  229. 

(2)  BJxecution  of  necessary  papers  to  pass  titlb  to  trustee, 

230. 

e.  Notification  of  trustee  of  attempt  to  evade  ad,  230. 

n.  Preparation  and  Filing  of  Schedules,  231. 

a.  In  general,  231. 

b.  When  to  he  prepared  and  filed,  232. 

c.  By  whom  to  be  prepared  and  filed,  232. 

d.  Punishment  for  failure  to  file,  232. 

e.  Use  of  schedules  as  evidence,  233. 

f.  Framing  schedules,  233. 

(1)  In  general.  233.  \ 

(2)  Contents,  234. 
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n.  Preparation  and  Filing  of  Sehedulea  —r- Continued : 

f.  Framing  schedules — Continued: 

(3)  Schedule  of  creditobs  and  liabilities,  234. 

(4)  Schedule  of  assets,  235. 

(5)  Claim  of  exemptions,  236. 

(6)  Verification,  238. 

g.  Amendment  of  schedides,  238. 

in.  PubUc  Examination  of  Bankropt,  239. 

a.  In  general,  239. 

b.  How  brought  on,  240. 

c.  Method  of  conducting,  241. 

d.  Svbject-matter  of  the  examination,  243. 

e.  Unsatisfactory  answers,  243. 

f .  Criminating  qy^stians,  244. 

g.  Effect  of  §  U^  (6),  246.     -^ 
h.  Effect  of  false  swearing,  247. 

i.  Examination  of  third  persons,  247. 


I.  mSCELLANEOUS  DUTIEa 

a.  Attendance  on  meetings. — (l)  In  general. —  The  first  statutory  duty 
of  the  bankrupt  prescribed  by  this  section  is  to  "  attend  the  first  meeting 
of  his  creditors,  if  directed  by  the  court  or  a  judge  thereof  to  do  so,  and  the 
hearing  upon  his  application  for  a  discharge,  if  filed."  Four  things  should 
be  noted:  (a)  The  bankrupt  is  not  obliged  to  attend  the  first  or  any  other 
meeting  of  creditors,  unless  ordered  to  do  so;  (b)  if  his  home  or  usual 
place  of  business  is  more  than  one  hundred  and  fifty  miles  from  the  place 
of  meeting,  he  canAOt  be  required  to  attend  save  for  cause  shown;  (c)  if 
ordered  to  attend  a  meeting  other  than  in  the  place  of  his  residence,  he  is 
entitled  to  actual  expenses  out  of  the  estate;  and  (d)  that,  none  of  these 
limitations  seeming  to  apply  to  a  hearing  on  discharge;  he  must  attend 
such  a  hearing,  wherever  it  is  and  at  his  own  expense,  even  though  not 
ordered  to  do  so.^ 

(2)  Provisions  of  act  of  1867.-^  There  was  no  like  clause  in  the  act 
of  1867.  Under  the  former  law,  it  was  held  that,  in  the  absence  of  an 
order  to  attend,  the  bankrupt  might  stay  away ;  ^  and  that,  for  sickness 
or  other  good  cause,  he  might  be  excused  f  but  that  he  must,  when  ordered, 
attend  a  meeting  called  to  consider  a  proposed  composition.* 

(3)  Presence  of  bankrupt  required. —  Under  the  present  law,  it  has 
been  said  that  the  bankrupt  is  required  and  should  be  present  at  the  first 
meeting  of  the  creditors  to  aid  the  referee  in  assisting  the  creditors.^     The 

1.  In   re  Shanker    (D.  C,  Pa.),   15  Am.  2.  In  re  Dumahaut,  Fed.  Cas.  4,124. 

B.  R.  109,  138  Fed.  862,  quoting  this  para-  3.  In  re  Carpenter,  Fed.  Caa.  2,427. 

graph  'with   approval,   and   holding   that  a  4.  In  re  Scott  et  al.,  Fed.  Cas.  12,519. 

referee,   if  requested,  must  require  the  at-  6.  In  re  Eagles  &.  Crisp  (D.  C,  No.  Car.), 

tendance  of  the  bankrupt  on  a  hearing  upon  3  Am.  B.  R.  733,  99  Fed.  695.     This  case 

objections  to  his  discharge.  is  a  brief  monograph  on  practice  at  meet- 
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bankrupt's  presence  is  not  indispensable.^    In  the  case  of  a  bankrupt  cor* 
poration  the  attendance  of  its  officers  may  be  required.^ 

(4)  Attekdancb  at  distancb  ;  expbnseb. —  The  proviso  at  the  Qnd 
of  this  section  does  not  require  the  attendance  of  the  bankrupt  at  a  place 
more  than  150  miles  from  his  home  or  principal  place  of  business,  and 
provides  for  the  pajm^it  of  his  expenses  from  the  estate  when  he  is 
required  to  attend  at  any  place  other  than  the  city,  town  or  village  of  his 
residence.  This  does  not  require  the  paym^it  of  the  bankrupt's  expenses 
Iprhere  he  voluntarily  removes  from  the  district  after  bankruptcy,^ 

(5)  Practice. —  By  Form  No.  14,  the  bankrupt  is  at  the  time  of  the 
adjudication  ordered  to  appear  before  the  referee  on  a  day  certain.  This 
in  actual  practice  should  be  forthwith,  since,  under  the  words  of  the  form 
and  of  General  Order  XII  (1),  there  is  doubt  whether  the  referee  acquires 
jurisdiction  imtil  he  does  so»  In  some  districts,  this  day  is  fixed*  as  that 
for  the  first  meeting  of  creditors  and,  if  so,  the  bankrupt  must  attend.  The 
more  common  practice,  however,  is  to  notify  the  attorney  in  charge  to 
produce  the  bankrupt  at  the  time  of  the  first  meeting,  a  practice  some- 
what loose,  as  not  probably  amounting  to  such  an  order  aa  to  require  the 
bankrupt's  presence  under  this  subsection^  or  sufficient  to  predica^te  thereon 
a  report  for  contempt  under  §  41-a(l)  and  b.  If  once  ordered  to  attend 
a  meeting,  he  must  attend  every  continuance  of  the  meeting ;  but  a  referee 
will  not  permit  the  bankrupt  to  be  harassed  by  repeated  applications  for 
adjournments.  When  the  presence  of  the  bankrupt  seems  not  likely  to 
be  required  at  a  continuance  or  at  subsequent  continuances,  he  should  be 
excused  and  a  minute  made  of  such  order.* 

b.  Obedience  to  lawful  orders. —  The  section  requires  the  bankrupt  to 
^*  comply  with  all  lawful  orders  of  the  court."  "  Bankrupt "  includes  any 
person  against  whom  a  petition  has  been  filed.^^  The  moment  a  person  vol- 
untarily files  a  petition  in  bankruptcy  he  submits  himself  personally  to 
the  jurisdiction  of  the  court  and  becomes  bound  to  obey  its  orders  and 
directions,  even  before  adjudication.^^  What  are  lawful  orders  depends 
on  many  facts,  such  as  jurisdiction,  and  the  like,  and  such  orders  may  be 


ings  of  creditors,  and  the  statement  therein 
that  a  bankrnpt  is  required  to  be  present 
at  the  first  meeting,  apparently  whether 
ordered  to  do  so  or  not,  may  be  questioned. 
6.  In  re  Parker  (Ref.,  Kan.)>  1  Am.  B.  R. 
615,  wherein  the  court  said:  "  I  am  of  the 
opinion  that  affair  and  reasonable  construc- 
tion of  that  clause  [clause  (1)  of  section  7, 
paragraph  a]  does  not  make  it  mandatory 
or  an  absolute  requirement  of  the  bankrupt 
to  be  present  at  either  the  first  meeting  of 
the  creditors,  or  at  the  hearing  upon  ap- 
plication for  discharge,  unless  directed  by 
the  court  or  a  judge  thereof  to  do  so. 


t> 


7.  See  Bankr.  Act,  §  1  ( 19 ) ;  In  re  Alpin 
&  Lake  Cotton  Co.  (D.  C,  Ark.),  12  Am. 
B.  R.  653,  131  Fed.  823. 

S.  In  re  Groves  <Ref.,  Ohio.),  6  Am. 
B.  R.  732. 

9.  The  aboye  suggestions  are  based  on  the 
practice  of  the  Erie  County  District  of  the 
Western  District  of  New  York. 

10.  Bankr.  Act,  i  1  (4).  In  re  Bromley, 
3  N.  B.  R.  686. 

11.  In  re  Kyler,  Fed.  Cas.  7,956,  2  Ben. 
414;  In  re  Harris,  3  N.  Y.  Leg.  Obs.   152. 

Any  voluatary  appearance  has  been  held 
sufficient  to  bring  a  person  within  the  jurisr 
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concerning  anj  of  the  numerous  acts  which,  under  the  law,  a  bankrupt 
and  his  creditors  or  other  persons  may  be  required  to  do  or  to  refrain 
from  doing.^  Thus,  the  court  may  order  a  bankrupt  to  turn  over  to  his 
trustee  goods  found  to  be  in  the  possession  or  under  the  ooatr(J  of  the 
bankrupt. ^^  But  the  failure  to  turn  over  property  which  is  not  in  the 
bankrupt's  possession  and  over  which  he  has  no  control,  does  not  constitute 
^  contempt ;  ^*  and  he  has  a  right  to  a  hearing  before  he  can  be  conunitted 
for  contempt ^^  If  a  bankrupt  explains  a  discrepancy  as  t6  goods  pur- 
chased by  him  prior  to  his  bankruptcy,  a  sunmiary  order  to  turn  over  suck 
goods  should  not  be  granted.^®  It  is  not  for  the  bankrupt  or  his  counsel 
to  determine  whether  the  order  is  lawful.^''  It  stands  until  it  is  modified 
or  withdrawn  by  the  court  ^®  even  though  the  court  be  without  juris- 
diction.^^ This  may  be  accomplished  by  a  personal  appearance  and  motion' 
'to  that  end,  or  the  court  may  act  proprio  tnotiu  It  has  been  held  that  the 
order  need  not  necessarily  be  in  writing;^  indeed,  referees  often  give 
oral  directions  to  the  bankrupt  which,  if  properly  noted  on  their  record 
books,  are  as  effective  for  all  purposes  (including  a  proceeding  to  punish 
for  contempt)  as  if  reduced  to  writing  and  actually  served.     It  is  under 


diction  of  the  court.  In  re  Ulrich,  Fed. 
Cas.  14,327,  3  Ben.  955;  In  re  Kirtland, 
Fed.  Cas.  7,851,  10  Blatch.  515. 

18.  Bankr.  Act,  |  2  (16),  and  discuBBlon 
thereunder,  ante. 

18.  In  re  Purvine  (C.  C.  A.,  5th  dr.),  2 
Am.  B.  R.  787,  96  Fed.  192;  In  re  Green- 
berg  (D.  C,  N.  Y.),  5  Am.  B.  R.  840,  106 
Fed.  496;  In  re  Rosser  (C.  C.  A.,  8th  Gir.), 
4  Am.  B.  R.  153,  101  Fed.  562;  Ripson 
Knitting  Works  v.  Bchreiber  (D.  C, 
Wash.),  4  Am.  B.  R.  299,  101  Fed.  810;  In 
re  Schlesinger  (G.  C.  A.,  2d  Gir.),  4  Am. 
B.  R.  361,  102  Fed.  117;  In  re  Wilson 
(D.  G.,  Ark.),  8  Am.  B.  R.  612,  116  Fed. 
419;  In  re  Schachter  (D.  G.,  Ga.),  9  Am. 
B.  R.  499,  119  Fed.  1,010;  In  re  Felson 
<D.  G.,  N.  Y.),  10  Am.  B.  R.  716,  124 
Fed.  288;  Schweer  v.  Brown  (G.  G.  A.,  8th 
Cir.),  12  Am.  B.  R.  178,  130  Fed.  329;  In 
re  Averick,  (D.  0.,  Pa.),  22  Am.  B.  R.  518, 
170  Fed.  521. 

Property  noit  part  of  estate. —  No  lawful 
order  can  be  made  for  the  delivery  to  the 
trustee  of  property  not  a  part  of  the  bank- 
rupt's estate.  In  re  Rosser  (G.  G.  A.,  8th 
Cir.),  4  Am.  B.  R.  153,  101  Fed.  562. 

14.  Ex  parte  Gomingor  (G.  G.  A.,  6th 
Cir.),  5  Am.  B.  R.  537,  107  Fed.  898,  aflfd. 
7  Am.  B.  R.  421,  184  U.  S.  18;  Boyd  v. 
Glucklieh  (G.  G.  A.,  8th  Gir.),  8  Am.  B.  R. 
393,  116  Fed.  131;  In  re  Gole  (C.  C.  A., 
Ist  Gir.),  16  Am.  B.  R.  302,  144  Fed.  392. 

Property  in  possession  of  spouse. — 
Where,  under  the  State  law,  the  proceeds  of 


a  sale  of  a  married  woman's  real  estate  is 
absolutely  subject  to  her  control,  the  fact 
that  the  money  was  paid  to  her  husband  is 
no  excuse  for  her  disobedience  of  an  order 
to  turn  over  the  money  to  her  trustee  in 
bankruptcy,  unless  she  shows  as  a  fact  her 
inability  to  obtain  its  actual  possession.  In 
re  Gole  (G.  G.  A.,  Ist  Gir.),  16  Am.  B.  R. 
302,  144  Fed.  392. 

15.  In  re  Herschkowitz  (D.  C.,  N.  Y.), 
14  Am.  B.  R.  86,  136  Fed.  950;  In  re  Da- 
vison (D.  C.,  R.  L),  16  Am.  B.  R.  337,  14a 
Fed.  673;  In  re  Gole  (G.  G.  A.,  1st  Gir.),. 
16  Am.  B.  R.  302,  144  Fed.  392;  In  re  Greer 
(D.  G.,  Ark.),  26  Am.  B.  R.  811. 

An  order  directing  a  bankrupt  to  turn 
over  property  to  his  trustee  should  not  con- 
tain a  direction  that  upon  default  he  be 
committed  until  he  obeys  the  order.  Upon 
that  issue  he  is  entitled  to  a  hearing.  In  re 
Gole  (G.  G.  A.,  1st  Gir.),  16  Am.  B.  R.  302» 
144  Fed.  392. 

18.  In  re  Reese  (D.  C.,  Pa.),  23  Am. 
B.  R.  521,  170  Fed.  986. 

17.  U.  S.  V.  Memphis,  etc.,  R.  R.  Ca,  5 
Fed.  238;  Atlantic  Go.  v.  Dittmar  Powder 
Mfg.  Go.,  9  Fed.  317;  Goodyear  v.  Mullee^ 
Fed.  Gas.  5,577 ;  Burr  v.  Kimback,  29  Fed. 
432;  Societe  v.  Western  Distilling  Co.,  42 
Fed.  96;  Ullman  v.  Ritter,  72  Fed.  1,000. 

IS.  Worden  v.  Searls,  121  U.  S.  14;  Wag- 
ner v.  U.  S.  (G.  G.  A.,  6th  Gir.),  4  Am.  B.  B» 
596,  104  Fed.  133. 

19.  In  re  Eaton,  51  Fed.  804. 

20.  Bridges  v.  Sheldon,  7  Fed.  45. 
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this  subsection  that  referees  frequently  report  contempts  growing  out  of 
a  bankrupt's  refusal  to  obey  an  order  requiring  the  surreskder  of  money 
or  property  in  his  possession.^^  Punishment  for  a  refusal  to  obey  a  lawful 
order  may  be  by  fine  or  imprisonment^  or  by  both.^  Since  the  amendatory 
act  of  1903,  there  is  a  further  penalty, —  the  refusal  of  a  discharge.^ 

c.  SsEaBunation  of  daima  and  notiioation  of  trustee  of  proof  of  false 
olaims —  Subdivisions  3  and  7  of  this  section  should  be  considered  together. 
The  forraer  makes  it  the  duty  of  the  bankrupt  to  '^  examine  the  correctness 
of  all  proofs  of  claims  filed  -against  his  estate ; "  and  the  latter  requires 
hipi  to  notify  the  trustee  "  in  case  of  any  person  having  to  his  knowledge 
proved  a  false  claim  against  his  estate."  ^  The  section  further  limits  this 
duty  by  providing  in  the  proviso  at'  the  end  thereof  that  he  shall  not  be 
required  ^^  to  examine  elaims  except  when  presented  to  him  unless  ordered 
by  the  court  or  a  judge  thereof  for  cause  shown."  ^  In  actual  practice, 
these  subsections  are  rarely  construed.  The  importance  of  a  personal 
examination  of  all  proofs  of  claims  by  the  bankrupt  is  apparent,  especially 
if  he  kept  no  books  or  his  business  records  are  unreliable.  As  a  rule,  the 
bankrupt  sits  by  at  the  call  of  claims  on  the  first  meeting  and  informs  the 
referee  whether  they  are  correct.  He  may,  of  course,  be  put  on  oath,  if 
desired.  He  should  also  be  frequ^itly  consulted  by  the  trustee  concerning 
the  correctness  of  claims  subsequently  presented.  At  all  times  until  his 
discharge,  or  until  the  final  closing  of  administration  if  the  discharge  is 
granted  sooner,  it  is  his  duty  to  inform  the  trustee  immediately  in  case 
he  knows  that  a  false  claim  has.  been  proven.  There  seems  to  be  no  penalty, 
either  by  contempt  or  as  for  the  commission  of  a  crime,  in  case  the  bank- 
rupt fails  to  perform  these  duties.^  He  also  has  suflicient  standing  to 
move  to  expunge  a  false  claim,  though  where  there  is  a  trustee,  the  latter, 
as  the  representative  of  all  the  creditors,  should  do  this.^ 

d.  Execution  and  delivtry  of  papers — (1)  In  general. —  Subdivisions 
4  and  5  require  the  bankrupt  "  to  execute  and  deliver  such  papers  as 
shall  be  ordered  by  the  court,"  and  "  to  execute  to  his  trustee  transfers 
of  all  his  property  in  foreign  countries."    Under  the  former  law,  a  formal 


21.  In  re  Wilson  (D.  C,  Ark.),  8  Am. 
B.  R.  612,  116  Fed.  419.  Ck>mpare  text  and 
case9  referred  to  under  If  2  (13 )  ( 15 ) ,  23-b. 
41-a(l). 

22.  Bankr.  Act,  §  2(13)  (15).  See  dis- 
cuBBion  under  such  Bubaections,  ante, 

.21  See  Bankr.  Aet,  |  14-b(6),  post. 

24.  For  proof  and  allowance  of  claima 
generally,  see  discussion  under  Section 
Fifty-seven  of  this  work. 

25.  Jacobs  v.  United  States  (C.  C.  A., 
Ist  Cir.),  20  Am.  B.  R.  550,  161  Fed.  694, 
holding  that  in  the  absence  of  evidence  that 
the  defendant  bankrupt  had  neither  exam- 


ined or  approved  claims  filed  against  his 
estate,  they  are  not  competent  as  admis- 
sions on  his  part  as  to  ownership  or  pos- 
session of  property,  and  the  admission  of 
such  evidence  was  erroneous  and  prejudi- 
cial. 

26.  Surely  not  under  §  2(13)  (15),  un- 
less there  is  an  order  by  the  court;  nor 
iinder  §  4l-a(l),  for  the  same  reason;  nor 
under  f  29-b(3),  which  refers  only  to 
creditors. 

27.  In  re  Ankeny  (D.  C,  Iowa),  4  Am. 
B.  R.  72,  100  Fed.  614. 
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Jlssignment  was  given  the  assignee  (trustee)  by  the  judge  or  register 
(referee).^®  This  seems  to  have  been  for  record  purposes^  a  difficulty 
now  met  by  the  requirement  permitting  lihe  recording  of  the  order  approv- 
ing the  trustee's  bond  in  the  proper  record  office,^  and  the  new  subsec- 
tion requiring  the  recording  of  a  copy  of  the  adjudication,^  No  formal 
assignment  is  now  necessary;  the  assets  of  the  bankrupt  at  the  time  the 
petition  was  filed,  by  operation  of  law,  passing,  as  of  the  date  of  the 
adjudication,  to  the  trustee  subsequently  appointed.'^  When,  however,  the 
property  is  subject  to  the  laws  of  another  nation,  a  formal  instrument, 
evidencing  the  transfer,  often  becomes  necessary,  and  must  then  be  exe- 
•cuted  by  the  bankrupt.^^ 

(2)  Execution  of  necessabt  papebs  to  pass  title  to  tbustee. — 
Under  the  broad  terms  of  these  subdivisions,  the  court  may  order  the 
bankrupt  to  execute  any  other  papers;  as,  for  instance,  such  consents 
as  will  permit  the  substitution  of  the  trustee  in  a  suit  pending  in  a 
State  court^  Under  the  present  law,  a  bankrupt  may  be  compelled  to 
execute  an  assignment  of  a  liquor  license,^^  and  to  transfer  his  interest 
in  an  insurance  policy.*®  The  court  may  compel  the  bankrupt  to  execute 
such  papers  as  may  be  necessary  to  transfer  a  seat  in  a  stock  exchange.*^ 
The  power  has  been  exercised  to  oompel  the  transfer  of  personal  rights 
and  privileges,  such  as  patents  and  trademarks,^  a  license  of  a  stall  in 
a  market,^  and  commissions  on  renewal  premiums  of  life  insurance  pol- 


icies. 
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e.  Notification  of  trustee  of  attempt  to  evade  aet. —  Subdivision  6  requires 
the  bankrupt  to  "  immediately  inform  his  trustee  of  any  attempt,  by  his 


2S.  Act  of  1867,  S   14;   R.  S.  §  5,044. 

89.  Bankr.  Act,  {  21-e. 

30.  Bankr.  Act,  §  47-c,  added  by  amenda* 
tory  act  of  1903. 

81.  See  Bankr.  Act,  S  70-a. 

Sa.  Compare  Oakey  v.  Bennett,  11  How. 
33.  See  In  re  Granite  City  Bank  (C.  C.  A„ 
8th  Cir.),  14  Am.  B.  R.  404,  137  Fed.  818, 
affg.  12  Am.  B.  R.  727. 

38.  Samson  v.  Burton,  Fed.  Cas.  12,285; 
Jn  re  Clark,  Fed.  Cas.  2,798;  Clark  v.  Bin- 
ninger,  39  How.  Pr.  363. 

84.  In  re  Fisher  (D.  C,  Mass.),  3  Am. 
B.  R.  406,  98  Fed.  891;  Fisher  v.  Cush- 
man  ( C.  C.  A.,  Ist  Cir. ) ,  4  Am.  B.  R.  646, 
103  Fe^.  860. 

86.  In  re  Diack  (D.  C,  N.  Y.),  3  Am. 
B.  R.  723,  100  Fed.  770;  In  re  Madden 
{C.  C.  A.,  2d  Cir.),  6  Am.  B.  R.  614,  190 
Fed.  348. 

36.  Matter  of  Hurlburt,  Hatch  &  Co. 
(C.  C.  A.,  2d  Cir.),  13  Am.  B.  R.  50,  133 
Fed.  504;  In  re  Keteham,  1  Fed.  840. 

87.  Ayer  v.  Murray,  105  U.  S.  126,  131. 


SS.   In   re  Emrich    (D.   C,  Fa.),   4   Am. 
B.  R.  89,  101  Fed.  231. 

89.  Commissions  on  renewal  premiums.-— 
In  the  case  of  In  re  Wright  (D.  C,  N.  Y.), 
18  Am.  B.  R.  198,  151  Fed.  S61,  the  oourt 
said:  "Under  the  terms  of  the  agreement 
in  controversy,  the  commissions  did  not  ac- 
crue until  the  renewal  premiums  were  ac- 
tually paid;  but,  as  the  services  in  pro- 
curing the  insurance  have  actually  been 
performed  by  the  agent,  the  liability  of  the 
insurance  company  to  pay  such  commis- 
sions become  fixed  and  absolute,  and  the 
insurance  company  is  released  from  ita  ob- 
ligation to  pay  the  commissions  only  when 
the  policy  lapses,  Or  the  insured  dies,  or, 
as  stated  in  the  contract,  when  the  renewal 
premiums  or  notes  are  unpaid.  It  is  clearly 
apparent  from  the  record,  that  there  exists 
a  reasonable  expectation  that  a  substantial 
portion  of  the  commissions  specified  in  tiu* 
contract  will  become  due  and  payable.  Such 
being  the  fact,  the  right  to  receive  commis- 
sions for  insurance  procured  by  an  agent 
is  unquestionably  assignable." 
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Creditors  or  other  persons,  to  evade,  the  provisions  of  this  act,  coming  to 
his  knowledge."  "  To  evade  the  provisions  of  the  act  '^  refers  only  to  an 
attempted  evasion  within  the  hankrupt^s  knowledge.  If  the  evasion  be 
an  accomplished  fact,  that  there  was  an  attempt  to  evade  would  probably 
follow.  It  would  seem,  too,  that  the  attempt  can  be  predicated  oi^  acts 
antedating  the  filing  of  the  petition,  as  the  acceptance  of  a  preference 
voidable  under  §•  60b,  or  the  completion  of  a  fraudulent  transfer,  with 
knowledge  on  the  part  of  the  transferee,  under  §  67^,  and  as  well  of 
those  that  are  in  the  law  deemed  continuing  as  of  those  actually  after  the 
bankrupt.**  There  is,  however,  no  penalty  for  failure  to  perform  this 
duty.  This  is  unfortunate.  Were  punishment  prescribed  and  enforce- 
ment against  the  bankrupt's  person  possible,  frauds  on  creditors,  due  to 
evasions  of  the  provisions  of  the  act,  would  rarely  occur. 

n.  PREPARATION  AND  FILING  OF  SGHEDULBS. 

a.  In  general. — Subdivision  8  of  this  section  provides  for  the  prepara- 
tion and  filing  by  the  bankrupt  of  a  schedule  showing  the  kind  and  value 
of  his  property,  a  list  of  his  creditors  and  a  claim  for  such  exemptions  as 
he  may  be  entitled  to.  This  provision  as  to  the  filing  of  schedules  is 
imperative,*^  and  one  of  the  most  important  duties  performed  by  a  bank- 
rupt's attorney  consists  in  the  preparation  of  his  schedules.  The  form 
prescribed*^  is  carefully  subdivided  and  elaborate  in  its  invitation  to  details* 
The  schedules  often  become  of  vital  importance  when  application  is  made 
for  a  discharge,  or  when  the  discharge  is  pleaded  in  bar  against  a  cred- 
itor at  the  time  of  the  bankruptcy.  The  necessity  for  careful  investi- 
gation increases  proportionately  to  the  remoteness  in  point  of  time  of  the 
failure  whence  came  the  debts.  No  voluntary  petition  should  be  filed  until 
the  attorney  in  charge  —  by  questioning  and  investigating  the  books  ojj 
the  debtor,  and  tracing  the  ownership  of,  not  merely  ordinary  debts  like 
accounts  and  notes,  but  also,  from  an  examination  of  the  records,  of  judg- 
ments and  unliquidated  liabilities  like  bonds  or  notes  accompanying  mort- 
gages —  is  reasonably  certain  that  he  knows  every  financial'  obligation  of 
his  client,  its  actual  then  owner,  and  the  post-office  address  of  that  owner.  The 
property  interests  of  the  debtor,  whether  present,  future,  or  contingent, 
should  also  be  carefully  ascertained,  as  should  the  exemptions  allowed  by  the 
State  law.  Not  until  all  these  facts  are  in  hand  and  summarized  should 
the  lawyer  begin  drawing  the  papers.** 

40.  Compare  Bankr.  Act,  §  29-b.  ing  right  wiU  save  many  delays  and  much 

41.  Matter  of  Back  Bay  Automobile  Co,      annoyances  later,  and,  to  the  bankrupt,  may 
(Rei.,  N.  Y.),  19  Am.  B.  R.  33,  37.  amount  to  a  discharge  that  can  be  relied 

42.  See  Form  No.  1.  '  on  as  a  stout  bar  to  all  possible  suits,  or  a 
48.  The  importance  of  these  suggestions      mere  reed  that  will  bend  and  break  when 

cannot  be  too  strongly  emphasized.     Start-      most  needed. 
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b.  Wliien  to  be  prepared  and  flled.-^It  is  the  bankrupt's  dnty^  to  file 
the  schedules  with  a  voluntary  petition,  or,  if  the  proceeding  be  involuntary, 
within  ten  days  after  the  adjudication,  unless  further  time  is  granted/^  For 
the  place  where  such  petition  mus?t  be  filed,  and  by  and  against  whom  it  can 
be  filed,  reference  should  be  had  to  the  appmpriate  (sections.^  Whether  a 
volun4iary  petition  can  be  filed  while  there  is  an  involuntary  pertition  pend- 
ing against  the  petitioner,  is  a  mooted  question,  as  it  was  under  the  previous 
law/^ 

c.  By  whom  to  be  prepared  and  filed. —  The  schedules  may  be  prepared 
and  filed  either  by  the  bankrupt,  by  tiie  opeditore,  or  by  the  referee.  Thus^ 
if  the  bankrupt,  in  an  involimtary  case,  fails  to  prepare  and  file  them  within 
ten  days,  or  where  the  bankrupt  otherwise  fails,  refuses,  or  neglects  ^o  to 
do,  the  referee  must  do  or  cause  it  to  be  done;  **  to  this  end  the  bankrupt  may 
be  ordered  to  appear  and  testify.  This  provision,  however,  seems  to  be 
modified  by  General  Order  IX.  By  itstterma,  in  involun>tary  cases,  the  initia- 
tive is  put  on  the  petitioning  creditors.  If  the  'bankrupt  oan  be  aorved  with 
notice,  his  failure  to  file  schedules  entitles  them  to  an  attachment  against  his 
person  ;**  if  he  cannot  be  found,  they  must  file  a  schedule  giving  the  names 

.  and  places  of  residence  of  all  the  creditors,  according  to  their  best  inf orma- 
tion.  They,  as  a  rule,  know  little  or  nothing  about  the  other  creditors. 
Hence  where  the  bankrupt  has  disappeared,  in  some  districts  a  pracfice  has 
grown  up  of  bringing  into  court  on  subpoenas  all  persons  who  would  be 
likely  to  know  the  facts,  and,  in  a  preliminary  proceeding,  on  the  evidence 
of  such  persoi»,  making  up  the  list  required.  Such  a  procedure  is  certainly 
within  the  broad  powers  conferred  on  courts  of  bankruptcy,  and  may  be  in- 
stituted  either  by  the  petitioning  or  other  creditors,  or  by  the  referee  himuself. 
Such  schedules,  when  prepared,  should,  of  course,  be  in  triplicate,  and  con- 
form as  nearly  as  possible  to  those  which  make  a  part  of  Form  No.  1,  though 
they  need  give  only  names  and  addresses.  Proceedings  to  compel  filing  may 
be  instituted  by  creditors,  although  the  trustee  is  the  proper  person  to  do  so ; 
in  oase  of  a  corporation  the  order  may  'be  directed  to  the  treasurer,  as  the 
officer  who  should  know  the  facts  essential  for  the  prepar"  tion  of  the  . 
schedules.*'* 

d.  Punishment  for  failure  to  file. —  A  bankrupt  may  be  adjudged  guilty 
t>f  contempt  of  court  for  refusing  and  neglecting  to  file  a  schedule  as  required 
by  this  section."    In  the  Southern  District  of  New  York,  a  bankrupt  who 


44.  In  re  Granite  City  Bank  (C.  C.  A., 
8th  Cir.),  14  Am.  B.  R.  404,  137  Fed.  818. 

45.  In  re  Back  Bay  Automobile  Co.  (D. 
C,  MasB.),  19  Am.  B.  R.  835,  158  Fed.  679, 
in  which  the  court  said:  "The  bankrupt 
must  file  his  schedules  in  court  according 
to  §  7-a  (8)  within  ten  days  after  adjudica- 
tion. It  may  be  true,  as  the  referee  says, 
that  there  can  be  no  objection  to  the  bank- 
rupt voluntarily  filing  them  at  any  time. 
But  the  filing  contemplated  in  §  12-a  must, 
I  think,  if  the  most  natural  and  reasonable 
construction  is  sought,  be  the  filing  required 
by   §   7.a    (8)." 

46.  See  Bankr.  Act,  §§  2,  3,  4,  5,  18,  59 
and  63. 


47.  Compare  In  re  Flanagan,  Fed.  Gas. 
4,850,  with  In  re  Stewart,  Fed.  Cas.  13,419. 
See  also  under  §  18  of  this  work. 

48   Bankr.  Act.  §  39-a  (6). 

49.  An  order  to  show  cause  why  a  bank- 
rupt should  not  be  compelled  to  file  his 
schedules  may  be  granted  without  notice. 
In  re  Brady  (D.  C,  Ky.),  21  Am.  B.  R.  364. 

49a.  In  re  Brocton  Ideal  Shoe  Co.  (C.  C. 
A.,  2d  Cir.),  29  Am.  B.  R.   76. 

50.  Matter  of  Fellorman  (D.  C,  N.  Y.), 
17  Am.  B.  R.  785,  149  Fed.  244;  text  cited 
in  In  re  Currier  (O.  C,  N.  Y.),  27  Am. 
B.  R.  594.  As  to  jurisdiction  of  referee 
to  require  filing  of  schedules,  see  Bankr.  Act^ 
§  38  (1)  and  discussion  thereunder. 
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refuses  or  neglecta  to  file  hia  schedule*  ia  fined,  in  the  first  instance,  a  euffici- 
^t  sum  to  compensate  tibe  attorneys  for  making  (the  motiodL  to  puniah  the 
<x)Dtempt;  if  the  imposition  of  such  fine  is  ineffectusal,  puniahmeo/t  by  im- 
prisonment is  inflicted.^^  ^ 

e.  Use  of  schedules  as  evidence. —  A  bankrupt's  schedule  is  in  the  nature 
of  a  pleading  so  as  to  bring  it  within  the  protection  of  §  860  of  the  U.  S.  Rev. 
Stets.,^^  and  is  incompetent  as  evidence  against  him  in  a  criminal  prosecu- 
tion for  concealing  from  his  trustee  property  belonging  to  the  estate ;  the 
reception  of  such  schedule  in  evidence  over  a  general  objection  to  its  com- 
petency, duly  excepted  to,  is  reversible  error."  And  it  has  been  held  by  the 
Supreme  Court  that  subdivision  9  of  subsection  d  of  this  section  does  not 
protect  the  'bankrupt  from  the  use  of  schedules  filed  by  him  in  the  proceed- 
ings." Schedules  may  be  used  as  evidence  in  «an  action  to  recover  an  un- 
lawful preference.** 

f.  Framing  schedules.— (l)  Ik  general. — As  under  the  act  of  1867,  the 
forms  accompanying  the  geent'al  orders  include  a  form  for  aebedules.  It 
has  been  held  that  a  failure  to  use  this  form  warmnts  a  dismissal  of  the 
petition.^  The  form  prescribed  covers  property  in  reversion,  remainder 
or  expectancy,  includes  property  held  in  trust  for  the  debtor,  or  subject 
to  any  power  or  right  to  dispose  of  or  to  charge,  including  a  particular 
statement  of  property  which  had  been  conveyed  for  the  benefit  of  creditors.®* 
Manifestly  the  use  of  the  form  is  in  the  interest  of  uniformity  and  for  the 
•convenience  of  the  courts  and  parties ;  but  s,  failure  to  pi^eeisely  observe  the 
form  is  not  necessarily  fatal."  Schedules  conforming  substantially  to  the 
requirements  of  the  statute  but  not  necess>arily  to  the  rules  and  forms  are 
sufficient.^  General  Order  V  provides  that  the  schedules  shall  be  written 
y\n  plainly,  without  abbreviation  or  interlineation,  except  where  siieh  ab- 
breviation and  interlineation  may  be  for  the  purpose  of  reference.  As  the 
schedules  must  be  filed  in  triplicate,  the  use  of  ihooe  blanks  tha;t  are  so 


51.  In  re  Schulman  &  Goldstein  (D.  O.y 
Is.  Y.),  20  Am.  B.  R.  707,  164  Fed.  440. 

5U.  Since  repealed  by  Act  of  May  7,  1910, 
«bap.  216,  36  Stats,  at*  Large  352.  See  En- 
sign V.  Comnioh wealth,  4  Pennsylvania  (U. 
S.  Sup.  Ct.),  30  Am.  B.  R.  408. 

52.  Johnson  v.  United  States  (C.  C.  A., 
Ist  Cir.),  20  Am.  B.  R.  724,  133  Fed.  30; 
Johnson  v.  United  States  (C.  C.  A.,  Ist 
Cir.),  22  Am.  B.  R.  359,  170  Fed.  581;  Ja- 
cobs T.  United  States  (C.  C.  A.,  Ist  Cir.), 
20  Am.  B.  R.  550.  161  Fed.  694;  In  re  Podo- 
lin  (D.  C,  Pa.),  30  Am.  B.  R.  576;  s.  c, 
29  Am.  B.  R.   406. 

63.  Admisaibility  of  schedules. —  The  ef- 
fect of  section  7  (9),  providing  that  no 
testimony  given  by  a  bankrupt  shall  be 
used  against  him  in  any  criminal  proceed- 
ing, is  confined  to  testimony  given  under 
sufh  clause,  and  does  not  apply  to  schedules 
tied  by  defendants  in  their  bankruptcy  pro- 
ceedings or  to  the  testimony  of  an  expert 
jwountant  based  upon  an  examination  of 
their  books  which  they  had  turned  over  to 
sneir  trustee;  but  such  evidence  is  admis- 
sible upon  the  prosecution  in  a  State  court 


of  an  indictment  charging  defendants  with 
having  violated  a  State  statute  in  receiving 
deposits  as  private  bankers  while  insolvent. 
Ensign  v.  Commonwealth  of  Pennsylvania 
(U.  §.  Sup.  Ct.),  30  Am.  B.  R.  408. 

54.  Utah  Association  v.  Boyle  Furniture 
Co.  (Utah  Sup.  Ct.),  26  Am.  B.  R.  867. 

95.  Mahoney  v.  Ward  (D.  C,  N.  Car.), 
3  Am.  B.  B.  770,  100  Fed.  278;  Matter  of 
McClintock  (Ref..  Ohio),  13  Am.  B.  R.  609. 

56.  In  re  Wood  (D.  C,  N.  Y.),  3  Am.  B. . 
R.   572,  95  Fed.  946;   In  re  Gailey    (C.  C. 
A.,  7th  Cir.),  11  Am.  B.  R,  539,  127  Fed. 
538. 

57.  Burke  v.  Guarantee  Title  A  Trust  Co. 
(C.  C.  A.,  3d  Cir.),  14  Am.  B.  R.  31,  134 
Fed.  562,  holding  that  the  failure  of  a  bank- 
rupt to  precisely  observe  Schedule  B  (5) 
relating  to  exemptions  is  not  necessarily 
fatal  to  a  claim  therefor.  But  see  In  re 
City  Contracting  &  Bldg.  Co.  (D.  C,  Ha- 
waii), 30  Am.  B.  R.  133. 

58.  In  re  Soper  (Ref.,  N.  Y.),  1  Am.  B. 
R.  193;  Burke  v.  Guarantee  Title  A  Trust 
Co.  (C.  C.  A.,  3d  Cir.),  14  Am.  B.  R.  31, 
134  Fed.  562.     See  also  under  §  18. 
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printed  as  to  permit  their  being  typewritten  and^  therefore,  ntanifokled,  is- 
advi^.  It  should  be  noted  also  that  the  statute  requires  that  the  scheduler 
only  be  in  triplicate.  The  petition  may  be  a  separate  paper,  though  this  ir 
tuiusual. 

(2)  Contents. —  The  schedules  divide  themselves  naturally  into  tliree 
parts,  (a)  of  creditors,  (b)  of  assets,  and  (c)  of  exemptions.     The  official 
form,  however,  includes  the  exemption  in  the  property  schedule.    The  official 
form  prescribes  in  extensive  det^iil  the  items  to  be  included.     Care  should 
be  used  in  observing  this  form.    It  would  serve  no  useful  purpose  to  describe 
this  form  in  this  place.    The  form  muet  ibe  examined  and  applied  to  the  ful- 
lest possible  extent  to  the  circumstances  of  each  particular  case. 
,    (3)  Schedule  of  creditobs  and  liabilities. — ^By  far  the  most  import^ 
ant  schedule  is  that  of  creditors.^    Its  puirpose  is  threefold ;  (^)  to  give  the* 
court  information  as  to  the  pei^sons  ^ititled  to  notice,   (b)  to  inform    the 
trustee  as  to  the  cjaims  against  the  estate  and  the  considerations  on  which 
they  rest,  and  (c)  to  an  extent  at  least,  to  limit  the  effect  of  the  bankrupt's 
discharge  to  parties  to  the  proceeding.    It  follows  that  the  requirements  of 
the  statute — "  a  liat  of  his  creditors,  showing  their  residences,  if  known,  if 
unknown,  that  fact  to  be  stated,  the  amounts  due  to  each  of  them,  the  oon- 
sideration  thereof,  the  security  held  by  them,  if  any,  and  «  claim  for  such. 
exiemptions  as  he  may  be  entitled  to,"  should  be  strictly  observed.     It  has 
been  held  that  ditto  marks  should  not  be  used.*®    The  practice  of  writing  the- 
word  "  none  "  where  the  facts  come  within  the  terms  of  the  forms  is  now  quite 
universal  and  should  be  followed.    The  names  of  creditors  should  be  written, 
with  care  ;^  and  when  the  creditor  is  a  copartnership  whose  claim  has  been  i«* 
duoed  to  judgment  in  favor  of  the  individuals,  the  names  both  of  the  finn  and 
of  the  individuals  should  be  set  out    Even  greater  care  should  be  observed  in 
addresses.     Schedules  are  -defective  if  they  do  not  contain  the  addresses  of 
creditors,  stating  street  and  number,  in  case  the  creditors  reside  in  large  cities^ 
or  unices  the  schedules  show  that  after  diligent  effort  no  better  addresees 
can  be  obtained.'*     If  the  residence  cannot  be  ascertained,  that  fact  muat 
be  stated,  land  the  proper  practice  requires  that  the  bankrupt  shall  state 
what  efforts  he  has  made  to  ascertain  the  residence.*^     If  a  wrong  address- 

59.  Schedule  A  (1)  (2)  (3)  (4)  (5)  of  Proof  of  search  for  address  — In  the  case 
Form  No.  1.  of  In  re  Dvorak  (D.  C,  la.),  6  Am.  B.  R. 

60.  In  re  Mackey  (Ref.,  N.  Y.),  1  Am.  66,  X07  Fed.  76,  the  court  said:  "The  act 
B.  R.  593.  requires  the  bankrupt  to  furnish  a  list   of 

61.  See  Liesum  v.  Kraus,  71  N.  Y.  Supp.  creditors  and  their  addresses,  and  in  casea 
1,022.  See  also  In  re  Archenbrown,  Fed.  like  the  present,  when  the  bankrupt  gives  a 
Cas.  504.  l^B^  of  creditors,  but  states  that  their  ad- 

62.  In  re  Brumelkamp  (D.  C,  N.  Y.),  2  dresses  are  unknown,  the  referee  should  re- 
Am.  B.  R.  318,  95  Fed.  814.  quire  the  addresses  to  be  furnished  or  satis- 

63.  In  re  Pulver,  1  N.  B.  R.  46,  Fed.  Cas.  factory  proof  to  be  made  that  the  same  oan- 
11,466. 
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of  a  creditor  ia  inaerted  in  the  schedule^  00  that  it  is  fair  to  assume  that 
he  did  not  receive  notice  of  the  proceedings^  he  will  not  he  affected  thereby 
and  a  discharge  of  the  bankrupt  will  not  be  a  defense  in  an  action  by  the 
creditor  on  his  claim.^  Where  the  address  of  the  creditor  is  scheduled 
88  ^'  unknown/'  when,  in  fact,  the  bankrupt  has  knowledge  thereof,  a 
judgment  in  favor  of  the  creditor  will  not  be  affected  by  the  discharge 
of  the  bankrupt.^  Abbreviated  addresses,  such  as  '^  13'5  Bway,"  are  not 
allowed  under  General  Order  V.^  It  seems  that  a  debt  is  not  "duly 
scheduled  "  when  the  office  address  instead  of  the  residence  is  given  in 
the  sdhedtde  under  the  designation  of  reddenoe,^  or  when  the  debt  of 
A.  Custard  appears  in  the  schedules  under  the  name  of  A.  Castard;^ 
or  when  the  debt  of  "  Greorge  Liesum ''  was  scheduled  under  the  name 
of  "  George  Liesman."  ^  All  creditors  should  be  scheduled,  even  those 
barred  by  the  statute  of  limitations;  but  scheduling  the  latter  is  not  a 
revival  of  the  debt,^^  although  it  may  be  different  in  case  of  a  voluntary  bank« 
mptcy,  where  it  afterwards  happens  that  the  bankrupt  was  not  insolvent.''^ 
Accuracy  is  not  so  important  in  stating  the  amount  of  the  debt,  its 
consideration,  or  when  and  where  contracted ;  but  these  facts  should  be  fully 
set  out  when  possible.  The  description  of  securities  should  be  sufficient  to 
inform  the  <;ourt  of  their  value,  should  a  motion  be  made  at  the  first  meeting 
to  adjust  the  same  for  voting  purposesJ^  Where  a  claim  has  been  reduced 
to  judgment,  it  may  be  scheduled  in  the  name  of  the  record  holder  although 
the  bankrupt  knows  that  the  claim  has  been  assigned  to  another  person.^ 
The  effect  on  the  discharge  of  the  omission  of  creditors  from  the  schedule 
is  discussed  under  section  seventeen,  post 

(4)  Schedule  op  assets. — The    words    of    the    statute    require    this 
schedule  to  show  "  the  amount  and  kind  of  property,  the  location  thereof,'^ 


not  be  ascertained  after  due  search  has  been 
made." 

61  Westheimer  v.  Howard,  14  Am.  B.  R. 
547,  47  N.  Y.  Misc.  145,  93  N.  Y.  Supp, 
518;  Matter  of  Quackenbush,  19  Am.  B.  R. 
647.  122  N.  Y.  App.  Piv.  456,  106  N.  Y. 
Supp.  773;  Murphy  v.  Blumenrich,  19  Am. 
B.  R.  910,  123  N.  Y.  App.  Div.  645,  108 
N.  Y.  Supp.  175. 

65.  Guasti  v.  Miller  (N.  Y.  Ct.  of  App.), 
26  Am.  B.  R.  797,  203  N.  Y.  259,  affd.  228 
U.  S.  — ,  29  Am.  B.  R.  201. 

66.  Sutherland  v.  Lasher,  11  Am.  B.  R. 
780,  41  Misc.    (N.  Y.)    240. 

67.  Weidenfeld  v.  Tillinghast  (C-  C,  N. 
Y.),  18  Am.  B.  R.  531. 

66.  Custard  ▼.  Wiggerson  (Sup.  Ct., 
Wis.),  17  Am.  B.  R.  337. 

69.  Liesum  ▼.  Kraus,  35  Hi»c.  376,  71  N. 
Y.  102^. 

70.  In  re  LiDraan  (O.  C.  N.  Y.),  2  Am. 
B.  R.  46,  94  Fed.  353;  In  re  Resler  (D.  C, 


Minn.),  2  Am.  B.  R.  602,  95  Fed.  304;  In 
re  Kingsley,  Fed.  Cas.  7,819,  1  N.  B.  R. 
329. 

70a.  In  re  Currier  (D.  C,  N.  Y.)  27  Am. 
B.  R.  594,  601,  approving  the  case  of  In  re- 
Gibson,  4  Ind.  Ter.  498,  69  S.  W.  974  (see 
note  to  In  re  Wooten  [D.  C,  N.  C.]^  9  Am. 
B.  R.  247,  118  Fed.  670)  holding  that  in- 
eluding  the  debt  in  a  voluntary  bankrupt** 
schedules  is  a  sufficient  acknowledgment  t<x 
revive  the  debt. 

71.  Bankr.  Act,  §  57-e. 

79.  Sellers  v.  Bell  (C.  C.  A.,  5th  Cir.),  2- 
Am.  B.  R.  529,  94  Fed.  811. 

Under  the  'statute  of  1841  it  was  held 
that  a  judgment  previously  confessed  though 
without  consideration  was  proper  to  be  in- 
serted in  the  schedule,  though  not  binding 
on  the  assignee.  In  re  Robertson,  1  K.  Y.. 
Leg.  Obs.  20.  ' 
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and  'Sts  money  value  in  detail."  What  has  been  said  in  the  previons 
paragraph  as  to  accnracy  and  details  applies  with  equal  force  here.  The 
oath  to  this  schedule  calls  for  an  affidavit  that  it  is  a  statement  of  ^'  all 
his  estate^  both  real  and  personal,"  words  which  mean  what  they  say.^ 
While,  where  the  omission  of  assets  is  charged,  it  is  not  usually  difficult  to 
show  either  mistake  in  law  or  want  of  intent,  the  only  safe  way  is  to 
schedule  all  interests  in  property,^*  including,  of  course,  property  claimed 
to  be  exempt,  whether  such  property  seems  to  pass  to  the  trustee  or  not.''* 
Property  transferred  by  the  bankrupt  by  general  assignment  or  other- 
wise, if  his  act  will  be  voidable  by  his  trustee,  as  well  as  all  property 
fraudulently  conveyed,  should  be  included.''^  A  grantee  of  lands  subject 
to  a  trust  for  the  benefit  of  the  grantor  takes  an  interest  in  the  lands  and 
must  schedule  the  same  upon  becoming  a  bankrupt.'^'^  A  bank  account 
should  be  scheduled  as  an  asset.^^  Where  a  tenant  has  a  three-fourths 
interest  in  growing  crops,  such  interest  should  be  scheduled.^  Where 
the  individual  property  of  the  bankrupt  is  mingled  with  property  of  an 
estate  of  which  he  is  the  administrator,  it  is  his  duty  to  prepare  the 
fiohedules  so  as  to  distinguish  the  individual  property  from  that  held  in 
the  representative  capacity.^  Property  acquired  by  the  bankrupt  between 
the  filing  of  the  petition  and  the  adjudication  should  not  be  scheduled.^^ 
(5)  Claim  op  exemptions. — The  law  does  not  compel  a  detailed  speci- 
iBcation  of  the  articles  claimed  as  exempt,^^  but  on  the  other  hand,  a  claim 
of  the  exemptions  in  general  terms  is  not  sufficient;  it  should  appear  what 
property  is  claimed  as  exempt.*^     If,  when  the  schedules  are  filed,   the 


7S.  See  Bankr.  Act,  §|  14  and  29,  post 

74.  In  re  Beal,  Fed.  Cas.  1,156. 

75.  In  re  Todd  ( D.  C,  Vt. ) ,  7  Am.  B.  R. 
770,  112  Fed.  315.  See  Bankr.  Act,  §  70,  as 
to  certain  insurance  policies. 

76.  In  re  Pierce,  Fed.  Cas.  11,141;  In  re 
O'Bannon,  Fed.  Cas.  10,394.  Contra:  In  re 
Robertson,  Fed.  Cas.  11,921;  In  re  Huss- 
man,  Fed.  Cas.  6,951,  2  N.  B.  R.  437. 

77.  In  re  Gailey  (C.  C.  A.,  7th  Cir.),  11 
Am.  B.  R.  539,  127  Fed.  538. 

78.  Steinhardt  v.  National  Park  Bank,  19 
Am.  B.  R.  72,  120  X.  Y.  App.  Div.  255. 

79.  In  re  Barrow  (D.  C,  Va.),  3  Am. 
B.  R.  414,  98  Fed.  582,  holding  that  where 
the  bankrupt  did  not  omit  such  crops  with 
a  fraudulent  intent,  he  should  be  allowed 
a  reasonable  compensation  for  labor  and 
earo  bestowed  upon  them  from  the  date  of 
the  adjudication. 

80.  In  re  Walther  (D.  C,  N.  Y.),  2  Am. 
B.  R.  702,  95  Fed.  941,  holding  that  the 
discharge  of  the  bankrupt  would  be  with- 
held until  the  schedules  were  so  prepared. 

81.  In  re  Harris  (Ref.,  111.),  2  Am.  B.  R. 
359,  99  Fed.  71. 


88.  Burke  v.  Guarantee  Title  k  Trust  Co. 
(C.  C.  A.,  3d  Cir.),  14  Am.  B.  R.  31,  134 
Fed.  662;  Lipman  v.  Stein  (C.  C.  A.,  3d 
Cir.),  14  Am.  B.  R.  30,  134  Fed.  235.  Com- 
pare In  re  Wunder  (D.  C,  Pa.),  13  Am. 
B.  R.  701,  133  Fed.  821;  In  re  DuflFy  (D.  C, 
Pa.),  9  Am.  B.  R,  358,  118  Fed.  926. 

Claim  of  exemptions  held  suffident. — 
The  following  claim,  while  perhaps  not 
commendable,  was  held  sufficient  in  Burke 
V.  Guarantee  Title  &  Trust  Co.  (C.  C.  A., 
3d  Cir.),  14  Am.  B.  R.  31,.  134  Fed.  562: 
"  I  claim  the  exemption  of  $300.00,  under 
the  Act  of  the  General  Assembly  of  Penn- 
sylvania, 1849,  section  one,  of  the  follow- 
ing property:  Stock  in  trade  in  my  shoe 
business,  at  No.  Ill  Frankstow^n  avenue, 
in  city  of  Pittsburgh,  county  of  Alleghany. 
Pa.;  stock  in  trade  consisting  of  shoes  and 
slippers,  and  men's,  women's  and  children's 
shoes  and  slippers,  as  set  out  in  schedule 
B,  Xo.  2,  under  head  of  C,  $300.00." 

83.  In  re  Neal  (Ref.,  Ohio),  14  Am.  B.  R. 
550;  In  re  Von  Kern  fD.  C,  Pa.),  14  Am. 
B.  R.  403,  135  Fed.  447;  In  re  McCUntock 
(Ref.,  Ohio),  13  Am.  B.  R.  606. 
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property  is  still  in  specie,  the  articles  themselves  should  be  described,^ 
and  he  will  not  be  permitted  to  claim  subsequently  his  exemptions  out  of 
the  proceeds  of  the  property  sold.*^  Where  a  schedule,  duly  filed  by  an 
involuntary  bankrupt,  contains  a  claim  for  exemptions,  the  bankrupt  is 
entitled  thereto  out  qf  the  proceeds  of  a  receiver's  sale  of  all  the  assets 
made  prior  to  the  filing  of  the  schedules,^  The  bankrupt  is  not  permitted 
to  omit  from  his  schedules  cash  on  hand  or  any  other  property  on  his 
claim  that  he  is  entitled  thereto  as  an  exemption;  such  a  course,  if  per- 
mitted, would  defeat  one  of  the  plain  provisions  of  the  law  and  deprive 
the  creditors  of  their  rights.^  His  claim  of  exemptions  must  be  filed 
with  his  schedules  as  a  part  thereof;  this  is  the  practice  indicated  by  the 
statute  and  the  official  forms.  While  the  State  statute  controls  as  to  the 
amount  and  kind  of  exemptions,  the  time  and  manner  of  claiming  them 
are  regulated  by  the  bankrupt  act,^  and  a  claim  therefor  in  the  schedules 
of  an  involuntary  bankrupt  will  be  regarded  as  effective.®*  The  future 
action  of  the  trustee  in  setting  apart  the  bankrupt's  exemptions  is  based 
upon  the  schedules  containing  the  claim,  and  it  is  the  assertion  of  the  claim 
in  this  manner  which  gives  the  court  jurisdiction.®^     The  form  of  the 


Insnffident  claim.— The  following  claim 
has  been  held  insufficient :  "  Fixtures  and 
wearing  apparel  under  and  hy  virtue  of  the 
Act  of  April  9th,  1849,  $300."  In  re  Von 
Kern  (D.  C,  Pa.),  14  Am.  B.  R.  403,  135 
Fed.  447. 

Amendment. — A  bankrupt  cannot  amend 
his  schedules  relating  to  exemptions,  so  as 
to  claim  something  therein  that  he  could 
not  have  claimed  at  the  time  his  petition 
was  filed,  nor  to  make  his  claim  better  than 
it  was.  In  re  Neal  (Ref.,  Ohio),  14  Am, 
B.  R.  550.      See  under    §   6,  ant€y  p.   213. 

84.  In  re  Haskin  (D.  C,  Pa.),  6  Am. 
B.  R,  485,  109  Fed.  789;  In  re  Woodard 
(D.  C,  Pa.),  2  Am.  B.  R.  692,  95  Fed. 
954. 

An  agreement  between  the  bankrupt  and 
his  trustee  that  the  bankrupt  should  retain 
goods  to  a  certain  amount  and  the  balance 
of  the  amount  of  exemption  should  be  paid 
in  cash  upon  a  sale  of  the  bankrupt's 
effects  is  unlawful  as  to  the  balance.  In 
re  Haskin  (D.  C,  Pa.),  6  Am.  B.  R.  485, 
109  Fed.  789. 

W.  In  re  Wunder  (D.  C,  Pa.),  18  Am. 
B.  R.  701,  133  Fed.  821;  In  re  Manning 
(D.  C,  Pa.),  7  Am.  B.  R.  571,  112  Fed. 
948;  In  re  Stein  (D.  C,  Pa.),  12  Am.  B.  R. 
384,  130  Fed.  629;  In  re  Prince  &  Walter 
(D.  C,  Pa.),  12  Am.  B.  R.  680,  131  Fed. 
546. 

Claim  "  for  the  proceeds."—  The  bankrupt 
should  claim  specific  property ;  a  claim  "  for 


»»- 


l^e  proceeds  of  personal  property,  $300 
is  not  authorized.  In  re  Donahey  (D.  C, 
Pa.),  23  Am.  B.  R.  796,  176  Fed.  458.  See 
discussion  under  Section  Six,  anie. 

86.  Lipman  v.  Stein  (C.  G.  A.^  3d  Cir.),. 
14  Am.  B.  R.  30,  13^4  Fed.  235. 

87.  In  re  Royal  (D.  C,  No.  Car.),  7  Am. 
B.  R.  106,  112  Fed.  135. 

Pension  money  in  the  hands  of  a  bank- 
rupt is  exempt  but  should  be  put  into  the 
Bohedale  as  money  on  hand  with  a  state*- 
ment  of  the  exemption.  In  re  Bean  (D.  C, 
Vt. ) ,  4  Am.  B.  R.  53,  100  Fed.  262. 

88.  In  re  Stein  (D.  C,  Pa.),  12  Am.  B.  R. 
384,  130  Fed.  377;  In  re  LeVay  (D.  C,  Pa.), 
11  Am.  B.  R.  114,  125  Fed.  990;  In  re 
Grove  <Ref.,  Ohio),  6  Am.  B.  R.  728;  In  re 
Prince  &  Walter  (D.  C.  Pa.),  12  Am. 
B.  R.  680,  131  Fed.  646;  In  re  Andrews  & 
Simonds  (D.  C,  Mich.)  27  Am.  B.  R.  116, 
holding  that  the  provisions  of  the  Bankr. 
Act  should  receive  a  liberal  and  not  a  nar- 
row or  technical  construction. 

89.  In  re  Stein  (D.  C,  Pa.),  12  Am- 
B.  R.  384,  130  Fed.  377;  Matter  of  Mc- 
Clintock  (Ref.,  Ohio),  13  Am.  B.  R.  006; 
In  re  LeVay  {D.  C,  Pa.),  11  Am.  B.  R. 
114,  125  Fed.  990. 

90.  McGahan  v.  Anderson  (C.  C.  A.,  4th 
Cir.),  7  Am.  B.  R.  641,  113  Fed.  115.  See 
also  In  re  Nunn  (Ref.,  Ga.),  2  Am.  B.  R. 
664;  In  re  Harrington,  1  N..  B.  N.  513;  In 
re  Uarber,  2  N.  B.  N.  Rep.  449. 
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schedule,  B  (5 ) ,  recognizes  the  propriety  of  estimating  the  value  of  the 
articles  claiined  and  of  mentionmig  the  State  statute  untier  which  the 
exemptioa  is  claimed. 

(6)  Yejbificatjoin.— rThe  previous  statute  required  the  schedules*  to  be 
verified  befojfe  a  Fiaderal  officer.  ..Now,  they  can  be  verified  befok«  a  State 
pfficer.®^  The  oaths,  like  eaqh  separate  sheet  of  tl^e  schedules,  should  be 
signed  by  the.  bankrupt  As.the  offipial  forms  ar^  now.  printed,  space  is 
not  provided  for  the  signature.  It  is  not  thought,  however,  thf|t  a  separate 
verification  is  so  essential  as  to  affect  jurisdiction  provided  the  schedules 
accompany  the  petition;  the  oath  to  the  latter,  when  coupled  with  its 
reference  to  the  schedules  and  what  they  contain,  cpmplies  with  the  statute.^ 

g.  Amendment  of  schedules.—  It  is  the  referee's  duty  to  cause  incomplete 
or  defective  schedules  to  be  amended.*^    This  he  can  do  on  his  own  motion, 

*  • 

or  in  response  to  an  application  under  General  Order  XI.  Amendments 
to  the  schedule  of  creditors  often  become  necessary.  If  the  first  meeting 
has  been  held,  an  amendment  may  deprive  a  creditor  brought  in  of  his 
right  to  participate  in  the  choice  of  trustee,  and,  therefore,  the  reason  for 
the  omission  should  appear  to  be  sufficient.^  Under  the  former  law^, 
it  was  held  that  amendments  might  be  made,  even  after  objections  had 
been  filed  to  a  discharge.®^  This  is  undoubtedly  so  under  the  present  law, 
but  the  utmost  good  faith  should  appear.^  It  was  held  in  an  exceptional 
case  that  a  discharge  might  be  opened  to  permit  an  amendment  of  the 
schedules  by  the  insertion  of  a  claim  omitted  through  a  mistake  of  law.®^ 
Both  petition  and  order  should  be  in  triplicate,  and  the  copies  intended 
for  the  clerk  and  the  trustee  should  be  immediately  sent  them  by  the 
referee.  As  already  suggested  the  schedules  may  be  amended  to  include 
a  claim  of  exemption.^®  A  suggested  practice  on  amendments  of  this 
character  is  set  out  in  the  foot-note.®*  Forms  for  the  amendment  of 
schedules  will  be  found  under  "  Supplementary  Forms,"  post 


91.  See  Bankr.  Act,  §  20-a. 

98.  Matter  of  McConnell  (Ref.,  N.  Y.), 
11  Am.  B.  R.  418. 

98.  Bankr.  Act,  §  39(2) ;  In  re  Orne,  Fed. 
€afi.  10,582;  In  re  Brumelkamp  <D.  C, 
If.  Y.),  2  Am.  B.  R.  318,  95  Fed.  814. 

94.  In  re  Myers  (D.  C,  Ind.),  3  Am. 
B.  R.  760;  In  re  Bean  (D.  C,  Vt.),  4  Am. 
B.  R.  53,  100  Fed.  262;  In  re  Wilder,  3  Am. 
B.  R.  761,   101   Fed.   104. 

96.  In  re  Heller,  Fed.  Cas.  6,339;  In  re 
Oonnell,  Fed.  Cas.  3,110;  In  re  Preston, 
Fed.  Cas.  11,392. 

96.  In  re  Eaton  (D.  C,  N.  Y.).  6  Am. 
B.  R.  531,  110  Fed.  731;  In  re  Royal  (D.  C, 
No.  Car.),  7  Am.  B.  R.  106,  112  Fed,  135; 
In  re  Mudd,  2  N.  B.  N.  Rep.  710. 

Amendment."— Application  has  been  de- 
feated after  a  year  has  elapsed  and  where 


objections  to  the  discharge  have  been  filed. 
In  re  Hawk  (C.  C.  A.,  8th  Cir.),  8  Am. 
B.  R.  71,  114  Fed.  916.  Conmdt  also  for 
amendments  of  claims  to  exemptions,  §  6; 
and,  for  amendments  to  petition,  {  18 ;  and 
for  amendments  ^to  proofs  of  debt,  |  57. 
See  also  "Supplementary  Forms,"  post. 

97.  In  re  McKee  (D.  C,  N.  Y.),  21  Am. 
B.  R.  306. 

98.  See  ante,  p.  213. 

99.  Amendment  of  sohedulet;  practice. — 
1.  Prior  to  the  time  set  for,  or  before  the 
transaction  of  any  other  business  at,  the 
first  meeting  of  creditors,  a  petition  and 
schedules  or  other  papers  may  be  amende<l 
and  new  parties  may  be  brought  in,  as  of 
course  and  without  notice,  unless  otherwise 
ordered.  Except  as  hereinbefore  in  this 
rule  provided,  at  or  after  the  first  meeting 
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m.  PUBLIC  BXAMINATION  OF  &AIlKi2UPX. 

a.  In  s»®neraL, —  Subdivision  9  of  this  section  requires  a  bankrupt  to 
submit  to  an  examination  concerning  the  conducting  of  his  business,  the 
€ause  of  his  bankruptcy,  etc  The  right  to  examine  the  bankrupt  is  essential 
to  a  due  administration  of  the  law.  It  has  existed  since  the  very  earliest 
of  the  English  bankruptcy  laws.  The  present  English  law  provides  for 
a  public  examination  even  before  the  first  meeting  of  creditors. ^^  Under 
our  law,  the  examination  may  be  had  "at  the  first  meeting  of  creditors 
or  at  such  other  times  as  the  court  shall  order."  This  permits  an  exami- 
nation  for  the  purpose  of  making  up  the  schedules,^^*  or  to  lay  a  foundation 
for  objections  to  a  discharge.^^  An  examination  pf  the  bankrupt  may 
be  had,  even  after  his  discharge,,  to  ascertain  whether  he  h^s,  after  his 
discharge,  concealed  property  from  his  trustee,^*^  But  the  court  should 
not  order  an  examination  concerning  the  acts,  conduct,  or  property  of  a 
bankrupt  before  the  adjudication.^^  The  intent  of  this  subdivision  seems 
to  be  that  creditors  may  have  an  examination  of  the  bankrupt  at  any  time^ 
during  the  pendency  of  his  proceedings.*^    It  has  been  held  that  where 


of  creditors,  a  petition  and  schedules  or 
other  papers  shall  not  be  amended  in  any 
material  matter,  except  on  an  application, 
made  either  at  a  stated  meeting  or  hear- 
ing, or  upon  motion  and  cause  shown,  after 
due  notice  to  the  adTerse  party  or  the 
creditor  or  other  party  in  interest  to  be 
affected  thereby.  In  case  the  amendment 
will  add  a  party  to  the  proceeding,  such 
party  shall  be  entitled  to  notice  of  the  mo- 
tion, and  any  meeting  already  noticed  may 
be  adjourned  for  that  purpose.  If  publica- 
tion is  begun  or  is  completed  when  the  mo- 
tion for  the  amendment  adding  other  par- 
ties is  made,  further  publication  as  to  such 
parties  may  be  dispensed  with. 

2.  All  applications  for  amendments  shall 
be  made  by  a  verified  petition  addressed  to 
the  referee,  and  the  amendments  desired 
shall  be  set  out  in  separate  schedules  or  par- 
agraphs and  in  such  a  way  as  to  bring  them 
clearly  to  the  •  attention  of  the  referee. 
Similar  schedules  or  paragraphs  shall  also 
be  incorporated  in  any  order  granting 
amendments.  Copies  of  orders  which  amend 
a  petition  and  schedules,  duly  certified  by 
the  referee,  shall  be  forthwith  filed  with  the 
clerk  and,  if  then  appointed^  with  the 
trustee.  (Rule  5,  Erie  County  District, 
Western  District  of  New  York.) 

100.  Eng.  Act  of  1883,  {  16.  This  resem- 
bles our  requirement  for  an  examination  in 
open  court  before  a  composition  may  be 
.offered,  {  12-a. 


101.  In  re  Franklin  Syndicate  (D.  C, 
N.  Y.),  4  Am.  B.  R.  244,  101  Fed.  402. 

108.  In  re  Price  (D.  C,  N.  Y.),  1  Am. 
B.  R.  419,  91  Fed.  605,  holding  that  but 
one  such  examination  should  be  had.  See 
also  In  re  Mellen  (D.  C,  N.  Y.),  3  Am« 
B.  R.  226,  97  Fed.  326. 

103.  In  re  Peters  (Ref.,  Mass.),  1  Am. 
B.  R.  248. 

A  bankrupt  after  his  diacharge  and  while 
the  bankruptcy  proceedings  are  pending  un- 
determined must  submit  to  an  examina- 
tion, at  the  instance  of  his  trustee,  as  to  the 
affairs  ahd  transactions  connected  with  the 
bankrupt  estate,  especially  where  he  has 
been  duly  subpoenaed  and  paid  the  attend' 
ance  fees  of  an  ordinary  witness.  In  re 
Westfall  Bros.  &  Co.  (D.  C,  Cal.),  8  Am. 
B.  R.  431. 

104.  In  re  Crenshaw  (D.  C,  Ala.),  19 
Am.  B.  R.  266,  155  Fed.  271,  in  which  case 
the  court  said:  ''Whjen  we  consider  those 
sections  of  the  Bankruptcy  Act  (§§  21,  58 
and  7 [9])  which  pertain  to  the  subject 
under  consideration,  and  which  should  be 
construed  together,  with  the  forms  which 
relate  thereto,  I  think  it  manifest  that  both 
the  act  and  forms  imply  that  such  examina- 
tion is  to  be  had  subsequent  to  the  adjudi« 
cation." 

10(F.  In  re  Mellen  (D.  C,  N.  Y.  ),  3  Am. 
B.  R.  226,  97  Fed.  326. 
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a  bankrupt  is  present  he  may  be  examined  without  notice,^**  and  that  he 
is  not  entitled  to  witness  fees.^^  An  examination  may  also  be  granted 
though  the  creditor  asking  for  the  same  has  not  filed  or  formally  proved 
his  claim/^^  unless  the  bankrupt  can  prove  that  the  claim  is  invalid.^^ 
If  present  at  a  regular,  meeting  of  creditors,  the  bankrupt  may  be  sworn, 
if  with  his  consent,  and,  while  there  is  authority  the  other,  way,^^^  without 
his  consent  if  so  ordered  by  the  court  —  this  under  the  general  powers 
conferred  by  §  2  (15)  and  the  broad  phrasing  of  the  subdivision  under 
discussion.  The  clause  is  to  be  so  construed  as  to  require  the  bankrupt's 
attendance  upon  a  hearing  of  objections  to  a  discharge,  if  requested  by 
the  creditors.*"  The  purpose  of  an  examination  under  this  provision  ia 
to  assist  in  the  administration  of  a  bankrupt's  property,  which  the  court 
undertakes  only  after  adjudication."^  And  the  obligation  of  a  bankrupt 
to  submit  to  an  examination  involves  the  duty  of  answering  truthfully  and 
as  intelligently,  connectedly  and  fully  as  mental  equipment  will  permit.*** 
b.  How  brought  on. — At  the  first  meeting  of  creditors,  the  referee  should 
ask  if  an  examination  of  the  bankrupt  is  desired,  and,  if  the  bankrupt 
is  present,  order  it  to  proceed.  If  the  bankrupt  is  absent,  a  direction 
through  his  attorney  will  usually  secure  his  presence.  If  he  is  obdurate, 
the  referee  may,  on  his  own  motion  or  at  the  instance  of  the  trustee  or  any 
creditor  whose  claim  is  proven,  make  an  order  requiring  his  attendance 
for  examination,*"  and  failure  or  refusal  to  attend  may  be  reported  as 
a  contempt.  If  the  bankrupt  is  confined  in  prison  or  a  State  hospital 
for  insane  criminals,  the  court  may,  in  its  discretion,  grant  a  writ  of 
habeas  corpus  ad  testificandum  compelling  the  custodian  of  the  bankrupt- 
to  produce  him  for  examination.**^     An  application  for  an  order  for  the 


106.  In  re  Brandt,  Fed.  Cas.  1,812,  2 
N.  B.  K.  215;  In  re  Bromley  A  Co.,  3  N. 
B.  R.  386. 

107.  In  re  Okell,  Fed.  Cas.  10,475,  2  Ben. 
144;  In  re  McNair,  Fed.  Cas.  8,907,  2  N.  B. 
R.  219. 

108.  In  re  Jehu  (D.  C,  Iowa),  2  Am. 
B.  R.  498,  94  Fed.  638;  In  re  Samuelsohn, 
(D.  C,  N.  Y.)  23  Am.  B.  R.  528,  174  Fed. 
911. 

The  listing  by  the  bankrupt  in  his  veri- 
fied schedules  of  a  debt  as  being  one  owed 
by  him  to  a  certain  person  is  prima  facie 
evidence  that  the  claim  exists  and  is  prov- 
able against  the  estate,  and  is  sufficient, 
unless  contradicted,  to  entitle  that  person 
to  appear  in  the  examination  of  the  bank- 
rupt. In  re  Walker  (D.  C,  No.  Dak.), 
3  Am.  B.  R.  35,  90  Fed.  550. 

109.  In  re  Kingsley,  Fed.  Cas.  7,818,  6 
Ben.  300;  In  re  Winship,  Fed.  Cas.  17,878, 


7  Ben.  194;  In  re  Belden,  Fed.  Cas.  1,241, 
4  N.  B.  R.  194. 

110.  In  re  Price  (D.  C,  N.  Y.),  1  Am. 
B,  R.  419,  91  Fed.  635,  and  Bankr.  Act, 
§  58-a  (1). 

111.  In  re  Shanker  (D.  C,  Pa.),  15  Am. 
B.  R.  109,  138  Fed.  862. 

112.  In  re  Back  Bay  Automobile  Co. 
(D.  C,  Mass.),  19  Am.  B.  R.  835,  158  Fei 
679. 

118.  Matter  of  Feller  (D.  C,  N.  Y.),  17 
Am.  B.  R.  785,  149  Fed.  244,  holding  that 
the  bankrupt  is  guilty  of  contempt  of  court 
if  he  persists  in  giving  vague,  contradictory 
and  evasive  answers  to  material  inquiries. 

114.  See  Jl>rm  No.  28. 

115.  In  re  Thaw  (C.  C.  A.,  3d  Cir.),  21 
Am.  B.  R.  561,  166  Fed.  71,  holding  also 
that  where  such  writ  is  issued,  It  may  be 
quashed  by  a  judge  of  another  court,  in  his 
discretion. 
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examination  of  a  bankrupt  is  ex  parle,^^^  and  may  be  granted  at  any  time 
before  the  final  disposition  of  the  proeeedings,^^^  but  where  an  examination 
already  had  is  apparently  fuU^  an  application  for  a  further  examination 
will  be  refused.^^  The  fact  that  one  creditor  has  examined  the  bankrupt 
is  no  reason  for  withholding  the  privilege  from  another."®  A  court  of 
bankruptcy  has  no  power  to  make  an  order  of  arrest,  as  the  basis  of  extra- 
dition proceedings,  for  the  purpose  of  an  examination.^^  The  proviso 
clause  of  this  subdivision  and  the  restrictions  as  to  time,  previously  noted, 
are  the  only  limitations,  other  than  a  sound  discretion,  on  the  granting 
of  this  order.  The  examination,  when  once  begun,  should,  however,  not 
be  unnecessarily  prolonged.  Nor,  after  the  completion  of  the  main  exam* 
ination  and  the  excuse  of  the  bankrupt,  should  be  be  recalled,  save  for 
good  cause  shown. 

c.  Kethod  of  conducting. —  The  usual  method  of  question  and  answer  is 
followed,  but  the  rules  of  evidence  are  not  the  same  as  on  ordinary 
trials.  The  examination  is  in  the  nature  of  an  inquisition,  and  great 
latitude  is  allowed  the  examiner.  It  may  be  taken  down  in  narrative 
fonn,  or  in  the  form  of  question  and  answer,^^  and  the  referee  may,  upon 
the  application  of  the  trustee,  authorize  the  employment  of  a  stenographer 
for  that  purpose  and  order  his  fees  paid  out  of  the  estate.^^  The  fiction 
that,  in  every  such  case,  the  trustee  has  been  directed  to  employ  a  stenog- 
rapher, seems  quite  general  throughout  the  country.  It  is  even  the  practice 
to  employ  such  an  assistant  where  there  is  no  estate  and  to  order  the 
bankrupt  to  deposit  with  the  referee  a  sum  sufficient  for  that  purpose.  This 
practice,  which  is  claimed  to  be  sanctioned  by  General  Order  X,  and  is 
usually  prescribed  in  local  rules,  is  clearly  within  the  broad  powers  con- 
ferred on  courts  of  bankruptcy  by  §  2  (16),  and  has  now  been  ratified 
by  usage.^*^     The  examination,  when  reduced  to  writing,  must  be  read 


116.  In  re  Mactntire,  Fed.  Gas.  8,821,  1 
Ben,  277. 

117.  In  re  SoHs,  Fed.  Gas.  13,165,  4  Ben. 
143;  In  re  Vetterlein,  Fed.  Gas,  16,926,  5 
Ben.  7;  In  re  FureUe,  Fed.  Gas.  5,132,  5 
K.  B.  R.  119. 

118.  In  re  Frisbie,  Fed.  Gas.  6,131,  13 
N.  B.  R.  349;  ^n  re  Isidor,  Fed.  Gas.  7,105, 
2  Ben.  123.      . 

119.  In  re  Adams,  Fed.  Gas.  40,  8  Ben.  7; 
In  re  Gilbert,  Fed.  Gas.  5,410,  l  Low.  340; 
In  re  Vogel,  Fed.  Gas.  16,984,  5  N.  B.  B. 
393. 

120.  In  re  Hassenbusch,  47  G.  G.  A.  177, 
108  Fed.  35. 

121.  General  Order  XXII ;  Bankr.  Act, 
I  39.a(9). 

122.  See  Bankr.  Act,  §  38-a(5). 

123.  Testimony  taken  by  stenographer.— 


Rule  II  of  Rules  for  Western  District  of 
New  York,  Erie  District,  provide  that: 

1.  The  examination  of  the  bankrupt  and 
other  witnesses  at  meetings  of  creditors  or 
otherwise,  and  all  testimony  offered  on  con- 
tested  claims,  or  for  any  other  purpose,  will 
be  taken  down  by  the  official  stenographer 
in  the  form  of  question  and  answer,  and 
transcribed.  One  copy  thereof  will  be  in- 
serted in  the  record  book  of  the  referee  and 
the  other  copy  will  be  delivered  to  the 
trustee.  The  expense  of  thus  perpetuating 
testimony  will  be  at  the  rate  of  ten  cents 
(lOc)  a  folio  for  both  copies,  and  shall  be 
paid  as  follows:  Where  there  are  no  assets, 
for  one  reasonable  examination  on  one  day» 
by  the  bankrupt,  and  thereafter  by  the 
creditor  or  party  in  interest  for  whose  bene- 
fit or  at  whose  request  such  examination  ia 
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over  by  the  bankrupt  and  subscribed  by  him.***  The  bankrupt  may  usnally 
have  ooimsel,  but  it  is  clearly  improper  for  a  former  counsel  of  the  bank- 
>7upt  to  conduct  his  examination  on  behalf  of  the  trustee.^^  Whether  a 
bankrupt  may  consult  counsel,  before  answering  a  question,  is  within  the 
discretion  of  the  examining  magistrate. ^^  The  bankrupt  may  be  cross- 
examined.^^  The  referee  has  ample  power  to  administer  oaths  and  compel 
the  production  of  documents.^®  He  should  enter  on  the  record  any  objec- 
tions to  testimony  and  his  rulings  thereon,  and  any  offers  to  prove  which 
he  rules  out,  as  well  as  any  statements  of  counsel  or  the  bankrupt  when 
asserting  the  latter's  constitutional  privilege.*^  Excluded  testimony 
should  be  taken  down  and  made  a  part  of  the  record  together  with  the 
ruling  of  the  referee  on  the  objections  and  the  exceptions  noted^*^  The 
reason  for  this  procedure  is  to  enable  the  judge  on  a  review  not  to  reverse 


had;  where  there  are  assets,  as  may  he 
ordered  hy  the  referee  in  each  particular 
ease. 

2.  After  the  testimonj  haa  heen  trans- 
cribed the  attorney  in  charge  of  the  case 
will  produce  each  witness  before  the  referee, 
that  such  testimony  may  be  signed  as  pro- 
Tided  in  General  Order  XXII. 

3.  If  indemnity  is  not  demanded,  all 
moneys  advanced  by  the  referee  in  publish- 
ing or  mailing  notices,  or  for  traveling  ex- 
penses, or  for  procuring  the  attendance  of 
witnesseBy  or  for  perpetuating  testimony, 
or  otherwise,  shall  be  paid  to  the  referee 
prior  to,  or  at  the  time  application  is  made 
to  him  for  the  report  or  certificate  called 
for  by  District  Rule  X. 

184.  General  Order  XXII. 

Signature  of  haakrupt. —  But  where  the 
testimony  was  not  signed  by  the  bank- 
rupt, it  was  held  that  it  could  be  received 
in  evidence  upon  the  testimony  of  the 
person  who  took  the  minutes.  In  re  Bard 
(D.  C,  N.  Y.),  5  Am.  B.  R.  810,  108  Fed. 
208. 

125.  In  re  Teuthom  (Ref.,  Mass.),  5 
Am.  B.  R.  767. 

126.  In  re  Tanner,  Fed.  Cas.  13,745,  1 
Low.  215;  In  re  Jackson,  Fed.  Cas.  7,662, 

2  Ben.  210;  In  re  Lord,  Fed.  Cas.  8,502, 

3  N.  B.  R.  243. 

127.  In  re  Levy,  Fed.  Cas.  8,296,  1  Ben. 
496;  In  re  Leachman,  Fed.  Cas.  8,157,  1 
N.  B.  R.  391;  In  re  Bragg,  Fed.  Cas. 
1,799,  5  Law  Rep.  232. 

128.  Bankr.  Act,  §  38-a   (2). 

129.  The  practice  is  clearly  indicated  in 
the  following: 

"  Referees  may  pass  upon  the  competency, 
materiality  and  relevancy  of  evidence  in 
matters  properly  before  them  for  investi- 
gation,  and  shall   have  all   the  powers  of 


the  judge  concerning  the  admission  or  re- 
jection thereof,  and  shall  note  on  the  record 
all  objections,  the  rulings  thereon  and  the 
exceptions  which  may  be  taken;  and  in 
cases  where  testimony  is  excluded  they 
shall  note  a  brief  statement  by  the  party 
offering  the  same  of  the  facts  he  expects 
to  prove  thereby.  Referees  shall  limit  the 
inquiry  before  them  to  relevant  and 
material  matters,  and  in  case  an  examina- 
tion or  a  cross-examination  is  unnecessarily 
prolix,  or  improperly  prolonged,  the  referee 
may,  in  bis  discretion,  limit  the  time  of 
such  examination;  or  he  may  impose  cosis^ 
including  the  fees  of  the  stenographer  and 
other  expenses,  upon  the  party  responsible 
for  the  improper  prolongation."  (Rule 
XXIV,  Western  District  of  Xew  York.) 
180.  In  re  Lipset  (D.  C,  N.  Y.),  9  Am. 

B.  R.  32,  119  Fed.  379;  In  re  Goltardi   (D, 

C,  Cal.),  7  Am.  B.  R.  723,  114  Fed.  328; 
Dressel  v.  North  State  Lumber  Co.  (D.  C, 
K.  Gar.),  9  Am.  B.  R.  541,  119  Fed.  531; 
In  re  Romaine  (D.  C,  W.  Va.),  14  Am. 
B.  R.  785,  138  Fed.  837;  In  re  Sturgeon 
(C.  C.  A.,  2d  Cir.),  14  Am.  B.  R.  681,  139 
Fed.  608;  Bank  of  Ravenswood  v.  Johnson 
(C.  C.  A.,  4th  Cir.),  16  Am.  B.  R.  206,  143 
Fed.  463.  A  contrary  conclusion,  dis- 
approved in  some  of  the  above  cases,  was 
reached  in  In  re  Wilde  (D.  C,  N.  Y.)» 
11  Am.  B.  R.  714,  131   Fed.  142. 

Stay  of  proceedings  to  determine  admis* 
sibility  of  evidence. — A  referee  must  receive 
all  the  evidence  offered  upon  a  hearing 
l)efore  him,  noting  the  objections  made 
thereto  and  may  refuse  to  stop  the  pro- 
ceedings and  certify  questions  raised  on 
the  objections  to  the  testimony.  Bank  of 
Ravenswood  v.  Johnson  (C.  C.  A.,  4th  Cir.), 
16  Am.  B.   R.  206,  143   Fed.  463. 
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a  decision  made  beeauae  of  tlie  lerror  of  the  referee  in  exolnding  evidence, 
bat  to  enable  such  judge  at  once,  without  reference  back. to  take  such  testi- 
mony, to  determine  the  issue  upon  the  proper  testimony,  disregarding  that 
which  was  imppoper.^^^ 

d.  8abject«]&atter  of  the  exaaiination. — This  is  pointed  out  by  the  words 
of  the  statute,  i.  e.,  ^^  concerning  the  conducting  of  his  business,  the  cause 
of  his  bankruptcy,  his  dealings  with  his  creditors '  and  other  persons,  the 
amount,  kind,  and  whereabouts  of  his  property,  and,  in  addition,  all  mat- 
ters which  may  affect  the  administration  and  settlement  of  his  estate." 
Broader  phrases  could  not  well  have  been  employed.*^  A  bankrupt  may 
be  required  to  disclose  to  the  trustee  the  combination  of  a  safe,^^  and  may 
properly  be  asked  whether  he  did  not,  shortly  before  his  bankruptcy,  sign 
a  statement  upon  the  strength  of  which  he  had  obtained  credit  and  merchan- 
dise from  one  of  his  present  creditors. ^'^  But  the  examination  cannot  as  a 
rule  be  extended  to  property  acquired  after  the  filing  of  the  petition  ;^^  or 
the  adjudication  ;^^  or  to  property  which  does  not  belong  to  the  bankrupt.^^^ 
On  the  other  hand,  it  is  not  limited  to.  transactions  during  the  four  months' 
period.^^  The  difference  between  an  examination  under  this  subsection 
and  one  under  §  21*-a  should  always  be  borne  in  mind.  Suggestive  pre- 
cedents under  both  statutes  will  be  found  in  the  foot-note.^® 

e.  Unsatisfactory  answers. —  Persistent  evasion  or  refusal  on  the  part  of  a 
bankrupt  to  answer  material  questions  within  his  knowledge  will  be  consid- 


ISl.  In  re  Lipset   (D.  C,  N.  Y.),  9  Am. 

B.  K.  32,  119  Fed.  379;  In  re  Romaine  (D.* 

C,  W.  Va.),  14  Am.  B.  R.  785,  138  Fed. 
837. 

18S.  In  re  Foerat  (D.  C,  N.  Y.),  1  Am. 
B.  R.  259,  93  Fed.  190. 

Penons  connected  with  bankrupt.— A 
vide  latitude  of  inquiry  should  be  aUowed 
in  the  examination  of  persons  closely  con- 
nected with  the  bankrupt  in  business  deal- 
ings or  otherwise,  for  the  purpose  of  dis- 
covering assets  and  unearthing  frauds. 
In  re  Horgan  (C.  C.  A.,  2d  Cir.),  3  Am. 
B.  R.  253,  98  Fed.  414;  In  re  Foerst  (D.  C, 
K  Y.),  1  Am.  B.  R.  259,  93  Fed.  190. 

183.  In  re  Ho<^s  Smelting  Co.  (D.  0., 
^a.),  15  Am.  B.  R.  83.  138   Fed.  954. 

134.  Matter  of  Jacobs  &  Roth  (D.  C, 
Pa),  18  Am.  B.  R.  728,  154  Fed.  988, 
therein  the  court  said:  "  It  is  not  to  be  in- 
tended by  this  to  state  that  a  general  voyage 
of  discovery  is  to  be  authorized  covering  any 
and  every  period  of  the  bankrupt's  businesB 
<lealing8  and  transactions,  but  only  such 
*8  within  a  reasonable  time  of  the  bank- 
^Pt  proceeding  can  fairly  be  taken  to 
sited  some  light  upon  his  affairs  at  that 
time. 


136.  In  re  Hayden  (D.  CL,  N.  Y.),  1  Am. 
B.  R.  670r  96  Fed.  199;  In  re  White,  2 
N.  B.  N.  Rep.  536.  But  see  In  re  Walton, 
1  N.  B.  N.  533;  In  re  Clark,  Fed.  Cas. 
2,805,  and  In  re  McBrien,  Fed.  Cas.  8,666. 

1S6.  In  re  Patterson,  Fed.  Cas.  10,815,  1 
Ben.  508;  In  re  Levy,  Fed.  Cas.  8,296,  1 
Ben.  496. 

137.  In  re  Van  Tuyl,  Fed.  Cas.  16,880, 
1  N.  B.  R.  636. 

138.  In  re  Brundage  (D.  C,  Iowa),  4 
Am.  B.  R.  47,  100  Fed.  613. 

139.  In  re  Lange  (D.  C,  N.  Y.),  3  Am. 
B.  R.  231,  97  Fed.  197;  In  re  Cliffe  (D.  C, 
Pa.),  3  Am.  B.  R.  257,  97  Fed.  540;  In  re 
TudOT  (D.  C,  Col.),  4  Am;  B.  R.  78,  100 
Fed.  796;  In  re  Kamsler,  2  N.  B.  N.  &  R. 
97,  97  Fed.  194;  In  re  Cdrley  (D.  C,  Ky.), 
5  Am.  B.  R.  554,  106  Fed.  862;  People's 
Bank  v.  Brown  (C.  C.  A.,  3d  Cir.),  7  Am. 
B.  R.  475,  112  Fed.  652;  U.  S.  V.  Wechsler 
(D.  C,  N.  Y.),  16  Am.  B.  R.  1;  In  re 
Bonesteel,  Fed.  Cas.  1,628;  In  re  Hoult, 
Fed.  Cas.  p,646;  In  re  Cooke,  Fed.  Cas. 
3,168;  In  re  Salkey,  Fed.  Cas.  12,252;  In 
re  Campbell,  Fed.  Cas.  2,348;  In  re  Hatje, 
Fed.  Cas.  6,215. 
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ered  as  contempt  and  be  punishable  as  such.^^  Thus^  under  the  former  law, 
where  the  bankrupts  had  concealed  a  large  sum,  and,  when  questioned,  *'  had 
told  all  they  knew  on  the  subject,"  and  refused  to  answer  further  questions  be- 
cause "  they  knew  no  more  about  the  matter,"  they  were  punished  for  con- 
tempt,"^ And  under  the.  present  law  it  is  faeid  that,  where  he  persistently 
answers  "  I  don't  know  "  to  questions  about  his  property,  which  he  must 
and  evidently  does  know,  and  could  answer  fully,  he  is  guilty  of  contempt."* 
From  unsatisfactory  answers  and  other  evid^ice  the  conclusion  is  sometimes 
drawn  that  the  bankrupt  is  withholding  property  from  his  trustee.^^  A 
bankrupt  may  be  guilty  of  contempt  when  he  refuses  to  answer  questions  and 
withdraws  from  the  office  of  the  referee;^**  and  his  testimony  may  be  re- 
jected where  it  is  unworthy  of  credit.^**^ 

f.  Criminating  queBtions. — The  once-mooted  question  as  to  whether  the 
words  "  but  no  testimony  given  by  him  shall  be  offered  in  evidence  against 
him  in  any  criminal  proceeding  "  amoimt  to  the  privilege  against  testifying 
against  himself  guaranteed  by  the  Fifth  Amendment  to  the  Constitution 
seems  no  longer  open.  It  is  now  well  settled  that  the  bankrupt  need  not 
answer  criminating  questions."®     The  authorities  to  the  contrary  seem  not 


140.  In  re  Singer  (D.  C,  Pa.),  23  Am. 
B.  R.  28,  174  Fed.  208;  In  re  Fellerman 
(D.  C,  N.  Y.),  17  Am.  B.  R.  785,  149  Fed. 
244. 

The  EngUsh  authorities  are  to  the  same 
eflfect.  Ex  parte  Legge,  17'  Jurist,  415; 
In  re  Martin,  11  Jurist,  461;  Ex  parte 
Lord,  10  Mees.  &  W.  463;  In  re  Bradbury, 
11  Jur.  189,  14  C.  B.  15;  In  re  Taylor,  8 
Ves.  328 ;  Ex  parte  Nowlan,  6  Dumf .  &  East 
118,  6  T.  R.  58. 

Committed  for  contempt. —  Where  a 
bankrupt,  under  examination  before  a 
referee,  persistently  evaded  making  direct 
answers  to  questions  concerning  the  recent 
sale  of  a  house,  about  which  he  could  not 
have  been  ignorant,  and  it  becomes  neces- 
sary, because  of  such  conduct,  to  suspend 
the  examination,  he  wiU  be  committed  to 
jail  for  contempt.  In  re  Singer  (D.  C, 
Pa.),  23  Am.  B.  R.  28,  174  Fed.  208. 

Where  a  bankrupt's  whole  ezamination 
is  a  perfectly  transparent  case  of  duplicity, 
intentional  evasion  and  refusal  to  make 
any  explanation  of  the  facts  connected  with 
his  bankruptcy,  under  the  pretense  of  ig- 
norance and  stupidity,  and  he  manifests 
a  doliberate  determination  to  conceal  all 
the  material  facts  within  his  knowledge, 
he  will  be  adjudged  guilty  of  contempt  of 
court  and  committed  to  jail.  In  re  Schul- 
man  (D.  C,  N.  Y.),  21  Am.  B.  R.  288,  167 
Fed.  237.  aflfd.  23  Am.  B.  R.  809,  177  Fed. 
191;  U.  S.  V.  Appel  (D.  C,  N.  Y.),  31  Am. 
B.  R.  154. 


141.  In  re  Salkey,  Fed.  Cas.  12,253. 

142.  In  re  Gitkin  (D.  C,  Pa.),  21  Am. 
B.  R.  113,  164  Fed.  71. 

143.  In  re  McCormick  (D.  C,  N.  Y.),  3 
Am.  B.  R.  340,  97  Fed.  566;  In  re  Schles- 
inger  ^D.  C,  N.  Y.),  3  Am.  B.  R.  342,  97 
Fed.  935;  In  re  Deuell  (D.  C,  Mo.),  4  Am. 

'B.  R.  60,  100  Fed.  633. 

144.  In  re  Vogel,  Fed.  Cas.  16,984,  5 
N.  B.  R.  393. 

146.  In  re  Tudor  (D.  C,  CJol.),  4  Am. 
B.  R.  78,  100  Fed.  796;  In  re  Leslie  (D.  C, 
N.  Y.),  9  Am.  B.  R.  661,  119  Fed.  406. 

146.  In  re  Scott  (D.  C,  Pa.),  1  Am.  B. 
R.  49,  95  Fed.  815;  In  re  Hathorn  (Ref., 
La.),  2  Am.  B.  R.  298;  In  re  Rosaer  (D.  C, 
Mo.),  2  Am.  B.  R.  755,  96  Fed.  305:  In  re 
Feldstein  (D,  C,  N.  Y.),  4  Am.  B.  R.  321, 
108  Fed.  794;  In  re  Henschel  (Ref.,  N.  Y.), 
7  Am.  B.  R.  20>r;  In  re  Shera  (D.  C.»  N.  Y.), 
7  Am.  B.  R.  552,  114  Fed.  207;  In  re  Nach- 
man  (D.  C,  S.  Car.),  8  Am.  B.  R.  180, 
114  Fed.  995;  In  re  Kanter  (D.  C,  N.  Y.), 
9  Am.  B.  R.  104,  1J7  Fed.  356;  U.  S.  v. 
Goldstein  (D.  C,  Va.),  12  Am.  B.  R.  755, 
132  Fed.  789. 

Concealing  property. — A  bankrupt  may 
refuse  to  answer  questions  the  answers  to 
which  would  tend  to  show  him  guilty  of 
the  offense  of  concealing  property  after  his 
adjudication  under  §  29-b  of  the  bank- 
ruptcy act.  L^.  »S.  V.  Goldstein  (D.  C, 
Va.),  12  Am.  B.  R.  755,  132  Fed.  789. 

Larceny. —  The  bankrupt  cannot  be  com- 
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to  h&ye  teaafgpixeA,  the  full  l<»nee  af  Oomiselmiua  v.  Hitxsbooek.^^  The  Sa- 
preme  Oouft  luis  held  tluiit  full  effaot  may  be  giveia  to  ihe  immumty  piovi* 
aion  of  tbis  subdivision  by  •confiuing  it  to  tbe  teetimonj  givem  thereunder/^ 
jmd  that  sueb  pvovmon  does  not  apply  t»  alleged  f'alae  ewearing  in  the  course 
of  t^  bankrapbey  pnxseeding.^^  But  §  860  of  (the  Bevieed  Statul^s,  in 
iofoe  when  the  ineriminating  testimony  was  given,  prevente  the  uae  of  such 
testimosy  in  the  prosecutien  of  the  witness  for  perjury.^^  The  bankrupt 
inay  even  aeaert  his  priyifege  in  a  plea  in  le^nse  to  a  petition  that  he  be  or- 
dered to  eurrendetr  property.^^  That  the  protection  extends  only  to  a  prose- 
<mtioii  in  the  Fedeiral  oourt^,^  and  thai  the  bankrupt's  books  taken  posses- 
sion (A  by  his  reeeiver  in  bankruptoy  cannott  be  used  against  him/^^  are  hold- 
ings equally  in  doubt.  Tlie  use  of  the  bankrupt's  schedules  before  a  grand 
jury,  on  consideration  of  whidh  the  bankrupt  was  indicted,  has  been  held 


pelled  to  gire  testimony  which  might  ez- 
pow  him  to  a  proseettHon  fot  htltseny.  In 
w  HoiMfael  (Ref.,  N.  Y,)#  7  Am*  B.  B.  MV. 

Wairer.— »The  filijig  of  a  yoluntaxy  peti- 
tion in  bankruptcy  is  not  a  waiver  of  the 
conBtitntional  proriBion.  In  re  Hathom 
(Bef.,  La.),  2  Am.  B.  R.  1398. 

1«7.  143  XT.  S.  547.  -fiee  also  Brown  y. 
Walker,  161  U.  B.  5'91. 

148.  Ensign  v.  P^tiBylva-nia,  287  U.  8. 
592,  30  Am.  B.  R.  408,  57  L.  £d.  698; 
Olidcstein  t.  Unft«d  States,  &22  U.  B.  139, 
27  Am.  B.  R.  786,  56  L.  Bd.  IfiS,  32  Sup. 
a.  71. 

Among  the  easefl  eontra  are:  Mackel  y. 
Rochester  (C.  C.  A.,  iM;h  dr.),  4  Am.  B.  R. 
1,  102  Fed.  314;  In  re  Franklin  Syndicate 
Co.  (D.  C,  N.  Y.),  4  Am.  B.  R.  511,  114 
Fed.  20$;  In  re  Sapifo  (D.  C,  Wis.),  1  Ahl 
B.  R  296,  92  Fed.  340. 

Cnm8-ezainhflrtioii.*^A  bankrupt  may  be 
cross-examined  as  to  any  matter  he  *  has 
^Imitarily  sworn  to  in  his  petition  or 
ichednles  or  testimony,  and  must  answer 
pertinent  questions  relative  thereto.  In  te 
Walsh  (D.  C,  S.  IHkk.),  4  Am.  B.  IL  698, 
104  Fed.  518. 

I48a.  Cameron  y.  United  States  (U.  B. 
Sup.  Ct.),  31  Am.  B.  R.  604. 

148b.  Section  8(80  of  th<B  U.  S.  Reriaed 
Statutes  sares  the  right  to  use  incriminat- 
bg  testimony  in  the  prosecution  of  a  wit- 
ness fbr  perjury  for  any  legitimate  purpose 
in  estahllBhing  the  char'ge  made.  The  use 
of  such  te^imony  is  not  limited  to  merely 
proving  that  it  was  in  fact  given.  On  the 
prosecution   of  a  bankrupt  for  perjury  in 


two  bankruptcy  proceedings,  testimony 
g|y«n  in  one  baifltrvqrtty  prooeedikig,  not 
tewlipg  to  establish  perjury  in  the  other, 
is  inadmissible  to  establish  the  crime 
charged  in  the  other  proceeding.  Cameron 
y.  United  States  (U.  S.  Sup.  Ct.),  31  Am. 
B.  R.  6«4>  veyg.  27  Am.  B.  R.  «57,  113  C. 
G.  A.  20,  192  Fed.  548. 

Ue.  la  re  <Slass»er  (Rsf.,  Md.),  8  Am. 
B.  R.  184*. 

180.  In  9t  Nai^kman  (D.  a,  8.  C9ar.),  8 
Am.  B.  It.  180,  114  Fad.  995.  in  the  case  of 
Gommoaw^Ith  v.  Rnsign  (Super.  Ot.»  Pa.), 
22  Am.  B.  R.  797,  40  Fa.  Super.  Ct.  157,  it 
was  held  that  I  860  of  U.  S.  R.  8.  only 
appliM  to  erimitial  prootBdings  in  Fsdiferal 
courts. 

fteteiyfaig  deposits  in  insolysnt  bank.-*- 
IN^^se  deeisisns  have  been  nuuie  iw  to  the 
admisBib4lity  of  the  schedules  in  a  criminal 
proseoutlon  4or  receiving  deposits  in-  an  in- 
solyeitt  bank.  In  PennsyWsaiia  tke  sched- 
ules have  been  held  admissible.  Com.  y. 
Bnsign  (S»per.  Ot.,  F^.),  22  Am.  B.,^  797, 
40  Pa.  Hnper.  Ct.  157.  In  Minnesota,  it 
has  been  held  that  the  schedules  are  privi- 
leged and  not  admissible.  State  v.  Drew, 
110  Wis.  248. 

181.  People  y.  Swnrts,  etc.  (C.  C.  A.,  I1L)» 
8  Am.  B.  R.  487,  24  Nat.  Corp.  Rep.  2[66. 

Use  of  books  of  bankrupt  in  possesBtoa  sf 
receiyer. —  In  the  case  of  United  States  y. 
Halstead  (a.  of  App.  Dist.  Col.),  27  Am. 
B.  R.  302,  it  was  held  that  the  use  befoM.  a 
grand  jury  of  books,  papers  and  records  of 
a  bankrupt  which  had  been  taken  possession 
of  by  a  reeeiver  in  bankruptcy,  pursuant  to 
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an  invasion  of  his  con^sititutional  righjte.**  If  the  court  i&  oonvinoed  that  an 
answer  to  a  question  cannot  by  any  possibility  criminate  the  bankrupt,  and 
especially  if  he  does  not  swear  that  he  believes  k  would,  it.  is  the  duty  of  thfr 
(X)urt  to  compel  him  to  answt&r.^^  The  inhibition  not  only  protects  one  from 
the  discloisure  of  facts  which  would  tend  to  prove  his  guilt,  but  also  irom  diar 
closure  of  facts  which  might  furnish  a  clue  or  a  link  in  a  chain  of  evidwioe 
by  which  a  criminal  offense  might  be  made  known."*  The  provision  "does  not 
exempt  a  bankrupt  from  prosecurtion  for  to  unlawful  act  concerning  which 
he  voluntarily  testifies,  but  only  provides  that  his  teetimony  so  givwi  cannot 
be  ased  against  him  on  such  prosecution."*  Where  a  bankrupt  afleerts  his 
constitutional  privilege  against  a  production  of  books  of  accouuit  alleged  to 
contain  incriminating  evidence,  the  books  should  be  produced  so  as  to  en- 
able the  court  or  referee  to  determine  whether  they  do  in  fact  contein  such 
evidence ;  the  court  or  referee  may  then  make  an  order  protecting  the  bank- 
rupt from  the  use  of  such  evidenoey  and  at  the  aame  tima  enable  the  trustee 
bo  obtain  other  necessary  inform«;tion  fni^m  such  books/"  If  th^  bankrupt 
surrenders  his  books  without  protest  or  claim  of  constitutional  privilege. 


4n  order  of  tile  bankruptcy  court,  &nd  which 
contained  the  record  and  accouiita  with  re- 
ipect  to  the  matters  charged  in  an  indict- 
ment against  the  bankrupt,  is  no  violation 
'  yf  the  Fifth  Amendment  of  the  Constitu- 
tion»  providing  that  no  person  shall  be  com- 
pelled to  be  a  witness  against  himself.  See 
also  Matter  of  Harris,  221  U.  8.  874,  86 
Am.  B.  R.  302. 

Use  of  bankrupt's  books  in  proaecution 
for  concealment  of  assets. —  Books  of  a 
bankrapt  which  have  been  traaiferre4  to 
hie  trustee,  although  against  his  will,  may 
fyroperly  be  produced  before  a  grand  jury 
mnd  before  the  petit  jury  at  a  trial  under 
an  indictment  for  concealing  money  from 
tiis  trustee*  since  the  use  of  such  books  does 
not  compel  the  bankrupt  to  be  a  witness 
against  himself.  Johnson  v.  United  States 
(U.  S.  Sup.  Ct.),  30  Am.  B.  R.  14« 

163.  United  States  v.  Chambers  (C.  C, 
N.  Y.),  13  Am.  B.  R.  708,  135  Fed.  1023, 
holding  that  an  indictment  found  thereby 
would  be  dismissed.  But  see  Ensign  v. 
Commonwealth  of  Pennsylvania  (U.  S.  Sup. 
Ct.),  30  Am.  B.  R.  408. 

Under  section  860  of  the  United  States 
Sevlsed  Statutes  a  bankrupt's  schedules  are 
Incompetent  as  evidence  against  him  upon 
the  trial  of  an   indictment    charging    him 


with  knowingly  and  fraudulently  concealing 
ItsseiB  Irom  his  trustee.  Coben  v.  United 
States  (C.  C.  A.,  4th  Cir.),  22  Am.  B.  R. 
333,  170  Fed;  715;  Johnson  v.  United  SUte» 
(O.  C.  A.,  1st  Cir.)»  20  Am.  B.  R.  724,  163 
Fed.  80.  But  this  section  was  repealed  by 
Congress  in  1910. 

158.  Matter  of  Levin  (D.  C,  N.  Y.),  H 
Am,  B.  R.  382,  131  Fed.  388;  In  re  Hess 
(D.  C,  Pa.),  14  Am.  B.  R  559,  136  Fed, 
988;  In  re  Walsh  (D.  C,  a  Dak,),  4  Am. 
Bi  R.  693,  104  Fed.  518. 

154.  Ed^tein  v.  United  SUtes  (C.  C.  A., 
8th  Cir.),  17  Am.  B.  R.  649,  149  Fed.  635. 

185.  Burrell  v.  State,  12-  Am.  B.  R.  132^ 
194  U.  S.  572,  affg.  27  Mont.  282,  70  Pac. 
982;  United  States  v.  Simon  (D.  C,  Wash.), 
17  Am.  B.  R.  41,  146  Fed.  89;  Edelstein 
V.  United  States  (C.  C.  A.,  8th  Cir.),  17 
Am.  B.  R.  649,  149  Fed.  636.  It  was  held 
in  the  case  of  Commonwealth  v.  Ensign 
(Super.  Ct.,  Pa.),  22  Am.  B.  R.  797,  40  Pa. 
Super.  Ct.  157,  that  the  schedules  of  the 
bankrupt  and  books  offered  by  him  are  to 
be  considered  as  voluntarily  offered. 

156.  In  re  Hess  (D.  C,  Pa.),  14  Am.  B. 
R.  659,  134  Fed.  109;  Matter  of  Hark  (D. 
C,  Pa.),  14  Am.  B.  R.  624,  138  Fed.  986; 
Matter  of  Rosenblatt  (D.  C,  Pa.),  16  ^m. 
B.  R.  306,  143  Fed.  663. 
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he  waives  such  privilege  so  far  ad  such  books  are  oomceriied.^  Thci  bank- 
rupt is  not  protected  by  this  clause  against  the  use  of  hiai  testimony  given 
upon  an  examination  wher^  b^  h^^^be^n  jndioted^for  perjury  in  relation  to 
the  bankruptcy  proceedings.*^    "  '  '  ^c* 

g.  Effect  of  §  14.b  (6).— The  amendatory  act  of  1903  makes  the  bankrupt's 
refusal  *'  to  obey  any  lawful  order  or  to  answer  any  material  question  ap- 
proved by  the  court  "an  objectioju.to  a-discharg*^  ,Ihe  nevclause  is  clearly 
aimed  at  the  difficulty  mentioned  in  the  preceding  paragraph.  Its  eonstitu- 
taonality  was  questioned  e^ren  in  adt(<dnoe  S  its  <beeciiaiiig  the  Jaw.^^^.  *  But 
the  .ppocee<ling  for  a  didcfaarge'is  not  a  critoinal  proceedings  and  the  pro-i 
tection  of  the  witness  extends  «to  cPinnBal  proceodingB  only.  The  privilege 
of  a  discharge  is  not  a  natural  rights  or  a  right  of  property,  but  is  a  mltttei' 
of  favor  to  be  accepted  upon  such  termd  as  Oongreas  sees  fit  to  impose.  Henoe 
this  provi^on  does  not  violate  tJie  constitutional  immunity .^^ 

h.  Effect  of.  false  swearing. —  This  subject  and  the  right  to  use  the  bank- 
rupt's examination  as  a  means  to  ]»ev^Eit  his  discharge  is  discussed  in  detail 
later.'*^ 

i.  Examination  of  third  persons. —  §  7-a  (9),  previously  discussed,  has  to 
do  only  with  the  examination  of  the  bankrupt  The  procedure  on  and  ih» 
fubject-matter  and  effect  of  the  examination  of  other  witnesses,  and  the  bank- 
rupt, too,  for  that  matter,  under  §  21-a,  will  be  found  in  another  place.^'^ 


157.  Matter  of  Tracy  &  Co.   (D.  C,  N. 

Y.l.  23  Am.  B.  R.  438,  177  Fed.  532. 

158.  Cameron  v.  United  States  (U.  S. 
Sup.  Ct.>,  31  Am.  B.  R.  604,  holding  that 
eubd.  9  of  $  7  doeg  not  prevent  a  prosecu- 
tion of  a  bankrupt  for  perjury  in  the  bank- 
ruptcy proceedings;  revg.  s.  c.  (C.  C.  A.,  2d 
Cir.i,  27  Am.  B.  R.  657,  192  Fed.  548,  113 
C.  C.  A.  20;  United  S.tetes  v.  Brod  (C.  C, 
r.a.),  23  Am.  B.  R.  740;  Edelatein  y.  United 
States  (C.  C.  A.,  8th  Cir.),  17  Am.  B.  R. 
<(4n,  149  Fed.   636.     See  contra,  U.  S.  ▼• 


Simon  (D.  C,  Wash.),  17  Am.  B.  R.  41,  146 
Fed.  89. 

159.  See  editor's  note  to  In  re  Feldstein 
(D.  C  N.  y.),  4  Am.  B.  R.  321,  103  Fed. 
269.  But  see  contra.  In  re  Nachman  (D.  G., 
S.  Car.),  8  AVn.  B.  R.  1«0,  ll4  Fed.  095. 

160.  In  re  Dresser  (C.  C.  A.,  2d  Cir.)» 
16  Am.  B.  R.  561,  145  Fed.  1021. 

161.  See  discussion  under  Sections  Four* 
teen  and  Twenty-nine  of  this  work. 

168.  See  discuwion  under  Section  Twent;f^ 
one. 
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DEAtfi  OR  ncSANITY  6t  BANKRUPTS. 

§  8.  Death  or  Insanity  of  Baiikni{>ts. — a  The  death  or  insanity  of 
a  bankrupt  shall  not  abate  the  proceedings,  but  the  same  shall  be 
conducted  and  concluded  in  the  same  manner,  so  far  as  possible,  as 
though  he  had  not  died  or  become  insane  i  Provided,  That  in  case  of 
death  the  widow  and  children  shall  be  entitled  to  all  rights  of  dower 
and  allowance  fixed  by  the  laws  of  tie  state  of  the  bankrupt's 
residence. 


Analogous  provisions:    In  U.  S.:    Act  of  1867,  §  12,  R.  S.,  §  5090;  Act  of  1800,  {  45. 

In  Eng.:    Act  of  188»,  }  108. 
€coss->T«fiertnces:    to  the  law:    §S   4,  5-a. 

To  tlLe  General  Orders:    None. 

To  tile  t'orms:   No^e. 


SYl^OreiS  OF  SECTION. 

DE2ATH    OR   Il^sA^iTY   OF    BAlVItRtJPM. 

'  I.  Comparative  Legislatioii,  248. 

n.  Effect  of  Bankrupt's  Death  or  Insanity  on  the  Proceedingi  249. 1 

a.  In  general^  249. 

b.  On  right  to  discharge,  280. 

ni.  Effect  on  Statutory  Rights  of  Widow  and  Children^  250* 
A.  In  gifnei^tdi,  2S0. 
b.  Dower  and  statiUory  aUowafnCBs,  250. 


I.  COMPARATIVE  LEGISLATION. 

There  is  at  present  no  substantial  difference  between  the  English  and 
American  statutes,  save  that  the  English  section  provides  for  the  contingency 
of  death  only.^  But  in  England  the  court  mav,  in  its  discretion,  refuse  to 
proceed.^  The  English  practice  also  permits  the  service  of  process  on  the 
personal  representatives  of  the  debtor,  if  he  dies  before  such  service.^     Our 

1.  Eng.  Bankr.  Act.  of  1883,  §  108.  Walker,  54  L.  T.  N.  S.  C82,  under  tiiat  of 

8.  Compare  In  re  Obbard,  24  L.  T.  N.  S.       1883. 
145,   under   the   act   of    1869,  with   In   re  8.  Ex  parte  Hill,  4  Morrell,  281, 

[248] 
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law,  ia  providing  that  thera  shall  be  na  abatemei^t  aftei  a  petition  filed,  aeema 
to  warrant  this  prsctioe^  Tlie  asidfltgoua  seotion  in  oar  ati^tute  of  188Q  p»»- 
vided  only  fox  the  due  distribution  of  aaaeta  in  case  of  death  ^^  after  any  com- 
miseion  in  bankruptcy  sued  forth.'^  The  statute  of  1^67  waa  permiasive,  not 
mandatory,  and  was  ap|ilicaUe  only  ^^aftev  tha  issue  of  tiie  wftrrant"  (in 
thifl  being  identical  with  that  of  1800),  but  had  no  preirision  relative  to  inr 
sanity  or  ooneenung  cbwer  or  allowanees*^ 

n.  vrnct  or  BAijnsinprs  pjfaxp  or  iH$AifiXT  on  xhs  PRocvKPna 

a.  In  gentvaL~-  The  language  of  this  aeotiea  is  mandatory.  The  pro- 
ceeding *'  shall  not  abate  "  and  '^  ahall  be  condlicted  and  concluded  in  the 
same  manner,  as  far  as  piossible,"  as  though  the  debtor  had  not  died  or  be- 
come insane.  It  Was  held  under  the  former  law  that  involuntary  proceed- 
ings  abated  on  the  death  of  the  alleged  bankrupt  before  the  trial, 'but  not  if 
the  adjudication  had  been  made,  eVen  though  the  warrant  had  not  been 
issued.*  But  the  rule  was  different'  where  one  of  two  or  more  partners  died 
after  the  filing  of  a  petition  against  the  copartnei'ship.*  Tinder  the  present 
statute  the  filing  of  a  petition  begins  *^  the  pToceedings,**  and  there  can  be  no 
abatement  thereafter.'  Thus,  it  is  manifest,  that  if  a  party  committed  an 
act  of  bankruptcy  -while  sane^  and  by  reason  of  such  act  the  court  obtained 
jurisdiction,  it  can  continue  the  proceedings, 'notwithstanding  the  subsequent 
insanity  of  the  bankrupt.®  If  the  bankrupt  was  insane  at  the  time  the 
alleged  act  of  bankruptcy  was  committed,  the  petition  should  be  dismissed.* 

The  rule  as  to  non-abatement  is  the  same  whether  the  cause  be  death 
or  insanity,  but,  if  the  latter,  a  committee  ad  litem  should  be  appointed*^^ 


4.  Act  ef  186T,  t  IS;  R.  S.,  §  6,eM. 
t  Prarier  v.  MaP<ma)il,  TwJ.  Oia.  M73; 
In  re  Litchfield,  F«d.  Cas:  8,385. 

6.  Hunt  V.  Pooke,  Fed.  Cas.  6,696.  Com- 
pare Ex  parte  HalJ,  I  De  C^x,  33«, 

7.  In  re  Hicks  (i).  q,.  V'tj,  ^  Am.  B,  R. 
182,  107  Fed.  910;  Matter  of  Spalding  (C 
C.  A.,  2d  ar.),  U  Aw.  B.  K.  129,  13? 
Ped.  1,020,  revg.  1^  Am.  B.  R.  223  on  Qthw 
pounds,  Sl)jite  v.  Paltcrspn  (C.  C.  A.,  8tb 
Cir.),  17  Am.  B.  K  99,  147  Fed,  509, 

The  word  "  bankrujpt  **  in  t^i^  sectioi^  re- 
lets to  a  perspj^  agauist  whooi  a  petition 
we  been  filed,  as  veil  as  one  who  h|»  al- 
ready hee^  #4j*^i^ted  a  l^nkrvipt.  In  re 
Larkin  (D.  C,  N.  Y.),  21  Am.  p.  R.  711, 
166  Fed.  lOQ. 

Deatk  lefo^o  A4jin|i^oa.«^The  death  oi 
*-  bankrupt  after  tbe  fiiing  of  an  inYolua* 
tary  petition  but  beforo  the  adjudioatien 
ttjes  not  abate  ^b^  proceeding.  In  re  Hicks 
(D.  C.,  Vt),  6  Am.  B.  R.  182,  107  Fed. 
^10.  Nor  does  his  death  before  tbe  ser-, 
Jjee  of  proci^  npo«  him  effect  such  vesuH. 
okute  V.  Patterson  (C.  C.  A.,  8th  Cir.),  17 
-Ani.  B.  R.  99,  147  Fed.  509.     Nor  does  his 


death  in  any  way  affect  the  title  to  prop- 
eitf  wbJi^l^  hM.  Y«^t^  ifi  ^a  trustee.  Part- 
ridge V.  Andrews  (C.  C.  A.,  3d  Cir.),  27 
Am.  B.  R.  388. 

9.  Ifi  i$#  Kohler  (0.  a  A.,  2d  Cir.),  19 
Am.  B.  R.  &ia,  162  Fed.  67i,  revg.  18  Am. 
B;  R.  596,  1S>3  Fed.  235. 

Wliefe  the  d<effiiase  is  in^apUy  at  the  time 
of  the  commission  of  the  alleged  act  of 
b#|ikrv^tey,  tbe  issvie  of  insanity  must  be 
tried  in  the  bankruptcy  court,  and  whil^ 
tk^,  adJBdipation  pf  his  insanity  by  ^  Sta^e 
cqi|rt  after  tbe  flifig  of  the  petition  ii^ 
bfinkn^tpy  m^y  b^  frima  /aci«  evideiuBe 
of  the  fact,-  it  does  not  conclude  the  bank- 
rffptcy  court.  Jn  re  Ward  (P-  C.,  If.  J.), 
2Q  Am.  B.  R.  482,  161  Fed.  755.  As  to 
effect  of  findings  of  a  State  court  upon  in- 
q^sitiqn  fssiied  to  detprmne  sanity  of  an 
alleged  bankrupt,  see  In  re  Ward  (D.  C, 
N.  J.),  28  Amr  B.  R.  29. 

a.  In  re  Ward  (D.  C,  N.  J.),  20  Am.  B. 
E.  4B2>  161  Fed.  755. 

10.  Compare  In  re  (VBria^,  2  N.  B.  ^ 
Rep.  312;  In  re  Barka  (D.  C,  Tenn.),  6 
Am.  B.  R.  843,  107  Fed.  674. 
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This  section  applies  to  a'ioorpocfttioii..8eekiikg.  to  defeat  bankruptcy  proceed- 
iiags  bjp  a  voluntary  dissoluition  begun:  after  tlie  filing  of  the  petition.^^ 
.  b.  On  right  to  dischaq^e.^ — -Tfae  deeisions  under  the  previous  law  to  the 
effect  that  a  diacharge^domld  not  be  granted  where  the  bankrupt  had  died 
after  the  adjudication,  are'  no  loeger  applicable/^  for  the  reason  that  such 
oases  rested  on  Ihe  requfFemeait  of  that  law  that  the  bankrupt  should,  when 
applying  for  his  discharge,  take  a  certain  oath.  No  such  oath  is  now  neces- 
sary, and  a  discharge  will  be  granted,  though  the  requirement  calling  for  the 
personal  presence  of  the  bankriipt' cannot  be  eomplied  with.**-  It  is  only  pos- 
sible to  successfully  oppose  the  discharge  by  proving  one  of  the  acts  described 
in  section  fourteen  of  the  bankruptcy  act,  and  such  proof  may  be  made 
whether  the  bankrupt  is  sane  or  insane,  living  or  dead.^^ 

m.  EFFECT  ON  STATUTORY  RIGHTS  OF  WIDOW  AND  CHILDREN. 

a.  In  general. —  The  proviso  protects  the  rights  of  dower  and  allowance, 
granted  to  the  widow  and  children  under  State  statutes.  The  clause  is  a  new 
enactment^  but  it  does  not  change  existing  law/^  The  doctrine  rests  on  the 
principle  that  the  trustee's  title  is  charged  with  the  same  liens  and  burdens, 
whether  actual  or  inchoate^  as  was  the  bankrupt's.  It  is  not  material  that 
the  husband  died  after  the  vesting  of  the  title  in  the  trustee.*^  It  has  been 
held  that,  notwithstanding  the  reference  in  this  section  to  the  laws  of  the 
State  of  the  bankrupt's  residence,  a  wife's  right  of  dower  in  lands  situated  in 
another  State  is  protected,  although  the  laws  of  the  State  where  the  bank- 
rupt lives  have  abrogated  the  right  of  dower.  *^ 

b.  Dower  and  statutory  allowances: — What  would  be  the  effect  of  this  clause 
provided  the  rights  or  allowances  were  not  actually  inchoate  at  the  time  the 
proceedings  began,  has  not  yet  been  decided ;  the  words  used  would,  however, 
seem  sufficient  to  cover  such  a  case.^®     The  rule  as  to  dower  applies  to  allow- 


11.  Scheuer  v.  Smith,  etc.,  Co.  (C.  0.  A., 
5th  Cir.),  7  Am.  B.  R.  384,  112  Fed.  407; 
White  Mountain  Paper  Co.  v.  Morse  (C.  C. 
A.,  1st  Cir.),  11  Am.  B.  R.  833.  127  Fed. 
643. 

12.  In  re  O'Farrell,  Fed.  Cas.  10,446;  la 
re  Gunike,  Fed.  Cas.  5,868. 

18.  In  re  Parker  (Ref.,  Kan.),  1  Am.  B. 
R.  615.     See  also  under  Bankr.  Aet,  §  14. 

14.  In  re  Miller  (D.  C,  Pa..),  13  Am.  B. 
R    345,  133  Fed.  1,017. 

16.  Porter  v.  Lazear,  109  U.  S.  84;  In 
re  Shaeflfer  (D.  C,  Pa.),  5  Am.  B.  R.  248, 
105  Fed.  352.     ' 

16.  In  re  Slack  (D.  C,  Vt.),  7  Am.  B. 
R.  121,  111  Fed.  523.  Compare  In  re  Mc- 
Kenzie  (C.  C.  A.,  8th  Cir.),  15  Am.  B.  R. 
679.  142  Fed.  383,  affg.  13  Am.  B.  R.  227, 
132  Fed.  114,  holding  that  where  a  statute 
provides  that  a  widow  shall  have  as  part 
of  her  dower  one-third  of  the  personal  es- 


tate ''whereof  the  husband  died  seized  or 
possessed,"  ehe  is  not  entitled  to  dower  ia 
the  proceeds  of  the  sale  of  the  personalty 
of  her  husband,  who  died  after  his  adjudi- 
cation as  a  bankrupt.  Judge  Adams  dis- 
sented, basing  his  conclusion  upon  the  Slack 
case.  The  statement  of  the  text  seems  to 
accord  with  a  proper  interpretation  of  the 
proviso.  See  In  re  Dicks  (D.  C,  Ga.),  23 
Am.  B.  R.  845,  citing  text  with  approval, 
and  In  re  Newton  (D.  C,  Conn.),  10  Am. 
B.  R.  345,  120  Fed.  103. 

17.  Thomas  v.  Woods  (C.  C.  A.,  Sth  Cir.), 
23  Am.  B.  R.  132,  173  Fed.  685.  This  con- 
clusion is  reached  by  reasoning  that  the 
wife  was  entitled  to  such  dower  rights  in- 
dependent of  the  bankruptcy  act  and  that 
this  section  is  not  restrictive  but  simplf 
saves  such  rights. 

IS.  But  see  Hawk  v.  Hawk  (D.  C.  Ark.U 
4  Am.  B.  R.  463,  102  Fed.  679,  holding  that. 
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ances  to  a  widow  or  children  granted  by  the  State  statutes.  The  beneficiaries 
take  them,  as  if  there  had  been  no  bankruptcy.  Where  such  allowances  are 
authorized  by  State  statutes  the  bankruptcy  court  may  make  them.*^  If  the 
wife  of  a  bankrupt  consents  to  the  sale  of  real^^tate  free  from  her  dower^ 
she  is  entitled  to  the  value  of  such  dower  as  fixed  by  the  laws  of  the  State  of 
the  bankrupt's  residence.^ 


under  a  statute  proTJding  that  a  wife  when 
granted  a  divorce  against  her  husband  shall 
be  entitled  to  one-third  of  the  hmbund's 
personal  property  absolutely,  the  wife  had 
00  claim  on  the  assets  of  her  husband's 
estate  in  bankniptoy  while  the  divorce  pro- 
ceeding was  still  pending. 

Inchoate  right  of  dower. — The  proviso  of 
section  8-a,  that  in  case  of  the  death  of  a 
bankrupt  pending  the  proceedings,  the 
widow  and  children  shall  be  entitled  to  all 
rights  of  dower  and  allowanee  fixed  by  the 
laws  of  the  State  of  the  bankrupt's  resi- 
dence, was  intended  simply  to  preserve  such 


rights  as  ailread^  exMEing,  and  where  a 
bankrupt  is  living  his  wife  may  assert  her 
right  of  dower  in  his  rea)  property  in  ac- 
cordance with  the  State  law.  Thomas  v. 
Woods  (C.  C.  A,,  8th  Cir.),  2S  Am.  B.  R- 
133,  173  Fed.  S85. 

19.  In  re  Newton  (D.  C,  Ct),  10  Am. 
B.  R.  345,  122  Fed.  103;  In  re  Parschen 
(D.  O.,  Ohio),  9  Am.  B.  B.  389,  119  Fed. 
976.  Contra,  In  re  Seabolt  (D.  C,  N.  Car.), 
8  Am.  B.  R.  57,  61,  113  Fed.  766. 

90.  In  re  George  Forbes  (Ref.,  Ohio), 
7  Am.  B.  R.  49. 
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SBOTION    NINE. 


KtOTBCnON  AND  DETENTH>N  OF  BAHERUPTS. 

§  9.  Protection  and  Detention  of  Bankrupts. — a  A  bankrupt  shall 
"be  exempt  from  arrest  upon  civil  process  except  in  the  following 
cases :    (1)  When  issued  from  a  court  of  bankruptcy  for  contempt  or 

disobedience  of  its  lawful  orders;  (2)  when  issued  from  a  State  court 
having  jurisdiction,  and  served  within  such  State,  upon  a  debt  or 
claim  from  which  his  discharge  in  bankruptcy  would  not  be  a  release, 
and  in  such  case  he  shall  be  exempt  from  such  arrest  when  in  attend- 
ance upon  a  court  of  bankruptcy  or  engaged  in  the  performance  of 
a  duty  imposed  by  this  act. 

6  The  judge  may,  at  any  time  after  the  filing  of  a  petition  by  or 
against  a  person,  and  before  the  expiration  of  one  month  after  the 
qualification  of  the  trustee,  upon  satisfactory  proof  by  the  affidavits 
of  at  least  two  persons  that  such  bankrupt  is  about  to  leave  the  dis- 
trict in  which  he  resides  or  has  his  principal  place  of  business  to 
avoid  examination,  and  that  his  departure  will  defeat  the  proceed- 
ings in  bankruptcy,  issue  a  warrant  to  the  marshal,  directing  him  to 
bring  such  bankrupt  forthwith  before  the  court  for  examination.  If 
upon  hearing  the  evidence  of  the  parties  it  shall  appear  to  the  court 
or  a  judge  thereof  that  the  allegations  are  true  and  that  it  is  neces- 
sary, he  shall  order  such  marshal  to  keep  such  bankrupt  in  custody 
not  exceeding  ten  days,  but  not  imprison  him,  until  he  shall  be  ex- 
amined and  released  or  give  bail  conditioned  for  his  appearance  for 
examination,  from  time  to  time,  not  exceeding  in  all  ten  days,  as 
required  by  the  court,  and  for  his  obedience  to  all  lawful  orders 
made  in  reference  thereto. 


Analogous  proTisioiu:  In  TJ.  S.:   As  to  (a),  Act  of  I867>  {  26,  R.  S.,  {  6107;  Act  of  1800, 
§§22,  38,  60;  As  to   (b),  Act  of  1867,  §  40,  K.  S.,  §  5024. 
In  Eng.:    As  to  U),  Act  of  1883,  §  9  (1). 
Cross-references:     To  the  law:    §§  1(4),  2(13)    (15),  10,  11-a,  17,  63.    Ck>mpare,  alao,. 
R.  S.,  §§  752,  753. 
To  the  General  Orders:   XII,  XXX.  | 

To  the  Forms:   None. 
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SYNOPSTS  OF  SECTION. 

PROTfSCTIOlf    ANn   DBTBlVTlOtN    OF    ^ANfOLJI^TS* 

a.  Analogous  provisioji^,.  253. 

b.  Scope  cjf  section,  253.. 

n.  Rcotectk>a<  of  BmkiM»t%  254* 

tv.  Whkn  right  to  proUctio»  ^it^  and  ^ndf^  254^ 
b^  (M  what  depends,  254. 

c.  Kind  of  liability,  255. 

d.  Practice,  255. 

e.  GcneroZ  Order  XX.X^  25?. 

a.  Pvxvo9e  of  mibwction,  256L 

b.  Practice,  257. 


I.  COMPARATIVS  LEGISIATldN;  SCOPS  OT  SECTIQH. 

a  AnalQ^ousr  pro^isioiu. — The  correaponding  clftuse  iu  the  Einglish  act  of 
1883  applies  both  to  protection,  from  arrest  and,  to  the  stay  of  suitau  Under 
that  act  a  bankrupt  f roan  the  moment  of  th^  receiving  order  is  immune  from 
arrest  on  civil  process.^  Our  first  statute  exen^pted  the  bankrupt  from  arrest 
for  f orty-twp  daya  —  this,  to  give  ample  tim^  for  his  exf^nin^tipn  —  no 
matter  what  the  character  of  the  indebtedne^,  and  from  an  arrest  baaed  on  a 
debt  owing  before  the  bankruptcy  during  the  pendancy  of  the  proceeding, 
The  law  of  1867  differs  Uttle  from  the  present  l^w,  save  in  omitting  entirely 
the  two  excepted  classes  stated  in  subheads  (1)  w<J  (2).  3ilinpr  differences 
will  be  discussed  later, 

b.  Scope  of  seietim,-^  This  section  has  undoubtedly  a  threefold  purpose : 
(a)  to  preaf  rve  unimpaired  the  authority  of  the  court  of  baMferuptcy  over  Ihe 
persons  of  tb^  parties  to  the  proceeding,  (b)  to.  protect  the  debtor  from  im- 
prisonment on  all  civil  suits  in  which  the  remedy  ^ill  be  barred  by  the  subse- 
quent discharge,  and  (c),  as  incidental  to  the  first  purpose  and  analogous  to 
that  expressed  in  §  10,  to  detain  a  bankrupi  in  the  district  when  there  seems  a 
likelihood  of  his  departing  from  it.  There  are  two  kinds  of  protection  from 
arrest,  (a)  the  absolute  right,  whi<$h  existed  at  commoin  law,  i.  e.j  while  in 
attendance  on  court  or  engfiged  in  performing  a  duty  imposed  by  the  bank- 
niptcy  a.et,  and  (b)  the  qualified  right,  which  may  not.  e;xist  as  against  a 
liability  to  which  a  discharge  is  not  a  release,  or  a  warrant  or  order  of  com* 
mitment  baaed  upon  a  bankrupt'^  contempt  or  disobedience  of  the  lawful 
orders  of  a  court  of  bankruptcy.     The  section  itself  is  somewhat  narrower 

1.  Eng.  Bankr.  Act  of  18SS,  f  9(1,  2)« 
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than  its  aupplement,  General  Order  XXX.*  This  same  discrepancy  existed 
under  the  former  laws.^  So  far  as  possible,  however,  the  two  are  construed 
together.  But  §  9-b  should  not  be  confounded  with  §  11-a;  nor  should  the 
right  to  detain  the  person  be  confused  with  the  right  to  seize  that  person's 
property.*  And  jurisdiction  to  protect  from  arrest,  which  is  similar  to  the 
jurisdiction  to  restrain  proceedings  which  may  result  in  arrest,  should  always 
be  clearly  distinguished  from  it.^  It  should  be  noted  also  that  the  General 
Order  XXX  refers  only  to  cases  where  the  bankrupt  has  been  actually  im- 
prisoned, while  General  Order  XII  relates  to  protection  from  an  arrest  no^» 
yet  accomplished. 

n.  PSOTECTION   OF  BANKRUPTS. 

a.  When  right  to  protection  begins  and  ends The  right  of  protection  con- 
ferred by  subsection  a  is  personal  to  the  bankrupt.  By  §  1  (4) ,  a  person  who 
files  a  petition  or  one  against  whom  a  petition  is  filed  is  from  the  moment  of 
filing  a  bankrupt.  The  right  is  not  available  after  he  ceases  to  be  a  bank- 
rupt, i.  e.j  when  he  is  discharged.®  The  period  of  protection,  therefore,  is  not^ 
as  a  rule,  longer  than  eighteen  months;  but  may  be,  as  where  a  contest  de- 
velops on  the  application  for  the  discharge.  It  is  conceivable,  also,  that  a 
petitioner  may  prolong  the  time  by  deliaying  the  adjudication.  But  the  court 
can  impose  terms  on  granting  orders  of  protection,  and  an  effort  to  extend  the 
time  would  be  quickly  checked. 

b.  On  what  it  depends. — Protection,  as  a  rule,  is  granted  only  to  bankrupts. 
It  has  been  held,  however,  that,  under  the  common  law,  the  right  of  protection 
extends  to  witnesses,^  and  to  parties,  including  creditors,  while  attending 
bankruptcy  proceedings.®  The  protection  given  to  Such  persons  is,  however, 
only  that  which  is  always  allowed  to  those  in  attendance  on  a  court,  or  in  going 
and  coming  to  the  court,  in  response  to  its  summons  or  mandate.  The  exemp- 
tion, when  in  attendance,  as  construed  by  General  Order  XII  continues  until 
final  adjudication  upon  his  application  for  a  discharge.  The  bankrupt  is 
entitled  to  the  exemption,  not  merely  on  the  particular  occasions  when  he  is 
actually  in  attendance  in  court  but  during  the  whole  period  during  which  he 


2.  In  re  Baker  (D.  C,  Kan.),  3  Am. 
B.  R.  101,  96  Fed.  954. 

8.  See  i  26,  Law  of  1867,  with  General 
Order  XXVII,  under  that  law. 

4.  Consult  also  under  §§  2,  3  and  69. 

5.  See  under  {  11,  and  compare  In  re 
Walker,  Fed.  Cas.  1T,060;  In  re  Hazelton, 
Fed.  Cas.  6,287. 

Section  and  general  orders  to  be  construed 
together.— Section  9-a  which  restricts  the 
immunity  of  a  bankrupt  to  debts  which 
would  be  released  by  a  discharge,  and  Gen- 
eral Orders  No.  12  and  30,  which  relate  to 
practice  only,  and  announce  no  rule  as  to 


the  effect  of  a  discharge,  are  in  pari  materia 
and  should  be  construed  together  as  a  whole. 
United  States  ex  rel.  Kelley  v.  Peters 
(D.  C,  111.),  22  Am.  B.  R.  177,  166  Fed. 
613. 

6.  In  re  Dole,  Fed.  Cas.  3,964,  11  Blatchf. 
499;  In  re  Kimball,  Fed.  Cas.  7,768,  <5 
Blatchf.  292;  In  re  Wiggers,  Fed.  Cas. 
17,623. 

7.  Lamkin  t.  Starkey,  7  Hun  (N.  Y.), 
479. 

8.  Ex  parte  List,  2  Ves.  k  B.  373;  Par- 
ker V.  Hotchkiss,  1  Wall.  Jr.  269;  Matthews^ 
V.  Tufts,  87  N.  Y.  568. 
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maj  attend  or  has  duties  to  perform  in  reference  to  the  estate.^  But  the  oourt 
may  grant  the  protection  on  the  terms  that  the  bankrupt  giva  security  that 
he  will  obey  all  orders  of  the  court  and  not  depart  from  its  jurisdiction.^^ 
Fending  a  petition  to  review  an  order  denying  a  petition  to  revoke  a  dis* 
charge,  the  court  may  restrain  the  arrest  of  the  bankrupt  based  upon  a  claim 
coming  within  clause  a  of  this  section.^^  The  term  ^^  arrest  ^'  as  used  in  this 
section  is  not  confined  to  the  original  taking  into  custody  but  applies  to  a  con* 
tinned  detention.  Thus  he  may  be  released  after  the  adjudication  where  he 
was  under  arrest  at  the  time  thereof.^  The  phrasing  of  General  Order  XXX 
seems  to  limit  to  voluntary  bankrupts  the  right  to  protection  from  an  arrest 
already  made.  Under  the  policy  of  the  law,  as  indicated  by  §  1  (1),  thia 
right,  however,  is  equally  available  to  involimtary  bankrupts.^  ^ 

c.  Kind  of  liability. — The  bankrupt  is  entitled  to  protection  from  process 
from  a  State  court  where  the  debt  or  claim,  for  the  enforcement  of  which  the 
process  is  issued,  would  be  released  by  the  discharge  in  bankruptcy.  Whera 
the  claim,  though  provable,  is  not  dischargeable,  the  bankrupt  is  not  pro- 
tected from  arrest.^*  The  dischargeability  of  debts  is  discussed  in  detail 
under  section  17,  post  How  far  the  determination  of  the  court  'of  bank- 
ruptcy on  the  question  whether  the  debt  is  dischargeable,  should  be  followed 
by  the  State  court,  is  for  the  latter  court  to  decide.  It  may  thus  happen  that^ 
during  the  bankruptcy  proceedings,  a  debtor  will  be  protected,  only  to  find 
the  discharge  of  no  avail  when  pleaded  in  habeas  corpus  in  a  -State  court  on  a 
subsequent  arrest. ^'^  Where  the  application  is  for  protection,  against  arrest 
while  in  attendance  or  while  performing  some  duty  prescribed  by  the  act^  the 
dischargeability  of  the  debt  is  not  material.*® 

d  Practice. —  When  the  application  for  protection  is  made  before  arrest,  it 
often  takes  the  form  of- a  petition  foar  a  stay,  on  the  theory  that  the  order  of 
arrest  is  a  step  in  a  suit;  and,  if  so,  it  will  be  ii^  accordance  wit^  the  practice 
indicated  under  section  11.  Where,  however,  the  bankrupt  desires  protection 
against  arrest  generally,  the  proper  method  is  to  apply  for  an  order  of  pro- 
tection.    This  order  can  be  granted  by  the  referee."     It  is  a  matter  of  right^ 

B.  In  re  Lewensohn  (D.  C,  N.  Y.),  3  Am. 
B.  R.  594,  98  Fed.  576;  In  re  Drestser  (D.  C, 
K  Y.),  10  Am.  B.  R.  270,  124  Fed.  915. 

10.  In  re  Lewensohn  (D.  C,  N.  Y.),  3 
Am.  B.  R.  594,  9S  Fed.  576;  In  re  Dreaser 
(D.  C,  N.  Y.),  10  Am.  B.  B.  270,  124  Fed. 
915. 

U.  In  re  Chandler  (D.  C,  111.),  13  Am. 
B.  R.  614,  135  Fed.  893. 

12.  Turgeon  v.  Emery  (D.  C,  Me.),  25 
Am.  B.  R.  694,  182  Fed.  1016;  People  ex 
lel.  Taranto  v.  Erlanger  (D.  C,  N.  Y.),  13 
Am.  B.  R.  197,  132  Fed.  883. 

A  contrary  condusioii  was  reached  in  In 
r«  Claiborne  (D.  C,  N.  Y.),  5  Am.  B.  R. 
812,  109  Fed.  74. 

13.  See  under  the  law   of   1867,   In   re 


Wiggers,  Fed.  Gas.  17,6SS;  In  re  Williams^ 
Fed.  Cas.  17,700.  * 

14.  In  re  Baker  (D.  C,  Kan.),  3  Am. 
B.  R.  101,  96  Fed.  954;  In  re  Marcus  (C.  0^ 
A.,  Ist  Cir.),  5  Am.  B.  R.  365,  105  Fed. 
907. 

15.  Compare  In  re  Tinker  (D.  C,  N.  Y.)^ 
3  Am.  B.  R.  580,  99  Fed.  79,  with  Colwell 
V.  Tinker,  6  Am.  B.  R.  434,  35  N.  Y.  Misc. 
330. 

16.  United  States  ex  rel.  Mansfield  v. 
Flynn  (D.  C,  N.  Y.),  23  Ana.  B.  R.  394, 
179  Fed.  316. 

17.  See  In  re  Marcus  (C.  C.  A.,  Ist  Cir.),- 
5  Am.  B.  R.  365,  105  Fed.  907,  which  con- 
tains a  form  for  an  order  of  prohibition. 
Compare  also  forms  under  **  Supplementary 
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but  extends  only  to  process  leBtrng  on  debris  which  ai«  dkohavgeabley  a&d 
9]i<mld  be  m  terms  so  limiied.  If  the  bankrupt  has  already  bdeH  arresrted 
^nd  he  applies  for  relealse  on  the  ground  that  the  debt  ia  dischargeable,  comity 
SHggests  an  application  in  the  first  instance  to  a  State  court. ^^  Btrt  auck  an 
application  may  be  made  to  a  Federal  court. ^^  Where  a  bsiiikrapt  wilfully 
disobeys  an  order  made  in  proceedings  supplementary  to  exe<!fQtiott,  a  sub- 
sequent order  of  the  bankruptcy  court,  restraining  his  arrest  upon  civil 
process,  does  not  prevent  his  commitment  by  a  State  court  as  punishment  for 
difiregard  of  its  authority.^ 

e,  General  Order  XZX. —  The  practice  is  well  outlined  in  Qenetal  Order 
XXX.^*  Where  the  reason  for  the  application  is  that  the  bankrupt  may 
attend  an  examination  or  perform  any  other  duty  under  the  act,  either 
method  of  affording  protection  is  available,  and  the  application  should  be 
made  to  the  referee.  But,  if  any  of  the  bankrupt's  debts  are  not  discharge- 
able, the  order  of  protection  sht>uld  be  limited  in  time  and  the  body  of  the 
bankrupt  returned  to  the  jailer  as  soon  as  the  examination  is  completed  or 
the  duty  performed ;  unless  the  arrest  post-dated  the  petition,  when,  it  seems, 
he  should  be  discharged  from  imprisonment.^  No  protection  can  be  afforded 
by  any  other  court  to  a  debtor  under  arrest  for  contempt  or  disobedience  of 
the  lawful  orders  of  a  court  of  bankruptcy.  Whether,  on  a  contested  applica- 
tion, the  court  will  go  behind  the  face  of  the  papers,  was  a  disputed  question 
under  the  former  act.^  The  better  opinion  seems  to  be  that  it  will,  i.  e., 
that  it  is  the  character  of  the  debt  which  is  the  subject  of  investigation  and 
the  court,  h&iiig  a  paramount  court,  should  hear  all  disputed  facts.  This 
view  seems  in  accordance  with  the  provisions  of  Genciral  Order  XXX. 


HI.    IDEOTNTION  OF  BANKRUPTS. 

H.  Purpose  of  Kubsection.— *  It  is  apparent  that  the  purpose  of  subsection  h 
of  this  section  is  to  provide  a  means  to  keep  the  bankrupt  within  the  district, 
if  the  court  is  satisfied  that  he  is  about  i6  leave  it  to  avoid  examination." 
The  law  of  1867  contained  no  analogous  clause  ^  and  his  detention  was  not 
authorized  save  before  .adjudication  iii  an  involuntary  case,^^  and  theto  oaly  as 


Fbrms/'  pobt,  and  see  llagfat  &  Alexander's 
Ifdnkniptcy  t'ohna. 

Id.  Scott  V.  McAleese  (C.  C.  A,,  3d  Cir.), 
1  Am.  B.  R.  650,  93  Fed.  656. 

19.  In  re  Seymour,  fred.  Cas.  12,684. 

ao.  In  te  Frlte  (D.  C,  N.  Y.),  18  Am. 
B.  R.  244,  152  Fed.  508. 

21.  See  General  Order  XXX  and  cades 
thereunder,  post. 

aa.  See  first  senteniie  of  General  Otder 
XXX. 

23.  Compare  In  fe  Robinson,  Fed.  Cas. 
11,939;  In  re  J.  H.  Kimball,  Fed.  Cas. 
7^769,  and  other  like  cases,  with  In  re  Wil- 


liams, Fed.  Cas.  17,700,  and  In  re  Alsberg, 
ted.  Cas.  261. 

24.  See  §  46  of  the  Torrey  Batiknipt^y 
Bill,  S.  1035,  Fifty-fifth  Coftgresft,  irtt!^- 
duced  by  Senator  Lindsay  on  March  32, 
1897,  under  which  a  bankrupt  riJight  have 
been  detained  if  "  his  departure  will  delay 
or  hinder  the  proceeding;"  and  the  reason 
for  tlie  change  in  the  statement  of  the  con- 
fereed  on  the  part  of  the  House.  Cong. 
Record,  55th  Congress,  Vol.  1,  p.  7,205. 

^5.  See  Act  of  1867,  §  40;  tJ.  S.  Rey.  Stat. 
§  5024,  post, 

26.  Usher  v.  Pease,  116  Mass.  440. 
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incident  to  a  seizure  of  the  bankrupt's  property  similar  to  that  now  authorized 
ty  §§  3-e  and  69ra.  The  warrant  and  its  purpose  were  more  like  the  writ 
of  ne  exeat,  referred  to  in  the  next  paragraph.^"^  The  present  section  is, 
however,  for  a  very  di£Ferent  purpose.  Tliat  4i0  bankrupt  is  about  to  depart, 
that  he  intends  thereby  to  avoid  examination,  and  that  his  departure  will 
tend  to  defeat  the  proceedings  in  bankruptcy,  must  satisfactorily  appear* 
Otherwise,  a  warrant  pi^d^  tl^is  Bi^baactioiii  cannot  b^  issued. 

b.  P)^tice. —  The  limitation^  here  are  important.  Such  ^n  app^cation. 
can  be  made  only  between  the  time  of  filing  the  petition  apd  the  expir^t^^i^r 
of  one  paonth  after  the  qualificijtion  of  the  trustee;  apd  the  bankrupt,  \f 
taken  into  custody,  can  be  detailed  only  ten  days.  Th^  afljd;ivits  of  tw^ 
perjBons  are  necessary;  they  jnust  ^!how  facts,  pot  ppinions,  ftnd  mu^t  1^ 
reasonably  conclusive.  Thp  banlfrupt  capnot  be  actually  iniprisoned.  With^a 
these  limitations  and  on  a  showing  of  the  facts  indicated  in  the  last  para- 
graph,  the  judge  may,  on  petition  or  motion,  issue  a  warrant.  The  bankrupt 
can,  it  seems,  move  for  his  release,  or  give  bail.  As  soon  as  the  ten  days 
have  elapsed,  he  must  be  released.  There  seems  pci  }>e  nq  i^rphibitioxi  91}  second 
or  other  like  applications,  but  the  court  will  not  permit  the  us^  oi  this  process 
to  become  persecution.  The  similarity  between  the  detention  here  authorized 
and  that  made  effective  through  the  writ  of  ne  exeat  will  be  recognized.^  The 
latter  is,  however,  not  limited  to  a  detention  for  the  purpose  of  examination* 
It  has  been  held  that  a  court  of  bankruptcy  may,  under  the  broad  powers 
conferred  by  §  2  (15)  ^  grant  such  a  writ,  and  this  procedure  will  usually 
he  resorted  to.  B\it  a  warrant  cannot  be  issued  under  this  subsection  solely 
as  a  basis  for  extradition  proceedings  in  another  district  to  bring  the  bank- 
rupt to  the  district  in  which  the  detention  warrant  has  been  issued.^  Where 
a  bankrupt  arrested  uij^^r  a  y^it  of  1^  exeat  regm  is  released  upon  giving  a 
bend  ,c(md#tiow4  Vpon  his  remiaining  cqivstantly  within  the  jurisdiction  of 
the  court,  his  absence  from  the  district  from  time  to  time  without  leave  of 
the  court,  is  a  breach  of  the  bond.^^ 


27.  Griswold  v.   Hazard,   141   U.   S.   260. 

M.  See  ir.  S.,  9$  717,  5024.  And  consult 
In  re  H«k,  Jed..Ca8.  5^11;  In  re  Hadley, 
Fed.  Ca».  5,894;  In  re  McKibben,  Fed.  Caa. 
8,859. 

J8.  In  r©  Liplce  (D.  C,  N.  Y.),  3  Am. 
B.  R.  569,  98  Fed.  970;  In  re  Cohen  (D.  C, 
111),  14  Am.  B.  R.  355,  136  Fed.  999;  Mat- 
ter of  Berkowitz  (D.  C,  N.  J.),  22  Am. 
B.  R.  231,  173  .F^d.  1012.  As  to  sufficiency 
of  affidavit  to  obtain  a  writ  of  tie  exeat, 
see  Hoffsehlaeger  Co.  v.  Young  Nap  (D.C,, 
Hawaii),  12  Am.  B.  R.  510. 

Eq»iiat|on  of  ten-jday  limit, —  Where  the 
bankrupt  is  arrested  and  examined  under 
the  provisions  of   this  subsection  and  tbo 
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ten-day  limit  is  about  to  expire,  the  court 
may  issu^  a  writ  in  the  nature  of  a  Frit 
ne  exeat  to  restrain  ^him  from  deps^rting 
from  the  jurisdiction.  In  re  Cohen' (D.  "C, 
111.),  14  Am.  B.  .R.  355,  136  Fed.  999. 

Q^der  auth6ij;nng  issuance  of  writ.— Xhe 
irregularity,  if  any,  in  failing  to  enter  a. 
formal  order  authorizing  the  issuance  of  a 
writ  ne  exead,  may  be  cured  l^y  the  entry 
of  an  order  nunc  pro  tunc.  Matter  of 
Berkowitz  (D.  C,  N.  J.),  22  Am.  B.  R. 
331,  173  Fed.  1012. 

30.  In  re  Ketchum  (C.  C.  A.,  6th  Cir.), 
5  Am.  B.  R.  532,  108  Fed.  35. 

31.  In  re  Appel  (C.  C.  A.,  1st  Cir.),  20 
Am.  B.  R.  890,  163  Fed.  1002. 
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EXTRADITION  Ot  BANKRUPTS. 
§  10.  Extradition  of  Bankrupts.— a  Whenever  a  warrant  for  the 
apprehension  of  a  bankrupt  shall  have  been  issued,  and  he  shall  have 
been  found  within  the  jurisdiction  of  a  court  other  than  the  one 
issuing  the  warrant,  he  may  be  extradited  in  the  same  manner  in 
which  persons  under  indictment  are  now  extradited  from  one  dis- 
trict within  which  a  district  court  has  jurisdiction  to  another. 


'<^MlDg|oii8  pipvinons:   None. 
JCross-referencea:    To  the  law:    §§  2(13)    (14)    (15),  9,  29-b,  41-0. 
To  the  General  Orden:    None. 
;JXd  the  Forma:    None. 


SYNOPSIS  OF  SECTION. 

EXTRADITION   OF    BANKRUPTS. 

I.  Extradition  of  Bankrupts,  258. 

a.  When  a  bankrupt  may  be  extradited,  258. 

b.  Practice,  259. 


I.  EXTRADITION  OF  BANKRUPTS. 

a.  When  a  bankrupt  may  be  extradited.—  This  section  is  new.  Extradition 
proceeding' can  be  instituted  under  this  section  only  when^a  warrant  for  the 
apprehension  of  a  bankrupt  has  been  issued,  as  when  he  has  committed  one  of 
the  offenses  mentioned  in  §  21)-b,  or  has  been  adjudged  in  contempt  under 
§  2  (13)  (15),  or  §  41-a.  The  court  has  no  jurisdiction  to  issue  a  warrant 
of  arrest  as  a  basis  for  extradition  proceedings  to  bring  the  bankrupt  before 
the  court  for  examination  after  he  has  departed  from  the  district  and  settled 
in  another  jurisdiction.^  He  must  also  be  found  in  the  district  whence 
extradition  is  sought.  This  implies  positive  identification.  Further  than 
this,  however,  the  court  need  not  go.  The  mere  production  of  the  warrant, 
authenticated  either  in  writing  or  orally,  appears  to  be  sufficient.  In  this, 
extradition  in  bankruptcy  seems  to  differ  from  extradition  for  crime.^ 

1.  In  re  Ketchum    (C.  C.  A.,  6th  Cir.),      Ian  v.  Wilson,  127  U.  S.  540;  In  re  Wolf,  27 
S  Am.  B.  R.  532,  108  Fed.  35.  Fed.   606;    In   re  Hasenbusch,   47   C.  C.  A. 

2.  Compare  In  re  Dana,  68  Fed.  886;  Cal-       177,  108  Fed.  35. 

[258] 
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b.  Practice.—  By  the  terms  of  this  section,  the  practice  on  extradition  in 
bankruptcy  is  assimilated  to  that  provided  by  §  1014  of  the  Revised  Statutes.* 
The  bankrupt  is  brought  in  oti  a  warrant' ^issuedlb^  a  coimnissioner  on  com- 
plaint imder  oath ;  he  may  deny  identity,  or  that  the  warrant  was  issued,  or, 
if  issued,  that  it  was  for  his  apprehension.  The  commissioner  must  either 
discharge  him  or  commit  him  to  custody.  If  the  latter,  he  may  be  admitted 
to  bail.  If  no  bail  is  offered,  he  must  be  taken  before  the  judge,  who,  after 
inquiry  into  the  facts,  may  either  release  him  or  grant  an  order  or  warrant 
for  removal.  And  the  marshal  will  then  deliver  him  into  the  custody  of 
the  court  which  issued  the  original  warrant  of  arrest.* 


8.  This  section  is  as  follows: 

"  §  1014.  For  any  crime  or  offense  against 
the  United  States,  the  offender  may,  by 
any  justice  or  judge  of  tbe  United  States, 
or  by  any  conmiissioner  of  a  ciitniit  court  i^ 
take  bail,  or  by  any  chancellor,  judge  of  a 
fiupreme  or  superior  court,  chief  or  flrbt 
judge  of  common  pleas,  mayor  of  a  eity^  jus- 
tice of  the  peace,  or  other  magistrate,  of 
any  State  where  he  may  be  found,  and" 
agreeably  to  the  usual  mode  of  process 
against  offenders  in  such  State,  and  at  tho 
expense  of  the  United  States,  be  arrested 
and  imprisoned,  or  bailed,  as  the  case  may 
be,  for  trial  before  such  court  of  the  United 
States  as   by   law   has   cognizance   of   the 


offense.  Cbpiies  of  tlie  process  shaJl  be  re- 
turned as  speedily  as  may  be  into  the  clerk's 
office  of  such  court,  together  with  the  recog- 
nizances of  the  -  witnesaes  for.  their  appear- 
ance to  testify  in  thci  ca^e.  And  where  any 
offender  or  witness  is  committed  in  any 
district  other  tha|i  i^at  where  the  offense 
is  to  be  triedri^  ^hall  be  the  duty  of  the 
judge  of  the  district  where  such  offender 
or  witness  is  imprisoned,  seasonably  to  is- 
Aiie,:and  of  the  manhai.to  execute,  .^  war- 
rant for  his  ren^oval  to  the  district  where 
the  trial  is  to  be  had.*' 

4u  For  practice  and  lorms,  see  works  oa 
Federal  Procedure. 

••'■',   r.i       .  .  •  .  •    • 
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SUITS  BY  AND  AGAINST  BANKRUPTS. 

§  11.  Suits  By  add  AffainBt  Bankrupts.— -a  A  suit  whioh  is  f  oimded 
upon  a  claim  from  whieli  a  dischaiT^e  would  be  a  release,  and  which 
is  pending  against  a  person  at  the  time  of  the  filing  of  a  petition 
against  him,  shall  he  stayed  until  after  an  adjudication  \)r  the  dis- 
missal of  the  petition ;  if  such  person  is  adjwdgi^  a  -bankrupt,  Buch 
action  may  be  further  stayed  until  twelve  months  after  Hie  date  of 
such  adjudication,  or,  if  within  that  time  sudi  person  applies  for  a 
discharge,  then  until  the  question  of  such  discharge  is  determined. 

ft  The  court  may  order  the  tru^e  to  «nter  his  appearance  and 
defetid  any  pending  -suit  jgi,gaingt  thie  bankrupt. 

c  A  trustee  naay,  with  the  approval  of  the  court,  be  permitted  to 
profJecdte  as  trustee  Jtny  suit  commenced  by  the  ^banfcrapt  prior  to 
the  adjudication,  with  like  force  and  effect  as  though  it  "had  been  com- 
I3ttenc€fd  ^by  feim. 

d  Suits  shall  not  Txe  "brotight  by  or  against  a  'trustee  <jf  a  bank- 
rupt estate  subsequent  to  two  years  after  the  estate  has  been  closed- 


Analogous  proTisions:  In  U.  S.:  As  to  right  to  maintain  an  action  against  a  banknipt,^ 
Act  of  1867,  §  21,  R.  8.,  $  5105;  Act  of  1841,  §  5;  As  to  stay  of  suits  against  a 
bankrupt,  Act  of  1867,  §  21,  R.  S.,  5106;  As  to  continuance  of  pending  suits  hj 
trustee,  Act  of  1867,  §§  14,  16,  R.  S.,  §  5047;  Act  of  1841,  f§  3,  5;  Act  of  1800,^ 
§  13;  As  to  limitations  of  actions*  against  the  trustee.  Act  of  1867,  f§  2,  14,  R.  S.^ 
IS  5056,  5057. 
In  Eng.:    As  to  stays,  Act  of  1883,  {  10(2). 

Ctoss-references:     To  the  law:      As  to  jurisdiction  of  bankruptcy  court  to  issue  such 
orders  as  may  be  necessary  to  enforce  provisions  of  Act,  §  2(7)    (15). 
Exemption  from  arrest  except  order  issued  from  a  court  of  bankruptcy,  S  9-a(l). 
Prosecution  of  suits  by  trustee,  §  47-a(2). 
To  the  General  Orders:     Application  for    injunctions   to   stay   proceedings   in  other 
courts,  to  be  decided  by  judge.     XII    (3). 


SYNOPSIS  OF  SECrriON. 
SUITS    BY    AND    AGAINST     BANKRUPTS. 

L  Comparative  Legislation,  261. 

a.  Stays  under  previous  actSy  261. 

b.  Differences  between  previous  acts  and  the  present  law,  262. 
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n.  stays  of  Suits  Began  After  nii&g  of  Petition,  262l 

a.  Purpeee  of  gtays^  qf  stdU^  262. 

b.  Wien  etay  of  dfter^irmiglU  «mte  wUH^rrQfiM,  26i. 

m.  Slay  of  Suit  Agaibist  BaidtPupt,  264. 

a.  Depending  on  dUchafgeMSiy  of  4d)t,  264. 

b.  Pdwer  io  grmd- stays  diBtretiontuiiyj  266» 

c.  Poiver  io  Kay  akMld  be  ex0FcUed  with  comHan^  267.  . 

d.  Effect  qf  pf^f  Qf  debt  on  right  qf  action^  267. 

IV.  SuilB  or  BroeeedingS'iQ  ^l»iititfltay  liqr^^nB^^  366. 
a.  Smt6  or  pMeedings  in  tenij  268. 
(1)  In  GfiNiauj^,  '268. 

(2)   PSOCBUDINOS  TO  JBNF09GS  A  LIEN,  269. 

.  b.  Stay  of  proceedings  under  general  assignments,  272, 
c.  Suits  or  proceedings  in  personam,  276. 

(1)  In  general,  276. 

(2)  When  such  stays  will  be  granted,  276. 

V.  Practice  and  Pleadiiigs,  274. 

a.  Application  to  Stale  court,  274. 

b.  Applicaiion  to  judge  or  referee,  274.  ^ 

c.  Papers  and  procedure,  275. 

VI.  Duration  of  Stay,  277. 

VH  Continuance  of  Suits  Ity  TtusteOi  277. 
,    a.  Where  bankrupt  is  defendant,  277. 

b.  Where  bankrupt  is  plaintiff,  279. 

c.  ;PmcMc8,  286. 

VOL  Ltmitatiea  on  Suits  1}y  Trustees,:  280. 

a.  Effect  of  limitation,  280. 

b.  When  limitation  begins^to  run,;  when  estate  is  closed,  281. 


1.  CtmBASkAfnVE  LSOiSLATION. 

a.  Stays  under  previous  aeti.'*^  The  power  to  stay  enits  concerning  the  person 
or  property  of  the  bankrupt  is  essential  to  the  orderly  administration  of  a 
tantmptcy  law.  This  principle  has  always  been  recognized  in  England ; 
and,  while  it  is  'not  yet  authoritatively  settled,  it  seems  that  there  even  an 
inferior  county  court,  sitting  in  banfcruptcy,  may  stay  a  suit  on  a  debt  in  a 
superior,  t.  -e.,  the:high  court.*  The  English  statute  also  deprives  a  creditor 
whose  debt  is  provable  in  bankruptcy  of  all  remedies  against  the  bankrupt, 
including  the  ri^t  to  sue,  during  the  pendency  of  the  proceedings,  save  with 
the  consent  of  the  court.^  In  this  country,  for  obvious  reasons,  stays  on  pro- 
ceedings in  State  courts  have  been  regarded  with  some  alarm,  and,  as  a  rule, 

1.  Bal^in  on  Bankruptcy,  9th  ed.,  p.  22.  2.  Eng.  Bankr.  Act  of  1883,  |  9. 
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only  those  authorized  by  *f  any  law  retatiftg  to.proeeedings  in  bankruptcy  " 
are  permitted.^  The  act  of  1841  contained  no  clause  like  that  now  under 
discussion,  but,  under  it,  the  assignee  was  empowered  to  prosecute  or  defend 
all  pending  suits,  and  the  filing  of  a  claim  was  deesned  a  waiver  of  all  other 
remedies.  Not  so  the  law  of  1867,  which,  by  a  specific  grant  of  power  to 
order  stays,  supplemented  §  720  of  the  Bevised  Statutes  and  rendered  the 
jurisdiction  to  enjoin  both  afiirmative  and  virile.  There  is,  however,  a 
marked  difference  between  the  provisions  of  that  and  the  present  law. 

b.  Biffeieneea  betwem  pre^ons  acta  and  the  preteat  law.*^  These  differences 
may  be  summarized  thus :  Stays  under  the  former  law  were  mandatory,  if 
against  a  suit  on  a  provable  debt  brought  either  before  or  during  the  pendency 
of  the  proceeding  and  lasted  until  the  time  of  discharge,  unless  there  was 
unreasonable  delay  in  obtaining  it ;  provided,  however,  that  the  court  might 
permit  the  suit  to  go  as  far  as  judgment,  thus  to  measure  up  the  amount  of 
the  debt  Stays  of  suits  under  the  present  law  are,  strictly  speaking,  confined 
to  actions  pending  at  the  time  of  the  bankruptcy.  They  are  mandatory  if 
before  the  adjudication,  and  discretipnary  after  it.  They  cannot  be  granted 
against  suits  founded  on  provable  debts  that  are  not  dischargeable,  and  if 
granted,  they  put  an  end  to  all  further  proceedings,  and  if  granted  after  the 
adjudication,  continue  in  force  to  the  determination  of  the  bankrupt's  right 
to  a  discharge.  The  stay  of  suits  against  the  bankrupt  pending  'the  bank- 
ruptcy proceedings,  is  absolutely  necessary  to  give  effect  to  the  present 
bankruptcy  act.* 

II.  STAYS  OF  SUITS  BEGUN  AFTER  FILING  OF  PETITION. 

a.  Purpose  of  stays  of  suits. — If,  as  has  been  sjiid,  a  chief  fmrpose  of  such 
stays  is  to  prevent  the  harassment  of  the  bankrupt  by  suits,  pending  a  dis- 
charge which  will  be  a  bar,  it  would  seem  that  a  court  of  bankruptcy  could, 
in  its  discretion,  restrain  a  suit  begun  after  the  filing  of  the  petition.  There 
was  no  doubt  about  this  under  the  law  of  1867,  as  the  creditor  who  proved 
elected  his  remedy,  and  the  creditor  who  did  not  could  not  prosecute  his  suit 
to  judgment."  The  omission  is  perhaps  significant.  Yet,  while  a  suit  began 
on  a  provable  debt  after  the  bankruptcy  would  seem  but  a  shot  into  the  air 
and  likely  to  amount  to  naught  save  a  liquidation  of  the  debt,®  the  rule  that  a 
court  of  bankruptcy  will  stay  an  after-brought  suit  only  when  and  because 
directed  against  possession  of  the  bankrupt's  property,''  by  no  means  affects 

3.  Judicial  Code,  f  265   (formerly  R.  S.,  4.  In  re  Baseh    CD.  C,  K.  Y.),  3  Am. 

§    720).     The   prohibition   of   this   section  B.  R.  235,  97  Fed.  761. 
against  enjoining  the  proceedings  of  a  State  6.  See  R.  R.,  SS  5105,  510^.  and  comparp. 

court  does  not  apply  when  any  law  relat-  however,  to  the  effect  that  a  suit  might  be 

ing   to   bankruptcy   authorizes    an    injunc-  prosecuted,    provided    it   did    not   reach   a 

tion,    nor    does    it   where    the    proceedingH  judgment.     In  re  Ohiradelli,  Fed.   Cas.  5.- 

sought  to  be  enjoined  have  been  commenced  376.    And  see  Eyster  v.  Gaff,  91  U.  S.  521. 
after  the  jurisdiction  of  the  Federal  court  8.  McDonald  v.  Davis.  105  N.  Y.  508. 

has  attached.    In  re  Russell  et  al.  (C.  C.  A.,  7.  In  re  Chambers  (D.  C,  R.  I.).  3  Am. 

2d  Cir.),  3  Am.  B.  R.  658,  101  Fed.  248.  B.  R.  537,  98  Fed.  865;  In  re  RuBseU'et  al. 
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the  bfoad  doctrme  here  urged.  Nor  does  the  converge  rule,  that  the  court 
will  not  generally  stay  such  a  suit  hi^ought  for  the  purpose  of  asserting  a 
yaUd  lien  which  attached  before  the  b^iming  of  ihe  prooeedingi^     *>  . 

b.  Whea  atay  of  after-broni^t  suits  will  be  g3i9Uitfd.-*«It  ia  not  necessary 
to  rely  wholly  on  the  terms  of  §  2  (15)  for  power  to  enjoin.  The  stay  can 
be  directed  to  ^e  plaintifE,  who,  being  doubtless  a  scheduled  creditor,  is  a 
party  to  the  proceeding;  or,  under  §  2  (6),  such  a  plaintiff  can  be  brought 
in,  and  then  stayed.^  Either  procedure  is  well  within  the  principle  th^t,  to 
protect  its  jurisdiction,  a  court  will  enjoin  all  parties  from  proceediiigp 
looking  to  the  same  remedy  in  another  court  of  concurrent  jurisdiction.^^ 
It  seems  to  be  the  clear  intent  of  the  bankruptcy  act  that  the  administration 
of  the  bankrupt  estate  by  the  bankruptcy  courts  ahall  not  be  unduly  interfered 
with.^^  An  action  in  replevin,^  or  to  recover  for  the  technici^l  coQveiipion  of 
goods  consigned  to  the  bankrupt  for  sale,^^  or  an  action  to  remove  an  alleged 
bankrupt  from  leased  premises  commenced  after  instijtuti^n  .of  th^  bank- 
ruptcy proceedings,  may  be  restrained;"  but  a  proceeding  under  a  writ  of 
forcible  detainer  may  not  be  restrained,^**  So,  an  action  by  a  cbattd  niort 
gagee  to  recover  damages  for  the  alleged  wrongful  taking  of  th6  nsortgftged 
property  from  his  possession,  B»ay  be  stayeid.*' 


(C.  C.  A.,  2d  Cir.),  3  Am.  B.  R.  65S,  101 
Fed.  248. 

8.  In  re  San  Gabriel  Sanitorium  Oo.  (C. 
C.  A.,  9th  Cir.),  7  Am.  B.  R.  206,  111  Fed. 
€92,  holding  that  leave  may  be  granted  to 
a  mortgagee  to  make  thcf  trustee  in  bank- 
Tuptcy  a  party  defendant  to  fcfreclowire  pro- 
ceedings in  the  State  court,  and  tlhat  b  pe- 
tition of  the  trustee  for  ail  "mj  unction  -  to 
restrain  the  foreclosure  proceedings  iii  the 
State  court  was  properly  denied. 

S.Bryan  v.  Bernheimer,  181  U.  S.  188, 
5  Am.  B.  R.  623. 

10.  Moran  v.  Sturgis,  154  U.  S.  S56^  373; 
Texas  &  Pac.  R.  B.  Co.  v.  Johnson,  X$l  U. 
S  81.  See  Hull  v.  Burr  (C.  C.  A.,  lat  Cir.), 
30  Am.  B.  R.  588. 

U.  In  re  Guthian   (D.  C,  N.  Y.),  8  Am. 

B.  R.  232,  114  Fed.  1009;  In  re  Nutall   (D. 

C.  X.  Y.),  29  Am.  B.  R.  800,  citing  text. 
IS.  An  action  in  replevin  after  an  adjudi- 

<»tion  in  bankruptcy  cannot  be  comnu)nced 
snd  maintained  aigainst  the  bankrupt  to  re- 
^^er  property  in  the  possegsion  of  and 
<'Iaimed  by  the  bankrupt  at  the  time  of 
that  adjudication,  and  in  the  possession  of 
*  referee  in  bankruptcy  at  the  time  when 
the  action  of  replevin  is  begun.  White  v. 
Schloerb;  178  U.  S.  542,  4  Am.  B.  R.  178, 
^^  L.  Kd.  1183;  In  re  Russell  et  al.  (C.  C. 
-^'  2d  Cir.),  3  Am.  B.  R.  658,  101  Fed.  248. 
^IS.  In  re  Basch  (D.  C,  N.  Y.),  3  Am.  B. 
«•  235,  97  Fed.  761. 

14.  Ejectment  may  be  enjoined  where  it 
^ould  interfere  with  the  possession  of  the 


bankruptcy  eeurt.  In  ce  Cbanbera  (D.  0*« 
R.  L),  3  Am.  B.  R.  537,  9S  Fed.  865;  In  rv 
K)einh«aa  (D.  a,  N.  Y.)/7  Am.  B.  R.  604» 
118  Fed.  107. 

Reitralaiaf  interfcfeaoe  with  tenamt.**^ 
In  the  cftse  of  In  re  Heta,  Fed.  Oaa.  d»(09» 
«n  mjunetion  was  'granted  .reatraining,  in- 
terference with  the  property  of  the  bank* 
nipt  before  adjudication  r  in  an  involuntary 
proceeding  and  jeatraining  the  landlord 
from  diapoBseaaing  him.  T)m  injunction 
order  was  made  after  the  proceedinga  t4 
diftpoeaesa  the  debtors  ;  were  inatiti^ted. 
Judge  Batohford  mid:  *'  The  occupation  o> 
the  premises  by  the  marshal  was  the  oecu^ 
pation  of  them  by  the  court.  A  landlord 
who  lets  premises  to  «  tenant  to  be  occu- 
pied for  the  purposes  of  trade  must  be  held 
to  do  so  with  the  full  understanding  thai 
the  tenant  may  be  proceeded  against  In 
bankruptcy,  and  that  the  bankrupt  courV 
may  be  called  in  to  take  possession  of  th^ 
goods  of  the  -tenant  on  the  -premises.  In 
many  cases  it  would  be  impossible  to  r^ 
move  the  goods,  before  a  sale  of  them,  witlv 
out  great  loss  and  injury." 

14a.  In  re  Van  de  Grift  Motor  Car  Co 
(D.  C,  Ky.),  27  Am.  B.  R.  474. 

15.  Stay  of  action  by  mortgagee.-—  When . 
the  day  after  a  chattel  mortgagor  was  ad. 
judged  a  bankrupt,  the  mortgagee  toOK  pos* 
session  of  the  mortgaged  property  an^ 
brought  an  action  against  the  receiver  in 
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in.  STAY  OF  SUIT  AGAINST  BANKRUPT. 

a.  Bependxiig  '•n  disduBrgeal»ilitj  of  d^. —  The  seetioiL  under  ooDgidendiiiou 
pmm^ies  for  tlie  stay  of  a  6>uat  whidbi  is  founded  upon  «  dlaim  from  wHicb  a 
discharge  -would  be  a  release.  This  disohargeabilitjr  of  the  idebt  ds  made  th& 
basis  of  jurisdiotioii.  There  can  be  no  stay  under  this  section  imleas  the  suit 
is  founded  upon  a  claim  from  whicfh  a  disehavge  would  be  a  iitelease;^^  The 
differenoe  between  the  p(re6ent  §  11  and  §  21  of  the  old  law  in  ^Ans  regard  has 
already  been  noted."  The  words,  "  from  which  a  discbarge  would  be  a 
release/'  are  construed  broadly,  and  suits  not  strictly  within  them  are  same- 
times  stayed.^  The  word  ^^  suits  "  is  also  given  a  wide  meaning.  It  ineludes 
actions  at  law,  <uits  in  e<faity,  and,^  in  faet,  any  legal  psoGeedings  where 
the  peiiBonal  liability  of  the  debtor  is  sought  to  be  ifi:sed.'^  It  iacludes  a  pro- 
ceeding under  a  city  ordinance  to  collect  a  debt  whioh  is  made  a  charge  up(Mi 
the  compensation  due  the  ^bankrupt  from  the  eity.^    It  embraoes  legal  steps 


bankruptcy  to  recover  'damages  for  the  al- 
leged wroi^iil, taking  of  the  pisqperty  froio 
his  possession,  his  action  was  stayed  by 
the  bankruptcy  court  and  the  judge  4n  the 
course  of  his  opinion  said:  "  Ordinarily,  * 
where  a  reeeiver  «rf  /the  .court  ^as  jneraLy 
general  direct sona  to  ^take  Into  ibis  potses- 
'»ian  the  property  4>f  '±h/6  bankimpt,  and 
there  is  a  claim  that  he  has  taken  the  :prap- 
-erty  xft  a  -third  .peram,  >the  coiurt,  .in  Hon- 
*formity  with  general  pzinciplea,  wiould  . 
leave  him  to  answer  in  any  proper  forum 
for  his  individual  acts,  .  «  .  but  where 
it  appears  without  dispute,  as  it  does  here, 
that  :the  third  party  .cannot  possibly  have 
•any  legal  rights  to  be  established  by  the 
litigation  in-theState  court,  and  the  vesult 
of  permitting  it  to  be  continued  would  not 
only  suffer  an  injustice  to  the  receiver  but 
indirectly  tend  to  embarrass  this  court  in 
administeting  the  estate,  the  equitable  pow- 
ers of  the  court  shouM  be  exerciaed  both 
for  the  prevention  of  the  injustice  and  to 
protect  the  court's  full  j.urisd lotion."  In 
re  Gutman  ft  Wenk  (D.  C,  N.  Y.),  S  Am. 
6.  R.  262,  114  Fed.  1009. 

IS.  In  re  Cole  ( D.  C,  N.  Y. ) ,  5  Am.  B.  R. 
780,  106  Fed.  837;  In  re  Basch  (D.  C, 
N.  Y.),  3  Am.  B.  R.  235,  97  Fed.  761;  In 
re  Butts  (D.  C,  N.  Y.),  10  Am.  B.  R.  16, 
120  Fed.  966;  White  v.  Thompson  (C.  C. 
A.,  5th  Cir.),  9  Am.  B.  R.  653,  119  Fed. 
868. 

The  discretion  to  grant  stays  after  adju- 
dications, conferred  by  §  11,  should  not  be 
exercised  unless  the  claim  on  which  the 
fluit   is   pending,    is   clearly    dischargeable. 


In  re  fiullivan  (Rief.,  N.  Y.),  2  Am.  B.  R- 
30. 

An  action  by  an  attorney  for  legal  serv- 
ioea.aad  aHvioe  Alleged  to  have  been  obtained 
by  the  bankrupt  by  false  pretenses  or  false 
repreaent«llionp,  lUiay  be  atayed  in  accord- 
ance with  S  11  of  the  bankruptcy  aqt,  since 
a  debt  for  services  and  advice  of  an  attor* 
Aey  is  not  a  U«bility  for  obtainii^  *\?t^V^ 
erty"  by  false  .pretenaes  or  falae  >repre' 
aesaiations  within  the  meaning  of  §  17-a 
(2).  aieason  v.  Thaw  (C.  C.  A.,  3d  Cir.), 
.25  Am.  B.  R.  782,  185  Fed.  345. 

Suit  to  coimpol  iaiuance  of  oertiScate  of 
atec]cr-A  suit  in  a  State  court  pending 
against  a  bankrupt  corporation  4it  the  time 
of  tthe  filing  .ol  the  petition  in  bankruptcy 
to  require  such  corporation  to  issue  a  cer- 
tificate of  stock  and  for  damages  for  refus- 
ing to  issue  it,  'involves  a  claim  from  which 
a  discharge  -would  not  be  a  release  and 
therefore  .cannot  be  stayed  under  section 
11-a  of  the  bankruptcy  act.  Matter  of 
Clipper  Mfg.  Co.  (C.  0.  A.,  2d  Cir.),  24 
Am.  B.  R.  683,  179  Fed.  843. 

17.  See  .supra.  For  debts  that  are  dis- 
chargeable and  those  that  are  not,  see  dis- 
cussion under  Section  Seventeen  of  this 
work. 

18.  In  re  Hilton  (D.  C,  N.  Y.),  4  Am. 
B.  R.  774,  104  Fed.  981 ;  Jn  re  Basch  (D.  C. 
N.  Y.),  3  Am.  B.  R.  235,  97  Fed.. 761.  See 
also  Ex  parte  Christy,  3  How.  292. 

19.  In  re  Rosenberg,  Fed.  Cas.  12,054: 
McKay  v.  Funk,  13  N.  B.  R.  334;  Bailey 
V.  Glover,  21  Wall.  342. 

20.  In  re  Hicks  (D.  C,  N.  Y.),  13  Am. 
B.  R.  654,  133  Fed.  739. 


111-*.] 


Stat  of  Suit  Aoaikst  Bankrupt. 


265 


after  ju^goioat,  sueh  as  supplementary  proceedixiga^^^  sherilEa'  sales  on 
^xecution,^  even  the  distribution  of  the  proceeds  of  such  sales,^  though,  were 
it  not  for  other  seetaoos  of  the  law^  it  maj  be.doubtied  whether  thei  word  coiild 
be  extended  so  fsor.^  The  fact  that  the  creditor  who  is  bringing  the  action 
has  been  omilted  from  the  ]ist  of  creditors  on  the  bankrupt's  schedule,  does 
not  neeessarilj  pretent  his  action  from  being  stayed,  for.  his  claim  is  still, 
released  by  discharge,  if  he  has  notice  of  ike  bankrupt  proceeding9.^  It  is 
immaterial  upon  the  question  of  jurisdiction  of  the  court  to  grant  a  stay^ 
whether  the  determinatioai  as  to  the  dischargieability  of  the  debt  is  sound  or 
nnsoimd ;  until  reversed  it  is  binding  and  conclusiye  upon  the  parties.^  In. 
determining  whether  the  claim  upon  which  the  suit  is  based  is  a  discharge- 
able debt,  the  coutt  may  be  guided  by  the  pleadings.^    The  privil^^e  of  a 


SL  Szecutioii  on  a  judamant  recovered 
after  the  filing  of  the  bankrupt's  petition 
in  an  oetion  pending  at  the  time  of  tile  ad* 
jvdication  may  be  stayed.  In  re  Beerman 
(D.  C,  Ga.),  T  Am.  *B.  R.  434,  112  I'ed. 
6S3.  Where  the  personal  property  of  t^e 
hankropt  at  the  data  of  the  adjttdication 
is  subject  to  the  levy  of  a  pending  execu- 
tion, the  right  of  the  court  to  enjoia  the 
execution  creditor,  if  the  execution  is  an 
unlawful  preference  and  contrary  to  the 
provisions  of  the  bankruptcy  act,  Is  clear. 
In  re  Kimball  (D.  C,  Pa.),  ST  Am.  B.  R. 
161,  97  Fed.  29;  Blake,  Moffitt  &  towne  v. 
Francis- Valentine  Co.  (D.  C,  Cal.),  1  AnL 
B.  R.  372,  89  Fed.  695. 

If,  after  an  attachment,  and  before  Jnds- 
ment,  an  insolvent  is  adjudicated  a  bank- 
rupt within  four  months,  etc.,  and  properly 
pleads  the  discharge,  but  the  State  court  re- 
fuses to  regard  it,  and  nevertheless  renders 
judgment  of  condemnation,  and  directs  a 
sale  of  the  property,  the  receiver  or  trustee 
is  entitled  to  an  injunction  and  niandatory 
order  to  its  oflicer  to  surrender  possession. 
In  re  Tune  (D.  C,  Ala.),  8  Am.  B.  R.  285, 
115  Fed«  906. 

Proceedingi^  anppleiiientary  to  execution 
are  proceedings  in  the  action,  so  far  at 
least  as  to  be  withip  the  meaning  and**  In- 
tent of  section  11 -a  or  the  bankruptcy  law. 
In  re  De  Lany  &  Co.  (D.  C,  N.  Y.),  10  Am. 
B.  R.  634,  124  Fed.  280;  In  re  De  Long 
<Ref.,  N.  Y.),  1  Am.  B.  R.  66;  In  re  Adams 
(Rcf.,  N.  Y.),  1  Am.  B.  R.  94;  In  re 
Kletchka  (D.  C,  N.  Y.)»  1  Am.  B.  R.  479, 
92  Fed.  901. 

A  continuation  ef  A  stay  of  proceedii^ 
supplementary  to  execution  may  be  granted, 
and  a  motion  by  a  Judgment  creditor  to 
vacate  such  stay  denied,  for  the  judgment 
debtor  is  entitled  to  have  the  matter  dis- 
posed of  in  the  bankruptcy  proceeding.    In 


re  Burke  (D.  C,  N.  Y.),  19  Am.  B.  R.  51, 
11S5  Fed.  703. 

The  effect  of  an  injunction  issued  by  a 
court  of  bankruptcy,  enjoining  a  judgment 
creditor  of  a  bankrupt  and  his  attorneys, 
and  hie  and  their  servanta  amd  agents  from 
taking  any  further  proceedings  in  an  action 
in  a  State  court  is  to  restrain  the  creditor 
and  his  attorneys  from  taking  proceedings 
in  a  State  court  to  punish  the  bankrupt 
for  aa-  alleged  contempt  committed  before 
the  adjudication  in  bankruptcy.  In  re  For* 
tunato  (D.  C,  K.  Y.),  9  Am.  B.  R.  630,  123 
Fed.  622.  But  the  protection  of  a  stay  of 
supplementary  proceedings  is  personal  to 
the  bankrupt  and  does  not  extend  to  those 
jointly  liable  as  judgment  debtors  with  him. 
As  to  the  latter  no  stay  should  be  allowed. 
In  re  De  Long  (Ref.>  K.  Y.),  1  Am.  B.  R. 
66. 

an.  In  re  Northrop  <Bef.,  N.  Y.),  1  Am. 
B.  R.  4217. 

tt.  A  sheriff  may  be  lestrained  from  pay* 
iBg  over  to  a  judgment  creditor  the  proceeds 
of  a  sale  of  personal  prc^Mcrty  of  a  bank- 
rupt upon  an  execution  issued  upon  a  judg- 
ment obtained  within  four  months  prior  to 
the  adjudication  of  the  insolvent  debtor  aa 
a  bankrupt.  In  re  Kenney  (1>.  C,  N.  T.), 
2  Am.  B.  R.  494,  96  Fed.  427. 

•4.  In  re  Basch  (D.  C,  N.  Y.),  3  Am. 
B.  H.  335,  97  Ped.  761. 

tn.  In  re  Beerman  (D.  C,  Ga.),  7  Am. 
B.  R.  434,  112  Fed.  063,  Citing  Collier  on 
Bankruptcy,  3d  ed.,  page  128-. 

26.  Wagner  v.  U.  8.  (C.  C.  A.,  6th  Oir.), 
4  Am.  B.  R.  596,  104  Fed.  133;  Itt  re  Mus- 
tin  (D.  C,  Ala.),  Zl  Am,  B.  R.  147,  166 
Fed.  506. 

«.  In  re  Adler   (C.  C.  A.,  2d  Oir.),  18  | 
Am.  B.  R.  240,  144  Fed.  659. 
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stay  conferred  by  this  section  is  to  be  accorded  in  both  voluntary  and 
involuntary  bankruptcy.^ 

b.  Power  to  gnxtt  stays  discretionary. —  The  power  given  by  this  section  to 
stay  a  suit  upon  a  dischargeable  debt  is  discretionary  with  the  court,  and  th^ 
discretion  should  not  be  interfered  with  unless  it  has  been  abused.^  This 
power  should  be  exercised  by  the  court  according  as  the  interests  of  die 
bankrupt's  estate  shall  require ;  there  may  be  cases  when  it  will  appear  ta 
the  court  that  it  is  to  the  advantage  of  the  estate  tlmt  the  suit  should  be 
defended  rather  than  stayed.**  The  »tay  should  usually  be  granted  (1)  if  the 
bankrupt  is  threatened  with  arrest  or  will  be  needlessly  harassed ;  ***  (2)  if  the 
suit  is  not  in  judgment ;  and  even  after  judgment,  if  the  rights  of  the  general 
creditors,  not  parties  to  the  suit,  will  be  jeopardized  by  further  proceedings  in 
the  State  courts;  or  (3)  if  the  judgment  is  founded  on  a  transaction  which 
is  an  act  of  bankruptcy,  or  a  fraud  upon  the  creditors  or  upon  the  law.^^ 
Where  the  suit  isvolves  nothing  but  a  question  of  fraud,  to  which  a  discharge 
cannot  be  pleaded,  its  prosecution  should  not  be  stayed.*^  An  action  brought 
in  good  faith  against  the  bankrupt  for  damages  for  an  alleged  deceit  in 
obtaining  a  loan  of  money  should  not  be  stayed,  for  a  judgment  in  such  an 
action  is  not  dischargeable.^    The  power  to  grant  the  stay  is  permissive  and 


28.  In  re  Glister  (D.  C,  Iowa),  3  Am. 
B.  R.  228,  97  Fed.  322. 

as.  In  re  Lesser  (C.  C.  A.,  2d  Cir.),  3 
:Am.  B.  R.  758,  100  Fed.  433;  New  River 
Coal  Land  Co.  v.  Ruffner  Bros.  (C.  C.  A., 
4th  Cir.),  21  Am.  B.  R.  474,  165  Fed.  881. 

Review  of  discretion.— Where  the  only 
effect  of  the  staying  order  upon  the  proceed- 
ings in  the  State  court  will  be  to  prevent 
examination  of  the  bankrupt  in  supple- 
mentary proceedings  for  the  purpose  of  ob- 
taining information  which  might  be  use- 
ful in  the  pnosecution  of  a  creditor's  bill 
in  equity,  and  where  such  information  can 
be  easilv  obtained  in  the  district  court, 
there  is  do  occasion  to  review  the  exercise 
of  its  discretion.  In  re  Lesser  (C.  C.  A., 
2d  Cir.),  3  Am.  B.  R.  758,  100  Fed.  433. 

30.  In  re  St.  Albans  Foundry  Co.  (Ref., 
Vt.),  4  Am.  B.  R.  594,  holding,  that  where 
a  bankrupt  had  been  summoned  as  trustee, 
or  garnishee,  before  his  bankruptcy,  in  a 
suit  against  one  of  his  creditors,  return- 
able after  the  bankruptcy  proceedings  were 
commenced,  no  -  interests  of  the  bankrupt's 
creditors  or  estate  being  affected,  there  is 
no  reason  why  the  receiver  or  trustee  of  the 
bankrupt  estate  should  not  be  held  to  re- 
spond in  said  suit,  under  the  direction  of 
the  bankruptcy  court,  with  such  disclosure 
ias  is  practicable. 

Action   on   bond. —  Where   a  bond   given 


after  the  enactment  of  the  bankruptcy  act 
of  1898,  by  a  corporation  to  secure  a  claim 
against  a  bankrupt,  required  the  entry  of 
judgment  against  the  obligor  as  a  condi- 
tion precedent  to  recovery  against  the 
surety,  and  the  corporation  is  adjudicated 
a  bankrupt,  an  order  of  the  bankruptcy 
court  restraining  an  action  upon  tlie  bond 
by  the  creditor  to  whom  it  was  given  will 
be  reversed,  and  the  State  court  left  free  to 
deal  with  the  action  according  to  its  own 
practice.  Matter  of  Mercedes  Import  Co. 
(C.  C.  A.,  2d  Cir.),  21  Am.  B.  R.  596,  166 
Fed.  427,  revg.  20  Am.  B.  R.  648. 

30a.  In  re  Nuttall  (D.  C,  N.  Y.),  29  AnL 
B.  R.  800.  citing  text. 

31.  Southern  Loan  &■  Trupt  Co.  v.  Ben- 
bow  (D.  C.  N.  Car.),  3  Am.  B.  R,  9,  96  F«i. 
514;  In  re  Globe  Cycle  Works  (Ref.,  N.  Y.), 
2  Ato.  B.  R.  447.  In  both  oi  these  cases  it 
was  said  that  the  injunction  should  never 
be  granted  if  the  judgment  has  ripened 
into  an  execution  sale,  provided  the  State 
court  has  or  can  be  given  jurisdiction  of 
the  parties  interested  in  the  distribution, 
including  the  general  creditors  represented 
by  the  tniRtee  in  bankruptcy. 

32.  In  re  Cole  (D.  C,  N.  Y.),  5  Am.  B.  R* 
780,  106  Fed.  837;  In  re  Wollock  (D.  C.» 
111.),  9  Am.  B.  R.  685,  120  FeiL  51G;  Mackel 
V.  Rochester  (D.  C,  Mont.),  14  Am.  B.  R. 
429.    135   Fed.  904. 

33.  In  re  Lawrence  (D.  C,  Ala.),  20  Am. 
B.  R.  698,  163  Fed.  131. 
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lequiies  the  court  to  examine  into  the  equities  of  any  apjdication  mad^ 
therefor.^  If  the  trustee  has  no  interest  in  the  claim  sued  upon,  the  court 
should  not  intervene.^ 

c.  Popper  to  stay  should  be  exercised  with  caution. —  It  follows  on  the  very 
nature  of  the  power  to  stay  that  it  should  be  exercised  with  caution.  The 
right  to  enjoin  has  often  been  too  broadly  expressed.^  Many  of  the  cases  are 
wayward  guides.  At  the  same  time,  it  is  impossible  to  phrase  any  eitact 
rule.  The  present  tendency  is  toward  limitations  on  the  power,  rather  than 
its  opposite.^^  Where  creditors  seek  judgments  against  a  bankrupt  corpora- 
tion to  enable  them  to  proceed  against  stockholders  upon  their  unpaid  sub- 
scriptions, it  has  been  held  proper  to  permit  them  to  prosecute  their  claims, 
although  actions  to  enforce  such  claims  were  commenced  subsequent  to  the 
proceeding  in  bankruptcy  against  the  oorporation.^® 

d.  Effect  of  proof  of  debt  on  rig^ht  of  actioBv*-  This  was  much  debated 
under  the  former  law,  which  in  terms  provided  that  he  who  proved  hici 
debt  in  bankruptcy  waived  his  right  to  enforce  it  by  any  other  legal  remedy; 
But  the  better  opinion  was  that  the  waiver  endured  only  until  a  discharge 
was  granted  or  refused.  The  amendatory  act  of  1874  made  this  view  also  the 
written  law*  That  the  same  is  the  law  to*day,^^  with  the  exception  that  a 
suit  may  probably  be  begun  and,  unless  stayed,  prosecuted  to  judgment,  i» 
undoubtedly  true.  So  also  is  the  old  time  rule  that  the  remedy  thus  suspended 
comes  into  being  the  moment  the  discharge  is  granted  or  denied.^    But  the 


34.  Tn  re  MercwUcB  ImiMirt  Co.  (T>.  C,  N.  T.),  20 
Am.  B.  R.  e48.  rev*,  on  oth«r  grounds,  tl  Am.  B. 
R.  r,M,  166  Fed.  427. 

215.  Matter  of  Mtfoedes  Invport  Co.,  fC.  C,  A., 
2d  dr.),  a  Am,  B,  R.  590.  166  Fed.  427.  rovg.  20 
Am.  B.  R.  648;  In  re  Federal  Blsult  Co.  (C.  C.  A-. 
2d  Clr.),  29  Am.  B.  R.  393. 

30.  In  re  RoKcrs  (Uet.,  Ky.).  1  Am.  B.  R.  641; 
In  re  St.  Albana  Foundry  Co.  (Ref.,  Vt.),  4  Am. 
B.  R.  .W. 

3T.  in  re  "Wkrd  (D.  C,  Mans.),  5  Am,  B.  R.  21B, 
i'>4  FhI.  9S5.  a.  caae,  at  least  alnca  the  amendatory 
act  or  1908,  of  doubtful  authority  on  the  pobU 
there  decided.  Compare  In  re  Currier  (Ret.,  N. 
T ).  5  Am.  B.  R.  639. 

3«.  In  pe  Remington  Auto  &  Motor  Co.  (D.  C, 
^'   T).  9  Am.  B.   R.  53S,  119  Fed.  441. 

The  dtiicharflre  of  a.  corporation  does  not 
prevent  eredltore  from  taking  judgment  fn  a  State 
(t>urt  against  the  corporation  In  such  limited  form 
u  may  enable  them  to  reap  the  benefit  of  the 
^ockholders'  or  directors'  liability.  The  Judgment 
wndered  will  not  be  against  the  person  or  prop- 
erty of  the  bankrupt,  and  has  no  further  eCFect 
than  to  enable  the  plaintiff  to  charge  the  directors 
'ff  stockholders  In  accordance  with  the  State  stat- 
ute. In  re  Marshall  Paper  Co.  (C.  C.  A.,  let  Clr.), 
!  *  Am.  B.  R.  468,  108  Fed.  872,  overr.  a  Am.  B.  R. 
'  «38.  16  Fed.  41t. 

Knjolnlnig  Male  of  corporate  property 
^^  eqalty  aalt<-Where  &  large  majority  of  the 
CT«dltor«  of  the   corporation   desire   a   sale   of   its 


property,  under  an  order  of  the  court  which  ap*' 
pointed   the   receiver,    and   no   rights   of   mlnotity 
cro^tQTs    y^o   did    not    intervene    In   the    equHr 
action  will  be  In  any  way  affected,  the  bankrupttcy- 
court,  upon  the  filing  of  a  bankruptcy  petition  by 
them   against   the   corporation,    will    not    restrain, 
such  sale  of  its  property.    In  re  Edward  fillswortli 
Co.   (D.  C..  N.  Y.).  a  Am.  B.  R.  M4,  178  T^ed.  699.' 

The  proaecntlon  of  a  aalt  Ittatltoted 
1»T  tKe  •toeldioldera  of  a  bankrvpt  cor- 
poration, prior  to  bankruptcy,  against  a  bank- ' 
rupt  corporation  should  not  be  stayed,  where  it 
appears  that  the  receivers  appointed  In  such  suit 
have  turned  over  to  bankrupt's  trustees  all  Its , 
assets,  with  the  exception  of  certain  choses  In 
action  against  two  of  the  bankrupt's  directors 
against  whom  a  suit  by  sueh  recelvera  Is  pending, 
and  there  Is  a  legitimate  scope  for  the  Judgment 
of  the  State  court,  which  might  he  limited  so  fu» 
not  to  interfere  with  the  Jurisdiction  of  the  bank- 
ruptcy court.  In  re  United  Wireless  Telegraph 
Co.   (D.   C,  N.  Y.),  28  Am.  B.  R.  394. 

30.  For  Instance,  see  Reed  v.  Equitable  Trust 
Co.  (Sup.  Ct.,  Ga.),  8  Am.  B.  R.  242;  E^^an8  t. 
RounsavllTe  (Sup.   Ct.,  Ga.),  8  Am.  B.  R.  236. 

40.  Ita  re  Rosenberg,  Fed.  Cas.  12,064. 

Star  of  salt  in  State  eowt  dlsa«lrea 
"hy  dlsel^arere*— Where  the  district  court  stayed 
a  suit  in  another  State  for  the  purpose  of  enabling 
the  bankrupt  to  plead  his  discharge  when  he  had 
obtained  It.  it  becomes  the  duty  of  the  court  upon 
the  granting  of  such  discharge  to  the  bankrupt  to 
vacate  Its  previous  stay  and  remit  both  parties  to 
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Stajbe*  court. ^to^Siiiat  ]ii[>3e  jiibisdierioDJ^  Tliie  stay  k  direeted  to  the^  suitor, 
n^t  the?  eoiurt^  and  the  IdtiGor  oaaj'  gc^-on;  if  the  eause-is  moved  h^  the  pereon 
enjoined,  and  a  judgment  resulting  will  be  valid.*^  The  Temedj  of  a  party 
thjua  aggrieved  ia  in  con^mpt  |«oceedingft.  it  ie  iniifMMrbiiiit^  h^wevisfiT,  ta  Bote 
that;  if  a  aifay  ia  &ot  ^anled  and  the  suit  proceeds  and  juc^paent  is  entered 
after  the  discharge^  the  latter  cannot  be  set  up*  as  a  rekese  lo  the  judgmeiit^^ 
A  stay  of  a  suit  pendijaig  in  the  State;  courts  effected  bj  an  injunetioii  issued 
by  a  court  in  bankruptcy  is  not.  a  dismissal  of  the  svtit*  It  does  not  defeat  the 
cause  of  action  pending  in  the  State  court;  it  merely  suepends  the  pro- 
eeedings  asdong  as  the  injuDCtion  is- in  foree.^ 


IV.  SmXS  OR  PROCEEDINGS  IN  WBjICa  STAY  ICAY  BE  G^UUVTBD. 

a.  Suits  or  proceedings  ift  rem. — (1)  In  obkbrai.. — The  geftetal  rale  is 
that  the  court  that  has  acquired' jurisdiction  of  the  res  will  retail  it.  If  the 
property  has  come  into  the  poseesBien  of  the  bankruptcy  court  any  suit  or 
proceeding  tending  to  interfere  with  such  possession  may  properly  be  stayed. 
Thus^  a  Federal  court  will  restrain  a  replerin  creditor  proceeding  in  a 
State  court  gainst  property  in  the  custody  of  the  Federal  court,'**  but 
will  refuse  a  stay  in  most  cases  where  the  State  court  is  in  possession,^ 
or  where  the  bankrupt  had  no  legal  or  equitable  title  to  the  property  sought 
to  be  replevined.*'    But  the  rule  i  yields,  however,  where  the  possession  of  the 


'their  rights,  remedies  and  defenses  under 
the  law.  In  re  Rosenthal  (D.  C,  K.  Y.).^ 
5  Am.  B.  R.  T99,  108  Fed.  368. 

41.  Bindseil  r.  Smith  (Eq.,  N.  J.),  5  Am. 
B.  R.  40. 

42.  Flanagan  v.  Pearson,  14  N.  B.  R.  37; 
Ewart  V.  Schwartz,  48  N.  Y,  Super.  390; 
Wood  V.  Haaen.  15  N.  B.  R.  4fil;  In  re 
Irving,  Fed.  Ca».  7,0/73. 

48.  Dimoek  r.  Revere  Copper  Oov,  117 
U.  S.  559;  McDonald  v.  Davis,  lOS  N.  Y. 
-508. 

44.  Kew  River  Coal  Land  Co.  v.  Ruffner 
Bros.  (C.  C.  A.,  4th  Cir.),  21  Am.  B.  R. 
474,  165  Fed.  881. 

45.  Property  in  possession  of  conrt.-^In 
-the  case  of  In  re  Russell  (C.  0.  A.,  2d  Cir.), 
3  Am.  B.  R.  658.  lOt  Fed.  248,  H  was  held 
that  where  an  action  was  brought  in  the 
State  court  to  replevin  property  already 
in  tixe  custody  of  the  bankruptcy  court, 
a  sustaining  order*  staying  the  prosecution 
of  a  replevin  action  in  the  State  court  and 
compelling  the  action  to  be  brought  in  the 
court-  of  banferuptcVr  unless  leave  was  ob- 
tained of  the  last  mentioned  cotrrt,  was 
proper. 

It  is  a  firmly  established  rule  that,  where 
property  is  in  the  possession  of  one  court 
of  competent  jurisdiction,  such  possession 


cannot  be  disturbed  by  process  issued  out 
ixt  another  court.  In  re  Chambers,  Calder 
i  Co.  (D,  C,  R.  I.),  3  Am.  B.  R.  537,  98 
Fed.  865.  There  is  no  provision  in  the 
preset  bankrupt  law  which  authorizes  or 
permits  courts  of  bankruptcy,  by  the  U9e. 
of  either  summary  or  plenary  process,  to 
stap  the  proceedings  of  the  State  court  in  a 
suit  in  which  it  had  already,  before  the  in- 
stitution of  the  proceedings  in  bankruptcy, 
obtained  possession  of  the  8ubjeet>matter 
and  jurisdiction  of  the  parties.  In  re  See- 
hold  (C.  C.  A.,  5th  Cir.),  5  Am.  B.  R.  358, 
105  Fed.  910. 

46.  Carter  v.  Hobbs  (D.  C,  Ind.),  1  Am. 
B.  R.  215,  92  Fed.  594;  In  re  Price  (D.  C, 
N.  Y.>,  1  Am.  B.  R.  606,  92  Fed,  987; 
Keegan  v.  King  (D.  C,  Ind.),  3  Am.  B.  R. 
79,  96  Fed.  758;  In  re  Seeb<^d  (C.  C.  A, 
5th  Cir.),  5  Am.  B.  R.  358,  106  Fed.  910; 
In  re  Russell  (C.  C.  A.,  9d  Cir.),  3  Am. 
B.  R.  658,  101  Fed.  248.  Compare  also 
In  re  Neely  (D.  C,  N.  Y.),  5  Am.  B.  R. 
836,  108  Fed.  371,  as  modified  by  s,  c.  on 
appeaU  7  Am.  6.  R.  312,  113  Fed.  21(V 

47.  In  re  Smith  ID,  C,  R.  I.),  9  Am. 
B.  R.  590,  119  Fed.  1004;  Matter  of  Ran- 
ter &  Cohen  (C.  C.  A.,  2d  Cir.),  9  Am. 
B.  R.  372,  121  Fed.  984,  58  0.  O.  A.  260. 


§  Il-a.]         Suits  ob  PBOCBSDiNcn  Which  May  bb  Stayed. 
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iBtate court  is  (1)  tba lerahof  a  frAudon  the  law,  or  (S)  of  a  lieii  declared 
Toid  or  voidable  undeir  IIm  law.  ]^t  if  the  lien  is  )^  a  judgment  creditor- s 
fiuit  begun  more  thaai  four  moiitha  before  tbe  bankruptcy,  a  stay  will  not 
be  granted.^  Where  a  proceeding  wae  commenced  long  prior  to  the  pro- 
ceedings in  bankruptcy,  and  the  property  lA  controvei^By  waa  iwd^r  tih^ 
control  and  in  the  possession  of  a  receiver  appointed  by  the  State  court, 
a  bankruptcy  court  cannot  enjoin  the  proceedings  or  order  the  property 
turned  over  to  tbe  trustee  in  bankruptcy/^  A  diatinetion  is  drawn  as  to 
the  power  of  a  bankruptcy  court  to  enjoin  proceedings  of  long  atanding 
in  a  State  court,  in  which  such  court  has  acquired  complete  juriadictioa 
of  the  person  and  property  of  the  bankrupt  before  the  bankruptcy  pro- 
ceedings were  commenced  and  the  power  to  enjoin  prooeediflgs  instituted 
within  four  months  of  the  filing  of  the  petition  in  bankruptcy.  In  the 
latter  case  the  power  is  properly  exercised,®®  Where  before  filing  a 
petition  against  an  involuntary  bankrupt,  a  creditor  brings  an  atta«fhment 
suit  in  a  State  court  and  such  court  acquires  jurisdiction  of  the  property 
attached,  such  suit  should  not  be  stayed.^^  But,  if  the  property  sued  for 
was  not  claimed  by  the  bankrupt,  nor  included  in  bis  achedulQ,  the  bank- 
ruptcy court  has  no  jurisdiction  to  stay  a  suit  brought  in  a  State  oourt  to 
recover  the  property  from  one  who  claimed  to  have  purchased  it  from  the 

trustee.** 

(2)  PaoGiSEnii^os  to  ENyoacB  a  j-ibn.-^  Stays  of  proceedings  to  enforoa 
liens  tive  usually  sought  to  prevent  either  (1)  the  enfoftsement  of  an  exe- 
eiirion  or  an  attachment  levied  within  the  four  moibths'  i)eriod  or  (3)  the 
foreclosure  of  a  valid  mortgage.  In  tbe  farmer,  there  seems  little  doubt 
about  the  power  to  halt  the  Uen  creditor  or  of  the  wisdom  of  exercising 
it.^    If  the  latter,  while  the  power  exists,  the  mortgaged  piwoises  being 


48.  Mctcalt  V,  Barber.  187  U.  8.  ie5.  9  Am.  B. 
R.  36,  revg.  In  re  Lesser  <C.  C.  A..  M  CJn),  5  A«i. 
B.  R.  3aOp  and  s.   c.,  3  Am.  B.  R.  815. 

Star  •t  ex«e«tlon.P-  In  the  fcase  of  White 
V.  TboBUMOB  (C.  C.  A-.  6th  Gir.>,  9  Am.  B.  B-  <IBI* 
113  Fed.  8<8,  56  C.  C.  A.  308,  it  was  h«ld  that  aq 
injunction  restrain Ingf  proceedings  for  the  dls- 
poeition  of  property  duly  levied  on  upder  an 
<>x*;cution.  Issued  upon  a  judgment  more  than  a 
year  prior  to  the  adjudication  in  bankruptcy  of 
the  debtor  Is  unwarranted.  Contra:  In  re  Baugh- 
man  (D,  C,  Pa.),  15  Am.  B.  R.  28.  138  Fed.  742, 
where  Judge  Arcnbold  holds  that  a  sale  of  the 
l^nknipt's  property  under  an  execution  k»«ed 
upon  a  Judgment  more  than  four  mopths  prior  to 
hlB  adjudteatioh  may  be  stayed;  In  re  Vastblnder 
'D.  C.  Pa.).  13  Am.  B.  K  1«.  M2  Fed.  T18:  Mat- 
ttr  of  Pollman  (R«f.,  N.  /T,).  16  Am.  B.  B.  144. 
Se«  also  Nat,  Bank  v.  Hobbs  (C.  C.  Ga.),  9  Am. 
B.  R.  190,  Ui  7ed.  tM. 

4tt.  Pickens  v.  Dent,  9  Am.  B.  R.  47.  187  U.  8. 
It',  ntlg.  5  Am.  B.  R.  W4,  IW  Fed.  663. 

Eff«ct  o<  lusolrener  vrooeedlntfs 
Ven4ln«r  |n  SM^te  f>^iurt,^The  jurisdiction  of 
th«  bankruptcy  court  is  essentially  exclusive  In 
A^nlnUtering  tiie  aflCalrs  of  insolvent  iDdlvMuals 
snd  corporatl<HtB;  apd  such  court,  \Yhen  properly 
spplled  to,  cannot  refuse  to  take  jurisdiction  be- 
c&Qve  a  proceeding  to  the  same  end  is  pending  In 
&  State  eourt,  bvl  mf  y  stay  all  actien  in  the  State 
eoTirt  in  such  proceeding.  In  re  Benwood  Brewing 
Co.  (D.  Co  W.  Va.l.  29  Am.  B.  R.  7». 

50.  New  River  Coal  Lapd  Co.  v.  Ruflner  Bros. 


(C.   C.   A.,  4th  Clr.),   21  Am.   B.  R.  474.   1«5  J^d. 
881;  Virginia  Iron,  Coal  &  Ooke  Co.  V.  Olcott  <C. 
C.  A..  4lh  dr.),  2S  Am.  B.  R.  821. 
Enjofiiliiir  pr^aecutloii  of  attacliinent 

■latt.-^'Withiii  four  months  prior  to  the  defend- 
ant'* bankniptoar,  petitioner  oomm^mf  «n. notion 
in  a  State  court  upon  a  claim  provable  in  bank- 
ruptcy. A  warrant  of  attachment  was  Issned  In 
suoh  action  ami  thi»  at^tohment  piMi4»  was  dla*' 
charged  by  a  Surety  Company's  bond.  One  of 
bankrupt's  dlrect<MrB  entered  Into  an  agreement 
with  the  Surety  Company  aad  to  fiecure  Um- 
against  loss,  bankrupt  conveyed  certain  real  estate 
to  be  held  In  trust  for  him.  trpon  bankruptcy 
intervening,  held,  that  since,  in  the  eircmsstanceB, 
the  prosecution  of  the  suit  might  result  In  a  ds>  , 
pletion  of  the  assets  of  the  estate,  a  stay  would 
be  for  the  benefit  of  the  estaie  and  stiovld  bo 
granted.  In  re  Federal  Biscuit  Co.  (C.  C.  A.,  2<t 
Clr.),  29  Am.  B.  R.  893. 

51*  Temtessee  Prodncer  Marble  Oo^  ▼.  Otant 
(C,  G.  A..  3d  Clr.).  14  Am.  B.  R.  2ilL  tf^  Fed.  m. 

:$2.  In  re  Bluestone  Bros.  (X>.  C.^  W.  Ya.).  2S 
Am.   B.  R.  264,   174  Fed.  53. 

S8.  Tq  T^verv^fAt  fttt«chnieMt«»  fn  re  Bast- 
em  Com.  4k  Imp.  Co.  (D.  C.»  Majw.),  12  Am.  Bl  iEl^ 
305.   129  Fed.   847. 

Bxecutlon  to  reacli  baMlcrttpfa  mmMmrt*^ 

•^  Where  an  execution  was  iseued  pursuant  .  to 
I  1391  of  the  N.  Y.  Code  of  Civil  Procedure 
as  amended  in  1908,  whi«h  anthoriaea  a 
judgment      creditor      to      take      u^iw      ecceou* 
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m  ,th€..pi^tody  of  the  <joiupt,^  J^et,  provided  the  laortgage  is  valid,  it  will 
not  as.  a  rul^  be  exercised,  and  ieertainly  notuiileas  it  appears  that  the 
eqxnpSfOi  redemption  vested  in  the  trustee  is  of  some  value.**-  The  de- 
cisions; .widef  the  former  class  of  cases  are  fairly  uniform,**  and  where 


tion  10  pfer  cent,  of  the  salary  of  a  judg- 
jnf nt  -debtor,  ^and  two  weeks  thereafter  the 
debtor  was  adjudicated  a  bankrupt,  the 
enforcement  of  the  judgment  against  any 
portion  of  the  4>ankrupt'8  present  salary 
will  be  enjoined  until  it  is  determined 
whether  he  shall  be  granted  a  discharge  in 
bankruptcy;  and  hie  Employers  will  be  di- 
rected by  an  order  to  withhold  a  tenth  of 
his  salary  until  the  question  of  his  dis- 
charge' is  determined.  In  re  Van  Bureu 
(D.  C,  N.  Y.),  20  Am.  B.  R.  896,  164  Fed. 
883;  In  re  Van  Buren  (D.  C,  N.  Y.),  21 
Am.  B.  R.  338,  164  Fed.  883.  A  stay  of 
garnishment  proceedings  under  similar  cir- 
cumstances was  denied  in  In  re  Driggs 
(D.  C,  N.  Y.),  22  Am.  B.  R.  621,  171  Fed. 
■897;  the  effect  of  this  decision  was  limited 
in  the  case  of  In  re  Sims  (D.  0.,  N.  Y.), 
23  Am.  B.  R.  899,  176  Fed.  645,  so  as  to  per- 
mit a  stay  ol  such  proceedings  as  to  sal- 
ary earned  after  the  adjudication  of  the 
bankrupt. 

The  gamishtnent  of  funds  belonging  to 
an  insolvent  person  within  four  months 
of  the  time  he  is  adjudged  a  bankrupt  is, 
within  the  meaning  of  the  bankruptcy  act, 
dissolved  and  rendered  null  and  void  by 
the  bankruptcy  proceedings,  notwithstand- 
ing the  insolvent  person  made  no  refer- 
ence in  his  schedule  of  assets  to  the  fact 
that  the  indebtedness  had  been  garnished. 
Hall  V.  Chicago,  B.  &  G.  R.  Co.  (Sup.  Ct., 
2^eb.),  25  Am.  B.  R.  53. 

54.  QiKBre:  Whether  Jthe  mortgagee, 
being  a  secured  creditor,  is  not,  under 
I  5T-h,  a  party  who  is  already  within  the 
jurisdiction  of  the  court  of  bankruptcy? 
In  the  case  of  In  re  Dana  (C.  C.  A.,  8th 
€ir.),  21  Am.  B.  R.  683,  167  Fed.  529,  it 
was  held  that  where  a  court  of  bankruptcy 
is  in  actual  possession  of  real  property  be- 
longing to  the  bankrupt,  it  has  jurisdiction 
to  determine  the  amount  and  order  of  pri- 
ority of  liens  thereon  and  to  liquidate  such 
liens,  and  in  aid  of  its  jurisdiction  may, 
by  injunction,  restrain  the  prosecution  of 
actions  brought  in  a  State  court  before 
the  institution  of  the  bankruptcy  proceed- 
ings but  within  the  four  months^  period, 
to  foreclose  liens  upon  the  property  which 
ar«  conoededly  valid. 

55.  In  re  Sabine  (Ref.,  N.  Y.),  1  Am, 
B.  R.  315.  Compare  In  re  Pittelkow  ( D.  C, 
Wis.),  1  Am.  B.  R.  472,  92  Fed.  901. 


An  action  tQ  foredose  a  mor^ge  upon 

a  bankrupt's  property '  brought  in  a  State 
court  .after  adjudication  wiU  not  be  en- 
joined upon  the  petiton  of  the  trustee,  but 
the  court  may  direct  the  trustee  to  inter- 
vene in  the  action  for  the  purpose  of  pro- 
tecting all  the  creditors  or  the  bankrupt, 
^i  re  Porter  (D.  C,  Ky.),  6  Am.  B.  R.  259, 
109  Fed.  Ill:  In  re  Oerdes  (D.  C,  Ohio).  4 
Am.  B.  R.  346.  102  Fed.  3liB;  In  re  Hollo- 
way  (D.  C,  Ky.),  1  Am.  B.  R.  «59.  93  Fed. 
638,  in  which  case  it  appeared  that  it  was 
improbable  that  there  would  be  a  surplus 
remaining  after  the  payment  of  the  mort- 
gage. See  In  re  Rohrer  (C.  C.  A.,  6th  Cir.), 
24  Am.  B.  R.  52,  177  Fed;  381;  In  re  Wag- 
ner (D.  C,  Pa.),  30  Am.  B.  R.  395. 

Where  a  petition  in  involuntary  bank- 
ruptcy charges,  among  other  acts  6f  bank- 
ruptcy, that  within  four  montiiB  prior  to 
the  filing  of  the  petition  while  insolvent 
and  for  the  purpose  of  defrauding,  hinder- 
ing and  delaying  his  creditors  and  with  in- 
tent to  give  a  preference  the  alleged  bank- 
rupt executed  a  mortgage  on  real  estate 
to  secure  the  sum  of  $15,000,  and  the  al- 
leged acts  of  bankruptcy  are  denied  and  the 
involuntary  proceedings  are  yet  to  be  tried 
by  jury  and  an  action  has  been  begun  in  a 
State  court  to  foreclose  such  mortgage,  a 
court  of  bankruptcy  has  power,  under  sub- 
division 15  of  section  2  of  the  bankruptcy 
act  to  enjoin  the  continuance  of  such  fore- 
closure action.  In  re  Donnelly  (D.  C, 
Ohio)    26  Am.  B.  R.  304. 

Enforcement  of  lien. —  Where,  .within  tbo 
four  months'  period,  an  action  to  enforce 
a  lien  is  brought  in  a  State  court  against 
a  bankrupt,  and  its  entire  property  is  in- 
volved in  the  litigation,  the  bankruptcy 
court  has  jurisdiction  to  stay  further  pro- 
ceedings in  said  action,  and,  if  necessary, 
to  take  charge  of  the  property.  New  River 
Coal  Land  Co.  v.  Ruffner  Bros.  (C.  C.  A., 
4th  Cir.),  21  Am.  B.  R.  474,  165  Fed.  881. 

56.  In  re  Kimball  (D.  C,  Pa.),  3  Am. 
B.  R.  161,  97  Fed.  29;  Bear  v.  Chase  (C.  C. 
A.,  4th  Cir.),  3  Am.  B.  R.  746,  99  Fed. 
920;  In  re  Seebold  (C.  O.  A.,  5th  Cir.), 
5  Am.  B.  R.  358,  105  Fed,  910;  In  re  Les- 
ser (C.  C.  A.,  2d  Cir.),  5  Am.  B.  R.  320, 
180  Fed.  201;  In  re  Kenney  (C.  C.  A.,  2d 
Cir.),  5  Am.  B.  R.  355,  105  Fed.  897; 
In  re  Tune  (D.  C,  Ala.),  8  Am.  B.  R.  285, 
115  Fed.  906.  Most  of  the  cases  contra 
rest  on  Bardes  v.  Bank,  178  U.  S.  524,  4 
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tliere  is  a  difference^  now  that  the  doctrine  of  Bard&s  t.  Bank  hais  l>een. 
eliminated,  turn,  as  a  mle,  on  irbether  the-  action  sbught  to  be  stayed  iA 
baaed  npon  a  transaction  ^hich  is  void  or  Voidable  under  the  present  laV. 
Those  under  the  latter  class  declaring  against  the  exercise  of  jurisdiction 
to  stay  the  foreclosure  of  a  valid  mortgage,  and  remittrng  the  party  who 
seeks  the  stay  to  the  State  court,  are  equally  uniform,*^^  and  the  earlier 
cases  contra '^  are  no  longer  controlling.  Xor  was  this  latter  result  appre* 
ciably  affected  by  Bardes  v.  Bank/*  However,  in  extreme  cases,  such  at 
was  In  re  Sabine,  and  in  cases  where  the  mortgage  itself  is  voidable  under 
the  terms  of  the  law,  the  right  to  stay  will  usually  be  exercised.®'  A  stay 
of  a  sale  of  real  property  seized  under  a  judgment  rendered  in  an  action 
to  foreclose  a  mortgage  prior  to  the  four  months  before  the  filing  of  the 
petition  should  not  be  granted.®^  Where  the  lien  creditor  voluntarily  makeS 
himself  a  party  to  the  proceedings,®^  as  when  he  appears  at  the  first  meet- 
ing and  asks  that  his  security  be  ascertained  for  the  purpose  of  voting  on 
that  part  of  his  debt  which  may  be  unsecured^  the  rule  is,  of  course,  dif- 
ferent Such  a  creditor  may  later  be  stayed.  But  not,  if  the  suit  is  a 
creditor's  bill  of  long  standing.^  It  will  be  noticed  that  under  §  11-a 
a  suit  only  may  be  stayed  which  rests  upon  a  claim  from  which  a  diaoharge 
would  be  a  release.  It  should  be  further  noticed  that  the  suit  doies  not 
in  any  way  affect  a  lien  upon  the  bankrupt's  property;  it  does  not  affect 
any  suit  maintained  by  a  secured  creditor  to  enforce  a  lien  thereon.  In 
recognition  of  this  principle,  a  suit  to  enforce  a  mechanics'  lien  against 
real  property  of  the  bankrupt  will  not  be  stayed**  and  such  a  suit  may  bo 


Am.  B.  R.  163,  and  since  the  amendatory 
ftet  of  1903,  are  no  longer  the  law  (for 
instanoe,  Ia  re  Wells  [D.  C,  Mo.],  S  Am. 
B.  H  75,  114  Fed.  22Z,  and  In  re  Shoemaker 
[D.  a,  Va.],  7  Am.  B.  R.  437,  112  F*d. 
«48).  But  see  In  re  Ogles  (D.  C,  Tenn.)i 
1  Am.  B.  R.  671,  93  Fed.  426,  and  In  re 
Franks  (D.  C,  Ala.),  2  Am.  B.  R.  634,  95 
Fed.  635.  Even  were  this  not  so,  the  power 
to  enjoin  the  conaummation  of  a  fraud  en 
the  law  is  hy  no  means  negatived  by  Bardes 
V.  Bank.  Compare  Bryan  v.  Bemheimer, 
175  U.  8.  274,  5  Am.  B.  R.  823. 

57.  In  re  Holloway  (D.  C,  Ky.),  1  Am. 
B.  R.  659,  93  Fed.  638;  Heath  v.  Shaffer 
(D.  C,  Iowa),  2  Am.  B.  R.  98,  93  Fed. 
«47;  In  re  Gerdes  (D.  a,  Ohio),  4  Am,  B. 
R  346,  102  Fed.  318;  In  re  Porter.  (D.  C, 
Ky),  6  Am.  B.  R.  259,  109  Fed.  Ill;  In  re 
TJnited  Wireless  Co.  (D.  C,  N.  J.),  27  Am. 
B.IL1. 

58.  In  re  Sabine  (Ref.,  N.  Y.)  1  Am. 
^  R.  315;  In  re  Pittelkow  (D.  C,  Wis.), 
1  Am.  B.  R.  472,  92  Fed.  901 ;  In  re  San 


Gabriel  Sanitorium  Co.  (C.  C.  A.,  9th  Cir.), 
4  Am.  B,  R,  197,  102  Fed.  310. 

69.  Compare,  however.  In  re  San  Gabriel. 
Sanitorium  Co.  (G.  C.  A.,  9th  Cir.),  7  Am. 
B.  R.  206,  111  Fed.  892,  where  on  rei^rga- 
mewb,  the  Circuit  Court  ol  Appeals  of  the 
Ninth  Circuit  supersedes  its  former  opinipii> 
suprOi  on  this  ground. 

60.  Carpenter  Bros,  v.  O'Connor  (C.  C, 
Ohio),  1  Am.  B.  R.  381,  16  Ohio  Cir.  Ct. 
526. 

61.  Sample  v.  Beasley  (C.  C.  A.,  6th 
Cir.),  26  Am.  B.  R.  164,  168  Fed.  607,  citing 
Metcalf  V.  Barker,  187  U.  S.  166,  9  Am. 
B.  R.  36;  Pickens  v.  Roy,  1S7  U.  S.  177,  9 
Am.  B.  R.  47. 

.62.  In  re  Riker    (C.  C.  A.,  2d  Cir.),  5 
Am.  B.  R.  720,  107  Fed,  96. 

6a.  Pickens   v.   Dent,    187    U.   S.    177,   9  , 
Am.  B.  R.  47. 

64.  Matter  of  Qrissler  (C.  G.  A.,  2d  Cir.), 
13   Am.   B.   R,   606,    136   Fed.  764;    In   re* 
Greater   American    Exposition    (C.    CL    A., . 
Stb  Cir.),  4. Am.  B.  R.  486^  102  Fed.  9S6..I 
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bix^ugbl  iig$i»6t  tbe  Uswtite  without  hm^  of  the  ooiurk^  Wb^re  distroai 
I^  be^ii  mftdp  by  i^  Un41^r4  mi  ftftjepw#r4  the  j^ropejrjy  ^^f  h^^  tstm^ 
f tr^d  tQ.  -^wotih^r  per^ii  who  bewnpw  a  b^wk^pt,  tfae  |:^«^U  i«  ^  pl*<» 
tfee  p?x)p^rty  under  the  cpntral  of  the  bax^kruptqjr  com%y  wd  avcfe  ijpurt 
iftfty  reatr^ift  further  p^x)oe^di^g8  viwlef  Ae  distress.®®  Whiie  courts  of 
hajakruptfsy  may,  in  the  exercise  of  the  discretion  confpjared  by  thi9  J»?ctioii, 
stay  proceedings  where  the  prop^ty  is  in  poss^s^ioiji  of  an  officer  of  a  State 
court  under  a  levy,  yet  such  stay  fijiould  not  be  granted  unkss  U>e  bank- 
rupt's estate  will  be  benefited  thereby;  if  the  property  subject  to  the  lien 
is  insufficient  to  satisfy  it,  there  will  be  no  advantage  to  the  general  credi- 
tors from  administration  in  bankruptcy,  and  the  State  court  should  be 
permitted  to  remain  in  pos^ession.^ 

b.  Stay  of  proceedings  under  general  assignments. —  Prior  to  Bardes  v. 
Bank,  the  cases  were  uniform  in  holding  that,  a  general  assignment  being 
an  act  of  bankruptcy  and  a  constructive  fraud  on  the  law,  the  general 
assignee  might  be  halted  by  an  injunction  from  the  court  of  bankruptcy.** 
Whatever  doubt  resulted  from  that  case  was  eliminated  by  the  same  court's 
decision  in  Bryan  v.  Bemheimer.^  Nor  was  the  doubt  restored  by  that 
court's  decision  in  Louisville  Trust  Co.  v.  Comminger,^^  a  case  which  applied 
the  Bardes  rule  only  to  the  assignee  and  his  attorneys  and  that,  too,  only 
when  they  had  become  vested  with  an  adverse  title  prior  to  the  bankruptcy. 
Since  the  amendatory  act  of  1003,  Bardes  v.  Bank  being  no  longer  the 
law,  the  question  is  stripped  of  all  dogmatic  limitations.  There  can  now 
be  no  doubt  about  the  power  of  a  court  of  bankruptcy  to  restrain  general 
asBignment  proceedings;  indeed,  it  becomes  its  duty  propria  motu,  at  once 
a  petition,  especially  an  involuntary  petition,  is  filed. 


65.  In  re  Smith  (D.  C,  N.  Y.),  9  Am. 
B.  R.  603,  121  Fed.  1014. 

66.  In  re  Lines  (D.  C,  Fa.),  13  Am.  B.  R. 
318,  133  Fed.  803. 

Restsraining  lasdlorA  frdm  interfeiMce 
with  tfustee.—  Where,  at  adjudication,  a 
tenant  holds  an  unexpired  )eaAe  of  the  store 
oecupied  by  hira,  hi«  trustee  is  entitled  to 
a  reasonable  time  within  which  to  dispose 
of  a  valuable  stock  of  goods  which  is  not 
removable  without  serious  loss  to  the  estate, 
and  the  landlord  to  whom  the  trustee  has 
given  a' bond  against  loss  will  be  restrained 
by  injunction  from  interfering  with  the 
trustee's  possession  of  the  premises.  In  re 
Schwartzniah  (B.  C,  S.  Car.),  21  Am.  B.  R. 
885,  167  Fed.  399. 

67.  Orr  v.  ^Pribble  (D.  C,  Ga.),  19  Am. 
B.  R.  849,  158  Fed.  897. 

66.  SsjoiBiiig  ftisigBcio  "170111  istvtferisg 
with  assigned  property  of  bankrupt.— Where 
an  insolvent  debtor  makes  a  general  assign- 
iBent  for  the  benefit  of  his  creditors,  with 


or  without  preferences,  and  subsequently 
and  within  four  months  after  suoh  assign- 
ment  an  involuntary  petition  in  bankruptcy 
is  filed  agaifist  him,  a  court  of  bankruptcy 
has  jurisdiction  to,  and  will,  daring  the 
pendency  of  the  hearing  upon  such  petition^ 
grant  an  injunction  restraining  the  assignee 
from  disposing  of  or  interfering  with  the 
property  that  eame  into  hie  hands  by  such 
assignment.    In  re  Qutw^iilig  (D.  C,  N.  Y.)^ 

1  An.  B.  R.  78,  90  Fted.  475,  alfd.  1  Am. 
B.  R.  388,  92  Fed.  337;  Lea  v.  West  (D.  C^ 
Va.),  1  Am.  B.  R.  361,  91  Fed.  237,  affd. 
sub  nom.  West  Co.  v.  Lea,  174  U.  8.  59^ 

2  Am.  B.  R.  467;  Davie  v.  Bohle  (C.  C.  *. 
8th  Oir.),  1  Am.  B.  R.  412,  93  Fed.  325. 
In  re  M.  Solomon  &  Oa,  2  3f.  B  N.  Kep- 
460. 

68.  181  U.  S.  188,  5  Am.  3.  R.  628. 

70.  184  U.  S.  18,  7  Am.  B.  R.  421.  See 
also  In  re  Career  (D.  C,  K.  Car.),  7  Ant 
B.  R.  539,  113  Fed.  128. 
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e.  B«its  or  pfooe^luiBs  m  peiwmiliiL — (1)  hx  oxNimAii.-^Muish  of  wliat 
bas  already  been  said  may  be  applied  here.  Two  olasies  of  suits  and'  ]M^ 
ceedings  are  pecnliarlj  against  the  person, — (1)  ordinary  suits  for  the 
<»lleetion  of  simple  debts,  and  (2)  proceedings  which  may  result  in  the 
attachment  aiid  detelitioii  of  the  body  of  the  debtor.  Stated  broadly,  the 
former,  subject  to  limitations  already  discussed,  especially  whei^  the  debt 
proceeded  on  is  the  teitdt  of  a  f radulent  preference,*^  will  always  be  stayed* 
On  the  other  hand,  the  latter  class  of  cases  will  rarely  be  stayed,  for  the 
reason  that,  as  a  rule,  an*est  on  civil  process  rests  on  obligations  which  are 
not  dischargeable  in  bankruptcy.^  ^o  this  generalization  there  are,  of 
coHPse,  exceptions,  hs  Wheito  the  feitiedy  on  a  simple  contract  debt  given 
by  the  State  latir  iticlttdes  arrest;^  olr  the  well-known  Kentucky  Simony 
case,  where  a  stay  WaB  gfahted  on  a  l^late  court's  enforcement  of  its  mandate 
by  contempt.^  Whe!fe  the  otder  sought  to  be  restrained  pertains  to  some 
act  of  ihe  bankrupt  cofisisting  of  an  otfense  against  the  dignity  of  the  State 
court,  it  should  not  be  stiiyed,**  iior  should  a  stay  be  granted  td  prevent 
the  punishinent  of  the  baiikrupt  for  disobedience  of  a  lawful  order  of  a 
State  court  prior  to  filing  a  petition  in  bankruptcy.** 

(2)  When  such  stays  will  be  granted. —  iCfaseS  already  citied  imder 
previous  paragraphs  indi<i^te  the  conditions  under  which  suits  and  pro- 
ceedings in  persondm  Will  be  stayed.  A  stay  should  be  granted  where  ike 
proceedings  may  result  ih  the  arrest  or  imprisonment  of  the  baiikrupt,^ 
or  where  it  is  sought  to  punish  the  bankrupt  for  contempt  alleged  to  haye 
been  committed  by  the  bAtikrtipt  prior  to  adjudication.^®  Where  an  attempt 
is  made  to  ^fc^ree  a  discbargefable  claim  in  a  Stat^  cotM  t^y  pfbd^cHbgs 
to  pmiish  the  bankrupt  for ,  contempt,  the  bankruptcy  courtj  may,  in  its 
discretion,  restrain  such  proo^ditigs.^  An  injunction  restMinin^  further 
proceedings  iii  ah  action  in  k  State  coiltt  operates  In  restraint  of  proceed- 

71.  In  re  Nathan,  9£  Fed.  590. 

7a.  For  instance:  In  re  Cole  (D.  C,  K. 
Y.),  5  Am.  B.  R.  780,  106  Fed.  837,  and, 
t'or  wliat  debts  are  not  discharged,  see  gen- 
erally discussion  under  Section  Seventeen 
«f  this  work. 

73.  In  re  Grist  (Ref.,  N.  Y.),  1  Ata.  i.  ft. 
89. 

74.  In  re  Houston  (D.  C,  Ky.),  2  Am. 
B.  R.  107,  94  Fed.  119;  on  appeal,  Wagfier 
V.  Houston  (C.  C.  A.,  6th  Cir.),  4  Am.  B. 
R  596,  104  Fed.  133. 

75.  Matter  of  Koronsky  {Of  C.  A.,  2d 
Cir.),  21  Am.  B.  R.  851,  170  Fed.  710,  heckl- 
ing that  the  execution  of  an  order  of  a  State 
court  to  pimish  for  contempt  the  procur- 
ing of  a  0tay  of  proceedings  upon  a  judg- 
nient  by  perjury  and  deceit  should  not  be 
stayed  by  the  bankruptcy  court;  People  eac 
rel.  Otterstedt  Y.  Sheriff  (D.  C,  N.  Y.),  31 
Am.  B.  R.  84. 


79.  In  re  H»U    (JX  a^  V.  Y»ik  es 
Bw  B«  498>  170  Fed.  tai> 

77.  In  re  Grist  {Bet,  N.  V.)«  1  Am.  3«  R. 
89;  In  re  Adler  (C.  C.  A.,  2d  Gl?.)^  16  Aai. 
B.  R.  414j  144  Fed.  659. 

7&  Iq  re  Fortunato  (D.  a,  1^.  Y.)^  0 
Am.  B.  R.  630,  12»  F9d..6S2^  Cooteil^pt  in 
alimony  eaae,  see  Wagner  ▼.  Hoiuton 
(D.  C,  Vt.),  4  Amt  B.  R.  6i9A,  104  Fed.  13^. 

79.  Matter  of  Adler  ^C.  C.  A»,  2d  Cir.), 
16  Am.  B.  R.  414,  144  Fed.  195,  holding 
that  where  judgment  faaa  beea  nDeorered 
egainat  a  bankrupt  upon  a  disdmrgoable 
elaim,  the  bankruptcy  court  may,  in  ita 
discretion,  restrain  the  judgment  creditor 
from  attempting  to  enforce  its  judgment, 
until  twelve  months  after  the  date  oi  the 
adjudication  in  bankruptcy^  or  until  the 
question  of  the  bankrupt's  disoharge  is  da* 
termined. 
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ings  in  aiio&.  court  to  punish  the  bankrapt  fcft  au  alleged'  contempt  com* 
mitted  before  the  adjudication,  in  bankruptcy.^ 

V.  PRACTICE  AND  PLEADINGS. 

a.  Application  to  State  court. —  Subdivision  a  of  this  section  is  general  in 
its  effect;  the  jurisdiction  thereby  conferred  on  the  courts  of  bankruptcy 
is  not  exclusive.  Application  may  be  made  to  a  State  court,  and  the 
mandatory  provisions  of  the  section  are  as  binding  on  that  court  as  on  the 
Federal  court.®^  Where  the  suit  is  pending  in  a  State  court  the  appli- 
cation should  ordinarily  be  made  in  that  court  in  the  first  instance.^  In 
that  event,  the  practice  will  be  that  provided  by  the  State  law.  The  pro- 
duction of  a  certified  copy  of  the  petition  or  of  the  adjudication  will  be 
enough  to  establish  the  fact  that  such  a  proceeding  has  been  begun.  But 
it  is  in  no  sense  the  duty  of  the  State  court  to  stay  merely  because  it  hears 
of  the  bankruptcy  of  a  suitor.  It  must  be  informed  of  the  facts  by  proper 
pleadings.^  The  bankruptcy  court  has  jurisdiction  to  stay  proceedings 
in  an  action  against  the  bankrupt  upon  motion  of  a  creditor  whose  appli- 
catipn  in  the  State  court  for  such  relief  has  been  denied.®* 

b.  Application  to  judge  or  referee. —  If  the  application  is  made  to  the 
court  of  bankruptcy,  it  should  be  made  to  the  judge.  General  Order 
XII  (3)  effectually •  limits  the  power  of  a  referee  to  grant  "an  injunction 
to  stay  proceedings  of  a  court  or  officer  of  the  United  States,  or  of  a  State,'^ 
and  requires  an  application  therefor  to  be  heard  and  decided  by  the  judge.^ 
The  weight  of  authority  is  now  apparently  in  favor  of  the  doctrine  that 


•a  In  re  Fortunato  (D.  C,  N.  Y.),  9 
Am.  B.  R.  630,  123  Fed.  622.  See  In  re  De 
Lany  A  Co.  (D.  C,  N.  Y.),  10  Am.  B.  R. 
634»  124  Fed*  230. 

81.  In  re  Rosenbergs  Fed.  Cas.  12,054; 
In  re  Metcalf,  Fed.  Cas.  4,494.  The  fol- 
lowing are  cases  arising  under  the 
present  law  where  applications  were  made 
to  State  courts  for  stays  and  refused  be- 
cause the  proceedings  were  for  the  enforce- 
ment of  liens:  Reed  v.  Equitable  Trust 
Co.  (Sup.  Ct.,  Ga.),  8  Am.  B.  R.  242,  115 
Ga.  T80,  42  S.  E.  102;  Carter  v.  Bank, 
(N.  J.  Ch.),  4  Am.  B.  R.  211,  35  S.  E.  61; 
Reed  v.  Cross  (Super.  Ct.,  111.),  1  Am. 
B.  R.  34;  Continental  Nat*l  Bank  v.  Kat^ 
(Super.  Ct.,  111.),  1  Am.  B.  R.  19. 

S2.  In  j-e  Geister  ( D.  C,  Iowa ) ,  3  Am. 
B.  R.  228,  97  Fed.  322 ;  In  re  Siebert  ( D.  C, 
N.  J.),  13  Am.  B.  R.  348,  133  Fed.  781;  Hill 
V.  Hareling,  107  U.  S.  631,  where  the  court, 
in  speaking  of  a  similar  provision  in  the 
act  of  1867,  said:  "This  provision,  like 
all  laws  of  the  United  States  made  in  pur- 
suance of  the  Constitution,  binds  the  courts 
of  each  State  as  well  as  those  of  the  nation. 
Upon   the   application  of   the  bankrupt  to 


the  court,  State  or  nation^,  in  which  the 
suit  is  pending,  it  is  the  duty  of  that  court 
to  stay  the  proceedings.** 

83.  Johnson  t.  Bishop,  Fed.  Cas.  7,373; 
Boynton  v.  Ball,  1?1  U.  S.  457,  30  L.  Ed. 
985. 

84.  New  River  Coal  Land  Co.  v.  Ruffncr 
Bros.  (C.  C.  A.,  4th  Cir.),  21  Am.  B.  R.  474, 
166  Fed.  881. 

85.  Application  to  referee. —  In  a  former 
edition  of  this  work,  it  has  been  said: 
"  If  the  application  is  made  to  the  court  of 
bankruptcy  it  should  be  made  to  the  judge 
if  there  has  yet  been  no  order  of  reference; 
otherwise  to  the  referee  in  charge,  under 
the  former  law,  the  register's  functions  were 
more  clerical  than  judicial  and  he  had  no 
such  power.  It  has  been  thought  that 
General  Order  XII (3)  is  a  limitation  on 
the  power  to  enjoin  implied  from  §  38-a(4) ; 
but  the  latter  authorizes  courts  of  bank- 
ruptcy and  not  the  Supreme  Court,  to 
abridge  this  power.  Further,  cases  contra 
must  be  considered  at  least  impliedly  over- 
ruled by  Mueller  v.  Nugent,  7  Am.  B.  R- 
224,  184  U.  S.  1,  the  power  to  issue  an  order 
to  show  cause  why  property  should  not  be 
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referees  may  not  enjoin  proceedings  in  a  State  court,®*  although  they  may 
grant  restraining  orders  and  injunctions  in  other  cases.*^  Where  thecotirts 
of  bankruptcy  have  by  Areir  rules  restricted  the  power  of  refere^is  io  the 
granting  of  temporary  restraining  orders  only,^  care  should  be  taken  ^ 
ask  no  more  than  l^e  referee  can  grant.  If  the  parties,  upon  an  applioatitm 
for  a  stay,  submit  the  question  to  a  referee,  they  are  bouttd ;  even  if*  the 
right  of  a  referee  to  award  an  injunction  to  stay  suits  and  proceedings 
cannot  be  regarded  as  finally  settled.* 

c.  Papers  and  procednre.— *  Save  in  the  interval  between  the  filing  of 
the  petition  and  the  adjudication,  a  stay  is  always  discretionary.  Snits^ 
except  those  asserting  remedies  incident  to  valid  liens,  should,  as  a  rule^ 
be  stayed.  TJnless  there  has  been  an  abuse  of  discretion,  the  stay  will  not 
be  interfered  with  on  appeal.*®    Application  is  usually  made  by  a 'petition 


restored  being  an  analogous  exercise  of 
jurisdiction,  and  of  a  higher  class  than  a 
mere  stay."  It  is  submitted  that  this  is  a 
reasonable  exposition  of  the  law  on  the 
question.  A  number  of  referees  have  con- 
tended that  they  had  jurisdiction  in  such 
cases.  In  re  White  (Ref.,  Ala.)*  10  Am. 
B.  R.  790,  799;  In  re  Sabine  (Ref.,  N.  Y.), 
1  Am.  B.  K.  315;  In  re  Northup  (Ref., 
N.  Y, ) ,  1  Am.  B.  R.  427.  But  the  weight 
of  authority  seems  to  be  opposed  to  this 
contention  and  we  have  reluctantly  departed 
from  the  rule  laid  down  in  the  former  text, 
with  the  belief,  however,  that  the  question 
is  not  yet  settled. 

ML  Sight  of  referee  to  enjoin  proceedings 
in  State  court.^-  Judge  Lowell  discussed  the 
subject  to  some  extent  in  Re  Steuer  ( D.  C, 
Mass.),  5  Am.  B.  R.  214,  but  declined  to  de- 
cide the  point.  He  says  there,  however, 
that:  "  It  is  jrtrongly  implied  that  the  referee 
bis  some  jurisdiction  to  issue  injunctions 
to  any  party  not  an  officer  of  the  United 
States  or  of  a  State,  unless  the  injunction 
stays  the  proceedings  of  the  court."  This 
opinion  is  approved  in  Re  Berkowitz  (D.  C, 
Pa.),  16  Am.  B.  R.  251,  255,  143  Fed.  598, 
Holding  that  a  referee  may  exercise  the 
power  of  the  judge  except  in  certain  speci- 
fied cases,  one  of  the  exceptions  being  that 
he  may  restrain  a  court  or  o^cer  of  the 
United  States  or  a  State,  unless  there  be 
a  pressing  necessity  to  act,  to  which  a  cer- 
tificate of  the  clerk  is  the  essential  pre- 
requisite. 

87.  In  re  Steuer  (D.  C,  Mass.),  5  Am. 
B.  R.  209,  104  Fed.  976.  See  §  1(15)  and 
discussFon  thereunder,  ante,  p.  5. 
•  88.  Rules  restricting  powers  of  referees.— 
*When  a  motion  for  an  injunction  is  pend- 
ing or  is  about  to  be  made  the  referee  may, 
in  order  to  prevent  injury  to  the  property 


of  the  bankrupt,  or  otherwise,  gr^nt  a  tem* 
porary  restraining  order  staiihg  prOee^d- 
ings  until  the  bearing  and  deeialon,  otf  ^(d 
motion.  In  case  all  parties  in  interest  agree- 
that  said  motion  be  heard  by  the  referee 
in  charge,  they  may  file  with  the  r<)feree 
a  written  stipulation  to  that  effect.  The 
decision  of  the  referee  on' such  motion  shall 
be  filed  with  the  clerk,  and  if  the  reloree 
decides  that  an  injunction  shall  issue,  an 
order  to  that  effect  may  be  made  by  the 
judge.''  (Rule  XXI,  Northern  and  Rule 
XXIII,   Western   Districts  of  New  York,) 

Under  the  rules  of  the  district  court  of 
New  Jersey  a  referee  has  no  power  to  issue 
an  injunction.  Lanniug,  District  Judge,  in 
discussing  this  question  said:  ''If,  by  cop- 
sent  of  the  parties  In  a  case,  he  acquires 
jurisdiction  to  hear  a  motion  for  inj«n<^tiOfi, 
he  may  hear  it,  and  advise  the  judge  of  his 
decision  by  filing  it  with  the  clerk  of  the 
court.  The  judge  of  the  eourt,  and  he  ovfy, 
may  then,  if  the  decision  of  the  referee  be 
that  an  injunction  should  issue,  make  an 
order  for  injunction.  The  mferee  ms,j  also, 
without  consent  of  the  parties,  in  order  to 
prevent  injury  to  the  property  of  the  bank- 
rupt, grant  a  temporary  stay  of  judicial 
proceedings;  but  such  stay  should  be  but 
for  a  few  days,  and  only  until  the  applicant , 
can  have  an  opportunity  to  move  for  an  in- 
junction before  the  judge.  Such  has  been 
the  general  practice  in  the  district  of  New 
Jersey."  In  re  Siebert  (D.  0.,  N.  J.),  13 
Am.  B.  R.  348,  133  Fed.  781. 

89.  In  re  Benjamin  (D.  C,  Pa.),  15  Am. 
B.  R.  351,  140  Fed.  320. 
^  90.  In  re  Lesser  (C.  C.  A.,  2d  Cir.),  3 
Am.  B.  R.  758,  99  Fed.  913;  New  River 
Coal  I^nd  Co.  v.  Ruffner  Bros.  (C.  C.  A., 
4th  Cir.),  21  Am.  B.  R.  474,  165  Fed.  881; 
Virginia  Iron,  Coal  &,  Coke  Co,  v.  Olcott 
(C.  C.  A.,  4th  Cir.),  28  Am.  B.  R.  321. 
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Betting  out  the  jurisdietional  facts,  such  as  the  naitie  of  the  suit,  in  what 
txmrt,  for  what  it  is  brought^  the  iiama^  of  the  persosifi  sought  to  be  eajoined, 
of  their  attorneys  of  record,  aad  the  like,  a&d,  if  on  iafoniaAtioii  and 
belief^  acoompa&i^  hy  sustaining  affidavits.^^  The  petition  for  a  Mt»j  should 
sufficiently  show  that  the  proeeeding  is  pending  in  a  district  in  wliich  it 
is  made.^^  The  petition  may  be  t^erified  by  the.  attorney  where  it  is  shown 
that  the  moving  parties  live  at  a  distance  and  that  the  application  is  made 
by  their  attorney  in  their  behalf  and  for  their  benefit,  and  states  why  it 
is  so  made.^  The  teasoas  ^hy  the,  stay  should  be  granted  must  clearly 
appear.  If  there  be  a  tnistee,  he  should  apply,  though,  if  he  refuses  or 
neglects  so  to  do,  or  if  a  trustee  be  not  y^t  appointed,  any  party  in  in^terest^ 
including  the  bankrupt,  may  do  sb*  Before  adjudication,  the  ]^etitioniQg 
ci^ditors  are  the  pr(^iBr  persons,  but  any  party  interested  in  tbe  {Proceeding 
may  also  apply.  The  stay  is  granted  ex  parte,  in  the  same  manner  as 
other  Federal  writs.  If  a  stay  proper,  as  distinguished  from  a  mere 
temporary  injunction  coupled  with  an  order  to  show  cause,  the  granting 
of  it  may  be  indorsed  on  the  petition  by  the  judge  Or  the  referee,  and  the 
clerk  must  then  issue  a  writ  of  injunction,  which,  in  turn,  must  be  served 
by  the  marshal,  in  the  same  manner  as  other  Federal  writs.  If  a  tempo- 
rary restraining  order,  the  practice  of  the  State  courts  usually  controls 
as  to  recitals,  the  signature  of  the  judge  or  referee,  and  the  method  of  ser- 
vice.^^  Omnibus  stays  are  not  frequent  and  the  writ  or  order  will,  as  a  rule, 
be  addressed  to  the  party  stayed  eo  nomine;  however,  stays  directed  gen- 
erally "to  all  other  persons"  seem  to  bind  all  persons  served.®^  Whether, 
if  the  person  to  be  stayed  is  not  a  party  to  the  proceeding,  he  must  be  brought 
in  by  a  subpoena  served  at  the  same  time,  is  a  question.  There  Is  high  au- 
thority for  the  practice,^  even  und^er  the  present  law ;  but  the  wording  of  the 
subsection  under  discussion  does  not  seem  to  make  it  necessary.  In  actual 
practice,  it  is  rarely  essential  and  much  less  rarely  done.  Motions  to  modify 
or  vacate  are  made  in  the  usual  way,  on  notice  and  affidavits,  and  are  often 
subject  to  district  rules  or  the  practice  of  the  local  State  courts.  How  far 
courts  will  investigate  the  merits  of  contested  applications  depends  largely 
on  the  conscience  and  industry  of  the  judge  or  referee.  The  better  authority 
seems  to  be  that  a  court  of  bankruptcy  will,  if  necessary,  determine  such 


91.  In  re  Keiler,  Fed.  Ca«.  7,647. 

92.  In  te  Goldberg  (D.  C,  N.  Y.),  9  Art. 
B.  R.  15B,  117  Fed.  692,  holding  that  a  pe- 
tition in  a  pending  bankruptcy  proceeding, 
described  as :  "  In  the  District  Court  of 
the  United  States  for  the  Northern  District 
of  New  York.  In  Bankruptcy  No.  1,141/' 
and  which  stated  that  the  petition  in  bank- 
ruptcy was  filed  on  a  certain  date  and  a 
writ  of  subpoena  issued  *'  herein,'*  was  suffi- 
cient to  show  that  a  proceeding  in  bank- 


ruptcy was  peodii^  in  the  Northern  District 
of  New  York. 

93.  In  re  Goldberg  (D.  C,  N.  Y.),  9  Am. 
B.  R.  156,  117  Fed.  692.  • 

94.  Useful  forms  will  be  found  under 
*'  Supplementary  Forms,"  post.  See  also 
Hagar  and  Alexander's  Bankruptcy  Forms. 

95.  In  re  Lady  Byron  Mining  Co.,  Fed. 
Cas.  7,980. 

96.  Bryan  v.  Bernlieimer,  181  U.  S.  188| 
5  Am.  B.  R.  623. 
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uaeritSy  even  swearing  witnesses  or  ordering  a  referee  to  ascertain  the  facts. 
It  will,  indeed  must,  determine  whether  the  debt  is  dischargeable  or  not.^^ 
To  do  this  it  must  often  declare  the  legal  effect,  of  pleadings  in  the  State 
court,  and  sometimes  of  a  judgment  theixl  granted.^  The  petition,  if  pre- 
sented to  a  referee,  should  be  filed  in  the  office  of  the  clerk  of  the  district 

court.*® 

VL  BUkAXION  OF  STAY. 

If  the  application  for  a. stay  is  made  prior  to  adjudication  the  stay  is 
granted  until  after  an  adjudication  or  the  dismissal  of  the  petition.  When 
granted  before  adjudication  it  is  dissolved  by  the  adjudication,  although  it 
may  subsequently  be  renewed.  If  granted  after  the  adjudication  the  stay 
may  be  continued  until  "  twelve  months  after  the  date  of  such  adjudication," 
but,  if  within  that  time  such  person  applies  for  a  discharge,*  then  until  the 
question  of  such  discharge  is  determined.  If  the  year  goes  by  and  the  bank- 
rupt obtains  the  extension  permitted  by  §  14^a,  it  is  questionable  whether 
another  stay  could  be  granted  under  the  terms  of  this  section  of  the  law ;  but 
it  probably  could  under  the  general  equity  powers  of  the  court,  already  dis- 
cussed under  §  2  (15),  It  is  thought,  however,  that  the  words  "  the  question. 
of  such  discharge  is  determined  "  are  sufficient  to  embrace  the.  time  consumed 
on  an  appeal,  seasonably  taken  and  diligently  prosecuted.  Once  the  dis* 
charge  is  granted  or  refused,  the  stay  is  dissolved,  No  order  to  that  effect, is 
required.  Better  practice,  however,  suggests  the  application  for  and  entry 
of  such  an  order,  though  it  is  the  duty  of  the  court  to  make  such  entry,  in  any 
cvent.^*^  Where  an  action  against  a  bankrupt  was  stayed  by  the  bankruptcy 
court  where  the  question  of  the  bankrupt's  discharge  was  pending,  a. motion  to 
continue  the  stay  after  his  discharge  is  granted  should  be  denied.*^^ 


VII.  CONTINUANCE  OF  SUITS  BY  TRUSTEE. 

a.  Where  bankrapt  is  defendant. — ^Subdivision  h  of  this  section  provides 
that  "  The  court  may  order  the  trustee  to  enter  his  appearance  and  defend 
any  pending  suit  against  the  bankrupt."  The  words  here  used  are  not  the 
same  as  those  of  the  former  law/^  but  their  effect  is  similar.^^  The  trustee 
should  exercise  his  own  judgment  with  reference  to  defending  a  suit  pending 
airainst  the  bankrupt  at  the  time  of  the  institution  of  bankruptcy  proceedings 


97.  In  re  Basch  (D.  C.,  N.  Y.),  3  Am. 
B.  R.  235.  97  Fed.  761. 

M.  Burnham  v.  Pidcock,  5  Amu  B.  R. 
'90.  58  N.  Y.  App.  Div.  273;  Knott  v. 
Piitiiam  (D.  C,  Vt.),  6  Am.  B.  R.  80,  107 
Ff<l.  907. 

99.  In  re  Gerdes  (D.  C,  Ohio),  4  Am.  B. 
R.  346,  102  Fed.   318. 

100.  In  re  Rosenthal  (D.  C.  N.  Y.),  5 
Am.  B.  R.  799,  108  Fed.  368,  holding  that 
where  the  district  court  stayed  a  suit  in 
another  State  for  the  purpose  of  enabling 


a-  bankrupt  to  plead  his  discharge  when 
he  had  obtained  it»  it  becomes  tlie  duty  of 
the  court  upon  the  granting  of  such  du»- 
charge  to  the  bankrupt  to  vacate  its  pre* 
vious  stay  and  remit  both  parties  to  their 
rights,  remedies  and  defenses  under  the 
law. 

101.  In  re  Flanders   (D.  C,  Vt),  10  Am. 
B.   R.   379,   121   Fed.   236. 

102.  Act  of  1867,  §   16,  R.  8.,  §   5,047. 
108.  Price  v.  Price,  48  Fed.  823. 
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and  it  is  not  necessarily  his  duty  in  such  matters  to  follow  the  wishes  of  a 
majority  in  nmnber  and  amount  of  the  creditors,  but  when  his  own  judg- 
ment concurs  with  that  of  a  great  majority  of  all  the  creditors,  to  the  effect 
that  the  defense  of  such  suit  would  probably  be  unsuccessful,  delay  the  settle- 
ment of  the  estate  and  result  in  considerable  expense,  such  judgment  should 
control. ^^  One  option  is  with  the  trustee  —  he  may  or  may  not  decide  ta 
defend  *^'  —  though,  when  in  doubt,  he  should  report  at  a  meeting  of  credi- 
tors for  instructions.  If  he  decides  to  intervene  in  a  pending  suit  he  should 
secure  the  approval  of  the  Federal  court. ^^  The  other  option  is  with  the 
court;  it  may,^*"  but  need  not,  order  the  trustee  to  intervene.  Where  the 
suit  affects  the  bankrupt  estate  and  its  determination,  if  adverse  to  the 
bankrupt,  may  deplete  the  assets,  the  trustee  may  properly  be  ordered  to  in- 
tervene ;^®®  and  a  court  of  bankruptcy  may  restrain  an  action  in  a  State  court 
for  such  time  as  will  permit  the  trustee  to  prepare  his  papers  and  make  a 
motion  for  an  order  allowing  him  to  intervene.^^  The  State  court  may  not 
compel  a  trustee  to  intervene  ;^*®  although  a  plaintiff  may  be  entitled  to  have 
a  trustee  made  a  party  defendant,  but  he  cannot  be  compelled  to  answer  unless 
by  direction  of  the  bankruptcy  court. "^  He  can  plead  to  the  jurisdiction, 
or  make  any  defense  which  the  bankrupt  could  have  made,  or  even 
any  defense  which  any  creditor  could  have  asserted  affirmatively.^^^ 
Once  a  party  to  such  suit,  he  is  bound  by  the  judgment  therein. ^*^     If  the 


104.  In  re  Kearney  Bros.  (D.  C,  N.  Y.), 
25  Am.  B.  R.  757,  184  Fed.  190. 

105.  Traders'  Bank  v.  Campbell,  14  Wall. 
87;  Reade  v.  Waterhouse,  62  N.  Y.  587. 

When  there  is  a  fair  chance  of  snccess 
in  the  pending  litigation,  and  its  prosecu- 
tion to  judgment  would  benefit  the  estate 
by  preventing  the  taking  away  of  money  or 
property,  or  by  way  of  the  establishment 
of  some  important  fact  or  question  of  law 
necessary  to  the  efficient  administration 
of  the  estate,  and  the  amount  involved  di- 
rectly or  indirectly  is  substantially  more 
than  the  probable  cost  of  the  litigation,  it 
would  be  the  plain  duty  of  the  trustee  to 
defend  or  prosecute  as  the  case  may  be. 
In  re  Kearney  Bros.  (D.  C,  N.  Y.).  25  Am. 
B.  R.  75T,  760,  184  Fed.  190,  quoting 
Collier  on  Bankruptcy   (7th  ed.),  221. 

The  trustee  should  intervene  in  a  suit 
which  is  pending  against  the  bankrupt  at 
the  time  of  his  adjudication,  as  such,  if  the 
property  of  the  bankrupt  is  at  that  time 
in  the  hands  of  a  receiver  appointed  by  a 
State  court  in  a  judgment  creditor's  ac- 
tion. In  re  Klein  (D.  C,  III.),  3  Am.  B.  R. 
174,  97  Fed.  31. 

106.  Ilahlo  v.  Cole,  122  N.  Y.  App.  Div. 
636,  15  Am.  B.  R.  591;  Kcssler  v.  Herk- 
h)tz,  132  N.  Y.  App.  Div.  278  22  Am.  B.  R. 
257. 


107.  In  re  Porter  &  Bros.  (D.  C,  Ky.), 
6  Am.  B.  R.  259,  109  Fed.  111. 

Creditors  against  intervention. —  It  can- 
not be  that  the  court  must  direct  the  trus- 
tee to  intervene  and  prosecute  a  pending 
suit  or  defend  a  pending  suit,  regardless 
of  the  merits  and  prospects  of  success;  and 
it  cannot  be  that  a  trustee  must  defend 
Buch  a  suit  when  the  creditors  are  appeale<i 
to  and  four-fifths  in  number  and  amount 
vote  against  such  action.  In  re  Kearney 
Bros.  (D.  0.,  N.  Y.),  25  Am.  B.  R.  757, 
184  Fed.  190. 

108.  Heath  v.  Shaflfer  (D.  C,  Iowa),  2 
Am.  B.  R.  98,  93  Fed.  647. 

109.  In  re  Klein  (D.  C,  111.),  3  Am. 
B.  R.  174,  97  Fed.  31. 

110.  Oliver  v.  Cunningham,  Fed.  Cas.  10.- 
493.  But  compare  Bear  v.  Chase  (C.  C.  A., 
4th  Cir.),  3  Am.  B.  R.  746,  99  Fed.  920. 

111.  Victor  Talking  Machine  Co.  v.  Haw- 
thorne, etc.,  Co.  (C.  C,  Pa.),  23  Am.  B.  H. 
234,  173  Fed.  617,  citing  Collier  on  Bank- 
ruptcy   (7th  ed.),  p.  221. 

112.  London  v.  Blandford,  56  Ga.  150; 
Sanford  v.  Sanford,  58  N.  Y.  67;  Knox  v. 
Bank,  12  Wall.  379. 

113.  In  re  Skinner  (D.  C,  Iowa),  3  Am. 
B.  R.  163,  97  Fed.  190;  In  re  Van  Alstvn  - 
(D.  C,  N.  Y.),  4  Am.  B,  R.  42,  100  I>d 
929. 
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JTidgment  is  already  entered,  and  <iie  State  ootrrt  refuses  to  open  it  on  a  motion 
of  the  trustee,  the  court  of  bankruptcy  oannot,  it  seems,  force  the  State  court 
to  open  the  caae  by  restraining  the  enforcement  of  itfl  judgmenU^^*  It  would 
also  seem  that  a  trustee,  when  once  a  party,  could,  on  ^showing  the  required 
facts,  secure  a  removal  of  the  cause  to  the  proper  Federal  court;  there  are, 
however,  no  csa^es  in  point.  If  a  trustee  does  not  int€»r\'ene,  he  is  bound  by 
the  judgment  to  tlie  same  extent  that  any  party  acquiring  an  interest  pend- 
ing suit  woidd  be  botmd."^  A  trustee  may  not  oust  the  jurisdiction  of  a 
State  court  by  pointing  out  the  pendency  of  the  bankruptcy  prDoeedinga.^^^ 
Where  a  trustee  intervenes,  he  incurs  no  liability  against  the  estate  iot  cost© 
which  accrued  before  his  intervention,  and  he  is  in  no  event  personally  liable 
for  the  costs  if  his  intervention  was  in  good  f  aith.^^^* 

b.  Where  bankrupt  is  plaintiff.—  Subsection  c  of  this  section  permits  the 
trustee,  with  the  approval  of  the  court,  to  prosecute  as  trustee  any  suit  com- 
menced by  the  bankrupt  prior  to  the  adjudication,  with  like  force  and  effect 
as  though  it  had  been  commenced  by  him.  The  words  of  this  subsection  are 
strikingly  similar  to  those  of  the  law  of  1867."^  They  have,  however,  been 
pven  a  somewhat  limited  meaning.  Thus,  only  such  suits  as  may  be  bene- 
ticial  to  the  estate  should  be  continued  by  the  trustee.^"  If,  then,  actions 
not  beneiicfial  to  the  estate  are  pending,  what  may  the  bankrupt  do  ?  The 
authontiee  are  not  uniform.^*'  The  analogy  between  such  a  right  of  action 
and  any  other  valueless  or  burdensome  property  is  striking,  and,  it  is  thought, 
on  proper  application  to  the  referee  in  charge,  the  trustee  may  be  excused 
from  prosecuting  such  a  suit,  and  the  bankrupt  authorized  to  do  so  for  his  own 
benefit.^  The  consent  of  the  bankruptcy  court  to  the  substitution  of  the 
trustee  for  the  bankrupt  in  the  State  court  should  first  be  obtained  and  affirma- 
tively shown."*  The  court  whose  approval  is  required  is  that  which  appointed 
the  trustee.**^  A  cause  of  action  for  damages  arising  out  of  a  personal 
wrong  suffered  by  the  bankrupt  does  not  pa^  to  his  trustee  in  bankruptcy 
and  the  trustee  should  not  be  permitted  to  continue  the  action,  since  this 
«nb86ction  only  relates  to  actions  that  are  a  part  of  the  bankrupt's  estate,  or  in 

114.  In  re  Franklin  (D.  C,  Mass.),  6  cute. — ^In  the  case  of  Griffin  v.  Mutual  Life 
Am.  B.  R.  285,  106  Fed.  666,  affd.  «*5  nom.  Insurance  Co.,  11  Am.  B.  R.  822,  119  Ga. 
Jaquith  v.  Rowley,  1S8  U.  S.  620,  9  Am.  663,  46  S.  E.  870,  it  was  held  that  if  no 
B.  K.  525.  Compare  Neiman  v.  Shoolbraid,  trustee  is  appointed,  or  if  the  bankruptcy 
2  y.  B.  N.  Rep.  668.  court  does  not  consider  it  to  the  interest  of 

115.  Thatcher  v.  Rockwell,  105  U.  S.  467.  the  estate  to  permit  the  trustee  to  prosecute 

116.  Des  Moines  Savings  Bank  v.  Mor-  the  suit  the  action  does  not  abate  nor  is  the 
gan  Jewelry  Co.,  123  Iowa  432,  12  Am.  B.  bankrupt's  debtor  discharged  from  liability 
il   781.  in  the  pending  action;   the  bankrupt  may 

116a.  Malloch   v.  Adams   (D.  C,  Mass.),  have  an  interest  in  the  recovery  which  he 

28  Am.  B.  R.  916.  is  entitled  to  protect. 

117.  Act  of  1867,  8  16,  R.  S.,  S  5,047.  An  .•    tion  by  or  against  the  bankrupt  in 

118.  In  re  Haensell  (D.  C,  Cal.),  1  Am.  the  Stave  court  does  not  aj>ate  upon  the  ad- 
B.  R.  286,  91  Fed.  355;  In  re  Franks  (D.  C,  judication  in  bankruptcy  or  appointment  of 
Ala.),  2  Am.  B.  R.  634,  95  Fed.  635,  hold-  a  trustee,  and  in  the  absence  of  an  appJica- 
ing  that  the  trustee  may  petition  the  State  tion  by  the  trustee  for  substitution  it  may 
court  to  order  a  sheriff  to  pay  over  moneys  bo  prosecuted  or  defended  by  the  bankrupt, 
from  a  sale  under  an  exeeuiion,  nullified  by  Hanlo  v.  Cohn,  15  Am.  B.  R.  591,  112  X. 
the  adjudication  in  bankruptcy.  -Y.  App.  Div.  636. 

119.  Towle  V.  Davenport,  16  X.  B.  R.  478;  121.  Halilo  v.  Cohn,  15  Am.  B.  R.  591, 
Koonan  v.  Orton,  12  N.  B.  R.  405;  Gilmore  112  N.  Y.  App.   Div.   636. 

V.  Bangs,  55  Ga.  403;  Sutherland  v.  Davis,         121a.  Malloch  v.  Adams  (D.  C,  Mass.),  28 
42  Tnfl.  26.  Am.  B.  R.  916. 

1?0.  Effect  of  failure  of  trustee  to  prose- 
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which  his  estate  has  an  interest.^^  The  statute  is  silent  as  to  the  right  of 
the  bankrupt  to  begin  a  suit  in  the  time  which  intervenes  between  the  filing 
of  the  petition  and  the  election  of  a  trustee ;  but  the  Supreme  Court  has  held 
that  the  bankrupt's  title  to  the  property  which  will  pass  to  the  trustee,  is 
sufficient  to  authorize  him  to  bring  a  suit  for  da,mages  to  such  property.^^^ 
If  the  trustee  intervenes,  the  suit  will  be  continued  in  his  name  ;^^  but  the 
trustee  is  liable  only  for  costs  after  he  intervenes,  and  for  oosts  peraonallv 
onlj  when  guilty  of  mismanagement  or  bad  faith.^ 

c.  Practice. —  The  order  to  intervene  and  the  consent  to  defend  should  be 
granted  upon  application  made  by  petition  or  motion.  This  application,  as 
a  rule,  may  b^  heard  at  a  meeting  of  creditors.  It  may,  however,  be  granted 
ex  parte.  In  some  districts  the  practice  is  to  grant  the  consent  in  the  form 
of  an  order  authorizing  the  trustee  to  apply  to  the  proper  State  court  for  sub- 
stitution.^^ How  far  an  adverse  party  in  the  State  court  should  be  heard 
in  opposition  to  the  motion  is  an  open  question.  He  certainly  should  not, 
if  he  is  not  a  creditor,  and  any  effort  on  his  part  summarily  to  determine  the 
controversy  on  the  merits  should  be  checked ;  the  State  court  is  the  forum  for 
such  determination.  Permission  once  granted,  the  scene  shifts  to  the  State 
court,  and  the  application  there  will,  of  course,  be  in  accordance  with  the 
rules  and  practice  of  that  court."*  Throughout,  the  practice  under  these 
subsections  is  closely  analogous  to  that  where  a  trustee  initiates  a  suit,  dis- 
cussed under  the  appropriate  sections,  post}^ 

Vni.  LIMITATION  ON  SUITS  BY  TRUSTEES. 

a.  Effect  of  limitation. —  Subsection  d  provides  that  "  Suite  shall  not  be 
brought  by  or  against  a  trustee  of  a  bankrupt  estate  subsequent  to  two  years 
after  the  estate  has  been  closed."  It  has  reference  to  suits  initiated  bv  the 
trustee,  rather  than  those  pending  at  the  time  of  the  bankruptcy."®  It  is 
similar  to  the  corresponding  clause  under  the  act  of  1867  in  period  only.  It 
constitutes  an  arbitrary  limitation  on  all  suits;  as  to  computation  of  time  at 


122.  In  re  Haeneell  (D.  C,  Cal.).  1  Am. 
B.  R.  286,  91  Fed.  355,  holding  that  an 
action  for  malicious  prosecution,  if  com- 
menced before  the  adjudication  of  the  in- 
solvent debtor  in  bankruptcy,  is  not  one 
which  the  trustee  may  continue  with  con- 
sent of  the  court  of  bankruptcy. 

122a.  Johnson  v.  Collier  (U.  S.  Sup.  Ct.). 
27  Am.  B.  R.  454. 

123.  Ames  v.  Oilman,  51  Mass.  239. 

124.  Norton  t.  Switiser,  93  U.  S.  355; 
Reade  v.  Waterhoiisc,   52  X.  Y.  .587. 

125.  In  re  Price  (D.  C,  X.  Y.K  1  Am. 
B.  R.  606,  92  Frd.  987:  Hahlo  v.  Cohn.  15 
Am.   B.   R.   591,   112   N.  Y.   App.  Div.   636, 


citing  Collier  on  Bankruptcy   (5th  ed.).  p. 
141. 

126.  Bank  of  Commerce  v.  Elliott  (Sup. 
Ct.,  Wi«.),  6  Am.  B.  R.  409,  holding  that 
if  an  order  l>e  made  directing  a  trustee  to 
intervene  in  a  State  court,  the  trustee  per- 
forms his  full  duty  when  he  makes  a  proper 
application  to  be  let  in;  in  disposing  of  tbe 
application  tbe  statutes  of  the  State,  and 
the  rules  and  practice  of  its  courts  mu^t 
necessarily  govern,  the  same  as  when  any 
other  party  invokes  the  court's  jurisdiction. 

127.  See  under  Sections  Sixty.  Sixty- 
seven  and  Seventy  of  tlii.s  work. 

128.  Compare  ilaybin  v.  Raymond,  Fed. 
Cas.  9,338. 
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least  superseding  all  statutes  whethw  State  or  Federal,^^  pTovided  the  action 
is  not  barred  by  the  State  statute  at  the  time  the  petition  in  bankruptcy  was 
filed.^**  It  seems  also  that  the  ofaaracter  of  the  suit  is  immaterial,  provided  it 
amounts  to  the  prosecution  of  a  demand  in  a  court  of  justice/^^  in  respect  to 
the  property  or  rights  of  property  of  the  bankrupt. ^^^  It  applies  also  to  writs 
of  error  sued  out  to  review  a  judgment  of  a  State  court,  as  well  as  to  suits 
initiated  by  the  trustee.^^  It  does  not  apply  to  an  application  to  reopen  a 
case  upon  the  ground  that  the  proceeding  was  closed  before  the  estate  was 
fully  administrated.^^  Under  familiar  principles,  this  limitation  does  not 
affect  jurisdiction ;  to  be  available,  it  must  be  pleaded.^^ 

b.  When  limitation  begiiui  to  run ;  when  estate  is  closed Under  the  present 

law  the  two-year  limitation  begins  to  run  on  and  after  the  estate  has  been 
closed;  under  the  act  of  1867,  the  time  began  to  run  when  the  cause  of  action 
accrued  in  favor  of  or  against  the  assignee. ^^^     Failure  to  commence  the 


1S9.  Effect  of  bankruptcy  act  on  statute 
of  limitations. —  In  Freelander  v.  HoUoman, 
Fed.  Gas.  5,081,  also  reported  in  9  N.  B.  R. 
331,  the  question  of  the  application  of  the 
statute  of  limitation  was  considered  by  the 
court.  It  is  there  said:  "The  Constitu- 
tion of  the  United  States  conferred  upon 
Congress  the  power  to  establish  a  uniform 
system  of  bankruptcy  throughout  the  United 
States;  and  when  Congress,  in  pursuance 
of  this  power,  passed  the  Bankrupt  Act,  it 
at  once  superseded  all  laws  In  conflict  with 
it  The  bankrupt's  estate  and  every  thing 
and  right  connected  with  it,  upon  the  bank- 
ruptcy, at  once  passed  under  the  control 
and  operation  of  the  Bankrupt  Law.  After 
that  the  rights  of  those  in  interest  may  be 
contracted  or  enlarged*  as  Congress  in  its 
wisdom  may  provide.  This  provision,  in  t\\o 
second  section,  provides  that  all  rights  of 
action  barred  upon  the  appointment  of  the 
assignee  shall  remain  barred,  whether  in 
favor  of  or  against  the  assignee,  and  givo 
both  to  the  assignee  and  those  claiming  an 
adverse  interest  to  any  property  claimed  by 
the  assignee  in  the  adverse  possession  of 
others,  or  claimed  by  others,  to  property  in 
the  hands  or  under  the  control  of  the  as- 
signee, two  years  in  which  to  commence  pro- 
ceedings in  equity  or  at  law  for  its  recovery. 
This  is  a  separate  and  independent  provi- 
sion, and  has  no  connection  with  any  State 
statute  on  the  subject.  It  may  extend  or 
may  contract  the  time  provided  in  the  stat- 
ute of  limitations.  Thus,  if  at  the  time  of 
the  appointment  of  the  assignee  but  a  few 
days  remained  of  the  time  necessary  to 
complete  the  bar,  the  time  would  be  ex- 
tended; or,  if  the  statute  had  just  com- 
menced running,  and  under  the  State  law 
would  have  ten  years  to  run,  as  in  case  of 


actions  of  ejectment  to  recover  real  estate, 
it  would  be  complete  within  two  years." 

The  limitation  applies  to  suits  for  the 
recovery  of  preferences  under  §  60-b,  ex- 
clusive of  a  State  statute  prescribing  a 
different  limitation.  Arnold  Grocery  Co.  v. 
Shackelford  (Ga.  Sup.  Gt.),  31  Am.B.R.  119. 

ISO.  Sheldon  v.  Parker  (Sup.  Ct.  Nebr.), 
11  Am.  B.  R.  152,  66  Nebr.  610,  92  N.  W. 
923. 

181.  Bailey  v.  Glover,  31  Wall.  342;  Aniea 
V.  Gilman,  51  Mass.  239;  Union  Canal  Co. 
V.  Woodside,  11  Pa.  St.  176. 

18t.  In  re  Conant,  Fed.  Cas.  -8,086;  Ste- 
vens V.  Hauser,  39  N.  Y.  302. 

laS.  Jenkins  v.  Bank,  106  U.  8.  571; 
Walker  v.  Towner,  Fed.  Cas.  17,089. 

184.  An  application  to  reopen  a  case, 
upon  the  ground  that  the  proceedings  were* 
closed  before  the  estate  was  fully  adminis- 
tered, is  not  a  "  suit "  within  the  meaning 
of  section  11-d.  A  former  trustee  has  no 
standing  in  court  to  seek  the  reopening  of 
a  bankruptcy  proceeding.  Kone  but  cred- 
itors who  have  proved  their  claims  are  en- 
titled to  that  relief.  Matter  of  Paine  (D. 
C,  Ky.),  11  Am.  B.  R.  351,  127  Fed.  245. 

186.  Chemung  Bank  v.  Judson,  8  N.  Y. 
254.  See  also  Gormley  v.  Bunion,  138  U.  S. 
623,  630,  34  L.  Ed.  1086;  Ritzer  v.  Wood, 
109  U.  fc>.  187.  27  L.  Ed.  900;  Upton  v.  Mc- 
Laughlin,  105  U.  S.  640,  26  L.  Ed.  1,197; 
Lyon  V.  Bertram,  20  How.  149,  15  L.  Ed.  847. 

186.  When  limitation  begins  to  run. — 
Where  during  the  pendency  of  bankruptcy 
proceedings  the  trustee  had,  or  might  read- 
ily have  had,  knowledge  that  bankrupt  had 
made  a  preferential  transfer  of  property, 
and  it  appeared  that  the  only  reason  that 
inquiries  concerning  the  same  were  not 
prosecuted  further  was  that,  as  there  were 
mortgages  on  the  property,  further  prose- 
cution was  deemed  not  worth  while,  the 
trustee  cannot  claim  in  a  suit  begun  more 
than  two  years  after  the  estate  was  closed, 
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action  within  the  required  time  because  of  inability  to  sen'e  process  is  no 
excuse.^^^  The  phrase  "  after  the  estate  has  been  closed  "  does  not  mean  the 
date  of  the  discharge  or  refusal  to  discharge ;  nor  does  it  mean  the  dat«  the 
referee  remits  the  papers  of  a  closed  case  to  the  clerk. ^®  It  rather  refers  to 
the  date  when  the  final  decree  approving  the  trustee's  account  and  discharg- 
ing him  is  granted. ^^®  Even  this  is,  however,  not  accurate,  for  in  no-asset 
bankruptcies  no  trustee  may  be  appointed  and  yet  a  cause  of  action  may  de- 
velop; while  in  many  cases  when  a  trustee  is  appointed  he  finds  himself 
unable  to  find  assets  and,  there  being  no  fimds  with  which  to  pay  the  ex- 
penses incident  to  a  meeting  for  his  discharge,  files  no  report  and  is  not 
discharged.  There  are  as  yet  no  decisions  construing  the  meaning  of  this 
phrase.  It  is  suggested  that,  wherQ  no  trustee  is  appointed,  the  two  years 
will  begin  to  run  from  the  day  when  the  order  dispensing  with  a  tnistee  is 
granted,  and  that,  when  a  trustee  is  appointed  who  does  not  report  or  seek 
a  final  discharge,  it  will  not  begin  until  such  discharge  is  granted.  It  has 
been  held  that  where  an  estate  is  declared  closed,  but  is  subsequently  reopened, 
the  two-year  period  begins  to  nm  from  the  subsequent  closing  of  the  estate.**^ 


thai  the  fraud  had  only  been  diaoovered 
about  a  month  before  the  commencement 
of  the  suit,  8o  as  to  have  prevented  the  limi- 
tation of  two  years,  contained  in  section 
11-a  of  the  bankruptcy  act  from  having 
expired.  Kinder  v.  Scharff  (Sup.  Ct.,  La.), 
26  Am.  B.  R.  765. 

For  a  somewhat  remarkable  example  of 
the  effect  of  the  limitation  under  the  former 
law,  see  Scott  v.  Devlin,  89  Fed.  970» 

137.  Amey  v.  Watertown,  130  U.  S.  320. 

188.  See  Bankr.  Act,  §  39-a(7). 

189.  See  Bankr.  Act,  §  2(8). 

When  estate  deemed  ''closed.'' — Where 
the  final  account  of  a  trustee  in  bankruptcy 
has  been  approved,  the  trustee  discharged 
and  all  the  funds  of  the  estate  distributed, 


the  estate  will  be  deemed  **  closed  "  within 
the  meaning  of  §  ll-d  and  f  2(8)  of 
the  bankruptcy  act,  and  the  trustee  after 
the  reopening  of  the  estate  and  his  reap- 
pointment cannot  assert,  in  a  suit  brought 
to  set  aside  as  preferential  a  conveyance 
made  by  bankrupt  within  the  four  months' 
period,  that  the  estate  had  not  been  "  fully 
administered,"  because  the  property  sued 
for  had  not  been  included  in  the  adminis- 
tration, as  such  property,  although  fraudu- 
lently conveyed,  would  form  no  part  of  the 
estate  until  the  conveyance  had  been  set 
aside.  Kinder  v.  Scharff  (Sup.  Ct,  La.), 
26  Am.  B.  R.  765. 

140.  Bilafsky    v.    Abraham,    183    Mass. 
401,  67  N.  E.  318. 


SECTION  TWELVE. 


COMPOSITIONS,  WHEN  CONFIRMED. 


§  12.  Oompositions,  When  Oonflrmed. — a  A  bankrupt  may  offer, 
either  before  or  after  adjudication^  terms  of  composition  to  his 
creditors  after,  but  not  before,  he  has  been  examined  in  open  court 
or  at  a  meeting  of  his  creditors,  and  has  filed  in  court  the  schedule  of 
his  property  and  list  of  his  creditors,  required  to  be  filed  by  bank- 
rupts. In  compositions  before  adjudication  the  bankrupt  shall  file 
the  required  schedules,  and  thereupon  the  court  shall  call  a  meeting 
of  creditors  for  the  allowance  of  claims^  examination  of  the  bankrupt, 
and  preservation  or  conduct  of  estates,  at  which  meeting  the  judge  or 
referee  shall  preside;  and  action  upon  the  petition  for  adjudication 
shall  be  delayed  until  it  shall  be  determined  whether  such  composi- 
tion shall  be  confirmed* 

b  An  application  for  the  confirmation  of  a  composition  may  be 
filed  in  the  court  of  bankruptcy  after,  but  not  before,  it  has  been 
accepted  in  writing  by  a  majority  in  number  of  all  creditors  whose 
claims  have  been  allowed,  which  number  must  represent  a  majority 
in  amount  of  such  claims,  and  the  consideration  to  be  paid  by  the 
bankrupt  to  his  creditors,  and  the  money  necessary  to  pay  all  debts 
which  have  priority  and  the  cost  of  the  proceedings,  have  been 
deposited  in  such  place  as  shall  be  designated  by  and  subject  to  the 
order  of  the  judge. 

c  A  date  and  place,  with  reference  to  the  convenience  of  the  parties 
in  interest,  shall  be  fixed  for  the  hearing  upon  each  application  for 
the  confirmation  of  a  composition,  and  such  objections  as  may  be 
made  to  its  confirmation. 

d  The  judge  shall  confirm  a  composition  if  satisfied  that  (1)  it  is 
for  the  best  interests  of  the  creditors;  (2)  the  bankrupt  has  not  been 
guilty  of  any  of  the  acts  or  failed  to  perform  any  of  the  duties  which 
would  be  a  bar  to  his  discharge;  and  (3)  the  offer  and  its  acceptance 
are  in  good  faith  and  have  not  been  made  or  procured  except  as  herein 
provided,  or  by  any  means,  promises,  or  acts  herein  forbidden. 

e  Upon  the  confirmation  of  a  composition,  the  consideration  shall 
he  distributed  as  the  judge  shall  direct,  and  the  case  dismissed. 


*  The  amendment  of  1910  is  in  italics. 
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Whenever   a   composition   is   not   confirmed,   the   estate   shall  be 
administered  in  bankruptcy  as  herein  provided. 


Analogous  provisions:   In  V.  S.:   R.  S.,  §  5103-A  (Act  of  June  22,  1874). 

In  Eng.:    Act  of  1890,  §  3,  which  supersedes  Act  of  1883,  S  18.    See  also  Act  of  1833, 
§  23.     See  also  Deeds  of  Arrangement  Acts  of  1887  and  1900. 
Cross-references:    To  the  law:     Power  of  court  of  bankruptcy  to  confirm  or  reject  com- 
positions, §  2(9). 
Compositions,  when  set  aside,  §  13. 
EfTect  of  confirmation  on  discharge  of  debts,  |  14-c 
Debts  not  affected  by  composition,  $  17-a. 
Certified   copy   of   order   confirming   or   setting   aside   composition   as   evidence, 

§  21-f,  g. 
Appeals  in  compositions,  {  25-a. 

Punishment   for   extorting   money   or    property    as    consideration    for    composi- 
tion, |  29-b  (6). 
Jurisdiction  of  referee  in  respect  to  compositions,  f  3S-a(4). 
Compensation  of  referee  on  composition,  §  40-a. 
Commissions  in  case  of  composition,  §  48-a. 
Notice  of  application  for  confirmation,  |  58-at2). 
Title  of  property  to  vest  in  bankrupt  on  confirmation,  fi  70'f. 
To  the  General  Orders:     Applications  for  confirmation  to  be  heard  and  decided  by 
judge,  XII  (8). 
Payment  of  moneys  on  composition,  XXIX. 
Appearance  in  opposition  to  composition,  XXXII. 
To  the  Forms:    Offidal:    Petition  for  meeting  to  consider  composition,  No.  80. 
Application  for  confirmation,  No.  61. 
Order  confirming  composition.  No.  62.    ' 
Order  of  distribution,  No.  63. 
Supplementary:     Offer  and  acceptance  of  compositions,  Nos.  94,  ^6* 
Referee's  certificate,  No.  97. 
Order  to  show  cause.  No.  98. 
Appearance  of  obiecting  creditor,  No.  99. 
Specification  of  objections,  No.  100. 
Order  of  reference  to  special  master,  No.  101. 
Beport  of  special  master.  No.  102. 
Order  confirming  or  rejecting  oomposition,  No.  103. 
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L  HISTORY  and   COMPARATIVE  LEGISLATION. 

a.  The  Ens^lish  system. —  Not  until  1826,  was  a  composition  with  creditors 
permitted  in  England,  nor  did  this  first  statute  discharge  the  debts  of  dis- 
sentient creditors.  The  act  of  1849,  which  required  the  bankrupt  to  make  a 
cessio  bonorum,  provided  for  a  discharge  available  against  all  creditors 
whether  consenting  or  not.     The  act  of  1869,  §  126,  is  concededly  the  pro- 
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genitor  of  our  system  of  composition.  'Since  then,  two  statutes  hav6  been 
passed  in  England,  that  of  1883  and  that  of  1890.  The  letter  repeals  the 
former's  provisions  concerning  compositions,  and  is  now  the  law.  Bj  it,  in 
connection  with  §  23  of  the  act  of  1883,  a  scheme  of  composition  may  be 
offered  either  between  the  entry  of  the  receiving  order  (petition)  and  the 
adjudication,  or  after  that  date.  When  the  offer  is  after  that  date,  the  prac- 
tice seems  not  unlike  our  own ;  but  a  composition  outside  of,  i.  e.,  before  an 
actual  bankruptcy,  is  not  possible  under  our  law.^  The  English  statutes  also 
provide  for  "  deeds  of  arrangement "  with  creditors,  a  procedure  something 
like  those  of  our  State  insolvency  laws  that  require  the  assent  of  creditors  in 
advance.^  In  actual  practice,  these  deeds  of  arrangement  are  more  general 
than  compositions  proper.^  In  England  schemes  of  arrangement  as  distin- 
guished from  compositions  are  possible  even  after  bankruptcy  proceedings 
are  commenced. 

b.  Continental  systems. —  The  laws  of  the  continental  countries  distinguish 
between  compositions  without  the  relinquishment  of  assets,  and  compositions 
with  relinquishment.  The  first  class  differs  from  the  English  method  in  that 
it  cannot  take  place  until  after  a  bankruptcy  proceeding  has  been  begun,  and 
results  in  a  part  payment  and  the  creation  of  a  "  debt  of  honor  "  for  the  bal- 
ance, the  bankrupt  being  restored  to  his  business,  but  compelled  to  perform 
the  terms  of  his  composition  agreement.  In  effect,  this  is  merely  an  exten- 
sion, but,  when  consented  to  by  certain  percentages  of  the  creditors,  is  bind- 
ing on  all.  It  is,  on  the  Continent,  decidedly  the  more  general  and  more 
popular  method.  The  other  kind  of  composition  resembles  that  in  vogue 
here,  but  seems  to  be  possible  only  in  France  and  Greece.  Besides,  some 
countries  permit  an  arrangement  with  creditors  before  bankruptcy,  to  prevent 
or  avoid  bankruptcy,  and,  therefore,  properly  called  "  preventive  composi- 
tions.'^ These  correspond  to  the  English  deeds  of  arrangement,  either  in  or 
out  of  the  proceeding  proper,  if  made  before  the  actual  adjudication.*  The 
modem  tendency  is  toward  arrangements  or  compositions  between  the 
creditor  and  the  debtor,  as  distinguished  from  the  harsher  rules  of  the  older 
bankruptcy  laws.  The  section  now  under  discussion  will,  therefore,  become 
increasingly  important  as  the  years  go  on. 

c.  Compositions  under  act  of  1867  as  amended  in  1874.^— Our  first  and 
second  bankruptcy  laws  did  not  provide  for  compositions,     ^or  did   the 


1.  Compare  §  23,  Eng.  Act  of  Bankruptcy, 
1883,  with   §   3,  Act  of  1890. 

2.  See  N.  Y.  Debtor  and  Creditor  Law, 
§§  50-88. 

3.  See  Eng.  Deeds  of  Arrangement  Acts 
of  1887  and  1890.  The  popularity  of  deeds 
of  arrangement  in  England  is,  from  our 
point  of  view,  difficult  to  understand.  Our 
insolvency  laws,  requiring  in  advance,  the 
assent  of  creditors,  are  practically  dead 
letters. 


4.  The  writer  is  greatly  indebted  in  this 
connection  to  "  Bankruptcy,  a  Study  in 
Comparative  Legislation,"  by  S.  Whitney 
Dunscomh,  Jr.,  Esq.,  of  the  Now  York  Bar: 
being  No.  2.  Vol.  TI,  of  the  Columbia  Col- 
lege Studies  in  History,  Economics,  and 
Public  Law. 

5.  R.  S.,  §  5103-a  (Act  of  June  22,  1874, 
Ch.  390,  §  17,  18  Stat,  at  Large,  182),  poftK 
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law  of  1867,  until  amended  by  the  act  of  June  22,  1874.*  The  correspond- 
ing section  of  the  present  law  is  not  only  more  terse,  but,  in  effect,  in  several 
particulars  unlike  that  of  the  law  of  1874-.  The  latter,  and  the  adjudicated 
cases  under  it,  are,  therefore,  not  always  in  point.  Its  main  features  should, 
however,  be  understood  and  will  be  briefly  outlined  here,  the  foot-notes  indi- 
cating the  leading  cases.  The  discussion  of  the  present  section,  post,  is 
confined,  as  far  as  possible,  to  the  meaning  of  the  words  of  the  statute, 
whether  or  not  already  interpreted  by  the  courts.  Under  the  act  of  1874,  a 
composition  could  be  offered  in  a  pending  proceeding  either  before  or  after 
the  adjudication/  If  offered,  a  meeting  of  creditors  was  called,®  at  which 
the  debtor  was  obliged  to  be  present  and  answer  all  inquiries  made  of  him, 
and  also  to  produce  a  statement  of  assets  and  liabilities  with  the  names  and 
addresses  of  his  creditors.*  At  such  meeting,  a  resolution  accepting  the 
proposed  composition  became  operative  if  passed  by  a  majority  in  number 
and  three-fourths  in  amount  of  creditors  present  or  represented,*®  and  binding 
if  confirmed  by  the  signatures  of  the  debtor  and  two-thirds  in  number  and 
one-half  in  value  of  all  his  creditors."  Creditors  in  fifty  dollars  or  less 
were  counted  as  to  amount  but  not  as  to  number;^  and  secured  creditors 
were  not  counted  unless  they  relinquished  their  security.*^  The  resolution, 
if  thus  operative  and  confirmed,  with  a  statement  of  assets  and  liabilities,** 
was  submitted  to  the  judge,  who  thereupon  called  a  meeting  of  creditors/* 
and,  if  (a)  satisfied  that  the  resolution  was  lawfully  passed,*^  and  (b)  that 
it  was  for  the  best  interests*''  of  all  concerned,  caused  it  to  be  recorded.  A 
composition  once  agreed  to  could  be  varied  by  a  similar  procedure.** 
Oompositiona  provided  for  the  pro  rata  satisfaction  jn  money  of  all  debts 
not  secured  or  entitled  to  priority.**    When  accepted,  they  were  binding  on 


6.  The  pareotage  of  this  act  is  made 
clear  in  In  re  Scott,  Fed.  Oas,  12,519,  where 
the  EngLiflh  and  American  laws  on  compos i- 
tiona  are  set  out  in  parallel  columns. 

7.  In  re  Reiman,  Fed.  Cas.  11,673;  affd., 
8.  c,  Fed.  Cas.  11,674;  In  re  Morris,  Fed. 
Cas.  9,8^4;   In  re  Odell,  Fed.  Cas.   10,427. 

8.  In  re  Spades,  Fed.  Cas.  13,196;  In  re 
Haskell,  Fed.  Cas.  6,192 ;  In  re  Spencer,  Fed. 
Cas.  13,229;  Lieke  v.  Thomas,  116  U.  S. 
605. 

8.  In  re  Haskell,  Fed.  Cas.  6,192;  In 
re  Holmes,  Fed.  Cas.  6,632;  In  re  Dobbins, 
Fed.  Cas.  3,943;  In  re  Proby,  Fed.  Cas. 
11,439;  In  re  Little,  Fed.  Cas.  8,392. 

10.  In  re  Holmes,  Fed.  Cas.  6,632;  In  re 
Spades,  Fed.  Cas.  13,196;  In  re  Gilday,  Fed. 
Cas.  5,422;  Ex  parte  Jewett,  Fed.  Oas. 
7,303;  In  re  Keller,  Fed.  Cas.  7,654. 

U.  In  re  Gilday,  Fed.  Cas.  5,422;  In  re 
Spillman,  Fed.  Cas.  13,242;  In  re  Scott, 
Fed.  Cas.  12,519;  Home  Nat.  Bank  v.  Car- 
penter, 129  Mass.  1. 

1ft.  In  re  Wald,  Fed.  Cas.  17,054b 


13.  In  re  Spades,  Fed.  Cas.  13,196;  In 
re  Van  Anken,  Fed.  Cao.  16,828;  In  re 
O'Xeil,  Fed.  Cas.  10,528;  Flower  v.  Green- 
baum,  50  Fed.  190. 

14.  In   re  Haskell,   Fed.  Cas.   6,192. 
U.  In  re  Scott,  Fed.  Cm.  12,519. 

16.  In  re  Sawyer,  Fed.  Cas.  12,395;  In 
re  Walshe,  Fed.  Cas.  17,118;  In  re  Cavan, 
Fed.  Cas.  2,528 ;  In  re  Greenbaum,  Fed.  Cas. 
5,769, 

17.  In  re  Haskell,  Fed.  Cas.  6,192;  In  re 
Weber  Furniture  Co.,  Fed.  Cas.  17,330;  In 
re  Reiman,  Fed.  Cas.  11,673;  In  re  Whipple, 
Fed.  Cas.  17,513;  In  re  Welles,  Fed,  Cas: 
17,377. 

18.  In  re  McDowell,  Fed.  Cas.  8,776;  In 
re  Reiman,  Fed.  Cas.  11,673. 

19.  In  re  Reiman,  Fed.  Cas.  11,673:  In 
re  Langdon,  Fed.  Cas.  8,058;  In  re  Louts, 
Fed.  Cas.  8.528;  In  re  Clapp,  Fed.  Cas. 
2,785;  In  re  McNab.  Fed.  Cas.  8,906:  In  re 
Hurst.  Fed.  Cas.  6,925;  In  re  Wilson,  Fed. 
Cas.  17,781. 
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all  creditors  scheduled  in  the  statement  produced  by  the  debtor  at  the 
meeting  at  which  the  resolution  was  passed,^  and  could  be  enforced  by  the 
court  summarily  or  by  contempt  proceedings.^^  If  a  composition  was  not 
ordered,  or,  when  ordered,  could  not  be  carried  out,  the  bankruptcy  pro-' 
ceeding  went  on.^^ 


n.  COMPOSITIONS  UNDER  THE  PRESENT  LAW. 

a.  In  general. —  The  more  important  changes  made  by  the  present  law  are 
discussed  later.  A  few  of  them  are:  (1)  the  composition,  when  offered  after 
adjudication,  cannot  be  offered  until  the  bankrupt  has  filed  his  schedules  and 
been  examined,  and  the  proposed  terms  have  been  accepted  in.  writing  by  a 
majority  in  number  and  amount  of  all  claims  allowed,  and  the  consideration 
to  be  paid  to  creditors  and  the  money  necessary  to  pay  debts  entitled  to 
priority  and  the  expenses  of  administration  shall  have  been  deposited  in 
court;  (2)  there  are  now  three  available  objections  to  a  composition, 'the  first 
only  being  the  same  as  that  under  the  former  law,  and  any  available  objec- 
tion to  the  debtor's  discharge  being  equally  effective  to  prevent  a  com- 
position. The  court,  and  not  the  debtor,  distributes  the  consideration.  The 
practice,  too,  is  necessarily  different.  Further,  the  section  is  silent  as  to 
some  things  specifically  stated  in  the  former  law. 

b.  Cottstitntionality.—  This  objection  was  raised  to  the  act  of  1874.  But, 
if  the  present  section  amounts,  as  it  does,  to  a  cessio  bonorum,  whence  each 
creditor  obtains  substantially  as  great  a  pro  rata  as  he  would  through  dis- 
tribution in  bankruptcy,  the  sections  on  compositions  are  clearly  within  the 
power  given  Congress  to  establish  a  uniform  system  of  bankruptcy.^  Kor 
does  the  fact  that  the  question  whether  the  bankrupt  shall  be  released  from 
his  debts  depends  upon  a  majority  vote  by  his  creditors,  render  the  law 
unconstitutional.  The  discharge  and  the  manner  of  awarding  it  are  mere 
incidents.^  The  essential  purpose  of  bankruptcy  law  is  a  pro  rata  distribu- 
tion of  assets.^ 

c.  Section,  how  constmed. —  Since  it  is  derogation  of  the  common  law, 
and  compels  any  dissenting  creditors  to  accept  the  percentage  accepted  by 
the  majority  and  deprives  them  of  their  remedies  on  the  balance  thereafter, 
this  section  is  strictly  construed.^®    Where  the  parties  and  the  referee  follow 


20.  In  re  Hurst,  Fed.  Cas.  6,925;  In  re 
Heiman,  Fed.  Cas.  11,673;  In  re  Lytle,  Fed. 
Cas.  8,650;  In  re  Bechet,  Fed.  Cas.  1,210; 
In  re  Hamlin,  Fed.  Cas.  5,994. 

21.  In  re  McKeon,  Fed.  Cas.  8,858;  In  re 
Tooker,  Fed.  Cas.  14,096;  In  re  Kenisen, 
Fed.  Cas.  11,698;  In  re  Waetzfelder,  Fed. 
Cas.  17,048. 

22.  In  re  Bayly,  Fed.  Cas.  1,144;  Bidwell 
V.  Bidwell,  92  Pa.  St.  61;  Wliittemore  v. 
Stephens,  48  Mich.  573;  In  re  Kohlsaat, 
Fed.  Cas.  7,918. 


23.  In  re  Beiman,  Fed.  Cas.  11,673;  In 
re  Chamberlain,  Fed.  Cas.  2,580. 

24.  Hanover  Nat.  Bank  v.  Moyses,  186 
U.  S.  181,  8  Am.  B.  R.  1. 

25.  See  U.  S.  v.  Fisher,  2  Cranch,  359, 
396;  McCulloch  v.  Maryland,  4  Wheat.  316, 
321. 

26.  In  re  Shields,  Fed.  Cas.  12,784;  In 
re  Rider  (D.  C,  N.  Y.),  3  Am.  B.  R.  178, 
96  Fed.  808;  In  re  Frear  (D.  C,  N.  Y.), 
10  Am.  B.  R.  199,  120  Fed.  978.  Text  cited 
with  approval   in  Broadway  Trust  Co.  v. 
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a  Qourse  of  procedure  utterly  at  variance  with  the  law,  confirmation  may  be 
refused. 

i.  Who  may  oCer  oomp«ntio]i<— Any  "  bankrupt,"  that  is,  any  person, 
copartnership^  or  oorporation  against  whom  an  involimtary  petition  has 
been  filed,  or  who  has  filed  a  voluntary  petition,  or  who  has  been  adjudged  a 
bankrupt,  can  offer  a  composition.^  This  seems  to  have  been  so  under 
the  former  law,  though  the  word  then  was  "  person."  ^ 

e.  Ckaenl  pijpoie  and  effect.— The  act  itself  seems  to  recognize  that 
composition  is  in  some  respects  outside  of  bankruptcy,  for  it  is  provided  in 
§  12  (e)  that  if  oompoedtion  is  not  confirmed  ^^  the  estate  shall  be  administered 
in  bankruptcy  as  herein  provided."  ^  If  the  judge  refuses  to  confirm.the 
composition^  the  bankruptcy  proceeding  per  se  is  revived  and  must  be 
proceeded  with  as  if  no  offer  of  composition  had  been  made.  If  it  is  con- 
firmed a  formal  order  is  entered  to  that  effect.^  This  order  and  that  dis- 
missing the  ease  are  not  the  same.  The  title  to  the  bankrupt's  property 
immediately  revests  in  him.^^  The  effect  of  a  composition  is  to  supersede  the 
bankruptcy  proceedings  and  reinvest  the  bankrupt  with  all  his  property  free 
from  the  claims  of  creditors.**  Not  only  the  title  to  the  property,  but  also 
its  accretion  and  proceeds  revests  in  the  bankrupt.  Thus  where  a  trustee 
leases  certain  property  of  the  bankrupt  estate,  upon  a  confirmation  of  a 
composition,  the  rights  in  the  leases,  accrue  to  the  bankrupt.^  A  certified 
copy  of  the  order  of  confirmation  constitutes  evidence  of  the  revesting  of  the 
title,  and,  if  recorded,  imparts  the  same  notice  as  a  deed  from  a  trustee  to 
the  bankrupt.**    The  order  of  confirmation  becomes  in  effect  a  discharge  and 


Manheim,  14  Am.  B.  R.  122,  47  N.  T.  Misc. 
415. 

In  In  re  Rider  (D.  C,  N.  Y.),  3  Am.  B. 
R.  178,  06  Fed.  SOS,  the  oonrt  said :  "  The 
effect  of  a  compoeition  is  to  supersede  the 
bankruptey  proceedings  and  reinvest  the 
bankrupt  with  all  his  property  free  from 
the  claims  of  creditors.,  As  an  abstraot 
proposition  considered  for  a  moment  apart 
from  the  proYisions  of  tiie  statute,  it  is 
entirely  clear  that  a  condition  so  plainly 
in  derogation  of  oommon-law  rights  should 
not  be  permitted  unless  it  is  reasonably 
certain  that  the  creditors  approve  and  that 
tbey  will  fare  at  least  as  well  as  they  would 
were  the  estate  administered  in  the  usual 
course." 

27.  Compare  Bankr.  Act,  |  1(4),  with 
f  1(19).    And  see  §§  4  and  5. 

28.  In  re  Weber  Furniture  Co.,  Fed.  Cas. 
17,330;  affd.  on  appeal,  s.  c.  Fed.  Cas. 
17,331;  Pool  V.  McDonald^  Fed.  Cas.  11,268. 

29.  In  re  Lane  (D.  C,  Mass.),  11  Am. 
B.  R.  137,  125  Fed.  772. 

20.  Form  No.  62. 

31.  Bankr.  Act,  §  70-f  r  In  re  August, 
Fed.  Cas.  645;  In  re  Shaw,  Fed.  Cas.  12,- 

19 


716;  In  re  Rodger,  Fed.  Cas.  11,992;  In  ra 
Winship  Co.  (0.  C.  A.,  7th  Cir.),  9  Am. 
B.  R.  638,  120  Fed.  93,  66  C.  C.  A.  45. 

8S.  In  re  Rider  (D.  C,  N.  Y.),  3  Am. 
B.  R.  178,  96  Fed.  808;  Stone  v.  Jenkins, 
4  Am.  B.  R.  568,  176  Mass.  544,  57  N.  £. 
1002. 

Action  by  tmstee  to  tecoTet  for  conver* 
sion  of  property.—  Where  a  trustee  in  bank- 
ruptcy commences  an  action  to  recover 
for  the  conversion  of  certain  goods  in  which 
the  bankrupt  had  an  interest,  and  tliere- 
after  the  bankrupt  enters  into  a  composition 
with  his  creditors  and  the  trustee  is  dis- 
charged, the  bankrupt  becomes  the  real 
party  in  interest  in  such  action,  but  the 
litigation  may  be  carried  on  in  the  name 
of  the  trustee.  Stone  v.  Jenkins,  4  Am. 
B.  R.  568,  176  Mass.  544.  57  N.  E.  1002. 

S3.  Bracklee  Co.  v.  O'Connor  (N.  Y.  Sup. 
Ct),  24  Am.  B.  R.  499,  holding  that  it  is 
immaterial  whether  the  trustee  has  been 
discharged. 

84.  Bankr.  Act,  §  21-g.  See  Mandell  & 
Co.  V.  Levy  (N.  Y.  Sup.  Ct.),  14  Am.  B.  R. 
549. 
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may  be  pleaded  in  bar  with  like  effect.^  Provable  claims  are  disdiarged 
though  the  holders  thereof  did  not  actually  prove  the  same  or  participate 
with  the  other  creditors  in  taking  action  upon  the  oomposltion.^^  It  has  been 
held  in  New  York  that  creditors  who  enter  into  a  oomposition  with  a  debtor 
thereby  release  the  debt  and  lose  the  right  to  retain  securities  held  for  the  debt, 
unless  there  be  an  agreement  to  the  contrary.^^  But  it  does  not  affect  the 
debtor's  obligation  created  as  a  part  of  the  campositioQ;^^'and,  if  notes  given 
as  the  consideration  are  not  paid,  they  are  payable  in-  their. original  amount.^ 
But  like  a  discharge,  a  composition,  if  not  pleaded,  is  deemed  waived.^^  The 
effect  of  a  composition  or  discharge  on  the  liability  of  a  oodebtor  is  discussed 
elsewhere.** 

f .  Practice. —  This  is  detailed  in  subsequent  paragraphs.  The  law  is  not 
as  instructive  on  this  point  as  was  the  act  of  1874.  Nor  are  the  general 
orders  exactly  illuminating,*^  or  the  forms  prescribed  by  the  Supreme  Court 
reliable.*^  The  amendment  of  1910  has  modified  the  practice  where  com- 
position is  offered  prior  to  adjudication..  It  would  seem  to  require  the  bankr 
rupt  to  formally  petition  the  court  and  file  therewith  the  schedules  of  his 
property  and  creditors.  In  this  respect  the  practice  will  be  much  the  same 
as  that  followed  under  the  act  of  1874.**  Supplementary  forma  will^  how- 
ever, be  found  among  the  ^'  Supplementary  Forms,"p<w^*® 

in.  IITFORMAL  COMPOSITIONS. 

A  practice  of  compromising  debts  outside  of  the  proceeding  in  bankruptcy 
which  is  sometimes  attempted  in  an  informal  way  should  be  condemned.    A 

87.  McDonald  v.  Taylor  &  Co.  (X.  Y. 
App.  Div.),  26  Am.  B.  R.  635,  637  <  citing 
the  text). 

38.  Bankr.  Act,  fi  14-c.  See  also  aa  to 
debts  not  affected  discussion  under  Section 
Seventeen  of  this  work. 

89.  In  re  Reiman,  Fed.  Cas.  11,073  and 
11,675:  In  re  Hurst,  Fed.  Cas.  6,925;  In 
re  Negley,  20  Fed.  449;  In  re  Carton  & 
€e.,  148  Fed.  63. 

40.  In  re  Tooker,  Fed.  Cas.  14,096;  Di- 
mock  V.  Revere  Copper  Co.,  117  U.  S.  659. 

41.  See  discussion  under  Section  Sixteen 
r>f  this  work. 

42.  General  Orders  XII    (3),  XXXII. 

43.  Forms  Nos.  60.  61.  62,  63. 

44.  Under  the  former  law  the  debtor  was 
required  to  be  present  at  the  meeting  and 
submit  to  an  examination,  and  produce  a 
statement  of  assets  and  liabilities  with  the 
names  and  addresses  of  his  creditors.  In 
re  Haskell.  Fed.  Cas.  6,192:  In  re  Holmes, 
Fed.  Cas.  6,632 :  In  re  Dobbins,  Fed.  Cas. 
3.943;  In  re  Proby,  Fed.  Cas.  11,439;  In 
re  Little.  Fed.  Cas*.  8,302. 

45.  See  Supplementary  Forms,  post,  and 
Hagar  and  Alexander's  Bankruptcy  Forms. 


85.  Glover  Grocery  Co.  v.  Dome,  8  Am. 
B.  R.  702,  116  Oa,  216;  Ross  v.  Saunders 
(C.  C.  A,,  1st  Cir.),  5  Am.  B.  R.  350,  105 
Fed.  915;  Broadway  Trust  Co.  v.  Man- 
heim,  14  Am.  B.  R.  122,  47  N.  Y.  Misc.  415 
(citing  the  text  with  approval);  Mandell 
A  Co.  V.  Levy  (N.  Y.  Sup.  Ct.),  14  Am.  B. 
R.  549.  See  also  In  re  Merriman,  Fed.  Cas. 
9,479;  In  re  Becket,  Fed.  Cas.  1,210.  For 
its  effect  on  a  claim  for  deficiency  by  a  rec- 
ord creditor,  see  In  re  Stowell,  24  Fed. 
468:  Paret  v.  Ticknor,  Fed.  Cas.  10,711. 

The  confinnation  of  a  composition  shall 
discharge  the  bankrupt  from  his  debts  other 
than  those  agreed  to  l>e  paid  by  the  compo- 
sition, and  those  not  affected  by  the  dis- 
charge.    Bankr.  Act,  i  14-c.    See  post. 

Unscheduled  creditor. — Where  an  unsched- 
uled creditor  acquires  no  notice  or  actual 
knowledge  of  the  bankruptcy  proceedings 
until  after  the  bankrupt's  application  for 
the  confirmation  of  the  composition,  though 
he  does  before  the  final  order  of  confirma- 
tion, he  is  not  bound  by  tbe  composition. 
Broadway  Trust  Co.  v.  Manheim,  14  Am. 
B.  H.   122,  47  N.  V.  Misc.  415. 

36.  Glover  Grocery  Co.  v.  Dome,  8  Am. 
B.  R.  702,  116  Ga.  210. 
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bankrupt's  estate  can  be  wound  up  under  the  statute  in  but  two  ways :  (1)  by 
<li8tpibutioii  in  bankruptey,  or  (2)  by  *  distribution  in  composition.  The 
effort  is  sometimes  made  to  start  a  proceeding  in  bankruptcy  and  then  settle 
with  creditors  outside  the  proceeding;  either  letting  the  latter  die  of  inanition 
or  else  askipg  for  a  sale  of  the  assets  at  a  nominal  figure  to  him  who  furnishes 
the  consideration  for  the  informal  settlement.  The  difficulties  attending  such 
an  effort  are  indicated  in  In  re  Lookwood.'*^  It  can  never  be  entirely  success- 
ful  until  every  creditor  has  accepted  the  settlement  offered.  As  an  attempt 
to  evade  the  law,  fruitful  in  possibilities  of  wrong  to  creditors  who  may  not 
have  n6tice«  it  will  usually  be  cheeked  when  brought  to  the  attention  of  the 
court.  Nothing  short  of  positive  proof  that  every  creditor  has  been  ascer- 
tained and,  without  exception,  paid  the  same  pro  rata,  will  warrant  an  order 
for  the  sale  of  the  assets,  even  to  him  who  comes  into  court  claiming  to  be 
subrogated  to  the  rights  of  the  creditors ;  indeed,  it  may  be  doubted  whether 
the  court,  thus  informed  of  an  attempted  evasion  of  the  law^  will  set  the 
machinery  of  that  law  in.  motion  for  the  benefit  of  him  who  admits  such  an 
attempt 

IV.  OFFERING  COMPOSITION. 

a.  In  general. —  The  offer  of  terms  of  composition  should  be  made  as 
directed  by  the  statute.  The  offer  should  be  made  to  all  the  creditors,  whether 
they  have  proved  their  .debts  or  not.*^  Section  12-a  recognizes  this  where  it 
says  *^  a  bankrupt  may  offer  terms  of  composition  to  his  creditors." 

b.  When  offer  should  be  mad^. — (1)  In  gexeral. —  Subsection  a  provides 
that  the  offer  to  his  creditors  may  be  made  after,  but  not  before,  he  has  been 
examined  in  opien  court  of  at  a  meeting  of  his  creditors,  and  has  filed  in 
court  the  required  schedules.'*®  No  offer  can  be  made  after  a  discharge ;  the 
pereon  offering  is  no  longer  a  bankrupt. 

(2)  Effect  of  AMEXD^LE^'T  of  1910. —  Some  doubt  arose  under  the  law 
as  it  existed  prior  to  the  amendatory  act  of  I&IO  as  to  whether  the  exam- 
ination here  referred  to  may  be  made  after  the  proceedings  are  instituted  and 
before  the  adjudication.  Under  the  amendatory  act  of  1874  composition  was 
permitted  *^  whether  an  adjudication  had  been  had  or  not."  The  act  as 
amended  by  the  amendatory  act  of  1910  contains  a  similar  provision  and  it 
is  now  provided  that  an  offer  of  composition  may  be  made  '^  either  before  or 
after  adjudication,"  thus  effectually  nullifying  the  effect  of  decisions  holding 

4S.  (D.  C,  N".  Y.),  4  Am.  B.  R.  731,  104  to  their  ratable  share  in  any  assets  not  al- 

Fed.  794,  wherein  the  court  said:      "The  ready  distributed." 

parties  concerned  in  adopting  this  naethod  47.  In  re  Rider    (D.  C,  N.  Y.),  3   Am. 

of  settlement   took   the   risk   of   having   its  B.  R.   178,  96  Fed.  808. 

execntion  interfered  with  bv  any  additional  48.  See  Bankr.  Act.  S  7(8).     The  sched- 

creditors  who  might  appear  within  a  year  ules  and  lists  of  creditors  are  properly  filed 

and  before  the  provisions  of  the  order  were  with  the  referee.     In  re  Bloodworth-Stem- 

fully   executed.      Such    creditors,    proceed-  bridge  Co.   (D.  C,  Ga.),  24  Am.  B.  R.  156, 

ingregularly  within  the  time  limit  of  tht?  178  Fed.  373. 
act;  are  entitled  to  their  day  in  court,  and 
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that  composition  may  not  be  offered  until  the  bankrupt  has  submitted  to  an 
examination  under  §  7  (9)  at  the 'first  meeting  of  his  ci^ditors  which  under 
§  56-a  may  only  be  held  after  an  adjudication.^ 

0.  Meeting  of  creditors. —  The  statute  does  not  i^uire  the  offer  to  be 
made  at  a  meeting  of  creditors.  Form  No.  60  indicates  the  practice,  for  it 
provides  for  a  petition  for  a  meeting  of  creditors  to  act  upon  a  proposal  for 
composition.  If  the  offer  is  made  before  adjudication,  the  amendment  of 
1910  requires  the  bankrupt  to  file  the  required  schedules,  and  thereupon  the 
court  is  required  to  call  a  meeting  of  the  creditors  for  the  allowance  of 
claims,  examination  of  the  bankrup.t,  and  preservation  or  conduct  of  estates, 
at  which  meeting  the  judge  or  referee  shall  preside.  If  the  offer  is  made  after 
adjudication  it  may  be  made  at  the  first  meeting  of  creditors,^  and  it  may 
even  be  oral ;  provided  there  has  been  an  examination  of  the  bankrupt  begun 
at  such  meeting.  But  where  there  has  been  a  reference,  tlie  offer  and  its- 
acceptance  should,  in  the  first  instance,  be  filed  with  the  referee.  It  would 
seem  also  that  such  acceptance  by  the  required  number  of  creditors  can  be 
tendered  immediately  after  the  offer.  This  was  not  so  under  the  former 
law.  A  special  meeting  of  creditors,  on  not  less  than  ten  days'  notice,  was- 
required  whenever  the  bankrupt  proposed  a  composition. 

i.  Aooeptanee  by  ereditort. — (1)  When  to  be  made. —  But  though  the 
offer  may  be  made,  application  for  its  confirmation  cannot  be  made  until 
after  the  offer  has  been  accepted  in  writing  by  a  majority  in  number  of  all 
creditors  whose  claims  have  been  allowed  representing  a  majority  in  amounts 
Claims  can  be  allowed  only  in  the  way  prescribed  by  the  law.'^  It  results^ 
therefore,  that,  before  application  can  be  made  for  confirmation,  an  adjudi> 
cation  must  be  had,  else  there  can  be  no  allowed  claims.  Thus  is  accomplished 
the  first  wide  gap  between  the  former  and  the  present  law.  There  is  no 
statutory  limitation  as  to  time  of  acceptance,  and  it  is  thought  the  consents 
of  creditors  can  be  obtained  at  any  time  after  the  petition  for  bankruptcy 
is  filed,  and,  within  the  usual  limitations  as  to  laches,  even  after  the  year 
for  the  proving  of  claims  has  expired.^^  They  could  even  be  obtained  at 
the  first  meeting,  provided  a  majority  in  number  and  amount  were  present. 

(2)  How  OBTAINED. — Any  paper  containing  an  unqualified  acceptance 
of  the  bankrupt's  offer  and  signed  by  the  creditor  or  a  proxy  duly  authorized 
to  that  end,  will  comply  with  the  statute.  The  usual  method  is  to  send 
printed  forms  of  acceptance  to  the  creditors.  But  there  must  be  no  improper 
influences  or  false  representations  used  to  secure  signatures,  lest  the  com- 
position be  refused  confirmation  on  that  ground.^    A  creditor  who  has  once 

49.  In  re  Back  Bay  Automobile  Co.    (1>.  51,  Compare    Bankr.    Act,    §    55-b,    with 
C,  Mass.),  19  Am.  B^  R.  835,  158  Fed.  679,       §  57-d. 

revg.  19  Am.  B.  R.  33.  68.  Bankr.  Act,  §  57-n. 

50.  In  re  Hilhorn  (D.  C,  N.  Y.),  4  Am.  53.  See  "Because  of  Absence  of  Good 
B.  R.  741,  104  Fed.  866.                                         Faith  "  under  this  section,  post. 
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accepted  cannot,  in  the  absence  of  fraud  or  misrepresentation,  withdraw  his. 
acceptance.** 

(3)  Who  may  accept. —  Only  creditors  who  would  be  entitled  to  vote 
for  a  trustee  can  be  coimted.^  A  creditor  whose  right  to  prove  his  claim 
is  barred  by  the  one-year  limitation  has  no  voice  in  a  composition  proceed- 
ing."*  Priority  claims  are  "  allowed  "  like  other  claims,  but,  as  the  cash 
to  pay  them  in  full  must  be  deposited  as  a  condition  precedent,  the  injustice 
of  counting  such  claims  is  apparent.  Secured  claims  will  be  counted  only 
to  the  amount  unsecured ;  they  can  be  "  allowed  "  only  to  such  an  amount.'^ 
Mortgagees  whose  debts  are  dependent  solely  upon  the  contingency  of  a 
deficiency  arising  upon  foreclosure  are  neither  necessary  nor  proper  partiea 
to  a  proposed  composition.*^ 

(4)  How  MAKT  MUST  ACCEPT. —  Here  the  present  statute  is  widely  dif- 
ferent  from  its  predecessor.  A  majority  only  of  claims  allowed,  constituting 
a  majority  in  amount  of  such  claims,  is  sufficient  for  the  consent  required 
by  this  subsection ;  and  the  assignee  of  a  large  number  of  creditors  will  be 
coimted  as  one  creditor  only.*®  An  individual  composition  of  a  bankrupt 
partner  of  a  ISankrupt  firm  cannot  be  effected  by  the  consent  of  the  firm 
creditors  and  without  the  consent  of  a  majority  in  number  and  amount  of 
his  individual  creditors,  even  though  the  consenting  majority  of  the  firm 
creditors  be  more  than  a  majority  of  number  and  amount  of  all  creditors, 
finn  and  individual.*^  A  bankrupt  will  not  be  permitted  to  select  a  time 
when  but  few  creditors  have  proven  their  claims  and  then  present  his 
tenns  only  to  creditors  friendly  to  his  interests.  Indeed,  it  has  been  thought 
that  the  phrasing  of  Form  No.  60  implies  that  a  court  of  bankruptcy 
should  notify  creditors  of  a  meeting  at  which  it  is  proposed  to  offer  a 
composition;  and  such  a  practice  in  cases  where  but  a  small  number  of 
creditors  or  creditors  apparently  controlled  by  the  bankrupt  have  proven^ 
should  usually  be  followed.** 

e.  Deposit  of  consideration. — (1)  In  general. —  Not  only  must  there  be 
a  requisite  acceptance,  but  the  consideration  of  the  composition  must  have 
been  deposited  in  such  place  as  shall  be  designated  by  and  subject  to  the 
order  of  the  judge.  That  this  has  been  done  will,  if  the  acceptance  is 
filed  in  the  first  instance  with  the  referee,  usually  be  shown  by  a  certificate 
from  the  clerk.     Whatever  the  nature  of  the  consideration,  it  should  in 

54.  In  re  Levy  (D.  C,  Pa.),  6  Am.  B.  R.  W.  Matter  of  Kahn  (D.  C,  N.  Y.),  9  Am. 
299,   110   Fed.   744.                                                     B.  R.  107,  121  Fed.  412.         ^     „    ^      ^     ^ 

55.  See  Bankr.  Act,  §  SS-a.  ,  ^^'JV  Jo''?iTi     \^"  •^' 
Ki>   T          T?        u    /^   r.     ii#        V    ««    A            Am.  B.  R.  6r)9,  113  Fed.  366. 

66^  In  re  French   (D.  C,  Mass.),  25  Am.  ^^   ^^^^^^  ^^  ^,,^,^^^  ^^   ^    j^^  Y.).  2t 

B.  R.  77,   181   Fed.   583.  ^^^   B    ^    755^  Iqq  ped.  944. 

57.  In  re   Spades,   Fed.   Cas.   13,196;    In  ^i    Compare  In  re  Rider  (D.  C,  N.  Y.), 

re  Scott,  Fed.  Cas.   12,  519;   In  re  O'Neil,  3  Am.  B.  R.  178,  96  Fed.  808,  with  In  re 

Fed.  Cas.   10,528;   In  re  Van  Auken,  Fed.  Ililborn.  (D.  C,  X.  Y.),  4  Am.  B.  R.  741, 

Caa.  16,828.  104  Fed.  866. 
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value  be  substantially  as  much  as  the  property  can  reasonably  be  expected 
to  yield  to  the  creditors.*^ 

(2)  Natuke  and  amount  of  consideration. —  Under  the  former  law 
where  money  was  required  to  be  deposited,  it  was  frequently  held  that 
notes  or  other  evidences  of  indebtedness  could  be  deposited  in  lieu  of  money.^ 
Whether  this  can  be  done  under  the  present  law  was  doubted  by  a  previous 
editor  of  this  work.®*  However,  the  setting-off  of  the  word  "  consideration," 
as  applied  to  common  creditors,  against  the  word  **  money,"  as  applied  to 
priority  creditoi-s,  is  significant;  and  the  word  "paid'*  but  little  affects 
the  result.  It  is  not  doubted,  therefore,  that  any  consideration  which 
would  have  been  sufficient  under  the  former  law  will  be  under  tbis-^  Such 
a  conclusion  is  also  in  line  with  the  tendency  to  permit  compositions  that 
are  in  effect  but  extensions  of  time,  so  well  recognized  already  in  the  laws 
of  the  continental  nations.  The  amount  deposited  miiat  be  sufficient  to 
cover  the  stipulated  percentage  on  all  claims  of  creditors,  both  those  already 
filed  and  also  those  scheduled  by  the  bankrupt  and  not  filed,^  Secured 
claims,  not  liquidated,  should  not  be  considered  in  determining  the  amount.^ 
While  the  section  makes  no  reference  to  taxes,  by  §  64  they  are  made  pre- 
ferred claims,  and  the  bankrupt  must  deposit  a  sufficient  sum  for  their  pay- 
ment.^ 

(8)  Whkn  deposit  in  cash  is  necessary. —  Olearly,  sufficient  cash  "to 
pay  all  debts  which  have  priority  and  the  cost  of  the  proceedings  '*  must  be 
deposited.^  This  was  not  so  under  the  former  law,  if  there  were  no  appreci- 
able assets.*^**     There  can  be  no  doubt,  however,  that  in  all  cases  now  this 


S2.  It  was,  however,  held  under  thi=^ 
former  law  that,  since  assets  in  the  hands 
of  tlie  failing  debtor  were  worth  more  than 
in  the  hands  of  assignees,  the  existence  of  a 
reasonable  margin  which  could  be  saved  by 
the  debtor  through  composition  proceedings 
was  immaterial.  In  re  Weber  Furniture 
Co.,  Fed.  Cas.  17,330  and  17,331;  In  re 
Whipple,  Fed.  Cas.  17,513. 

63.  In  re  Reinian,  Fed.  Cas.  11,673  and 
11,675;  In  re  McNab,  Fed.  Cas.  8,906;  In  re 
Hurst,  Fed.  Cas.  6,925. 

64.  Compare,  however,  careful  review  of 
this  and  kindred  branches  of  the  law  of  com- 
positions in  the  opinion  of  Mi.  Referee 
Judson,  in  In  re  Rider,  1  N.  B.  N.  483. 

Deposit  of  money. —  In  the  case  of  In  ro 
Frear  (D.  C,  X.  Y.).  10  Am.  B.  R.  199,  120 
Fed.  978,  Judge  Ray  (N.  D.,  N.  Y.),  re- 
fused .to  coil II rm  a  composition  where  prom- 
ises to  pay  muney  or  merchandise  at  a  fu- 
ture dav  liad  been  substituted  for  monev. 

65.  See  also  Bankr.  Act.  §  14-c,  which 
exempts  from  the  effect  of  the  discharge, 
following  the  confirmation  of  a  composition, 


**  thofie  agreed  -to  be  paid  by  the  iemis  of 
the  composition." 

66.  In  re  Fox  (Ref.,  Ohio),  6  Am.  B.  R. 
525;  In  re  Harvey  (D.  O.,  Pa.),  16  Am. 
B.  R.  345,  144  Fed.  901. 

Unscheduled  cl<ams. —  It  may  be  that  tli> 
bankrupt  will  be  compelled  to  increase  tK;' 
deposit  Bo  as  to  cover  uaeoheduled  claims 
proved  after  the  offer  of  composition.  Si'<' 
Matter  of  Ennis  (D.  C,  N.  Y.),  25  Am. 
B.  R.  383,  183  Fed.  859. 

67.  In  re  Harvey  (D.  C,  Pa.),  16  Am. 
B.  R.  345,  144  Fed.  901. 

68.  In  re  Flynn  (D.  C.  Mass.),  13  Am. 
B.  R.  720,  134  Fed.  145;  In  re  Fisher  &  Co. 
(D.  C,  N.  Y.),  14  Am.  B.  R.  366,  135  Fed. 


«^  •»  •  /  ■ 


69.  In  re  Fisher  &  Co.  (D.  C,  N.  J.),  14 
Am.  B.  R.  366,  135  Fed.  223;  In  re  Fo\ 
(  Ref.,  Ohio),  6  Am.  B.  R.  525;  In  re  Harvc* 
(D.  C,  Pa.),  16  Am.  B.  R.  345,  144  Fed. 
901. 

70.  In  re  Chamberlain,  Fed.   Cas.  2,580. 
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cash  deposit  must  be  made.  How  the  ^'  cost  of  the  proceeding  "  is  to  be 
ascertained  in  advance  is  a  bit  puzzling.  It  includes  the  referee's,  and,  since 
the  amendatory  act  of  1903,  the  trustee's  commission,  and  the  allowances 
to  the  attorneys  for  the  bankrupt  at  least,  and  may  iAcIude  receivers'  and 
appraisers'  fees,  and  allowances  to  the  attornteya .  f or  .petiti<ming  creditors. 
The  only  safe  practice  would  seem  to  be  to  deposit  such  a  sum  as  will  cer- 
tainly be  larger  than  the  total  of  all  possible  expenses,  allowances,  and 

(4),, Deposit  of  assets  of- estate, —  Under  the  present  law,  title  to  the 
assets  of  the  estate  generally  passes  from  the  bankrupt  before  he  offers  the 
composition;  it  may  even  have  vested  in  a  trustee.  Thus,  where  there  ha;s 
been  a  sale  of  perishable  property  by  an  assignee,  which  is  ratified  by  the 
trustee  and  the  avails  turned  o\'er  to  him.  The  difficulty  is,  however,  more 
theoretical  than  real,  for  the  offer  of  composition  could  provide  for 
notes  payable  on  a  day  certain,  and  on  that  day,  the  composition 
having  been  meanwhile  confirmed,  the  court  could  order  the  notes 
surrendered  to  the  bankrupt  in  exchange  for  cash  in  the  hands  of 
the  trustee,  and  that  the  latter  be  disbursed  in  place  of  notes.  .  Section 
12-e  has  been  thought  an  insuperable  obstacle  to  this  practice;  but,  it  is 
suggested  that  a  court  of  bankruptcy  will  not  dismiss  the  proceeding  until 
its  work  is  done,  and  that,  therefore,  the  express  provisions  of  the  former 
law,  requiring  the  enforcement  of  the  composition  by  the  court,  by  impli- 
cation at  least,  still  survive.^^  The  opposite  view  would,  in  the  nature 
.  of  things,  make  compositions  impossible,  save  through  a  loan  on  the  security 
of  property  to  which  the  bankrupt  has  not  title.  In  effect,  it  wpuld  render 
a  beneficent  and  wise  system  of  arrangement  between  the.  debtor  and  his 


71.  Costs  of  proceedings.— In  the  case 
of  In  re  Harris  (D.  O.,  Teiin.),  ^  Am.  B.  R. 
20,  117  Fed.  575,  the  court  said:  V  Com- 
position 19  wholly  a  matter  of  arrangement 
1)T  the  bankrupt  and  his  creditors,  and  the 
negotiations  should  always  comprehend  a 
di.^position  of  all  the  costs,  with  a  definite 
understanding  of  amounts  and  the  method 
of  their  payment.  If  there  be  an  attor- 
ney's fee  not  waived,  the  attomev  should 
ajrrce  with  the  parties  on  the  amount,  or 
if  disagreed,  application  should  be  made 
to  the  court  to  fix  the  fee,  and  so  of  the 
receiver   or   the    trustee;    and   w^ith    everv 

» 

it<'ni  not  distinctlv  fixed  bv  the  statutes  or 
rules  of  practice,  this  should  be  done,  as  a 
preliminary  of  the  composition  agreement 
and  as  a  part  of  it.  When  the  amounts  are 
SM-ertained,  the  parties  should  agree 
whether  the  costs  come  out  of  the  deposit 
for  creditors,  or  whether  the  bankrupt  pro- 
vides an  additional  sum  to  meet  costs.*' 
Counsel  and  referee  fees. — In  a  case  where 


tlie  bankrupt,  by  a  mortgage  of  his  wife's 
property,  had  raised  a  sufficient  amount  to 
offer  a  composition  of  40  cents  on  the  dol- 
lar, the  attorney  for  the  petitioning  cred- 
itors was  allowed  $50,  the  attorney  for  iVxt 
bankrupt  $20,  and  the  referee  was  refused 
an  allowance  as  special  master  in  the  com- 
position proceedings  where  he  was  well  paid 
in  the  bankruptcy  proeeedings,  his  fees 
amounting  to  $40.  In  re  Talton  (D.  C, 
N.  Car.),  14  Am.  B.  R.  617.  137  Fed.   178. 

Costs  of  attorney  of  bankrupt. —  An  ap- 
plication to  confirm  a  composition  made  by 
an  involuntary  l>ankrupt  is  no  part  of  the 
administration  of  the  estate,  so  as  to  au- 
thorize the  payment  under  section  64(3)  of 
the  bankruptcy  act  of  a  claim  for  tlie  fees 
and  disbursements  of  an  attorney  employed 
by  bankrupt  upon  tiie  contest  of  such  an 
application.  In  re  Fogarty  (C.  C.  A.,  8tli 
Cir.),  26  Am.  B.  R.  5G8.  ' 

72.  See  In  re  Fox  (Rei.,  Ohio),  6  Am. 
B.  R.  525. 
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creditors  but  an  exasperating  illusion.  It  can  safely  be  asserted,  then,  that, 
even  under  the  present  law,  the  assets  of  the  bankrupt,  even  after  the  same 
are  vested  in  the  trustee,  can  be  used  by  him,  if  not  by  direct  deposit,  at 
least  by  indirection,  to  accomplish  a  composition.'* 

f.  Practke  before  conftrmation. — (i)  In  genebal. —  Much  that  has  gone 
before  indicates  the  steps  in  composition  proceedings  up  to  the  application 
for  confirmation. 

(2«)  "  Examined." — This  does  not  necessarily  mean  that  the  examination 
of  the  bankrupt  must  be  completed,  but  that  there  must  have  been  a  sufficient 
examination.  If  creditors  so  desire,  the  judge  or  referee  will,  in  proper 
cases,  adjourn  the  meeting  to  permit  an  extended  examination,  before  allow- 
ing the  offer  to  be  made.  If  there  is  no  meeting  pending,  and  there  has  been 
no  previous  examination,  one  must  be  called  for  the  purpose  of  examination, 
and  the  regular  procedure  to  that  end  must  be  observed.'* 

(3)    ASCEBTAINING  WHETHER  A  MAJOKITT  HAS  CONSENTED. TMs  SeeiDS 

to  be  the  duty  of  the  referee,  where  the  case  has  been  referred.  Only  those 
creditors  may  accept  a  composition  who  could  vote  for  trustee.  This  excludes, 
besides-  priority  creditors  and  secured  creditors  to  the  amount  of  their 
securities,''^  preferred  creditors  also,  for  the  reason  that  their  claims,  if 
presented,  will  not  be  allowed  unless  accompanied  by  a  surrender.^* 

(4)  Repoeting  to  the  jxtdoe. —  Only  the  judge  has  power  to  confirm  a 
composition."  If  the  offer  and  acceptance  are  made  after  reference,  the 
referee  will  arrest  the  proceedings  and  report  the  proposed  composition  to 
the  judge.  This  may  be  done  by  handing  up  a  transcript  of  his  record-book,, 
showing  (1)  the  filing  of  the  debtor's  schedules,  (2)  his  examination,  (3) 
his  offer,  (4)  its  acceptance  by  the  required  majority  in  number  and  amount 
of  claims  allowed,  (5)  the  consideration  to  be  deposited,  and  (6)  a  list 
of  creditors  and  their  addresses,  the  referee  meanwhile,  however,  keeping 
the  meeting  of  creditors  alive  by  repeated  continuances,  so  as  to  permit  a 
prompt  resumption  of  administration  in  case  the  proposed  composition  is 
not  confirmed.  If  it  is,  the  referee  has  no  other  duty,  save  subsequently, 
to  report  the  case  closed.  The  proper  practice  is  detailed  in  the  "  Sup- 
plementary Forms,"  posL^^ 

V.  CONFIRMING   OR   REJECTING   COMPOSITION. 

a.  Objections  to  oonfinnation — (l)  In  general. — The  objection  that  tbe 
composition  is  not  offered  in  accordance  with  the  law  (as  where  it  is  asserted 

73.  But  see,  as  tending  to  disapprove  of  76.  Bankr.  Act,  §§  57-g  and  60-b. 

the  statement  in  the  text,  In  re  Frear  (D.  77.  Matter  of  Sonnabend    (Ref.,  Mass.), 

C,   N".   Y.),   10   Am.   B.  R.   199,   120   Fed.  18  Am.  B.  R.  117:  In  re  Bloodworth-Stem- 

078.  bridge    Co.    (D.    C.    Ga.),    24    Am.    B.   R. 

f4.  For   instance,  notice  must   be  given,  156. 

%ee  Bankr.  Act,  §  58-a(l).  78.  See  Supplementary  Forms,  post  and 

75,  See   p.   203,   ante.      And  compare  In  Hagar  and  Alexander's  Bankruptcy  ^orras. 
re  Scott,  Fed.  Cas.  12,519. 
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that  a  majority  in  number  and  amount  has  not  consented),  which  was  a 
statutory  objection  under  the  former  law,  should  probably  now  be  taken 
specially;  and,  in  that  event,  opportunity  to  correct  the  error  will  probably 
be  given.  It  seems  that  only  grounds  which  can  be  alleged  in  the  formal 
written  objections  are  those  stated  in  subsection  dJ^  The  court  is  only 
concerned  with  the  bankrupt  estate;  it  has  nothing  to  do  with  that  part 
of  the  agreement  which  provides  for  raising  funds  which  do  not  come  out 
of  the  estate.*^ 

(2)  Becausb  against  thb  best  intebests  of  the  cbeditobs. — This 
was  an  objection  under  the  former  law  and  useful  precedents  will  be  found 
in  the  reported  cases.  The  English  rule  seems  to  be  that^  unless  fraud  is 
shown,  the  decision  of  the  creditors  will  be  final.^^  That  this  is  not  the  rule 
in  this  country  is  emphasized  by  the  requirement  of  the  present  statute  that 
the  judge  must  be  ^'  satisfied."  The  point  usually  made  is  that  the  offer  is 
less  than  would  be  realized  on  a  sale  of  the  assets  in  bankruptcy.  It  is  the 
duty  of  the  court  to  investigate  the  facts,  independently  of  any  agreement  or 
composition  the  creditors  may  have  made.®^  The  approval  of  the  majority 
of  the  creditors  is  evidence,  prima  facie,  that  the  composition  is  for  the  best 
interests  of  the  creditors  and  the  burden  is  upon  those  who  attack  it  to 
show  the  contrary.®*  There  must  be  a  positive  showing  to  rebut  the  pre- 
sumption that  the  action,  of  the  majority  is  for  the  interest  of  all;^  yet  any 
gross  discrepancy  between  the  offer  and  the  amount  to  be  reasonably  expected 
from  the  sale  of  the  assets  will  justify  a  refusal  to  confirm  ]^  but  where  the 
difference  is  but  slight  and  necessarily  probleiAatical,  the  composition  should 


79.  In  re  Rndwick  (D.  C,  Mms.),  2  An. 
B.  R.  114,  93  Fed.  787. 

80.  In  re  Linderman  (D.  C,  Pa.),  22  Am. 
B.  R.  131,  166  Fed.  593. 

81.  Adler  v.  Jones  (C.  C.  A.,  6th  Cir.), 
6  Am.  B.  R.  245,  109  Fed.  967.  See  Ex 
parte  Jewett,  Fed.  Cas.  7,303;  In  re  Morris, 
Fed.  Cas.  9,824. 

82.  In  re  WayneBboro  Drug  Go.  (D.  C, 
Ca.),  19  Am.  B.  R.  487,  157  Fed.  101. 

Withdrawal  of  objections.—  In  In  re  Levy 
(D.  C,  Mass.),  22  Am.  B.  R.  769,  172  Fed. 
780,  specifications  of  objections  to  the  con- 
firmation having  been  withdrawn,  the  court 
nevertheless  refused  to  confirm  the  compo- 
Bition  until  after  a  hearing  before  the  ref- 
eree to  inquire  whether  the  creditors  who 
withdrew  their  objections  were  related  to 
the  bankrupt,  whether  the  objections  were 
well  founded,  and  what  grounds  there  are 
^or  believing  that  the  composition  will  be 
^or  the  best  interests  of  the  creditors. 

Determination  of  question.— In  Ex  parte 
Jewett,  2  Low.  393,  Fed.  Cas.  7,303,  Judge 
I^well  said:  "In  the  absence  of  fraud 
ud  concealment,  the  question  for  the  court 


seems  to  be,  not  whether  the  debtor  might 
have  offered  more,  but  whether  his  estate 
would  pay  more  in  bankruptcy."  Cited  in 
In  le  Hoxle  (D.  C,  Me.),  25  Am.  B.  R.  32, 
34,  180  Fed.  508.  See  also  Adler  v.  Jones 
(C.  C.  A.,  6th  Cir.),  6  Am.  B.  R.  245,  109 
Fed.  967,  48  a  C.  A.  761;  United  States 
ex  rel.  Adler  v.  Hammond  (C.  C.  A.,  6th 
Cir.),  4  Am.  B.  R.  736.  104  Fed.  862,  44 
C.  C.  A.  229;  In  re  Waynesboro  Drug  Co. 
(D.  C,  Ga.)  19  Am.  B.  R.  487,  157  Fed. 
101. 

83.  City  Nat.  Bank  v.  Doolittle  (C.  C.  A., 
5th  Cir.),  5  Am.  B.  R.  736,  107  Fed.  236; 
In  re  Hoxie  (D.  C,  Me.),  25  Am.  B.  R.  32, 
180  Fed.  508;  In  re  Waynesboro  Drug  Co. 
(D.  C.  Ga.),  19  Am.  B.  R.  487,  157  Fed. 
101;   In  re  Barde  A  Levitt   (D.  C,  Ore.), 

31  Am.  B.  R.  161. 

84.  In  re  Weber  Furniture  Co.,  Fed.  Cas. 
17,330  and  17,331;  In  re  Greenbaum,  Fed. 
Cas.  5,709. 

S6.  In  re  Whipple,  Fed.  Cas.  17,  513;  £x 
parte  Williams,  10  L.  R.  Eq.  C.  65;  In  re 
Waynesboro  Drug  Co.  (D.  C,  Ga.),  19  Am. 
B.  R.  487,  157  Fed.  101;  In  re  Hoxie  (D.  C, 
Me.),  25  Am.  B.  R.  32,  180  Fed.  508. 
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be  confirmed.®^  A  bona  fide  offer  of  a  substantially  larger  sum  for  the  assets 
than  the  bankrupt,  through  the  composition,  is  willing  to  pav,  would  seem 
sufficient  to  warrant  a  rejection  of  the  composition.  That  part  of  a  com- 
position agreement  which  provides  for  a  provisional  order  of  adjudication 
will  not  be  approved.®^  In  the  nature  of  things,  each  case  must  turn  on  its 
own  facts. 

(3)  Because  of  commission  of  acts  oe  failube  to  peeform  duties 
WHICH  WOULD  BAE  A  DiscHABGE. —  This  objcctiou  was  uot  available  under 
the  former  law.  But  since  the  confirmation  of  a  composition  discharges  the 
bankrupt,®*  it  is  reasonable  that  the  same  grounds  which  prevent  a  discharge 
on  a  direct  petition  should  also  prevent  a  discharge  on  an  application  for 
confirmation  of  a  composition,^  The  intention  clearly  is  to  prevent  one  who 
cannot  get  a  discharge  from  securing  its  equivalent  through  a  composition.*^ 

For  available  objections  to  a  discharge,  see  under  sections  fourteen  and 
twenty-nine  of  this  work.*^  If  a  bankrupt  has  committed  an  offense  available 
as  an  objection  to  his  discharge  the  court  will  refuse  to  confirm  the  proposed 
composition  without  regard  to  the  interests  of  the  creditors,  and  the  fact 
that  but  one  creditor  objects  is  of  no  importance,^  as  where  it  appears  that 
the  bankrupt  has  failed  to  keep  books  from  which  his  true  financial  condition 
might  be  ascertained,®*  or  where  it  appears  that  the  bankrupt  by  a  materially 
false  financial  statement  in  writing  obtained  property  from  the  objecting 
creditor.^  The  new  objections  to  discharges**  will  make  this  subsection 
more  valuable.  It  is  thought  that  the  provision  that  a  petition  for  a  dis- 
charge cannot  be  filed  after  a  year  subsequent  to  the  adjudication  does  not 
apply  to  compositions.  A  composition  has  primarily  to  do  with  adminis- 
tration, and  that  may,  from  one  cause  or  another,  be  delayed  for  years.  In 
New  York  a  failure  to  carry  out  to  the  letter  a  composition  agreement  revives 
the  original  debts.** 

(4)  Because  of  absence  of  good  faith. —  Where  the  entire  course  of 
conduct  of  a  bankrupt  is  consistent  only  with  an  intent  to  keep  his  creditors 
and  his  trustee  in  ignorance,  and  to  defraud  them  by  a  concealment  of  his 


86.  Thus  in  In  re  Arlington  Co.  (D.  C, 
Va.),  8  Am.  B.  R.  64,  113  Fed.  498,  and  in 
In  re  Criterion  Watch,  etc.,  Co.  (Ref., 
N.  Y.),  8  Am.  B.  R.  206.  See  also  cases 
under  law  of  1867,  ante,  notes  5-22. 

87.  In  re  Linderman  (D.  C,  Pa.),  22  Am. 
B.  R.  131,  166  Fed.  593. 

88.  Bankr.  Act,  $  14-e. 

89.  In  re  Comstock  (D.  C,  R.  I.),  19  Am. 
B.  R.  65,  154  Fed.  747. 

90.  This  proposition  was  quoted  with  ap- 
proval in  In  re  Comstock  (D.  C,  R.  I.),  19 
Am.  B.  R.  65,  154  Fed.  747. 

91.  In  re  Wilson  (D.  C,  Pa.),  5  4m.  B. 
R.  849,  107  Fed.  83. 


92.  In  re  Godwin  (D.  C,  Pa.),  10  Am. 
B.  R.  252,  122  Fed.   111. 

93.  In   re  Olman    (D.  C,  Ohio),    13   Am, 

B.  R.  395,  134  Fed.  681;  In  re  Godwin  (D. 

C,  Pa.).  10  Am.  B.  R.  252,  122  Fed.  lU; 
In  re  Barde  &  Levitt  (D.  C,  Ore.),  31  Am. 
B.  R.  101. 

94.  In  re  Guffin  (D.  C,  Ga.),  25  Am.  B. 
R.  206,  7y2  Fed.  180,  wherein  it  appeared 
tliat  tlie  bankrupt  had  claimed  to  own  a 
liouse  which,  in  fact,  was  the  property  T)f 
his  wife. 

'  96.  Bankr.  Act,  §   14-b    (3)    (4)    (5)    (6). 
96.  In  re  A.  B.  Carton  &  Co.   (D.  C,  N» 
y.),  17  Am.  B.  R.  343,  148  Fed.  63. 
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assets,  the  court  caiiuut  coulinn  a  composition.*^  Fraud  is  sufficient  to  war- 
rant a  refusal  to  confirm,**  but  it  must  be  fraud  connected  with  the  offer  or 
acceptance  of  the  oom position.  Cases  cited  under  the  succeeding  section  will 
also  be  found  in  point  Fraud  on  the  part  of  a  single  creditor  is  sufficient,*^ 
as  where  a  creditor  proves  a  false  claim. ^^  The  giving  of  money  to  induce 
a  creditor  to  sign  vitiates  the  composition,^^^  and,  if  it  is  extorted  by  the 
creditor,  is  a  crime  also.'^^  Any  secix't  advantage  given  one  creditor  over  his 
fellows  accomplishes  the  same  result.*"  Where  it  clearly  appear.-^  tliat  prefer- 
ential payments  have  boen  made,  which,  if  recovered  would  result  in  a  greater 
percentage  than  that  obtained  by  the  composition,  such  composition  should 
not  be  affirmed.****  Purchasing  claims  for  the  purpose  of  using  them  to  ac- 
complish a  composition  is  not  necessarily  fraudulent,  but  will  be  so  held 
unless  an  honest  motive  appears/**  Improperly  inducing  a  creditor  to  with- 
draw has  the  same  effect  as  improperly  persuading  him  to  join  in  the  com- 
position. The  good  faith  of  both  debtor  and  creditors  must  be  of  the  highest 
order. 

b.  Effect  of  fraud 'on  a  composition  already  confirmed. —  Kot  only  may  the 

composition  be  objected  to,  but  if  obtained  by  fraud,  it  is  void  and  unen- 
forceable, and  the  consideration  may  be  recovered.**^  It  would  seem,  how- 
ever— a  certified  copy  of  the  order  confirming  a  composition  being  evidence 
of  the  jurisdiction  of  the  court,  the  regularity  of  the  proceedings  and  the  fact 
that  the  order  was  made,^**  that  a  composition  if  attacked  for  fraud  muf?t  be 
so  attacked  in  a  court  of  bankruptcy.  It  must  appear  that  there  was  actual 
fraud,  and  not  mere  suspicion  of  it,  to  justify  sotting  aside  a  composition 
which  has  been  confirmed.^*** 

0.  Practice.—*  The  practice,  from  the  time  the  referee^s  report  rt^aches  tiie 

judge,  is  identical  with  that  on  contested  applications  for  discharge,^  except 
I)erhaps.  as  modified  by  subsection  c  "  parties  in  interest "  is  a  broader  term 
than  "  creditors."  The  same  phrase  is  used  in  §  14-b.  It  is  difficult  to  sup- 
pose a  case  when  it  will  include  others  than  thoee  persoiis  who  have  proved  or 
may  prove  their  claims.  Ordinarily,  after  the  time  to  enter  appearancCv^i  has 
expired,  and  there  are  none  an<i  no  objections,  there  is  a  reference  in  any 


07.  In  re  Conuitock  (D.  C,  R.  I.),  19  Am.  B.  R. 
C.  154  Fed.  747. 

False  Mtatement.—  Where  a  statement  of 
t»»t*  made  by  a  bankrupt  a  year  prior  to  hU 
adjudication  1b  not  shown  to  have  been  materially 
(al8«.  and  to  have  been  made  to  obtain  credit,  a 
composition  consented  to  by  all  the  eredltoni,  ex- 
cept the  objecting  creditor,  who  had  once  con* 
!«nted.  will  be  approved,  it  not  appearing'  that  tha 
Interests  of  the  creditors  would  be  advanced  by  a 
refusal  to  conArm.  In  r«  Seligmaa  (D.  C,  N.  Y.), 
20  Am.  B.  R.  774,  163  Fed.  649.  See  also  In  re 
Qrtffen  (D.  C,  N.  T.).  20  Am.  B.  R.  174,  les  Fed. 

Th«  aaalflrnee  of  an  original  claim  against  a 
bankrupt  Is  entitled  to  object  to  the  confirmation 
of  a  composition  upon  the  g^round  of  a  fraudulent 
concealment  and'  disposal  of  assets,  and  that  the 
claim  was  bought  for  the  purpose  of  forcing  a 
settlement  or  discontlnnanoe  of  a  suit  by  th« 
trustee  against  another  person,  by  threats  of  op- 
position to  the  confirmation,  is  Immaterial.  In  re 
CoBMtock  (D.  C.  R.  I.),  1»  Am.  B.  R.  65,  164  Fed. 
747. 

dS.  Bankr,    Act.    I  13. 


90.  In  re  Sawyer.  Fed.  Caa.  12,396;  In  re  Whit- 
ing. Fed.  Cas.  17.580. 
14IO.   Compare  Bairicr.  Aot.  |  ttb-b^d). 

101.  In  re  Sawyer,  Fed.  Cas.   1^395. 

102.  Bankr.  Act,  |  29-b  (6). 

103.  In  re  Jacobs,  Fed.  Cas.  7,168;  Bean  v. 
Amslnck,  Fed.  Cas.  1.167,  on  appeal,  a  c.  Bean  v. 
Amslnck.  10  Blatchf.  861;  Bean  v.  Brookmire,  Fed. 
Cas.   1.170. 

103a.  In  re  McClellan  (D.  C,  N.  T.).  30  Am. 
B.  B.  326. 

104.  In  re  Sawyer,  Fed.  Obs.  12.316. 

105.  Bean  ▼.  Amslnok,  Fed.  Cas.  1,167.  See 
also  I  13  of  this  work. 

lOO.  Bankr.   Act,   |  21-f. 

106a.  Union  Furniture  Co.  v.  Walker-Cooley 
Fm-nitwne  do.  (D.  C.  Oa.),  81  Am.  B.  R.  73,  hold- 
ing that  a  composition  duly  confirmed  by  the  court 
will  not  be  set  aside  on  the  ground  of  fraudulent 
representations  where  it  appears  that  the  bank- 
rupt disclosed  fully  the  extent  ,of  his  assets,  and 
that  the  creditors  with  knowledge  of  the  alleged 
fraud  accepted  the  composition. 

107.   See  discussion  under  Section  Fourteen  of 

this  work. 
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event  to  the  referee  in  charge,  as  special  master/^  it  being  the  duty  of  the 
court  to  satisfy  itself  as  to  the  three  facts  set  out  in  subsection  d}^  In  this 
the  practice  differs  from  that  on  discharges.  When  objections  are  filed, 
there  must  be  a  hearing,  and  the  same  reference  to  a  special  master  is  cus- 
tomary. The  date  and  place  fixed  for  the  hearing  must  be  convenient,  but 
the  former  is  usually  set  after  conference  with  the  respective  attorneys. 
The  court  may  allow  costs  in  its  discretion.  A  bankrupt,  after  composition, 
including  payment  of  all  costs,  has  been  confirmed,  must  pay  his  attorney  in 
the  matter.^^^ 

VI.  DISTRIBUTION  IN  COMPOSITION. 

a.  In  general. —  Subsection  e  provides  that  "  upon  the  confirmation  of  a 
composition,  the  consideration  shall  be  distributed  as  the  judge  shall  direct, 
and  the  case  dismissed."  It  will  be  noticed  that  the  judge  is  to  direct  as  to 
the  manner  of  di8tribntion,^and  the  referee  has.no  jurisdiction  unless  dele- 
gated to  him  by  the  judge.^^^ 

b.  Practice —  The  law  is  silent  as  to  the  practice  on  distribution.  Th^ 
consideration  has  been  deposited  "  in  such  place  as  shall  be  designated  by  the 


108.  Note  General  Orders  XII (3)  aud 
XXXII  and  f  38-a(4). 

100.  In  re  Levy  (D.  C,  MaBB.),  22  Am. 
B.  R.  769,  172  Fed.  780. 

110.  In  re  Martin  (D.  C,  N.  T.),  18  Am. 
B.  R.  250,  152  Fed.  582. 

AUowanoes  to  attorney  of  bankrupt— In 
the  case  of  In  re  Fogartj  (C.  C.  A.,  Stk 
Cir.),  26  Am.  B.  R.  568,  the  court  Baid: 
"  If,  hecauBe  the  profesBional  services  in  this 
case  vrere  rendered  in  the  bankruptcy  court 
—"in  the  administration  of  the  bankruptcy 
law  —  the  attorney's  fees  are  therefore  costs 
of  admin iBtrat ion  within  the  meaning  of 
section  64,  nevertheless  such  fees  are  not 
payable  from  the  estate  unless  the  services 
were  rendered  to  the  bankrupt  while  he  was 
in  the  performance  of  some  duty  prescribed 
by  the  act.  No  duty  was  laid  upon  him  to 
try  to  settle  the  case  and  get  back  his 
property.  That  was  a  privilege,  not  a  duty. 
If  it  be  said  that  an  application  for  a  dis- 
charge  is  likewise  merely  a  privilege,  that 
the  bankrupt's  costs  in  connection  with  the 
hearing  upon  his  application  for  a  discharge 
are  payable  from  the  estate,  that  the  con- 
firmation of  a  composition  is  equivalent  to 
a  discharge,  and  that  therefore  his  costs  in 
connection  with  the  prosecution  of  his  com- 
position offer  should  also  be  payable  from 
the  estate,  we  think  the  following  con- 
siderations are  a  sufficient  answer.  Attend- 
ance in  the  one  case  is  made  by  the  letter 
of  the  statute  the  bankrupt's  duty;  in  the 
other,  not.     Though  a  confirmed  composi* 


tion  has  the  effect  of  a  dischaige,  and 
though  confirmation  may  be  opposed  on 
grounds  that  would  prevent  a  discharge, 
the  first  question  for  the  judge  is  whether 
the  composition  is  for  the  best  interests  of 
the  creditors,  and  this  question  has  nothing 
to  do  with  the  right  to  a  discharge.  This 
question  might  be  clearly  determinable 
without  the  attendance  of  the  bankrupt. 
Upon  the  judge  is  laid  the  dutv  of  becoming 
"  satisfied "  that  the  composition  offer  is 
fair.  If  questions  ahould  arise  which  the 
judge  thought  might  not  be  rightly  solved 
without  the  attendance  of  the  bankrupt  and 
his  attorney  to  aid  in  determining  what 
was  for  the  best  interests  of  the  creditors, 
it  is  possible  that  under  section  7-a  (2)  he 
might  make  a  ''  lawful  order "  requiring 
the  attendance  of  the  bankrupt  and  his  at- 
torney at  the  expense  of  the  estate.  But 
the  issue  here  is  whether  the  bankrupt  can 
recover  from  the  estate  the  fees  and  dis- 
bursements of  his  attorney  in  endeavoring 
to  force  a  dismissal  of  the  case  and  a 
restoration  of  the  seized  property,  whea 
neither  the  letter  of  the  statute  nor  an 
order  of  the  court  imposed  upon  the  bank- 
rupt the  obligation  to  make  such  a  contest. 
Our  interpretation  of  the  sections  herein 
referred  to,  in  connection  with  the  spirit 
of  the  act  as  an  entirety,  is  against  the 
bankrupt's  contention." 

112.  In  re  Fox  (Ref.,  Ohio),  6  Am.  B.  R. 
526.  See  also  In  re  Lane  (D.  C,  Mass.), 
11  Am.  B.  R.  136,  125  Fed.  772. 
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judge,""*  It  can  only  be  distributed  "  by  check  or  warrant,  signed  by  the 
clerk  of  the  court,  or  by  a  trustee,  and  countersigned  by  the  judge  of  the 
court,  or  by  a  referee  designated  for  that  purpose,  or  by  the  clerk  or  his  assist- 
ant under  an  order  made  by  the  judge.""'*  But  the  distribution  may  be 
made  **  as  the  judge  shall  direct."  Form  No.  63  seems  to  imply  that  it  shall 
be  made  by  the  clerk,  and  this  practice,  amplified  by  district  rules,  ha,s  been 
generally  adopted.  At  the  same  time,  a  convenient  method  is  to  make  the 
referee  in  charge  a  distributing  agent  to  the  extent  of  performing  the  clerical 
work  required ;"'  the  checks,  however,  to  be  signed  by  the  clerk.  Otherwise, 
the  referee  should  furnish  the  clerk  with  a  list  of  claims  allowed,  specifying 
the  names,  amounts,  addresses,  and  the  like.*^®  As  to  the  proof  of  claims  the 
course  of  proceeding  is  the  same  whether  there  be  composition,  or  the  pro- 
ceedings are  carried  through  in  ordinary  course.  Claims  not  proved  within 
one  year  from  the  date  of  adjudication  are  not  to  share  in  the  composition 
funds,*"  and  the  bankrupt  may  be  heard  to  object  to  the  allowance  in  com- 
position of  a  claim  offered  for  proof  after  the  expiration  of  such  year."* 
Where  an  unscheduled  claim  is  not  proved  until  after  the  deposit  for  a  com- 
position is  made  though  proved  within  one  year  from  the  adjudication  and 
before  confirmation,  the  claimant  is  not  entitled  to  share  pro. rata  with  the 
other  creditors  in  the  funds  deposited  but  if  there  is  any  balance  left  after 
the  other  payments,  it  is  to  be  applied  to  the  claim  of  such  claimant  to  the 
extent  of  his  dividend."^  It  seems  that  none  of  the  officers  named  in  the 
act  can  collect  additional  fees  for  making  the  distribution,  their  fees  being 
limited  by  both  it  and  the  general  orders.  Now  that  the  trustee  may  receive 
an  allowance  in  composition  cases,*^  such  officer,  if  appointed,  may  properly 
be  called  upon  to  distribute  the  consideration. 

c.  DitmisBal  of  the  case —  Xot  until  the  distribution  is  completed,  should 
the  case  be  dismissed.  If  scheduled  debts  remain  unproved  or  claimants  can- 
not be  found,  the  case  proceeds  to  final  distribution  as  in  cases  of  unclaimed 
dividends.^*  But  not  until  the  consideration  is  entirely  distributed  by  a 
transfer  of  the  remaining  funds  into  a  new  fund  for  distribution  as  unclaimed 
dividends,  will  the  case  be  dismissed.  A  formal  order  to  this  effect  should  be 
entered,  and  the  referee  notified,  that  he  may  file  the  case  as  closed.  It  is  not 
thought  that  the  requirement  of  §  58-a  (8)  makes  a  notice  to  creditors  of  a 
proposed  dismissal  of  this  kind  necessary. 

113.  Bankr.  Act,  §  12-b.  Col.),  10  Am.  B.  R.  588,  123  Fed.  336.    See 

114.  General  Order  XXIX.  Bankr.  Act,  §  57,  cl.  n,  poai, 

115.  Compare  In   re  Hamlin,  Fed.   Cae.  118.  In  re  Lane   (D.  C,  Mass.),  11  Am. 
5,994.  B.    R.    136,    125    Fed.    772;    In    re    French 

lie.  Perhaps    this    is    his    duty    under  (D.  C,  Mass. ) ,  25  Am.  B.  R.  77, 181  Fed.  583. 

General    Order    XXIV,    though    that    rule  119.  Matter  of  Ennis   (D.  C,  N.  Y.),  25 

being  merely  an  inheritance  from  the  rules  Am.  B.  R.  383,  183  Fed.  859. 

in  force  under  the  former  law,  it  is  quite  120.  See  Bankr.  Act,  §  48-a,  as  amended 

generally  ignored.  by  the  Act  of  1903. 

117.  In  re  French  (D.  C.  Mass.),  25  Am.  121.  See  Bankr.  Act,  §  66.     Compare  In 

B.  R.  77,  181  Fed.  583;  In  re  Brown  (D.  C,  re  Hinsdale,  Fed.  Cas.  6,526. 
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VII.   APPEALS. 

Whether  there  may  be  an  appeal  from  the  order  of  a  judge  confirming  or 
refusing  to  confirm  a  composition  has  already  been  somewhat  debated.  The 
word  "satisfied"  suggests  a  discretion  from  which  no  appeal  will  lie;  the 
words  of  §  25-a  emphasize  this  impression.  That  an  appeal  will  not  lie  has 
been  held/^  though  that  ruling  was  reversed  by  the  Circuit  Court  of  Appeals 
of  the  sixth  circuit. ^^  The  latter  decision  has  already  been  departed  from  in 
the  first  circuit  ;^^  indeed,  it  may  be  suggested  that  it  loses  sight  of  the  funda- 
mental difference  between  a  discharge  ^^  and  a  composition,  which,  strictly, 
is  a  branch  of  administration,  and,  for  convenience  only,  has  the  effect  of  a 
discharge.  Even  if  confirmation  is  refused,  the  bankrupt  is  not  aggrieved, 
for  his  rights  were  exercised  when  he  made  the  offer,  and  he  may  still  applj 
for  a  discharge  in  the  bankruptcy  proceeding.  He,  at  least,  should  not  be 
heard  on  the  appeal.  If  he  cannot,  creditors  surely  cannot,  as  not  within  the 
words  or  intendment  of  §  25-a.  The  question  is^  however,  still  an  open  one. 
It  has  been  held  that  the  creditors  assenting  to  a  composition,  and  who  have 
received  the  amount  due  them  thereunder,  are  necessary  parties  to  an  appeal 
from  the  order  of  confirmation.*^ 

122.  In  re  Adler   (D.  C,  Tenn.),  4  Am.  '     124.  Koss   y,    Saunders    (C.    G.    A.,   Ist 
B.  R.  583,  103  Fed.  444.  Cir.),  5  Am.  B.  R.  350,  105  Fed.  915. 

123.  U.  S.  V.  Adjer  (D.  C,  Tenn.),  4  Am.  126.  A  diseharge  proper  may  be  appealed 
B.  R.  736,  104  Fed.  862.     See  also  Adler  v.  from.     See  Bankr.  Act,  §  2^-a(2). 
Jones  (C.  C.  A.,  6th  Cir.),  6  Am.  B.  R,  245,  126.  Field   &   Co.   v.    Wolf   A   Bro.  Drv- 
109  Fed.  967.  Goods  Co.  (C.  C.  A.,  8th  Cir.),  9  Am.  B.  R. 

693,  120  Fed.  815,  57  C.  C.  A.  326. 
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§  13.  Compositions,  When  Set  Aside. — a  The  judge  may,  upon  the 
application  of  parties  in  interest  filed  at  any  time  within  six  months 
after  a  composition  has  been  confirmed,  set  the  same  aside  and 
reinstate  the  case  if  it  shall  be  made  to  appear  upon  a  trial  that 
frand  was  practiced  in  the  procuring  of  such  composition,  and  ibat 
the  knowledge  thereof  has  come  to  the  petitioners  since  the 
confirmation  of  such  composition. 


Aiulogoat  proviaiona:   In  U.  3.:   R.  S.,  |  5103-A  (Act  of  June  22,  1874). 

InEng.:    Act  of  1890,  {  3(15). 
Crosi-referenoei:    To  the  law:    Juriadietion  of  court  to  aet  aside  compoaittoius  |  2(0). 

Compositions,  when  allowed,  i  12. 

Certified  copy  of  order  setting  aside  composition  as  evidence,  i  21-f. 

Appointment  of  trustee  after  composition  has  been  set  aside,  §  44. 

Applieation  of  property  to  payment  of  debts  after  composition  is  set  aside,  f  04-c. 

Title  to  property  to  vest  in  trustee  upon  setting  aside  composition,  |  70-d. 


SYNOPSIS  OP  SECTION. 

COMPOSITIONS,  ivniaif  sbt  abidb. 

I.  Whtn  Composttioa  WiU  be  Set  Aside,  304. 

a.  In  generalf  304. 

b.  What  constituies  fraud,  304. 

n.  Practice  on  A^iplication  to  Set  Aside  Compositiony  305. 

a.  Who  may  make  application,  305. 

b.  To  whom  and  when  made,  305. 

c.  Petition;  practice  as  on  discharge,  305. 

d.  Notice  to  crediiora,  306. 

e.  Trialy  306. 

f.  Impeaching  order  setting  aside,  306. 

m.  Effect  of  Setting  Aside,  306. 
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I.    WHEN  COMPOSITION  WILL  BE  SET  ASIDE. 

a.  In  general. —  The  striking  similarity  between  this  section  and  §  15 
should  be  noted  at  the  outset/  The  marked  difference  between  it  and  the 
corresponding  clauses  of  the  former  law  will  also  be  observed.^  Then,  a  com- 
position could  be  set  aside,  if  it  appeared  that,  in  consequence  of  legal  ditfi- 
culties,  or  for  any  sufficient  cause,  it  could  not  proceed  without  injustice  or 
undue  delay.  This,  with  the  added  objection  that  '^  the  approval  of  the  court 
was  obtained  by  fraud,''  is  the  law  in  England  to-day.^  This  added  objection 
stands  alone  in  our  present  law.  Those  available  under  the  law  of  1867  have 
been  discarded.     Most  of  the  cases  under  that  law  are  thus  of  little  value.* 

b.  Wliat  constituteB  fraud. —  Fraud  as  a  reason  for  ref uaing  to  confirm  a 
composition  has  been  discussed  under  section  twelve,  arUe.^  Such  fraud  as 
would  warrant  the  refusal  of  confirmation  to  a  composition  will  warrant  its 
setting  aside,  with  this  difference :  the  fraud  must  have  been  discovered  since 
the  confirmation  of  the  composition.®  It  must,  of  course,  have  been  practiced 
in  the  procuring  of  the  composition.  In  this  respect  §  13  is  clearly  a  limita- 
tion on  §  2  (9).''  Only  when  a  fraud,  as  thus  restricted,  appears  and  is  proven, 
can  the  jurisdiction  to  set  aside  a  composition  and  reinstate  the  case  be  exer- 
cised.® The  court  may  annul  the  composition  where  it  appears  that  the  fraud 
was  that  of  the  trustee  and  the  bankrupt  in  inducing  creditors  to  accept  it  by 
misrepresentation  and  concealment.®  The  making  of  a  false  schedule,  and  a 
false  oath  to  a  schedule,  and  the  concealment  of  property  by  the  bankrupt  con- 
stitute fraud  '*  practiced  in  the  procuring  of  such  composition."  ^^  It  is 
fraud  sufficient  to  justify  the  setting  aside  of  a  composition,  to  assure  a 
creditor  that  his  claim  will  be  included,  while  it  was  the  purpose  of  the  bank- 
rupt to  secure  a  confirmation  of  the  composition  without  the  consideration  of 
such  claim.^^    In  considering  an  application  to  set  aside  a  composition  the 

-<30urt  may  determine  whether  the  fraud  shown  is  such  that,  had  the  circum- 


!•  For  what  degree  and  kind  of  fraud  wlH  ras- 
taln  a  proceeding  to  set  aside  a  dlscharse  or  a 
composition,   see  under  $$  15  and  13. 

2.  Act  of  1867,  as  amended  by  Act  of  June  22, 
1874;  U.  S.  R.   S,,  |  5,103-a.  post. 

3.  Eng.     Act  of  Bankruptcy  of  1890.   |  3  (15). 

4.  For  instance.  In  re  Dupee,  Fed.  Cas.  4,183, 
has  already  been  declared  inapplicable  in  In  re 
Rudwick  (D.  C,  Mass.),  2  Am.  B.  R.  114,  93  Fed. 
787,  though  this  ruling  may  be  doubted.  Compare 
In  re  Dietz  (D.  C,  N.  y.),  8  Am.  B.  R.  316,  97 
Fed.  663. 

6.  See  p.  299  ante.  See  also  Elfelt  v.  Snow, 
Fed.  Cas.  4,842;  In  re  Sturges.  Fed.  Cas.  13,565. 

6.  In  re  Roukous  (D.  C,  R.  I.),  12  Am.  B.  R. 
128,   128  Fed.   645. 

7.  In  re  Rudwick  (D.  C,  Mass.)  2  Am.  B.  R. 
114,  93  Fed.  787,  holding  that  a  composition  will 
not  be  set  aside  on  the  ground  that  a  creditor  has 
failed  to  receive  notice  of  the  proceedings  because 
his  address  was  by  mistake  misstated  in  the  bank- 
rupt's schedule. 


8.  Mattar  of  Coopar  Bros.  (D.  C.  N.  T.),  »  Am. 
B.  R.  6M^  IM  jn^.  956;  Matter  of  Abrams  * 
Rubins  (D.  C..  N.  T.),  28  Am,  B.  R.  26.  178  Fed. 
430. 

9.  In  f«  Wrisl«y  Co,  (C.  C,  A,.  7th  jOt.).  13  Am. 
B.   R.   193.  133  Fed.  388. 

10.  In  re  Roukous  (D.  C,  R.  I.),  12  Am.  B.  R. 
128.  128  Fed.  645;  In  re  Kaplan  (D.  C.  Pa.).  9 
Am.  B.  R.  54,  holding  that  a  bankrupt  know- 
ingly and  fraudulently  concealing  from  his  trustee 
afseta  to  a  large  amoitnt  and  inaklvg'  a  tialte  oath 
in  having  sworn  that  his  schedules  were  correct 
and  that  they  contained  a  true  statement  of  all 
his  assets,  constitute  fraud  "  practiced  in  the 
procuring  of  such  oompoaitlon  "  within  the  mean- 
ing of  section  13,  and  warrant  the  setting  aside  of 
the  oomposition  upon  a  petition»  filed  within  six 
months  after  its  confirmation,  by  creditors  who 
had  no  knowtodge  of  suob  fraud  at  the  time  of 
the  confirmation,  or  at  any  time  prfor  thereto. 

11.  Matter  of  Abrams  &  Rubins  (D.  C,  N.  T.>i 

23  Am.  B.  R.  25,  173  Fed.  430. 
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stauces  been  known  At.  the  time,  of  the  oonfinnatmiy  the  oomposition  would 
have  been  rejected*^  •  A  faihine  to  fulfil  the  terms  of  the  composition  agree* 
ment  will  not  of  itsetlf  be  si^cient  basis  for  setting  c^ide  the  composition*  A 
bankrupt  may  by  his  acts  depriye  himself  of  the  benefit  of  a  composition ;  he 
maj  so  behave  that  the  composition  order  ceaises  to  be  a  shield,  but  that 
furnishes  no  reason  why  the  order*  should  be  vacated  in  any  other  manner  or 
for  any  other  reason  than  that  spiecified  in  the  act.^ 

n.    PSACTICS    ON   APPLICATION    TO    SET    ASIDE    COMPOSITION. 

a.  Who  may  make  application. —  The  appUcation  to  set  aside  a  composition 
must  be  made  by  the  parties  in  interest.  This  will  geherally  be  deemed 
equivalent  to  the  ^^ creditors"  of  the  bankrupt,  although  often  meaning 
more.^'^  A  creditor  who  has  assigned  his  claim^  although  induced  to  do  so  by 
the  bankrupt's  misrepresentations,  is  not  a  "  party  in  interest."  ^  Biit  the 
assignee  of  an  original  claim  against  a  bankrupt  is  entitled  to  object  to  the 
confirmation  of  a  composition  on  the  ground  of  fraudulent  concealmeni;  and 
disposal  of  assets.^®  , 

b.  To  whom  and  when  made. —  The  application  should  be  made  to  the  judge, 
and  should  be  filed  within  six  months  after  the  composition  has  been  con- 
firmed.^" The  judge  only  has  power  to  hear  the  application,  not,  however, 
Leeause  of  the  limitation  on  analogous  proceedings  found  in  §  38*a  (4),  but 
because  only "  the  judge  .  .  .  may  set  .  .  .  aside  a  composition.''  A 
referee  to  whom  a  petition  to  set  aside  a  composition  has  been  referred  may 
grant  an  order  reopening  the  estate/® 

c.  Petition;  practice  as  on  discharge. —  The  petition  should  show  (1)  that  the 
petitioner  is  a  party  in  interest,  (2)  that  the  composition  was  confirmed  not 
more  than,  six  months  before,  {%^  that  fftvA  was 'practiced  in  procuring  it 
and  the  nature  and  perpetrators  of  such  fraud,  and  (4)  that  such  fraud  was 
not  discovered  by  the  petitioner  imtil  after  the  confirmation  of  the  com- 


12.  Matter  of  Sacharoff  &  Kleiner  (D.  C. 
X.  Y.),  20  Am.  B.  R.  814,  163  Fed.  664.  in 
wliich  case  it  appeared  that  on  a  composi- 
tion certain  creditors  received  promissory 
notes  in  excess  of  their  pro  rata  share,  and 
Wause  of  inability  to  pay  any  of  t)ie  com- 
position notes  a  second  petition  in  bank- 
ruptcy had  been  filed  against  the  bankrupt, 
and  the  motion  of  a  creditor  who  had  him- 
s<'lf  received  a  preference  was  denied,  and 
tlie  notes  declared  void. 

13.  Matter  of  Eisenberg  (D.  C,  K.  Y.), 
Ifi  Am.  B.  R.  776,  148  Fed.  325,  wherein  the 
court  Raid:  "  This  bankrupt  has  a  right  to 
maintain  the  existence  of  his  composition, 
but  the  effect  thereof  may  well  depend  upon 
proof  of  its  fulfillment.'* 

14.  But  compare  In  re  Scott,  Fed.  Cas. 
12,519. 

20 


15.  In  re  Wrisley  ^  Co.  (C.  C.  A.,  7th 
Cir.),  13  Am.  B.  R.  198,  133  Fed.  388. 

16.  In  re  Corastook  (D.  C,  R.  I.),  19  Am. 
B.  R.  65,  154  Fed.  747. 

17.  Matter  of  Ennis  (D.  C.  X.  Y.),  ^5 
Am.  B.  R.  383,  183  Fed.  859;  Matter  of 
Ei8enl)erg  (D.  C,  X.  Y.),  16  Am.  B.  R.  776, 
148  Fed.  325;  In  re  Jersey  Island  Packing 
Co.  (D.  C,  Cal.),  18  Am.  B.  R.  417,  154  Fed. 
839. 

18.  Matter  of  Sonnabend  (Ref.,  Mass.), 
18  Am.  B.  R.  117,  wherein  the  court  said: 
"  The  pendency  of  a  petition  to  set  aside 
a  composition  does  not  operate  to  prohibit 
the  referee  from  exercising  his  right  inde- 
pendently of,  or  in  conjunction  with,  such 
application,  to  reopen  an  estate,  and  such 
reopening  is  not  an  interference  with  the 
administration  of  said  estate.*' 
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position.^®  It  is  not  necessary  to  allege  that  the  petitioner  restored,  or  oiFered 
to  restore,  the  consideration  on  the  discovery  of  the  fraud,  nor  need  he  tender 
the  same  into  court^  Leave  to  file  the  petition  should  be  granted  unless 
from  the  facts  therein  alleged  it  is  clear  that  the  petitioner  cannot  be  afforded 
the  relief  asked  for.^^  In  the  absence  of  rules  of  practice,  the  procedure 
followed  when  application  is  made  to  revoke  a  discharge,  perhaps,  even  the 
practice  on  application  for  a  discharge,  may  be  adopted.^ 

d.  Notice  to  creditors. —  Notice  should  be  given  to  all  creditors,^  they, 
and  not  the  bankrupt,  being  the  real  parties  in  interest ;  but  not  necessarily 
the  notice  required  by  §  58-a.  The  former  law  prescribes  the  practice  on 
notice.  It  is  thought  that  an  order  to  show  cause,  similar  to  that  used  on  an 
application  for  discharge,  will  be  sufficient.  But  the  judge  can  change  the 
form  or  method  of  service,  and  make  it  returnable  when  or  where  he  wishes; 
but,  from  the  analogy  of  other  sections,  both  time  and  place  should,  how- 
ever, be  convenient  for  the  parties  in  interest. 

c.  Trial. —  It  has  been  thought 'that  the  word  "trial"  makes  a  jury 
necessary.  Xot  only  is  the  proceeding  a  purely  equitable  remedy,  but,  else- 
where in  the  statute,  the  same  word  is  used  in  such  ways  as  to  negative,  in 
connection  with  the  clear  meaning  of  §  666  of  the  Revised  Statutes  as 
limited  by  §  19  of  the  law,  such  a  view.  The  hearing  required  in  §§  12  and 
14  is,  therefore,  no  different  from  the  trial  made  mandatory  by  §§  18  and  15. 
In  actual  practice,  these  trials  will  usually  be  before  the  referee  sitting  as  a 
special  master. 

f.  Impeaohing  the  order  setting  aside. —  This  cannot  be  done  collaterally. 
A  certified  copy  is  evidence  of  jurisdiction,  regularity,  and  that  the  order 
was  made.^ 

m.  EFFECT  OP  SETTING  ASIDE. 

Setting  aside  the  composition  revests  the  title  in  the  trustee ;  but,  it  does 
more.  It  takes  from  the  debtor  all  property  acquired  since  the  adjudication 
and  applies  it  in  payment  of  debts  contracted  while  the  composition  was 
in  force. ^^  This  is  the  only  approximation  in  our  statute  to  the  English 
doctrine  that  results  in  drawing  in  all  property  acquired  after  the  receiving 


19.  See  In  re  Roukous  (D.  C,  R.  I.),  12 
Am.  B.  R.  128,  128  Fed.  645;  Matter  of 
Ennis  (D.  C,  N.  Y.),  25  Am.  B.  R.  383, 
183  Fed.  859;  In  re  Wilkens  (D.  C,  N. 
Y.)    27  Am.  B.  R.  235. 

20.  In  re  Roukous  (D.  C,  R.  I.),  12  Am. 
B.  R.  128,  128  Fed.  645.  Compare  Marshall 
Field  &  Co.  v.  Wolfe  Dry  Goods  Co.  (C.  C. 
A.,  8th  Cir.),  9  Am.  B.  R.  693,  120  Fed. 
816. 

Explanation  of  rule. —  In  In  re  Roukous 
(D.  C,  R.  I.),  12  Am.  B.  R.  128,  128  Fed. 
645,  the  court,  in  so  holding,  said:  "The 
oViject  of  the  petition  is  to  secure  additional 
payments.     There    is   no   apparent  reason 


why  a  petitioner  who  has  received  less  than 
his  due  should  surrender  this  as  a  condi- 
tion precedent  to  getting  the  full  amoiint 
to  which  he  is  entitled.  The  setting  aside 
of  a  composition  will  not  ordinarily  have 
the  effect  of  invalidating  pro  rata  payments 
made  in  pursuance  of  the  composition." 

21.  In  re  Wrisley  Co.  (C.  C,  7th  Cir.), 
13  Am.  B.  R.  193,  133  Fed.  388. 

22.  See  under  §§  14  and  15,  post. 

28.  Ex  parte  Hamlin,  Fed.  Cas.  5,994; 
In  re  Diggles,  Fed.  Cas.  3,905 ;  In  re  Dunn 
et  al.,  53  Fed.  341. 

24.  Bankr.  Act,  f  21-f. 

25.  See  Bankr.  Act,  §  64-c. 
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order  and  before  the  discharge.  The  rule,  too,  is  eminently  just.  As  to 
payments  made  under  tb^'co^ppoiiti^'/it  fl^MS'.tiltt'they  are  not  affected.^ 
The  order  setting  aside  also  reinstates  the  case,  and  provision  is  made  else- 
where in  the  statute  for  the  election  of  a  trustee  in  such  cases.^  A  trustee 
once  elected,  the  case  proceeds  as  though  there  had  been  no  composition, 
and  every  one  is  restored,  so  far  fs  ]K>ssib^e,  to  tha  rights  and  remedies 
exiatent  at  the  time. the  composition  was  confirmed.         > 

W.  Ex  parte  Hamlin,  Fed.  Cae.   5,994;  Goods  Co.  (C.  C.  A.,  8th  Cir.),  9  Am.  B.  R. 

In  re  Roukoua  (D.  C,  R.  I*),  12  Am.  B.  R.  693,  120  Fed.  81& 

128,  128  Fed.  645,  citing  text     Compare  87.  See  Bankr.  Act,  |  44. 
Marshall  Field  &  Co.  v.  Wolf  &  Bro.  Dry 
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DISCHARGES,  WHEN  GRANTED. 

§  14.  Discharges,  when  Granted.— a  Any  person  may,  after  the 
expiration  of  one  month  and  within  the  ne^^t  twelve  months  subse- 
quent to  being  adjudged  a  bankrupt,  file  an  applioation  for  a 
discharge  in  the  court  of  bankruptcy  in  which  the  proceedings  are 
pending ;  if  it  shall  be  made  to  appear  to  the  judge  that  the  bankrupt 
was  unavoidably  prevented  from  filing  it  within  such  time,  it  may 
be  filed  within  but  not  after  the  expiration  of  the  next  six  months. 

b  The  judge  shall  hear  the  application  for  a  discharge,  and  such 
proofs  and  pleas  as  may  be  made  in  opposition  thereto  by  the, 
trustees  or  other*  parties  in  interest  at  such  time  as  will  give  the 
trustee  orf  i>arties  in  interest  a  reasonable  opportunity  to  be  fully 
heard,  and  investigate  the  merits  of  the  application  and  discharge 
the  applicant  unless  he  has  (1)  committed  an  offense  punishable  by 
imprisonment  as  herein  provided;  or  (2)  wity  intent  to  conceal  his^ 
financial  condition,*  destroyed,  concealed,  or  failed  to  keep  books 
of  account  or  records  from  which  such^  condition  might  be  ascer- 
tained; or  (3)  obtained  money  or*  property  on  credit  upon  a 
materially  false  statement  in  writing  made  hy  him*  to  any  person 
or  his  representative^  for  the  purpose  of  obtaining  credit  from  such 
person;  or  (4)  at  any  time  subsequent  to  the  first  day  of  the  four 
months  immediately  preceding  the  filing  of  the  petition  transferred, 
removed,  destroyed,  or  concealed,  or  permitted  to  be  removed, 
destroyed,  or  concealed  any  of  his  property,  with  intent  to  hinder, 
delay,  or  defraud  his  creditors;  or  (5)  in  voluntary  proceedings  been 
granted  a  discharge  in  bankruptcy  within  six  years;  or  (6)  in  the 
course  of  the  proceedings  in  bankruptcy  refused  to  obey  any  lawful 
order  of,  or  to  answer  any  material  question  approved  by  the  court:! 
Provided,  That  a  trustee  shall  not  interpose  objectio^ns  to  a  banJc- 
riipt's  discharge  until  he  shall  be  authorized  so  to  do  at  a  meeting 
of  creditors  called  for  that  purpose* 

1.  Here     the     word     "  fraudulent "     was  of  bankruptcy "  were  stricken  out  br  tlio 
stricken  out  by  the  amendatory  act  of  1903.  same. 

2.  Here   the   word    '*  true  "   was   stricken  4.   Here  tlie  word  "  sucli  "  takes  the  placo 
out  by  the  same.  of   the   words   **  his   true  "   in    the   original 

3.  Here  tlie  words  "  and  in  contemplation  act. 


*  Amendments  of  1010  in  italics. 

t  Amendment  of  11)03  added  clauses  3  to  6.   inclusive. 
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c  The  confirmation  of  a  compo&ltioRshldl ditfcli«T^^  the  iianftrUpt 
from  his  debts,  other  than  those  agreed  to  be  paid  by  the  terms  of 
the  composition  and  those  not  affected  by  a  disehacrg^. 


I  ■ » 


Analogous  proTiiions:  In  U.  S.:  Ab  to  the  application  and  hearing,  Act  of  1867,  I  29, 
R.  S..  II  5108  (a«  amended  by  Act  of  July  26/1876),  5109;  Act  of  1B41,  |  4;  As 
to  objections  to  discharge,  Act  of  .lfi»7,.||  t»,  3Qv>3/R.  &,  ||  5110,  5112,  5112-A 
(added  by  the  Act  of  June  22,  1874),  5116;  Act  of  ia4^>  f  4^  ^ct  of  1800,  ||  36,  37; 
As  to  proofs  and  pleadings.  Act  of.;^67,  J  21,  R.  S.,,  S  olUj.  Act  of  1841,  |  4; 
As  to  oaths  and  verification.  Act  of'  1B67;  I  29,  ti,  S!^  |  5113;  As  to  proceedings, 
certificate  of  discharge  and  second  applicatibhs^i  Act^.of  ^iJSe?)  ||  30,  32,  R.  S., 
II  5114,  5116,  5116;  Actjof  1841,  $  1?;  Act  qf  l^CWv  I  5T.,  . 
In  Eng.:  As  to  application,  hearing,  objections,  and  procedure,  Act  of  1890,  {  8(l)-(8). 
Crosa-references:  To  the  law:  Jurisdiction  of  the  court  to  discharge  or  refu^  to  dis- 
charge bankrupt,  |  2(12).  (.     . 

Fraudulent  transfers,  concealments,  etc.,  | .  3ra  ( 1 ) . 
Examination  of  bankrupt,  |  7-a(9).  '' 

Stay  of  suit  dependent  upon  discAatgelibiUty  ^'oldabtt  |  -ll'ki. 
Revocation  of  discharge,  |  15.  ."':■'.,  -     <       ■    . 

Debts  not  affected  by  discharge,  I  17. 
Offenses  against  bankruptcy  act,  §  29-b. 
Concealment  after  discharge,  f  29>bfl).  ' 

Jurisdiction  of  referees  on  discharge,  |  38-a. 
Provable  debts  dischargeable,  |  65-a.  i       *   ..    :       ' 

Revocation  of  discharge,  property  to  vest  in  trustee,  J  70-d. 
To  the  General  Orders:    Duties  of  referee  on  application  for  discharge,  XII    (3). 
Petition  for  discharge,  what  to  state,  XXXl. 
Specifications  of  objections  to  discharge,  XXXII. 
To  the  Forms:     Official:     Bankrupt's  petition  for  diach»i:||e,  l^a  57.. 
Specifications  of  grounds  of  opposition,  Xo.  58.       .     ,    < 
Discharge  of  bankrupt,  No.  59. 
Supplementary:     Petition  for  extension  of  time  to  apply.  No.  105. 
Certificate  of  referee,  No.  106. 
Order  extending  time,  No.  107. 
Order  to  show  cause  on  application.  No.   108. 
Referee's  certificate  of  conformity  on  discharge.  No.  109. 
Appearance  of  creditor  on  discharge.  No.  110. 
Specifications  of  objection,  No.  111.      ' 
Order  of  reference  to  special  master,  No.  112. 
Report  of  special  master,  No.   115. 
Order  denying  discharge  after  reference,  No.  116, 
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L  History  and  Comparative  Legislation,  312. 

a.  Discharge  under  Roman  and  continental  systems,  312. 
,  b.  Discharge  under  English  system,  312. 

c.  Origin  and  nature  of  the  discharge,  313 

d.  Discharge  in  the  United  States,  313. 
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n.  Discbarge  Under  Preseiit  Lawy  314. 

a.  Definilion  and  natwrej  314. 

b.  LHschargea  under  original  and  amended  acti  31S. 

c.  CanatitiUionality  of  restrictioiUf  315. 

d.  Jurisdiction,  315. 

e.  Law  governing  'proceedings^  316. 

in.  Application  for  Dischargei  316. 

a.  WJio  may  applyy  316. 

b.  Time  of  making  application,  317. 

(1)  In  general,  317. 

(2)  Extension  of  time,  317. 

(3)  Filing  after  tibie  lihitbd^  318. 

c.  Efed  of  failure  to  apply  wiOtin  time,  318. 

d.  To  whom  madcy  319. 

e.  Petition  for  discharge,  319. 

(1)  In  general,  319. 

(2)  Verification  of  pbtition,  319. 

(3)  Where  filed,  320. 

(4)  Amendments,  320. 

{.  Notice  to  creditors  and  trustee,  320. 

IV.  Hearing  on  Application  for  Dischaxge,  321. 

a.  Appearances,  321. 

b.  Specifications  of  objections,  322. 

(1)  In  general,  322. 

(2)  Who  may  file  specifications,  322. 

(3)  Form  and  contents  of  specifications,  324. 

(4)  Abiendment  of  specifications,  327. 

(5)  Waiver  of  defects,  328. 

(6)  Exceptions  to  specifications,  328. 

c.  Creditor  proceeding  under  specifications  of  another  creditor,  329i 

d.  Verificaiion  of  specifications,  329. 

e.  Reference  to  special  master,  330. 

f.  Proceedings  on  hearing,  331. 

(1)  In  general,  331. 

(2)  Rules  of  evidence;  proof  required,  331. 

(3)  Minutes  and  report,  333. 

(4)  Compensation  and  disbursements,  334. 

V.  Grounds  of  Opposition  to  Discharge,  334. 

a.  In  general,  334. 

b.  Ofense  of  larceny,  335. 

c.  Under  the  original  law,  and  under  the  law  as  amended,  335^ 

VI.  Commission  of  Offense  Pmiishable  by  Imprisonment,  335. 

a.  In  general,  335 

b.  Concealmeni  of  property,  335. 
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VL  CoimnpwwP  oi  QftmwM  VnoUbMVtt  by  iinitlBoiunent.-^  Continued. 

b.  CanceabnentofjjrapeHy.-^CoMtijKQBd, 
(1)  What  constitutes,  336. 

(I)    Ingeneralj  335. 

(D)  Essential  elements,  33& 

(m)  Knowingly  and  fraiudulendy,  337. 

(IV)  Failure  to  schedule  property y  337. 

(V)  Under-wduation,  339. 

(VI)  OtAer  instances  of  fravdtdent  concealment,  339. 

(2)  Evidence  of  concealment  of  assets,  339. 

(3)  CoNTiNumo  concealment,  340. 

(4)  Miscellaneous  cases,  3A1. 

c.  A  false  oath  in  the  proceeding,  342. 

(1)  In  gsnebal,  342. 

(2)  False  Oath  on  fobmeb  examination  under  §  7  (9),  743. 

(3)  Instances  of  false  oath,  743.  ^ 

Vn.  Faihsre  to  Keep,  Destruction  or  Concealment  of  Books,  344. 

a.  In  general,  344. 

b.  Act  committed  after  passage  of  law,  345. 

c.  Act  by  bartkrupi,.  346. 

d.  Intent  to  conceal  financial  condition,  346. 

e.  What  constitutes  failwre,  destruction  or  corusealmeTit,  347. 

f .  Burden  of  proof,  347. 

Vm.  False  Statement  of  Credit,  347. 

a.  In  general,  347. 

b.  Elements  of  procf;  pleading,  350. 

c.  Meaning  of  the  dause,  350. 

(1)  In  general,  350. 

(2)  Obtaining  money  or  property  on  credit,  351. 

(3)  a  statement  of  financial  condition,  351. 

(4)  In  writing,  352. 

(5)  Materially  and  intentionally  false,  352. 

(6)  For  the  purpose  of  obtaining  such  property  from  the 

creditor,  353. 

(7)  Statements  made  to  mercantile  agencies  for  the  pur- 

pose OF  obtaining  credit,  353. 

(8)  By  the  bankrupt,  355. 

IX.  Frandolent  Transfer,  356. 

a.  In  general,  356. 

b.  Elements  of  proof  y  356. 

c.  Are  general  assignments  objections  to  discharges,  356. 

X.  Previous  Discharge  in  a  Voluntary  Bankruptcy  Within  Six  Years,  358. 

a.  In  generaly  358. 

b.  Effect  and  application,  358. 

c.  Measure  of  time,  359. 
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XI.  RelFusal  to  Obey  a  UNfil  Order,  or  to  kame^  k  MetisMflS  Question 

Approved  by  the  Court,  359.         .       ' 

a.  In  general,  359. 

b.  Refusal  to  cbey,  360. 

c.  Refusal  to  answer,  360.  .     '•     '■ 

d.  Effect  of  vnthdraxval  of  objections  by  ereditorif  960. 

Xn.  The  Discharge,  360. 

a.  In  general,  360.  , 

b.  Costs,  361. 

c.  Vacating  discharge,  362. 

Xm.  Effect  of  Discharge,  362. 

a.  In  general,  362. 

b.  On  liens,  362. 

c»  Discharge  must  be  pleaded,  364.  .    >     - 

XIV.  Effect  of  Composition,  364. 


I.     HISTORY    AND    COMPARATIVE    LEGISLATION. 

a.  Discharges  under  Boman  and  continental  systeias."^  Republican  Eome 
punished  the  bankrupt  with  slavery,  and,  it^is  said,  in  som^  ea6es,  even 
permitted  the  creditors  to  prorate  the  debtor's  body,  as  well  as  his  estate; 
Rome  under  the  emperors,  however,  granted  a  discharge  to  the  honest 
insolvent.  The  savagery  of  the  early  Latins,  though  much  softened,  still 
survives  in  the  continental  bankruptcy  systems  of  today.  Thus,  in  France, 
not  only  must  a  bankrupt  in  effect  pay  his  debts  in  full,  but  there  are  three 
classes  of  bankrupts :  ( 1 )  those  whose  condition  is  due  to  misfortune,  and 
who  are,  therefore,  not  liable  to  imprisonment;  (2)  those  who  have  been 
guilty  of  misconduct  not  tantamount  to  an  actual  fraud,  who  may  be 
imprisoned  from  one  month  to  two  years;  and  (3)  those  whose  bankruptcy 
is  fraudulent,  who  may  be  sentenced  to  penal  servit\ule  for  not  less  than  five 
nor  more  than  tweutv  years.  These  restraints  on  the  lil)ertv  of  the  dishonest 
trader  are  characteristic  of  all  European  laws.  They  are  a  survival  of  the 
time  when  inability  to  pay  a  debt  was  a  crime. 

b.  Discharges  under  English  system. —  England  stands  about  midway 
between  the  above  referred  to  systems  and  our  own.  Fraudulent  bankruptcy 
is  a  crime,^  but,  except  as  agaiiivst  certain  well-defined  statutory  objections,  a 
discharge  may  generally  be  obtained  whatever  be  the  rate  per  cent,  paid.'' 

5.  See  English  Debtors  Act  of  1869,  (3)  to  suspend  it  until  a  dividend  of  not 
Part  II.  less  than  50  per  cent,  has  been  paid,  or  (4i 

6.  English  law  as  to  discharge. —  Since  to  require  the  bankrupt  to  permit  entry 
tlie  bankruptcy  act  of  1890  in  England.  of  judgment  for  the  balance  unpaid,  execu- 
Ihe  court  has.  on  proof  of  certain  facts  likr-  tion,  however,  not  to  issue  thereon  without 
our  objections  to  a  discliarge,  four  options,  leave  of  court.     Art  of  1890.  §  8(2). 

( 1  )   to  refuse  the  discharge  absolutely,   (2)  The  facts,  or  objections  to  discharge  as 

to  suspend  it  for  not  less  than  two  years.       we   would   call    them.,  are    (1)    that,   save 
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c.  OTigin  and  nature  of  the  discharge. — We  have  grown  to  look  upon,  the 
discharge  feature  as  the  primal  element  of  bankruptcy  jurisprudence. 
Being  too  easily  obtained,  it  has  resulted  in  abuse,  and,  therefore,  reproba- 
tion. The  fact  is,  however,  that  the  discharge  feature  was  not  grafted  on  our 
Anglo-Saxon  bankruptcy  system  imtil  the  fourth  year  of  Anne,  two  hundred 
and  fifty  years  after  England's  first  bankruptcy  law,  and  that,  in  its  incep- 
tion, it  was  a  device  to  keep  bankrupts  in  England  J  Strictly  speaking,  it  is 
no  more  a  part  of  a  bankruptcy  law  —  which  concerns  itself  with  the 
equitable  division  of  a  debtor's  asseta  —  than  are  those  sections  which  define 
bankruptcy  crimes.  'It  is  unfortunate  that  our  legislators  and  jurists  have  so 
long  overlooked  its  origin.  Else  we  would  not  to-day,  from  this  point  of 
view,  seem  a  people  given  to  financial  jubilees.^  The  fundamental  and 
original  element  of  every  system  of  bankruptcy  has  been  to  provide  for  and 
regi^late  the  distribution  of  the  bankrupt's  property  equally  among  his 
creditors ;  latterly  a  second  element  was  added  in  the  provisions  for  discharge 
upon  such  terms  and  conditions  as  the  act  may  provide.* 

d.  Discharges  in  the  United  States. —  Each  of  our  laws,  save  that  of  1800, 
was  the  result  of  agitation  in  the  interest  of  the  hopeless  insolvents  of  well- 
known  periods  of  financial  depression.  Our  first  law  required  the  consent 
of  two-thirds  in  number  and  value  of  the  creditors,  and  a  discharge  might  be 
withheld  for  concealment  of  assets,  fraud,  losses  in  gambling,  and  the  like.^^ 
Available  objections  under  the  law  of  1841,  among  others  of  less  importance, 
were  fraud,  concealment  of  assets,  preference  of  creditors,  wilful  omission 


in  eases  of  misfortune  not  amounting  to 
misconduct,  the  assets  do  not  amount  to  ten 
sliillings  in   the  pound,  oi*    <S)    the  bank- 
nipt's   omission   to   keep   proper   books   of 
account  within    three   years,    or    <3)    con- 
tinuance in  trade  after  knowing  himself  to 
be  insolvent,  or    (4)    the  contracting  of  a 
debt  without  at  the  time  having  reasonable 
ground  or  expectation  of  ability  to  pay  it^ 
or  (5)  the  failure  to  account  satisfactorily 
for  deficiency   in   assets,  or    (6)    that  the 
bankruptcy  was  brought  on  by  rash  specu- 
lation, extravagance  in  living,  gambling  or 
oilpable   neglect   of    business,    or    (7)    his 
interposing  any  frivolous  or  vexatious  de- 
fense to   any   action   properly  brought,   or 
(8)  within  three  months  incurred  unjusti- 
fiable expense   in  so  doi|ig,  or    (9)    while 
insolvent  and  within  three  months  gives  an 
undue    preference,    or     (10)    within    three 
months  incurred  liabilities  for  the  purpose 
of  making  his  assets  equal  to  ten  shillings 
in  the  pound,  or  ( 11 )  had  a  previous  bank- 
niptcy,  composition   or    arrangement   with 
creditors,  or    (12)'  been  guilty  of  fraud  or 
fraudulent  breach  of  trust.     Act  of   1890, 
II  8  (3)    (a)    (b)    (c)    (d)    (e)    (f)    (g) 
<^)    (i)    (j)    (k)    (1). 


7.  See  4  Anne,  chap.  17. 

8.  Compare   the   Hebrew   Jubilee   in  Le- 
▼iticus,  tfbap.  XXV. 

9.  In  re  Neeley  (Ref.,  N.  Y.),  12  Am. 
B.  R.  407:  In  re'Outwniig  (D.  C,  N.  Y.), 
1  Am.  B.  R.  78,  90  Fed.  475;  In  re  Salmom 
(D.  C,  Mo.),  16  Am.  B.  R.  122,  134,  143 
Fed.  395;  In  re  Hall  Co.  (D.  C,  Conn.),  10' 
Am.  B.  R.  88,  95,  121  Fed.  992;  In  rfr 
Curtis  (D.  C,  111.),  1  Am.  B.  R.  440,  91  Fed. 
737;  In  re  Marshall  Paper  Co.  (C.  C.  A.^ 
1st  Cir.),  4  Am.  B.  R.  468,  102  Fed.  872. 
In  the  case  of  In  re  Hammerstein  (C.  C.  A., 
2d  Gir.),  26  Am.  B.  R.  757.  768,  the  court 
said:  *'A  discharge  is  granted  to  an  honest 
bankrupt  in  order  that  he  may  reinstate 
himself  in  the  business  world;  it  is  refused 
to  a  dishonest  bankrupt  as  a  punishment 
for  his  fraud  and  to  prevent  its  continu- 
ance in  the  future.  In  a  sense  the  question 
has  passed  beyond  the  creditors  and  is  on& 
of  public  policy,  but  when  the  charge  is 
that  the  bankrupt  has  defrauded  his  cred- 
itors the  fact  that  thev  have  ceased  to  assert 
their  charge  cannot  be  wholly  ignored  by 
the  court." 

10.  Act  of  1800,  §i  36,  37. 
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or  refusal  to  obey  orders  of  the  conrt,  misappropriarion  of  trust  funds,  or, 
if  a  merchant,  failure  to  keep  books  of  account;  nor  eould  a  discharge  be 
granted  —  subject,  however,  to  a  judicial  inquiry  as  to  its  justness  —  where 
a  majority  in  number  and  value  of  creditors  filed  a  written  dissent.^^  The 
law  of  1807,  modeled  in  this  feature  after  the  then  English  law,  went 
further  and  denied  a  discharge  to  him  who  had  wilfully  sworn  falsely  in  the 
proceeding,  or  concealed  assets,  or  been  guilty  of  fraud  or  negligence  as  to  his 
property,  or  destroyed  or  falsified  his  books,  or  secreted  his  assets  with  intent 
to  defraud,  or  given  a  fraudulent  preference,  or  made  a  fraudulent  transfer, 
or  lost  property  in  gaming,  or  admitted  or  failed  to  disclose  a  fictitious 
debt,  or  if  a  merchant,  had  not  kept  proper  books,  or  procured  the  assent  of  a 
creditor  by  a  pecuniary  consideration,  or  in  contemplation  of  bankruptcy 
'made  a  preference,  or  been  convicted  of  a  crime  under  the  act,  or  been  guilty 
of  any  fraud  contrary  to  the  true  intent  of  the  law;"  After  the  first  year, 
and  until  1874,  the  debtor  was  obliged  to  pay  fifty  cents  on  the  dollar,  unless 
he  had  the  consent  of  a  majority  in  number  and  value  of  creditors  to  take  a 
less  sum;^  a  restriction  which,  after  1874,  was  abolished  in  involuntary 
cases,  and  modified  in  voluntary  cases  to  a  required  dividend  of  thirty  per 
cent.,  save  with  the  assent  of  one-fourth  of  the  creditors  in  number  and  one- 
third  in  amount.^*  Xor,  save  by  consent  of  creditors,  was  a  bankrupt  granted 
a  second  discharge,  short  of  paying  seventy  cents  on  the  dollar  to  all  credit- 
ors.^' There  were  undoubtedly  frauds  on  creditors,  followed  by  discharges, 
under  that  law,  but,  if  so,  it  was  not  the  fault  of  the  law-making  power. 

IL  DISCHARGES   UNDER  PRESENT  LAW. 

a.  Deftnition  and  nature. —  Under  our  present  act  a  discharge  is  defined  as 
"  the  release  of  a  bankrupt  from  all  of  his  debts  which  are  provable  in 
bankruptcy,  except  such  as  are  excepted  by  this  act"  *^  The  discharge  of  a 
debtor  from  his  debts  was  grafted  upon  bankruptcy  proceedings  as  an 
incident  wrought  by  an  advanced  civilization.  It  is  not  an  absolute  right 
existing  at  the  time  of  filing  the  petition  in  bankruptcy.  The  right  or 
privilege  arises  subsequently  and  is  granted  upon  the  conditions  of  the 
statute,  and  is  dependent  in  part  upon  the  conduct  of  the  bankrupt  after  the 
filing  of  his  petition  in  bankruptcy.  Those  conditions  cannot  be  applied 
until  application  has  been  made  for  a  discharge."  A  discharge  is  granted 
to  an  honest  bankrupt  in  order  that  he  may  reinstate  himself  in  the  business 

11.  Act  of  1841,  S  4.  Adler  v.  Hammond   (C.  C.  A.,  6th  Cir.),  4 

12.  Act  of  1867.  §  29.  R.  S.,  §  5,110.  Am.    B.    R.   736,   739,    104   Fed.    862.     The 

13.  Act  of  1867,  §  29,  R.  S.,  §  5,112.  debts    not    dischargeable,   are    specified    in 

14.  Act  of  June  22,  1874.  R.  S.,  §  5.112-a.  Bankr.  Act,  §  17-b,  post, 

16.  Act  of  1867,  §  30,  R,  S.,  §  5,116.  17.  In  re  Little   (C.  C.  A.,  7th  Cir.),  13 

16.  Bankr.  Act,  §   1(12).     U.  S.  ex  rel.       Am.  B.  R.  640,  137  Fed.  521. 
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world,  it  is  refused  to  a  dishouest  bankrupt  as  a  punishment  for  his  fraud 
and  to  prevent  its  continuance  in  the  future.*® 

b.  Bischai^s  under  original  and  amended  act. —  It  is  conceded  that  the 
act  of  1898  was  woefully  weak  in  its  discharge  features.  The  bill  as  intro- 
duced was  not/*  but,  in  the  compromises  that  accompanied  its  passage, 
nearly  all  the  objections  to  discharges,  not  amounting  to  bankruptcy  crimes, 
disappeared.  As  the  law  was  passed,  a  discharge  could  be  refused  only  on  a 
showing  of  (1)  concealment  of  assets,  (2)  false  swearing  in  the  progress  of 
the  proceeding,  and  (3)  destruction  of,  concealment  of,  or  failure  to  keep, 
books  of  account,  accompanied  by  fraudulent  intent  to  conceal  jfinancial  con- 
dition and  a  purpose  of  going  into  bankruptcy.  Evien  these  meager  bars  on 
dishonesty  have  been  necessarily  cut  through  by  judicial  constructions;  and 
the  country  has  witnessed  the  spectacle  of  a  commercial  jail  delivery.  This 
condition  was  subsequently  met  by  the  amendatory  act  of  1903,  which  added 
four  new  objections  to  a  discharge,  discussed  in  detail  later.  The  amend- 
ment of  1910  further  strengthened  the  act  by  withholding  a  discharge  where 
money  as  well  as  property  was  obtained  by  a  false  financial  statement  by 
the  debtor  to  the  representative  of  the  creditor,  as  well  as  when  made  to 
the  creditor  himself.'  The  amendment  also  provides. for  objections  to  be 
made  by  the  trustee,  in  behalf  of  the  creditors,  when  authorized  by  them  at  a 
creditors'  meeting. 

c.  Confltitatioiiality  of  refftrictions.-— Congress  may  prescribe  any  regula- 
tions concerning  discharges  in  bankruptcy  that  are  not  so  unreasonable  as  to 
be  incompatible  with  fundamental  laws,  and  there  is  nothing  in  the  act 
relative  to  discharges  which  renders  it  unconstitutional.^ 

d.  Jnrisdiotion. —  The  jurisdiction  of  courts  of  bankruptcy  in  respect  to 

discharges  is  expressly  conferred  by  §  2  (12)  and  is  subject  to  the  same 

restrictions,  territorially  and  otherwise,  as  in  other  matters  pertaining  to 

bankruptcy.    By  subsection  a  of  this  section  the  application  is  to  be  filed  in 

the  court  in  which  the  proceeding  is  pending.     Jurisdiction  is  conferred 

where  it  appears  that  the  applicant  resided  within  the  district  for  practically 

« 

18.  In   re   Hammerstein    <C.    C.    A.,   2d  interest  of  his  family  and  the  general  pub- 

Cir. ) ,  26  Am.  B.  R.  757.  lie,  are  the  main,  if  not  the  most  important 

The  purpose  of  releaiing  an  honest  debtor  objects  of  the  bankruptcy  act.  Hardie  v. 
from  the  burden  of  debts  which  he  is  un-  Swafford  Bros.  Dry  Goods  Co.  (C.  C.  A., 
able  to  longer  carry  is  to  give  freer  play  5th  Cir.),  21  Am.  B.  R.  457,  165  Fed.  588. 
to  his  energies  and  enterprises,  that  he  may  19.  See  Torrey  bill,  S.  1,035,  55th  Con- 
thereafter  be  better  able  to  support  him-  gress,  Ist  Session,  introduced  by  Senator 
self  and  those  dependent  upon  his  earnings,  Lindsay,  March  22,  1807,  §  51;  also  the 
and  thereby  be  in  a  position  to  render  a  Henderson  bill,  §  13,  p.  2,039,  Vol.  31,  Cong. 
^iifiT  service  to  the  State  and  to  society.  Record,  55tli  Congress,  2d  Session. 
Barton  Bros.  v.  Produce  Co.  (C.  C.  A.,  8th  20.  Hanover  Nat.  Bank  v.  Moyses,  186 
<^ir.),  14  Am.  B.  R.  50*2,  136  Fed.  355.  The  U.  S.  181,  8  Am.  B.  R.  1.  See  also  In  re 
release  of  the  unfortunate  and  insolvent  Billing  (D.  C,  Ala.),  17  Am.  B.  R.  80,  145 
^pbtor  from  the  burden  of  his  debts  and  Fed.  395. 
^^w  restoration  to  business  activitv  in  the 
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all  of  the  six  months  preceding  the  filing  of  the  petition  in  bankriiptcy.^^ 
It  has  been  held  that  a  creditor  who  has  participated  in  all  the  proceedings 
without  objection  cannot  raise  the  question  of  l4ck  of  jurisdiction  on  the 
bankrupt's  application  for  a  discharge.^^  Unless  the  application  for  a  dis- 
charge is  filed  within  the  required  time  the  court  is  without  jurisdiction.^ 
e.  Iaw  governing  proceedings. —  The  proceedings  are  to  be  governed  by  the 
law  as  it  existed  when  the  bankrupt  filed  his  petition  for  adjudication.^* 
Statutory  provisions  regulating  the  conditions  on  which  bankrupts  may  be 
discharged  are  remedial  in  their  nature  with  respect  to  the  bankrupts  or 
their  creditors,  and.  the  strict  rules  of  construction  or  interpretation  appro- 
priate, to  retroactive  or  retrospective  laws  are  inapplicable  to  them.  The 
amendment  of  this  section  by  the  acts  of  1903  and  1910  deals  solely  with  a 
condition  precedent  to  the  discharge  of  a  bankrupt  in  future  ^ases.^ 

III.  APPLICATION  FOR  DISCHARGB. 

a.  Who  may  apply. —  Subsection  a  provides  that  any  person  who  has  been 
adjudged  a  bankrupt  may  file  an  application  for  a  discharge;  unless  he  is 
within  the  restrictions  of  §  14-b  and  §  29-b  he  will  be  entitled  to  it.^  The 
application  may  be  filed  even  by  one  refused  a  discharge  in  a  former  pro- 
ceeding,^ but  a  second  petition  cannot  be  filed  where  a  first  petition  in  the 
same  bankruptcy  was  denied  on  the  merits.^    Application  may  be  filed  by  a 


81.  Matter  of  Harris  (Ref.,  N.  J.),  11 
Am.  B.  R.  649. 

Jurisdiction.— Where  a  court  did  not 
have  jurisdiction  to  adjudicate  as  to  the 
hankruptcy  because  of  lack  of  residence,  it 
cannot  grant  a  discharge,  the  question  being 
first  raised  on  the  application  therefor.  In 
re  Clisdell  (Ref.,  N.  Y.),  2  Am.  B.  R.  424. 

82.  Objections  going  to  the  jurisdiction 
must  be  raised  at  the  first,  or,  at  least, 
an  early  opportunity.  A  creditor  who  re- 
ceived notice  of  the  first  meeting  of  cred- 
itors, who  appeared  thereat,  nominated  the 
trustee,  and  exhaustively  examined  the 
bankrupt,  cannot,  on  the  bankrupt's  appli- 
cation for  a  discharge  thereafter,  urge,  for 
the  first  time,  that  the  court  is  without 
jurisdiction  to  entertain  the  bankrupt's  ap- 
plication for  a  discharge,  on  the  ground 
that  the  adjudication  was  made  by  the 
referee,  and  not  by  the  judge.  In  re  Pola- 
koff   (Ref.,  N.  Y.f,  1  Am.  B.  R.  359. 

23.  In  re  Fahy  (D.  C,  la.),  8  Am.  B.  R. 
354,  116  Fed.  239.  In  this  case  the  judge 
said:  "The  power  and  right  to  grant  a 
discbarge  efl'ectual  to  bar  the  enforcement 
of  debts  is  conferred  by  the  statute,  and  is 
governed  by  the  limitations  found  in  the 
statute;  and  therefore,  unless  it  is  peti- 
tioned for  within  the  time  limit  fixed  by 
section  14  of  the  act,  the  court  of  bank- 
ruptcy is  without  the  power  and  jurisdic- 


tion to  grant  a  discharge.  If  the  court. 
yielding  to  the  equHable  considerations 
pressed  upon  it,  should  grant  a  discharge 
in  form  to  the  bankrupt,  it  would  be  a 
mistaken  kindness,  for  the  validity  of  the 
discharge  could  be  impeached  before  any 
court  wherein  it  might  be  pleaded  as  a  bar 
to  a  claim,  on  tlie  ground  of  want  of  juris- 
diction in  this  court  to  entertain  the  peti- 
tion for  discharge;  the  record  showing  on 
its  face  that  the  petition  was  not  filed 
within  18  months  of  the  date  of  the  ad- 
judication." 

24.  Matter  of  Petersen  (Ref.,  Minn.).  10 
Am.  B.  R.  355;  In  re  Chamberlain  (D.  C, 
N.  v.),  11  Am.  B.  R.  9.>,  125  Fed.  629: 
In  re  Hammersteih  (C.  C.  A.,  2d  Cir.),  2ft 
Am.  B.  R.  757. 

25.  In  re  Scott  (D.  C,  Del.),  11  Art. 
B.  R.  327,  126  Fed.  981,  citing  many  au- 
thorities under  former  acts;  Matter  of 
Petersen    (Ref.,  Minn.),  10  Am.  B.  R.  355. 

26.  In  re  Crist  (D.  C,  Ala.),  9  Am.  B.  R. 
1,  116  Fed.  1,007. 

27.  In  re  Plerrman  (D.  C,  N".  Y.),  4  Am. 
B.  R.  139,  102  Fed.  753;  In  re  Claff  (D.  C 
Mass.),  7  Am.  B.  R.  128,  111  Fed.  506. 

'  28.  In  re  Royal  (D.  C,  No.  Car.),  7  Am. 
B.  R.  636.  113'^Fpd.  146:  Matter  of  Feigt'ii- 
baum  (C.  C.  A.,  2d  Cir.),  9  Am.  B.  R. 
595,  121  Fed.  69,  revg.  7  Am.  B.  R.  339. 
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ijorporation  when  it  has  been  adjudicated  a  bankrupt.^  A  bankrupt's  right 
to  a  discharge  is  not  affected  by  his  insanitj-,  which  prevented  his  examina- 
tion by  creditors,^^  and  the  ^me  is  probably  true  in  case  of  death ;  ^^  in 
either  event  the  personal  repredentatire  should  be  permitted  to  institute  the 
proceedings  for  a  discharge. 

b.  Time  of  makiiigr  application.— (l)  In  oekjbkal, —  The  application 
should  be  filed  after  one  month,  and  within  twelve  months  ^  subsequent  to 
the  adjudication. 


(2)  Extension  of  time. —  His  time,  on  eause  shown^  may  be  and  usually 
is  extended  six  months,  but  such  extension  can  be  granted  only  by  the  judge.*^ 
An  extension  should  not  be  granted  unless  it  clearly  appear  that  the  bankrupt 
was  unavoidably  prevented  from  filing  his  application  within  the  twelve 
months;  laches  will  be  fatal.**    An  adjudication  of  bankruptcy  will  not  be 


S8.  Id  re  Marshall  Paper  Co.  (D.  C, 
Mass.),  2  Am.  B.  R.  653,  95  Fed.  419;  affd. 
on  appeal,  s.  c,  4  Am.  B.  R.  45S,  102  Fed. 
8T2. 

30.  In  re  MUler  (D.  C,  Pa.),  13  Am.  B. 
R  345,  133  Fed.  1,017. 

31.  In  re  Miller  (D.'  C,  Pa.),  13  Am.  B. 
R.  345,  133  Fed.  1,017;  In  re  Hicks  (D.  C, 
Vt.),  6  Am.  B.  R.  181,  107  Fed.  910. 

39.  Computation  of  time. —  Under  the 
provisions  of  section  14-a,  that  ''within 
the  next  twelve  months  subsequent  to  being 
adjudged  a  bankrupt,"  when  read  in  con- 
nection with  the  provisions  of  section  31, 
relating  to  the  computation  of  time,  a  bank- 
nipt  has  a  year  and  a  day  from  adjudica- 
tion in  which  to  apply  for  his  discharge^ 
linless  for  unavoidable  delay  clearly  shown, 
tlie  court  extends  the  time.  In  re  Holmes 
'H.  C.,  Vt.),  21   Am.  B.  R.  339,   165  Fed. 


Limitation  as  to  time. — The  section  cre- 
^♦es  three- limitations  of  time,  all  subse- 
quent to  adjudication,  the  first  one  month 
tliereafter,  the  second  the  next  twelve 
months  after  the  first,  and  the  third  the 
next  six  months  after  the  second.  The 
hanknipt  has  twelve  months  within  which 
to  file  his  application  for  discharge  as  of 
riffbt  and  course,  commencing  after  the  ex- 
piration of  one  month  subsequent  to  adju- 
dication. Matter  of  Walters  (D.  C,  Mont.), 
21  Am.  B.  R.  565. 


39.  For  petition,  certiflcate  of  the  referee 
in  charge,  and  dtder,  see  **  Supplementary 
Forms; "  Hagar  and  Alexander's  Bank- 
ruptcy Forms. 

Jurisdiction  to  grant  orfler  «xt6&dlftg 
time.— Where  a  duly  verified  petition  pf  the 
bankrupt,  setting  forth  that  sickness  had 
prevented  him  from  having  siiffiei^t  means 
with  which  to  pay  an  attorney  for  prepar- 
ing his  application  for  a  discharge  within 
twelve  months  after  adjudioation,  was  pre- 
sented to  the  district  judge  before  whom  the 
bankruptcy  proceedings  were  had,  and  who 
alone  had  jurisdiction  of  the  discharge  pro- 
ceedings, he  had  jnrisdictioli  to  grant  an 
order  extending  the  time  within  which  bank- 
rupt might  file  his  application  for  discharge, 
and  the  mere  fact  that  the  order  was  er- 
roneous, because  based  on  insufficient  evi- 
dence, is  no  reason  for  vacating  it  on  the 
ground  of  want  of  jurisdiction.  In  re  Casey 
(D.  C,  N.  Y.),  28  Am.  B.  R.  859. 

84.  In  re  Fahy  (D.  C,  Iowa),  8  Am.  B. 
R.  354,  116  Fed.  999.  In  this  case  the  omirt 
said :  "  In  express  terms  the  discretion 
of  the  judge  is  limited  to  the  six  months 
following  the  expiration  of  the  year  be- 
ginning with  the  date  of  the  adjudication, 
and.  as  I  construe  the  statute,  this  is  a 
limitation  on  the  jurisdiction  of  the  judge 
over  the  matter  of  discharge.  The  power 
and  right  to  grant  a  discharge  eff'ectual  to 
bar  the  enforcement  of  debts  is  conferred  by 
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opened  for  the  sole  purpose  of  extending  the  time  of  making  an  application 
for  a  discharge."  The  words  ''  unavoidably  prevented  ''  should  be  construed 
with  some  libera-Iity,  ao  as  to  pei-niit  an  extension  in  a  case  of  excusable  or 
ignorant  neglect  or  miatake.^*  The  affidavit,  upon  which  the  extenirion  is 
aaked  for,  should  contain  a  valid  excuse ;  a  statement  that  the  counsel  for  the 
bankrupt  was  busy  with  other  matters  and  had  overloi>ked  it  is  in^««ufficient :  ^ 
and  mere  illness  in  the  family  of  the  bankrupt  will  not  suffice.*'    It  mu^r  be 


the  statute,  and  is  governed  by  the  limita- 
tions found  in  the  statute:  and  therefore, 
unless  it  is  petitioned  for  within  the  time 
limit  fixed  by  section  14  of  the  act,  the 
court  of  bankruptcy  is  without  the  power 
and  jurisdiction  to  grant  a  discharge."  This 
language  was  quoted  and  approved  in  In  re 
Wagner  (D.  C,  Nev.),  15  Am.  B.  R.  100, 
139  Fed.  87;  In  re  Daly  (O.  C,  Wash.),  30 
Am.  B.  H.  475. 

Notice  to  bankmpt. — It  is  not  the  duty 
of  the  referee  to  notify  the  bankrupt  when 
the  year  will  expire.  In  re  Knauer  (D.  C, 
Iowa),  13  Am.  B.  R.  503,  133  Fed.. 805. 

Objections  by  creditors,  where  an  exten- 
sion is  granted,  are  confined  to  statutory 
objections.  In  re  Haynes  4t  Son  (D.  C, 
Pa.),  10  Am.  B.  R.  13,  122  Fed.  560. 

Proof  may  be  required  showing  why  the 
application  for  a  discharge  was  not  made 
within  the  specified  time.  In  re  Glicknmn 
(D.  C,  Pa.),  21  Am.  B.  R.  171,  164  Fed. 
209.  A  motion  made  more  than  eighteen 
months  after  adjudication  for  an  order 
granting  leave  to  file  an  application  nunc 
pro  tunc  as  ol  a  date  sixteen  montlis  after 
adjudication  when  an  unauthorized  applica- 
tion had  been  made,  should  be  denied  in 
the  absence  of  sufficient  reason  therefor.  In 
re  Wolff  (D.  C,  Cal.),  4  Am.  B.  R.  74,  100 
Fed.  430. 

35.  In  re  Morse   (D,  C,  N.  Y.),  21  Am. 
B.  R.  709,  168  Fed.  157. 

afta.  The  words  "unavoidably  prevented," 
should  be  liberally  construed,  so  as  to  per- 
mit an  application  for  a  discharge  to  be  filed 
where  bankrupt  has  been  prevented  from 
filing  it  during  the  first  twelve  months 
through  exciisable  neglect,  reasonable 
grounds  for  delay,  mistake,  inadvertence, 
etc.,  and  where  a  bankrupt  represents  to  the 
court  his  reliance  upon  counsel  who  it  ap> 
pears  have   misunderstood   his  instructions, 


his  default  in  not  filing  an  application  for 
a  discharge  is  explained,  and  the  discretion 
of  the  court  in  granting  an  extension  of 
time,  upon  such  explanation,  will  not  be 
disturbed.  In  re  Churchill  (D.  C,  Wis.).  28 
Am.  B.  R.  607. 

36.  Failure     of    apiplication     in     time.— 
Where  a  bankrupt  has  failed  to  file  a  peti- 
tion for  discharge  within  one  year  from  tlie 
time    of    his    adjudication    and    within    the 
next  six  months  thereafter  failed  to  obtain 
from  the  judge  an  extension  of  time,  as  pro- 
vided by  section  14-a  of  the  bankruptcy  act, 
his  right  to  such  discharge  is  lost  to  liim 
forever,  especially  where  bankrupt  had  been 
apprised  of  his  error  in  time  to  make  ap- 
plication   to   the   judg^  for   such   extension 
of  time.     In  re  Levenstein   (D.  C,  Conn.K 
24    Am.    B.    R.    822,    180    Fed,    957,    citing 
Kuntz   v.   Young    (C.   C.   A.,   8th   Gin),    12 
Am.  B.  R.  505,   131  Fed.   719,   65  C.  C.  A. 
477;   In  re  Kufller    (C.  C.  A.,  2d  ar.).   18 
Am.  B.  R.  16,  151  Fed.  12,  80  C.  C.  A.  508; 
In  re  Bramlett   (D.  C,  Ga.),  20  Am.  B.  R. 
402,  161  Fed.  588;  In  re  Anderson   (D.  C, 
Mont.),   14  Am.   B.  R.  221,   134  Fed.   319; 
In  re  Richter  (D.  C,  Conn.),  27  Am.  B.  R. 
215,   holding  that  the   failure  to   apply   in 
time   may   not  be   excused   because   of  the 
bankrupt's  poverty. 

37.  In  re  Lewin  (D.  C,  Tex.),  14  Am.  B. 
R.  358,  135  Fed.  252. 

Grounds  for  extension  of  time;  sickness. 
— If  a  bankrupt  or  his  family  were  sick 
and  it  was  necessary  for  him  to  provide  for 
their  support,  wherefore  he  did  not  have 
sufiicient  means  to  pay  an  attorney,  it  may 
be  said  that  he  was  inevitably  prevented 
from  filing  his  application  for  a  discharge 
within  one  year  after  adjudication,  so  as 
to  be  permitted  to  file  the  application  witliin 
six  months  thereafter.  In  re  Casey  (D.  C, 
N.  Y.),  28  Am.  B.  R.  359. 
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shown  that  the  petitioner  w«5  unavoidably  prevented  from  filing  his  appli- 
cation during  the  entire  period  of  one  year.^  The  gramtdng  of  the  extension 
is  discretionary  and  no  notice  to  creditors  is  required/^  Creditors  who  had 
notice  of  an  application  to  extend  the  time  within  which  an  application  for 
adisdiarge  may  ^be  made  and  who  do  not  move  promptly  to  vacate  the  order 
extending  such  time,  but  appear  for  the  purpose  of  filing  objections  will  bft 
deemed  to  have  waived  objectioos  to  the  extension.^* 

(3)  FiLiXG  AFTEE  TIME  LIMITED. —  It  IS  doubtful  whether  the  court  may 
allow  a  nunc  pro  tunc  order  granting  leave  to  file  an  application  for  a  dis- 
charge "after  the  period  of  eighteen  months  has  expired ;  *^  it  has  been  held 
that  the  court  has  no  jurisdiction  after  the  expiration  of  the  time  limit.*^ 
If  the  court  has  permitted  a  petition  to  be  filed  more  than  a  year  after  the 
adjudication,  upon  an  insufficient  showing,  the  remedy  is  by  motion  to 
vacate.*^  The  application  for  a  discharge  will  be  dismissed  if  not  diligently 
prosecuted.^ 

c.  Effect  of  failure  to  apply  within  time. —  The  failure  to  apply  for  a 
discharge  within  the  time  limited  has  the  same  efFect  as  a  denial  of  a  dis- 
charge from  the  debts  involved  in  the  proceedings,  and  the  bankrupt  may 
not  thereafter  institute  voluntary  proceedings  for  the  purpose  of  securing  a 


38.  In  re  Harris  (D.  C,  Pa.),  15  Am.  B. 
R.  705;  In  re  Lewiu  (D.  C,  Tex.),  14  Ahl 
B.  R.  358,  135  Fed.  252. 

39.  In  re  Fritz  (D.  C,  N.  Y.),  23  Am. 
B.  R»  84,  173  Fed.  560;  In  re  Chase  (D.  C, 
Mass.),  26  Am.  B.  R.  456. 

■ 

Extension  may  be  granted  by  the  district 
judge,  not  only  ex  parte,  but  in  such  sum- 
mary or  informal  manner  as  may  be  proper 
or  convenient  at  the  time;  and  a  contention 
that  an  order  extending  the  time  in  which 
&  bankrupt  may  file  his  application  is  er- 
roneous,  because  made  without  notice  and 
opon  an  unyerified  petition,  is  without 
merit.  In  re  Churchill  (D.  C,  Wis.),  28  Am. 
B.  R.  607. 

89a.  In  re  Casey  (D.  C,  N  Y.),  28  Am. 
B.  R.  359. 


40.  In  re  Wolflf  (D.  C„  Cal.),  4  Am.  B.  R. 
74,  100  Fed.  430,  holding  that  such  a  mmo 
pro  tunc  order  may  not  be  granted  except 
where  the  delay  was  caused  by* some  act 
of  the  court  or  its  officers. 

41.  In  re  Fahy  (D.  C,  la.),  6  Am.  B.  R. 
354,  116  Fed.  239. 

4S.  In  re  Haynes  &  Sons  (D.  C,  Pa.),  10 
Am.  B.  R.  13,  122  Fed.  560. 

43.  In  Re  Lederer  (D.  C,  N.  Y.),  10  Am. 
Am.  B.  R.  492,  125  Fed.  96. 

Delay  in  prosecution.— The  debtor  was 
adjudged  a  bankrupt  on  January  4,  1906. 
In  June,  1906,  she  signed  an  application  for 
her  discharge  and  left  it  with  her  attorney. 
He  did  not  file  it  until  April  26,  1907,  when 
he  procured  a  permissive  order  of  the  bank- 
ruptcy court  on  an  affidavit  which  failed 
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discharge  from  debts  scheduled  in.  the  former  proceedings/*  The  failure 
of  an  involuntary  bankrupt  to  apply  for  a  discharge  within  twelve  months 
of  his  adjudication  will  prevent  him  from  obtaining  a  discharge  in  a  subse- 
quent voluntary  proceeding  from  debts  which  were  scheduled  in  the  prior 
proceeding.*^  The  failure  of  the  bankrapt  to  apply  for  a  discharge  in  the 
first  bankruptcy  proceedings,  and  the  approval  of  the  record  of  such  pro- 
ceedings by  the  court  without  granting  a  discharge^  are  in  effect  a  judgment 
by  default  iu  favor  of  his  then  existing  creditors  that  the  bankrupt  was  not 
entitled  to  a  discharge  from  their  claims,  and  that  judgment  is  conclusive  in 
favor  of  such  creditors.*^  This  rule  is  also  applicable  to  a  case  where  a  part- 
ner failed  in  the  first  proceedings  against  the  partnership  to  apply  for  a  d'n^ 
charge  within  the  time  required ;  he  may  not  have  a  discharge  in  a  subsequent 


to  show  that  he  or  tlie  bankrupt  had  been 
unavoidably  prevented  from  filing  it  within 
the  year.  Between  April  26,  1907,  and  Sep- 
tember 12,  1911,  neither  the  bankrupt  nor 
her  attorney  took  any  action  to  bring  the 
application  to  a  hearing.  On  the  latter  day 
they  procured  an  order  for  a  hearing  on 
October  16,  1911,  which  was  met  by  cred- 
itors by  a  motion  to  dismiss  the  application 
for  the  discharge  for  want  of  prosecution. 
Held,  the  motion  should  have  been  granted. 
The  bankrupt  failed  to  exercise  that  reason- 
able diligence  requiste  to  call  a  court  of 
pquity  intp  action  on  her  behalf.  Lindeke 
/.  Converse  (C.  C.  A.,  8th  Cir.),  28  Am.  B. 
R,  596.  But  see  In  re  Glasberg  (C.  C.  A., 
3d  Cir.),  28  Am.  B.  R.  826,  holding  that 
delay  in  bringing  on  the  hearing  is  not  a 
ground  for  refusing  a  discharge. 

44.  In  re  Stone  (D.  C,  Ore.),  23  Am.  B. 
R.  24,  172  Fed.  947;  In  re  Schnabel  (D.  C, 
N\  Y.),  23  Am.  B.  R.  22,  166  Fed.  383;  In 
re  Pullian  (D.  C,  Tenn.),  22  Am.  B.  R.  513, 
171  Fed.  595;  In  re  Kuffler  (C.  C.  A.,  2d 
Cir.),  18  Am.  B.  R.  16,  151  Fed.  12;  In  re 
Silverman  (C.  C.  A.),  19  Am.  B.  R.  460,  157 
Fed.  675;  text  cited  with  approval  in  In  re 


Spinger    (D.    C,   N.   Car.),   29    Am.   B.   R, 
96. 

Where,  in  prior  proceedings,  a  bankrupt's 
discharge  ^as  not  in  form  refused,  but  on 
the  ground  that  the  bankrupt  had  failed  to 
prosecute  and  to  appear  for  examination,  he 
is  not  entitled  in  a  second  proceeding  to  a 
discharge  from  debts  in  the  first.  Pollet  v. 
Cosel  (C.  C.  A.,  1st  Cir.).  24  Am.  B.  R. 
678,  179  Fed.  488.  103  C.  .C.  A.  6S. 

45.  In  re  Bramlett  (D.  C,  Ga.),  20  Am. 
B.  R.  402,  161  Fed.  688;  In  re  Van  Berries 
(D.  C,  Wis.),  21  Am.  B.  R.  849,  188  Fed. 
718,  holding  that  in  subsequent  bankruptcy 
proceedings  the  bankrupt  will  only  be 
granted  a  discharge  as  to  such  debts  as 
were  incurred  since  the  institution  of  the 
first  bankruptcy  proceedings. 

46.  Kuntz  v.  Young  (C.  C.  A.,  8th  Cir.), 
12  Am.  B.  R.  505,  131  Fed.  719,  65  C.  C.  A. 
477;  In  re  Elby  (D.  C^,  Iowa),  19  Am.  B. 
R.  734,- 157  Fed.  935. 

Failure  of  bankrupt  to  apply  in  former 
proceedings. —  Where  it  appeared  that  the 
bankrupt  had  filed  a  prior  petition,  been 
adjudicated  thereunder,  but  had  failed  with- 
in the  statutory  time  to  apply  for  a  dis- 
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proceeding  from  debts  existing  and  provable  against  him  in  the  first  pro- 
ceeding.*^ 

d.  To  whom  made.-^  The  section  oontemplatee  that  the  application  shall  be 
made  to  the  judge  and  by  §  38-»a  (4)  questions  arising  out  of  applications 
for  discharges  are  expi^essly  excepted  from  the  jurisdiction  conferred  upon 
referees.  All  such  questions  are  original  questions  for  the  court/^  although 
after  application  reference  may  be  made  to  the  referee  as  a  special  master 
to  hear  and  report  on  the  f  acts.*^ 

c.  Petition  for  discharge. —  (1)  In  geneeax. —  The  applioation  for  a  dis- 
charge is  made  by  a  petition,  which  should  "  state  concisely,  in  accordance 
with  the  provisions  of  the  act  and  the  orders  of  the  court,  the  proceedings  in 
the  case  and  the  acts  of  the  banknipt^*  *•  If  the  application  is  by  a  member 
of  a  firm,  the  petition  should  indicate  that  the  intention  is  to  bar  his  partner-^ 
ship  liability.^ 

(2)  Verification  op  petition. — Neither  the  statute,  the  general  orders 
nor  the  official  form  indicates  that  tJie  petition  must  be  verified.     In  con- 


eharge,  a  creditor  scheduled  tmder  the  first 
petition  may  object  to  a  <£scharge,  bb  to 
him,  on  the  second  application,  on  the 
ground  of  failure  to  apply  under  the  first 
petition  within  the  time  allowed,  and, 
while  a  discharge  on  the  second  petition 
will  be  granted  aa  to  other  creditors,  the 
debt  of  the  objecting  creditor  will  be  ex- 
cluded from  its  operation.  In  re  West- 
brook  (D,  C,  Ala.),  26  Am.  B.  R.  181,  18fi 
Fed.  414.  See  also  Bacon  v.  Buffalo  Cold 
Storage  Co.  (C.  C.  A.,  5th  Cir.),  27  Am. 
B.  R.  736. 

4Sa.  In  re  Spinger  (D.  C,  N.  Car.),  2^9 
Am.  B.  R.  96. 

47.  In  re  Johnson  (D.  C,  Ark.),  19  Am. 
B.  R.  814,  158  Fed.  342 ;  In  re  Elby  (D.  C, 
Iowa),  19  Am.  B.  R.  734,  167  Fed.  935;  In 

re  Hockman    (D.  C,  Pa.),   30  Am.   B.  R. 

921. 

Referee  has  no  jurisdiction. — ^Applica- 
tions for  discharge  are  in  the  nature  of 
proceedings  separate  from  the  original  cause 
which  is  closed  upon  the  final  distribution 
of  the  assets  of  the  estate,  and  over  them 
the  reference  to  the  referee  of  the  original 
cause  confers  no  jurisdiction.  In  re  Taylor 
(D.  C,  Ala.),  26  Am.  B.  R.  143. 


48.  See  discusaion  tmder  Section  Thirty- 
eight  of  this  work,  post.  In  re  Randall 
(D.  C,  Pa.),  20  Am.  B.  R.  305,  159  Fed. 
298. 

Reference  to  special  master. —  Such  ap- 
plication or  any  specified  issue  arising 
thereon  may  be  Rent  to  the  referee  to  as- 
certain and  report  the  facts  and  no  one  is 
prejudiced  thereby.  In  re  McDufl"  (C.  C.  A., 
5th  Cir.),  4  Am.  B.  R.  110,  101  Fed.  241. 
The  judge  may,  in  his  discretion,  appoint  a 
person  other  than  the  referee.  In  re  GU- 
lardon  (D.  C.„  Pa.),  26  Am.  B.  R.  103. 

49.  See  General  Order  XXXI  and  Official  j 
Form  No.  57.  ! 

50.  In  re  Laughlin  (D.  C,  Iowa),  3  Am.  ! 
B.  R.  1,  96  Fed.  589.  See  also  In  re  Halo 
(D.  C,  No.  Car.),  6  Am.  B.  R.  35,  107 
Fed.  432;  In  re  Carmichael  (D.  C,  Iowa),  2 
Am.  B.  R.  815,  06  Fed.  594;  In  re  Russell 
(D.  C,  Iowa),  3  Am.  B.  R.  91,  97  Fed.  32; 
In  re  McFaun  (D.  C,  Iowa),  3  Am.  B.  R. 
66,  96  Fed.  592.  See  for  individual  peti- 
tion after  refusal  of  discharge  to  partner- 
ship. In  re  Feigenbaum  (C.  C.  A.,  2d  Cir.),. 
9  Am.  B.  R.  595,  121  Fed.  69.  Compare 
for  rule  under  law  of  1867,  In  re  Pierson, 
Fed.  Cas.  11,153. 
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formity  with  the  practice  in  other  similar  proceedings  it  would  seem  more 
suitable  to  verify  the  petition.*^^  A  failure  to  object  that  the  application  is 
unverified  until  after  the  evidence  on  the  application  has  been  heard  amounts 
to  a  waiver,*^^  The  elaborate  oath  prescribed  by  the  law  of  1867  ia  no  longer 
necessary.*^ 

(3)  Where  filed. —  All  petitions  should  be  filed  with  the  clerk,  and  not 
with  the  judge  or-referee.^^ 

(4)  AMENDMEN'rs. —  The  same  liberality  in  respect  to  amendments  to 
petitions  for  discharge  should  be  permitted  as  in  the  case  of  other  petitions 
in  bankruptcy  proceedings.  But  such  forbearance  should  not  be  extended  in 
favor  of  a  bankrupt  whose  business  career  is  tainted,  and  whose  conduct 
toward  his  creditors  has  not  been  f  air.^  And  where  the  time  to  file  objections 
has  expired  an  amendment  to  the  petition  in  matter  of  substance  is  only 
allowable  where  there  is  already  a  record  sufficient  to  justify  it.*** 

f.  Hotioe  to  creditors  and  trustee. —  Creditors  are  entitled  to  at  least  ten 
days'  notice  by  mail  of  all  hearings  upon  applications  for  discharge.®^  When 
the  petition  for  a  discharge  is  duly  filed  the  clerk  may  either  himself  send  out 
the  notices,  or  the  referee  may  do  it,  upon  the  certificate  of  the  clerk  that  the 
petition  has  been  filed.  It  is  usual  for  the  clerk;  to  issue  an  order  to  show 
cause  to  creditors,  returnable  before  the  judge.  This  order  must  be  served 
by  mail.  In  some  distrixjts,  the  practice  outlined  by  the  second  part  of 
Form  Xo.  57  is  literally  followed.  In  others,  local  rules  result  in  the 
referee  giving  the  required  notice  by  mailing  and  publishing  the  order  to 
show  cause,  or  a  notice  of  its  pendency,  and  then  returning  the  proofs,  with  a 


51.  In  re  Glass  (D.  C,  Tenn.),  9  Am.  B. 
R.  394,  119  Fed.  509;  In  re  Brown  (C.  C. 
A.,  5th  Cir.),  7  Am.  B.  R.  252,  112  Fed. 
49. 

The  petition  is  a  pleading  of  fact  and 
sbould  be  verified.  In  re  Taylor  (D.  C, 
Ala.),  26  Am.  B.  R.  143,  147,  where  the 
court  says :  "  Inasmuch  as  the  official  form 
of,  application  for  discharge  contains  the 
averment  that  the  bankrupt  has  duly  sur- 
rendered all  his  property  and  rights  of 
property  and  has  fully  complied  with  all 
the  requirements  of  the  act  and  the  orders 
of  the  court  touching  his  bankruptcy,  and 
inasmuch  as  this  averment,  without  further 
proof,  in  the  absence  of  objections  filed, 
entitles  the  bankrupt  to  his  discharge,  it 
seems  to  me  it  should  be  considered  a  plead- 
ing of  fact  requiring  verification." 

62.  In  re  Taylor  (D.  C,  Ala.),  26  Am. 
B.  R.  143,  147. ' 

68.  Act  of  1867,  §  29,  R.  S.,  §  5,108  (as 
amended  by  Act  of  July  26,  1876).  post, 

54.  See  Bankr.  Act,  §  38-a(4)  and  Gen- 
eral Order  XII  (3);  In  re  Sykes  (D.  C, 
Tenn.),  6  Am.  B.  R.  264,  106  Fed.  669. 


In  the  Senthern  District  of  New  York  the 

office  of  the  referee  is,  by  force  of  Dietrict 
Court  Rule  II,  the  office  of  the  court,  an') 
filing  a  petition  for  discharge  with  the 
referee  confers  jurisdiction.  In  re  Pincu* 
(D.  C,  K.  Y.),  17  Am.  B.  R.  331,  147  Fed 
621.  No  such  rule  exists  in  the  Northern- 
District  of  Alabama  and  it  has  been  held 
that  a  filing  with  the  referee  is  not  a  filing 
with  the  court.  In  re  Taylor  (D.  C,  Ala.). 
26  Am.  B.  R.  143. 

56.  In  re  Gross  (Ref.,  N.  Y.),  5  Am.  B.  R. 
271,  affrmed  by  Judge  Brown  of  the  South- 
ern District  of  New  York  without  opinion. 

56.  See  In  re  Gift  (D.  C,  Pa.),  12  Am. 
B.  R.  244,  130  Fed.  230. 

57.  Bankr.  Act,  §  58-a(2)  and  discussion 
thereunder. 

Failure  to  give  notice.— The  mere  fact 
that  the  receiver  of  a  creditor,  whose  name 
and  address  appeared  in  the  proofs,  did 
not  receive  notice,  because  the  creditor's 
name  did  not  appear  in  the  schedules,  is 
not  sufficient  to  set  aside  the  order  granting 
the  discharge.  In  re  Fritz  (D.  C,  K.  Y.). 
23  Am.  B.  R.  84,  173  Fed.  560. 
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certificate  of  conformity,  to  tie  cletk  in  time  for  the  return  day.^  The 
practice  is  not  uniform  throughout  the  dfmnJtty ;  local  rules  or  custoims  shouid 
always  be  asdertained.  Evierywherej  however,  all  creditors  and  persons  in 
interest  most  have  at  lea^t  ten  days'  notice  of  the  hearing,  Not  only  should 
cretlitors  be  notified  of  the  application  for  dit*charge,  but  they  are  entitled 
to  notice  of  the  bankruptcy  so  that  they  may  file  their  claims  and  be  pre- 
pared to  oppose  the  discliarge;  if  no  meeting  of  creditors  is  called,  it  is  some- 
times required 'by  court  rule  that  the  bankrupt  see  that  the  "crt^di tors  are 
notified  of  the  bankruptcy.^  The  mailing  of  the  notice  in  the  manner  prer 
scribed  by  atatute  will  be  sufficient  even  if  not  reoeived  and  read  by  cred- 
itors.^ 

nr.  HEARING  ON  APPLICATION  FOR  DISCHARGE, 
a.  Appeannoea. —  Upon  the  filing  of  the  application  and  the  giving  of 
notice  a  creditor  opposing  the  application  must  enter  his  appearance  in 
opposition  thereto  on  the  day  when  the  creditors  are  required  to  show 
cause.^  This  requirement  should  be  sftrictly  followed.^  The  court  may,  in 
its  discretion,  extend  the  time  within  which  the  creditor  may  enter  his 
appearance  in  opposition  to  a  bankrupt's  discharge  even  after  the  expiration 
of  the  time  limit  provided  in  the  general  order.*^  The  appearance  may  bo 
made  by  the  creditor  in  person  or  by  an  attorney  "  who  shall  be  an  attorney 
or  counsellor  authorized  to  practice  in  the  circuit  or  district  court."  ^  On 
the  call  of  the  case  on  the  return  day,  if  no  appearance  is  entered  or  filed, 
and  the  statutory  facts  as  to  time,  piiblication  and  mailing,  etc.,  appear,  a 
discharge  follows.^     The  judge  does  not,  as  a  rule,  investigate  further." 

58.  Thi«  praotioe  is  recofmaended.  Foi  Grant  (D.  C,  Pa.),  14  Aiu.  6.  R.  adS,  135 
fiample  rules  and  forms,  see  Buks  X  and  Fed.  889;  In  re  Clothier  (D.  Cf,  Pa),  r> 
XI,  No.   Diet,   of  N.   Y.,    1   N.   B.   N.    IW;    Am.  B.  R.  203,  108  Fed.  199. 

and  Forms   S.  &  T.  Erie  Connty    (N.  Y.)       Failure  to  enter  an  appearance  on  the 

Dist.,  1  X.  B.  N.  123;   In  re  Sykes    (D.  C,  return    day    precludes    the    creditor    from 

Tenn.),  6  Am.  B.  R.  264,  106  Fed.  669.  thereafter    appearing    and    filinpr    speeifica- 

Forms  of  order  to  show  cause  and  certifi-  tions.    In  re  Ginsbury  (D.  C,  Pa.),  12  Am. 

cate     of     couformit}^     see     Supplementary  B.  R.  459,  130  Fed.  627. 
Forms  Nos.  108,  109.  61.  In  re  Levin   (C.  C.  A.,  Ist  Cir.),  23 

58a.  In  re  WoUowita  (C.  C.  A..  2d  Cir.),  Am.  B.  R.  845,  170  Fed.  177. 
27  Am.  B.  R.  558.  in  which  case  it  was  held         62.  General  Order  IV,  Bankr.  Act,  ft  1(9) . 

that  Bankruptcy  Rule  20  (So.  Dist..  N.  Y.),  In   re  Gasser    (C.  C.  A.,  8th  Cir.),  5  Am. 

providing  that:     "If  the  first  meeting  of  g.  R.  82,  104  Fed.  637,  in  which  the  court 

creditors  is  not  called  and  the  examination  ^eld    that    an    attorney    at    law    admitted 

of  hankrupt  at  such  meeting  begun,  carried  .     nractice  in  the  district  court  who  enters 

on  and  completed  before  the  discharge  is  ^  P^^^^"^^  ^"  ^^^  /I,       ^fY*^^' ^"^^Z"^" 

filed,  the  referee  is  directed  to  certify  such  ^"^  appearance  and  files  objections  to  the 

facts   to    the   court,   and    thereupon.*  upon  discharge  of  a  bankrupt  must  be  presumed 

notice  to  the  bankrupt,  an  application  to  to   have   authority   so   to   do   without   any 

dismiss  the  petition  for  discharge  may  be  special  written  power  of  attorney  to  take 

made,"  is  not  obnoxious  to  the  bankruptcy  such    action.      See    Creditors    v.    Williams 

act  and  void,  as  adding  a  new  ground  for  Fed.  Cas.  3,379:    In  re  Palmer,   Fed.   Cas 

the  refusal  of  a  discharge,  since  it  merely  io,682:  In  re  McVev,  Fed.  Cas.  8,932. 
provides  for  the  details  of  the  form,  manner         gg    j;,^,^  j^  ^^  Marshall  Paper  Co.   (C.  C. 

^nl  time  of  givmg  notice  of  the  application  ,      -,  *   <^.    ^     i    *_    w    u     <ro    -mo  ir^i 

for  a  discharge  ^^  ^^*   ^"'-^^  **  ^^'   ^^-   ^'   '^^^^'  ^^^  ^'^• 

58b.  In  re  Downing  (D.  C,  N.  ¥.),  28  Am.  ^^2;  Taleott  v.  Friend  et  al.   (C.  C.  A.,  7th 

B.  R.  778.  Cir.),  24  Am.  B.  R.  708,  713,  179  Fed.  670. 

59.  General  Order  XXXII.  64.  In  re  Royal  (D.  C,  No.  Car.),  7  Am. 

60.  Appearances  must  be  entered  as  re-  B.  R.  636,  113  Fed.  140. 
<liured    in    General    Order    XXXII;    In    re 
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The  bankrupt  should  be  ordered  to  attend  upon  the  hearing  if  the  creditors 
so  request.®*^  The  failure  to  appear  on  the  return  day  will  ordinarily  pre- 
clude a  creditor  from  subdequently  filing  specifications  of  objections.*  An 
objection  going  to  the  jurisdiction  cannot,  it  seems,  be  made  for  the  first 
time  on  the  application  for  a  discharge.^  Thus,  the  objection  that  a  bankrupt 
is  a  non-resident  will  not  be  considered.®^ 

b.  Specifications  of  objections. — (1)  In  qeiukkaj^ — If  an  appearance  is 
made  in  opposition  to  the  discharge  by  any  party  in  interest,  such  party  must 
file  a  specification  in  writing  of  the  grounds  of  his  opposition  within  ten  days 
thereafter.®*  The  purpose  of  such  specifications  is  to  give  the  bankrupt 
notice  of  the  partioular  conduct  of  his  which  is  challenged  aa  an  objection  to 
his  discharge.''^  Under  the  general  order  the  time  may  be  enlarged  by  the 
judge,  or,  in  given  circumstances,  a  late  specification  may  be  filed  nunc 
pro  tunc!^^  The  hearing  must  then  go  on  "  at  such  time  as  will  give  parties 
in  interest  a  reasonable  opportunity  to  be  fully  heard.''  It  must  be  before 
th0  judge  or  before  a  special  master  appointed  for  that  purpose ;  a  jury  cannot 
be  demanded."'^ 

(2)  Who  mat  pilb  speoipioations. — Subsection  h  as  amended  by  the 
amendatory  act  of  1910  limits  the  right  to  oppose  to  parties  in  interest,  or 
the  trustee  when  duly  authorized  by  a  meeting  of  the  creditors  called  for  that 
purpose.  The  meeting  which  authorizes  the  trustee  to  oppose  the  discharge 
may  be  called  by  the  referee;  it  is  not  necessary  that  the  district  judge  should 
specially  authorize  the  meeting."*  A  party  in  interest  is  mCAnt  to  include 
only  e  party  who  has  some  pecuniary  interest  in  the  discharge."    Spedfica- 


65.  See  discussion  under  Section  Seven 
of  this  work,  ante.  In  re  Shanker  (D.  C, 
Pa.),  15  Am.  B.  R.  109,  138  Fed.  862. 

66.  In  re  Ginaburg  (D.  C,  Pa.),  12  Am. 
B.  R.  459,  130  Fed.  627;  In  re  Eidom,  Fed. 
Cas.  4,314. 

The  appearance  of  the  parties  before  the 
referee  and  the  acquiescence  of  the  object- 
ing creditor  in  the  proceeding  thereunder 
cure  any  infirmities  that  may  exist  in  the 
application.  In  re  Taylor  (D.  C,  Ala.),  26 
Am.  B.  R.  143. 

67.  Allen  &  Co.  v.  Thompson,  10  Fed. 
116;  In  re  Ives,  Fed.  Cas.  7,115;  In  re  Pola- 
koff  (Ref.,  N.  Y.),  1  Am.  B.  R.  358. 

68.  In  re  Gk)odale  (D.  C,  N.  Y.),  6  Am. 
B.  R.  493,  109  Fed.  783. 

69.  General  Order  XXXII;  In  re  Albrecht 
(D.  C.  Pa.),  5  Am.  B.  R.  223,  104  Fed.  974. 

70.  In  re  Hirsch  (D.  C,  Tenn.),  2  Am. 
B.  R.  715,  96  Fed.  468. 

71.  In  re  Grefe,  Fed.  Cas.  5,794;  In  re 
Friee  (D.  C,  Iowa),  2  Am.  B.  R.  674.  96 
Fed.  611. 

Time  of  filing  extended. —  The  district 
judpe  may,  in  his  discretion,  extend  the 
time  witliin  which  a  creditor  mav  enter 
his  appearance  and  file  specifications  in  op- 
])oaiti()n  to  a  bankrupt's  discharge.  In  re 
Levin  (C.  C.  A.,  Idt  Cir.),  23  Am.  B.  R. 
845,  176  Fed.  177. 


Failure  ta  file  specifications  within  the 
time  limited  by  General  Oder  32  can  only 
be  excused  upon  reasons  sati^actory  to  the 
court.     In  re  Clothier   (D.  C,  Pa.),  6  Am. 

B.  R.  203,  108  Fed.  199. 

72.  Compare  Bankr.  Act,  §  19.  A  jury 
trial  was  possible  under  the  former  law. 

72a.  In  re  Reiff  (D.  C,  Pa.),  29  Am.  B. 
R.  753. 

78.  Pecuniary  interest. —  In  re  Price  (D. 

C,  Iowa),  2  Am.  B.  R.  874,  96  Fed.  611. 
In  the  case  of  In  re  Levey  (D.  C,  N.  Y.). 
13  Am.  B.  R.  312,  133  Fed.  572,  the  court 
said:  "The  court  is  of  the  opinion  that  it 
was  the  purpose  of  Congress  to  enable  any 
person  having  a  personal  pecuniary  interest 
or  a  representative  pecuniary  interest  in 
preventing  a  discharge,  to  oppose  the  dis- 
charge of  the  bankrupt." 

The  term  ''parties  in  interest"  includes 
all  creditors  who  have  had  their  claims 
allowed  and  who  have  participated  in  the 
distribution  of  the  insufficient  assets.  Tal- 
cott  V.  Friend  et  al.  (C.  C.  A.,  7th  Cir.),  24 
Am.  B.  R.  708,  713.  179  Fed.  676. 

The  executor  or  administrator  of  a  de- 
ceased creditor  of  the  banknipt.  who  had 
proved  his  claim,  it  seems,  may  file  specifi- 
cations of  objection.  In  re  Levev  (D.  C, 
N.  Y.l.  13  Am.  B.  B.  312.  133  Fed.  572. 
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tioBsmav  be  filed  bj  aiij  person  having  a  peeoHiiiry  hitereat  in  resisting  the 
discharge  of  the  bankrupt,  as  one  owning  'an  ^^  unliquidated  x^laim/'  "'*  or 
Tviere  the  party  holds  an  ^equitable  claim  only  against  the  estate,''^  or  is  the 
assignee  of  a  judgment,  ^heduled  in  the  name  of  the  original  credifcor,^^ 
or  where  his  claim  is  being  eoutesited,^^  even  though  such  person  has  not 
proven  a  debt,"  or  his  debt  ie  no  liHiger  provable.^  If  the  e^im  is  barred  by 
the  statute  of  limitations  between  the  filing  of  objections^  and  the  hearing 
thereon,  the  objecting  creditor  did  not  lose  his  right  to  oppose  the  discharge.^ 
If  the  limitation  had  not  expired  at  the  time  of  bankrupted  the  debt  is  prov- 
able." A  creditor  having  k  ctaif^  which  is  not  dischargeable  may  not  be 
heard  in  opposition.^^  Where  petiticmers  mnxply  allege  that  diey  are  credi- 
tors of  the  bankrupt,  it  is  insuffioienft  to  show  that  they  are  '*  parties  in  in- 
terest" "    If  a  member  of  a  firm  files  objections  he  must  show  diat  he  is  aot- 


74.  Ex  parte  Traphagen,  Fed  Cas.  14,140; 
In  re  Shepard,  Fed*  Caia.  12,75^ ;  In  re 
Smith,  Fed.  Cas.  12,977;  In  te  BonteUe,  Fed. 
Cas.  1.705;  Books  Case,  Fed.  Cas.  }»637; 
In  re  Levey  (D.  C,  K.  Y.),  13  Am.  K  R. 
312.  133  Fed.  572,  quoting  Collier  on  Bank- 
ruptcy (5tb  £d.),  p.  172.  Tile  plaintiff  m 
an  action  on  a  promissory  note,  in  wJbifih 
the  bankrupt  denies  liability  is  a  pfti^y  in- 
terested to  sueh  an  extent  as  to  enable  him 
to  object  to  a  disebarge.  lit  re  Conroy  <D. 
C,  Pa.),  14  Am.  B.  R<  249,  134  Fed.  764. 

An  allegation  that  the  objector,  "being 
iifterested  as  a  creditar  in  the  estate  of 
Jacob  NathansoB,  a  bsAkrupt,  does  berebgr 
oppose,"  etc.,  is  sufikient  to  show  that  the 
objecting  creditor  is  one  of  the  parties  in 
interest.  Matter  of  Nathansoa  (D.  C,  N. 
Y.).  19  Adl  B.  R.  56,  155  Fed.  645. 

75.  In  re  Tebbetts,  Fed.  Cas.  No.  13,817; 
In  re  Conroy  (D.  C,  Pa.),  14  Am.  B.  R. 
249,  252,  134  Fed.  764. 

7Sa.  In  re  Haley  (C.  C.  A.,  9tb  Cir.),  30 
Am.  B.  R.  644. 

76.  In  re  Belden,  Fed.  Cas.  No.  1,238; 
In  re  Conroy  (D.  C,  Pa.),  14  Am-  B.  R.  249, 
252,  134  Fed.  764. 

77.  In  re  Frice  (D.  C,  Iowa),  2  Am.  B. 
R.  674,  96  Fed.  611;  Matter  of  Nathanson 
(D.  C,  N.  Y.),  19  Am.  B.  R.  56,  1^5  Fed. 
645;  In  re  Haley  (C.  C.  A.,  9th  Cir.),  30 
■Am.  B.  R.  644.  This  was  not  so  under  the 
former  law.  Compare  In  re  Murdock,  Fed. 
Cas.  9,939.  See  also  In  re  Beklon,  Fed.  Cas. 
1.238,  and  In  re  Bush,  Fed.  Cas.  2,222. 

78.  Matter  of  Bimberg  (D.  C,  N.  Y.),  9 
Afti.  B.  R.  601;  In  re  Conroy  (D.  C,  Pa.), 
14  Am.  B.  R.  249,  134  Fed.  764.  A  creditor 
v.ho  has  been  paid  in  full  cannot  oppose 
disi'harge.  In  re  Harr  (D.  C,  Mo.),  16 
Am.  B.  R.  213,  143  Fed.  421.  Nor  can  a 
creditor  whose  debt  is  barred  by  the  statute 
of  limitations.    In  re  Burk,  Fed.  Cas.  2,156. 

79.  Statute  of  limitations.*- In  the  case 
of  In  re  Westbrook  (D.  C,  Ala.),  26  Am. 
B.  R.  181,  182,  the  court  said:  "  This  mat- 
ter comes  on  to  be  heard  upon  the  objec- 
tion of  a  creditor \ to  the  application  of 
the  bankrupt  for  his  discharge.    The  bank- 


rupt denies  the  right  of  the  objecting  cred- 
itor to  appear  and  object  as  a  party  in 
interest^  because  bis  claim  has  become 
barred  by.  the  statute  of  limitations,  after 
the  filing  of  the  specifications  of  objections, 
but  before  the  hearing  of  the  application. 
The  statute  of  limitations  does  not  destroy 
the  cause  of  action,  but  merely  affects  the 
femedy.  If  not  epeclAl^  pleaded  by^  the 
debtor,  when  the  claim  is  sued  on,  Judg- 
ment would  go  against  him.  The  defense 
is  personal  and  waived  by  a  failure  to 
plead.  In  view  of  the  nature  of  the  de- 
fense there  is  left  in  the  creditor  a  sub- 
sisting cause  of  action  in  spite  of  i^he  run- 
ning of  the  statute.  He  is  therefore  a  party 
in  interest,  ever  thereafter,  in  resisting  the 
discharge. .  Ag.ain,  when  the  specification 
of  objection  was  filed  by  the  creditor,  the 
statute  had  not  run.  He.  was  then  a  party 
in  interest,  and  it  seems  to  me,  the  time 
as  of  which  this  interest  is  to  be  deter- 
mined is  the  time  of  the  beginning  o/  the 
opposition  to  a  discharge.'^ 

80.  See  discussion  under  Section  Sixty - 
three,  sub-heading  ''Debts  outlawed  by  stat- 
ute of  limitations.'^ 

81.  In  re  Servis    (D.  C,  Iowa),   15  Am. 

B.  R.  271,  140  Fed.  222;  In  re  Maples  (D. 

C,  Mont.),  5  Am.  B.  R.  426,  105  Fed.  919; 
In  re  Main  (P.  C,  Iowa),  30  Am.  B.  R.  547. 

Creditor  who  has  proved  claim. —  Al- 
though a  bankrupt  is  not  entitled  to  be 
discharged  from  debts  fraudulently  con- 
tracted, a  creditor  who  has  proved  a  claim 
and  from  whom  goods  have  been  obtained 
by  bankrupt  under  a  false  property  state- 
ment in  writing,  nuiy  validly  contest  bank- 
rupt's application  for  a  discharge.  Matter 
of  Reed  (D.  C,  Okl.),  26  Am.  B.  R.  286. 

82.  In  re  Chandler  (C.  C.  A.,  7th  Cir.), 
14  Am.  B.  R.  512,  138  Fed.  637,  holding 
that  the  petition  should  show  that  the  pe- 
titioners have  at  the  time  provable  debts 
against  the  bankrupt  which  will  be  affected 
by  his  discharge;  In  re  Barrager  (T).  C, 
Iowa),  37  Am.  B.  R.  366,  holding  creditors 
named    in    tlie    bankrupt's    schedules    are 
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ing.with  th€  consent  of  the  other  memb^cs.*'  It  was  held  under  the  law  prior 
to  the  amendment  of  1910  that  s.  truatee  is  \a  ^'  party  in  interest "  and  maj 
file  objections,  when  it  appears  that  he  is  seeking  to  recover  from  the  bank- 
rupt property  alleged  to  belong  to  the  estate,"  Under  the  law  its  amended  he 
is  not  a  party  to  the  proceedings  until  he  has  been  authorized  to  a{^)ear  by  a 
creditors'  meet^ig*^^  In  Pennsylvania  ta  creditor  ooay  prosecute  his  objec- 
tions to  the  discharge  of  a  bankrupt,  in  forma  pauperis.^ 

(3)  Form  and  contents  of  sPBCiFicATio2irB.-— Oflftcial  Form  No.  58 
should  be  followed  in  preparing  the  specifioatJons.  It  will  requijre  modifi- 
cation to  meet  the  circumstances  of  the  particular  oaae.  They  should  be  in 
writing,  and  should  contain  allegations  sufBci^iit  4k)  show  that  all  essential 
facte  exist  bringing  the  opposition  within  the  grounds  specified  by  the 
statute.^  Specifications  must  be  clear  and  unequivocal^  and  p(>ntain  specific 
averments  of  facts ;  they  should  be  pleaded  with  greater  particularity  than 
complaints  in  civil  actions;  indeed,  they  niore  nearly  resemble  indict- 
ments, especially  if  the  commission  of  one  of  tlie:  offemaes  against  the  law  is 
relied  on,*'  although  the  strict  rules  applicable  to  indictments  may  not 


prima  facie  creditors  entitled  to  oppose  dis- 
charge. 

83.  In  re  Hendrick  (D.  C,  Ky.),  10  Am. 
B.  R.  218,  143  Fed.  647. 

84.  In  re  Levey  (D.  C,  N.  Y.),  13  Am. 
B.  R.  312.  133  F^d.  572;  In  re  Hockman 
(D.  C.  Pa.),  30  Am.  B.  R.  921. 

84a.  In  re  Hockman  (D.  C,  Pa.),  30  Am. 

B.  R.  921. 

85.  In  re  Guifbert  (D.  C,  Pa.),  18  Am.  B. 
R.  830,  154  Fed.  67S. 

88.  See  also  Supplementary  Forms,  No. 
111. 

Form  and  cc^ntents  of  spedfications;-*  In 
re  Peacock  (D.  C,  No.  Car.),  4  Am.  B.  R. 
136,  101  Fed.  560;  In  re  Qnackenbush  (D. 

C,  N.  Y.),  4  Am.B.  R.  2T4,  102  Fed.  282; 
In  re  Kaiser  (D.  C,  Minn.),  8  Am.  B.  R. 
767,  99  Fed.  689. 

A  spooification  of  objection  to  a  bank- 
rupt's discharge  alleging  that,  within  the 
four  months'  period,  the  bankrupts  trans- 
ferred, removed,  destroyed  or  concealed 
their  property,  with  intent  to  hinder,  delay 
and  defraud  their  creditors,  in  that,  about 
a  week  prior  to  the  filmg  of  the  piptition. 
and  at  other  times,  they  removed  and  con- 
cealed large  quantities  of  merchandise  in 
a  certain  nouse,  with  intent  to  hinder,  de- 
lay, and  defraud  their  creditors,  is  suffi- 
cient. Milgraum  v.  Ost  (D.  C,  Pa.),  12  ^m. 
B.  R.   306,   129  Fed.   827. 

Where  the  written  specifications  are  that 
the  bankrupt  has  "concealed  part  of  his 
effects  from  the  court,"  and  has,  **  in  con- 
templation of  becoming  a  bankrupt,  made 
payments,  transfers,  and  assignments  of  his 
property  for  the  purpose  of  preferring  a 
creditor  having  a  claim  against  him,  and 
to  prevent  the  same  from  coming  into  the 
hands  of  the  tni?<to<\  such  specifications  are 
not  sufrifiently  tU'finite  and  are  too  vague 
and  gpiicral  to  j)rcv<*nt  the  discharge  of  the 


bankrupt.  In  re  Hixon  (D.  C,  Iowa),  1 
Am.  B.  R.  «10,  98  Fed.  440. 

All  allegation  that  said  bankrupts,  with 
intent  to  eoneeal  their  financial  condition, 
did  destroy,  tbrough  the  agenoy  of  their 
regularly  authorised  b^kkeeper,  canceled 
checks  drawn  by  them,  and  also,  tlie  check 
stubS)  from  which  such  condition  might 
Ik;  ascertained,  is  sufficiently  speoiflc.  God- 
schalk  Co.  V.  Sterling  (C.  C.  A.,  3d  Cir.), 
12  Am.  B.  R.  302,  129  Fed.  580.  But  it 
has  been  held  that  a  specification  of  ob- 
jection to  a  bankrupt's  discharge  that  said 
bankrupts,  with  intent  to  conceal  their 
financial  condition,  have  destroyed,  con- 
cealed, or  failed  to  keep  books  of  account 
or  record,  from  which  such  condition  might 
be  ascertained,  is  insufficient,  because  it  fol- 
lows the  words  of  the  statute.  Milgraum 
V.  Ost  (D.  C,  Pa.),  12  Am.  B.  R.  306,  129 
Fed.  827. 

Criminal  eoncealment.  *—  Specifications 
must  aver  scienter  and  all  essential  facts 
necessary  to  establish  the  commission  of  the 
offense.  In  re  Kaiser  (D.  C,  Minn.),  3  Am. 
B.  R.  767.  99  Fed.  d89 :  Matter  of  Wetmore 
(Ref.,  N.  Y.),  6  Am.  B.  R.  703. 

87.  Clear,  positive  and  direct. —  Specifica- 
tions in  opposition  to  a  bankrupt's  applica- 
tion for  a  discharge,  and  the  proofs  in  sup- 
port thereof,  should  be  dear,  positive,  tnd 
direct.  The  opposing  creditor  or  creditors 
must  distinctly  allege  and  prove  on^  or 
more  of  the  statutory  grounds  for  refusing 
a  discharge.  In  re  McGurn  (D.  C.  Xev.), 
4  Am.  B.  R.  469.  See  also  In  re  Thomas 
(I).  C.  Iowa),  1  Am.  B.  R.  315.  92  Fed- 
912;  In  re  Holman  (D.  C,  Iowa),  1  Am. 
B.  R.  600,  92  Fed.  512;  In  re  Hixon  (D.  C 
Iowa),  1  Am.  B,  R.  610.  93  Fed.  440;  In 
re  Hirsch  (D.  C,  Tenn.),  2  Am.  B.  R.  715, 
96  Fed.  468;  In  re  Kaiser   (D.  C,  Minn.), 
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apply  ®  Allegations  must  be  specific  ahd  of  stt<*h  a  character  that  their 
siifliciency  may  be  met  by  demiufrer,  or  J>y  exceptioiis  tinalogojos  to  thoee 
allowed  in  equity;*^  mere  general  avermenta  at'^  not  rfafficiemt.*^    If  they 
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3  Am.  B.  R.  767,  Q»  Fed.  689;  In  re  P^a^ 
cock  (D.  C,  No.  Car.),  4  Am.  B.  R.  136, 
101  Fed.  560;  In  re  McQom  -fD.  C,  Nev.)* 

4  Am.  B.  R.  459,  103  Fed.  743;  In  re 
Quackenbufth  (D.  C,  N.  Y.),  4  Am.  B.  R. 
274,  102  Fed.  282 ;  In  re  Qik^  (Bief .,  N. 
y.),  5  Am.  B.  R.  271;  In  re  Wolfensohn 
(Ref,  K.  Y.),  5  Am.  B.  R.  60;'  Malter  of 
Wetmore  (Ref.,  N.  Y.),  6  Am.  B.  R.  709; 
In  re  Idzall  (B.  C,  Iowa),  2  Am.  B.  K.  741, 
96  Fed.  314;  In  re  Griffin  Bros.  (D.  C, 
Ala.),  19  Am.  B.  R.  78,  154  Fed.  537;  In 
re  Main  (D.  C,  lo^nra),  30  Am.  B.  R.  547, 
citing  text. 

Concealment  of  or  failure  to  keep  books 
— -SniBcient  allegatioas.-**  Objections  to  a 
bankrupt's  discliarge  upon  the  ground  that 
Yit  ''concealed  or  failed  to  have  kept  books 
of  account  or  the  records  |r()m  which  his 
financial  condition  might  be  .ascertained,** 
and  that  "while  under  examination '  under 
oath  before  the  referee  he  failed  to  show 
what  he  did  or  had  done  with  money  which 
he  alleged  to  hare  borrowed  fvom  his  sister- 
in-law/'  naming  her.  are  sufficiently  speeifio. 
In  re  Randall  (D.  a,  Pa.),  20  Am.  B.  B. 
305.  159  Fwl.  298. 

W^ere  a  bankrupt  testifies  that  he  kept 
no  books  of  account,  an  objection  to  tne 
granting  of  his  discharge,  following  ihe 
v>'ord9  of  the  statute,  that  he  failed  to  keep 
books  of  account  or  records  from  which  bis 
financial  condition  might  be  ascertained 
"with  intent  to  conceal  his  true  financial 
condition  and  in  contemplation  of  bank- 
ruptcy" is  sufficient.  But  this  form  of  ob- 
jection, following  the  language  of  the  stat- 
ute, may  be  critieised,  in  that  rt  is  impos- 
sible to  tell  whether  an  utter  failure  to  keep 
books  is  intended  to  be  charged,  or  whether 
the  books  that  were  kept  are  insufficient 
to  show  the  true  condition  of  the  bank- 
rupt's property.  In  re  Lewis  (D.  C,  N*.  Y.), 
20  Am.  B.  R.  711,  163  Fed.  137. 

In  the  case  of  In  re  Magen  Bros.  Co.  (C. 
C.  A.,  3d  Cir.),  27  Am.  B.  R.  729,  the  court 
said:  "Whether  a  bankrupt  has  kept  such 
accounts,  and,  if  so,  whether  he  retains,  con- 
<^al8,  or  destroys  them,  is  a  matter  pecu- 
liarly within  his  own  knowledge  and  which, 
in  the  nature  of  things,  a  creditor  ordinarily 
does  not  know.  All  he  does  know  is  that 
the  bankrupt  has  not  surrendered  such 
books  to  the  trustee.  Now  the  purpose  of 
a  specification  is  to  fairly  apprise  the  bank- 
nit  of  such  matters  in  bar  of  his  discharge 
as  will  be  insisted  upon,  in  order  that  he 
"^ay  be  able  to  meet  them.  Such  matters 
'ire  not  to  be  specified  with  the  exactness 
and  formality  required  in  indictments,  but 


only  in  such  substantial  form  as  will  fairly 
inform  one  of  the  charges  made  against 
hind.  But'  w^iere,  aa  in  the  ease  of  books* of 
account,  the  bankrupt  in  the  very ,  nature 
of  things,  and  he  alotie  already  knows  what 
bopk$  he  didgr  did  not  keep,  and  the  pre^- 
itor  does  not  know,  except  as  he  infers  iheir 
non-existence,  ooneealuxent;  or  destnidtion 
from  the  fact  of  their  non-delivery  to  the 
trustee,  it  would  seenol  that  »  specification 
following  the  language  ,of  the  statute  ai^d 
covering  non-keeping,  concealment,  or  de- 
struction stifficiently  and  fairly  appHses  thb 
bankrupt  •  of  the  matter  insisted  upon  in  , 
that  respect.**  Citing  (jrodshalk  v.  Sterl- 
ing (C.  C.  A.,  3d  Cir.),  12  Ada,  B.  R.  302» 
129  Fed.  680,  64  C.  C.  A.  148. 

88.  In  re  Blalock  (D.  C,  So.  Cat.),  9  Att^. 
B.  R.  266,  lis  Fed.  679. 

Criminal  indictment. —  Where  the  offense 
is  one  prohibited  by  §  29  of  the  act  the  alle- 
gations should  be  set  forth  with  substan- 
tially the  exactness  of  a  criminal  indB:t- 
ment.  Matter  of  Wetmore  (Ref.,  N,  Y.), 
6  Am.  B.  R.  703;  .In  re  Hirsch  <D.  C, 
Tenn.)>  2  Am.  B.  R.  715,  96  Fed.  468;  In  re 
Quackenbush  (d.  C,  K.  Y.),  4  Am.  B.  R. 
274,  102  Fed.  282.  So  far  as  the  specifica- 
tions charffe  or  attempt  to  charge  the  com- 
mission of  a  crime,  they  must  state  faets 
showing  the  commission  of  the  crime  with 
substantially  the  same  particularity  and. 
exactness  required  in  an  indictment.  In  re 
Levey  (D.  0.,  N.  Y.),  13  Am.  B.  R.  312, 
183  Fed.  572. 

89.  In  re  Troeder  (C.  C.  A.,  Ist  Cir.) ,  17 
Am.  B.  R.  723,  150  Fed.  710. 

90.  In  re  8teed  (D.  C,  No.  Car.),  6  Am. 
B.  R.  73,  107  Fed.  682;  In  re  Peck  (D.  C, 
Conn.),  9  Am.  B.  R.  747,  120  Fed.  972; 
In  re  Parish  (D.  C,  Iowa),  10  Am,  B.  R. 
548,  122  Fed.  553;  In  re  Chandler  (C.  C 
A.,  7th  Cir.)»  14  Am.  B.  R,  512,  138  Fed. 
637;  In  re  Servis  (D.  Ca  Iowa),  15  Am. 
B.  R.  271,  140  Fed.  222. 

General  averments.— Specifications  of  ob- 
jections to  a  bankrupt's  discharge,  in  gen- 
eral terms  following  the  language  of  the 
statute,  should  be  ordered  amended  or  made 
more  specific,  provided  an  objection  thereto 
is  taken  before  trial;  but  where  a  motion 
to  amend  is  not  made  until  after  witnesses 
have  been  called  and  it  is  apparent  that  the 
bankrupt  will  not  be  aff'ected  by  surprise 
or  prejudice  by  proceeding  upon  the  speci- 
fications as  they  stand,  it  is  not  error  to 
den^'  the  motion  until  the  testimony  is 
heard  whicli  might  supplv  the  doficiencr. 
In  re  Mintzcr  (D.  C,  N.  Y.),  28  Am.  B.  R. 
743. 
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fail  to  allege  any  fact  which  by  any  construction  would  be  deemed  ground 
for  denying  a  discharge,  they  will  be  disregarded  although  not  excepted  to.*^ 
The  specifications  should  allege  that  the  objecting  creditor  will  be  affected  by 
the  discharge,  and  is  therefore  interested  in  defeating  it.®^  It  is  also  neces- 
sary for  the  petitioners  to  aver  in  their  application  the  facts  showing  their 
freedom  from  laches.^  Where  it  is  charged  that  the  bankrupt  has  com- 
mitted an  act  punishable  by  imprisonment  under  the  bankrupt  act  it  must 
be  alleged  to  have  been  done  "knowingly  and  fraudulently," •*  but  specifi- 
cations may  be  amended  so  as  to  allege  that  the  acts  complained  of  were 
knowingly  ^and  fraudulently  committed.^  The  exact  language  of  the  statute 
should  not  be  used;^  unless,  as  in  the  ease  of  failure  to  keep  books  of 
accounts,  the-language  of  the  statute  is  sufiicient  to  serve  the  purpose  of  giving 
notice  to  the  offender  of  the  particular  conduct  which  is  charged  against  him 
as  an  offense.®^  If  vague  or  general,  or  merely  asserting  acts  which  would 
render  certain  debts  not  dischargeable,  but  not  affect  the  right  to  a  discharge 
proper,  the  specifications  will  be  dismissed.^  Two  grounds  of  objection 
should  not  be  included  in  one  specification.®*     Where  property  has  been 


91.  In  re  McCarthy  (D.  C,  N.  Y.),  22 
Am.  6.  R.  499,  170  Fed.  859. 

92.  In  re  Servis  (D.  C.,  Iowa),  16  Am. 
B.  R.  2T1,  140  Fed.  222;  In  re  Brown  (C.  C. 
A.,  6th  Cir.),  7  Am.  B.  R.  252,  112  Fed. 
49. 

93.  In  re  Griffin  Bros.  (D.  C,  Ala.)*  19 
Am.  B.  R.  7S,  154  Fed,  537. 

94.  In  re  Blalock  (D.  C,  So.  Gar.),  9 
Am.  B.  R.  266,  118  Fed.  679;  In  re  Peck 
(D.  C,  Ct.),  9  Am.  B.  R.  747,  120  Fed.  972; 
In  re  Patterson  (D.  C,  N.  Y),  10  Am.  B.  R. 
371,  121  Fed.  921;  In  re  Levey  (D.  C, 
N.  Y.),  13  Am.  B.  R.  312,  133  Fed.  572; 
In  re  Talpin  (D.  C,  la.),  14  Am.  B.  B. 
360,  135  Fed.  861. 

Where  concealment  of  true  flnanelal  con- 
dition is  alleged,  and  there  is  no  allegation 
as  to  knowledge  or  fraudulent  intent,  the 
specification  is  insufficient.  In  re  Wetmore 
(Ref.,  N.  Y.),  6  Am.  B.  R.  703.  Where  the 
allegation  is  that  the  bankrupt  has  con- 
cealed assets,  it  must  be  alleged  that  such 
concealment  was  "knowingly  and  fraudu- 
lently" done.  Property  should  be  de- 
scribed in  such  a  manner  that  it  may  be 
clearly  identified,  specifications  should  not 
be  used  as  a  dragnet  or  as  a  cover  for  a 
fishing  excursion."  In  re  Mudd  (D.  C, 
Mo.),  5  Am.  B.  R.  242,  105  Fed.  348.  See 
also  In   re   Peck    (D.    C,    Conn.),   9    Am. 

B.  R.  747,  120  Fed.  972;  In  re  Hirsch    (D. 

C,  Tenn.),  2  Am.  B.  R.  715,  96  Fed.  468; 
In  re  Adams  (D.  C,  N.  Y.),  22  Am.  B.  R. 
613,  171  Fed.  590. 

95.  In  re  Knaszak  (D.  C,  N.  Y.),  18  Am. 
B.  R.  187,  151  Fed.  503. 


96.  In  re  HcNamara  (Ref.,  N.  Y.),  2 
Am.  B.  R.  566;  In  re  Hirsoh  (D.  C,  Tenn. I, 
2  Am.  B.  R.  715,  96  Fed.  468;  In  re  Levey 
(D.  C,  N.  Y.),  13  Am.  B.  R.  317,  133  Fed. 
572;  In  re  Wetmore  (D.  C,  N.  Y.),  6  Am. 
B.  R.  704,  99  Fed.  703 ;  In  re  Condict,  Fed. 
Cas.  3,094;  Matter  of  Remmers  (C.  G.  A, 
8th  Cir.),  23  Am.  B.  R.  78,  173  Fed.  484; 
Milgraum  t.  Ost  (D.  C,  Pa.),  12  Am.  B.  R. 
306,  129  Fed.  827. 

97.  In  re  Hirsch  (D.  C,  Tenn.),  2  Am. 
B.  R.  713,  96  Fed.  468;  In  re  Ginsburg 
(D.  C,  Pa.),  12  Am.  B.  R.  459,  130  Fed. 
627;  In  re  Patterson  (D.  C,  N.  Y.),  10 
Am.  B.  R.  371,  121  Fed.  921;  Milgraum  v. 
Ost  (D.  C,  Pa.),  12  Am.  B.  R.  306,  129 
Fed.  827;  In  re  Brod  (D.  C,  Ga.),  21  Am. 
B.  R.  426,  166  Fed.  1,011. 

96.  In  re  Hixon  (D.  C,  Iowa),  1  Am. 
B.  R.  610,  93  Fed.  440;  In  re  Holman 
(D.  C,  Iowa),  1  Am.  B.  R.  600,  92  Fed. 
612;  In  re  Shepherd,  2  N.  B.  N.  Rep.  1,020; 
In  re  Hill,  Fed.  Cas.  6,482;  In  re  Belli«. 
Fed.  Cas.  1,275.  Compare  Bragassa  v.  St. 
Louis  Cycle  (C.  C.  A.,  5th  Cir.),  5  Am.  B. 
R.  700, 'l 07  Fed.  77;  In  re  Blalock  (D.  C, 
So.  Car.),  9  Am.  B.  R.  266,  118  Fed.  679: 
In  re  Parish  (D.  C,  Iowa),  10  Am.  B.  R- 
548,  122  Fed.  553;  In  re  Servis  (D.  C, 
Iowa).  15  Am.  B.  R.  271,  140  Fed.  222. 

99.  Matter  of  Wetmore  (Ref.),  N.  Y.), 
6  Am.  B.  R.  703,  holding  a  charge  that  the 
bankrupt  made  a  false  oath  in  the  proceed- 
ing, and  that  he  concealed  assets  from  the 
trustee,  objectionable. 
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fraudulently  transferred  or  eonoealed  the  specifications  should  disclose  a 
<lescription  of  the  property,  together  with  the  names  of  the  persons  holding 
the  title,  the  time  of  the  transfer,  and  any  other  facts  necessary  to  identify 
the  transaction.^^  Mere  conclusions  of  law  and  alternative  general  aver- 
ments are  not  sufficient, ^^^  The  rule  has  been  stated  to  be  that  facts  relied 
on  to  prevent  a  discharge  must  I;>e  pleaded  with  sufficient  certainty  of  detail 
to  apprise  the  bankrupt  of  the  charge  he  has  to  meet  and  to  enable  the 
court  to  tmderstand  the  issue  to  be  examined  and  determinei-^^ 

(4)  Amendment  of  specifications. — ^Amendments  to  correct  error  due 
to  mistake  or  accident  are  usually  allowed,  if  asked  at-  any  time  prior  to 
the  submission  of  the  case.^*^  It  has  even  been  held  that  under  certain 
circumstances  they  may  be  amended  to  conform  to  the  proofs.^^  Application 
should  be  made  to  the  judge;  a  referee  having  no  power  to  grant  such 
amendments.  ^^    Leave  to  amend  vague  and  indefinite  speeifications  of  objee* 


100.  In  re  Pariah  (D.  a,  Iowa),  10  Am. 
B.  R.  548,  122  Fed.  553. 

101.  In  re  Quackenbush  (D.  C,  N.  Y.), 
4  Am.  B.  R.  274,  102  Fed.  282. 

102.  Matter  of  RemmerB  (C.  C.  A.,  8th 
Cir.),  23  Am.  B.  R.  78,  81,  173  Fed.  484, 
titing  In  re  McNamara  (R<jf.,  N.  Y.),  2 
Am.  B.  R.  566;  In  re  Milgraum  (D.  C),  12 
Am.  B.  R.  306,  129  Fed.  827;,  In  re  Thomas 
(D.  C),  1  Am.  B.  R.  515,  92  Fed.  912; 
In  re  Holman  (D.  C),  1  Am.  B.  R.  600, 
92  Fed.  512. 

Information  to  bankrupt  and  court.— 
specifications  should  distinetly  allege  the 
particular  grounds  relied  upon  to  defeat 
the  discharge,  so  as  to  advise  (1)  the  bank* 
rupt  of  the  grounds  relied  upon,  in  order 
that  he  may  prepare  to  meet  the  same, 
and  (2)  the  court  of  the  issue  to  be  tried^ 
and  should  also  allege  facts  showing  that 
the  party  filing  the  specifications  will  be 
affected  by  the  discharge  and  is  therefore 
interested  in  defeating  the  same.  In  re 
Servia  (D.  C,  Iowa),  15  Am.  B.  R.  271, 
140  Fed.  222;  In  re  Wolfensohn  (Ref., 
X.  Y.),  5  Am.  B.  R.  60. 

108.  In  re  Quackenbush   (D.  C,  N.  Y.), 

4  Am.  B.  R.  274,  102  Fed.  282 ;  la  re  Carley 
iC.  C.  A.,  3d  Cir.),  8  Am.  B.  R.  720,  117 
Fed.  130;  In  re  Hixon  (D.  C,  Iowa),  1  Anu 
B.  R.  610,  93  Fed.  440  9  In  re  Morgan 
fD.  C,  Ark.),  4  Am.  B.  R.  402,  101  Fed. 
982;  In  re  Osborne    (C.  C.   A.,   1st  Cir.), 

5  Am.  B.  R.  165,  116  Fed.  1;  In  re  Glass 
^D.  C,  Tenn.),  9  Am,  B.  R.  391,  119  Fed. 
509. 

Knowingly  and  fraudulently  committed. 
""An  amendment  to  specifications  may  be 
allowed  so  as  to  allege  that  the  acts  com- 
plained of  were  knowingly  and  fraudulently 
committed.    In  re  Knaszak  (D.  C,  N.  Y.), 


18  Am.  B.  R.  187,  151  Fed.  503.  Such  an 
amendment  may  bo  made  nunc  pro  tunc. 
In  re  Pierce  (6.  C,  N.  Y.),  4  Am.  B.  R. 
554,  103  Fed.  64;  In  re  Bemis  (D.  C, 
N.  Y.),  5  Am.  B.  R.  aCt,  104  Fed.  672.  ., 

In  cases  of  mistake  or  accident  the  eourta 
are  extremely  liberal  in  permitting  amend- 
ments. In  rie  Gross  (Ref.,  N.  T.),  5  Am. 
B.  R.  271. 

Laches.— Where  a  creditor,  nineteen 
months  after  filing  its  objections  to  the 
bankrupt's  discharge  and  fifteen  months 
alter  closing  its  c^ae,  .presents  n  petition 
alleging  more  in  detail  but  in  substance  the 
same  transactions  embodied  in  the  obiec* 
tions  of  another  creditor  with  whom  it 
united  in  a  single  joint  motion,  whereby 
the  specifications  of  both  were  referred  to  a 
special  master,  a  refusal  of  the  district 
judge  to  allow  such  additional  specifica- 
tions to  be  filed  is  a  proper  exercise  of 
judicial  discretion.  Kentucky  National 
Bank  v.  Carley  (C.  C.  A.,  3d  Cir.),  10  Am* 
B.  R.  376,  121  Fed.  822. 

When  creditors  delay  the  hearing  upon 
an  application  for  a  discharge  by  reason  of 
their  insufficient  obji^ctions  thereto,  it  tests 
largely  in  the  sound  discretion  of  the  court 
as  to  whether  or  not  amendments  to  such 
specifications  shall  be  permitted.  In  re 
Mudd  (D.  C,  Mo.),  5  Am.  B.  R.  242,  105 
Fed.  348. 

104.  In  re  Lesser  {l>.  C,  N.  Y.),  5  Anu 
B.  R.  330,  108  Fed.  305;  In  re  Knaszak 
(1).  C,  N.  Y.),  18  Am.  B.  R.  187,  151  Fed. 
503. 

105.  In  re  Wolfensohn  (Ref.,  N.  Y.),  5 
Am.  B.  R.  60;  In  re  Kaiser  (D.  C,  Minn.), 
3  Am.  B.  R.  767,  99  Fed.  689;  In  re  Peck 
(D.  C,  Conn.),  9  Am.  B.  R.  747,  120  Fed. 
972. 
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tions  may  be  grantjed.^^  Specifications  of  objections  to  a  bankrupt's  dis- 
charjre  may  be  amended,  in  the  discretion  of  the  court,  after  the  expiration 
of  the  ten  days  allowed  by  General  Order  XXXUT,  for  the  filing  thereof,^*'^ 
provided  the  proposed  amendment  does  not  present  a  new  i-ssue  or  set  up 
new  matter  constituting  an  additional  or  separate  objections  to  the  dis- 
charge.*^^ The  specifications  as  amended  must  merely  amount  to  an  en- 
largement of  the  original,  and  if  they  exceed  this  they  are  not  entitled  to 
come  in.^'*  Amendments  are  discretionary  with  the  district  courts,  and  are 
reviewable  in  the  circuit  court  of  appeals,  uneler  section  2^4-b  of  the  Bank- 
rnpfey  Act/^  Leave  to  amend  should  not  be  granted  where  only  the  words 
of  the  statute  are  us.ed.^*® 

(5)  Waiver  of  defects. — All  objections  to  the  suflSciency  of  specifica- 
tions are  waived  unless  made  before  trial;  "^  unle<is  the  sf>ecification?  are 
fatally  defective  because  failing  to  show  some  jurisdictional  requirement,  a^^, 
for  instance,  that  the  party  filing  them  is  a  party  in  intere&t.*^^  Lack  of 
verification  may  be  waived,"^  and  so  may  a  defect  consisting  of  a  failure  to 
allege  that  the  offense  was  committed  knowingly  and  fraudulently."^ 

(6)  Exceptions  to  specifications. — Objections  to  the  form  of  specifica- 
tions not  taken  in  the  lower  court  cannot  be  raised  on  revicw.^^    The  bank- 


106.  In  re  Wittenberg  (D.  C,  Pa.),  20 
Atti.  B.  R.  398,  160  Fed.  991. 

107;  In  re  Oeborne  (C.  C.  A.,  Ist  Cir.), 
8  Am.  B.  R.  165,  115  Fed.  1;  In  re  Nathan- 
son  (D.  C,  N.  Y.),  18  Am.  B.  R.  252,  152 
Fed,  585. 

107a.  In  re  Johnson  (D.  C,  S.  Dak.),  27 
Am.  B.  R.  844;  In  re  Weston  (C.  C.  A.,  2d 
Cir.),  30  Am.  B.  R.  647. 

lOd.  Defects  in  the  fonn  of  spedficationa, 
filed  with  a  referee,  may  be  cured  by  amend- 
ments, if  the  nature  of  the  objections  re- 
mains unchanged.  In  re  Hendrick  (D.  C, 
Conn.),  14  Am.  B.  R.  795,  138  Fed.  473. 

Lack  of  verification,  being  matter  of 
form  only,  may  be  supplied  by  amendment. 
In  re  Gift  (D.  C,  Pa.),  12  Am.  B.  R.  244, 
130  Fed.  230. 

Amendments  in  matter  of  substance, 
after  the  time  within  which  objections  are 
required  to  be  filed,  are  only  allowable 
where  there  is  already  a  record  sufScient 
to  justify  it.  In  re  Gift  (D.  C,  Pa.),  12 
Am.  B.  R.  244,  130  Fed.  230. 

109.  Amendments  discretionary.  —  An 
amendment  of  specifications  in  opposition 
to  a  discharge  is  a  matter  of  sound  dis- 
cretion and  should  only  be  exercised  to  meet 
the  ends  of  justice.  In  re  Morgan  (D.  C, 
Ark.),  4  Am.  B.  R.  402,  101  Fed.  982. 

Where  no  laches  or  unfairness  on  the 
part  of  a  creditor  appears,  and  no  injustice 
to  the  bankrupt  or  unreasonable  delay  will 
result,  amendments  to  specifications  in  op- 
position to  the  bankrupt's  discharge  should 
be  allowed  as  of  course.  In  re  Carley  (C. 
C.  A.,  3d  Cir.),  8  Am,  B.  R.  720,  117  Fed. 
130. 

While  the  conrt  may  permit  the  objecting 
creditor  to  amend  his  specifications  so  as 
to  specifically  state  his  objections,  it  sliould 


not  do  so  unless  it  is  apparent  that   tbe 
party  can  specify  facts,  and  that  his  fail 
ure  to  bo  specific  is  excusable.    In  re  Hixoii 
(D.  C,  Iowa),  1  Am.  B.  R.  610,  93  Fed.  440. 

110.  In  re  Bromley  (D.  C,  Pa.),  18  Am. 
B.  R.  227,  152  Fed.  493;  In  re  Pack  (D.  C. 
Conn.),  9  Am.  B.  R.  747.  120  Fed.  972. 

111.  In  re  Baldwin  (D.  C,  N.  Y.).  9  Am. 
B.  R.  591,  119  Fed.  796. 

lia.  In  re  Servis  (D.  C,  lowm),  15  Am. 
B.  R.  271,  140  Fed.  322. 

lis.  Laek  of  Terification. —  An  objection 
that  specifications  lack  verification  comes 
too  late  if  made  after  the  submission  of  the 
case.  In  re  Baerncopf  (D.  C,  Pa.),  9  Am. 
B.  R.  133,  117  Fed.  975;  In  re  Robinson 
(D.  C,  R.  I.),  10  Am.  B.  R,  477,  123  F?d. 
844. 

Objection  to  the  jurat  to  specifications  of 
objections  to  a  discharge  may  not  be  raised 
for  tiie  first  time  on  petition  for  review. 
Godschalk  Co,  v.  Sterling  (C.  C.  A.,  3d  Cir.), 
12  Am.  B.  E.  302,  129  Fed.  580. 

114.  In  re  Osborne  (C.  C.  A.,  Ist  Cir.), 
8  Am.  B.  R,  165.  115  Fed.  1. 

Failure  to  demur  or  object. — Where  a  rule 
of  the  court  provides  that  when  specifica- 
tions of  objections  are  filed,  and  no  de- 
murrer or  motion  as  to  their  sufficiency  is 
interposed,  prior  to  the  hearing,  they  shall 
be  deemed  snfiicient  to  present  every  ques- 
tion fairly  suggested  thereby,  it  was  held 
that  a  ^specification  allei^ing  a  fraudulent 
transfer  and  that  the  bankrupt  retained 
possession  of  the  property  and  made  no  ref- 
erence thereto  in  hi^  schedules,  is  suflicient 
to  raise  the  question  of  a  secret  ownership 
or  concealment.  In  re  Wakefield  (D.  C, 
N.  Y.),  31  Am.  B.  R.  42. 

116.  In  re  Headley.  2  K  B.  K.  Rep.  634: 
In  re  Servis  (D.  C,  Iowa),  16  Am.  B.  R» 
271,   140  Fed.  222. 
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rupt  need  not  answer  ;^^^  the  issue  is  made  by  the  petition  and  the  specifica- 
tions. He  may  file  exceptions  to  the  latter,  on  the  ground  of  insufficiency,  or 
he  may  answer  or  demur  if  he  chooses. ^^^  The  creditcnrs  may  not  object  to  the 
referee's  report  because  he  failed  to  consider  the  bankrupt's  exceptions.  ^^^ 

c.  Creditor  proceeding  under  speciflcations  of  mother  ereditor. —  Creditors 
may  be  allowed,  in  the  discretion  of  the  court,  to  enforce  objections  fiJed  and 
abandoned  by  other  creditors.^^^  And  a  claim  by  a  creditor^  whose  objec- 
tions to  a  discharge  are  held  to  be  iasnffieiexit^  of  the  ri^t  to  proceed  under 
objections  filed  on  behalf -of  another  creditor  who  did  not  appear  on  the 
hearing,  should  be  passed  upon  by  the  district  judge,  and  not  the  referee.  ^^ 

d.  TeriiteatioB  «f  speciiloatiMui.**—  Specifications  of  objection  to  a  bankrupt's 
discharge  are  in  the  nature  of  pleadings  within  the  meaning  of  section  18-c 
of  the  bankruptcy  act  and  should  be  verified  ^^  in  order  to  prevent  frivolous 
objections  and  waste  of  tinie;^^  althofugh  it  has  been  held  that  lack  of  verifica- 
tion is  not  fatal.**^  Several  creditors  may  verify  the  same  specifications.'^ 
A  verification,  made  by  the  attorney  or  agent  for  the  objecting  creditor, 
should  explain  why  the  oath  was  not  made  by  the  creditor  himself.**^  The 
verification  should  be  in  the  form,  prescribed  by  the  creditor's  petition^    If 


116.  In  re  Logan  (D,  C,  Kj.),  4  Am. 
B.  R.  525,  102  Fed.  876;  In  re  Crist  (D.  C„ 
Ala,),  9  Am.  B.  R.  1,  116  Fed.  1,007,  hold- 
ing that  the  bankrupt  need  not  demur. 

117.  In  re  Hosenfield,  Fed,  Cas.   12,059. 
In  the   Western   District   of    Kentucky, 

where  specifications  of  objections  to  a 
bankrapt's  discharge  have  been  filed,  the 
practice  is  to  refer  the  application  for  ^ib- 
cliarge.to  a  referee  to  ascertain  and  report 
the  facts  under  the  third  clause  of  General 
Order  in  Bankruptcy  Ko.  12;  the  filing  of 
objections  does  not  start  a  new  ease;  no 
system  of  pleading  is  in  existence  in  such 
case,  and  a  demurrer  taken  to  the  specifica- 
tions of  objections  pending  the  reference 
and  eleven  days  thereafter  is  not  in  har- 
mony with  the  practice  in  such  district^ 
although  valid  grounds  of  objection,  even 
though  taken  by  demurrer,  will"  not  be  dis- 
regarded by  the  court.  Matter  of  Daugh- 
erty  (D.  C,  Ky.),  26  Am.  B.  R.  550. 

118.  Matter  of  Brockman  (D.  C,  Ky.), 
21  Am.  B.  R.  251,  168  Fed.  1015. 

119.  In  re  Houghton,  Fed.  Cas.  6,730,  'X6 
X.  B.  R,  337. 

120.  Matter  of  Wetmore  (Ref.,  N.  Y.),  6 
Am  B.  R.  703. 

121.  Verification  of  specifications. —  In  re 
Brown  (C.  C.  A.,  5th  Cir.),  7  Am.  B.  R. 
252.  112  Fed.  49;  In  re  Baerncopf  (D.  C, 
Pa.),  9  Am.  B.  R.  133,  117  Fed.  975;  In  re 
Gift  (D.  C,  Pa.),  12  Am.  B.  R.  244,  130 
Fed.  230. 


ia«.  In  r^  Brown  (C.  C.  A.,  5th  Cir.), 
7  Am.  B.  R.  252,  112  Fed.  49. 

123.  tn  re  Jamieson  (D.  C,  111.),  9  A'm. 
B.  R.  681,  120  Fed.  697;  In  re  Brown 
(C.  C.  A.,  5th  Cir.),  7  Am.  B.  R.  252,  112 
Fed.  49,  holding  that  a  ruling  of  the  dis- 
trict jifdge  requiring  a  positive  verification 
to  the  specifications  of  objections  is  not 
reviewable. 

124.  Milgraum  v.  Ost  (D.  C,  Pa.),  12 
Am.  B.  R.  306,  129  I'^ed.  827. 

125.  Verification  by  attorney  or  agent — 
In  re  Randall  (D.  C,  Pa.),  20  Am.  B.  R. 
305, 159  Fed.  295.  If  counsel  sign  and  swear 
to  specifications  the  reason  for  this  unusual 
practice  should  be  stated  so  that  the 
court  may  be  enabled  to  decide  whether 
the  reason  is  sufiicient.  In  re  BaerncoflT 
(D.  C,  Pa.);  9  Am.  B.  R.  133,  117  Fed. 
975.  The  practice  which  forbids  attorneys 
in  fact  or  at  law  from  signing  and  swear- 
ing to  specifications  of  objections  to  a 
bankrupt's  discharge  will  be  departed  from 
only  in  exceptional  circumstances.  Mil- 
graum V.  Ost  (D.  C.,'  Pa.),  12  Am.  B.  R, 
306,   129  Fed.   827. 

Order  of  court  required. —  The  attornera 
or  solicitors  or  other,  agents  of  creditors 
opposing  the  bankrupt's  discharge  will  not 
be  allowed  to  make  the  verification  to 
the  specifications  in  opposition  unless  by 
order  of  the  court  allowing  the  oath  to  be 
so  taken,  the  reasons  therefor  appearing  in 
the  order  and  on  the  face  of  the  oath  itsetf. 
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there  be  two  or  more  objecting  creditorB  all  should  verify  the  Bpecifications.^* 
An  omission  of  verification  may  be  supplied  by  amendment/^^  at  any  time 
before  the  testimony  is  all  in  and  the  argument  commenced.  ^^  Such  an 
objection  cannot  be  raised  for  the  first  time  on  petition  for  review. ^^ 

e.  Eeference  to  special  maiter.— The  referee  being  denied  jurisdiction  to 
determine  discharges/^  references  to  him,  not  as  referee,  but  as  a  special 
master  in  chancery  to  hear  and  report  on  the  facts,  are  quite  universal.^^^ 
A  reference  may  be  made  to  a  person  other  than  the  referee,  as  in  other 
cases  in  equity. ^^^  If  such  a  reference  is  ordered,  the  special  master  sets 
a  time  and  place  for  the  hearing,  which  goes  on*  before  him  as  if  before  the 
judge.  Special  masters  may  pass  on  the  relevamcy  or,  materiality  of  evi- 
dence/^ and  determine  the  sufficiency*  of  speoifioations  00  far,  at  least,  as 


In  re  Glass  (D.  C,  Tenn.),  9  Am.  B.  R. 
391,  119  Fed.  509. 

126.  Form  of  Teriflcation.^— See  form 
No.  3,  post.  In  re  Glass  (D.  C,  Tenn.),  9 
Am.  B.  R.  391,  119  Fed.  509. 

On  information  and  belief.— An  a^avit 
to  specifications  of  objection  that  the  facts 
therein  stated  are  true  to  the  best  of 
affiant's  knowledge,  information  and  belief 
is  sufficient.  Melgraum  v.  Ost  (D.  C, 
Pa.),   12   Am.  B.  R.   306,   129   Fed.   827. 

Verification  by  partnership. —  When  the 
opposing  creditor  is  a  partnership,  the, 
signature  of  the  firm  by  one  of  the  partners 
authorized  to  sign  the  firm  name  will  be 
sufficient,  and  may  be  verified  by  him  alone 
or  another  partner,  if  the  facts  be  known 
to  him  and  not  the  partner  signing  the 
pleading,  the  oath  stating  the  fact  as  it 
may  be.  In  re  Glass  (D.  C,  Tenn.),  9  Am. 
B.  B.  391,  119   Fed.   509. 

Verification  by  corporation  should  be  by 
the  same  oath  as  other  creditors.  In  re 
Glass  (D.  C.,  Tenn.),  9  Am.  B.  R.  391,  119 
Fed.  509. 

127.  Amendment  of  yerification. — ^In  re 
Gift  (D.  C.,  Pa.),  12  Am.  B.  R.  244,  130 
Fed.  230;  In  re  Muerer  (D.  C,  Pa.),  15  Am. 

B.  R.  823,  144  Fed.  445;  In  re  Hanna   (C. 

C.  A.,  2d  Cir.),  21  Am.  B.  R.  843,  168 
Fed.  238,  holding  that  specifications  filed 
for  a  pumber  of  creditors  but  signed  and 
verified  only  by  an  agent  of  one  of  them, 
may  be  amended  so  as  to  permit  another 
creditor  to  sign  and  verify  them. 

12a.  In  re  Baerncopf  (D.  C,  Pa.),  9  Am. 
B.  R.  133,  117  Fed.  975;  In  re  Miller  (D.  C, 
Iowa),  27  Am.  B.  R.  606. 

After  submission  of  the  case  to  the  court 
upon  evidence  which  fully  supports  and 
verifies  certain  of  the  specifications,  the 
objection  to  the  specifications  for  lack  of 
verification  is  too  late,  and  cannot  be  con- 
sidered  as  a  sufficient  ground  for  dismissing 


the  specifications  and  granting  the  dis- 
c/harge.  In  re  Robinson  (D.  G.,  R.  L),  10 
Am.  B.  R.  477,  123  Fed.  844, 

129.  Godshalk  v.  Sterling  (C.  C.  A.,  Sd 
Olr.),  10  Am.  B.  R.  302,  129  Fed.  680; 

180.  Bankr.  Apt,  |  38-a  (4);  General 
Order  Xtl'  (3). 

A  referee  has  no  power  to  decide  any 
question  relating  to  the  bankrupt's  dis- 
charge until  that  subject  has.  been  referred 
to  him  by  the  judge.  In  re  Randall 
(D.  C.,  Pa.),  20  Am.  B.  R.  305,  159  Fed. 
298.  ' 

181.  Jurisdiction  of  referee. —  Fellows  v. 
Freudentlial  (C.  0.  A.,  7th  Cir.)^  4  Am.  B. 
R.  490,  102  Fed,  731;  In  Ve  Taylor  (D.  C. 
Ala.),  26  Am.  B.  R.  143.  The  referee  hw 
no  jurisdiction  to  determine  the  question 
as  to  discharge,  but  the  court  may  refer 
the  case  to  him  generally  for  a  report.  He 
aids  the  court  like  a  master  in  chancery. 
He  cannot  finally  determine  the  question 
of  discharge  or  non-discharge,  but  he  may 
be  ordered  to  report  the  facts  and  his  rec- 
ommendations or  conclusions  as  to  the 
matter.  In  re  Rauchenplat  (D.  C.,  Porto 
Rico),  9  Am.  B.  R.  763.  Where  an  ap 
plication  for  a  discharge  must  be  heard  and 
decided  by  the  judge,  such  application  or 
any  specified  issue  arising  thereon  may  be 
sent  to  the  referee  to  ascertain  and  report 
the  facts,  and  no  one  is  prejudiced  thereby. 
In  re  McDuff  (C.  C.  A.,  5th  Cir.),  4  Am. 
B.  R.  110,  101  Fed.  241. 

As  to  rules  governing  a  special  master 
upon  a  hearing,  see  In  re  Walder  (D.  C 
Ct),    18   Am.   B.   R..419,    152    Fed,   489. 

132.  In  re  Gillardon  (D.  C.,  Pa.),  26  Am. 
B.  R.  103. 

183.  In  re  Kaiser  (D.  C,  Minn.),  3  Am. 
B.   R.  767,   99  Fed.  689. 

In  the  Southern  District  of  New  York  tlie 
matters  are  referred  as  of  course  to  the 
referee  wlio  has  acted  in  tlie  proceeding,  as 
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to  decide  whether  to  permit  testimony  thei^eon.  But  a  referee,  actiiig  as 
special  master,  should  not  base  a  finding  upon  the  original  examination 
of  the  bankrupt  before  him  as  referee.^**  All  testimony  objected  to,  with  the 
objections  noted  therein  and  the  decisions  thereon,  should  be  preserred  and 
reported  to  the  court.  ^** 

f.  Proceedings  on  hearing.— (l)  Ix  oEinBRAi.. — The  hearing  is,  in  effect, 
a  trial  in  equity.  Objections  to  a  bankruplt^ift  discharge  are  the  beginning 
of  a  distinct  and  separate  dispute  and  easily  fall  within  any  aoceptied 
definition  of  a  suit  or  an  action.*^  The  opposition  to  the  dtsoharge  is  always 
in  the  nature  of  a  new  suit.  It  require^  proofs  of  the  grounds  set  outia 
the  specifications  in  opposition  to  the  discharge.^^  All  the-  groimds  of 
objection  urged  against  granting  a  discharge  should  be  passed  upon,  so  as 
To  prevent  the  necessity  of  sending  the  case  back,  if'  the  referee's  conclusions 
un  particular  charges  are  not  concurred  in  by  the  court,^^®  The  bankrupt 
may  file  such  papers  as  he  may  desire,  but  he  is  not  required  to  file  any.*^ 

(3)  Rules  of  evidence;  proof  requirjeo. —  The  ordinary  rules  of  evi- 
dence control.  Proof  must  be  strict  and  convincing,  but  not  necessarily  to 
the  limit  required  in  proving  a  crime.^*^  Evidence  will  be  confined  to  the 
specifications.**^    The  burden  of  proof  is  upon  the  opposing  creditor,"^  unless 


BpecSal  master,  and  it  is  then  the  duty  of 
the  bankrupt  to  hring^  the  matter  on  be* 
fore  the  referee.  In  re  Eldred  (D.  C, 
X.  Y.),  18  Am.  B,  B.  243,  152   Fed.  491. 

ISi.  In  re  Murray  (D.  C,  Conn.),  20 
Am.  B.  R.  700,  162  F\Bd.  983. 

May  not  pass  npaa  ob}ection««^A  special 
master  appointed  to  hear  the  **  apeeiflca- 
tions  in  opposition  to  tiie  discharge"  df 
a  bankrupt  meMber  of  a  copartnership  ha« 
no  jurisdiction  to  pass  upon  an  objection 
raised  before  hhn  that  the  bankrupt  ciin- 
not  be  discharged  front  his  own  debts  -when 
he  has  filed  no  indiriduat  schedules  aVid 
lias  taken  no  steps  to  bring  in  the  absent 
partner.  In  re  Cantor  (Ref.,  N.  Y.),  26 
Am.  B.  R.  859,  (report  of  special  master 
confirmed  by  Judge  Holt). 

135.  In  re  Isaacson  (D.  C,  N.  Y.),  23 
Am.  B.  R.  665,  174  Fed.  406;  First  NV 
lional  Bank  of  Philadelphia  v.  Abl>ott  (Ci 
C.  A.,  Sth  Cir.),  21  Am.  B.  R.  436,  165 
Fed.  852. 

186.  In  re  Guilbert  (D.  C,  Pa.),  18  Am- 
B.  R.  830,  154  Fed.  676,  quoting  Collier  ort 
Bankruptcy   (6th  ed.),  p.  182. 

1S7.  In  re  Prager  &  Son  (D.  C,  W.  Va.), 
13  Am.  B.  R.   527,   134   Fed.   1,006. 

138.  Matter  of  Haskell  (D.  C,  N.  Y.), 
20  Am.  B.  R.  914,  164  Fed.  301. 

189.  In  re  Logan  (D.  C,  Ky.),  4  Am. 
B.  R.  525,  102  Fed.  876;  In  re  Hendriek 
'D.  C,  Conn.),  14  Am.  B.  R.  793,  138  Fed. 
473. 


Deii»iTf6r.-*-The  baakrapt  need  not  illo 
a  demurrer  to  specifleations  In  oppositWm.  to 
his  discharge.  In  re  Crist  (D.  C,  Ala.), 
9  Am.  B.  R.  1,  116  Fed.  1,007. 

140.  Proof. —  In  the  case  <tf  Garry  v» 
JefTeraon  Bank  (C.  C.  A^  5th  dr.),  26 
Am.  B.  R.  511,  514,  the  court  said:  ''We 
are  of  the  opinion  that  as  stated  in  Collier 
(8th  Ed.),  p.  268,  while  the  ordinary  rulea 
of  evidence  control;  the  proof  must  be 
strict  and  convincing,  but  not  necessarily 
to  the  liinit  required  ih  proving  a  crime,** 
In  re  Polakoff  (Ref.,  N.  Y.),  1  Are.  B.  R. 
«58;  In  re  Gross  (Ref.,  N.  Y.),  6  Am.  B. 
R.  271;  In  re  Berner  (Ref.,  Ohio),  4  Am. 
B.  R.  383;  In  re  Greenberg  (D.  C,  Conn.), 
8  Am.  B.  R.  94,  ll4  Fed.  7T3;  In  re  Dauchy 
(D.  C,  N.  Y.),  10  Am.  B.  R.  527,  122  Fed. 
688;  In  re  Troeder  (C.  C.  A.,  1st  Cir.),  17 
Am.  B,  E.  723,  150  Fed.  710,  quoting  Col- 
lier on  Bankruptcy  ( 5th  ed. ) ,  p.  174. 

Ul.  In  re  Rosenfeld,  Fed.  Cas.  12,059: 
In  re  Hendriek  (D.  C,  Ct),  14  Am.  B.  R. 
795,  138  Fed.  473. 

The  bankrupt  has  the  opportunity,  upon 
the  hearing  of  an  ap])lication  for  discharge, 
to  argue  before  the  judge  that  the  question 
put  to  him  was  not  material.  In  re  Wein- 
reb  (C.  C.  A.,  2d  Cir.),  18  Am.  B.  R.  387, 
153  Fed.  363. 

142.  Burden  of  proof. —  In  re  Idzall 
(D.  C,  Iowa),  2  Am.  B.  R.  741,  96  Fed.  314; 
In  re  Brice  (D.  C,  Iowa),  4  Am.  B.  R.  355, 
102  Fed.  114;  In  re  Phillips  (D.  C,  N.  Y.), 
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the  question  presented  is  the  construction  of  a  statute/^  It  is  not  necessary 
that  the  alleged  ground  for  refusing  a  discharge  be  proved  beyond  a  reason- 
able doubt^  as  in  the  case  of  the'  trial  of  a  criminal  offense/^  although  the 
conscience  of  the  court  should  be  satisfied  by  clear  and  convincing  testimony 
that  the  bankrupt  is  not  entitled  to  his  discharge.^^  If  the  ground  depended 
upon  is  an  offense  for  which  the  bankrupt  may  be  punished  it  is  probable  that 
a  greater  degree  of  proof  should  be  required.^^  How  far  testimony  brought 
out  on  the  bankruptcy  proceeding  per  $e  may  be  used  as  evidence  on  the 
discharge  is  a  question;  some  authorities  holding  that  it  is  material  only  for 
impeaching  purposes.^^^  The  accepted  rule  seema  to  be  that  the  bankrupt's 
evidence,  but  not  that  of  other  witnesses,  so  far  as  it  is  material  to  the 


3  Am.  B.  R.  542,  9S  Fed.  844;  la  re  Fitcli- 
ard  ( P.  C,  N.  Y. ) ,  4  Am.  B.  R.  609,  103 
Fed.  742;  In  re  Wetmore  (D.  C,  Mo.),  2 
Am.  B.  R.  755;  In  re  Finkelstein  (D.  C, 
N.  Y.),  3  Am.  B.  R.  800,  101  Fed.  418; 
In  re  Cashman  (D.  C,  N.  Y.),  4  Am.  B.  R. 
326,  103  Fed.  67;  In  re  Ferris  (D.  C,  Iowa), 
5  Am.  B.  R.  246,  105  Fed.  356;  In  re  Wolfeu- 
aohn  (Ref.,  N.  Y.),  5  Am.  B.  R.  60;  In  re 
Howden  (D.  C,  N..Y.),  7  Am.  B.  R.  ^91, 
111  Fed.  723;  In  re  Gaylord  (C.  C.  A.,  2d 
Cir.),  7  Am.  B.  R,  1,  1*12  Fed.  668;  In  re 
Chamberlain  (D.  C,  N.  Y.),  11  Am.  B.  R. 
95,  125  Fed.  629:  In  re  Hamilton  (D.  C, 
N.  Y.),  13  Am.  B.  R.  833,  133  Fed,  823;  In 
re  Jacobs  (D.  C,  N.  J.),  16  Am.  B.fR.  482, 
144  Fed.  868;  In  re  Keefer  (D.  C,  N.  Y,), 
14  Am.  B.  R.  290,  135  Fed.  8S5;  In  re  £adiM 
(C.  C.  A.,  7tfa  Cir..),  16  Am.  B.  R.  30,  143 
Fed.  293;  In  re  Broekman  (D.  C,  Ky.),  21 
Am.  B.  R.  251,  164  Fed.  301;  Hardie  v. 
Stafford  Bros.  Dry  Goods  Co.  ( C.  C.  Aj,  5tii 
Cir.),  21  Am.  B.  R.  45T,  165  Fed.  5fi8; 
Shaffer  v.  Koblegard  Co.  (C.  C.  A.,  4tk  Cir.)» 
24  Am.  B.  R.  898,  183  Fed.  71;  In  re  Maia 
(D.  C,  Iowa),  30  Am.  B.  R.  547, 

Failure  to  keep  books. —  Where  the  speci- 
fication is  based  u{x)n  the  ground  that  the 
bankrupt  has,  with  intent  to  conceal  his 
financial  condition,  failed  to  keep  books  of 
account,  the  burden  of  proof  is  upon  the 
opposing  creditor  to  show  by  convincing 
proof  both  that  he  failed  to  keep  books  of 
account  and  that  his  omission  to  do  so  was 
with  intent  to  conceal  his  financial  condi- 
tion. In  re  Garrison  (C.  C.  A.,  2d  Cir.),  17 
Am.  B.  R.  832,  149  Fed.  178. 

143.  In  re  GUpin  (D.  C,  Pa.),  20  Am. 
B.  R.  374,  160  Fed.  171. 

144.  In  re  Greenberg  (D.  C,  Conn.),  6 
Am.  B.  R.  94,  114  Fed.  773;  In  re  Gross 
(Ref.,  N.  Y.),  5  Am.  B.  R.  271;  In  re  Ber- 
ner  (Ref,,  Ohio),  4  Am.  B.  R.  383;  In  re 
Polakoff   (Ref.,  X.  Y.),   1  Am.  B.  R.   360; 


In  re  Salisbury  (D,  C,  N.  Y.),  7  Am.  B.  R. 
771,  113  Fed.  833;  In  re  Howden  (D.  C, 
K  Y.),  7  Am.  B.  R:  191,  111  Fed.  723: 
In  re  Leslie  (D.  C,  N.  Y.),  9  Am.  B.  R. 
561,  119  Fed.  406. 

145.  In  re  Howden  (D.  C,  N.  Y.),  7  Am. 
B.  R.  194,  111  Fed.  723,  725 ;  In  re  Troeder 
(C.  C,  A.,  1st  Cir.),  17  Am.  B.  R.  723,  732, 
150  Fed.  710,  80  C.  C.  A.  376;  In  re  Cham- 
berlain (D.  C,  N.  Y.),  25  Am.  B.  R.  37,  40, 
180  Fed.  304;  In  re  Cotton  &  Preston 
(D.  C,  Gft.),  26  Am»  B.  R.  517,  526,  163 
Fed.  181;  In  re  Benier  (Ref.,  Ohio),  4 
Am.  B.  R*  388,  holding  that  proof  should 
be  ^'oleair"  or  satisfying,  wkere  the  com- 
mission of  an  offense  punishable  by  im- 
prisonment is  charged ;  In  re  Gross  '  <  Ref., 
N.  Y.),  5  Am*  B.  Ri  27l>  holdii^g  tjiat  it  is 
sufficient  ground >  for  refusing  a  .  discharge 
if  the  conseience  of  the  court  is  satisfied  by 
proper  and  sufficient  evidenee  that  the  bank- 
rupt is  iiot  entiUed  to  receive  it. 

146.  In  are  Gaylord  (C,  C.  A.,  2d  Cir.), 
7  Am.  B.  R.  1,  112  Fed.  66$,  holding  that 
wJkere  a  false  oath  is  charged  it  is  incuii* 
bent  upon-  the  opposing  creditor  to  estab- 
lish satisfactorily  that  the  particular  state- 
ments of  which  perjury-  is  predicated  were 
false. 

Presumption  of  i]i]ioce]iee.**In  the  case  of 
In  re  Troeder  (C.  C.  A.,  1st  Cir.),  17  Am. 
B.  R.  723,  150  Fed.  710,  the  court  says  that 
where  a  crime  is  charged,  although  only 
on  a  civil  issue,  *'  it  shocks  the  judicial 
mind  to  refuse  to  give  bim  the  benefit  of 
the  usual  presumption  6t  innocence,  unle« 
the  adverse  proofs  are  so  far  satisfactory 
as  to  be  convincing."  This  case  was  sus- 
tained in  Garry  v.  Jefferson  Bsak  ( C.  C.  A, 
5th  Cir.),  26  Am.  B.  R.  511,  514. 

147.  In  re  Penny,  2  N.  B.  N.  Rep.  1001. 
See  "  Use  of  Former  Examination  under 
§  7(9)  "  in  this  section,  poaU 
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issues,  may  be  so  used*^*®  The  whole  record  of  the  bankruptcy  case  proper 
is  frequently  stipxdated  in.  This  practice  is  loose  and  should  not  be  fol- 
lowed. The  better  method,  where  a  stipulation  is  possible,  is  to  cull  out 
those  portions  that  are  pertinent,  and  read  them  iiu 

(3)  Minutes  ani>  bspobt. — The  testimony  may  be  taken  down  in  nar- 
rative form,  or  by  question  and  answer,  and,  if.  the  latter,  a  stenographer 
may  be  employed,  this  perhaps  by  analogy  to  the  procedure  on  the  exam- 
ination of  Uie  bankrupt.^^^  The  referee  should  preserve  all  testimony 
objected  to,  noting  the  objections  and  taking  answers  subject  thereto,  and 
report  the  same  to  the  court,  or  if  necessary,  certify  to  the  court  on  proper 
application  any  particular  ruling."^  Equity  Bules  LXXJI  to  LXXXII 
should  be  cpnsulted  for  details  of  procedure  on  such  hearingis.  At  the 
conclusion  of  the  reference,  the  special  master  makes  up  a  report,^'^  embody- 
ing a  STunmary  of  his  findings  and  stating  his  opinion  thereon,  and  files  it, 
with  his  record  and  all  papers  and  pleadings,  with  the  clerk.  This  report 
is  brought  up  on  notice  either  on  motion  for  confirmation  or  by  exception, 
and  the  case  then  proceeds  before  the  Judge. ^^  A  referee's  findings  upon 
conflicting  eyidence  are  entitled  to  the  same  consideration  as  those  of  a 
district  judge,"*  and  cannot  be  disregarded  where  there  is  sufficient  testimony 
to  support  them,*** 


148.  In  re  Ban!  (D.  C,  K  Y.),  5  Am. 
B.  R.  810, 108  Fed.  «0S;  In  re  Wilcox  (C.  C. 
A.,  2d  Cir.),  6  Am.  B.  R.  362,  109  Fed.  S88, 
(superseding  In  re  Cooke  (D.  C,  N.  Y.),  5 
Am,  B.  R.  434,  109  Fed.  631 ) ;  In  re  Leslie 
(D.  C,  N.  Y.),  9  Am.  B.  R.  561,  119  Fed, 
406:  In  re  Goodhile  (D.  C,  Iowa),  12  Am. 
B.  R.  aso,  130  Fed.  782;  In  re  Gaylord 
<D.  C,  N.  Y.),  5  Am.  B.  B.  410,  106  Fed. 
833;  affd.,  8.  c,  7  Am.  B.  R.  1,  112  Fed.  668; 
In  re  Eaton  (D.  C,  N.  Y.),  6  Am.  B.  R.  l^Zl, 
no  Fed.  731. 

Use  of  iMuilmipt't  former  teatimony.^— 
In  the  case  of  Shaffer  v.  Koblegard  Co. 
(C.  C.  A.,  4tli  Cir.),  24  Am.  B.  R.  898,  900, 
183  Fed.  71,  the  court  said:  "It  has  gen- 
erally been  held  that  statements  made  by 
the  bankrupt,  under  oath  in  his  examina- 
tion before  the  referee,  may  and  should  be 
considered  in  a  proceeding  touching  his 
right  to  a  discharge  so  far  as  the  same  may 
^  material  to  the  isffues  inTolved."  (Cit- 
ing cases  in  this  m>te  and  the  text.) 

149.  See  General  Order  XXII. 

The  referee  in  taking  testimony  must 
have  it  taken  down  preferably  in  narrative 
^onn,  but  upon  objection  raised,  it  is  his 
<luty  to  require  the  matter  to  be  presented 
by  question,  to  which  the  objection  and  rea- 
son thereof  is  to  be  clearly  but  briefly 
noted,  then  to  enter  his  ruling  thereon  as 
to  whether  proper  or  not,  and  although  he 
Jnay  rule  it  to  be   improper,  yet  allow  it 


to  be  answcnred.     In  re  Romvne  (D.  C,  W. 
Va.h  14  Am.  B.  R.  785,  788.  138  Fed.  837. 
150.  In  re  Isaaoson  (D.  C,  N.  Y.) ,  38  Am. 
B.  R.  665,  174  Fed.  406. 

161.  Report  of  special  master. — See  "  Sup- 
plemehtary  Form,"  poift.  Compare  In  re 
Steed  (D.  C,  N.  Car.),  6  Am.  B.  R,  73,  107 
Fed.  682;  Mahoney  v.  Ward  (D.  C,  N. 
Car.),    3    Am.    B.    R.    770,    100    Fed.    878. 

It  is  the  duty  of  the  special  master  to 
take  and  report  evidence,  and  to  rdtum  the 
same  together  with  the  ruling  as  to  its  ad- 
missibility. It  is  not  error  for  the  special 
master  to  reserve  decision  as  to  the  admis- 
sibility of  testimony  under  insufficient  speci- 
fications. In  re  Knaszak  (D.  C,  N.  Y.), 
18  Am.  B.  R.  187,  151  Fed.  503. 

162.  Compare  Equity  Rules  and  the  vari- 
ous district  rules  for  the  practice.  See,  for 
effect  of  findings  of  referee,  In  re  Covington 
(D.  C,  N.  Car.),  6  Am.  B.  R.  373,  110  Fed. 
143;  also,  that  findings  of  fact  are  conclu- 
sive on  a  petition  for  rehearing,  In  re  Royal 
(D.  C,  N.  Car.),  7  Am.  B.  R.^  636,  113 
Fed.  140. 

163.  In  re  Simon  v.  Sternberg  (D.  C, 
Ga,),  18  Am.  B.  R.  204,  151  Fed.  507;  In 
re  Wheeler  (C.  C.  A.,  7th  Cir.),  31  Am.  B. 
R.  262,  164  Fed.  301. 

154.  In  re  Forth  (D.  C,  N..Y.),  18  Am. 
B.  R.  186,  151  Fed.  951.  Thus  a  finding 
that  the  bankrupt  made  a  false  oath  and 
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(4r)  Compensation  and  disbursements. —  The  right  of  referees  sitting 
as  special  masters  to  oompensation  in  addition  to  their  fees  as  referees 
has  already  been  well  settled/^  and  re^s  on  the  ground  that  the  duties 
required  of  them  are  outside  their  functions  as  defined  and  paid  for  under 
the  law.  Section  72,  added  by  the  amendatory  act  of  1903,  has  not,  it  is 
thought,  affected  this  rule.  This  compensation  is  often  fixed  by  district 
rules. ^^  If  not,  it  is  adjusted  under  Equity  Rnle  LXXXII.  The  disburse- 
ments  of  the  special  master,  as  for  a  stenogl'apher,  are,  of  course,  allowed.*^^ 

V/ GROUNDS  OF  OPPOSITION  TO  DISCHASOE. 

a.  In  general. —  Subsection  b  of  this  section  specifies  the  cases  in  which 
a  bankrupt  may  be  refused  a  discharge.  As  previously  suggested,  the 
specifications  of  objection  must  exhibit,  and  the  evidence  in  support  of 
them  must  prove,  one  of  the  objections  specified  in  the  law,*^  and  the  only 
grounds  of  objection  specified  are  those  enumerated  in  sections  fourteen 
and  twenty-nine. ^'^    Jurisdiction  and  the  validity  of  prior  proceedings  are 


concealed  his  assets  will  not  be  disturbed. 
In  re  Knaszak  (D.  C,  N.  Y.),  18  Am.  B.  R. 
187,  151  Fed.  503. 

166.  Compensation. — Fellows  v.  Freuden 
thai  ( G.  C.  A„  7th  Cir. ) ,  4  Am.  B.  R-  490, 
102  Fed.  731;  In  re  Grossman  (D.  C, 
Mich.),  6  Am.  B.  R.  510,  111  Fed.  507.  In 
Bragassa  v.  St  Louis  Gycle  (G.  G.  A.,  5th 
Cir.),  5  Am.  B.  R.  700,  107  Fed.  77,  the 
referee  seems  to  have  been  allowed  extra 
compensation  as  referee  and  not  as  special 
master. 

166.  See,  for  rule  in  force  in  the  Northern 
and  Western  Districts  of  New  York,  In  re 
Gaylord   (D.  G.,  N.  Y.),  5  Am.  B.  R.  805. 

167.  In  re  Grossman  (D.  G.,  Mich.),  6 
Am,  B.  R.  510,  111  Fed  507, 

Findings  where  jury  has  found  as  to  same 
facts. —  Where  a  referee,  who  has  been  ap- 
pointed to  take  proofs  respecting  specifica- 
tions of  objection  to  a  bankrupt's  discharge 
and  to  report  such  proofs  to  the  court  to- 
gether with  his  findings  thereon,  is  con- 
vinced after  duly  considering  all  the  evi- 
dence, that  bankrupt  had  wilfully  sworn 
falsely  to  material  facts,  and  so  certifies, 
he  should  report  a  finding  to  that  eflfect,  and 
it  is  error  for  him  to  subordinate  his  own 
judgment  in  the  matter  to  that  of  a  jury 
which,  by  their  verdict  in  another  proceed- 
ing, had  found  bankrupt  not  guilty  of  the 
offense  with  which  he  is  charged.  In  ro 
Cohan  (D.  G.,  N.  J.),  26  Am.  B.  R.  544. 

158.  In  re  Frank  (Ref.,  N.  Y.),  6  Am. 
B.  R.  156;  Smith  v.  Keegan  (G.  G.  A.,  1st 
Cir.),  7  Am,  B.  R.  4,  111  Fed.  157;  In  re 


Wetmore  (Ref.,  N.  Y.),  6  Am.  B.  R  703;  In 
re  Steed  (D.  C,  N.  Oar.),  6  Am,  B.  R.  73, 
107  Fed.  682;  Bauman  v.  Feist  (G.  C  A.. 
8th  Cir.),  5  Am.  B.  R.  703,  107  Fed.  83; 
In  re  Pierce  (D.  G.,  N.  Y.),  4  Am.  B.  R. 
554,  103  Fed.  64;  In  re  Black  (D.  C..  Pa.). 
4  Am.  B.  R.  776,  104  Fed.  289;  In  re  Pea- 
cock (D.  a,  N.  Car.),  4  Am.  B.  R.  136,  101 
Fed.  560;  In  re  Marshall  Paper  Co.  {C.  C. 
A.,  1st  Cir.),  4  Am.  B.  R  468,  102  Fed. 
872;  In  re  Logan  (D.  G.,  Ky.),  4  Am.  B.  R. 
525,  102  Fed.  874;  In  re  Grist  (D.  C,  Ala.i, 
9  Am.  B.  R.  1,  116  Fed.  1007;  In  re  Orif- 
fin  Bros.  (D.  G.,  Ala.),  19  Am.  B.  R,  78. 
154  Fed.  537;  In  re  Blalock  (D.  G.,  S.  Ur.i. 
9  Am.  B.  R.  266,  118  F6d.  679;  In  re  How- 
den  (D.  C,  N.  Y.),  7  Am.  B.  R.  191.  Ill 
Fed.  723;  In  re  Schenck  (D.  C,  Wash.).  S 
Am.  B.  R.  727,  116  Fed.  554. 

159.  In  re  Walrath  (D.  C.,  N.  Y.).  24 
Am.  B,  R.  541,  175  Fed.  243;  In  re  Griflia 
Bros.  (1).  G.,  Ala.),  19  Am.  B,  R,  78,  i:)4 
Fed.  537;  Matter  of  Wetmore  (Ref..  N.  \'.\ 
6  Am.  B.  R.  703;  In  re  Thomas  (D.  C, 
Iowa),  1  Am.  B.  R.  515,  92  Fed.  912. 

General  dishonesty,  or  unfair  and  sharp 
dealing  with  creditors  or  oral  misrepresenta- 
tions made  in  obtaining  property  on  credit 
are  not  grounds  fo^  refusing  a*  discharjfe. 
In  re  Chamberlain  (D.  G.,  N.  Y.),  25  Am. 
B.  R.  37,  180  Fed.  304. 

Charging  the  creation  of  a  debt  by  rea- 
son of  bankrupt's  misconduct  while  acting 
in  a  fiduciary  capacity  is  not  sufficient 
ground  for  a  discharge.  In  re  Gara  (D.  C 
Pa.),  25  Am.  B.  R.  573. 

The  violation  by  a  bankrupt  of  a  criminal 
law  of  a  State  is  no  ground  for  denying^ 
his  discharge  in  bankruptcy.  In  re  McLel- 
Ian  (D.  a,  N.  Y.),  30  Am.  B.  R.  a26. 
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not  included.^^  Even  if  the  proof  ahows  tb^t  the  only  debt  is  one  whieh 
18  not  dischargeabk^  if  the  Bpeciirficationfit  are  not  sustained,  a  dischai^ 
should  be  granted.-"**  But  if  oile  of  several  objections  is  well  pleaded  and 
sustained  by  the  evidence,  a  discharge  may  be  denied.^*^ 

b.  Offense  erf  larceny. —  The  offense  of  larqeny,  or  larceny  as  ^b^ilee,  com- 
mitted by  a  bankrupt  against  an  obiei^ug  ciisditor  more  thaA  a  year  beferis 
the  petition  was  filed,  is  not  within  the  statutory  grounds,^^     • 

c.  Vader  the  ari(inal'  law,  and  under  the  law  as  amended.-^l'he  additional 
objections  made  by  the  act  of  1903,  and  as  amended  by  the  act  of  1910,  are 
important  and  far-reaching,^^  but  they  are  not  available  ais  grounds  for 
denying  a  discharge  in  proceedings  instituted  prior  to  the  taking  effect  of 
said  amendments.*^  IS^either  the  original  act  nor  its  amendments  are  retro- 
spective; if  the  act  complained  of  was  not  prohibited  wh^n.it.was  cotnmltted 
a  discharge  may  not  be  refused  because  under  a  subsequent  enacttneht  such 
act  was  prohibited.*^ 


▼I.  COMUSfflON  OF  OFFENSE  PUmSHABLB  BY  IMPRtSONliltBNX. 

a.  In  general. —  Subdivision  1  of  subsection  6  provides  as  the  first  ground 
of  refusing  a  discharge  the  commission  of  ^*  an  offense  punishable  by  irapris- 
ornnent  as  herein  provided."  This,  in  effect,  means  the  commission  of 
either  of  the  offenses  specified  in  the  first  and  second  subdivisions  of  %  29-b.**'^ 
Those  defined  in  the  third,  fourth  or  fifth  subdivision  cannot  well  be  com- 
mitted by  a  bankrupt ^^  It  has  been  thought  also  to  include  the.conmaission 
of  a  contempt,  though  the  use  of  the  word  "  offense  "  necessarily  negatives 
such  a  view.^^ 

b.  Concealment  of  property,"— (1)  What  coiirsTiTUTEs. — (I)  In  general. 
—To  entitle  the  bankrupt  to  the  privilege  of  a  discharge  there  must  be 
entire  good  faith  on  his  part;  he  must  surrender  his  property  fully;  he 


160.  In  re  Walrath  (D.  C,  N.  Y.),  24 
Am.  B.  R.  541,  175  Fed.  243,  holding  that 
the  question  of  the  infancy  of  the  bankrupt 
cannot  be  interposed  collaterally  as  an  ob- 
JK-tion  to  his  discharge. 

Domicile  or  residence  of  bankrupt  cannot 
^  interposed  aa  an  objection  on  an  appli' 
<ation  for  a  discharge.  In  re  Mason  (D.  C., 
v.  Car.),  3  Am.  B.  R.  599,  99  Fed.  256;  In 
re  Clisdell  (D.  C,  X.  Y.),  4  Am.  B.  R.  95, 
101  Fed.  246. 

161.  In  re  Rhutassel  (D.  C.,  Iowa),  2 
Am.  B.  R.  697,  96  Fed.  597;  In  re  Tinker 

D.  C,  N.  Y.),  3  Am,  B.  R,  580.  99  Fed. 
'9:  In  re  McCarty  (D.  C,  III.),  7  Am. 
B.  R.  40,  111  Fed.  151.  But  in  In  re  Mapled 
't>.  C,  Mont.),  5  Am.  B.  R.  426,  105  Fed. 
919,  it  was  held  that  where  the  only  debt 
8<'beduled  is  a  judgment  for  reduction,  the 
court  will  not  grant  a  discharge. 
182.  Hudson    v.    Mercantile    Nat.    Bank 


(C.  C.  A.,  8th  CirO,  9  Am.  B.  R.  432,  66 
O.  C.  A.  350,  119  Fed.  346. 

163.  In  re  Wolf  (D.  C,  Pa.),  20  Am.  B. 
R.  304,  159  Fed.  299. 

164.  See  pp.  349-359,  post. 

165.  In  re  Dauchy  (D.  C,  N.  Y.),  10 
Am.  B.  R.  527,  122  Fed.  688. 

lea  In  re  Webb  (I>.  C,  N.  Y.),  3  Am. 
B.  R.  386,  96  Fed.  404;  In  re  Quackenbush 
(D.  C,  N.  Y.),  4  Am.  B.  R.  274,  102  Fed. 
282 :  In  re  Ilammer^teiTi  ( C.  C.  A.,  2d  Cir. ) , 
26  Am.  B.  R.  767. 

167.  See  §  29  of  Bankr.  Act,  post,  and 
discussion  thereunder. 

168.  See  Bankr.  Act,  §  29-b(3)    (4)    (5). 

169.  A  contempt,  even  though  punished 
by  imprisonment,  is  not  a  crime.  The  of- 
fense must  be  one  under  the  bankruptcy  law. 
Section  29  indicates  what  constitutes  such 
**  offenses." 
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may  not  retain  or  oonceal  any  part  thereof  which  should  go  to  hi«  creditors.^ 
The  bankrupt  oannot  decide  for  himself  whetjher  a  specific  piece  of  property 
may  be  retained  by  him,  and  Qonceal  the  existence*  thereof  by  omitting  it 
from  his  schedules;  it  is  his  duty  to  disclose  the  property  and  permit  the 
court  to  determine  whether  it  could  go  to  his  creditora"^ 

(II)  EssenimL  elements. —  To  constitute  concealment  an  objection  to  a 
discharge,  it  must  be  (1)  by  the  bankrupt,"*  while  a  bankrupt  or  after  his 
discharge — in  other  words,  after  the  filing  of  tiie  petition  ""—and  (2)  from 
hia  trustee,  (-3)  of  property  belotigipg  to  tjae  etta>t6  in  basJunqprteyv  and  (4) 
such  concealment  must  'be  ^^  knowingly  and  fraudulently ''  doBte.  The  latter 
is  the  most  important  of  these  elements,  and,  without  clear  proof  sustaining 
it,  the  specifications  must  be  dismissed.*^* 


170.  In  re  Breitling  (C.  C.  A.,  7tb  CSr.), 
13  Am.  B.  R.  126,  133  Fed.  146. 

Complete  appropriatxon  of  assets. —  In  the 
case  of  In  re  Baudouine  (D.  C,  N.  Y.),  3 
Am.  B.  R.  55,  61,  96  Fed.  53«,  539,  Judge 
Brown  said:  "A  discharge  in  bankruptcy 
upon  any  other  condition  than  the  complete 
appropriation  of  every  knawn  asset  leffall^ 
available  to  creditors  would  not  only  be  a 
glaring  wrong  to  creditors,  but  contrary  to 
every  conception  of  a  just  system  of  bank- 
ruptcy."        • 

In  the  case  of  Barton  Bros.  y.  Produce 
Oo.  (C.  C.  Am  «th  Cir.),  14  Am.  B.  R.  502, 
505.  136  Fed.  355,  the  court  said:  ""  The 
babkrupt  must  make  a  full  and  complete 
surrender  of  all  his  unexempt  property  for 
the  benefit  of  his  creditors.  He  must  be 
honest  in  this  respect.  He  must  neither 
conceal  nor  withhold  knowingly  anything 
from  his  creditors  which  they  are  entitled, 
under  the  law,  to  know  or  receive.  When- 
ever the  court  is  impressed  with  the  belief, 
after  due  inquiry  and  examination,  that 
in  the  main  the  bankrupt  has  intended 
and  tried  to  comply  with  the  law,  he  should 
be  dealt  with  liberally  on  his  petition  for 
manumission  from  his  debts.  On  the  other 
hand,  in  order  to  obstruct  gross  abuses  of 
the  spirit  of  the  bankrupt  act,  that  it  may 
not  aid  the  dishonest  debtor  in  being  ac- 
quitted of  his  honest  debts,  while  with- 
holding aught  that  he  should  surrender  for 
the  benefit  of  his  creditors,  it  is  the  duty 
of  the  court  to  look  into  the  heart  of  his 
transactions." 

Bad  faith  of  bankrupt. —  Where  creditors 
objecting  to  a  bankrupt's  discharge  sustain 
their  accusation  that  he  has  so  conducted 
his  business  as  not  to  indicate  good  faith, 
and  has  caused  his  assets  to  disappear,  the 
burden  is  upon  the  bankrupt  to  show  that 
he  is  entitled  to  a  discharge;  and  where 
bankrupt  conducted  a  business  which  he  got 
rid  of  when  trouble  was  in  sight  because 
of  a  promissory  note,  and  thereafter  con- 
ducted business  for  the  benefit  and  in  the 
name  of  his  sister,  who  apparently  had  no 
capital,  without  accoimting  for  the  proceeds 
derived  from  the  sale  of  his  business,  a  dis- 


charge  wiU  be  denied.    In  re  Miller  (D.  C 
N.  Y.},  30  Am.  B.  R.  113. 

171.  In  re  Gailey  (C.  C.  A.,  7th  Cir.),  11 
Am.  B.  R.*539,  127  Fed.  538;  Barton  v. 
Texas  Produce  Co.  (C.  C.  A-,  8th  Cir.),  14 
Am.  B.  R.  502,  136  Fed.  3135;  Vehon  ▼.  Ull- 
man  (C.  C.  A.,  7th  Cir.),  17  Am.  B.  R.  435. 
147  Fed.  604,  holding  that  tHe  failure  of 
the  president  of  a  mail  order  corporation 
to  schedule  a  duplicate  maiiiAg  list  was  not 
a  bar  to  his  discharge. 

Int^nt.-^  While  intent  is  a  pertinent  in- 
quiry, it  is  not  the  sole  inquiry.  The  sub- 
stance of  the  offense  is  the  withholding  of 
assets,  so  that  the  true  inquiry  is  whether, 
with  fraudulent  intent,  the  bankrupt  with- 
held from  his  schedule  property  belonging 
to  his  creditors.  Apart  from  the  withhold- 
ing of  assets,  the  intent  constitutes  no  cau^e 
for  denyimg  a  discharge.  Vehon  v.  Ullman 
(0.  C.  A.,  7th  Cir.),  17  Am.  B.  R.  435,  147 
Fed.  694. 

Where  it  appears  that  a  bankrupt  in- 
tentionally took  his  property  and  kept  it 
from  his  creditors,  with  intent  to  hinder, 
delay  or  defraud  them,  he  will  be  denied  a 
discharge,  even  though  he  thought  his  ac- 
tion justified.  Matter  of  Nelson  (D.  C,  X. 
Y.),  23  Am.  B.  R.  37,  179.  Fed.  3*0. 

178.  In  re  Meyers  (D.  C.  N.  Y.),  5  Am. 
B.  R.  4,  105  Fed.  353,  holding  that  a  dis- 
charge may  be  granted  to  a  wife,  notwith- 
standing a  concealment  of  assets  by  her 
husband  in  managing  her  business.  So,  the 
fraud  of  a  husband  in  failing  to  keep  tnie 
books  of  account  will  not  prevent  the  wife 
from  securing  her  discharge.  In  re  Hyman 
(D.  C,  N.  Y.).  3  Am.  B.  R.  169,  97  Fed\  195. 

173.  In  re  Webb  (D.  C,  N.  Y.),  3  Am.  B. 
R.  386,  98  Fed.  404. 

174.  In  re  Conn  (D.  C,  Or.),  6  Am.  B. 
R.  217,  108  Fed.  525;  In  re  Pierce  (D.  C 
X.  Y.),  4  Am.  B  .R.  554.  103  Fed.  64;  In 
re  Fround  (D.  C,  N.  Y.),  3  Am.  B.  R.  41S. 
98  Fed.  81;  In  re  Bryant  (D.  C,  Tonn.U 
5  Am.  B.  R.  114.  104  Fed.  789:  In  re  Tod«I 
iT>.  C.  Vt.),  7  Am.  B.  R.  770.  112  Fed. 
315;  In  re  Patterson  (D.  0.,  N.  Y.),  10 
Am.  B.  R.  371.  121  Fed.  921;  Tn  rp  Bla- 
lock  (D.  C.  vS.  Car.).  9  Am.  B.  R.  266. 
118   Fed.   679:   In  re  Beebe   (D.  C,  Pa.).  <? 
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(III)  Knowingly  and  fraudulently, — Many  of  the  cjfcses  involvirig'  the 
question  of  concealment  of  assets  depend  for  their  detennination  upon  whether 
the  conceahnent  was  doi;ie  *^  knowingly  and  fraudulently."  If  there  was  an 
entire  abeence  of  fmudulent  intent  there  is.  no  offense..  .  Thus^  an  omission 
toindude  pr<^rty  in  the  sehedules  under  an  honest  mistiil:^  of  law,  or  fact 
will  not  bar  «  liiseharge.^^^  But,  if  such  otnifision  is  noi  Mtisfactorily  ex* 
plained,  it  will  usually  amount  to  a  concealment."* 

(TV)  Failure  to  schedule  property. —  F^iilure  to  schedule  or  surrender 
property  to  the  trustee  is  not  per  ae  or  ipso  facto  knowingly  ai^d  fraudulently 
concealing  iu^^  If  the  bankrupt  has  money  in  hi6  poss^i»sion  whe^  he  iilea 
his  petition,  which  he  did  not  schodulo  or  turn  ov«r  to  his  trustee,  he  is,  in 
the  absence  of  a  datisf aotoiy  explaBetion,  guilty  of  a  concealment  of  assets 
which  bars  his  discharge.*"*  An  omission  t6  schedule  property  fraudulently 
conveyed  usually  amounts  to  a  concealment,  where  the  bankrupt  retains  an 
interest  therein.^^  But  where  the  transfer  was  m<ade  more  than  four  months 
prior  to  filing  the  petition  in  bankruptoy,  it  will  not  consrtitute  a  bar  to  dis- 
charge.*™* This  question  often  arises  where  property  has  'been  given  or 
transferred  by  a  bankrupt  to  his  wife  and  omitted  from  the  schedules  or 
otherwise  concealed.**  Where  a  bankrupt  has  property  in  his  wife^s^  name, 
for  the  purpose  of  keeping  such  property  from  his  creditore,  a  discharge 
will  not  be  granted.***    It  seems,  liowever,  that  an  omission  of  assets  from 


Am.  B,  K.  Wl,  11«  Fed.  48;  Woodw  ▼.  Little  (C.  C. 
A.,  M  Clr.),  13  Am.  B.  R,  742,  1S4  Fed.  2»:  In  re 
Talpic  (D.  C,  iQifa),  H  Am.  .9..JEl,,t60,  m  Fe^. 
S«l;  In  re  Griffin  Bros.  (t>.  C.  Ala.),  19  Ajb.  B.R.. 
7%.  154  Fed.  537;  In  re  Bacon  (D.  0.»  N.  T.).  30 
Am.  B.  R,  684. 

ITS.  In  VB  MorxMr  <I>.  a»  OKI.)*  9  Am.  B.  R. 
JO,  W  Fed.  574;  In  re  Wetmore  <D.  C*  Pa.);  S 
Am.  B.  R.  700,  M  Fed.  70S;  In  re  Blalock  (D.  C. 
N.  Car.).  »  Am.  B.  R.  M«.  US  Fed.  V»;  In  re 
Baton  (D.  C   N.  T.),  •  Am.  B.  R.   »U  Ua  Fed. 

7a. 

176.  In  re  Royal  (D.  C.  N.  Car.),  7  Am.  B.  R. 
106.  US  Fed.  13S;  In  re  Flnkelateln  (D.  C,  N.  Y.), 
3  Am.  B.  R.  900,  Ktt  Ffed.  «tt;  In  re  O'Oara  <D.  C, 
Or.).  3  Am.  B.  R.  949,  97  Fed.  «2.  For  such  an 
explanation,  see  In  re  Ittner  (D.  C.  Or.),  8  Am. 
B.  R.  M8.  114  Fed.  988. 

Preamnption  of  eoncealiuent  arises  from 
failure  to  account  for  property  In  possession  of 
bankrupt  shortly  before  adjudication,  and  not  in- 
cluded in  schedules.  The  sufficiency  of  the  ex- 
planation Is  In  the  discretion  of  the  district  Judge. 
Sleffel  V.  Cartel  (C.  C.  A.,  8th  Clr.),  21  Am.  B. 
R.  140.  164  Fed.  691. 

177.  In  re  Hirach  (D.  C,  Tenn.),  8  Am.  B.  R. 

715,  96  Fed.  468. 

177«.  In  re  Frledrlch  (D.  C,  Minn.),  28  Am. 
B.  R.  6t6,  holding  that  proceeds  derived  from  the 
iale  of  crops  raised  upon  homestead  property  are 
not  exempt  under  the  kiw  of  Minnesota,  so  as  to 
excuse  a  bankrupt  for  failure  to  schedule  such 
proceeds  or  turn  them  over  to  his  trustee. 

178.  Bragasaa  v.  St.  Louis  Cycle  (C.  C.  A..  5th 
Clr.),  8  Am.  B.  R.  700,  107  Fed.  77;  In  re  Skinner 
(D.  C,  Iowa),  3  Am.  B.  R.  163,  97  Fed,  190;  In  re 


Welch  (D.  C,  Ohio).  8  Am.  B.  R.  93.  100  Fed.  66: 
In  re  McNamara  (Ref.,  N.  Y.).  8  Am.  B.  R.  566. 
95.Ffld..  488;  la  re  Quackenbysh  (IX  C.  N.  T.>. 
4   Am.   B.    R.    274.    102  Fed.   282. 

Failure  to  aoliedvle  property  transferred 
by  a  bankrupt  to  his  wife  prior  to  the  enactment 
of  the  bankruptcy  law  Is  not  a  ground  for  oppos- 
ing a  discharge.  In  re  Goodale  (D.  C,  N.  Y.),  6 
Am.  B.  R.  493.  106  Fed.  783;  In  re  House  (D.  C., 
N.  Y.),  4  Am.  B.  R.  608,  108  Fed.  616. 

178a.  In  re  Henneby  (D.  C,  Iowa),  81  Am  B. 
R.  881.  Otherwise  if  within  the  four  months 
period.  PlrvlU  v.  Plthlan  (C.  C.  A..  8th  Clr.).  27 
Am.  B.  R.  621.  194  Fed.  403,   114  C.  C.  A.  866. 

179.  In  re  McCrea  (C.  C.  A.,  3d  Clr.).  20  Am. 
B.  R.  412,  161  Fed.  246;  In  re  Brown  (D.  C,  Vt.). 
16  Am.  B.  R.  360,  140  Fed.  883.  in  which  case  it 
was  held  that  since  a  Termont  statute  prohibits 
a  contract  between  husband  and  wife,  an  at- 
tempted transfer  to  her  did* not  constitute  a  con- 
cealment; In  re  Hirshowltz  (D.  C..  Pa.),  27  Am. 
B.  R.  701. 

180.  In  re  Stelndler  A  Hahn  (Ref.,  N.  Y.),  5 
Am.   B.  R.  63;  In  re  Gilbert  (D.  C,  Pa.).   22  Am. 

B.  R.  221,  169  Fed.  149.  Failure  to  schedule  asset.s 
held  In  trust  for  a  bankrupt  by  his  wife  is  ground 
for  refusal  of  his  discharge.     Matter  of  Borg  (D. 

C.  Minn.),  25  Am,  B.  R.  189.  184  Fed.  649;  In  re 
De  Maurlac  (D.  C,  N.  Y.),  80  Am.  B.  R.  677, 

Failure  to  seliediile  property  lield  by 
-Mrife.—- In  the  ease  of  In  re  Graves  (D.  C.  Pa.), 
26  Am.  B.  R.  633.  the  court  said:  "  To  entitle  the 
bankrupt  to  a  dlHcharge,  there  must  be  entire 
good  faith  on  his  part.  He  must  surrender  hl.i 
property  fully.  He  cannot  retain  or  con^'eal  any 
part  thereof  which  should  go  to  his  creditors.  If 
the  property,  or  a  portion  of  It.    b«^lrini?lnar  to   th< 
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the  schedule,  on  the  advice  of  counsel^  honestly  given,  is  at  least  a  preaump- 
tive  excuse;  ^^^  as  where  the  bankrupt  wais  advised  that  his  interest  in  his 
grandfather's  estate  was  contingent  and  not  veeted.^*^  If  there  be  no  fraudu- 
lent or  criminal  intent  in  failing  to  schedule  the  property,  and  it  was  omitted 
upon  a  fair  and  reasonable  cause  to  believe  that  it  should  not  be  included, 
based  upon  the  advice  of  counsel,  the  omidsion  is  not  an  offence  barring  dis- 
eharge.^^^  The  advice  of  counsel  is  no  excuse  unless  it  was  based  upon 
a  full  and  truthful  disclosure  of  all  the  facts  pertaining  to  the  omitted 
assets.^*^  Where  a  person  prior  to  filing  a  petition  in  bankruptcy  con- 
veys property  to  a  tJiird  person,  to  be  held,  in  whole  or  in  part,  in  secret 
trust  for  himself,  and  fails  to  schedule  such  interest,  such  failure  constitutes 
a  knowing  and  fraudulent  concealment  from  his  trustee,  while  a  bank- 
rupt, of  property  belonging  to  his  estate  in  bankruptcy,  and  will  preclude 
his  discharge.^  The  listing  of  property  after,  an  attempt  to  conceai 
the  seme  «nd  after  the  false  oath  has  been  disoovered  will  not  re- 
lieve the  bankrupt  from  the  consequences  of  such  acts.^  Real  prop- 
erty set  apart  to  a  divorced  wife  as  alimony  is  not  within  the  juris- 
diction of  a  court  in  bankruptcy,^  and  a  failure  to  schedule  such  prop- 
erty does  not  constitute  a  concealment  so  as  to  defeat  the  wife^s  right  to 
a  discharge.^    Salary  of  a  public  officer  does  not  pass  to  a  trustee,  and  a 


bwikrupt  has  been  vested  directly  or  indlreoUy 
In  his  wife,  no  matter  when  that  was  done.  If  the 
court  believes  from  the  evidence  that  It  wa«  done 
and  continued  fraudulently,  and  the  property 
reaUy  was  held  for  the  tMLpkrupt's  benefit  and 
subject  to  his  control,  the  failure  to  mention  i^uch 
property,  of  whatever  it  may  consist,  in  the 
schedule  and  to  Inform  the  trustee  In  regard 
thereto,  is  concealment  of  property  and  will  pre- 
vent a  discharge.  This  is  a  well  settled  principle, 
reauiring-  no  reference  to  cases  decided."  See 
also  In  re  Diamond  (D.  C.  Wis.).  80  Am.B.R.  863. 

ISI.  Omtaaloii  under  adVl««  «f  eonn- 

ael.— In  re  Schreck  (Ref..  N.  Y.).  1  Am.  B.  R. 
8M:  In  re  Bemer  (Ref..  Ohio).  4  Am.  B.  R.  888: 
In  re  Headley.  2  N.  B.  N.  Rep.  684:  U.  S.  v.  Con- 
nor, 8  Mclean,  573:  In  re  Kyto  (D.  C.  Pa.),  28 
Am.  B.  R.  414,  174  Fed.  867.  But  In  re  Stoddard 
(D.  C,  Waah.),  7  Am.  B.  R.  762,  114  Fed.  486.  it 
waa  held  that  where  certain  real  eetate  conveyed 
by  the  bankrupt  shortly  before  flllngr  his  petition 
in  bankruptcy,  in  trust  to  pay  another  the  profits 
thereof  for  life  and  then  to  hold  for  his  benefit,  is 
intentionally  omitted  from  his  schedules,  he  is 
not  entitled  to  his  discharge,  although  he  acted 
under  advloe  of  counBel,  that  all  bis  interest  in 
the  property  wma  divested  by  the  deed. 

Do«btfal  Ofrnerslalv.—  In  the  ease  of  In  re 
AUeman  (D.  C.  Pa.),  »  Am.  B.  R.  745.  168  Fed. 
688,  It  was  held  that  a  bankrupt  will  not  be  denied 
a  discharge  upon  the  ground  of  a  fraudulent  con- 
cealment of  property,  where  his  ownership  ia 
doubtful  and,  under  the  advice  of  counsel,  the 
property  in  question  is  omitted  from  the  sched- 
ules. 

182.  Woods  V.  Little  (C.  C.  A.,  8d  dr.),  IS  Am. 
B     R.   742.    134   Fed.    229. 

lH2a.  In  re  Jacobson  &  Son  Co.   (C.   C.   A..   3d 

Clr.),  28  Am.  B.   R.  41>2. 

183.  Matter  of  Remmors  (C.  C.  A.,  8th  Clr.),  28 
Am.   B.   R.   78,   173  Fed.   484. 

184.  Matter  of  Borg  (D.  C,  Minn.).  25  Am.  B. 
R.  189,  184  Pea.  640:  In  re  Brelner  (D.  C.  Iowa), 
11  Am.  B.  R.  681,  129  Fp'1.  li".;  In  re  Dauchy  rD. 
C.    N.   Y.).    10  Am.    B.    H.    G27,    122   F»='d.   6S8:    Hud- 


son V.  HeroantJle  Nat.  Bank  (C.  C.  A..  8th  Cir.). 
»  Am.  B.  R.  183,  56  C.  C.  A.  KO.  U»  Fed.  346;  In 
re  Berals  (D.  C.  N.  T.),  6  Am.  B.  R.  W,  104  Fed. 
6T2;  In  re  Welch  (D.  C,  Ohio),  3  Am.  B.  R.  93, 
lOO  Fed.  66. 

Omlaalon    of    a    ireated    remainder    of 

doubtful  value  which  the  bankrupt  held  in  hii 
father's  estate,  coupled  with  the  bankrupt's  testi- 
mony that  he  took  nothing  under  his  father's  will, 
constitutes  a  fraudulent  concealment.  In  re  Becker 
(D.  C.  N.  T.).  5  Am.  B.  R.  438,  106  Fed.  64. 

Failure  to  ■nrrender  life  Income  la  • 
traat  fvnd,  although  scheduled,  will  prevent 
the  granting  of  a  discharge.  In  re  Flelscbman 
(D.  C,  111.),  9  Am.   B.  R.  667,  120  Fed.  960. 

Surrender  of  an  oytton  to  pnrcluiae 
real  eatate  and  a  failure  to  mention  the  same 
in  his  schedolM  will  not  conatltute  a  concealment 
of  aacets  in  the  abeenoe  of  evidence  of  a  secret 
trust  or  agreement  that  the  one  to  whom  the 
option  was  surrendered  waa  to  bold  the  property 
for  the  benefit  of  the  bankrupt.  In  re  Kloster 
(D.  C,  Nev.),  17  Am.  B.  B.  52.  146  Fed.   188. 

AaalBrnment  of  aecnrltlea  to  attorney. 

—  Where  bankrupt  on  the  day  before  filing  hiB 
petition  made  an  assignment  to  hla  attorney  of 
certain  pledged  securities  which  he  omitted  to 
schedule,  and  delivered  such  assignment  to  the 
bank  holding  the  securities  in  pledge  after  hU 
adjudication,  an  intention  to  conceal  said  securi- 
ties is  made  out;  and  a  conditional  aaslgnment  of 
said  .<;ecurlties  subsequently  tendered  to  bank- 
rupt's trustee  by  the  attorney,  which  would  necee- 
sltate  the  bringing  of  an  action  against  bankrupt 
to  recover  his  equities  therein,  will  not  relieve  th« 
bankrupt  from  the  consequenoes  of  hla  aoL  In  re 
Doyle  (D.  C,  N.  T.),  29  Am.  B.  R,  108. 

185.  In  re  Breiner  (D.  C,  Iowa),  U  Am.  B.  B. 
684.  129  Fed.  155;  In  re  Sussman  (D.  C,  Pa.).  M 
Am.   B.  R.  18. 

180.  Audubon  t.  Bhufeldt,  6  Am.  B.  R.  888,  111 

U.    S.    575. 

187.  In  re  Le  Claire  (D.  C,  Iowa).  10  Am.  B. 
R.  733,  124  Fed.   654. 
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failure  to  schedule  the  amount  earned  when  the  petition  waa  filed  is  not  a 
<Mncealment  of  assets  barring  discharge.^®® 

(V)  Undervaluation. —  The    value    of   the    property    concealed    is    not  . 
material  if  it  be  shown  that  it  was  knowingly  and  fraudulently  done*^®* 
If  property  is  undervalued  the  fact  may  be  considered  in.  determining 
whether  a  concealment  has  been  committed  although  it  is  not  itself  a  con- 
-cealment^*^ 

(VI)  Other  instances  of  fravdident  concealment. —  It  is  not  fraud  for 
a  bankrupt  to  collect  insurance  commissions  and  apply  them  to  his  own 
use,  where  a  referee  has  decided  thilt  such  commisiBions  do  not  pass  to  the 
trustee,  although  the  referee  is  subseqtiently  reversed.^^^  The  participa- 
tion of  bankrupt  -partners-  in.  thev.far^(cdoeure-.of  a  chaiteL  mortgage>i  given  ,, 
anterior  to  the  four  months'  period^  being  charged  as  a  fraudulent  con- 
cealment of  assets  from  the  trustee,  will  prevent  the  granting  of  a  dis- 
charge until  the  validity  of  the  mortg^e  and  the  sufficiency  of  the  fore- 
•closure  has  been  passed  upon  by  a  court  of  competent  jurisdiction.^*^  If  a 
voluntary  transfer  be  made  in  contemplation  of  future  indebtedness  it 
may  amoimt  to  a  concealment,^®*  and  so  also  where  it  appears  that  property 
was  conveyed  in  fraud  of  creditors  and  is  held  in  secret  trust.^^ 

(2)  EviDSNO£  OF  CONCEALMENT  OF  ASSETS. — ^A  wilful  and  fraudulent 
concealment  of  assets  by  a  bankrupt  need  ofnly  be  shown  by  a  fair  prepon^ 
•derance  of  credible  evidence.^**  If  the  testimony  is  that  of  the  bankrupt 
alone,  and  the  most  that  can  be  said  is  that  the  circumstances  are  suspicious^ 
the  objection  to  a  discharge  should  be  ovemiled.***    Where  objecting  cred- 


18S.  In  re  Doherty  (D.  C,  Ct.)>  13  Am. 
B.  R.  549,  135  Fed.  432. 

188.  In  re  Lowenstein  (D.  C,  N.  Y.),  2 
Am.  B.  R.  193,  106  Fed.  51;  In  re  Becker 
(D.  C,  N.  Y.),  5  Am.  B.  R.  438,  106  Fed. 

18a  In  re  8emmel  (D.  C,  Pa.),  9  Am. 
B.  R.  351,  118  Fed.  487. 

181.  In  re  Wright  (D.  C,  N,  Y.),  24  Am. 
B.  R.  437,  177  Fed.  578. 

191  In  re  Olansky  <D.  C,  N.  Y.),  20 
Am.  B.  R  780,  163  Fed.  428. 

188.  In  re  McNamara  (Ref.,  N.  Y.),  2 
Am.  B.  R.  579. 

184.  In  re  Bemer  (Ref.,  Ohio),  4  Am. 
B.  R.  383. 

Secret  trust.—-  It  has  beeu  held  on  several 
<K!ca8ions  that  where  a  person,  prior  to  fil- 
ing a  petition  in  bankruptcy,  conveys  the 
^hole  or  a  part  of  his  property  to  a  third 
party  to  be  held  in  secret  trust  for  himself, 
*nd  fails  to  schedule  it  as  a  part  of  his  as- 
sets, such  an  act  amounts  to  a  fraudulent 
«onoeahnent  of  assets  which  will  defeat  his 
J'ight  to  a  discharge.  Hudson  v.  Mercantile 
Nafl  Bank  (C.  C.  A.,  8th  Cir.),  9  Am.  B. 


R.  432,  436,  119  Fed.  346;  In  re  Bemis  (O. 
C,  N.  Y.),  5  Am.  B.  R.  36,  104  Fed.  672; 
In  re  Welch  (D.  C,  Ohio),  3  Am.  B.  R.  93, 
100  Fed.  65;  In  re  Becker  (D.  C,  N.  Y.), 
5  Am.  B.  R.  438,  106  Fed.  54;  Matter  of 
Borg  (D.  a,  Minn.),  25  Am.  B.  R.  189,  184 
Fed.  640. 

1M.  Evidence  of  concealment. —  In  re 
Greenberg  (D.  C,  a.),  8  Am.  B.  R.  94,  114 
Fed.  773;  In  re  Howden  (D.  C,  N.  Y.),  7 
Am.  B.  R.  191,  111  Fed.  723;  In  re  Gaylord 
(C.  C.  A.,  2d  Cir.),  7  Am.  B.  R.  1,  112  Fed. 
668;  la  re  Tillyer  (D.  C,  Pa.),  17  Am.  B. 
R.  125,  147  Fed.  860.  It  is  not  necessary 
to  establish  the  concealment'  of  assets  be- 
yond a  reasonable  doubt.  A  fair  preponder- 
ance of  testimony  is  sufficient.  In  re  Del- 
mour  (D.  C,  N.  Y.),  20  Am.  B.  R.  405,  161  ' 
Fed.  589;  Klein  v.  Powell  (C.  C.  A.,  3d 
Cir.),  23  Am.  B.  R.  494,  174  Fed.  640;  In  re 
MargoUs  (D.  C,  Mass.),  24  Am.  B.  R.  934, 
181  Fed.  591;  In  re  Cohen  (C.  C.  A.,  2d 
Cir.).  30  Am.  B.  R.  653,  revg.  29  Am.  B. 
R.  698;  In  re  Doyle  (D.  C,  N.  Y.),  29  Am. 
B.  R.  102. 

196    In  re  Kolster  (D.  C,  Nev.),  17  Am. 
B.  R.  52.  146  Fed.  138. 

Mere  suspicion  insufficient. —  In  the  case 
of  In  re  Taylor  (D.  C,  Ala.),  26  Am.  B.  R. 
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itors  have  made  a  pri/ma  facie  case  the  burden  is  on  the  bankrupt  to  so 
weaken  it  by  credible  evidence  as  to  present  a  question  of  fact^  If  it  ap- 
pear that  the  bankrupt  did  not  act  in  good  faith  in  withholding  a  part  of  his 
property  from  his  creditors,  the  court  will  not  countenance  it  by  permitting 
his  discharge.**  While  fraudulent  intent  is  essential  it  does  not  of  itself 
justify  a  refusal  of  a  discharge  where  it  is  not  shown  that  the  assets  alleged 
to  have  been  concealed  belonged  to  the  bankrupt's. estate.***  li  it  be  decided 
in  a  prior  controversy  in  the  proceedings  that  the  bankrupt  was  guilty  of  a 
concealment  of  aasets,  the  question  of  concealment  is  res  adjudicata  in  the 
proceedings  for  a  discharge,  and  raises  a  presumption  against  the  bankrupt.**** 

(3)  Continuing  concjeaxment. —  Concealment  being  possible  only  if  the 
person  is  '*  a  bankrupt,"  .strictly,  a  concealment  accomplished  before  the 
bankruptcy  is  not  within  the  penalty  of  the  statute.  This  limitation  has, 
however,  led  to  the  doctrine  of  "  continuing  concealment,"  which  is  now 
generally  recognized.^     Although  the'  ooncealm^it  must  have  been  done 


143,  149,  the  court  BHid :  "  The  denial  of 
the  discharge  because  of  fraudulent  conceal- 
ment of  adsets  or  of  >  a  'false  tMith'  by  the 
baiikrvipt  lxlu^t  be  made,  out  by, clear  and 
convincing  proof ^  arid  is  not  the*  subject  bf 
mere  Buspicion  or  Jnf erenoe."  . 

19V.  In  re;L€8lie  (D.  C,  N.  Y.),  9  Am.  B. 
R.  561,  119  Fed.  466.     In  this  case  it  was 

«  held  that  an  unexplained  shrinkage  in  the 
bankrupt's  assets  of  about  $12,000  within  k 
year  of  his  bankruptpy  ia  insulBcjent.  pfropl 

.  that  he  had  that  amount  of  money  at  the 
time  of  filing  hid  petition  an^  •  concealed  it 
from  bi^  creators  and JJie  trustee.    See  also 

'  In  re  Blalock  (D.  C,  S.  Car.)',  ^  Am.  B.'  R. 
26©,  U8  Fed.  67a.j  In  it  Baerricopf  (D.  C, 
Pa.),  9  Am.  6.  R.  133,  117  Fed.  975;  tn  re 
Coppleman  (D,  C,  Mich.),  30  Am.  B.  R.  414. 
undervaluation. —  Ii;i  thfe  case  of '7n  i-e 
Sammel  (t),  C..  Pa'.),  ^  Am..  B.  R.  356,  118 
Fed.  4^7,  it  was  held  that  the  bankrupt 
could  not  be  charged  with  concealing  shares 
of  stock  because  he  had  undervalued  them, 
but  that  fact,  as  well  as  the  fact  that  he 
did  not  name  the  stock,  was  a  circumstance 
of  more  or  less  weight  on  the  questfoa  of 
concealment,  if  there  was  further  evidence 
to  bear  it  out;  Tn  re  Jacobs  (D.  C,  N.  J.), 

16  Am.  B.  R.  482.  144  Fed.  868. 

198.  In  re  Breitling  (C.  C.  A.,  7th  Cir.), 
13  Am.  p.  R.  126,  133  Fed.  146;  In  re 
Graves  (D.  C,  Pa.),  36  Am.  B.  R.  633. 

199.  Vchon  v.  Ullman  (C.  C.  A.,  7th  Cir.), 

17  Am.  B.  R.  435,  147  Fed.  694. 

199a.  Tn  re  Krall  (D.  C,  Conn.),  28  Am. 
B.  R.  452. 

200*  In  re  Quackenbush  (D.  C,  N.  Y.),  4 
Am.  B.  R.  274,  102  Fed.  282;  In  re  Bemis 
(D.  C,  N.  Y.),  5  Am.  B.  R.  36,  104  Fed.  672. 

Placing  title  in  wife's  name  as  continu- 
ing concealment. —  WHiere  a  bankrupt,  sev- 
eral years  previously,  had  transferred  cer- 
tain real  estate,  subject  to  a  mortfjage.  to 
his  wife,  without  consideration,  but  with- 
out any  attempt  at  eoneealnient.  and  tlie.re 


.  was  no  proof  that  there  was  any  agreement 
between  them  that  the  bankrupt  should  re- 
tain any  intereat  in  such  jxropertv,  the  fact 
that  after  auch  transfer  the  bankrupt  con- 
tinued tb  Kvi9  with  his  Wife  on  thia  prop- 
erty and  other  real  estate  which  she  pur- 
chased, and  that  he  worked  for  her  thereon. 

'..without  proof,  how^ver^,  that  he  did  more 
for  his  wife  than  his  board  was  worth,  was 
not  sufficient  to  discloae  guch  a  secret  in- 
terest in  the  property  as  to  sustain  the  bur- 
den imposed  upon  a  creditor  objecting  to 
the  ban)crupt'B  dipcharge  on  the  grpund  of 
concealment  of  property.  In  re  Wermuth 
(I).  C,  N.  Y.),  24  Am.  B.  R.  786,  17S  Fed. 

I  1009. 

Where  the  record  shows  that  the  bank- 
rupt, having  an  interest  in  certain  proper- 
ties, t)laced  the  title  thei'eio  ia  lifs  life's 
name  for  the  purpme  of  keeping  them  out 
of  the, reach  of  the  creditors,  and  she  held 
the  title  when  he  filed  his  schedules,  in 
which  he  did  not  include  his  interest  in  the 
properties,  he  will  be  refused  a'  discharge, 
both  upon  the  ground  of  a  fraudulent  con- 
cealment of  assets  and  of  making  ti  false 
oath.  In  re  (iuilbert  (D.  C,  Pa.),  22  Am. 
•B.  R.  221,  W«  Fed.  14fw 

CoLveyances  prior  to  four  months'  period. 
—  In  New  York  a  conveyance  of  real  «atate 
made  by  a  bankrupt  long  anterior  to  the 
four  montha'  period,  with  intent  to*  hinder, 
delay  and  defraud  creditors,  may  be  al- 
leged as  a  ground  of  objection  to  his  dis- 
charge, where  the  conveyance  is  not  re- 
corded until  within  the  four  months'  period. 
Matter  of  McKane  (D.  C,  N.  Y.),  19  Am. 
B.  R.  103,  155  Fed.  674.  But  it  is  no  ground 
for  denying  a  bankrupt's  discharge  that 
more  than  four  months  prior  to  the  filing 
of  his  petition  he  conveyed  to  his  wife,  for 
full  value,  certain  shares  of  corporate  stock 
for  the  purpose  of  raising  money  to  pflv 
the  expenses  of  an  impending  suit  for  breach 
of    promise   to   marry.     In   re  Brambaugh 
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while  a  bankrupt  or  after  discharge^  yet  where  a  bai^rupt  has  disposed 
of  property  prior  to  bankruptcy  but  has  possession  or  control  of  the  proceeds 
subsequent  to  adjudication  which  he  fails  to  disclose,  there  is  a  continuing 
concealment  for  which  he  is  amenable  to  the  law.^^  The  word  "  concealed  " 
is  sufficiently  elastic  to  include  ^^  continuing  concealments."^^  Such  a 
concealment  once  b^un  necessarily  continues  after  the  bankruptcy  and 
is.  therefore,  "  from  his  trustee."  Whether  it  is  also  of  "  property  belong- 
ing to  his  estate  in  bankruptcy"  is  sometimes  a  difficult  question,  and 
usually  turns  on  the  bona  fides  of  the  transaction  through  which  possession 
and  title  passed  from  the  bankrupt.  Xo  hard  and  fast  rule  can  be  phrased ; 
the  cases  rest  each  on  its  own  facts.^^ 

(4)  MisoBLLANEous  OASES. —  In  the  foot-notes  will  be  found  a  number 
of  cases,  not  previously  cited,  in  all  of  which  the  commission  of  the  offeujs^ 
of  concealment  has  been  alleged.^*^ 


(D.  C,  Fa.)»  13  Am.  6.  R.  204,  126  Fed. 

971. 

Proof  that  the  bankrupt,  three  years 
prior  to  bankruptcy,  haying  no  other  prop- 
erty, conveyed  certain  real  estate,  heavily 
mortgaged,  but  In  which  he  had  an  equity 
of  redemption  worth  from  $10,000  to  $12,- 
000,  to  his  sons  for  a  cash  oonsideratioit 
of  $500,  and  upon  the  understanding  that 
they  would  pay  his  creditors,  including 
themselves,  is  insufficient,  in  the  absence  of 
evidence  that  the  property  was  held  by  the 
grantees  in  trust  for  the  bankrupt  or  hi^ 
benefit  or  that  he  thereafter  in  any  way 
dealt  with  the  property  as  his  own  or  di- 
rectly  or  indirectly  derived  any  benefits 
therefrom,  to  sustain  an  objection  to  his 
discharge  upon  the  ground  of  a  concealment 
of  assets  from  his  trustee.  In  re  Jacobs 
(D.  C  N.  J.),  16  Am.  B.  R.  482,  144  Fed. 
868. 

Where  a  bankrupt,  while  insolvent,  con- 
veys property  to  a  near  relative  without 
consideration  and  afterward  fails  to  dis- 
close the  existcnftce  of  such  property  in  his 
K'hedules,  he  is  primo^  facie  guilty  of  con- 
cealing assets  from  his  trustee,  although  the 
conveyance  may  have  been  made  more  than 
four  months  before  the  petition  was  filed; 
^»ut  if,  upon  the  bankrupt's  application  for 
di:»charge,  the  innocence  of  the  transaction 
l>e  made  to  appear,  the  conveyance  and  the 
subsequent  omission  of  the  property  from 
the  schedules  will  interpose  no  obstacle  to 
the  discharge.  In  re  McCann  ( D.  C,  Pa. ) , 
24  Am.  B.  R.  789,  179  Fed.  575. 

201.  U.  S.  V.  Cohen  (D.  C,  X.  Y.),  15 
Am.  B.  H.  359,  142  Fed.  983,  holding  that 
if  a  bankrupt  before  the  bankruptcy  has 
toncealed  his  property,  and  after  his  trustee 
is  appointed   continues    to   conceal    it,    he 


is  criminally  liable  under  ^  20>b;  In  re 
Jacobs  &  Verstandig  (D.  C,  Or.),  17  Am. 
B.  R.  470,  147  Fed.  797;  In  re  James  (D.  C, 
N.  Car.),  23  Am.  B.  R.  703,  175  Fed.  894« 
affd.  sub  noM.  James  v.  Stone,  24  Am.  B.  R. 
288,  181  Fed.  476. 

202.  In  re  Jacobs  &  Verstandig  {D.  C., 
Or.),  17  Am.  B.  R.  470,  147  Fed  797;  Jainea. 
V.  Stone  (C.  C.  A.,  4th  Clr.),  24  Am:  B.  R. 
288,  181  Fed.  476. 

208,  In  re  March    (D.  C.^  Vt.),  .6  ':Am. 

B..R.  537,  109  Fed.  602;  In  re  Adama  (D.  O, 

N.  Y,),  4  Am.  Bu  R.  696,  104  Fed.  Tt&j  Iti 

re  Fitchard  (D.  C,  N.  Y.),  4  Am.  B.  U.  .609, 

103  Fed.  742;   In  re  Jacobs    (D.  C,  Or.), 

17  Am.  B.  R.  470,  147  Fed.  797.    If  upon 

a  bankrupt's  application  for  a  diacharge^ 

the  innocence  of  the  transaction  be  loj^^ 

to  appear,  the  conveyance  of  property  to* a 

near  relative  and  the  subsequent  omission 

of  such   property  from  the  schedules-  will 

interpose  no  obstacle  to  the  discharge,     fit 

r«  McCann  (D.  C.,.  Pa.),  84  Am.  B.  JL  7$9r 

179  Fed.  575; -In  re  Doyle  (D.  C,  N.  YA, 
29  Am.  B.  R.  102.  n 

204,  Diflcharge  granted.— In  re  Locke  {D. 
C  N.  Y.),  5  Am.  B.  R.  136,  104  Fed.  783; 
In  re  Hirsch  (D.  C,  N.  Y.),  3  Am.  B.  IL 
344,  97  Fed.  571;  In  re  Cornell  (D.  C,  N. 
Y.).  3  Am.  B.  R.  172,  97  Fed.  29;  In  re 
Polakoff  (Ref..  N.  Y.),  1  Am.  B.  R.  ^58; 
In  re  Lesser  (C.  C.  A.,  2d  Cir.),  8  Am.  B. 
R.  15,  114  Fed.  83,  revg.  s.  c,  5  Am.  B.  R. 
330;  In  re  Countryman  (D.  C,  Iowa),  » 
Am.  B.  R.  572,  119  Fed.  637;  In  re  Semmel 
(D.  C,  Pa.),  9  Am.  B.  R.  351,  118  Fed.  487. 

Discharge  refused. —  In  re  Schenck  (D.  C, 
Wash.),  H  Am.  B.  R.  727,  116  Fed.  554;  In 
re  Biillwinkle  (D.  C,  X.  Y.),  6  Am.  B.  R. 
750.  Ill  Fod.  364;  In  re  Cabus  (D.  C.  X. 
Y.),  6  Am.  B,  R.  156;  Ablowich  v.  Stiirs- 
burg   (C.  C.  A.,  2d  Cir.),  5  Am.  B.  R.  403, 
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c.  A  falBc  oath  in  the  proceeding.— (1)  In  general. —  Much  that  has 
been  said  in  the  previous  paragraphs  applies  with  equal  force  here.  The 
oath,  if  available  as  an  objection  to  a  discharge,  must  be  (1)  "in  or  in 
relation  to  any  proceeding  in  bankruptcy;*^  and  (2)  it  muat  have  be^a 
knowingly  and  fraudulently  made.^  The  verification  of  an  answer  of  a 
bankrupt,  containing  a  false  statement  and  filed  after  the  time  allowed  by 
the  Bankruptcy  Act,  docs  not  constitute  a  false  oath.''"  A  discharge  in 
bankruptcy  cannot  be  denied  on  the  ground  that  the  testimony  of  the  bank- 
rupt was  evasive,  and  may  have  been  false.***  A  false  oath  may  also  amounr 
to  perjury.  A  common  instance  is  where  a  bankrupt  swears  that  his 
schedule  of  property  is  a  statement  of  "  all  his  estate,  both  real  and  per- 
iBonal,'^  and  he  has  knowingly  or  fraudulently  omitted  assets  therefrom,^ 
The  evidence  must  be  definite  and  certain  to  the  effect  that  the  property 


affg.  In  re  Ablowlch  (D.  C,  N.  T.),  S  Am  B.  R. 
586.  »  Fed.  81;  Fields  v.  Karter  (C.  C.  A.,  5th 
Clr.),  8  Am.  B.  R.  861,  115  Fed.  9»;  In  re  Oroflfl 
(Ref.,  N.  T.),  5  Am.  B.  R.  871;  In  re  Heyman 
(D.  C.  N.  Y.),  i  Am.  B.  R.  786,  104  Fed.  677;  In 
re  Hoffmann  (D.  C,  N.  T.),  4  Am.  B.  R.  881,  1« 
Fed.  970;  In  re  Dews  (D.  C.  R.  I.).  8  Am.  B.  R. 
681,  96  Fed.  181;  In  re  Holsteln  (D.  C,  Ct.),  8  Am. 
B.  R.  147,  114  Fed.  794;  In  re  Greenberg  (D.  C, 
Ct.).  8  Am.  B.  R.  M,  114  Fed.  778;  In  re  Young 
(D.  C.  N.  Car.).  16  Am.  B.  R.  477,  140  Fed.  7». 
On  appeal.— In  re  Otto  (D.  C,  N.  J.),  8  Am. 

B.  R.  806,  116  Fed.  860;  Osborne  v.  Perkins  (C.  C. 
A..  Ut  Clr.).  7  AJn.  B.  R.  860,  IIB  Fed.  127;  In  re 
Covington  (D.  C,  N.  Car.),  6  Am.  B.  R.  878,  110 
Fed.  148. 

aeO.  Compare,  (or  practice,  In  re  Goodale  <D. 

C,  N.  Y.).  6  Am.  B.  R.  4S8,  109  Fed.  T88.  The 
statement  In  the  above  case  that  "  the  facts  re- 
lied upon  to  prove  falsity  "  should  be  stated  does 
not  mean  that  evidence  must  be  set  forth.  Matter 
of  Jacob  Nathanson  <D.  C.  N.  Y.),  19  Am.  B.  R. 
66,  166  Fed.  646  (false  oath  as  to  keeping  of  books). 
See  In  re  KreUch  (D.  C,  N.  Y.),  22  Am.  B.  R. 
884,  172  F^d.  623.  holding  that  a  false  oath  In  the 
proceedings  for  discharge  la  not  available  to  pre- 
vent a  discharge. 

2206.  In  re  Bryant  (D.  C,  Tenn.),  B  Am.  B.  R. 
114,  104  Fed.  789;  In  re  Salisbury  (D.  C,  N.  Y.), 
7  Am  B.  R.  771,  U8  Fed.  883;  In  re  Beebe  (D.  C, 
Pa.),  8  Am.  B.  R,  697,  116  Fed.  48;  In  re  Cohen 
(T>  C,  N.  Y.).  18  Am.  B.  R.  84,  149  Fed.  908; 
Matter  of  Luftlg  (Ref.,  Mass.),  15  Am.  B.  R.  773. 
Compare  also  cases  In  foot-note  174,  ante. 

KnowlBirlr  and  fraiidiilentlr«— A  speclfl- 
catlon  of  objection  to  a  bankrupt's  discharge 
which  fails  to  state,  either  In  the  words  of  the 
statute  or  In  equivalent  phraseology,  that  bank- 
rupt knowingly  "  and  fraudulently  "  made  a  false 
oath  In  or  In  relation  to  any  proceeding  In  bank- 
ruptcy does  not  set  forth  the  offense  defined  by 
section  29  of  the  Bankruptcy  Act.  and  is  Insuffl- 
clent  to  bar  a  discharge.  In  re  Mayer  (D.  C,  N. 
Y.),   28  Am.   B,   R.  842. 

207.  In  re  Young  (D.  C,  N,  Car.),  15  Am,  B.  R. 
477.   140  Fed.   728. 

208.  In  re  Cohen  (D.  C,  N.  Y.),  18  Am.  B,  R. 
84.    149   Fed.   908. 

W^here  a  bankropt,  at  the  llr«t  meet- 
ing of  credltorii,  made  evasive  annwerw 
to  Inquiries  concerning  his  Insolvency  at  a  certain 
time,  and  even  made  some  atatemcnta  which  were 
not  true,  but  admitted,  as  soon  as  the  quesllon 
waB  squarely  put  to  him.  that  he  wa.-^  Insolvent 
at  that  time,  sufficient  cause  does  not  exist  for  the 


denial  of  his  discharge  on  the  ground  of  making 
false  oath.  In  re  Marcus  St  Scherr  (D.  C.r  N.  T.). 
27  Am.  6.  R.  164,  aftd.  80  Am.  B.  R.  176. 

Former  detenalnatloa  a*  to  false 
oatb)  offect.— A  prior  adjudication  that  the 
bankrupt  had  ma^e  a  false  oath,  and  his  sum- 
mary punishment  for  contempt,  are  to  be  con- 
sidered as  prima  facie  establishing  a  specification 
of  objection  to  his  discharge.  Interposed  on  the 
ground  that  he  had  made  such  false  oath,  but  op- 
portunity should  not  be  denied  him  of  showing  In 
the  discharge  proceedings  that  the  offense  of  mak- 
ing a  false  oath  was  n«t  knowingly  and  fraudu- 
lently committed,  nor  should  h'e  be  prevented 
from  making  further  explanation  of  his  testimony, 
or  from  showing  that  he  did  not  make  a  wlUful 
misstatement.    In  re  Shear  (D.  C,  N.  Y.),  29  Am. 

B.  R.  688. 

aOO.  In  re  Brelner  (D.  C,  Iowa),  U  Am.  B.  R- 
684.  129  Fed.  156;  In  re  Galley  (C.  C.  A..  7th  ar.), 
11  Am.  B.  R.  589.  127  Fed.  688;  In  re  Rauchenplat 
(D.  C.  Porto  Rloo),  9  Am.  B.  R.  Tf8;  In  re  Sem- 
mel  (D.  C,  Pa.),  9  Am.  B.  R.  861;  118  F«l.  487: 
Barton  v.  Texas  Produce  Co.  (C.  C.  A.,  8th  Clr.), 
14  Am.  B.  R.  602,  186  Fed.  866;  In  re  Herman  (C. 

C.  A..  2d  Clr.).  13  Am.  B.  R.  778.  69  C.  C.  A.  Hi. 
184  Fed.  566:  In  re  Schofleld,  147  Fed.  862;  In  re 
Gilbert  (D.  C,  Pa.),  22  Am.  B.  R.  811,  169  Fed. 
149. 

Palae  oatb  to  ■cliedalea.-^Where  a  bank- 
rupt. In  his  schedules,  states  that  he  had  no 
money  or  property  except  $10  In  cash,  when  In 
fact  he  was  the  owner  of  nine  head  of  cattle  and 
had  In  his  i>os8es8lon  8861  In  cash,  which  he  failed 
to  schedule,  but  afterward  surrendered  to  his 
trustee  by  order  of  the  referee,  he  will  bf  denied 
a  discharge  upon  the  ground  of  having  made  a 
false  oath  to  his  schedules.  Matter  of  Napier 
(Ref.,  Ky.),  23  Am.  B.  R.  560. 

Where  It  appears  that  a  bankrupt  has  concealed 
assets,  which  have  not  been  listed  In  his  sched- 
ules, he  will  be  deemed  to  have  taken  a  false  oath 
when  he  swore  to  the  truth  of  the  schedules.  In 
re  Cantor  (D.  C,  N.  Y.).  26  Am.  B.   R.  869. 

False  oatlK  as  to  Interest  la  real  prop- 
erty.—"Where  it  appears  that  by  statute  a  bank- 
rupt has  a  life  estate  In  one- third  of  his  wife's 
real  estate,  that  such  property  was  purchased  hy 
his  wife  with  his  own  savings;  that,  although  he 
claims  to  hold  the  property  merely  as  trustee  for 
his  children,  he  has  in  many  Instances  held  it  out 
as  his  own.  his  oath  to  the  effect  that  he  has  no 
such  Interest  will  be  held  to  have  been  made 
knowingly  and  will  prevent  his  discharge.  In  re 
Hale  (D.  C,   New  Mex.).   31  Am.   B.   R.   S8. 
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omitted  should  have  been  scheduled  as  part  of  the  bankrupt's  assets-^^®  Thus, 
the  same  act  may  be  both  a  false  oath  and  a  concealment^^^  The  analogy 
of  this  objection  to  a  crime  usually  compels  strict  pleading  and  even 
stricter  proof.^^ 

(2)  Faxsjs  oath  on  fobiceb  ezamination  undeb  §  7  (9). — This  same 
analogy  has  led  to  much  confusion  concerning  the  right  to  predicate  such  an 
objection  on  a  false  oath  during  the  bankrupt's  examination.  It  seems  not 
to  be  doubted  that  this  objection  may  rest  on  any  oath  voluntarily  taken,^^^ 
but  it  has  been  vigorously  denied  that  a  false  oath  under  compulsion  can  be 
made  the  basis  of  an  objection  to  a  discharge.  The  earlier  cases  were 
quite  uniform  that  it  could  not;  this  on  the  ground  that,  *by  §  7  (9),  the 
evidence  then  adduced  could  not  be  used  against  a  bankrupt  in  a  criminal 
proceeding.^*  This  view  has,  however,  now  been  exploded.^^  It  is  a 
torturing  of  words  to  call  a  proceeding  on  discharge  a  criminal  proceeding, 
merely  because  the  same  facta  if  proven  in  support  of  an  indictment  might 
result  in  conviction  for  crime.  The  contention  that  to  permit  the  use  of 
such  testimony  "  would  set  a  trap  for  the  debtor  "  has  been  well  answered 
by  a  distinguished  judge  to  the  effect  that  the  opposite  rule  "would  set 
a  trap  for  the  creditors,  or  else  so  set  the  trap  that  the  debtor  could  get  all 
the  bait  (the  discharge)  and  yet  not  spring  the  trap."^^®    . 

(3)  Instances  op  false  oath. — The  false  oath  must  be  on  a  matter 
material  to  the  inquiry,^^^  and  it  has  been  held  that  it  must  have  been 


SIO.  Evidence.— In  re  Hamilton  (D.  C, 
K.  Y.),  13  Am.  B.  R.  333,  133  Fed.  823; 
In  re  Ferris  (D.  C,  Iowa) ,  6  Am.  B.  R.  246, 
105  Fed.  366;  In  re  Fitchard  (D.  C,  N.  Y.), 
4  Am.  B.  R.  600,  103  Fed.  742;  In  re  Boy- 
den  (D.  C,  Pa.),  13  Am.  B.  R.  269,  132 
Fed.  991,  holding  that  discrepancy  between 
Btatement  of  his  financial  condition  made 
prior  to  bankruptcy  and  his  schedules  is 
not  necessarily  evidence  of  a  false  oath. 

An  objection  to  a  bankrupt  being  granted 
a  discharge,  on  the  ground  that  he  had 
knowingly  and  with  fraudulent  intent  made 
&  false  oath  to  his  schedules,  need  only  be 
Bustained  by  proof  such  as  will  overcome. 
the  prestnnption  as  to  his  honesty  of  pur- 
pose. Matter  of  Remmers  (C.  C.  A.,  8th 
Cir.),  23  Ant  B.  R.  78,  173  Fed.  484. 

ail.  In  re  Becker  (D.  C,  N.  Y.),  5  Am. 
B.  R.  438,  106  Fed.  54. 

218.  In  re  Howden  (D.  C,  N.  Y.),  7  Am. 
B.  R.  191,  111  Fed.  723;  In  re  Gaylord 
(D.  C,  N.  Y.),  6  Am.  B.  R.  410,  106  Fed. 
^33.  See  also  tills  eaae  on  appeal,  7  Am. 
B.  R.  195,  111  Fed.  717.  Compare  Matter 
of  Renuners  (C.  C.  A.,  8th  Cir.),  23  Am. 
B*  R.  78,  173  Fed.  484,  holding  that^  the 


objection  need  only  be  sustained  by  such 
proof  as  will  overcome  the  presumption  of 
the  honesty  of  purpose  of  the  bankrupt. 

ai8.  See  reasoning  in  cases  immediately 
post, 

ai4.  In  re  Goldsmith  (D.  C,  Pa.),  4  AnL 
B.  R.  234,  101  Fed.  570;  In  re  Mail  (D,  0., 
Ky.),  4  Am.  B.  R.  521,  102  Fed.  676;  In  re 
Logan  (D.  C,  Ky.),  4  Am.  B.  R.  5t5,  103 
Fed  876. 

215.  In  re  Dow  (D.  C,  Iowa),  -5  Am. 
B.  R.  400,  105  Fed.  889;  In  re  Gaylord 
(D.  C,  Mo.),  7  Am.  B.  R.  195,  111  Fed. 
117,  aflfg.  B.  c.,  5  Am.  B.  R.  410,  106  Fed. 
833. 

916.  In  re  Dow  (D.  C,  Iowa),  5  Am. 
B.  R.  400,  105  Fed.  889. 

217.  Compare,  for  testimony  in  State 
court.  In  re  Eaton  (D.  0.,  N.  Y.),  6  Am. 
B.  R.  531,  110  Fed.  731;  and,  to  effect  that 
testimony  other  than  by  the  bankrupt  is 
inadmissible,  In  re  Wilcox  (C.  C.  A.,  2d 
Cir.),  6  Am.  B.  R.  362,  109  Fed.  828;  In  re 
Strouse,  2  N.  B.  N.  Rep.  64;  In  re  Huber» 
1  N.  B.  N.  431;  In  re  Chamberlain  (D.  C, 
N.  Y.),  25  Am.  B.  R,  37,  180  Fed.  304. 


344 


DiscHAKGE,  When  Granted. 


[§  U-b. 


made  in  the  proceedings  in  which  the  bankruptcy  of  the  petitioner  was  to 
be  adjudicated  and  his  estate  administered.*^®  But,  if  a  false  oath  was  due 
to  a  mistake  in  fact  or  the  result  of  honest  advice  of  counsel,  a  discharge 
will  not  usually  be  refused.^^®  A  bankrupt,  who  omits  from  his  sworn 
schedule  securities  which  are  absolutely  worthless,  is  not  guilty  of  making 
a  false  oath.*^  If  the  securities  omitted  are  deemed  valuable  by  the 
bankrupt,  evidenced  by  an  effort  made  to  recover  them  by  suit  against 
a  pledgee,  brought  subsequent  to  the  bankrupt's  adjudication,  his  discharge 
should  be  denied.**^  Cases  where  the  bankrupt  swears  falsely  to  an  account 
in  the  proceeding  are  rare.  Usually  such  an  oath  would  also  amount 
to  a  false  oath  pYoper,  and  might  often  be  a  concealment.  There  are  as  yet 
no  authorities  in  point.  Additi6nal  cases  where  this  ground  of  objection 
has  been  considered  will  be  foutid  in  the  foot-note.*^ 


VIL  FAILURE  TO  KEEP,  DESTRUCTION  OR  CONCEALMENT  OF  BOOKS. 

a.  In  general. — A  bankrupt  who,  "  with  intent  to  conceal  his  financial 
condition,  destroyed,  concealed  or  failed  to  keep  books  of  accounts  or 
records  from  which  such  condition  might  h?  ascertained  "  is  not  entitled 


$18.  FalM  o§XhB  should  reUrte  to  mftttors 
matcoiAl  to  the  bimkruptcy  proceedings  in 
order  to  be  interposed  as  objections  to  a 
discharge.  In  re  Chamberlain  (D.  C«,  N. 
Y.),  25  Am.  B.  R.  37,  180  Fed.  301;  In  re 
Marcus  &  Scherr  (D.  C,  N.  Y.),  27  Am.  B. 
R.  164,  affd.  30  Am.  B.  R.  176.  Thus,  a 
false  oath  made  by  the  bankrupt,  prior  to 
his  adjudication  in  a  bankruptcy  proceed- 
ings against  a  corporation  of  which  he  was 
an  officer  and  stockholder,  is  not  ground  for 
refusing  his  discharge.  In  re  Blalock  (D. 
C,  S.  Gar.),  9  Am.  B.  R.  286,  118  Fed.  679; 
Jn  re  Marcus  (C.  C.  A.,  2d  dx,),  30  Am.  B. 
R.  176. 

Pezjury  of  a  bankrupt  in  a  proceeding  for 
his  discharge  is  not  ground  for  depriving 
him  of.  the  discharge  itself,  but  he  is  guilty 
of  a  contempt  of  court  and  may  be  pun- 
ished therefor.  In  re  Kretsch  (D.  C,  N. 
Y.),  22  Am.  B.  R.  ^84,  172  Fed.  523. 

219.  In  re  Eaton  (D.  C,  N.  Y.),  6  Am. 
B.  R.  531,  110  Fed.  731;  or  if  it  appears 
that  an  erroneous  statement  was  subse- 
quentlv  corrected  by  the  bankrupt.  In  re 
Doyle '(D.  C,  N.  Y.),  29  Am.  B.  R.  102. 
.See  also  cases  cited  under  foot-note  175, 
ail  te. 

220.  In  re  McCrea  (C.  C.  A.,  2d  Cir.),  20 
Am.  B.  R.  412,   151  Fed.   246. 

Value  of  property  not  scheduled. —  Where 
a  bankrupt,  after 'turning  over  to  his  wife 
a  plumbing  business,  liad  it.s  full  manage- 
ment and  control,  and  bad  drawn  but  from 
$2  to  $4  a  week  for  his  services,  wliioh  were 


reasonably  worth  |10  to  %tO  a  week,  H  can- 
not be  charged  that  he  mikde  a  ialse  oath 
in  omitting  from  his  schedules  a  claim 
against  his  wife  for  services,  where  the 
specifications  of  objection  to  his  discharge, 
alleging  the  above  facts,  fail  to  set  forth 
the  existence  of  a  valid  claim  against  the 
wife.    In  re  Adams  (D.  C,  N.  Y.),  22  Am. 

B.  R.  613,  171  Fed.  599. 

221.  Matter  of  Remmers  (0.  C.  A.,  8th 
Cir.),  23  Am.  B.  R.  7«,  178  Fed.  484;  In  re 
Sttssman   (D.  C,  Pa.),  26  Am.  B.  R.  18. 

822.  Discharges  granted.  —  Bauman  v. 
Feist  (C.  C.  A.,  8th  ar.),  5  Am,  B.  R.  703, 
107  Fed.  83;  In  re  Crenshaw  (D.  C,  Ala.), 
2  Am.  B.  R.  623,  95  Fed.  632;  In  re  Bates 
(D.  C,  Conn.),  5  Am.  B.  R.  848;  In  re 
Troeder  (C.  C.  A.,  1st  CSr.),  17  Am.  B.  R. 
723,  150  Fed.  710.  But  compare  In  re  Roy 
(D.  C,  Vt.),  3  Am.  B.  R.  37,  98  Fed.  400; 
and  Sellers  v.  Bell  (C.  O.  A.,  5th  Cir.),  3 
Am.  B.  R.  529,  94  Fed.  801. 
,    Discharges  refused. —  In  re  Grossman  (D. 

C,  Mich.),  6  Am.  B.  R.  510,  111  Fed.  507; 
In  re  Gamman  (D.  C,  Iowa),  6  Am.  B.  R. 
482,  109  Fed.  312;  In  re  Lesser  Bros.  (D. 
C,  N.  Y.),  5  Am.  B.  R.  330,  108  Fed.  205 
(revd.  on  appeal,  8  Am.  B.  R.  15,  114  Fed. 
83);  In  re  Lewin  (D.  C,  Vt.),  4  Am.  B.  R. 
636,  103  Fed.  852;  In  re  I^wenstein  (D.  C, 
N.  Y.),  2  Am.  B.  R,  193,  106  Fed.  51;  In 
re  Williams,  2  N.  B.  N.  Rep.  20IX;  In  re 
Goodman  (D.  C,  Pa.),  22  Am.  B.  R.  670,  171 
Fed.  as  7. 
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to  a  discharge.*^  The  amendatory  act  of  1903  materially  modified  the 
original  law,  and  greatly  altered  the  essential  elements  of  pleading  and 
proof.  We  have  indicated  these  changes  in  the  notes  to  the  text  of  section 
■^^.224  'pj^g  subdivision  in  its  original  form  was  highly  objectionable,  in 
particular,  in  that  it  required  proof  that  the  act  complained  of  was  "  in 
contemplation  of  bankruptcy, "^^  which  was  held  to  mean  in  contemplation 
of  a  bankruptcy  proceeding.  This  requirement  has  been  dropped  out.^^ 
So  have  the  adjectives  "  fraudulent,'^  as  perhaps  narrowing  the  meaning 
of  '*  intent,"  and  "  true,"  as  redundant  when  limiting  the  words  "  financial 
condition."  These  changes,  however,  by  no  means  bring  the  law  in  this 
regard  up  to  the  level  of  its  predecessor.  It  is  still  necessary  to  show  thai 
the  failure  to  kaep  books  was  ^^  with  the  intent  to  coi^ceal  his  true  financial 
condition."^^  The  former  law,  like  the  English  law,  made  mere  failure 
by  a  merchant  or  tradeai^an  ,tp.  keep  f^9gfix^  ]x)Qk^  of  account  an  objection 
to  his  discharge;  prpof  of  intent  was  essential  only,  when  falsifying  books 
was  charged.^^  To  sustain  thi«.objeQtioA,.the  proof  n).ust  now  show  that  (1) 
the  act  complained  of  was  don^  srfter  t;h,e  passage  of  the  bankruptcy  law, 
(2)  by  the  bankrupt  or  by  soHke  onp  laotiag  u^d^r.  his  direction,  (3)  with 
intent  to  conceal  his  financial  condition;,  aaad  (4)  the  act  must  consist 
of  either  destruction,  concealment  — which,.  4s  has  been  seen,  includes 
secreting,  falsifying,  and  mutilating^?®  -^-?OT  f^ilwe.to  keep  books  of  account 
or  records  from  which  the  bankrupt's  condition  might  be  ascertained. 

b.  Act  comioltted  after  passage  of  law. — The  first  of  these  elements  flows 
by  implication  from  the  words  of  the  law.^^  For  instance  a  loss  or  dis- 
appearance of  books  prior  to  the  enactment  of  the  bankruptcy  act  will 
not  justify  a  finding  that  there  has  been  a  failure  to  keep  books  with  the 
intent  to  conceal  the  financial  condition  of  the  bankrupt^^^    The  bankrupt's 


283.  Batikr.  Act,  §  144>(2),  ante. 

224.  See  ante,  p.  308. 

825.  In  re  Spear  (D.  C,  Vt.) ,  4  Am.  B.  R. 
617,  103  Fed.  779;  In  re  Marx  (D.  C,  Ky.), 
4  Am.  B.  R.  521,  102  Fed.  676;  In  re  Mor 
gan  (D.  C,  Ark.),  4  Am.  B.  R.  402,  101 
Fed.  982;  In  re  Berkowitz  (Ref.,  X.  Y.), 
4  Am.  B.  R.  37 ;  Van  Ingen  v.  Schopliofen 
(C.  C.  A,,  8th  Cir.),  13  Am.  B.  R.  24,  129 
Fed.  352.  But  see  In  re  Feldstein  (C.  C.  A., 
2d  Cir.),  8  Am.  B.  R.  160,  115  Fed.  259. 

286.  The  reasons  for  these  changes  are 
indicated  in  a  Report  of  the  Executive  Com- 
mittee of  the  National  Association  of 
Refereea  in  Bankruptcy  published  in  March, 
1900,  as  follows:  "The  necessity  of  prov- 
ing intent  to  conceal  condition,  coupled 
^'itli  the  still  more  difficult  element  of  *  con- 
templation of  bankruptcy.'  which  means 
bankruptcy  per  se,  and  not  mere  insolvency, 


has  rendered  this  objection  all  hut  useless." 
See  In  re  Alvord  (D.  C,  Conn.),  14  Am.  B. 
R.  264,  135  Fed.  236. 

8S7.  In  re  Burstein  (D.  C,  Conn.),  20  Am. 
B.  R.  399.  160  Fed.  765;  In  re  Griffin  Bros. 
(D.  C,  Ala.),  19  Am.  B.  R.  7S,  154  Fed.  537. 

228.  Law  of  1867.  §  29,  R.  S.,  §  5,110. 

229.  See  Bankr.  Act,  §  1  (22). 

229a.  Bavlor  v.  Rawlings  (C.  C.  A.,  8th 
Cir.),  28  Am.  B.  R.  773. 

830.  In  re  Shertzer  (D.  C,  Pa.),  3  Am. 
B.  R.  699,  99  Fed.  706;  In  re  Lieber  (Ref., 
Pa.),  3  Am.  B.  R.  217;  In  re  Carmichael 
(D.  C,  Iowa),  2  Am.  B.  R.  815,  96  Fed. 
594;  In  re  Shorer  (D.  C,  Conn.}.  2  Am. 
B.  R.  165,  96  F'ed.  90;  In  re  Stark  (Ref., 
N.  Y.),  1  Am.  B.  R.  180;  In  re  Polakoff 
(Ref.,  N.  Y.K  1  Am.  B.  R.  358. 

231.  In  re  Pra<?er  (D.  C  W.  Va.),  13 
Am.  B.  R.  :>27.  134  Foil.  1006. 
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failure  to  enter  loans  in  the  books  or  records  of  his  business  is  not  excused 
by  the  fact  that  the  loans  were  made  before  the  bankruptcy  act  was  passed.^ 

c.  Act  by  bankrupt. —  It  is  also  clear  that  the  act  complained  of  must  have 
been  committed  by  the  bankrupt  or  by  some  one  acting  xmder  his  direction.^ 
Where  it  appears  that  the  bankrupt's  books  were  left  by  him  in  his  office 
subject  to  the  control  of  the  trustee,  he  should  not  be  charged  with  their 
concealment,  in  the  absence  of  proof  connecting  him  with  the  transaction.^ 
Books  left  in  the  bankrupt's  safe,  of  which  no  one  knew  the  combination  but 
himself,  and  which  remained  intact  until  it  came  into  the  hands  of  the 
receiver,  will  be  presumed  to  have  been  taken  out  by  the  bankrupt,  and  his 
discharge  will  be  denied.^^  It  has  been  held  that  a  falsifying  of  books  by  the 
bankrupt's  partner  is  not  an  objection  to  his  discharge.^*®  Although  if  he 
destroys  or  mutilates  books  of  a  partnership  of  which  he  is  a  member,  his 
discharge  should  be  refused,**' 

d.  Intent  to  conceal  financial  condition.—  The  act  complained  of  must  have 
been  done  by  the  bankrupt  with  intent  to  conceal  his  financial  condition.^'* 
This  means  that  the  act  must  have  been  committed  "  knowingly,"*"®    The 
dropping  out  of  the  word  "fraudulent"  has  made  many  of  the  cases  no 
longer  in  point.    Mere  scienter  and  a  purpose  to  conceal,  without,  however, 
the  additional  purpose  by  such  concealment  to  defraud,  are  enough.    Mere 
failure  to  keep  books  and  records  is  not  enough.*^    But  if  the  failure  to 
keep  such  books  is  with  an  intent  to  conceal  the  bankrupt's  financial  con- 
in  re  Allendorf  (D.  0.»  Iowa),  IS  Am.  B.  R. 
3S0,  129  Fed.  9S1;  In  re  lUuchenplat  (D. 
C,  Porto  Rico),  9  Am.  B.  R.  764;  In  re 
Feldstein  (G.  C.  A.,  Sd  Cir.),  8  Am.  B.  IL 
160,  115  Fed.  259;  Matter  of  Napier  (Ref., 
Ky.),  23  Am.  B.  R.  560;  In  re  Bradin  (D. 
C,  Pa.),  24  Am.  B.  R.  793,  179  Fed.  76S; 
]n  re  Tanner  (D.  C,  Wash.),  27  Am.  B.  R. 
615. 

239.  In  re  Allendorf  (D.  C,  Iowa),  12 
Am.  B.  R.  320,  129  Fed.  981;  In  re  Mac- 
kenzie (D.  C,  Conn.),  12  Am.  B.  R.  605, 
132  Fed.  114. 

240.  In  re  Blalock  (D.  C,  So.  Car.).  9 
Am.  B.  R.  266,  118  Fed.  679;  In  re  Keefer 
(D.  C,  N.  Y.),  14  Am.  B.  R.  290,  135  Fed. 
885;  especially  where  it  appears  that  the 
bankrupt  had  not  been  engaged  in  business 
for  more  than  three  years  prior  to  the  en- 
actment of  the  bankruptcy  act.  In  re  Pra- 
ger  (D.  C,  W.  Va.),  13  Am.  B.  IL  527,  134 
Fed.  1,008. 

Intent  not  to  be  presumed  from  either 
bad  bookkeeping  or  mere  failure  to  keep 
books.  In  re  Brockman  (D.  C,  Kv.J,  21 
Am.  B.  R.  251,  168  Fed.  1015. 

The  mere  failure  to  keep  books  is  not 
enough  to  justify  the  refusal  of  a  discharge, 
but  the  omission  must  have  been  accompan- 
ied by  a  specific  intent  on  the  part  of  the 
debtor  to  conceal  his  financial  condition,  the 
burden  being  upon  the  objecting  creditors 
to  prove  this  intent.  In  re  Brown  (D.  C, 
N.  Y.),  29  Am.  B.  R  73. 


I.  In  re  Feldstein  (G.  0.  A.,  2d  Cir.)» 
8  Am.  B.  R.  160,  115  Fed.  259. 

233.  In  re  Hyman  (D.  C,  N.  Y.),  3  Am. 
B.  R.  169,  97  Fed.  196,  in  which  case  it  ap- 
peared that  the  business  of  a  bankrupt  was 
conducted  entirely  by  her  husband;  he  in> 
tentionally  and  fraudulently  failed  to  keep 
true  books  of  accoimt  from  which  her  finan- 
cial condition  could  be  ascertained,  and  it 
was  held  that  his  fraud  could  not  under 
these  circumstances  be  imputed  to  her  and 
her  discharge  should  be  granted. 

234.  In  re  Fades  (C.  C.  A.,  7th  Cir.),  16 
Am.  B.  R.  30,  143  Fed.  293. 

235.  Matter  of  Lewin  (D.  C,  N.  Y.),  18 
Am.  B.  R.  72,  155  Fed.  501. 

236.  In  re  Schultz,  Jr.  (D.  C,  N.  Y.),  6 
Am.  B.  R.  91,  109  Fed.  264;  In  re  Garrison 
(C.  C.  A.,  2d  Cir.),  17  Am.  B.  R.  831,  149 
Fed.  178,  holding  tliat  a  bankrupt  will  not 
be  refused  a  discharge  upon  the  ground 
that  he  failed  to  keep  proper  books  of 
account,  showing  the  condition  of  a  firm 
whose  business  was  conducted  by  one  of 
his  partners  in  a  distant  State.. and  whose 
books  were  never  under  his  control  during 
the  year  the  partnership  was  in  existence. 

237.  In  re  Conley  (D.  C.,  Ga.),  9  Am.  B. 
R.  496,  120  Fed.  42. 

238.  In  re  Burstein  (D.  C,  Conn.),  20 
Am.  B.  R.  399,  160  Fed.  765;  In  re  Griffin 
Bros.  (D.  C,  Ala.).  19  Am.  B.  R  78,  154 
Fed.  537;  Godschalk  v.  Sterling  (C.  C.  A., 
3d  Cir.),  12  Am.  B.  R.  302,  129  Fed.  580; 
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dition,  the  offense  is  established,^^  and  an  allegation  in  the  specifications 
of  objections  to  the  effect  th«at  the  bankrupt  did  with  intent  to  conceal  his 
financial  condition  fail  to  keep  books  of  account  or  records  from  which  such 
condition  might  be  ascertained,  is  sufficient,  although  it  did  not  specify  what 
books  of  account  the  bankrupt  should  have  kept.**?    The  act  proclaims  the 


841.  In  re  Goldich  (D.  a,  Pa.),  21  Am. 
B.  R.  249,  164  Fed.  882;  In  re  Hanna  (C. 
€.  A.,  2d  Cir.),  21  Am.  B.  R.  843,  168  Fed. 
238;  In  re  Schacbter  (D.«  C,  N.  Y.),  22 
Am.  B.  R.  389,  170  Fed.  683,  holding  that 
where  within  the  four  months'  period,  a 
bankrupt  firm  purchased  certain  goods  not 
of  a  kind  in  which  he  dealt,  and  no  reason- 
able excuse  for  its  failure  to  make  any  en- 
try of  such  purchase  in  its  books  of  account 
is  assigned,  the  presumption  is  that  it  in- 
tended to  conceal  its  financial  condition,  and 
the  indhndual  partners  are  not  entitled  to 
a  discharge;  In  re  Sabseyitz  (D.  C,  N.  Y.), 
28  Am.  B.  R.  623. 

Intent  to  conceal;  what  constitutes. —  In 
the  case  of  In  re  Marmu  &  Scherr  (D.  d 
N.  Y.),  27  Am.  B.  R.  154,  affd.  30  Am.  B. 
B.  R.  173,  the  court  said:  "The  intent  to 
conceal  one's  financial  condition  is  a  sep- 
arate fact  from  the  keeping  of  the  books. 
The  reasonable  consequences  of  keeping  im- 
perfect books  may  be  a  concealment  of  one's 
financial  condition,  if  the  occasion  ever  arises 
when  they  are  scrutinized,  and  that  fact 
would  be  enough  to  charge  one  with  re- 
sponsibility for  that  result,  if  the  law'for« 
hade  keeping  imperfect  books.  The  general 
intent  of  the  criminal  law  is  of  this  kind, 
it  only  means  that  the  actor  must  be  aware 
of  his  acts  and  then  charges  him  with  much 
eonaequences  as  would  naturally  follow, 
them,  regardless  of  whether  he  had  these  in 
mind  or  not.  When,  howerer,  as  is  some- 
times the  case,  the  law  attaches  no  respon- 
sibility to  an  act  unless  the  actor  does  have 
in  mind  the  specific  eonsequences,  it  is  nec- 
essary as  an  additional  element  to  prove 
that  state  of  mind.  This  is  such  a  case. 
Moreover,  since  the  intent  to  conceal  is  dif- 
ferent from  the  intent  to  keep  imperfect 
hocks,  the  objectors  must  go  further  than 
to  show  merely  that  the  bankrupts  intended 
to  keep  the  kind  of- books  they  kept;  for 
thej  must  show  also  that  they  intended 
these  books  to  conceal  from  somebody — 
'Which  must  be  their  creditors — their  finan- 


cial condition.  That  involves  not  only  knowl- 
edge of  how  the  books  were  kept,  but  some 
smticipation  that  at  a  future  time  they 
might  be  examined  by  creditors  and  would 
then  fail  to  enlighten  them  upon  all  the 
facts."  In  re  Weston  (C.  C.  A.,  2d  Cir.), 
30  Am.  B.  R.  647,  failure  of  broker  to  record 
sales,  etc.,  in  books  shows  intoit  to  con- 
ceal financial  condition. 

Where  there  was  no  evidence  to  show  that 
bankrupts  intended  to  conceal  their  financial 
condition  by  failing  to  keep  sufiftcient  books 
of  account,  and  It  apeared  that  they  em- 
ployed a  thoroughly  competent  bookkeeper 
and  left  the  books  in  his  charge  without 
themselves  interfering  with  the  manner  in 
which  he  performed  his  duties,  they  should 
not  be  refused  a  discharge,  even  if  their 
financial  condition  could  not  be  accurately 
determined  from  the  books.  In  re  Marcus 
(a  C.  A.,  8d  Cir.),  30  Am.  B.  R.  176. 

Presumption  against  intent  to  conceal 
financial  condition. —  Where  from  certain 
acts  and  omissions,  tW'o  inferences  may  be 
drawn,  the  one  pointing  to  a  guilty  or  bad 
intent  and  the  other  perfectly  consistent 
with  honesty  and  absence  of  a  bad  purpose, 
it  is  the  duty  of  the  court  to  find  in  favor 
of  honesty  and  absence  of  intent ;  and  where  « 
the  evidence  upon  objections  to  a  bankrupt's 
discharge,  on  the  ground  that  he  failed  to 
keep  books  of  account  with  intent  to  conceal 
his  financial  condition,  will  justify  a  finding 
either  way,  the  appellate  court  will  not  in- 
terfere with  a  finding  in  favor  of  the  bank- 
rupt made  by  the  referee  who  had  the  bank- 
rupt before  him,  heard  him  testify  and  ' 
noted  his  manner.  In  re  Brown  (D.  C,  N. 
y.),  29  Am.  B.  R.  73. 

M2.  Godshalk  Go.  v.  Sterling  (C.  C.  A., 
3d  Cir.),  12  Am.  B.  R.  302,  129  Fed.  580; 
In  re  Ginsburg  (D.  C,  Pa.),  12  Am.  B.  R. 
459,  130  Fed.  627;  In  re  Patterson  (D.  C, 
N.  Y.),  10  Am.  B.  R.  371,  121  Fed.  921. 
But  see  Milgraum  v.  Ost  (D.  C,  Pa.),  12 
Am.  B.  R.  306,  129  Fed.  827. 
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presumptioiL  and  intent  of  the  law  tbat  honest  merchants  will  keep  account 
books  which  will  disdoee  their  true  financial  condition*  If  the  evidence  shows 
that  a  business  was  conducted  without  books  of  account  &>  that  nothing  could 
be  ascertained  as  to  the  bankrupt's  purchases  and  sales^  or  the  disposition  of 
the  proceeds  of  such  sales,  the  intent  to  conceal  the  financial  condition  of  tjie 
bankrupt  will  be  presumed.^*^ 

e.  What  ccnstitiites  failure,  destruction  or  concealment. —  The  statute  itself 
indicates  what  will  constitute  the  offense-  "  Conceal "  includes  "  secrete, 
falsify  and  mutilate."  ^^  The  phrasing  here  is  even  broader  than  wa& 
that  of  the  law  of  1867.  Anv  act  or  series  of  acts  with  relation  to  business 
records  which  may  reasonably  be  held  to  be  within  the  meaning  of  "  destruc- 
tion," "  concealment/'  "  secreting,"  "  falsifying,"  '^  mutilation,"  or  "  failure 
to  keep  "  will  be  within  the  imterdiction  of  the  law.  Where  a  nuan  of  busi- 
ness experience  and  intelligence  conducting  a  business  ordinarily  requiring 
books  to  be  kept,  fails  to  keep  them,  it  will  be  presumed  that  he  intended 
to  conceal  his  financial  condition.^  No  particular  form  or  method  of  keep 
ing  books  is  required ;  it  will  be  sufficient  if  the  accounts  are  kept  in  such  a 
way  as  to  show  the  banknipt's  financial  condition.****  But  the  failure  of  an 
illiterate  bankrupt,  who  was  engaged  in  a  small  business,  to  keep  books  of 
account  will  not  raise  the  presumption  that  he  intended  to  conceal  his  finan- 
cial condition.^*^  The  failure  of  the  superintendent  of  a  mine  to  keep  book^ 
of  account,  which  are  not  required  by  his  personal  businees,  does  not  indi- 
cate a  fraudulent  intent  for  which  he  may  be  denied  his  discharge.**  An 
omission  to  nxake  entries  of  payments  to  or  loans  from  relatives  should  be 


242a.  McKibbon  v.  Haskell  (C.  C.  A.,  Sth 
Cir.),  28  Am.  B.  R.  588;  In  re  Koelle  (D. 
C,  Pa.),  22  Am.  B.  R.  515,  171  Fed.  257; 
In  re  Hanna  (C.  C.  A.,  2d  Cir.),  21  Am.  B. 
R.  «43,  168  Fed.  238. 

243.  Bankr.  Act,  §  1  (22). 

244.  In  re  Alvord  (D.  C,  Ct.) ,  14  Am.  B. 
R.  264,  135  Fed.  236. 

Failure  to  keep  books. —  Where  a  bank- 
nipt  has  for  some  years  intermingled  hit 
property  with  that  of  his  wife,  having  trans- 
ferred property  to  her  in  a  manner  calcu- 
lated to  stamp  the  transaction  with  fraud, 
and  fails,  even  when  he  knew  or  should  have 
known  that  he  was  a  bankrupt,  to  keep 
books  of  account  or  any  records  from  which 
the  state  of  his  business  relations  with  his 
wife  might  he  determined  or  his  financial 
condition  ascertained,  sufficient  cause  exists 
for  the  denial  of  a  discharge  in  bankruptcy. 
In  re  Graves  (D.  C,  Pa.),  26  Am.  B.  R, 
633. 


244a.  In  r«  Simon  (D.  C,  N.  T.),  29  Am. 
B.  R.  808. 

245.  Matter  of  Pinsker  (Ref.,  N.  Y.),  25 
Am.  B.  R.  494. 

246.  Business  not  requiring  accounts.—' 
Where  the  bankrupt  was  engaged  in  the 
business  of  promoting  mines,  which  did  not 
require  any  elaborate  accounts,  it  appear* 
ing  that  he  had  no  office  or  fixed  place  of 
residence  where  books  might  be  kept,  that 
he  had  no  employees,  and  that  each  one  of 
his  mining  deals  was  separate  and  complete 
in  itself,  his  practice  to  rely  entirely  upon 
pocket  memoranda,  noting  upon  these  mem- 
oranda the  deposits  and  withdrawals  from 
his  bank  account,  and  having  his  bank  book 
balanced  each  month,  was  sufficient  to  dis- 
close substantially  the  state  of  his  financial 
affairs  and  would  not  warrant  a  finding  that 
the  failure  to  keep  more  complete  records 
arose  from  any  intention  upon  his  part  to 
conceal  his  financial  condition.  In  re  How- 
ard  (C.  C.  A.,  2d  Cir.),  24  Am.  B.  R.  841, 
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explained.^"  A  claim  of  mere  negligence  in  bookkeeping  will  be  rejected.'** 
A  failure  to  satisfactorily  explain  what  has  become  of  books  of  accounts  kept 
by  the  bankrupt  during  all  the  time  that  he  was  engaged  in  business  will 
warrant  a  denial  of  his  discharge.^*^  A  failure  to  show  by  the  books  a  large 
shrinkage  of  assets  during  a  short  period  of  time  may  prevent  a  discharge.*^ 
Where  a  person  keeps  books  in  such  a  condition  as  to  be  suspicious  on  their 
face,  a  discharge  should  be  ref  used/^^  as  where  a  partnership  purchases  goods 
not  of  a  kind  in  which  it  dealt,  and  failed  to  make  entries  of  such  purchases 
in  its  books,  there  is  a  presumption  of  an  intent  to  conceal  its  financial  con- 
dition.^^ If  the  method  used  is  appropriate  to  the  business  conducted  and 
indicates  the  character  of  the  accounts  and  the  identity  of  persons  to  whom 
they  refer  it  will  suffice.^^**  And  where  a  business  of  sufffcient  magnitude 
to  require  books  to  be  kept,  and  the  only  books  found  were  check  books,  show 
ing  deposits  and  payments  from  a  bank,  some  of  them  fictitious,  there  is  evi- 
dence of  a  fraudulent  intent  to  conceal  the  bankrupt's  financial  condition, 


180  Fed.  399;  In  re  McCrea  (C.  C.  A..  2d 
Cir.),.20  Am.  B.  R.  412,  161  Fell.  246. 

247.  Pomerkrantz  v.  Hopkine  (D.  C,  Pa.), 
21  Am.  B.  R.  857,  168  Fed.  444;  In  re  Koelle 
(D.  C,  Pa.),  22  Am.  B.  R.  515,  171  Fed. 
257. 

248.  Matter  of  Haskell  (D.  C,  N.  Y.), 
20  Am.  B.  R.  914,  164  Fed.  301,  holding 
that  where  the  granting  of  a  discharge  is 
opposed  upon  the  ground  that  no  entries 
were  made  in  the  bankrupt's  books  of  ac- 
count as  to  seven  payments  to  near  rela- 
tiTes  or  friends,  and  it  appears  that  the 
bankrupt  never  made  entries  in  or  examined 
his  books,  and  that  the  omission  was  the 
fault  of  the  bookkeeper,  to  whom  the  pay- 
ments were  reported,  there  should  be  some 
explanation  of  how  and  when  and  under 
what  circumstances  the  bankrupt  notified 
the  bookkeeper  of  such  payments,  and  the 
latter,  if  he  had  notice  of  the  payments, 
should  explain  why  he  did  not  make  the 
entries. 

849.  Failure  to  explain  non-production 
of  books  of  account — Where  bankrupt, 
who  had  kept  books  of  account  during  all 
the  time  that  he  was  engaged  in  business, 
is  requested  upon  his  examination  before 
the  referee  to  produce  such  books  and  prom- 
ises to  do  so  at  a  subsequent  hearing,  but, 
after  several  adjournments  at  his  request, 
at  a  hearing  six  months  later  testifies  that 
his  wife  had  kept  the  books  and  that  they 
cannot  be  found,  he  will  be  deemed  to  have 


concealed  or  destroyed  his  books  of  account 
with  intent  to  conceal  his  true  financial  con- 
dition, so  as  to  warrant  a  denial  of  his  dis- 
charge in  bankruptcy.  In  re  Weidman  (D. 
C,  N.  Y.),  26  Am.  B.  R.  697. 

260.  In  re  Brod  (D.  C,  6a.),  21  Am.  B. 
R.  426,  166  Fed.  1011. 

261.  In  re  Leopold  (Ref.,  N.  Y.)»  5  Am. 
B.  R  278. 

Books  improperly  kept. —  If  the  discharge 
is  opposed  on  the  ground  of  books  improp- 
erly kept,  and  the  evidence  doe^)  not  sustain 
the  objection,  the  discharge  will  not  be  de- 
nied on  the  ground  that  he  kept  no  book«. 
In  re  Halsell  (D.  C,  Tex.),  13  Am.  B.  R. 
107,  132  Fed.  562. 

Where  a  sale  of  lumber  was  entered  in  the 
books  of  a  bankrupt  firm  and  the  bookkeeper 
credits  the  transferees  of  the  lumber  with 
having  paid  a  greater  sum  than  was  in  fact 
received,  for  the  sole  purpose  of  deceiving 
the  general  creditors  into  the  belief  that  an 
ordinary  sale  of  lumber  had  been  made  to 
an  unsecured  creditor,  such  entries  are  not 
sufficient  ground  for  denying  a  discharge  to 
the  partner  responsible  for  the  transaction. 
In  re  Hamilton  (D.  C,  N.  Y.),  13  Am.  B.  R. 
333,  133  Fed.  823. 

262.  In  re  Schachter  (D.  C,  N.  Y.),  22 
Am.  B.  R.  389,  170  Fed.  683. 

858a.  In  re  Brown  &  Co.  (C.  C.  A.,  2d 
Cir.),  30  Am.  B.  R.  305. 

Failure  to  take  inventory. —  Where  the 
books  of  a  bankrupt  partnership  were  kept 
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justifying  a  denial  of  a  discharge.*^***  The  destruction  of  vonchers  or  other 
business  papers  is  as  fatal  as  would  be  the  destruction  of  books."*  All  book 
and  records  which  are  material  to  a  proper  understanding  of  the  bankrupt's 
financial  condition  are  within  the  protection  of  the  act.^  The  placing  of 
certain  books  in  the  cellar  as  a  mere  incident  of  the  work  in  closing  out  his 
business  has  been  held  not  to  prevent  the  bankrupt's  discharge.**  Where  the 
business  of  a  bankrupt  is  transacted  through  a  corporation,  as  his  agent,  the 
failure  of  the  corporation  to  keep  books  showing  the  transactions  committed 
to  such  corporation,  and  of  the  bankrupt  to  record  such  transactions,  warrants 
a  denial  of  the  bankrupt's  discharge.*"*  Other  cases  where  this  objection 
has  been  urged  against  a  discharge  will  be  found  in  the  foot-note.*^  The 
practitioner  is,  however,  warned  against  those  eases  which  turn  on  the  exist- 
ence of  a  "  contemplation  of  bankruptcy  "  or  a  ^^  fraudulent "  inijent  to  con- 
ceal financial  condition.  These  elements,  as  has  been  seen,  are  no  k>nger 
the  law. 

f .  Burden  of  proof. —  In  this  as  in  other  grounds  of  objection  to  a  discharge 
the  burden  is  on  the  objecting  creditor,  and  the  act  must  be  shown  by  a  clear 
preponderance  of  evidence ;  *^^  but  not,  it  is  thought,  with  the  same  degree  of 


BO  as  to  show  what  goods  they  had  on 
hand,  stated  at  their  cost  value,  and  so  that 
a  person  familiar  with  the  particular  trade 
could  estimate  with  reasonable  aiccuracy 
what  discount  there  should  be  made  from 
cost,  in  order  to  ascertain  the  firm's  finan- 
cial condition,  the  failure  to  take  an  in- 
ventory each  year,  stating  not  the  cost  of 
merchandise  on  hand,  but  its  value  at  the 
time  of  the  inventory,  did  not  make  bank- 
rupts chargeable  with  keeping  books  from 
which  their  financial  condition  could  not  be 
ascertained.  In  re  Marcus  (C.  C.  A.,  2d 
Cir.),  30  Am.  B.  R.  176. 

268b.  Matter  of  Newbury  &  Durham  (C. 
C.  A.,  2d  Cir.),  31  Am.  B.  R.  365. 

853.  Destruction  of  bank  books  and 
checks. —  Godshalk  Co.  v.  Sterling  (C.  C.  A., 
3d  Cir.),  12  Am.  B.  R.  302,  129  Fed.  580; 
Matter  of  Studebaker  (C.  C.  A.,  2d  Cir.), 
11  Am.  B.  R.  384,  127  Fed.  951.  revg.  10  Am. 
B.  R.  205,  124  Fed.  945;  In  re  Hirshowitz 
(D.  C,  Pa.),  27  Am.  B.  R.  701 ;  In  re  Hodge 
(D.  C,  N.  Y.),  30  Am.  B.  R.  522. 

254.  In  re  Conley  (D.  C.  Oa.),  9  Am. 
B.  R.  496,  120  Fed.  42,  holding  that  where, 
at  A  time  when  the  bankrupt  waa  contem- 
plating the  filing  of  his  petition  in  bank- 
ruptcy, he  wilfully  and  intentionally  de- 
atroved  the  books  of  account  of  a  firm  of 


whicli  he  had  been  a  member,  and  which 
were  material  to  a  proper  understanding  of 
his  financial  condition,  his  discharge  should 
be  denied. 

856.  In  re  Murray  (D.  C,  Ct.),  20  Am. 
B.  R.  700.  162  Fed.  083. 

855a.  In  re  Berger  (D.  C^  N.  Y.),  29  Am. 
B.  R.  712. 

856.  DiBcharges  granted.  —  Bauman  r. 
Feist  (C.  C.  A.,  8th  Cir.),  5  Ahl  B.  R.  703, 
107  Fed.  83;  In  re  Com  (D.  C,  Ga.),  5  Am. 

B.  R.  478,  106  Fed.  143;  Sellers  v.  Bell  (C. 

C.  A..  5th  Cir.),  2  Am.  B.  R.  529.  94  Fed. 
801;  In  re  Dews  (D.  C,  R.  I.),  3  Am.  B.  R. 
691,  96  Fed.  181;  In  re  Lafleche  (D.  C.  Vt.), 
6  Am.  B.  R.  483,  109  Fed.  307;  In  re  Ranch- 
en  plat  (D.  C.  Porto  Rico),  9  Am.  B.  R.  763; 
In  re  (larrison  (C.  C.  A.,  2d  Cir.),  17  Am. 

B.  R.  831,  149  Fed.  178. 

Oischaii^es  refvaed. —  In  re  Morgan    (D. 

C,  Ark.),  4  Am.  B.  R.  402,  101  Fed.  982; 
In  re  Idzall  (D.  C,  Iowa),  2  Am.  B.  R. 
741,  96  Fed.  314;  In  re  Kenyon  (D.  C, 
Iowa),  7  Am.  B.  R.  527,  112  Fed.  658;  In  re 
McBachron  (D.  C,  Wis.),  8  Am.  B.  R.  732, 
116  Fed.  783. 

On  appeal. —  In  re  Feldstein  (D.  C,  N. 
Y.).  6  Am.  B.  R.  4&8,  108  Fed.  794;  affd., 
s.  c.  8  Am.  B.  R.  160.  115  Fed.  259. 

857.  In  re  Boasberg  (Ref.,  N.  Y.J,  1  Am. 
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certainty  as  iu  the  objections  already  di^^saed.    It  will  not  be  presumed  tliat 
proper  books  of  account  were  not  kept  becaude  <books  are  not  found.^^ 


Vm.    FALSE  STATIMBJIX  OF  CHEPIT. 

a.  In  general.-^  It  is  provided  in  subdivision  8  of  subsection  a  of  this  sec- 
tion as  amended  by  the  amendatory  act  of  1910  that  a  bankrupt's  didcharge 
may  be  refused  if  he  has  "  obtained  money  or  property  on  credit  upon  a  ma- 
terially fake  statement  in  writing  made  by  him  to  -any  person  or  his  repre- 
sentative for  the  purpose  of  obtaining  credit  from  such  person."  This  new 
objection  to  a  discharge  was  added  by  the  amendmeijtt  of  1903,  and  will  prove 
the  most  valuable  only  to  careful  traders.^  The  amendment  of  1910  inserted 
the  words  "  money  or,"  "  by  him,"  **  or  his  representative  "  and  **  credit  from 
such  person." 

b.  Slanenti  of  piroof:  pieading.-^The  creditor  alleging  .this  objection  .naust 
prove  that  the  bankrupt  (1)  obtained  money  or  property  on  credit,  that  he  did 
soon  (2)  a  Ertatesnent  of  hia  financial  condition  relied  .on  by  the  creditor^  that 
such  statement  was  (3)  in  writing,  thai  it  was  (4)  ^materially  false,  and  (5) 
that  it  was  so  made  to  the  creditor  or  his  representative  (6.)  for  the. purpose  of 
obtaining  credit  from<such  creditor.  .To  these. should  be  added  the  U3ual  ebB- 
ments,  that  the  obtaining  of  property  must  have  been  (7)  by  the  bankrupt  ^r 
by  some  one  duly  authorized  byhim.^  The  efiect  of  this  new  objectioja  will 
be  that  every  tradesman,  whoaie  credit  ia  not  unquefsti^med,  will  bQ^a^kedto 
give  a  mercantile  statement  as  a  condition  precedent  to  dealing.  The  speci- 
fications of  objections  should  set  out  the  false  representation,  a;nd  the  i*ame 

B.  R.  353;  In  re  PhiHipe  p.  C.,,N.  Y.),  re  Scott  (D.  C,  Del.),  11  Am.  B.  R.  327, 
3  Am.  B.  E.  543,  98  fed.  844;  In  re  QftrriT  126  Fed.  981;  In  re  Petersen  (Ref.,  Mipn!), 
son  (C.  C.  A.,  2d  Cir.),  17  Am.  B.  R.  831,      10  Am.  B.  R.  355. 

149  Fed.  178;  .Garry  v.  JeffersD^  Ba^ij^  (C.         Burden  of  proof —While  the  burden  of 

C.  A.,  54h  Cir.),  26  Am.  B.  R.  511^  .proof  is  upon  the  objecting  creditor  to  es- 
258.  In  re  Cantor  (D.  C,  N.  Y.),  26  Am.      tablish  the  cause  which  he  claims  bars  a 

B.  R.  859.  discharge,   yet,   when   such   creditor   shows 

258.  See  Report  of  Ex.  Com.  of  Nat.  Ass'n  that  a  material  false  statement'  was  known 

of  Referees   in    Bankruptcy,    published    in  to  be  untrue  when  it  w^as  made,  the  burden 

March,  1900,  p.  17.  ,  of  proof  shifts  to  the  bankrupt  to  show  that 

260.  Tlie  amendment  of  1903  applies  to  it  was  not  made  with  intent  to  deceive.    In 

a  false  statement  to  obtain  credit  made  be-  re  Arenson   (D.  C,  N.  J.),  28  Am.  B.  !R. 

fore  such  amendment  became  effective.    In  113. 
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of  the  person  alleged  to  have  'been  defpanded.***  It  hes  1been  held  that  this 
objection  to  a  discharge  may  be  pleaded  by  any  creditor."* 

c.  Meaning  of  the  clanse. — (1)  In  general. —  Nothing  like  this  clause  ap- 
pears in  any  previons  halikruptcy '  law.?^  E^en  the  English  law  had  no 
equivalent,  though  there^  one  who  at  the  time  of  contracting  a  debt  had  not  a 
reaaonable  expectation  of  paying  it,  ia  denied  a  -discharge.^  This  ground 
.for  denying  a  discharge  was  evidently  leveled  particularly  at  the  practice  of 
making  falae  6t<atements  of  one'e  financial  condition  by  a  borrower  or  buyer 
for  the  purpose  of  obtaining  from  the  person  to  whom  such  false  statement  is 
made,  the  articles  or  money  derived  "  on  credit"  ^^  This  provision  as 
amended  in  1910  would  seem  to  apply  to  any  false  statement  which  has  to  do 
with  the  extension  of  credit  affecting  the  bankruptcy  proceeding.  Prior  to 
this  amendment  the  false  statement  had  to  be  made  with  the  intent  of  obtain* 
ing  such  credit  as  it  was  planned  at  the  time  to  afford  a  basis  for."*  In  effect, 
the  objection  means  that,  where  a  creditor  has  been  defrauded  in  a  given  sale 
on  credit  by  the  purchaser's  material  misstatements  as  to  his  financial  condi- 
tion given  for  the  purpose  of  obtaining  credit  for  the  goods  purchased^  the 
creditor  has  the  option  of  interposing  a  bar  to  a  discharge  affecting  all  debts, 
or  of  permitting  the  discharge  to  be  granted,  and  then  asserting  his  cktim  on 
after-acquired  property,  on  the  ground  that  his  claim  is  not  affected  by  the 
discharge.  ; 

(2)  Obtaining  money  ob  pkopektt  on  credit. —  The  phrase  "obtain- 
ing property  on  credit,"  as  used  in  the  act  prior  to  the  amendment  of  1910, 


S61.  In  re  Levey  (D.  C,  N.  Y.),  13  Am. 
B.  R.  312,  133  Fed.  572. 

26a.  In  re  Harr  (D.  C,  Mo.),  16  Am.  B. 
R.  213,  143  Fed.  421. 

The  right  to  object  on  this  ground  is  not 
confined  to  the  person  defrauded  but  be- 
longs to  any  party  in  interest.  In  re  Car- 
ton &  Co.  (D.  C,  N.  Y.),  17  Am.  B.  R. 
343,  148  Fed.  63.  In  the  Matter  of  Pincker 
(Ref.,  X.  Y.),  25  Am.  B.  R.  494,  the  referee 
said:  "It  does  not  appear  that  the  object- 
ing creditor  herein  was  a  subscriber  to  the 
mercantile  agency  to  which  the  bankrupt 
made  his  statement,  nor  sold  good^s  upon 
the  strength  thereof,  yet  under  section  14-b 
(3)  as  it  existed  prior  to  the  last  amend- 
ment, such  objection  to  discharge  may  be 


urged  by  any  creditor  and  is  not  confined 
to  the  person  defrauded." 

263.  Compare  In  re  Steed  (D.  C.»  No. 
Car.),  6  Am.  B.  R.  73,  107  Fed.  682. 

264.  English  Bankruptcy  Act  of  1890,  I 
8  (3)   (d). 

266.  Purpose  of  statement. —  The  false 
statement  in  writing  which  is  enough  to 
deny  a  discharge  implies  a  statement  know- 
ingly false,  or  made  recklessly,  without  an 
honest  belief  in  its  truth,  and  with  a  pur- 
pose to  mislead  or  deceive,  and  thereby  ob- 
tain from  the  person  to  whom  it  is  made 
property  upon  a  credit.  Firestone  v.  Har- 
vey (C.  C.  A.,  6th  ar.),  23  Am.  B.  R.  468, 
174  Fed.  574. 

266.  In  re  Puschkin  (D.  XJ.,  N.  Y.),  25 
Am.  B.  R.  742,  183  Fed.  882. 
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included  a  boiTowing  of  money  on  time.  Thus,  a  bankrupt,  who  obtained  a 
loan  of  ttKmey  fi*om  «  bapk  onl3ie  faitii  of  a  materially  false  statement  in 
writing,  will  be  denied  a  dischapge,^^  even  though  made  prior  to  tihe  four 
montb^'  period,  if  the  property  was  obtained  within  that  time.^  The  amend- 
ment of  1910  inserted  the  word  '^  money  "  and  removed  any  doubt  which 
may  have  existed.  It  has  been  held  that  an  intent  to  defraud  is  essential ; 
the  word  '^  false  "  means  more  than  "  erroneous  "  or  "  untrue,"  and  imports 
an  intention  to  deceive,  and  a  materially  false  statement  in  writing  must 
have  been  knowingly  or  intentionally  untrue  to  bar. a  discharge.^  It  has 
been  held  that  a  statement  made  in  an  application  for  an  indemnity  bond 
does  not  fall  within  the  clause,  as  such  a  bond  is  not  property;  ^^  but  this 
conclusion  may  well  be  doubted  because  of  the  evident  fact  that  the  state- 
ments contained  in  the  application  lead  to  the  extension  of  credit  by  the 
surety  company  to  the  principal,  and  if  such  statements  are  false,  the  prin- 
cipal .-should  not  be  released  from  his  liability  by  a  discharge. ^®^ 

(8)  A  STATEMENT  OF  FiNANciAi.  coNDiTiojf. — ^A  morc  letter,  if  other- 
wi^  within  the  clause,  would  seem  enough.  Details  are  unneoesdary,  but  the 
statement  ought  at  least  to  inform  the  creditor  of  the  net  worth  of  the  debtor, 
or  perhaps  of  the  total  of  his  asisets  and  liabilities.  In  a  majority  of  cades, 
these  statements  will  be  made  on  blanks  calling  for  items,  and  so  phrased  as  to 
avoid  some  of  the  legal  pitfalls  noted  later.    A  bankrupt,  who  issues  a  state- 


867.  In  re  Pfaffinger  (C.  C.  A..  6th  Cir.), 
19  Am.  B.  R.  309,  154  Fed.  328.  revg.  19 
Am.  B.  R.  41;  In  re  Dftrevaki  Vd.  C,  Pa.), 
22  Am.  B.  R.  571,  171  Fed.  »88. 

Property  has  been  held  to  indnde  any- 
thing of  value,  hence  money  is  property 
within  the  meaning  of  the  phrase  obtaining 
property  on  credit.  Carson,  Pirie,  Scott  & 
Co.  V.  Chicago  Title  &  Trust  Co.,  182  U.  S. 
438.  5  Am.  B.  R.  814. 

288.  In  re  Terens   (D.  C,  Wis.),  22  Am. 

B.  R.  895.  175  Fed.  495. 

269.  Gilpin  v.  Merchants*  Nat.  Bank   (C. 

C.  A..  3d  Cir.),  21  Am.  B.  R.  429.  165  Fed. 
607,  revg.  In  re  Gilpin  (D.  C  Pa.).  20  Am. 
B.  R.  374,  160  Fed.  171;  In  re  Augspurger 
tl>.  C,  Ohio),  25  Am.  B.  R.  83,  181  Fed. 
174;  Firestone  v.  Harvey  (C.  C.  A.,  6th 
Cir.),  23   Am.   B.   R.   468,   174    Fed.     574. 


Contra;  In  re  Terens  (D.  C,  Wi8.)»  22  Am. 
B.  R.  895,  175  Fed.  495,  and  In  re  Shaffer 
(D.  C,  W.  Va.),  29  Am.  B.  R.  147,  189  Fed. 
724,  holding  thiCt  the  good  or  miataken  faith 
with  which  a  false  statement  is  made  can> 
not  be  taken  into  consideration. 

Intent  to  deceiTe.-- The  word  "false" 
means  more  than  merely  erroneous  or  un- 
true, but  is  used  in  its  primary  legal  sense 
as  importing  an  intention  to  deceive;  and 
a  statement  in  writing  for  the  purpose  of 
obtaining  credit,  in  order  to  constitute  a  bar 
to  a  discharge,  must  have  been  knowingly 
and  intentionally  untrue.  In  re  Arenson 
(D.  C,  N.  J.),  28  Am.  B.  R.  113. 

S69a.  In  re  Tanner  (D.  C,  Wash.),  27 
Am.  B.  R.  615,  192  Fed.  572. 

SeOb.  In  re  Dunfee  (D.  C,  N.  Y.),  30  Am. 
B.  R.  721. 
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ment  of  his  fiDancial  eondition  under  hb  signature  and  does  not  mention 
loans  made  to  him  by  relatives  and  friends,  will  ibe  denied  a  discharge, 
although  the  aggregate  amount  of  said  loans  would  not  'have  mi$teriallj  cur- 
tailed his  credit "° 

(4)  In  writing. —  Of  this  term  the  framers  of  the  amendatory  act  of 
1903  have  said:  "  Thifl  objection,  as  is  proper,  will  be  of  no  avail  when  a 
commercial  report  is  obtained  in  the  haphazard  fashion  of  -a  hasty  interview. 
The  ;&tatement  must  be  in  writing,  which,  of  course,  implies  the  signature  of 
the  person  to  be  charged  thereby."  How  far  a  statement  made  by  an  em- 
ployee will  avail  depends,  of  course,  on  the  authority  given  him  by  his  em- 
ployer and  the  latter's  acquiescence.  Where  alleged  false  statements  do  not 
appear  by  the  vspecifioations  of  objection  to  have  been  made  in  writing  they 
are  not  within  the  provisions  of  this  section  and  the  discharge  should  not  be 
refused."*  It  must  be  shown  that  the  bankrupt's  alleged  fal<se  statement  in 
writing  was  either  knowingly  false  or  made  so  recklessly  as  to  warrant  a  find- 
ing that  he  acted  fraudulently."^ 

(5)  Materially  and  intentionally  false. —  The  falsity  of  the  state- 
ment must  be  proven;  and  so  it  is  thought  that  it  should  be  shown  that  the 
debtor  knew  it  to  be  false,  or  at  least  did  not  know  it  to  be  true."^  The  word 
'^  false ''  means  no  more  than  not  true."*    Intention  to  deceive  is  always  ma- 


270.  Matter  of  Brener  (D.  C,  N.  ¥.),  20 
Am.  B.  R.  644;  In  re  Milter  (D,  C,  Iowa), 
27  Am.  B.  K.  606;  In  re  Arefison  (D.  G., 
N.  J.),  28  Am.  B,  R.  113. 

$71.  In  re  Lewis  (D.  C,  N.  Y.),  2  Am.  3. 
R.  711,  163  Fed.  137. 

27S.  Thus,  where  a  bankrupt  in  prepar- 
ing a  statement  in  writing  of  his  financial 
condition  for  the  purpose  ol  obtaining  prop- 
erty on  credit,  in  good  faith,  omitted  an 
existing  liability,  he  will  not  be  denied  a 
discharge  under  §  14-b  (3).  In  re  Ck)Uins 
(D.  C,  Ark.),  19  Am.  B.  H.  688,  157  Fed. 
120. 

273.  Schwabacher  v.  Riddle,  99  111.  343; 
Lynch  v.  Mercantile  Trust  Co.,  18  Fed.  485; 
Stone  V.  Covell,  29  Mich.  359;  Cooper  v. 
Schlesinger,  111  U.  S.  148;  In  re  Russell 
(Ref.,  N.  Y.),  5  Am.  B.  R.  608;  Matter  of 
Brener   (D.  C,  N.  Y.),  20  Am  B.  R.  644, 


166  Fed.  930,  holding  that  bankrupt  will 
be  denied  a  discharge  where,  in  a  statement 
of  his  financial  condition,  sent  out  over  his 
signature,  there  was  no  mention  of  loans 
made  by  relatives  and  friends,  although  the 
^gg^'^ga-te  amount  of  said  loans  would  not 
liave  materially  curtailed  the  bankrupt's 
line  of  credit;  In  re  Main  (D.  C,  Iowa),  30 
Am.  B,  R.  547. 

274.  In  re  Gilpin  (D.  C,  Pa.),  20  Am.  B. 
R.  374,  160  Fed.  171,  revd.  on  other  ground* 
Gilpin  V.  Merchants*  Nat.  Bank  (CO.  A., 
3d  Cir.),  21^Am.  B.  R.  429,  165  Fed.  607. 

276.  In  re  Russell  (Ref.,  N.  Y.),  5  Am. 
B.  R.  608;  Turner  v.  Ward,  154  U.  S.  31S; 
In  re  Steed  (D.  C,  No.  Car.),  6  Am.  B.  R. 
73,  107  Fed.  682.  Contra,  In  re  Epstein 
(D.  C,  Ark.),  6  Am.  B.  R.  60,  109  Fed. 
878. 
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tend  SB  an  element  of  poroof ,  and^  by  tha  weight  of  authority^  it  is  essential  to 
prove  such  an  intent"^  Intention  to  deceive  is,  of  course,  different  from  a 
purpose  "  of  obtaining  such  property  on  credit''  The  statement  also  must 
be  material  to  the  transaction,''*  it  must  have  been,  if  not  the  moving  cause 
of  the  sale  on  credit,  a  contributing  cause,  i.  e.,  the  seller  must  to  an  extent  at 
least  have  relied  on  it*"    The  statement  must  have  been  made  within  a  rea-  • 


Pretvmption  of  latent  to  deooive.*rWhere 
bankrupt  who  was  active  in  the  firm's  busi- 
ness, knew  that  it  had  the  previous  year 
sustained  great  losseb,  and  that  inquirieo 
were  being  made  to  the  commercial  agencies 
concerning  the  firm,  his  signature  on  the 
statement  and  his  doliverf  thereof,  .together 
with  his  activity  in  the  business  and  his 
participation  in  the  advantages  obtained  by 
the  deception,  raise  a  presumption  of  an 
enl  intention;  and  his  mere  assertion  that 
he  did  not  know  the  statement  was  false 
will  not  excuse  bim.  In  re  SSmCfn  (B.  C, 
X.  Y.),  29  Am.  B.  R.  808. 

Frtudttlent  intent  moat  be  8liewm.*nA. 
statement  in  writing  whiefa:  overet*ted  a 
bankrupt's  aseetff  and  understated  his  lia- 
bilities to  an  extent  sufficient  to  .be  mate- 
rial, is  insufficient  of  itself  to  bar  his  die- 
charge,  bat  fraudulent  intent  on  the  bauk- 
rupt's  part  must  be  shown;  and  Unless 
credit  is  shown  to^  have  been  aetaaily'  ob- 
tained by  means  of  the  untrue  statement 
made  with  suk^  f  randulent  intent,  no  ground 
for  refusal  to  grant  a  discharge  is  estaJb- 
lished.  In  re  O'Oallaghan  (D«  C.,.  Mass.), 
29  Am.  B.  R.  a04. 

Intentionally  nnttile.«-*To  canstitute  a 
bar  to  a  bankrupt's  dieofaarge  under  section 
U-b  (3)  for  obtaining  prapeirty  on  cvedit 
'*upon  a  materially  false  statement  in r  writ- 
ing" for  the  purpose  of  obtaining  such 
property  on  credit,  the  written  stateonent 
made  by  the  bankrupt  should  be  knowingly 
and  intentionally  untrae,  and  it  is  nOt  suffi- 
cient that  the  statement  be  materially  un- 
true. Peck  v.  Lowenbein  (C.  C.  A.,  4th 
Cir.),  24  Am.  B.  R.  138,  178  Fed.  178. 


In  In  re  Shaffer  (D.  C,  W,  Va,),  23  Am. 
B.  R.  147,  169  Fed.  726,  Judge  Dayton  says: 
"Creditor  must  rely  upon  it  (the  state- 
ment) when  parting  with  his  property,  and 
if  he  did  so  rely  upon  it,  and  it  was  ma- 
terially false  in  fact,  it  is  sufficient  to  de- 
feat a  discharge.  If  the  creditor  did  not 
rely  on  it,  or  if  the  debtor  did  not  make 
the.  statement  for  obtaining  the  property 
on  credit,  it  will  not  bar  a  discharge,  no 
matter  how  false  the  statem^t  may  be.'^ 
In  the  case  of  Schaffer  v.  Koblegard  Co. 
fC.  C.  A.,  4th  Cir.),  34  Am.  B.  R.  898,  183 
Fed.  71  (affirming  the  above  case),  it  was 
held  that  to  constitute  a  bar  it  must  appear 
tfaiat  tbe  stat^oeot  made  by  the  bankrupt 
wae  "knowingly  and  intentionally  un- 
true." 

Where  bankrupt^  had  made  repeated  false 
sttut^raents  in  writing  to  creditors  for  the 
purpose  of  obtaining,  goods  on  credit  and 
<me^ta,tenient  in  particular  was  made  under 
such  circumstances  as  to  preclude  any  4oubt 
•that »  it  was  wilfully  and  knowingly  so 
n^de,  baiikrupts'  discharge,  should  be  de- 
nied. ,  In  re.Taflf  v.  Conyers  (D.  C„  Ga.)^ 
35  Am.  B.  R.  600,  1^3  Fed.  899. 

276^  Addingtoiv  y.  AUen^  11  Wend.  (N. 
Y.)  37$;  Bni^e  v.  Burr,  67  N.  Y.  337;  Hanna 
v.,  Raybnrn,  9{4  W-  53^. 

t77.  In  re  Gqodhile  (D,  C»,  Iowa),  12 
Ant  B,  R.  380,  130  Fed.  7^2,  holding  that 
where  the  bankiupt  obtained  goods  on 
.  credit  which  were  not  paid  for  at  bank- 
ruptcy, upon  a  statement  in  writing,  which 
listed  as  part  of  .her  assets  land  which  she, 
of  her  own  knowledge,  knew  she  did  not 
own,  her  discharge  will  be  denied.    Compare 
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sonable  time  prior  to  the  extexuftion  of  credit ;  for  inatance  where  it  contains 
no  reference  as  to  its  continuing  character  it  will  not  be  construed  ae  binding 
the  debtor  in  a  transaction  eighteen  months  after  its  date.*"*  It  ia  not  suffi- 
cient to  avoid  the  consequences  of  a  financial  statement  knowingly  false  that 
the  anaount  of  credit  obtained  was  small,  or  that  the  amount  owing  at  the 
time  of  bankruptcy  was  less  tih'an  when  the  etatement  was  made ;  the  main 
question  pertains  to  the  falsity  of  the  etatement  which  induced  the  credit^^ 
A  fair  test  would  seem  to  be:  was  the  statement  so  ^^  naaterially  false  "  as  to 
warrant  a  suit  for  the  rescission  of  the  sale  i  Although  it  has  beam  held  suffi- 
cient if  the  goodj  were  ordered  but  not  actually  delivered  to  the  bankrupt."'^ 
Numerous  decisions  in  the  State  courts  determining  what  are  acti<mable  false 
representations  may  be  consulted  with  profit. 

(6)  For  the  puepose  of  obtain^ino  ceedit  fbom  the  obeditob. —  This 
element  will  presumably  always  exist  where  a  aale  results  from  the  stat^ 


People  V.  Haynes,  11  Wend.  557;  Phelps  t. 
Court,  83  N.  Y.  436;  Matter  of  Kaplain 
(D.  C,  Pa.),  15  Am.  B.  R.  534,  141  Fed. 
463. 

Where  a  creditor  claims  goods  as  against 
a  trustee  in  bankruptcy  on  the  ground  that 
the  bankrupt  obtained  such  goods  by  false 
representations,  it  is  not  necessary  that  the 
false  representations  should  be  the  sole  and 
exclusive  consideration  for  the  credit,  but 
only  that  they  were  a  material  considera- 
tion, without  which  in  all  probability  the 
credit  would  not  have  been  given.  In  re 
Ganey  (D.  C,  N.  Y.),  4  Am,  B.  R.  576,  103 
Ped.  930.  In  the  case  of  In  re  O'Callaghan 
(D.  C,  Mass.),  29  Am.  B.  R.  304,  it  was 
held  that  where  the  evidence  tended  to  show 
that  credit  was  extended  with  knowledge 
that  the  bankrupt  was  in  difficulties  and 
with  intent  to  advance  only  so  much  as 
would  postpone  immediate  collapse  before 
an  investigation,  which  would  be  necessary 
to  justify  further  credit  in  any  large 
amount,  could  be  had,  an  objection  to  a 


dischaii^  bedauae  of  a  lalM  atatement  will 
not  be  suBtained. 

The  statement  must  hime  been  materially 
false,  have  been  made  with  intent  to  de- 
ceive and  the  creditor  must  hare  relied  upon 
it  when  extending  credit.  In  re  Mintser  (D. 
C,  N.  Y.),  2S  Am.  B.  R.  743. 

Statement  relied  on;  eTidence.— Where 
bankrupt's  letter  in  January  ordering  goods 
was  accepted  a  few  days  after  ite  receipt 
by  the  objecung  creditor,  it  cannot  be  said 
that'  in  extending  credit  for  goods  so  or- 
dered, reliance  was  placed  upon  a  copy  of 
a  financial  statement  furnished  the  objector 
by  a  commercial  agency  sometime  in  April 
following  sueh  date.  In  re  Main  (D.  C, 
Iowa),  30  Am.  B.  R.  547;  In  re  McLellsn 
(D.  C,  N.  Y.),  30  AnL  B.  R.  325. 

t77A.  In  re  Braverman  (D.  C,  N.  Y,),  26 
Am.  B.  R.  513. 

S77b.  In  re  Arenson  (D.  C,  K.  J.),  28 
Am.  B.  R.  113. 

277c.  In  re  Simon  (D.  C,  N.'Y.),  29  Am. 
B.  R.  808. 
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ment.   AlAotigh  prior  to  the  amendment  of  1910,  omittiBg  the  word  ^'  such,-' 

the  false  statement  had  to  be  made  with  the  mtent  of  obtaining  such  credit  as 

it  was  planned  at  the  time  to  afford  a  basis  for;  since'  such  amendment  the 

statute  would  seem  to  apply  to  any  false  statement  which  has  to  do  with 

the  extension  of  credit  affecting  the  bankruptcy  proceedings.^*    This-  change 

in  the  statute  should  be  noted,  where  cases  involving  false  statements  made 

prior  to  «aid  amendment  are  in  question^  ' 

(7)  Statements  made  to  MERCANTrLE  AaEWCiEs  for  the  ptntPOSE  Of 

OBTAiKiNo  csBDiT. — The  statuto  provides  that  the  false  sitatemeat  be  ^^made 
to  any  pei^son  or  his  representative  for  the  puirpose  of  obtaining  crjadit 
from  such  person,"  ^  The  words  "  suoh  person  "  refer  to  the  previous  words 
"  any  pexaon,''  and  the  statement  is  "  made  to  such  person  "  whenever  it  is 
made  by  the  bankrupt  himself  or  his  duly  authorized  agent ;  and  it  is  none 
the  less  "  made,"  although  the  statement  itself  is  not  delivered  when  its  con- 
tents are  correctly  oommunioated  by  the  agent.^'  '  The  language  of  the 
clause  does  not  necessarily  import  that  ihe  statement  shall  have  been  made 
for  the  purpose  of  inducing  any  particular  person  to  rely  upom  it.^    Thus, 


278.  In  re  Pnschkiii  (D.  C,  N.  Y.),  85 
Am.  B.  R.  742,  183  Fed.  S82. 

879.  Bankr.  Act,  S  l^b  (3),  ante. 

878a.  Statement  slaaed  toy  agent  «f  co- 
ptrtnership. — ^Where  false  statements  m 
writing  for  the  purpose  of  obtaining  credit 
were  signed  and  issued  by  the  agent  and 
manager  of  a  bankrupt  copartnership,  who 
was  acting  within  the  scope  of  his  author- 
ity, the  partners  are  liable  for  the  acta  of 
their  agent,  which  may  be  set  up  against 
them  upon  their  application  for  a  discharge 
in  bankruptcy.  In  re  Schwartz  &,  Co.  (D. 
C,  K.  Y.),  28  Am.  B.  R.-670.  See  also 
In  re  Reed  (D.  C,  Okl.),  26  Am.  B.  R.  286, 


191  Fed.  920;  In  re  Berry  (D.  C,  N.  T.)> 
15  Am.  B.  R.  300,  882,  146  Fed.  623. 
880.  Construction  of  statute.— In  re  Dres- 

ser  (C.  C.  A.,  2d  Cir.),  16  Am.  B.  R.  561, 
563,  146  Fed.  383,  holding  that  the  proyi- 
aions  of  the  section  are  not  to  reeeive  the 
strict  construction  given  to  criminal  stat- 
utes, but  should  receive  a  reasonable  one 
to  effectuate  the  intention  of  Congress,  so 
far  as  that  can  be  ascertained  by  the  lan- 
guage employed.  The  court  said :  "  We 
think  that  intention  waa  to  deprive  any 
bankrupt  of  the  benefit  of  a  discharge  who 
has  obtained  property  from  any  person  by 
means  of  a  written  statentent  false  in  ma- 
terial matters;  and  within  the  fair  mean- 
ing of  the  clause  and  statement  is  made  to 
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a  materially  false  statement  in  writing,  made  to  a  mercantile  ag^cy  as  a 
basis  of  credit  and  relied  upon  by  customers  of  such  agency,  is  equivalent  to 
a  statement  made  directly  to  the  persons  extending  credit.^^  .  It  has  been 
held,  however,  that  the  ordinary  statements  of  financial  condition,  made  to 
mercantile  agencies  for  general  circulation,  are  not  "  materially  false  state- 
ments "  within  the  meaning  of  the  statute,  but  that  statements  in  the  form 


such  person  if  it  was  giyen  to  an  agent  for 
the  purpose  of  using  it  in  obtaining  prop- 
erty for  the  bankrupt,  and  if  its  contents 
were  communicated  by  the  agent  to  such 
person." 

281.  Statements  to  commercial  agencies. 
*^  Judge  Houghj  in  In  re  Carton  (D.  G.j 
N.  Y.),  17  Am.  B.  R.  343,  148  Fed.  63,  67, 
manifestly  concurs  in  this  view,  for  he  says  t 
"  If,  however,  such .  a  report  as  is  here 
shown,  be  obtained  from  a  merchant  by  a 
eommercial  Agenay  at  the  request,  disclosed 
or  undisclosed,  of  one  or  more  of  the 
agency's  customers,  it  seems  to  me  in- 
credible that  the  merchant  furnishing  such 
report  can  be  supposed  to  have  given  it  for 
any  other  purpose  than  of  enlightening 
those  persons  who  habitually  deal  with  him 
on, credit  as  to  his  true  financial  condition. 
The  custok  of  trade  is  so  well  known  that 
when  an  agency  applies  to  a  merchant  for 
a  ftpecialiy  aigned  report  of  hie  condition^  he 
must  know  that,  such  report  is  for  the 
special  purpose  of  enablhig  those  who 
usually  vend  him  goods  to  decide  upon  his 
^nanoial  responsibility." 

Where  a  bankrupt  made  a  materially 
false  statement  in  writing  to  a  mercantile 
agency  which  recited  that  it  was  designed 
as  a  basis  for  credit,  and  later  obtained 
property  on  credit  from  a  customer  of  such 
mercantile  agency,  who  relied  on  such 
statement  in  extending  such  credit,  it  was 
equivalent  to  a  statement  made  directly  to 
the  person  from  whom  the  property  was 
received  and  debarred  the  bankrupt  from 
the  right  to  a  discharge.  In  re  Augspurgcr 
(D.  C,  Ohio),  »5  Am.  B.  R.  .88,*  181  Fed. 
74. 

In  In  re  Pincus  (D.  C,  N.  Y.),  IT  Am. 
B.  R.  331,  147  Fed.  21,  it  was  in  substance 
ruled  that  a  written  financial^  statement 
made  by  a  party  to  a  commercial  agency, 
which  shows  on  its  face  that  it  was  made 
as  a  basis  for  credit  with  the  associate 
members  of  such  company,  and  which  is 
communicated  by  such  agency  to  members 
who  give  credit  on  the  faith  of  it,  is  equiva- 
lent to  one  made  directly  to  them,  and  if 
materially  false,  will  debar  the  debtor  from 
the  right  to  a  discharge  in  bankruptcy. 


A  statement  in  writing  by  a  bankrupt  i> 
a  mercantile  agency,  though  false,  will  not 
bar  his  discharge  unless  the  bankrupt  re- 
ferred the  prospective  creditor  to  the  said 
statement  as  being  a  true  statement  of  his 
financial  condition,  made  for  the  purpose 
of  obtaining  credit.  Matter  of  Foster  (Ref., 
Miss.),  24  Am.  B.  R.  368. 

When  a  person  makes  a  statement  to  a 
mercantile  agency,  he  makes  it  for  the  pur- 
pose of  having  the  statement  transmitted 
by  the  mercantile  agency  to  itsaubscribera 
who  propose  to  do  business  with  him,  and 
that  as  to  any  person  to  whom  his  state- 
ment is  thus  transmitted  by  the  mercantile 
agency  and  who  becomes'  a  exi^itor  upon 
the  faith  of  it^  the  statement  ha^  precisely 
the  same  effect  as  though  it  had  heen  made 
in  person  by  the  debtor  to  the  creditor  and 
relied  upon  by  the  ereditor..  In  re  Baasell 
&  Birkett  (Ref.,  N.  Y.),  5  Am.  B.  R.  60S. 

In  order  to  make  a  statement  snbstan- 
tiaUy  true  for  the  puxposei  of  k  niercantile 
-tgefley;^a.  party  nead  nbt^. impart  hie  con- 
tingent liabilitiea  where  there  ia  no  fraudu- 
lent suppression  of  the  fact.  If  the  sub- 
scriber to  the  mercantile  agency  desires  in- 
formation in  regard  to  such  liabilities  he 
should  call  for  a  "  special  report.'*  So  held 
in  a  case  where  a  subscriber  did  not  report 
a  mortgage  securing  certain  bonds  which 
were  supposed  to  be  entirety  good.  In  re 
Rusael  &  Birkett  (Ret,  N.  Y.),  5  Am. 
B.  R.  608. 

Statement  made  to  mercantile  agency 
•in  strict  confidence."— Where  bankrupt 
furnished  to  a  mercantilfi  agency,  upon  re- 
quest, a  written  statement  of  hia  final  con- 
dition **  in  strict  confidence  for  commercial 
use  only,"  the  fact  that  the  statement  was 
materially  false  and  was  relied  upon  by  a 
creditor  in  making  sales  to  bankrupt  more 
than  a  year  later,  is  insufficient  to  bar  a 
discharge,  under  §  14-b(3)  of  the  bank- 
ruptcy act  as  it  stood  before  the  amendment 
of  1910,  in  the  absence  of  proof  that  such 
btatement  was  made  to  the  mercantile 
agency  as  the  agent  either  of  the  bank- 
rupt or  the  objecting  creditor.  Novick  v. 
Reed  &  Co.  (C.  C.  A.,  3d  Cir.)  27  Am.  B.  R. 
521. 
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of  special  reports  may  be.*^  While  within  reasonable  limits  statements 
Diade  to  a  mercantile  agency  are  to  be  regarded  as  continuing,  .no  invariable 
rule  can  be  laid  down  as  to  the  length  of  time  during  which  the  vendor  may 
rely  upon  the  statements  made  to  such  agency ;  each  case  (impends  upon  its 
own  facts  and  what  is  reasonable  for  a  prudent  and  intelligent  business 
man  to  do.^ 

(8)  By  the  bankrupt. —  This  follows  from  the  nature  of  the  trans- 
actions here,  in  a  sense,  interdicted.*^*  A  false  statement  by  one  partner, 
ifjade  in  the  course  of  the  partnership  business,  will  not  be  a  bar  to  the  dis- 
charge of  a  partner  who  did  not  participate  therein  and  had  no  knowledge 
tbereof,"^  but  will  be  a  bar  to  the  discharge  of  the  partnership.^ 

and  nine  months  prior  to  tjie  filing  of  the 
petition,  other  goods  were  purchased  on 
credit  from  the  actrme  creditor,  whieh  were 
never  paid  for.  Upon  objeetiptn  to  the  hank* 
rupt's  discharge  on  the  ground  that  theee 
goods  had  been  obtained  on  credit  by  reason 
of  Buch  atatement;  held,  that  this  was  not 
an  obtaining  of  property  on  a  false  stf^te- 
ment  in  writing  within  the  contemplation 
of  section  14-b  (3)  of  the  bankruptcy  act. 
Im  re  Cotton  &  Prestoo  (D.  C,  Qa.)»  25  Am. 
B.  R.  517,  183  Fed.  181;  Bagan,  Malone  & 
Co.  V.  Ck)tton  &  Preston  (C.  C.  A.,  5th  Cir.), 
29  Am.  B.  R.  597,  in  which  case  a  similar 
statement  was  under  consideration,  and  the 
court  held  that  the  fact  that  the  first  pur- 
chase of  goods  obtained  thereunder  had  been 
paid  for,  did  not  preclude  such  creditors 
from  urging  the  falsity  of  the  statement  as 
a  bar  to  the  firm's  discharge  in  bankruptcy, 
it  appearing  that  bankrupt's  account  was  a 
running  account,  covering  purchases  made 
from  time  to  time  for  little  over  one  year, 
on  which  the  credits  made  at  no  time  left 
the  account  fully  paid  up.  and  that  the 
statement  was  relied  upon  by  the  creditors 
in  the  subsequent  credits,  as  well  as  the 
first.  And  see  In  re  O'Callaghan  (D.  C. 
Mass.),  29  Am.  B.  R.  304. 

884.  As  to  fraud  practiced  by  an  agent 
of  the  bankrupt,  see  Durst  v.  Barton,  47 
N.  Y,  167;  Perley  v.  Catlin,  31  HI.  533. 

885.  False  statement  by  i»artner. —  In  re 
Cotton  &  Preston  (D.  C,  Ga.),  25  Am.  B. 
R.  617,  183  Fed.  181;  Hardie  v.  Swafford 
Bros.  Dry  Goods  Co.  (C.  C.  A.,  fith  Cir.), 
21  Am.  B.  R.  457,  165  Fed.  588,  revg.  In  re 
Hardie  &  Co.  (D.  C,  Tex.),  16  Am.  B.  R. 
313,  143  Fed.  553;  Frank  v.  Michigan  Papei 
Co.  (C.  C.  A.,  4th  Cir.),  24  Am,  B.  R.  261, 
179  Fed.  776;  Ragan,  Malone  A  Co.  v.  Cot- 
ton &  Preston  (C.  C.  A.,  5th  Cir.),  29  Am. 
B.  R.  597. 

886.  Frank  v.  Michigan  Paper  Co.  (C.  C, 
A.,  4th  Cir.),  24  Am.  B.  R.  261,  179  Fed. 
776.  holding  that  such  bar  to  a  discharge, 
however,  by  reason  of  a  false  statement  in 
writing,  is  confined  to  such  person  or  per- 
sons as  actually  made  such  statement  with 
the  intention  to  deceive,  and  to  the  part- 
nership entity  of  which  such  person  was  a 
member,  and  the  intent  to  deceive  cannot 
be  imputed  to  a  partner  who,  prior  to  the 
bankruptcy    proceeding    against    the    firm. 


288.  In  re  Russen  (C.  C.  A.,  2d  Cir.),  23 
Am.  B.  R.  850,  176  Fed.  253;  Matter  of 
Xapier  (Ref.,  Ky.),  23  Am.  B.  R.  560.  It 
should  be  noticed  that  the  amendment  of 
1910  was  not  considered  in  the  decision  of 
these  cases. 

283.  Continmiis  statemeats. —  In  re  Rus- 
«el  ft  Birkett  (Ref.,  N.  Y.),  5  Am.  B.  R.  608. 

Where  a  person,  about  a  year  prior  to 
bis  adjudication  as  an  involuntary  bank- 
rupt, without  solicitation,  knowingly  made 
a  false  and  misleading  statement  to  a  mer- 
cantile agency,  to  obviate  unfavorable  re- 
ports, with  regard  to  his  financial  stand- 
ing, and  within  ten  days  attempted  to  cor- 
rect said  statement  by  another^  which,  while 
not  so  bad,  was  nearlv  so,  and  referred  to 
it  for  the  purpose  of  obtaining  goods  on 
credit,  he  will  be  denied  his  discharge;  such 
statement,  both  in  its  original  as  well  as 
its  corrected  form,  was  a  continuing  one, 
and  unless  recalled  was  for  a  reasonable 
time  to  be  relied  upon  as  stating  the  truth. 
In  re  Kyte  (D.  C,  Pa.),  23  Am.  B.  R.  414, 
174  Fed.  867. 

In  re  Terens  (D.  C,  Wis.),  22  Am.  B.  R, 
897,  172  Fed.  939,  Judge  Quarlee  says:  "It 
14  matter  of  common  knowledge  that  such 
statements  are  frequently  intended  as  a  con- 
tinuing representation  for  indefinite  periods 
of  time.  I  am  of  opinion  that  the  date  of 
the  statement  is  immaterial,  if  property  has 
in  fact  been  obtained  upon  the  strength  of 
it  within  the  four-months  period,  as  is  the 
case  here.  We  are  not  called  upon  to  de- 
cide whether  under  any  circumtritances  the 
fonr-months  limitation  can  be  read  into 
the  third  subdivision  of  section  14-b,  and 
merely  hold  that,  where  goods  have  been 
furnished  and  credit  has  been  extended  on 
the  faith  of  such  statement  within  four 
months  of  the  bankruptcy,  the  date  of  the 
property  statement  should  be  held  imma- 
terial." 

About  a  year  and  six  months  before  the 
filing  of  a  petition  in  bankruptcy,  bank- 
rupt made  a  materially  false  statement  in 
writing  for  the  purpose  of  obtaining  a  large 
bill  of  goods  on  credit,  which  goods  were 
paid  for  in  full.  The  statement  contained 
a  provision  that  it  was  to  be  binding  for 
purchases  "now  or  hereafter  made,  unless 
changed  by  written  authority  from  the  un- 
dersigned."    Subsequently  and  between  six 
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IX.  FRAUDULENT  TRANSFER. 

a.  In  general. —  If  a  bankrupt  at  any  time  within  the  four  months'  period 
has  "transferred,  removed,  destroyed  or  concealed,  or  permitted  to  be  re- 
moved, destroyed  or  concealed,  any  of  his  property  with  intent  to  hinder, 
delay  or  defraud  his  creditors,"  his  discharge  should  be  refused.  Under  rhs 
law  of  1867,  the  making  of  both  a  fraudulent  preference  and  a  fraudnleiit 
transfer  were  objections  to  discharge.  The  original  draft  of  the  amendatory 
bill  of  1903  did  the  same.^^'  Under  the  definition  of  transfer,^  ir  is  diffi- 
cult to  conceive  of  a  preference  that  does  not  amount  to  a  transfer,  and, 
if  frauduleait,  either  transaction  will  come  within  the  present  clause.  The 
words  of  subdivision  4  are  doubtless  a  definition  or  explanation  of  the  words 
'•'  fraudulent  transfer  "  there  used.  Hinder,  delay  or  defraud  creditors  ap- 
plies to  the  whole  body  of  the  bankrupt's  creditors,  and  not  a  conversion  of 
property  belonging  to  a  single  creditor.^ 

1).  Elements  of  proof. —  The  creditor  alleging  this  objection  must  show,  in 
substance,  the  oommidsion  of  the  first  act  of  bankruptcy.  The  variances  be- 
tween the  phrasing  here  and  that  of  §  3-a  (1)  are  immaterial.  "  Destro^'ed  " 
occurs  here  only,  but  it  adds  nothing,  as  '*  removed  "  may  include  it  and 
**  concealed "  ^  surely  does.  The  words  of  limitation  refer  to  the  four 
months'  bankruptcy  period,  discussed  under  section  three,  ante.  How  far  an 
adjudication  on  the  first  act  of  bankruptcy  will  be  res  adjudicata  on  an 
objection  to  a  discharge  need  not  be  considered ;  a  court  which  finds  the  first 
will  not  easily  'be  persuaded  to  refuse  to  find  the  second.  ISor  is  any  dis- 
cussion as  to  the  technical  meaning  of  the  words  important.  Any  transfer, 
destruction,  or  concealment  of  property  within  the  inhibition  of  the  statute 
of  frauds,  if  within  the  four  months'  period,  will,  if  seasonably  pleaded  and 
duly  proven,  bar  a  discharge.  If  the  transfer  be  made  within  the  limited 
period  it  will  be  a  bar  although  not  knovringly  and  fraudulently  made.^^ 
If  made  prior  to  the  four  months'  period  it  is  no  bar,  even  if  made  for  the 
purpose  of  defeating  a  just  claim.^^*  But  in  New  York  a  conveyance  of  real 
estate  made  by  a  bankrupt  long  anterior  to  the  four  months'  period,  with 
intent  to  hinder,  delay,  and  defraud  creditors,  may  be  alleged  as  a  ground 
for  objection  to  his  discharge,  where  the  conveyance  is  not  recorded  until 


knew  nothing  whatever  of  the  writing  of 
the  statement. 

Wt.  Compare  Report  of  Ex.  CJom.  of  Na- 
tional ABsociation  of  Referees  in  Bank- 
ruptcy, previously  mentioned. 

288.  See  Bankr.  Aet,  §  1  (25). 

289.  Matter  of  Berry  &  Co.  (D.  C,  N. 
Y.),  15  Am.  B.  R.  360,  146  Fed.  623. 

290.  Bankr.  Act.  §  1  (22). 

291.  In  re  Gift  (D.  C,  Pa.),  12  Am.  B.  R. 
244,  130  Fed.  230.  See  In  re  Braclin  (D. 
C,  Pa.),  24  Am.  B.  R.  793,  179  Fed.  768; 
Pirvitz  V.  Pithan  (C.  C.  A.,  8th  Cir.),  27 
Am.  B.  R.  621,  holding  that  a  fraudulent 
transfer  to  prevent  payment  of  a  judgment 
recoTered  in  an  action  for  personal  injuries, 
bars  a  discharge. 

Intent  of  bankrupt  making  transfer  of 
property. —  Creditors,  claiming  that  a  bank- 
nipt  transferred  property  in  fraud  of  their 
rights,  must  show  that  the  bankrupt  knew 
tho  rosnlt  of  hia  act  would  deprive  them  of 
their  rights — that  i»  the  clement  of  intent 


— but  it  is  quite  irrelevant  whether  the 
bankrupt  in  his  own  mind  bad  an  honest 
justification.  In  re  Julius  Brothers  (D.  C, 
K  Y.),  31  Am.  B.  R.  132. 

292.  Transfers  prior  to  four  months'  pe- 
riod no  bar.-— Where  a  husband  more  than 
four  montha  prior  to  filing  his  petition  con- 
veyed to  his  wife  for  full  value  certain 
shares  of  corporate  stock  for  tbe  purpose  of 
raising  money  to  pay  the  expenses  of  an 
impending  suit  for  breach  of  promise  to 
marry,  it  is  no  ground  for  denymg  his  dis- 
charge. In  re  Brumbaugh  (D.  C,  Pa.),  13 
Am.  B.  R.  204,  128  Fed.  971. 

A  transfer  of  property  by  a  bankrupt  to 
hinder,  delay  and  defraud  creditors,  made 
more  than  four  months  prior  to  filing  his 
petition  in  bankruptcy^  is  not  a  ground  for 
refusing  a  discharge.  In  re  Wakefield  (D- 
C,  N.  Y.),  31  Am.  B.  R.  42. 

A  sale  of  real  estate,  entirely  free  from 
fraud,  made  by  the  bankrupt  six  months 
prior  to  bankruptcy,  through  an  agent,  will 
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within  the  four  months'  period;^  and  whether  such  conTeyance  was  made 
with  intent  to  hinder,  delay,  and  defraud  creditors,  is  a  queetiiwi  of  f act^^ 
A  preferential  transfer  consisting  of  a  payment  of  money  on  account  of  an 
existing  indebtedness,  in  the  abeence  of  evidence  that  such  payment  was 
made  in  fraud  of  creditors,  is  not  within  the  meaning  of  this  clause.^'  An 
assignment  of  stock  by  a  bankrupt  to  his  wife  to  repay  borrowed  money  has 
been  held  not  to  defeat  his  right  to  a  discharge,***  If  a  trustee  fails  in  his 
action  to  set  aside  a  fraudulent  transfer,  such  transfer  cannot  be  set  up  as  a 
bar  to  a  discharge.^  Cases  cited  in  the  proper  paragraphs  of  section  three  of 
this  work  wUl  be  found  valuable.®*  Other  cases  are  collected  in  the  foot-note.^ 
c.  Are  general  assignments  objections  to  discharge?  —  A  question  which 
may  arise  under  this  clause  is  whether  a  previous  general  assignment  is  a 
bar  to  a  discharge.  That  sux^  an  assignment  is  a  transfer  is  elementary ; 
that  it  amounts  to  an  intent  to  hinder  or  delay  creditors  is  now  thought  well 
settled.^  It  would  seem  to  follow  tibat  if  within  the  interdicted  period,  a 
general  assignment  is  a  suiBcient  objection  to  a  dischaige.  The  question  is 
fraught  with  large  results  as  one  of  the  defects  in  the  administration  of  the 
law  rests  on  the  proneness  of  failing  debtors  to  assign  under  the  State  systems, 
thus  accomplishing  troublesome  conflicts  of  jurisdiction  and  often  mulcting 
their  estates  in  double  fees.     An  authoritative  ruling  that  general  assign- 


not  bar  a  discharge.  Matter  of  Harris 
(Rcf.,  N.  J.),  11  Am.  B.  R.  649.  A  transfer 
two  years  prior  to  bankruptcy  will  bar  a 
discharge.  In  re  Danehy  (G.  C.  A.,  2d  Gir.), 
11  Am.  B.  R.  511.  130  Fed.  532. 

Where  a  debtor,  several  months  prior  to 
his  adjudication,  turned  over  to  his  assignee 
for  creditors  property  which  he  believed  to 
be  amply  sufficient  to  pay  all  his  debts,  the 
fact  that  from  eleven  to  twenty  months 
prior  to  his  adjudication  he  knowingly  and 
fraudulently  lost,  disposed  of,  and  squan- 
dered large  sums  is  not  sufficient  grounds 
for  denying  him  a  discharge.  In  re  Boner 
(D.  C  Va.),  ^2  Am.  B.  R.  151,  169  Fed. 
727.  And  so  where  a  bankrupt,  with  fraud- 
ulent intent,  transferred  an  insurance 
policy  to  his  wife,  six  years  before  his 
bankruptcy,  it  is  not  of  itself  a  ground  for 
refnsing  his  discharge.  In  re  Schickerling 
(C.  C.  A.,  2d  Cir.),  30  Am.  B.  R.  312. 

293.  Matter  of  McKane  (D.  C.,  N.  Y.), 
19  Am.  B.  R.  103,  152  Fed.  733. 

294.  Matter  of  McKane  (D.  C^  N.  Y.), 
19  Am.  B.  R.  103,  152  Fed.  733. 

Deeds  executed  under  secret  agreemeat.— * 
If  deeds  executed  by  a  bankrupt  to  his 
father*in'law  more  than  four  months  prior 
to  adjudication  were  mere  mortgages  or  if 
there  was  any  secret  agreement  by  which 
the  bankrupt  retained  or  was  to  have  title, 
ftnd  he  did  not  disclose  these  facts  on  hia 
examination  or  in  his  schedules  he  is  guilty 
of  a  concealment  of  assets  and  a  discharge 
Bbould  be  refused.  In  re  Wakefield  (D.  O., 
N.  Y.),  31  Am.  B.  R.  42. 

295.  Matter  of  Maher  (D.  C.,  Mass.),  16 
Am.  B.  R.  340,  144  Fed.  503.  aflTg.  15  Am. 
B.  R.  786.  See  also  Tn  re  BattV  <T).  C, 
N'o.  Car.),  19  Am.  B.  R.  40,  154  Fed.  741; 


In  re  Mol^llan  (D.  C,  N.  Y.),  30  Am.  B.  R. 
325;  In  re  Bronk  (D.  C.,  N.  Y.),  28  Am. 
B.  R.  378. 

A  prelratnec  alone,  even  though  it  be  a 
voidable  one,  is  no  bar  to  a  bankrupt's  dis- 
charge, since  the  giving  of  a  preference  does 
not  constitute  a  conveyance  of  property 
with  intent  to  delay  or  defraud  creditors. 
In  re  Friedrich  (D.  G.,  Minn.),  28  Am.  B.  R. 
656. 

296.  In  re  Hedley  (D.  C.,  N.  Y.),  19  Am. 
B.  R.  409,  156  Fed.  314.  .  And  see  In  re 
Marcus  (C.  C.  A.,  2d  Cir.),  30  Am.  B.  R. 
176,  as  to  payments  to  wife  during  four 
months'  period  without  intent  to  defraud. 

297.  In  re  Tiffany  (D.  C.,  N.  Y.),  17  Am. 
B.  R.  296.  147  Fed.  314. 

298.  See  pp.  65-87,  ante, 

299.  In  re  Freeman,  Fed.  Gas.  5,082;  In 
re  Hannahs,  Fed.  Ots.  6,032;  In  re  Wolfs- 
kill,  Fed.  Gas.  17,930.  Compare  In  re  Diehl, 
15  Fed.  234.  And  see  In  re  Jones,  Fed. 
Gas.  7,446;  In  re  Miller  (D.  C.,  Va.),  14 
Am.  B.  R.  329,  135  Fed.  591. 

300.  In  re  Gutwillig  (D.  G.,  N.  Y.),  1  Am. 
B.  B.  78,  90  Fed.  4/5;  s.  c,  on  appeal, 
1  Am.  B.  R.  388,  92  F*ed.  83-7;  In  re  Harper 
(D.  C.,  N.  Y.),  3  Am.  B.  R.  804,  100  Fed. 
266;  In  re  Macon  Sash,  etc  (D.  G.,  Ga.),  7 
Am.  B.  R.  66,  112  Fed.  823;  as,  however, 
revd.  by  Carling  v.  Seymour  Lumber  Go* 
(G.  G.  A.,  5th  Cir.),  8  Am.  B.  R.  29,  113 
Fed.  483;  Scheuer  v.  Smith  (G.  G.  A.,  5th 
Cir.),  7  Am.  B.  R.  384,  112  Fed.  407;  In  re 
Milgraum  v.  Ost  (D.  G.,  Pa.),  12  Am.  B.  R. 
306,  129  Fed.  827  fas  to  sufficiency  of  spe- 
cifications). Compare  also,  under  the 
former  law,  In  re  Chadwick  et  al..  Fed.  Gas. 
2,569;  In  re  Pierce,  Fed.  Gas.  11,141;  Haas 
v.  O'Brien,  66  N.  Y.  697;  Mayer  v.  Hellman, 
91  U.  S.  496. 
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ments  are  sufficiently  fraudulent  to  bar  a  discharge  would  thus  solve  many 
problems.    Debtors  desiring  discharges  would  not  then  care  to  assign. 

Z.  PREVIOUS  DISCHARGE  IN  A  VOLUNTARY  BANKRUPTCT  WITHIN  SIX  TEARS. 

a.  In  general. —  The  purpose  of  subdivision  5  is  clear.  Through  oversight, 
the  original  law  permitted  discharges  ad  libitum,  and  instances  of  two  and 
even  three  discharges  to  the  same  person  in  as  many  years  are  on  record. 
The  English  law  does  not  permit  a  second  application,  no  matter  after  what 
duration  of  time.^^  The  law  of  1867  allowed  it  only  when  the. bankrupt's 
estate  was  sufficient  to  pay  seventy  per  cent*,  but  three-fourths  of  his  creditors 
in  value  could  consent  to  a  discharge  on  his  paying  a  smaller  amount^ 
The  present  clause  is  apparently  an  effort  to  omit  the  too  harsh  provisions  of 
the  former,  and,  at  the  same  time,  to  escape  the  dangers  lurking  in  any 
device  which  calls  for  the  consent  of  creditors.'** 

b.  Effect  and  application. —  The  amendment  of  1903  was  not  retroactive, 
but  only  fixed  a  new  condition  of  discharge  in  case  of  petitions  filed  after  its 
passage,*^  As  to  its  effect  where  the  creditors  petition,  but  the  bankrupt 
either  consents  to  an  adjudication  or  petition,  and  is  adjudicated  while  the 
involuntary  proceeding  is  pending,  qiuere?  If  application  for  a  discharge 
has  been  made  and  it  has  neither  been  granted  nor  refused,  the  limitation 
of  the  clause  would  not  seem  applicable.  If  ai^  application  for  a  discharge 
had  been  refused  in  one  proceeding  the  question  of  the  bankrupt's  right  to 
discharge  from  the  same  debts  in  a  subsequent  proceeding  is  res  adjudicate,^ 
The  discharge  in  the  subsequent  proceedings  must  except  all  debts  provable 


301.  English  Act  of  Bankruptcy  of  1890, 
I  8(3)    (k). 

802.  Act  of  1867,  §  30,  K.  8.,  §  5,116. 

803.  See  Report  of  Ex.  Com.  of  National 
ABsociation  of  Referees  in  Bankruptt^, 
p.    18,  previously   mentioned. 

304.  In  re  Seaholm  (C.  C.  A.,  1st  Cir.), 
14  Am.  B.  R.  292,  136  Fed.  144,  holding 
that  the  words  "  in  voluntary  proceedings  " 
have  reference  to  the  proceedings  in  which 
a  dischai^ge  was  granted,  and  not  to  the 
proceeding  in  which  the  second  discharge 
is  sought,  and  where  a  bankrupt  has  been 
discharged  from  his  indebtedness  in  a 
voluntary  proceeding  within  six  years,  a 
second  discharge  upon  his  own  application 
in  a  subsequent  involuntary  proceeding  Is 
properly  withheld. 

305.  Kuntz  v.  Young  (C.  C.  A.,  8th 
Cir.),  12  Am.  B.  R.  505,  131  Fed.  719;  In 
re  Kuffler  (D.  C,  N.  Y.),  19  Am.  B.  R. 
181,  153  Fed.  667;  Matter  of  Julius  Silver- 
man (C.  C.  A.,  2d  Cir.),  19  Am.  B.  R.  460, 
157  Fed.  675;  In  re  Elby  (D.  C,  Iowa), 
19  Am.  B.  R.  734,  157  Fed.  935. 

Refusal  res  adjudicata. —  It  is  a  settled 


rule  of  law  that,  where  a  bankrupt  has 
failed  to  apply  for  his  order  of  discharge 
within  the  time  limited  by  the  statute, 
his  right  to  such  order  is  res  adjudicaia, 
and  he  cannot  by  any  subsequent  proceed- 
>iiig8  secure  a  discharge  from  the  debto 
provable  in  the  former  proceedings.  In  re 
Weintraub  (D.  C,  N.  J.),  13  Am.  B.  R. 
711,  133  Fed.  1000. 

Discharge  in  second  proceeding  held  pend- 
ing appeal  in  the  first.*— Where  bankrupts 
were  denied  their  discharge  upon  the 
ground  that  their  application  for  a  dis- 
charge in  a  former  bankruptcy,  involvinj^ 
the  same  indebtedness,  though  applied  for 
in  time,  and  denied  after  a  year  from  the 
date  of  the  adjudication  was  rea  adjudicaia, 
but  no  order  was  entered,  an  appeal  from 
the  order  denying  them  a  discharge  in  th* 
second  bankruptcy  proceeding  will  not  bo 
disposed  of  until  they  have  had  an  oppor 
tunity  to  enter  an  onier  denying  the  dis- 
charge in  the  first  bankruptcy  proceeding 
and  take  an  appeal  therefrom.  Matter  of 
Elkind  &  Schwartz  (C.  C.  A.,  2d  Cir.),  23 
Am.  B.  R.  166,  175  Fed.  64. 


§  14-b.] 


Previotts  DiacHABQB  WiTHiK  Six  Yeaes. 


in  the  first  bankruptcy  and  which  could  have  been  discharged  therein.*"^^ 

And  the  fact  that  a  debt  proved  in  the  first  proceeding  was  put  in  judgment 

after  a  refusal  of  the  bankrupt's  discharge,  does  not  create  a  new  debt  so  as  to 

entitle  the  bankrupt  in  the  second  bankruptcy  proceeding  to  retry  his  right  to 

a  discharge  from  such  debt.^^    And  where  a  discharge  has  been  granted  in 

Toluntary  proceedings  a  second  discharge  cannot  be  granted  within  six  years 

in  an  inyoluntary  proceeding,** 

0.  Xeasnie  of  time.—  The  six  years  unqBestionably  begin  to  ran  from  tb^ 

date  of  the  order  granting  the  discharge ;  the  time  is  thus  to  be  measured 
betweesi  such,  date  and  tbe  applioation  for  the  second  diflcharg^,  not  the  date 
of  filing  a  eeoond  petition  in  bankruptcy.**  Where,  witiiin  five  years  of  his 
discharge,  a  voluntary  bankrupt  is  again  adjudicated  a  bankrupt,  upon  his 
own  petition,  his  motion  for  leave  to  withdraw  the  proceedings  because  he 
could  not  obtain  a  discharge  therein  "within  six  years ^'  after  the  granting 
of  the  former  discharge,  will  be  denied  where  his  creditoflrs  object.*^ 

XL  KXFUSAL  TO  0B£7  A  I^AWFUL  ORDER,  OR  TO  ANSWER  A  MATERIAL  QUES- 
TION APPROVED  BY  THE  COURT.sii 

a  In  general. —  The  nearest  equivalent  to  this  new  objection  is  found  in 
the  act  of  1841,  whereby  a  dischai^  might  be  denied  a  bankrupt  who  should 
*•  wilfully  omit  or  refuse  to  comply  with  any  orders  or  directions  of  such 
court."  ^  Befusal  to  obey  or  to  answer  are  in  despite  of  the  court,  and  the 
bankrupt  may  well  gay  he  thereby  became  liable  for  nothing  more  than  a 
contempt.  The  amendatory  act  hm  added,  another  consequence.  Becalci- 
trancy  is  now  also  an  objection  to  his  discharge.  But  it  must  be  "  in  the 
proceedings  in  bankruptcy." 


306.  In  re  Puilian  (D.  C,  Tenn.),  22  Am. 
B.  R.  513,  171  Fed.  595. 

The  failure  of  a  iMuiknipt  to  apply  for  a 
discharge  within  the  prescribed  time  limit 
is  a  conclusive  determination  as  to  all  par- 
ties then  before  the  court,  and  in  sub- 
sequent bankruptcy  proceedings  the  said 
bankrupt  will  be  granted  a  discharge,  only 
as  to  such  debts  as  were'  incurred  sincir  the 
institution  of  the  first  bankruptcy  pro- 
ceedings. In  re  Van  Borries  (D.  C,  Wis.), 
21  Am.  B.  R.  849,  168  Fed.  718. 

307.  In  re  KuflJer  (D.  C,  N.  J.),  19  Am. 
B.  R.  181,  153  Fed.  667,  affd.  22  Am.  B.  R. 
289.  168  Fed.  1021;  In  re  Schnabel  (D.  C, 
N.  Y.),  23  Am.  B.  R.  22,  166  Fed.  383. 

Effect  of  failure  to  apply. —  The  failure 
of  a  bankrupt,  through  the  neglect  of  his 
attorney,  to  apply  for  a  discharge  within 
tbe  prescribed  time  limit,  has  the  same 
effect  as  a  judgment  denying  him  a  dis- 
cbarge  from  the  debts  involved  in  the  bank- 
ruptcy proceedings  and  he  may  not  there- 
after institute  a  bankruptcy  proceeding  for 
tbe  mere  purpose  of  obtaining  a  discharge 
from  debts  scheduled  and  provable  in  the 
former  proceeding.  In  re  Stone  (D.  C, 
Ore,).  33  Am.  B.  R.  24,  172  Fed.  947. 


808.  Matter  of  Neely  (D.  C»,  N.  Y.),  12 
Am.  B.  R.  407,  134  Fed.  667;  In  re  Sea- 
holm  (c  C.  A.,  1st  Cir.),  14  Am.  B.  R, 
292,  136  Fed.  144;  Matter  of  Haase  (D.  C, 
N.  Y.),  17  Am,  B.  R.  528,  155  Fed.  653. 

808  In  re  Little  (C.  C.  A.,  7th  Cir.),  13 
Am.  B.  R.  640,  137  Fed.  521;  In  re  Jordan 
(D.  C,  Pa.),  15  Am.  B.  R.  449,  142  Fed. 
292.  The  six  years  is  to  be  measured  back- 
ward from  the  time  of  the  hearing.  Mat- 
ter of  Haase  (D.  C,  N.  Y.),  17  Am.  B.  R. 
528,  155  Fed.  553  (citing  Collier  on  Bank- 
ruptcy) ;  In  re  Chase  (D.  C,  Mass.),  26  Am, 
B.  R.  456.  The  change  in  the  text  by  in- 
serting the  words  "  application  for  the/'  is 
suggested  by  the  court  in  the  case  of  In 
re  Dumphy  (D.  C,  Me.),  30  Am.  B.  R.  760. 
It  seems  more  reasonable  to  hold  that  the 
period  terminates  upon  the  application  for 
the  second  discharge. 

310.  Matter  of  Smith  (D.  C,  N.  Y.).  19 
Am.  B.  R.  63,  155  Fed.  688. 

311.  Note  remarks  of  Judge  Brawley,  in 
In  re  Nachman  (D.  C,  So.  Car.)^  8  Am.  B. 
R.  180,  114  Fed.  995. 

318.  Act  of  1841,  §  4. 
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b.  Bef lual  to  obey.-^  This  seems  to  incltide  failure  to  answer  questions, 
provided  the  order  requiring  the  answer  is  lawful.  As  has  been  seen,  the 
words  "  lawful  orders "  occur  elsewhere  in  the  act.  Whether  the  order 
is  lawful  or  not  will  often  be  the  only  question.  If  authorized  in  words  or  hy 
implication  from  the  statute,  it  will  be.  Contempt  of  court,  provided  the 
order  ignored  was  lawfud,  under  this  clause,  becomes  thus  in  effect  an 
available  objection  to  discharge.  It  is  suggested,  however,  that  mere  neglect, 
not  amounting  to  refusal  to  obey,;  would  not  be  sufficient 

c.  Bef usal  to  answei^. —  This  is  not  essentially  different  from  refusal  to 
obey.  On  refusal  to  answer  a  proper.questio!n,:th6  court  will  usually  order 
the  bankrupt  to  answer.  These  words  were  inserted  as  a  means  to  compel 
replies  where  the  bankrupt  asserts  his  privilege.***  A  bankrupt's  refusal  to 
answer  a  question,  upon  the  ground  that  it  will  tend  to  degrade  and 
incriminate  him,  will  prevent  his  discharge,  although  he  subsequently 
signifies  his  willingness  to  answei;.*"  But  where  there  is  nothing  to  show 
that  a  bankrupt,  ih  giving  evasivci'  and  disrespectful  answers  to  questions 
concerning  his  property,  wilf  lillj^  concealed  *  testimony,  preventing  his 
creditors  from  obtaining  the  property,  his  conduct  is  not  ground  for  refusing 
to  grant  him  a  discharge,^^'^  This  clause  is  not  in  conflict  with  the  fifth 
amendment  to  the  constitution.^^® 

d.  Effect  of  withdrawal  of  objections  by  creditonr—  In  determining  whether 

a  bankrupt  is  entitled  to  a  discharge,  the  fact  that  creditors,  who  originally 

objected  thereto,  have  withdrawn  from  the  case,  should  have  no  weight,  if 

the  court  be  clearly  convinced  that  the  bankrupt  has  committed  the  fraudB 

alleged  by  them ;  but  if  there  be  doubt  as  to  bankrupt's  guilt,  that  fact  may 

properly  be  considered.^^^ 

XII.  THE  DISCHARGE. 

a.  In  general. —  The  granting  or  withholding  of  a  discharge  is  within  the 
sound  judicial  discretion  of  the  judge.^^®  If  the  judge  sustains  the  specifi- 
cations or  any  of  them,  an  order  refusing  the  discharge  is  granted  and 
entered;  such  an  order  precludes  another  application  in  the  same  pro- 
ceeding.*^^    If  he  overrules  them,  an  order  of  discharge  follows.     A  dis- 


318.  See  p.  244.  ante, 

314.  In  re  Woinreb  (C.  C.  A..  2(1  Cir.), 
18  Am.  B.  R.  387,  153  Fed.  363. 

315.  The  purpose  of  the  penalties  of  the 
bankruptcy  statute  is  to  prevent  bank- 
I'upts  from  concealing  their  property  and 
defrauding  their  creditors.  Ordinary 
questions  of  contumacy  or  contempt  of 
court  can  be  disposed  of  directly  and  of 
theraaelveg  are  not  to  be  corrected  by  the 
withholding  of  a  discharge.  Matter  of 
Fanning  (D.  C,  N.  Y.),  19  Am.  B.  R.  55, 
155  Fed.  701. 

316.  In  re  Dresser  (C,  C.  A.,  2d  CitA,  16 


Am.  B.  R.  561,  145  Fed.  1,021,  holding  that 
the  proceeding  for  a  discharge  is  not  a 
criminal  proceeding,  and  that  the  constitu- 
tional provision  protects  witnesses  In  crimi' 
nal  proceedings  only. 

317.  In  re  HammerBtein  (C.  C.  A.,  2d 
Cir.),  26  Am.  B.  R.  757. 

81S.  Woods  V.  Little  (C.  C.  A.,  3d  Gr.), 
13  Am.  B.  R.  742,  134  Fed.  229.  A  dis- 
cliarge  should  not  be  granted  until  the 
specifications  of  objection  thereto  have  been 
disposed  of.  In  re  Randall  <D.  C,  Pa.)i 
20  Am.  B.  R.  305,  159  Fed.  298. 

Discretion  of  bankruptcy  court. — Such  a 
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charge  may  not  ibe  refused  because  the  bankrupt  haa  been  dilatory  in  bring- 
ing the  matter  to  a  hearing,*^  or  because  one  or  more  debt«  will  not  bci 
released  ty  it^  The  insanity  of  the  bankrupt  does  not  affect  his  right  to  a 
discharge.***  The  referee^s  findings  are  not  usually  rev^ersed  except  for  pfllp- 
Eble  error.*"*  The  findings  of  the  special  master  or  referee  should  specifically 
state  the  grounds  for  the  denial  of  a  discharge.*^**  Unlike  the  certificate 
under  the  former  law,  the  discharge  of  to-day  is  silent  as  to  the  debts  affected 
thepeby.***^  Its  effect  can  only  be  determined  when  it  is  asserted  as  a  bar 
elsewhere.***  Where  a  bankrupt  has  been  denied  a  discharge  in  one  proceed- 
ing he  cannot  in  a  second  proceeding  be  discharged  from  debts  provable  in 
the  former  proceeding,***  even  though  they  are  barred  by  the  statute  of  limi- 
tations.**' A  discharge  may  be  amended  after  the  term  at  which  it  was 
granted,*** 

b.  Costs. —  Costs  on  contested  applications  for  discharge  are  discretionary, 
and  are  often  granted ;  ***  but  not  to  the  attorney  for  the  bankrupt  out  of 


denial  is  discretionary  with  the  bankruptcy 
court,  but  only  in  the  same  sense  in  which 
final  orders  and  decrees  in  equity  are  so. 
Substantial  errors  in  the  interpretation  or 
application  of  the  principles  and  rules  of 
equity  jurisprudence  governing  the  matter 
may  be  reviewed  and  corrected.  Lindeke  v. 
Converse  (C.  C.  A.,  8th  Cir.),  28  Am.  B.  R. 
506. 

319.  Matter  of  Feigenbaum  (C.  C.  A.,  2d 
C5r.),  9  Am.  B.  R.  595,  67  C  C.  A.  409,  121 
Fed.  ^9,  revg.  7  Am.  B.  R.  339. 

3«0.  In  re  Wolff  (D.  C,  Cal.),  13  Am. 
B.  R.  95,  132  Fed.  396. 

321.  In  re  Blumberg  (D.  C,  Tenn.),  1  Am. 
B.  R.  633,  94  Fed.  476,  holding  that  the 
District  Court  in  considering  the  application 
for  a  discbarge  can  consider  only  the  right 
to  a  discharge,  not  the  effect  of  a  dis- 
cbarge. 

321  In  re  Miller  (D.  C,  Pa.),  13  Am. 
B.  R.  345,  133  Fed.  1,017. 

323.  In  re  Covington  (D.  C.  No.  Car.),  6 
Am.  B.  R.  373,  110. Fed.  143. 

323a.  Necessity  for  pointing  out  offense. 
—In  order  to  bar  a  bankrupt's?  discharge  on 
the  ground  of  having  committod  an  ofTonse 
punisliable  by  imprisonment,  in  that  he 
made  false  oath  in  relation  to  the  proceed- 
ings in  bankruptcy,  it  must  be  shown 
therein  the  bankrupt  made  a  false  oath, 
and  a  finding  that  (1)  in  verifying  the 
answer  and  (2)  in  giving  his  teatiraony,  the 
hankrupt  made  a  false  oath  "  either  in  one 
or  the  other."  is  insufficient.  In  re  Mayer 
(D.  C,  N.  Y.),  28  Am.  B.  R.  342. 


3214.  See  Form  Ko,  59,  and  compare 
Audubon  v.  Schufeldt,  181  U.  S.  675,  6  Am. 
B.  R.  829.  See  abo  In  re  Claff  (D.  C., 
Mass.),  7  Am.  B.  R.  128,  111  Fed.  506. 

^5.  See  discussion  under  Section  Seven- 
teen, postf  and  compare  for  rulings  m  ad- 
vance of  discharge  on  application  for  stays, 
under  Section  Eleven  and  later  under  this 
section,  subtitle  "Effect  of  the  Discharge.'' 

326.  In  re  Kufl9er  (D.  C,  N.  Y.),  16  Am. 
B.  R.  305,  144  Fed.  445;  Bhimenthal  ▼. 
Jones,  19  Am.  B.  R.  288,  208  U.  S.  64. 

327.  In  re  Kuffler  (D.  0.,  N.  Y.);  19  Am. 
B.  R.  181,  153  Fed.  667. 

328.  In  re  Kaufman  (D.  C,  K  Y.),  14 
Am.  B.  R.  393.  136  Fed.  262,  holding  that 
a  discharge  releasing  a  partner  from  firm 
debts  may  be  amended  so  as  to  release  him 
as  an  individual  from  any  liability  on  ac- 
count of  the  debts  of  the  firm. 

329.  The  power  to  award  costs  against 
a  creditor  who  files  specifications  of  objee- 
tions  in  opposition  to  a  bankrupt's  dis- 
charge is  inherent  in  a  district  court  His  a' 
court  of  equity,  and  may  be  exercised  in 
proper  cases,  although  such  power  is  not 
specifically  conferred  by  the  bankruptcy 
act.  Such  power  should,  however,  not  be 
exercised  unless  it  appears  (1)  either,  on 
the  one  hand,  that  the  bankrupt,  since  his 
adjudication,  has  acquired  property,  ont 
of  which  costs,  if  against  him,  could  be 
paid,  or  that  there  were  assets  in  his  es- 
tate, against  which,  in  a  similar  conting- 
ency, tlioy  would  have  been  chargeable;  or, 
(2)   on  the  other  hand,  those  elements  be- 
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the  estate.*^^  In  voluntary  cases  it  haa  been  held  that  costs  may  be  allowed 
to  the  bankrupt's  attomey.^^  But  in  no  case  should  such  costs  be  charged 
again^  the  objecting  creditors,^ 

0.  Vacating  discharge. —  It  has  been  held  that,  when,  after  discharge 
granted,  it  appears  that  a  creditor  has  been  bought  off,  this  is  pmria  fade 
evidence  that  the  debtor  was  not  entitled  to  discharge,  and  his  discharge 
will  be  vacated.^ 

XIU.  EFFECT  OF  DISCHARGE. 

a.  In  general. —  A  discharge  goes  to  the  remedy;  it  does  not  cancel  the 
debt  It  destroys  the  remedy  on  all  debts  except  those  falling  within  the 
terms  of  §  17-a,  discussed  later.^  Its  effect  on  partnership  debts  and  the 
debts  of  corporations  has  already  been  considered;^  its  effect  on  the  lia- 
bilities of  codebtors  will  be  examined  later.*^  It  does  not  affect  in  any  way 
the  surplus  remaining  in  the  hands  of  the  trustee  of  a  bankrupt  partnership 
nor  the  claims  of  individual  creditors  against  such  surplus.*'** 

b.  On  liens.—  A  discharge  is  personal  to  the  debtor.  It  follows,  therefore, 
that  a  lien  in  good  faith  is  not  affected  thereby.''^  The  discharge  does  not 
affect  the  right  of  the  trustee  or  creditors  of  the  bankrupt  to  have  property 


ing  lacking,  that  the  creditors'  objection 
was  without  merit  and  intended  solely  to 
vex  or  delay.  In  re  Wolpert  (Ref.,  N.  Y.), 
1  Am.  B.  R.  436. 

Where  references  were  provoked  by  the 
bankrupt  and  costs  were  legitimately  in- 
curred for  referee's  compensation  in  con- 
ducting hearings  before  him  of  tlie  specifi- 
cations opposing  the  discharge  of  the  bank- 
rupt, these  costs  should  be  taxed  to  the 
losing  party.  Bragassa  v.  St.  Louis  Cycle 
Co.  (C.  C.  A.,  5th  Cir.),  5  Am.  B.  R.  700, 
107  Fed.  77. 

In  the  Eastern  District  of  New  York  a 
creditor  upon  filing  specifications  of  objec- 
tion to  the  granting  of  a  bankrupt's  dis- 
charge is  required,  under  Rule  41,  to 
deposit  with  the  referee  a  sum  sufficient  to 
guarantee  that  the  expenses  of  the  refer- 
ence will  be  paid.  In  re  Fritz  (D.  C.  N, 
Y.),  23  Am.  B.  R.  84,  173  Fed.  560. 

In  the  Northern  District  of  New  York 
the  costs  permitted  o '  application  for  a 
discharge  are  the  fees  paid  the  referee  and 
necossarv  disbursements.  The  docket  fee* 
is  not  taxable.  In  re  Oaylord  (D.  C,  N. 
Y.),  5  Am.  B.  R.  805,  833  Fed.  106. 

SaO.  In  re  Brundin  (D.  C,  Minn.),  7  Am. 
B.  R.  296,  112  Fed.  306;  In  re  Gillardon 
(D.  C,  Pa.),  26  Am.  B.  R.  103;  Matter  of 
Kyte  (D.  C.  Pa.K  26  Am.  B.  R.  507. 

331.  In  re  Christiansen   (D.  C,  X.  Dak.), 


23  Am.  B.  R.  710,  175  Fed.  867;  In  re 
Kross  (D.  C,  N.  Y.)  3  Am.  B.  R.  187,  »6 
Fed.  816;  In  re  Keller  (D.  C,  N.  Y.),  31 
Am.  B.  R.  51. 

838.  In  re  Gillardson  (D.  C,  Fa.),  26  Am. 
B.  R.  103. 

333.  In  re  Dietz  (D.  C,  N.  Y.),  3  Am. 
B.  R.  316,  97  Fed.  563.  See  also  ^ell  v. 
Leggett,  7  N.  Y.  176. 

334.  See  for  a  peculiar  case.  In  re  Claff 
(D.  C,  Mass.),  7  Am.  B.  R.  128,  111  Fed. 
506.  For  instance,  a  debt  for  clothing  pur- 
chased by  the  bankrupt  for  his  children 
could  not  be  sued  after  his  discharge. 
Schellenberg  v.  MuUaney,  16  Am.  B.  R. 
542,  112  N.  Y.  App.  Div.  384.  A  surrogate's 
court  has  jurisdiction  and  it  is  its  duty 
to  give  effect  to  a  discharge.  Matter  of 
Peterson  (Surr.  Ct.,  N.  Y.),  22  Am.  B.  R. 
547. 

335.  See  pp.  375,  373,  ante. 

336.  See  discussion  under  Section  Sixteen 
of  this  work. 

336a.  Johnson  v.  Norris  (0.  C.  A.,  5th 
Cir.),  27  Am.  B.  R.  107. 

337.  Compare  Bankr.  Act,  §  67-d;  Pax- 
ton  V.  Scott  (Sup.  Ct.,  Nebr.),  10  Am.  B. 
R.  80;  Elsbree  v.  Burt  (Sup.  Ct.,  R  D* 
9  Am.  B.  R.  87;  Howard  v.  Cunliff  (Ct. 
App..  Mo.),  10  Am.  B.  R.  71,  69  S.  W.  737; 
McDonald  v.  Taylor  (N.  Y.  App.  Div.),  2S 
Am.    B.    R.    635.      So    held    in    Illinois  i^ 
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previously  disposed  of  by  the  bankrupt  for  tha  purpose  of  fraud,  applied  tQ 
the  payment  of  his  debte.*"*  This  doctrine  ahould  not^  however,  be  conf  used 
with  the  other  which  avoids  all  liens  through  legal  prooeedin^.  If  within 
four  months  of  the  bankruptcy.'"  The  bankruptcy  law  doee  not  oontinue  a 
dischargeable  debt  for  the  purpose  of  permitting  a  lien  to  be  created  after 
the  adjudication,  b«it  only  to  preserve  and  enforce  a  lien  in  existence  at 
the  date  of  the  adjudication.'''*    The  discharge,  whra  granted,  relates  back 


respect  to  an  assignment  of  future  earn- 
ingB.  MaUin  ▼.  Wenham,  13  Am.  B.  R.  210, 
200  HI.  253.  But  ^ee  Leitch  y.  No.  Pac. 
Ky.  Co.,  14  Am,  B.  R.  409,  103  N.  W.  704; 
In  re  Home  Discount  Co.  (D.  C.j  Ala.), 
17  Am.  B.  R.  IftS,  147  Fed.  538.  The  lien 
of  an  execution  levied  before  bankruptcy 
vould  not  be  released  hj  the  bankrupt's 
discharge.  Baaaett  v.  Xhackara  (Sup.  Ct., 
N.  J.),  16  Am.  B.  R.  786. 

387a.  The  diabharge  of  a  debtor  in  bank- 
mptcy  is  persona]  to  tho  baakmpt  and  does 
not  release  his  fraudulent  grantees  from 
liability  for  the  fraud  committed  by  them 
and  in  no  way  precludes  the  trustee  from 
recovering  property  of  the  estate  thus 
fraudulently  transferred*  Stephenson  ▼. 
Bird  (Sup.  Ci.,  Ala.),  25  Am.  B.  R.  909. 
A  discharge  in  bankruptcy  does  not  neces- 
sarily affect  a  specific  lien»  but  only  re- 
leases the  bankrupt  from  personal  liabil- 
ity. Newberry  Shoe  Co.  v.  C:k>Uier  (Sup. 
a.  of  App.,  Va.),  25  Am.  B.  R.  130;  Greg- 
ory CJo.  Y.  Cale  (Sup.  (Dt,,  Minn.),  27  Am. 
B.  R.  131. 

Lery  upon  ezonpt  property  under  waiver 
of  ezemptiOB.— A  discharge  in  bankruptcy 
takes  away  all  personal  liability  for  the 
debt  discharged,  but  does  not  affect  liens 
acquired  against  particular  property  before 
the  discharge,  so  that  a  levy  upon  property 
exempt  in  bankruptcy,  made  after  bank- 
rupt's adjudication,  bvt  prior  to  his  dis- 
t^harge,  under  a  judgment  entered  on  a  war- 
rant of  attorney  containing  a  waiver  of 
exemptions,  is  not  affected  by  the  discharge. 
Realty  O).  y.  Gioshio  (Pa.  Com.  Pleas, 
Alle.  Co.),  27  Am.  B.  R.  58.  See  In  re  Har- 
rington (D.  C,  N.  Y.),  29  Am.  B.  R.  666, 

citing  text. 

Fraudulent  transfer.— The  discharge  of 
a  bankrupt  does  not  inure  to  the  benefit  of 
his  wife,  so  as  to  release  property  fraudu- 
lently conveyed  to  her  from  the  payment 
^f  his  debts.  Blick  v.  Nimmo  (Md.  Ot.  of 
App.),  30  Am.  B-  R.  770. 


888.  See  Bankr.  Act,  $  67-f.  A  lien  on 
property  of  the  bankrupt*  acquired  within 
four  months  of  the  time, he  was  adjudged  a 
bankrupt,  is  not  void  unless  th^  bankrupt 
was  insolvent  at  the  time  the  lien  was  ob- 
tained. Thus,  in  a  State  court  suit,  started 
within  four  months  before  bankrupt's  adju- 
dication, to  set  aside  a  deed  to  his  wife  of 
land  alleged  to  have  been  paid  for  by  bank- 
rupt, but  conveyed  to  his  wife  for  the  pur- 
pose of  hindering,  delaying  and  defrauding 
his  creditors,  in  beginning  which  suit  a  lis 
pendens  was  recorded  against  the  property 
involved  in  the  suit,  a  decree  had  been 
entered  by  default  declaring  complainant's 
debt  to  be  a  lien,  as  of  the  date  of  the 
recordation  of  the  lis  pendens,  upon  such 
property,  which  meanwhile  had  been  con- 
veyed to  bankrupt  and  allowed  to  Him  as  a 
part  of  his  homesteoti  exemption.  The  bank- 
rupt subsequently  sought  to  set  aside  such 
decree  on  the  ground  that  the  debt  had 
been  discharged  in  bankruptcy  and  the 
right  to  a  lien  on  the  homestead  property 
adjudicated  against  the  complainant  by 
the  bankruptcy  court.  It  was  held,  that 
in  the  absence  of  evidence  showing  that 
the  bankrupt  was  insolvent  at  the  time 
the  lien  attached,  the  lien  was  not  affected 
by  the  discharge  in  bankruptcy  and  that 
the  bankruptcy  court  had  no  jurisdiction 
of  the  homestead  property  and  therefore 
could  not  adjudicate  the  rights  of  the  par- 
ties with  respect  thereto.  Newberry  Shoe 
Co.  V.  Collier  (Sup.  Ct.  of  App.,  Va.),  25 
Am.  B.  R.  130. 

3d8a.  In  re  Harrington  (D.  C,  N.  Y.),  89 
Am.  B.  R.  666  (quoting  text),  holding  that 
since  the  provisions  of  the  Bankruptcy  Act 
are  paramount  to  State  !>tatute8,  the  fact 
that  under  section  150  of  the  N.  Y.  Debtor 
and  Creditor  Law,  the  cancellation  of  rec- 
ord of  such  judgment  could  not  be  had  un- 
til after  the  expiration  of  a  year  from 
bankrupt's  discharge,  is  immaterial. 
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to  the  date  of  adjudication,  and  properfy  acquired  by  the  bankrupt^  inter- 
T^ening  t^e  filing  of  the  petition  and  the  granting  of  the  discharge,  id  not 
appmpriated  to  payment  of  his  debts.  Thus,  an  assignment  of  unearned 
wages  to  secure  a  dischargeable  debt  creates  no  lien  until  the  wages  have  been 
earned  and  cannot  be  enforced,  as  to  wages  earned  after  the  date  of  adju- 
dicatioU)  after  the  bankrupt  has  been  discharged.^  Liens  oontinulng  valid, 
it  often  becomes  necessary  to  destroy  their  effect  on  possible  .afterracquired 
property.  Hence,  the  provisions  in  the  State  laws,  permitting  proceedings  to 
compel  the  cancellation  of  docketed  judgments  barzed  by  a  disGhargeu*^ 


339.  Lien  created  by  asaignment  of  fu- 
ture wages. —  In  re  Lijieberry  (D.  C,  Ala.), 
25  Am.  B,  R.  164,  183  Fed.  338;  Leitch  v. 
Northern  Pacific  Ry.  Co.  (Minn  Sup.  Ct.), 
1,4  Am,  B.  R,  409;  and  In  re  Home  Dis- 
count Company  (D.  C,  Ala.),  17  Am.  B.  R. 
168,  147  Fed.  538,  disapproving  Mallin  v. 
Wenham  (111.  Sup.  Ct.),  13  Am.  B.  R.  210. 

In  the  case  of  In  re  West  (D.  C,  Or.),  11 
Am.  B.  R.  782,  138  Fed.  1^05,  the  court  said: 
"The  theory  of  a  lien  upon  the  earnings 
of.fytu^e  labor  is,  not  that  }i  attaches  to 
s^ch  earjji^gs  .from  the  moment  of  contract 
of  pledge  or  assignment,  but  from  the  mo- 
Q^^nt  of. their  ei^istence.  It  is  needless  to 
^y  t])at  there  can.  be.  no  lieo  upon  what 
does  not'  exi^t.  A  pledge  or  assignment  of 
i^uture  earnings  in  sucii.  a  caae  can  .b$  said 
is,  said,  to  create  an  equitable  interest  in 
such  wages^  .  ^tott  v.  Frany,  20  Or.  410,. 
23  Am.,  St.  Rep,..  132.  This  is  true,  of  wages 
e^rn^  up9a  a  .gene>r&l  employment,  as  well 
a^  those  earned  .upon. a  definite  contract. 
In  this,  qa^e  the  railroad  company  was 
under  no  obligation  to  employ  the  bank- 
ijupt,  nor  lji9  tp  work  for  the  company.  If 
future  earnings  in  quch  a  case  can  be  said 
tq  have  a  potential  existence,  they  are  tlie. 
subject  of  an  agreement  for  a  lien;  but 
the  lien,  or  so-called  equitable  interest, 
does  not  attach  until  the  wages  come  into 
existence,  and  until  the  lien  does  attach, 
thore  is  no  lien.  The  discharge  in  bank- 
ruptcy operated  to  discharge  tlicse  obliga- 
tions as  of  the  date  of  the  adjudication, 
so  that  the  obligations  were  discharged 
before  tlie  wages  intended  as  security  were 
in  existence.  The  law  does  not  continue 
an  obligation  in  order  that  there  may  be 
a  lien,  but  only  does  so  because  there  is 
one.  The  effect  of  the  disclmrge  upon  the 
prospective  liens  was  tlie  same  as  tlioiij^h 
the  debts  had  been  paid  before  tlie  ass  jriied 
were    earned.       The    \va;»('s    earn'Ml 


wages 


after  the  adjudication  became  the  property 
of  the  bankrupt  clear  of  the  claims  of  all 
creditors.  Collier  on  Bankruptcy,  809. 
These  debts  cannot  escape  the  operation  of 
the  Bankruptcy  Law  by  an  agreement  for 
a  lien  upon  what  the  debtor  expected  to 
earn,  but  did  not  earn  until  after  the  ad- 
judication in  bankruptcy."* 

340.  In  New  tork^  iwe  9  1,268  of  the 
N.  Y.  Code  of  €iviP'?it>fcedtire;  'fiuftsey  r. 
Judson,  11  Am.  B.  R.  S^l,  43  N.  Y.  Misc. 
370;  Matter  of  Peterson  (Siirr.  Ct.,  N.  Y.i, 
22  Am.  B.  R.  547.  Only  judgmetata  entered 
before  dischar^  are'  affected  by  this  sec- 
tion.' Howe  V.  Noyes,  15' Am. '.B.'R.  103. 
47  N.  y.  Misc.  338,^3  !t^.  t.  Siipp.  841. 
See  also  In  re  Harflng^ort  ^(D;  0>;  N.  Y.), 
29  Am.  B.  R:  6^6,  quoting  te^.* ''  ' 

In  Georgia  the  Hen  <*  W' judgment  ob- 
tained  within  four  months  of  "filing  the 
petition  in  bankruptcy  is  not  barred  by 
the  defendant's  discharge.  'McKenney  v. 
Cheney,  11  Am.  B.  R.  54,  118  Ga.  387;  In 
re  Weaver  (D.'C?.;"Oa.)/ t* 'Ami'*.' 1^-265. 
144  Fed.  229.'  '  -  -  c,..iJq.' -. 

Effect  in  Califotlda  aar  to  c&c6as  over 
homestead  exemption. —  Plaintiff' '  recovered 
judgment  against  defendant  Vho  nhiA  there- 
after adjudged  a  bankrupt  aAd  efiibsequentir 
received  a  discharge  in  bankruptcy.  Plain- 
tiff *s  claim,'  evidenced  by  the  judgment, 
was  one  provable  in  bankruptcy.  A  judg- 
ment, under  the  law  of  California,  is  not 
a  lien  upon  property  covered  by  a  valid 
declaration  of  homestead,  regardless  of  its 
value,  and  the  levy  of  ah  execution  thereon 
creates  no  Men,  but  simply  setves  as  a 
foundation  for  statutory  proceedings  to 
subject  the  excess  above  the  statutory 
homestead  exemption  to  the  satisftiction  of 
the  judgment.  At  the  time  of  defendant's 
discliarjre  in  bankruptcy  no  such  proceed- 
ing had  been  initiated.  Held,  that  the 
judgment  was  merely  a   personal  liability 
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e.  Discharge  mntt  be  pleaded. —  Being  a  bar  to  the  remedy  it  must  be 
pleaded. '^^  The  better  practice  is  to  procure  a  dtay  of  all  pending  suiu 
and  to  stay  those  that  may  be  brought  while  the  proceeding  is  pending,  and 

seems^  however,  that  a 
the  discharge,  is  a  mere 
dtbt,  and  the  discharge  can  be  used  as  a  bar  to  proceedings  to  enforce  it  tA. 
judgment  entered  after  the  discharge^  no  matter  when  the  suit  was  begun^ 
ii  valid  even  as  to  the  di^fhofg^}  liyy ^Bp^pleadipf  iti 'thg defendant  has  waived 
its  benefits.    These  well^recogpi^d  priocip^^  arq.also  coij^udere^.^leewhere 


then,  when  the  discharge  is  granted,  to  plead  it.'**     It 
judgment  entered  after  apetitSdn  is'flledj  Vitttefiorre  tl 
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XIV.  effect  of  composition. 

This  subject  has  already  been  discussed  in  another  plac^,^**  A  composition 
in  bankruptcy  may  be  pleaded  in  bar  of  an  action  upon  a  debt  discharged, 
and  in  order  to  be  available,  it  muist  be  so  pleaded.**^  *  feo  long  as  an  order 
C'>nfinning  a  composition  stands,  it  must  have  the*  effect  given  it  by'  this 
SK'tion,  VIZ.,  the  discharge  of  the  bankrupt  from  his  debts,  **  other  than  tho&e 
agreed  to  be  paid  by  the  terms  of  the  composition  and  those  riot  affected 
by  a  discharge,"  and  the  order  of  confirmation  can  only  be  sot  aside  within 
the  time  limited  by  sectioQ  1^.^**  .  Wherq  the  ^iscl^arpe.by  order  continuing 
a  ci.mposition  states  that  the  bankrupt  has  not  been  guilty  of  any  qS.  the  acts 
which  would  constitute  a  b^r  to  the  bankrupt's  discharge, /and  whtclr  bom- 
position  was  opposed  by  a  creditor  who  alleged  that  the  bankrupt  liacl  been 
i:iiilty  of  a  false  statement  inducing -aaale  to  hiwf  oil  efedit,  such' creditor 
i'  not  barretl  from  briiiging^  a  s,yl>se<iixeiit  ^tiQ^',u4se<I,  Ou,tiie,fiap?e  deceit 
allepred  as  a^basis  for.  hif^  oppoeritian  to  thc^tiyhfirnitetiaBL'of  the  v^omjJofcition.^***^ 

released  by  defendant's  discharge,  90  as  to  jiiUgment  under  this  section,  and  the  fact 

bar  any  proceeding  to  enforce  it  and  that  that  the  bankrupt  did  not  obtain  a  stay 

»n  execution,  levied  as  a  prerequisite  co  a  from  the  bankruptcy  court  or  move  to  open 

proceeding  to  reach  defendant's  homestead  a  '  default   taken   subsequently   to   his   dis- 

property  in  excess  of  the  sfAtiitb^y  AMotirftf/  '•^chft^gfe»«i*?frttii*terial.     Walker  v.  Muir,  21 
^hoald  be  quashed  and  set  aside.    Boggs  v. 
Dunn  (Cal.  Sup.  Ct.),  26  Am.  B.  R.  846. 

341.  In  re  Rhutassel  (D.  C,  Iowa),  2  Am.  City  Ct.).  31  Am.  B.  R;  i?8». 

B.  R.  697,  96  Fed.  597;   Schreiber  v.  Sho-  .  S43.  See  under  8eetion  Seventeen,   post. 

maker  Piano  Forte  Mfg.  Co.,  —  X.  Y.  App.  344  See  under   Section   Twelve,   ante. 

Div.  — ,  28  Am.  B.  R.  858.  ^'345.  Con  sol ida ted    Rubber    Tire    Co.     v. 

341  See  generally  under  Section  Eleven  Equipment  C>>.,  19  Am.  B.  R.  862,  864.  121 

of  this  work.     Text  quoted  in  In -re  Kut-  X.  Y.  App.  Div.  764.    Effect  of  composition 

tall  (D.  C,  N.  Y.),  29  Am.  B.  R.  500.  as  discharge  of  bankrupt's  liability  as  in- 

Effect  of  §  150  of  N.  Y.  Debtor  and  Cred-  dorser,   see   Easton   Furniture   Mfg.   Co.   ▼. 

Jtor   Law. —  Where    a    judgment    upon     »  Caminez   (N.  Y.  App.  Div.),  2t  Am.  B.  R. 

f-aiise  of  action  ew  contractu  entered  by  de-  29. 

f&ult  has  been  opened  and  prior  to  a  second  346.  In  re  Jersey  Island  Packing  Co.  (D. 

judgment    by    default    the    defendant    has  C,  Cal.),  18  Am.  B.  R.  417,  162  Fed.  839; 

been  discharged  in  bankruptcy,   in  which  In  re  Wilkens  (D.  C,  N.  Y.),  87  Am.  B.  R. 

proceeding  the  plaintiff's  claim  was  schod-  235. 

uled  and    the    plaintiff    given    notice,    the  34ea,  Friend  v.  Talcott  (tJ.  S.  Sup.  Ct.), 

bankrupt  is  entitled  to  a  disclmrge  of  the  30  Am.  B.  R.  31. 


Am..J5.  R.  278,  127  App.  Div.  163,  ;ill  ,N. 
Y.   8upp.'^4RirV  •\frftt?h'"^c)f'mtper'  (k'  Y. 


SECTION  FIFTEEN. 


DISCHARGES,  WHEN  REVOKED. 

§  15.  Discharges,  when  Revoked. —  a  The  judge  may,  npon  the 
application  of  parties  in  interest  who  have  not  been  guilty  of  undue 
laches,  filed  at  any  time  within  one  year  after  a  discharge  shall  have 
been  granted,  revoke  it  upon  a  trial  if  it  shall  be  made  to  appear 
that  it  was  obtained  through  the  fraud  of  the  bankrupt,  and  that  the 
knowledge  of  the  fraud  has  come  to  the  petitioners  since  the  granting 
of  the  discharge,  and  that  the  actual  facts  did  not  warrant  the 
discharge. 


Analogom  proviaioiia:  In  U.  S.:  Act  of  1867,  §  84,  R.  S.,  i  5120;  Act  of  1841,  i  4;  Act  of 
1800,  i  84. 
In  Sng.:   Act  of  1890,  i  8(8). 
4;r08a-xeferencei:    To  the  law:    Jurisdiction  to  revoke  discharges,  (  2(12). 
Proceedings  on  setting  aside  composition,  |  13. 
Discharges,  when  granted  and  practice  thereon,  f  14. 
Certified  copy  of  order  setting  aside  discharge,  §  21-f. 
Punishment  for  fraud  in  obtaining  discharge,  §  20-b. 

Effect  of  revocation  of  discharge  on  disposition  of  property  acquired  after  4i^ 
charge,  f  d4-c. 


SYNOPSIS  OF  SECTION. 

DISCHAJIGSS,  WHBUr  RBVOKBD. 


I.  Comparatiye  Legislation,  367. 

a.  Revocation  under  English  act,  367. 

b.  Under  our  former  laws,  367. 

n.  Jurisdiction  to  Revoke  Discharge,  367. 

a.  Collateral  attack,  367. 

b.  Jurisdiction  to  revoke  is  exduswe^  368.  - 

m.  Meaning  of  Section,  368. 

a.  In  general,  368. 

b.  Parties  in  interest,  368. 

c.  Undue  Uiches,  369. 

d.  Within  one  year,  369. 

e.  Upon  a  trial,  370. 

f .  Obtained  through  the  fraud  of  the  bankruptf  370. 

g.  Facts  did  not  warrant  discharge,  370. 

[366] 
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17.  Grounds  for  Revocation,  370. 

a.  Fraud  as  only  graund,  370. 

b.  What  corutitntes  fraud  for  such  purpose,  371.    ; 

c.  Knowledge  of  fraudy  371. 

V.  Practice,  372. 

VI.  Effect  of  Revocation  of  Discharge,  373. 

a.  In  general,  373. 

b.  Meaning  of  J  64-0,  373. 


L  COMPARATIVE  LEGISLATIOH. 

a.  Sevooation  imder  English  act.—  There  is  no  equivalent  section  in  the 
English  law,  though  a  bankrupt's  discharge  may  be  revoked  in  certain  oases 
as  a  penalty.^ 

b.  Under  our  former  laws. —  Our  law  of  1800,  in  effect,  permitted  the 
impeachment  of  a  discharge  when  or  where  pleaded  on  any  grounds  which 
might  have  been  urged  against  it  in  the  court  of  bankruptcy.  The  act  of 
1841  provided  for  a  like  impeachment  on  a  showing  of  ^^  some  .fraud  or  a 
wilful  concealment  by  him  of  his  property,  .  .  .  contrary  to  the  pro- 
visions  of  this  act.'^  The  law  of  1867,  for  the  first  time,  provided  for  a 
direct  proceeding  to  revoke.  The  sole  ground  of  revocation,  as  under  the 
present  law,  was  that  the  discharge  "was  fraudulently  obtained/'  The 
practice  on  such  applications  was  also  provided  for ;  and  the  limitation  wa^ 
two  years,  instead  of  one.^ 


IL  JtntlSDICTIOH  TO  RXVOKB  DISCHAKGS. 

a.  Collateral  attack. —  The  decisions  under  the  law  of  18©7  on  the  question 
as  to  whether  a  discharge  could  be  collaterally  attacked  were  not  entirely 
uniform,  though  the  weight  of  authority  was  that  a  discharge  once  granted 
was  not  subject  to  attack  elsewhere.'  There  can  be  little  doubt  that  this  is 
the  rule  under  the  present  law.*  The  very  nature  of  the  proceeding  results 
in  the  doctrine  that  the  granting  of  a  discharge  is  an  adjudication  between 
the  bankrupt  and  all  parties  duly  scheduled  or  with  notice,  amounting  to 
res  adjudicata  that  no  other  court  will  allow  to  be  impeached.'    Besides,  the 


1.  Eng.  Act  of  Bankruptcy,  i  8(8);  Gen- 
eral Rules,  240(3),  244-a. 

a.  S  34,  Act  of  1867,  R.  S.,  §  5,120. 

8.  Dusenberry  v.  Hoyt,  53  N.  Y.  521; 
Black  V.  Blazo,  117  Mass.  17;  Corey  v. 
Kipley,  57  Me.  69;  Commercial  Bank  v. 
Buckner,  20  How.  108;  In  re  Witkowski, 
Fed.  Cas.  17,920;  Stevens  v.  Brown,  11 
N.  B.  H.  568.  Contra,  Perkins  v.  Gay,  3 
^^  B.  IL  772;  Beardsley  v.  Holl,  36  Conn. 
270. 


4.  Remedy  by  statute  is  exclusive  and  an 
order  of  discharge  may  not  be  questioned 
or  attacked  collaterally  in  any  court.  State 
or  Federal.  The  bankrupt  cannot  surrender 
or  vacate  his  discharge.  In  re  Shaffer 
(D.  C,  N.  Car.),  4  Am.  B.  R.  728,  104  Fed. 
982;  Custard  v.  Wiggerson,  17  Am.  B.  R. 
337,  130  Wis.  412. 

5.  Hudson  v.  Bingham,  8  N.  B.  R.  494, 
and  cases  there  cited;  Reed  v.  Bullington, 
49  Miss.  223,  and  cases  cited. 
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present  law,  like  its  predecessor,  declares  that  such  discharge^  ^^  not  revoked, 
shall  be  evidence  of  the  jurisdiction  of  the  court,  the  regularity  of  the  pro- 
ceedings, and  of  the  fact  that  the  order  was  made."  ® 

b.  Jurisdiction  to  revoke  is  exclusive. —  It  follows,  also,  under  well-known 
canons  of  interpretation,  that,  this  method  of  revocation  being  prescribed, 
it  excludes  all  other  methods  in  other  courts,^  provided  the  invalidity  of 
the  discharge  is  based  on  one  or  more  of  the  grounds  specified  in  the  act.^ 
It  also  excludes  any  other  method  amounting  to  an  actual  revocation,  even 
in  the  court  of  bankruptcy.  It  seems,  however,  that  such  a  court  has  still  the 
usual  jurifediction,  where  there  i^  no  other  remedy,  to  vary,  recall,  or  annul 
its  orders,  including,  of  course,  a  discharge,  if  application  is  seasonably 
made  and  justice  requires  it.^  In  actual  practice,  the  only  difference 
between  such  an  annulment  and  a  revocation  proper  is  that,  in  the  former,  a 
valid  discharge  may  subsequently  be  granted ;  while,  in  the  latter,  the  deter- 
mination is  final,  subject,  of  course,  to  appeal, •* 

ni.  MEANING  OF  SECTION. 

a.  In  general. —  The  striking  similarity  between  this  section  and  §  13, 
relative  to  the  setting  aside  of  a  composition,  both  in  phrasing  and  in  pur- 
pose, should  be  noted.  So  also  should  the  fact  that  the  revocation  of  a 
discharge  lifts  the  bar  as  to  all  debts,  while  §  17  chiefly  has  to  do  with 
those  debts  to  which  a  discharge  is  never  a  bar.^^  This  section  does  not 
apply  where  the  discharge  results  by  operation  of  law  from  the  confirma- 
tion of  the  bankrupt's  offer  of  composition.^*  The  meaning  of  the  various 
words  and  clauses  is  briefly  discussed  below. 

b.  **  Parties  in  interest''  ^-*  This  phrase  is  used  elsewhere  in  the  statute. 
It  may  mean  more  than  "  creditor,"  but  usually  is  an  equivalent.  It  includes 
only  those  persons  whose  rights  would  be  barred  by  the  discharge."  Onlv 
such  persons  can  apply  for  a  revocation.**    A  creditor  is  not  prevented  from 


6.  Bankr.  Act,  |  21f. 

A  eeFttAed  copy  of  «»  order  grantinv  a 

dlBcharffe  to  a  bankrupt  cannot  be  Impeached  col- 
laterally. Cuatard  v.  Wisgerson,  17  Am.  B.  R. 
337,   130  Wis.   412. 

7.  Corey  v.  Ripley,  67  Me.  69;  Commercial  Bank 
V.  Buckner,  80  How.  108;  Nicholas  v.  Murray,  Fed. 
Gas.  10,223;  Way  v.  Howe,  4  N.  B.  R.  677,  108 
Mass.  60t. 

8.  Poillcm  V.  Ijawrence,  77  N.  T.  207. 

9.  In  re  Dupee,  Fed.  Caa.  4,183;  In  re  Buchsteln, 
Fed.  CaB.  2,076;  In  re  Diet*  (D.  C,  N.  T.),  8  Am. 
B.  R.  316.  »7  Fed.  563;  In  re  Blmberg  (D.  C,  N. 
Y.),  9  Am.  B.  R.  601,  121  Fed.  942.  But  compare 
In  ro  Rudwlck  (D.  C,  Mass.),  2  Am.  B.  R.  114,  93 
Fed.  787. 

t>a.  Collateral  attack  In  equity  salt.— 
In  order  to  rt^voke  a  discharge,  application  must 
be  made  under  s*»rtlon  15  to  the  bankruptcy  court 
whose  jurisdiction  Is  exclusive;  and  the  District 
Court  has  n<»  jurisdiction  to  i-nl«'rtjiln  a  suit 
brought,  not  in  such  court  as  a  court  of  bank- 
ruptcy, but  under  lt.s  general  equitable  jurisdic- 
tion,   which   collaterally   attacks   and   seeks   to   set 


aalda  aa  ord«r  at  dl*olimrg«.  Atlantic  Dynamite 
Co.  y.  Htgtr  CD.  C,  W.  Va.),  89  Am.  B.  R.  639. 
quoting  the  aboT*  jwragrapha  a  and  b  of  the  text 
with  appxtiraL 

10.  See    diecuMlon    under    Section    Seventeer. 
post:   In  re  Mussey   (D.   C,   Mass.).   8  Am.   B.  K 
Wi,  9$  FM.  71;  In  r»  XUratMMl  (D.  C,  Iowa),  i 
Am.    B.    R.   697,   97  Fed.   So/. 

11.  In  re  Jersey  Island  Packlnr  Co.  (D.  C, 
Caa.).  IB  Am.  B.  R.  417.  U8  Fed.  839. 

12.  Compare  Bankr.  Act,  |  17;  in  re  Fowler, 
Fed.   Cas.   4.999. 

18.  Partlea  in  lateroat.»In  re  Chandler 
(C.  C.  A..  7th  Cir.),  14  Am.  B.  R.  Oi,  138  Fed. 
637. 

Creditors  who  have  not  been  notified  of  the 
bankruptcy  proceedings  are  not  estopped  from  as- 
Berting  their  rights  by  the  bankrupt's  discharge 
and,  hence,  are  not  "  parties  in  Interest."  In  re 
Monroe  (D.  C.  Wash.).  7  Am.  B.  R.  706,  Hi  Fe^ 
398. 

A  wife,  who  has  failed  to  prove  her  claim 
for  alimony  In  the  bankruptcy  proceeding?. 
of     which     she    had    notice,     la    not    A     "  party 
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being  a  party  in  interest  because  his  claim  is  barred  for  failure  to  prove  it 
within  a  year  from  the  adjudication  as  required  by  §  57-n."  It  must 
appear  that  the  creditor  was  such  at  the  time  of  the  bankruptcy.^  A 
bankrupt  cannot  surrender  or  vacate  his  discharge.  He  may  revive  a  dis* 
charged  debt  by  a  new  promise,  or  waive  his  discharge  by  failing  to  plead  it 
when  sued,  but  he  cannot  vacate  the  order  of  discharge.  ^^  It  has  been  held, 
however,  that  a  bankrupt  may  be  permitted  to  open  his  discharge  for  the 
purpose  of  correcting  a  mistake  in  the  schedules  presumably  made  by  his 
attorney." 

c.  "  TTadue  la^diet."  ^-  The  meaning  of  this  phrase,  which,  however,  did 
not  occur  in  the  former  law,  is  indicated  by  the  cases  decided  under  it,  some 
of  which  are  cited  in  the  foot-note.^®  Each  case  turns  on  its  own  facts.^* 
It  will  at  once  be  seen  that  these  words  are  a  limitation  on  those  discussed 
in  the  next  paragraph.  Laches  may  prove  a  bar  inside  the  year.  A  failure 
to  prove  a  provable  claim  by  a  creditor  who  had  notice  of  the  proceedings 
may  constitute  laches.^ 

cL  "  Witfam  one  ycar."^  This  is  a  limitation  and  is  strictly  construed." 
The  year  undoubtedly  begins  to  run  ttom  the  date  of  the  order  of  discharge.^^ 


in  interest."  Arrington  t.  Arrington  (D. 
C,  N.  Car.),  13  Am.  B.  R.  89,  132  Fed. 
20O. 

14.  In  re  Bimberg  (D.  C,  N.  Y.),  9  Am. 
B.  R.  601,  121  Fed.  942.  But  see  Arring- 
ton V.  Arrington  (D.  C,  N.  Car.),  13  Am. 
B.  R.  89,  132  Fed.  200,  holding  that  where 
a  wife  failed  to  proTe  her  claim  for  ali- 
mony in  the  bankruptcy  proceedings  of 
which  she  had  notice,  her  petition  to  have 
her  husbaBd*«  discharge  set  aside  must  be 
dismissed. 

15.  In  re  Chandler*  (C.  C.  A.,  7th  Cir.), 
14  Am.  B.  R.  512,  138  Fed.  637,  in  which 
the  court  said:  "We  are  of  the  opinion 
that  the  petition  should  have  shown  that 
the  petitioners  had  at  the  time  provable 
debts  against  the  bankrupt,  which  were  af- 
fected by  his  discharge.  Otherwise  they 
are  not  '  parties  in  interest,'  within  the 
meaning  of  the  statute." 

16.  In  re  Shaffer  (D.  C,  N.  Car.),  4  Am. 
B.  R.  728,  104  Fed.  982^ 

17.  Opening  discharge  to  amend  sched- 
ule.—In  re  McKee  (D.  C,  N.  Y.),  »1  Am. 
B.  R.  306,  165  Fed.  269,  holding  that, 
where  upon  a  petition  showing  liabilities 
but  no  assets  the  members  of  a  partner- 
ship were  adjudicated  bankrupts  and 
granted  a  discharge,  and  upon  their  appli- 
cation made  within  the  year  of  adjudica- 
tion for  leave  to  open  the  discharge,  amend 
the  schedules  and  proceed,  it  appears  that 
at  the  time  of  the  adjudication,  there  was 
an  action  pending  against  them  on  notes 

24 


to  which  they  had  pleaded  an  unliquidated 
counterclaim,  but  by  mistake  neither  tho 
liability  of.  the  suit  nor  the  possible  ad- 
set  represented  by  the  counterclaim  was  in- 
cluded In  the  schedules,  the  application 
for  leave  to  open  the  discharge  and  to 
amend  the  schedules  will  be  granted. 

IS-  In  re  Buchstein,  Fed.  Cas.  2,076;  In 
re  Murray  et  al.,  Fed.  Cas.  9,953 ;  In  re  Mc- 
Intire,  Fed.  Cas.  8,823;  In  re  Beck,  31  Fed. 
554. 

19.  Undue  laches,  what  constitutes. — ^In 
re  Oleson  (D.  C,  Iowa),  7  Am.  B.  R.  22, 
110  Fed.  796;  In  re  Hawk  (C.  C.  A.,  8th 
Cir.),  8  Am.  B.  R.  71,  114  Fed.  916;  In  re 
Downing  (D.  C,  N.  Y.),  ZS  Am.  B.  R.  778. 

Where  the  knowledge  of  fraud  of  the 
bankrupt  did  not  come  to  creditors  peti- 
tioning for  a  revocation  of  the  discharge 
until  after  it  was  granted,  the  petitioners 
are  not  guilty  of  laches.  In  re  Griffin  Bros. 
(D.  C,  Ala.),  19  Am.  B.  R.  78,  154  Fed. 
537. 

An  application  to  revoke  a  discharge 
granted  without  objection,  made  by  a  cred- 
itor who  failed  to  file  objections  within 
the  time  granted  for  that  purpose,  will  be 
denied  upon  the  ground  of  undue  laches. 
In  re  Upson  (D.  C,  N.  Y.),  10  Am.  B.  R. 
758,  124  Fed.  980. 

20.  Arrington  v.  Arrington  (D.  C,  N. 
Car.),  13  Am.  B.  R.  89,  132  Fed.  200. 

21.  Text  dited  in  Matter  of  Bimber  (D. 
C,  N.  Y.),  9  Am.  B.  R.  601,  121  Fed.  942. 

22  In  re  Shaffer  (D.  C,  N.  Car.),  4  Am. 
B.  R.  728,  104  Fed.  982. 
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While  an  application  for  revocation  thus  cannot  be  made  after  the  year  has 
elapsed,  it  is  thought  that  application  to  the  court  to  vary  or  annul  the 
order  may  be  made  after  that  time,  though  a  court  will  properly  refuse 
such  an  application  when  plainly  for  the  purpose  of  avoiding  this  lim- 
itation.^ 

e.  "  Upon  a  trial."—  The  right  to  a  jury  trial  in  bankruptcy  cases  is  fully 
discussed  later.^  It  is  very  doubtful  whether,  under  the  present  law, 
an  application  for  revocation  of  a  discharge  can  be  submitted  to  a  jury.-^ 
As  stated  elsewhere,  a  hearing  before  the  judge  or  a  special  master  is  a 
trial.^*  But  the  referee,  as  such,  can  no  more  hear  such  an  application 
than  he  can  one  for  a  discharge. 

f .  "  Obtained  through  the  fraud  of  the  bankrupt.''^ —  These  words  are  not 
essentially  different  from  those  in  the  former  law.^^  Fraud  is  the  only 
ground  for  revoking  a  discharge,  as  will  appear  hereafter.^ 

g.  ^^  Facts  did  not  warrant  the  discharge." —  The  section  by  these  words 
makes  it  incumbent  upon  the  applicant  to  plead  and  prove  that  the  facts 
did  not  warrant  the  dischai^.^  These  words  are  new.  In  actual  practice 
they  can  mean  little  more  than  what  is  expressed  in  '^  obtained  through 
the  fraud  of  the  bankrupt" 


IV.  GROUNDS  FOR  REVOCATION. 

a.  Fraud  as  only  ground. —  The  section  authorizes  the  revocation  of  the 
discharge  "  if  it  shall  be  made  to  appear  that  it  was  obtained  through  the 
fraud  of  the  bankrupt"  Fraud  is  thus  the  only  ground  specified  in  the 
statute  for  which  a  revocation  may  be  granted.^  Coupled  with  the  fraud 
in  obtaining  the  discharge,  grounds  which  would  have  originally  prevented 
the  granting  of  the  discharge,  had  they  been  known  and  presented  in  time 
in  the  form  of  objections  to  its  allowance,  must  be  shown.®* 


When  to  ruxL^In  an  action  for  revoca- 
tion on  the  ground  of  fraud,  the  limitation 
begins  to  run  from  the  date  of  the  discharge 
and  not  from  the  discovery  of  the  fraud. 
Mall  &  Co.  V.  Ullrich,  37  Fed.  653;  In  re 
Brown,  Fed.  Cas.  1,983,  19  N.  B.  R.  312. 

23.  In  re  Dupee,  Fed.  Cas.  4,183;  In  re 
McKee  (D.  C,  N.  Y.),  21  Am.  B.  R.  306, 
165  Fed.  269. 

24.  See  discussion  under  Section  Nine- 
teen of  this  work. 

25.  See  p.  368,  ante. 

26.  See  p.  330,  ante. 

27.  §  34,  Act  of  1867,  R.  S.,  |  5,120. 
2S-  In  re  Myers    (D.  C,  N,  Y.),  3  Am. 

B.   R.    722,    100    Fed.    775;    In    re   Shaffer 
(D.  C,  N.  Car.),  4  Am.  B.  R.  728,  104  Fed. 
982. 

29.  In  re  Toothaker  Bros.  (D.  C,  Ct.), 
12  Am.  B.  R.  99,  128  Fed.  187,  holding  that 


facts  need  only  be  set  forth  sufficient  to 
have  warranted  a  refusal  of  disoharge;  it 
is  not  necessary  to  allege  as  a  conclusion 
of  law  that  the  **  facts  did  not  warrant  the 
discharge." 
'so.  In  re  Meyers  (D.  C,  N.  Y.),  3  Am. 

B.  R.  722,  100  Fed.  775;  In  re  Shaffer  (D. 

C,  N.  Gar.),  4  Am.  B.  R  728,  104  Fed.  982; 
In  re  Hansen  (D.  C,  Or.),  6  Am.  B.  R.  747. 
107  Fed.  252;  In  re  Fritz  (D.  C,  K  Y.),  23 
Am.  B.  R.  84,  173  Fed.  560. 

31.  In  re  Griffin  Bros.  (D.  C,  Ala.),  19 
Am.  B.  R.  78.  154  Fed.  537;  In  re  Wriebt 
(D.  0.,  N.  Y.).  24  Am.  B.  R.  437,  177  Fed. 
578.  holding  that  the  fraud  by  which  the 
disoharge  was  obtained  must  have  re* 
la  ted  to  fraud  theretofore  knowingly 
Dractioed  by  the  bankrupt.  It  must  have 
been  an  actual  fraud,  such  as  could  have 
boon  ur^ed  against  the  granting  of  the 
(1wrhar<ro.  See  also  In  re  Cuthbertso^ 
(I).    C,    So.    Dak.).    29    Am.    B.    R.    823. 
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b.  What  constitutet  fraud  for  stidi  pnrpose. —  It  would  seem  that  the  fraud 
required  to  be  shown  means  fraud  in  fact,  as  the  intentional  omission  of 
assets,^  or  of  a  creditor,^  from  the  schedules.  Thus,  where  the  omission 
was  due  to  mistake  in  law  and  the  trustee  was  informed  of  the  property,^ 
or  where  the  fraud  complained  of  was  committed  years  berore  the  bank- 
ruptcy ;  ^  revocation  will  not  usually  be  decreed.  It  was  held  under  the 
former  law  that  pleading  and  proof  were  limited  to  such  acts  as  would  have 
been  available  objections  to  the  discharge.'*  It  may  be,  however,  that  this 
is  not  now  the  law ;  it  would  seem  that  any  act  which  amounts  to  a  fraud 
committed  by  the  bankrupt  while  obtaining  his  discharge  is  sufficient."  His 
verifijed  petition  for  discharge  may  be  so  phrased  as  to  make  many  acts  or 
omissions  in  the  bankruptcy,  antedating  the  discharge  proceeding,  proper 
frauds  that  may  be  asserted  on  an  application  of  this  character.  On  the 
other  hand,  what  might  have  been  objections  to  a  discharge  may  not  prove 
available  grounds  for  revocation.  Thus,  cases  are  possible,  though  not  likely, 
where  false  swearing  in  the^  proceeding  may  not  be  a  fraud  on  creditors ; 
refusal  to  obey  a  lawful  order  is  usually  but  a  contempt  of  court.  As  a  rule, 
however,  through  the  link  of  the  petition  for  discharge,  objections  to  dis- 
charge are,  if  discovered  after  the  discharge,  available  in  proceedings  to 
revoke.  It  should  also  appear  that  grounds  exist  which,  if  presented  on  the 
application  for  a  discharge,  would  have  prevented  the  grant  thereof."  The 
buying  of  a  creditor's  claim  for  the  purpose  of  defeating  the  bankrupt  act 
is  a  ground  for  revocation.*^ 

c.  Knowledge  of  fraud. —  The  section  requires  that  "  knowledge  of  the 
fraud  has  come  to  the  petitioner  since  the  granting  of  the  discharge.'^ 
This  is  essential,*^  and,  "dierefore,  jurisdictional.  Knowledge  of  the  peti- 
tioner's attorney  has  been  held  to  be  his  knowledge,  and  revocation  refused 


81«.  The  fraud  reavtred  to  b«  altow* 

Is  fraud  in  fact.  Involving  moral  turpitude  or  In- 
tentional wronff.  and  does  not  Include  implied 
fraud,  or  fraud  in  law,  which  may  exist  without 
the  imputation  of  bad  faith  or  immorality.  In  re 
Cuthbertson  (D.  C,  S.  Dak.),  »  Am.  B.  R.  828. 

82.  In  re  Meyers  (D.  C,  N.  T.),  3  Am.  B.  R. 
722,  100  Fed.  775;  In  re  Auffenatein,  16  N.  B.  R. 
2S2;  In  re  Roosa  (D.  C.  lowa).  9  Am.  B.  R.  531. 
119  Fed.  642,  holding  that  where  the  bankrupt 
makes  no  reference  in  her  schedules  to  her  Interest 
in  ber  father's  estate,  which  was  vested  In  her 
^hen  she  filed  her  petition,  and  subsequently 
conveys  the  same  by  warranty  deed  for  more  than 
BnfRclent  to  pay  her  debts  in  full,  her  discharge 
must  be  revoked  and  set  aside  upon  the  applica- 
tion of  a  creditor,  to  whom,  through  the  fraud  of 
the  bankrupt,  notice  of  the  application  for  dis- 
charge was  sent  to  a  wrong  address.  Compare  In 
re  Cutbhertson  (D.  C,  So.  Dak.).  29  Am.  B.  R. 
82S,  holding  that  where  bankrupt  who.  prior  to 
bankruptcy,  had  transferred  certain  real  estate  to 
a  trustee,  so  that  he  might  conduct  litigation  for 
the  purpose  of  reducing  liens  on  said  land,  waa 
advised  by  her  counsel,  after  stating  the  situation 
to  him.  that  she  had  no  Interert  In  the  land  and 
tbat  it  shonld  not  be  referred  to  In  ber  bank- 
ruptcy proceedings,  her  failure  to  schedule  such 


property,  or  turn  it  over  to  her  trustee  in  bank- 
ruptcy, did  not  constitute  such  fraud  as  would 
warrant  the  revocation  of  her  discharge. 

88.  Symonds  v.    Barnes.   6  N.   B.   R.   377;   In  re 
Herrlck.  Fed.  Cas.  6,419. 

84..  In   re  Hansen   <D.   C,   Or.),   5  Am.   B.   R. 
747.   107  Fed.  252. 

35.  In  re  Hoover  (D.  C.  Pa.),  6  Am.  B.  R.  247. 
lOb  Fed.  354;  In  re  Corwin.  Fed.  Cas.  8.! 


80.  This  was  due  to  the  phrasing  of  |  34  of  that 
law,  which  see.  Note,  also.  Ashley  v.  Robinson. 
29  Ala.  112;  Polllon  v.  Lawrence,  77  N.  T.  207,  214. 

87.  For  instance.  Batchelder  v.  Low,  43  Vt.  W2; 
Alston   V.  Robinett,  37  Tex.  56. 

88.  In  re  Griffln  Bros.  (D.  C,  Ala.).  19  Am.  B. 
R.  78,  154  Fed.  I$37;  In  re  Oliver  (D.  C,  N.  J.).  18 
Am.  B.  R.  fi82.  188  Fed.  832.  holding  that  a  peUtion 
for  revocation  which  contains  no  allegation  show- 
ing a  violation  of  |  14  is  defective  and  must  be 
dismissed. 

89.  Matter  of  LufUg  <D.  O.,  Mass.),  16  Am.  B. 
R.  778.   162  Fed.   S22. 

40.  Note  In  re  Marrionneaux's.  Fed.  Ca«.  9. 088. 
See  In  re  Cuthbertoon  (D.  C.  So.  Dak.),  29  Am. 
B.   R.   823. 


372 


Discharges,  When  Revoked. 


L§  15. 


where  it  antedates  the  discharge.*^  Similar  words  will  be  found  in  the 
law  of  1867.*^  The  purpose  of  this  limitation  is  to  restrict  this  process 
to  those  frauds  which  shall  be  discovered  after  the  discharge.^  Otherwise, 
an  application  for  revocation  would  be  equivalent  to  a  retrial  before  appeal. 


V.  PHACTICE. 

It  should  be  borne  in  mind  that,  under  this  section,  the  power  of  the 
judge  to  revoke  a  discharge  is  confined  and  limited.  It  must  be  exercised 
(a)  upon  application  of  parties  in  interest;  (b)  within  one  year  after 
it  has  been  granted;  (c)  upon  a  trial  in  which  it  must  be  shown  by  peti- 
tioners that  they  have  (d)  not  been  guilty  of  undue  laches;  (e)  that  the 
discharge  was  obtained  through  the  fraud  of  the  bankrupt;  (f)  that  the 
knowle.dge  of  said  fraud  has  come  to  the  petitioners  since  the  granting 
of  the  discharge;  and  (g)  that  the  actual  facts  did  not  warrant  the  dis- 
charge. In  each  and  every  one  of  these  particulars  the  burden  of  proof 
is  upon  the  petitioners,  and  each  requirement  of  the  statute  is  absolutely 
essential  to  be  proven.^  The  act,  and  also  the  rules  and  forms  are  silent  as  to 
the  practice.  The  application  should  be  made  to  the  judge  and  not  a  referee. 
The  trial  must  be  had  before  the  judge  unless  he  refers.it  to  the  referee 
as  a  special  master.**  If  for  revocation,  it  should  be  by  petition.  The 
petition  should  show  that  the  petitioners  had  provable  claims.^  What  has 
been  said  touching  objections  to  a  discharge  should  be  read  in  this  con- 
nection.*^ The  grounds  on  which  the  application  rests  should  be  strictly 
pleaded.*®  Allegations  should  be  made  showing  that  knowledge  of  the 
facts  constituting  grounds  for  the  revocation  came  to  the  petitioner  since 
the  granting  of  the  discharge.**  Amendments  will  sometimes  be  allowed.*^ 
An  amendment  should  not  be  permitted  after  the  expiration  of  a  year 
from  the  date  of  the  discharge,  within  which  period  the  application  for 


41.  In  re  Douglass,  11  Fed.  403;  In  re 
Mauzy  (D.  C,  W.  Va.),  21  Am.  B.  R.  59, 
61,  163  Fed.  900. 

42.  See  §  34,  Act  of  1867. 

43.  In  re  Mauzy  (D.  C,  W.  Va.),  21 
Am.  B.  R.  59,  163  Fed.  900. 

44.  In  re  Mauzy  (D.  C,  W.  Va.),  21  Am. 
B.  R.  59,  61,  163  Fed.  900. 

45.  In  re  Meyers  <D.  C,  N.  Y.),  3  Am. 
B.  R.  722,  100  Fed.  775.  See,  for  practice, 
under  §  14,  p.  330,  ante. 

48.  In  re  Chandler  (C.  C.  A.,  7th  Cir.), 
14  Am.  B.  R.  512,  138  Fed.  637,  holding 
that  simply  an  allegation  that  the  peti- 
tioners are  creditors  of  the  bankrupt  is 
insufficient. 

47.  See  pp.  321-334,  amte, 

48.  In  re  Mclntire,  Fed.  Caa.  8,823; 
Lathrop  t.  Stewart,  6  Mcljean,  630. 


A  petition  is  insufficient  which  fails  to 
show  what  property  by  the  bankrupt,  or 
what  representations  were  made  in  his 
schedules  as  to  the  property  surrendered 
by  him,  or  that  any  creditor  was  deceived 
as  to  the  facts,  or  when  the  alleged  frau  1 
was  discovered.  Vary  v.  Jackson  (C.  C.  A.. 
6th  Cir.),  21  Am.  B.  R.  334,  164  Fed.  840. 

49.  In  re  Oliver  (D?C.,  N.  J.),  13  Am. 
B.  R.  582,  133  Fed.  832. 

50.  In  re  Griffin  Bros.  (D.  C,  Ala.),  19 
Am.  B.  R.  78,  154  Fed.  537  j  In  re  Oliver 

(D.  C,  N.  J.),  13  Am.  B.  R.  582,  133  Fed. 
796,  holding  that  where  the  petition  does 
not  show  that  the  knowledge  of  the  alleged 
facts  came  to  petitioner  since  the  granting 
of  the  discharge,  but  in  an  affidavit  of  the 
petitioner  annexed  thereto,  he  swears  that 
he  obtained  such  information  after  the  dis- 
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a  revocation  is  required  to  be  made.'^  Eeasonable  notice  should  be  given 
the  bankrupt,  and,  it  is  suggested,  should  be  by  personal  service ;  under  the 
analogies  of  the  statute,  also,  the  usual  ten-day  notice  to  creditors  by  mail 
would  seem  wise.*^^  The  practice  on  the  hearing  and  afterward  does  not 
differ  from  that  on  a  contested  discharge.*^  But  here  the  moving  creditor, 
it  would  seem,  should  conform  more  strictly  to  his  pleadings.  ^^ 

VL    EFFECT    OF    REVOCATION    OF    DISCHARGE.. 

a.  In  general^ —  The  revocation  of  a  discharge  makes  the-  discharge  a 
nullity,  excepting  as  to  those  who  have  acted  on  the  faith  of  it  while 
operative.    The  successful  party  may  recover  costs.*^ 

b.  XeaniiLg  of  §  84-o.—  Here  section  thirteen  should  be  consulted.^  That 
after-acquired  property  may  be  administered  in  the  pending  bankruptcy 
proceeding  is  one  of  the  anomalies  of  the  statute.^®  If  the  trustee  is 
still  undischarged,  title  to  property  acquired  up  to  the  date  of  the  order 
.revoking  vests  in  the  trustee,  who  must  thereupon  distribute  as  provided 
bv  this  section;  if  there  be  no  trustee,  the  case  may  be  reopened  and  one 
appointed  in  the  usu^l  way.^  If  there  be  a  surplus,  it  can  be  paid  only 
!o  those  creditors  in  the  original  proceeding  whose  claims  were  filed  within  a 
year  from  the  begining  of  that  proceeding.*'* 

charge  was  granted,  the  petition  may  be         63.  See  pp.  82^2-334,  ante. 

amended  to  cure  the  defect.  53a.  In  re  Cuthbertson  (t>.  C,  So.  Dak.), 

51.  In  re  Wright  (D.  C  N.  Y.),  24  Am.      29  Am.  B.  R.  829,  citing  text. 

B.  R.  437;  In  re  Shaffer   (D.  C,  N.  Car.),  54.  In  re  Holgate.  Fed.  Cas.  6.601. 

4  Am.  B.  R.  728,  104  Fed.  982.  55.  See  pp.  303-307,  ante. 

Under  the  prior  Unkrupt  act    such  an  je.  Compare    subdivision    (c)    in     §    64, 

nnpndment  was  not  permitted  after  the  ex-  .            '^ 

riration   of  the   time   limited  by   the   act.  '   „      -.     ,       *  ^    .  «  yov 

In  re  Sims,  4  Fed.  440;  Mall  v.  Ullrich,  37  «7-  See  Bankr.  Act,  §  2  (8). 

Fp,1.  653.  58.  In  re  Shaffer  (D.  C,  N.  Car.),  4  Am. 

52.  Compare  Bankr.  Act,  8   58,  and  se/e  B.  R.  728,  104  Fed.  982. 
niider  §  14,  ante. 
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§  16.  Go-Debtors  of  Bankrupts. —  a  The  liability  of  a  person  who 
is  a  co-debtor  with,  or  guarantor  or  in  any  manner  a  surety  for,  a 
bankrupt  shall  not  be  altered  by  the  discharge  of  such  bankrupt. 


Analogous  provisions:   In  U.  S.:    Act  of  1867,  §  33,  R.  S.,  §  5118;  Act  of  1841,  %  4;  Act  of 
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L  SCOPS  OF  SECTION. 

a.  Declaratory  of  the  law. —  This  section  is  merely  declaratory  of  a  general 
principle  of  law,  and  has  not  yet  been  much  discussed  by  the  courts.  It 
results  from  two  well-settled  doctrines:  (1)  that  a  discharge  in  bankruptcy 
affects  only  the  personal  liability  of  the  debtor,  and  not  that  liability  as 
to  other  persons,^  (2)  and  that  such  a  discharge  is  by  operation  of  law 
and  not  by  consent*  It  was  well  settled  under  the  former  law  that  the 
principle  thus  stated  applied  only  to  a  discharge  in  bankruptcy,^  and  not  to 
any  act  of  the  parties  affecting  a  release  ;*  also  that,  the  creditor  having  still 
the  right  to  collect  from  any  other  person  liable  on  the  debt,  a  pending  suit 
against  such  other  is  not  affected  by  the  discharge.*^  The  reported  cases 
under  that  law  are  thus  as  applicable  now  as  then.*  Under  the  present  law  it 
is  held  that  where  the  discharge  is  effected  by  the  consent  of  the  creditor, 
as  by  a  composition,  the  debtor  may  also  be  discharged/  The  right  to 
execution  or  supplementary  proceedings  against  the  co-debtor  is  not  affected 
by  the  bankruptcy  proceedings.* 

b.  Oonstmotion. —  This  section  should  be  strictly  construed  if  in  derogation 
of  common-law  rights  and  of  the  express  statutory  provision  of  the  State 
where  the  question  arises.® 

c.  Effeot  of  creditor'a  acts.— It  makes  no  difference  under  this  section 
whether  the  creditor  proves  his  claim  and  gets  his  dividend.^^  The  co-debtor 
or  surety  may  protect  himself  by  proving  the  claim,  and  cannot  complain 
if  the  debtor  does  not.^^  When  the  creditor  in  effect  consents  to  the  dis- 
charge —  as  when  he  has  knowledge  of  a  sufficient  objection  and  does  not 
plead  it  —  the  discharge  being  by  operation  of  law  only,  the  liability  of 
the  surety  remains.^ 

d.  Whether  discharged  co-debtor  is  a  necessary  party. —  If  one  of  two  or 
more  joint  debtors  is  discharged,  and  suit  is  brought  on  the  joint  debt,  it 
has  been  a  mooted  question  whether  the  discharged  joint  debtor  was  a 
necessary  party.^'    Since  he  can  unquestionably  be  made  a  party,  his  dis- 


1.  Meyer  v.  Dewey,  103  U.  S.  301. 

2.  Mason  v.  Bancroft,  1  Abb.  N.  G.  415; 
£x  parte  Jacobs,  44  L.  J.  B.  34. 

3.  Compare  In  re  McDonald,  Fed.  Gas. 
8,753;  Matter  of  Benedict  (Ref.,  N.  Y.), 
18  Am.  B.  R.  604. 

4.  Brown  v.  Carr,  7  Bing.  5^8;  Sigour- 
ney  v.  Williams,  1  Grav.  623. 

5.  Lewis  V.  U.  S.,  92  U.  S.  618;  In  re 
Levy,  Fed.  Gas.  8,297;  Payne  v.  Albe,  7 
Bush  (Ky.),  244;  Linn  v.  Hamilton^  34 
N.  J.  305. 

6.  See  Cent  Dig.,  Vol.  6,  "  Bankruptcy," 
if  782-786. 

7.  Matter  of  Benedict  (Ref.,  N.  Y.),  18 


Am.  B.  R.  604,  holding  that  an  indorser  of 
a  note  made  by  the  bankrupt  would  be  dis- 
charged under  such  circumstances. 

8.  In  re  De  Long  (Ref.,  N.  Y.),  1  Am. 
B.  R.  66;  Penny  v.  Taylor,  Fed.  Gas.  10,- 
957. 

9.  Matter  of  Benedict  (Ref.,  N.  Y.),  18 
Am.  B.  R.  604. 

10.  Glopton  V.  Spratt,  52  Miss.  251. 

11.  Sec  Bankr.  Act,  §  57-i. 

la.  In  re  McDonald,  Fed.  Gas.  8,753; 
Ex  parte  Jacobs,  44  L.  J.  B.  34. 

18.  Camp  V.  Gifford,  7  Hill,  169.  Contra: 
Jenks  V.  0pp.  43  Ind.  108 ;  Dorn  v.  O'Neale, 
6  Nev.  155. 
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charge  being  only  available  in  bar,  the  safer  practice  is  to  join  him  as  a 

defendant. 

II.  JOINT  DEBTS. 

a.  Of  partners.—  The  question  of  the  debts  of  partners  is  also  discussed 
elsewhere  in  this  work.^*  The  words  of  the  section  express  the  rule  of 
law  applicable  to  discharges  granted  to  members  of  firms  as  distinguished 
from  partnership  discharges.  The  analogous  clause  of  the  former  law 
was  held  to  imply  that  an  individual  partner  was  entitled  to  a  discharge 
from  partnership  debts.^^  The  same  inference  follows  from  the  words  of 
the  present  section.^® 

b.  Of  co-debtors. — A  like  rule  applies  here  as  where  two  parties  make  a 
note  jointly,  or  are  joint  obligors  on  a  bond.  But,  where  one  of  two  or 
more  joint  obligors  have  been  discharged,  the  others  cannot,  it  seems,  insist 
on  contribution,  though  this  doctrine  may  well  be  questioned.  ^^ 

m.  SURETY  DEBTS. 

a.  Of  indorsen. —  Under  the  principle  stated,  the  discharge  of  the  maker 
of  a  note  does  not  afPect  the  indorser  in  any  way;  the  holder  may  proceed 
and  collect  the  entire  debt  from  him.^®  Familiar  principles,  however, 
exonejrate  the  indorser  of  a  demand  note,  the  holder  of  which  is  guilty  of 
undue  laches  in  presentment;^  or  the  indorser  of  an  accommodation  note, 
where  the  holder,  becoming  a  bankrupt,  accepts  payments  under  a  compo- 
sition agreement  without  the  consent  of  the  indorser.^ 

b.  Of  obligors  on  bonds. —  The  rule  as  to  the  obligors  of  bonds  is  the  same. 
The  obligor  continues  liable  though  the  principal  or  a  co-obligor  be  dis- 
charged.^^   This   is   peculiarly   so   where  "the   bond   runs   to   the   people, 


14.  See  under  §|  5  and  17  of  this  work. 

15.  In  re  Downing,  Fed.  Cas.  4,044.  See 
also,  for  effect  of  English  discharge  on  in- 
dividual liability,  Ex  parte  Hammond,  L. 
R.,  16  Eq.  614. 

16.  Deaf  and  Dumb  Institute  v.  Crockett, 
17  Am.  B.  R.  233,  117  App.  Div.  269.  Com- 
pare under  §  5,  ante. 

17.  Tobias  v.  Rogers,  13  N.  Y.  59.  But 
compare  Miller  v.  Gillespie,  59  Mo.  220. 

18.  National  Bank  of  South  Reading  v. 
Sawyer,  3  N.  B.  N.  Rep.  226;  Smith  v. 
Wheeler,  55  N.  Y.  App.  Div.  170;  King  v. 
Central  Bank,  6  Ga.  257;  Tiernan  Exrs.  v. 
Woodruff,  5  McLean,  350;  Guild  v.  Butler, 
16  N.  B.  R.  347. 

19.  In  re  Crawford,  Fed.  Cas.  3,364. 

20.  Matter  of  Benedict  (Ref.,  N.  Y.),  18 
Am.  B.  R.  604.  See  also  Easton  Furniture 
Co.  (N.  Y.  App.  Div.),  27  Am.  B.  R.  29. 

21.  Brown  &  Brown  Coal  Co.  v.  Antezak 
(Sup.  Ct,  Mich.),  25  Am.  B.  R.  898; 
Abendroth  v.   Van   Dolsen,   131   U.   8.   66; 


In  re  Stevens,  Fed.  Cas.  13,393;  In  re  De 
Long  (Ref.,  N.  Y.),  1  Am.  B.  R.  66. 

Upon  the  dissolution  of  a  corporation 
the  bankruptcy  of  the  defendant  does  not 
discharge  the  surety  in  the  dissolving  bond. 
National  Surety  Co.  v.  Medlock  (Ct  of 
App.,  Ga.),  19  Am.  B.  R.  654. 

Guarantor  of  lease. —  A  guarantor  of  the 
payment  of  the  rent  reserved  in  a  lease 
is  not  discharged  by  the  bankruptcy  of  the 
tenant.  Witthaus  v.  Zimmerman,  11  Am. 
B.  R.  314,  91  N.  Y.  App.  Div.  202. 

Appeal  bond.-— Where  the  defendant  in 
an  attachment  suit  files  a  petition  in  bank- 
ruptcy and  is  finally  discharged,  his  surety 
on  an  appeal  bond  in  such  an  attachment 
suit  is  not  discharged  thereby;  and  while 
a  judgment  may  issue  against  the  bankrupt 
accompanied  by  a  perpetual  stay  of  ex- 
ecution, the  surety  may  be  compelled  to 
answer  according  to  the  terms  of  his  ob- 
ligation. Brown  &  Brown  Coal  Co.  v.  Ante- 
zak   (iSup.  Ct.,  Mich.),  25  Am.  B.  R.  898. 
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bankruptcy  not,  as  a  rule,  affecting  such  liabiliites.^^    But  cases  constituting 
exceptions  to  this  doctrine  are  numerous. 

c.  Attachment  bonds.—  Under  the  former  law,  the  decisions  on  this  point 
whether  a  surety  on  an  attachment  bond  is  released  by  the  bankruptcy  of  the 
principal  were  about  equally  divided.^^  Such  bonds  being  as  a  rule  con- 
ditioned to  pay  a  sum  of  money  if  the  suit  should  go  against  the  principal, 
the  liability  could  not  arise  until  the  judgment  was  granted.  The  bank- 
ruptcy intervening,  the  principal  could  thus  stay  the  entry  of  the  judg- 
ment, and  later  plead  his  discharge  in  bar,  and  the  liability  of  the  sureties 
thus  would  never  accrue.  In  these  circumstances,  the  New  York  rule, 
resting  on  the  doctrine  that  the  law  of  1867  did  not  dissolve  the  lien  of 
the  attachment  and  that  the  bond  was  a  substituted  security,  held  that  the 
plaintiff  should  be  allowed  to  proceed  to  judgment,  which,  if  granted, 
fixed  the  liability  of  the  sureties."  The  rule  under  the  present  bank- 
ruptcy act  is  the  same  in  New  York  and  other  States  and  the  creditor 
is  entitled  to  a  special  judgment  against  the  bankrupt,  execution  not  to  be 
issued  thereon,  as  a  basis  for  the  future  action  against  the  surety.  And  this 
is  so  though  the  attachment  was  issued  within  four  months  of  the  adjudi- 
cation.^   On  the  other  hand  a  rule  was  adopted  in  Massachusetts  denying 


28.  U.  S.  V.  Knight,  14  Pet  315;  U.  S.  v. 
Herron,  20  WaH.  251. 

Stay  of  discharge  pending  enforcement 
of  rights  against  garnishees  and  sureties 
on  garnishment  bond,  see  In  re  Maher  (D. 
C,  Ga.),  22  Am.  B.  K.  290,  169  Fed.  997. 

28.  See  Holyoke  v.  Adams,  1  fiun  (N. 
Y.),  223,  and  other  cases,  post. 

U,  McCSnbs  V.  Allen,  18  Hun  (N.  Y.), 
190;  affd.  82  N.  Y.  114.  See  also  In  re  Al- 
brecht,  Fed.  Cas.  145;  Zoller  v.  Janvrin,  49 
X.  a  114. 

25.  In  re  Maaget  (D.  C,  N.  Y.),  23  Am. 
B.  R,  14,  173  Fed.  232;  Schunack  v.  Art 
Novelty  Co.  (Sup.  Ct.,  Ct.),  26  Am.  B.  R. 
731. 

Special  judgment  against  bankrupt  and 
action  against  surety. —  In  U.  S.  Wind  En- 
gine &  Pump  Co.  V.  North  Pennsylvania 
Iron  Co.,  227  Pa.  St.  262,  75  Atl.  1094,  in 
considering  the  question,  "  Is  there  any- 
thing in  the  law  or  practice  of  Penn- 
sylvania to  prevent  or  discountenance 
&  special  judgment  against  one  dis- 
charged in  bankruptcy  ? "  the  court 
said:  "The  appellee  has  secured  its 
discbarge,  and  its  personal  liability  is  gone; 
bat  that  does  not  constitute  any  reason 
^hy  a  judgment  against  it  should  not  be 
entered  for  the  special  purpose  of  fixing 
and  enforcing  the  liability  of  the  surety. 
The  surety  took  the  risk  of  appellee's  in- 
solvency,  a    risk   that  the   appellant   was 


supposedly  protected  against  by  the  very 
bond  in  question.  So  it  would  be  most  un- 
fair to  allow  the  substitution  of  thd  bond 
for  the  goods  attached,  and  then  to  deny 
the  formal  relief  necessary  in  order  to  en- 
force its  terms  against  the  surety.  There 
is  nothing  in  our  laws  or  practice  or  in  the 
announced  public  policy  of  the  State  to  re- 
quire such  a  ruling.''  See  also  In  re  Mar- 
shall Paper  Co.  (C.  C.  A.,  1st  Cir.),  4  Am. 
B.  R.  468,  102  Fed.  872,  43  C.  C.  A.  38; 
Holyoke  v.  Adams,  59  N.  Y.  233;  Brown  v. 
Antezak  (Mich.),  128  N.  W.  774;  Kendrick 
&  Roberts  v.  Warren  Bros.,  110  Md.  47, 
72,  72  Atl.  461. 

Where  a  suit  has  been  commenced  more 
than  four  months  prior  to  the  bankruptcy 
of  defendant  bv  attachment  of  defendant's 
personal  property,  which  attachment  was 
discharged  upon  the  giving  of  a  bond  con- 
ditioned for  the  payment  of  anj^judgment 
that  might  be  recovered,  defendant's  dis- 
charge in  bankruptcy,  duly  pleaded  by  him, 
is  not  a  bar  to  the  prosecution  of  the  suit 
to  judgment,  although  a  judgment  therein 
could  not  be  enforced  against  defendant  and 
the  only  effect  thereof  would  be  to  enable 
plaintiff  to  charge  the  sureties  on  the  at- 
tachment bond.  In  such  case  the  court  can 
render  a  special  judgment,  w^ith  a  per- 
petual stay  of  execution  against  defendant, 
for  the  purpose  of  enabling  the  plaintiff 
to  bring  suit  against  the  sureties  on  the 
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the  fiction  of  substituted  security  and  holding  that  such  a  bond  was  a  mere 
personal  liability  which  did  not  accrue  until  judgment  in  the  principal 
action,  by  allowing  a  stay  or  a  plea  in  bar,  relieved  the  sureties.^  The  latter 
seems  to  have  been  the  view  of  the  Supreme  Court,  though  its  decision  is 
not  authoritative.^  This  latter  view  was  adopted  in  a  recent  decision  in 
Maryland  where  the  attachment  was  granted  within  four  months  of  the 
adjudication,^^  and  in  Louisiana  it  has  been  held,  where  the  property  of 
the  debtor  was  attached  and  released  on  bond  less  than  four  months  before 
he  was  adjudged  a  bankrupt,  and  the  debtor  was  discharged,  that  the 
surety  on  the  bond  was  released  from  all  liability.^  A  similar  result  has 
been  reached  in  reference  to  a  bond  given  to  discharge  a  garnishment  in 
an  action  against  the  bankrupt  upon  a  claim  provable  in  bankruptcy  at 
the  time  of  his  discharge,  commenced  within  the  four  months'  period  and 
pending  at  the  time  of  his  discharge.^^  In  such  case  the  surety  is  relieved, 
not  because  of  the  discharge  of  the  bankrupt,  but  because  the  lien  acquired 


attachment  bond.  Butterick  Pub.  Co.  v. 
Bowen  Co.  (R.  I.  Sup.  Ct.),  26  Am.  B.  R. 
718. 

26.  Hamilton  v.  Bryant,  114  Mass.  543; 
Braley  v.  Boomer,  116  Mass.  527;  Johnson 
V.  Collins,  117  Mass.  843.  See  also  Rosen- 
thal V.  Nove,  56  N.  E.  884. 

27.  Wolf  V.  Stix,  90  U.  S.  1 ;  Hill  v.  Hard- 
ing, 107  U.  S.  631,  is  a  case  where  the  at- 
tachment was  before  the  interdicted  period. 

28u  Crook-Horner  Co.  v.  Gilpin  (Md.  Ct. 
of  App.)>  23  Am.  B.  R.  350,  75  Atl.  1049. 

The  distinction  between  the  two  views 
is  explained  in  Schunack  v.  Art  Metal 
Novelty  Co.  (Sup.  Ct.,  Ct.),  26  Am.  B.  R. 
731,  as  follows:  In  New  York  the  attach- 
ment is  regarded  as  not  only  non-existent, 
but  as  possessing  no  other  importance  in 
the  situation  than  as  if  it  had  never  ex- 
isted. The  Marvland  court,  on  the  con- 
trary,  discovers  such  a  relation  between 
the  bond  and  the  attachment  by  virtue  of 
the  office  of  the  former  under  the  statute, 
and  of  its  compulsory  substitution  for  the 
attachment  by  the  operation  of  the  machin- 
ery of  the  law,  set  in  motion  as  a  statu- 
tory incident  of  the  attachment,  as  to  en- 
title the  bond  to  be  regarded  in  the  eye  of 
the  law  as  dependent  for  its  life  and  effi- 
ciency upon  the  life  and  efficiency  of  the 
attachment. 

29.  Windisch-Muhlhauser  Brewing  Co.  v. 
Simms  (Sup.  Ct.,  La.),  26  Am.  B.  R.  714, 
in  which  the  court  said:  "Section  16  of 
the  Bankruptcy  Act  of  1898  merely  recog- 
nizes this  general  rule  of  law.  Section 
67-f  of  the  same  statute,  however,  strikes 


with  nullity  all  levies,  attachments,  or 
liens  obtained  through  legal  proceedings 
against  an  insolvent  at  -any  time  withiu 
four  months  prior  to  the  filing  of  a  peti- 
tion in  bankruptcy  in  case  he  is  adjudged 
a  bankrupt.  It  is  difficult  to  conceive  how 
attachment  proceedings  thus  pronounced 
null  and  void  can  produce  any  legal  effect. 
The  attachment  being  dissolved  by  opera- 
tion of  the  statute,  nothing  is  left  but  a 
suit  in  personam  which  is  stayed  by  the 
pendency  of  the  bankruptcy  proceedings. 
In  such  a  case,  the  subsequent  discharge 
of  the  debtor  extinguishes  the  obligation 
on  which  the  suit  was  based,  and  renders 
it  legally  impossible  for  the  creditor  to  re- 
cover judgment  against  his  former  debtor. 
Where  an  attachment  is  released  on  bond, 
the  condition  is  that  the  defendant  will 
satisfy  such  judgment,  to  the  value  of  the 
property  attached,  as  may  be  rendered 
against  him  in  the  pending  suit.  C.  P. 
art.  259.  No  proceeding  can  be  had  against 
the  surety  on  such  a  bond  until  after  the 
judgment  has  been  rendered  against  the 
defendant,  and  execution  issued  thereon, 
and  a  return  of  nulla  bona  made  by  the 
sheriff.  Id.  Where  no  judgment  can  1^ 
rendered  and  executed  against  the  defend- 
ant in  attachment,  the  statutory  liability 
of  the  surety  on  the  release  bond  can 
never  arise." 

30.  Klipstein  v.  Allen  Miles  Co.  (C.  C. 
A.,  5th  Cir.),  14  Am.  B.  R.  15,  136  Fed. 
385,  approved  in  In  re  Mercedes  Import. 
Co.  (D.  C,  N.  Y.),  20  Am.  B.  R.  648. 
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by  the  garnishment  is  avoided  by  the  bankruptcy  proceedings,  which  des- 
troyed the  remedy  by  which  a  judgment  can  be  recovered  against  the 
bankrupt.*^ 

d.  Appeal,  replevin,  and  jaU  bonds.—  If  the  law  of  the  State  .does  not 
permit  the  discharge  to  be  pleaded  in  the  appellate  court,  the  discharge  of 
the  principal  does  not  relieve  the  surety  of  an  appeal  bond.  If  it  may 
be  pleaded  in  such  court,  no  final  judgment  being  possible  against  the 
principal,  the  surety  is  relieved.^^  Replevin  bonds  being  merely  for  the 
return  of  a  chattel  in  kind  or  value,  and  the  trustee  having  succeeded  to, 
the  bankrupt's  interest,  the  discharge  cannot  be  pleaded  in  bar ;  the  liability 
of  the  surety  may  thus  ultimately  be  fixed,  and  the  discharge  does  not 
release  it.^  In  jail  bonds,  the  rule  is  well  settled  that,  if  there  has  been 
no  breach  of  the  conditions  before  discharge  granted,  the  sureties  will  be 
released,  but,  if  there  has,  then  a  liability  has  accrued  which  may  still 
be  enforced  pro  taido  against  them.^^  A  like  doctrine  saves  to  those 
interested  the  liabilities  of  sureties  on  administrator's  and  guardian's  bonds, 
and  the  like.^  It  is  thought,  however,  that  a  court  of  bankruptcy  will 
stay  proceedings  in  most  of  the  suits  in  which  any  of  the  bonds  mentioned 
in  this  paragraph  have  been  given^  at  least  until  the  creditor  has  had 
reasonable  opportunity  to  ascertain  and  collect  his  dividend ;  this  that  he  may 
apply  the  same  in  reduction  of  the  amount  due  from  the  sureties  before 
entering  up  judgment  against  them.^ 

e.  Of  directors  of  corporations. —  Directors  are  sureties  in  a  qualified  sense 
only.  Being  such,  they  are,  _bowever>  within  the  intendment  of  this 
section  of  the  law,  and  are  not  released  by  the  discharge  of  their  corpora- 
tion from  any  liability  to  its  creditors  given  by  law.^^ 


81.  Elipetein  v.  Allen  Miles  Go.  <C.  C. 
A.,  5th  Cir.),   14  Am.  B.  R.   15,  136  Fed. 

385. 

82.  Knapp  v.  Anderson,  71  N.  Y.  466; 
Flagg  V.  Tyler,  6  Mass.  32 ;  Hall  v.  Fowler, 
6  Hill,  630;  Odell  v.  Wootten,  38  Ga.  225. 
And  see  Goyer  Co.  v.  Jones  (Sup.  Ct., 
Miss.),  8  Am.  B.  R.  437. 

Discharge  pending;  appeal. —  Where  pend- 
ing an  appeal  from  a  judgment  of  a  justice's 
court  against  him.  the  defendant  is  dis- 
charged in  bankruptcy,  and  he  pleadR  his 
dlHoharge  in  the  higher  court,  and  judu:* 
™f*nt  is  then  rendered  in  his  favor,  the 
J^nr^ty  upon  the  appeal  bond  conditioned  ta 
pay  guch  judgment  as  may  be  rendered 
a?ainst  the  defendant  is  not  liable.  Goypr 
^0.  V.  Jones  (Sup.  Ct.,  Miss.).  8  Am.  B.*  R. 
^^7.  Compare  Bailey  v.  Reeves  (Sup.  Ct., 
-^Iis8.).  28  Am.  B.  R.  850. 

33  Flagrg  v.  Tvler,  6  Mass.  32.  Compare 
al'M)  Pinkard  v.  Willis.  57  S.  W.  891. 

34.  Olcott  V.  Lilly,  4  Johns.  (N.  Y.),  409; 
Richardson    v.    Mclhtyre,    4    Wash.    C.    0. 


412;  Bennett  v.  Alexander,  1  Cranch  C.  C. 
90;  Claflin  v.  Cpogan,  48  N.  H.  411. 

35.  Miller  v.  Qilleapie,  59  Mo,  220;  Jones 
y.  Knox,  8  N.  B.  R.  559;  Reitz  v.  People, 
16  N.  B.  R.  10;  .Jones  v.  Russell,  44  Ga. 
460.  But  see  Mayor  v.  Walker,  11  N.  B.  R. 
478.  Compare  also  Baer  v.  Grell  (Mun. 
Ct.,  N.  Y.),  6  Am.  B.  R.  428;  Goding  v. 
Rosenthal,  61  N.  E.  222. 

Action  for  escape. —  The  fact  that  since 
the  commencement  of  an  action  against  a 
sheriff  for  the  escape  of  a  judgment  debtor, 
arrested  upon  a  body  execution,  the  debtor 
has  been  discharged  in  bankruptcy  is  no 
defense.  Baer  v.  Grell  (Mun.  Ct.,  N.  Y.), 
6  Am.  B.  R.  428. 

86.  In  re  Martin  (D.  C,  N.  Y.),  5  Am. 
B.  R.  423,  105  Fed.  753. 

87.  In  re  Marshall  Paper  Co.  (D.  C, 
Mass.),  2  Am.  B.  R.  653,  95  Fed.  419;  s.  c, 
on  appeal,  4  Am.  B.  R.  468,  102  Fed.  872. 
Compare  §  4-b  as  amended  by  the  act  of 
1903. 


SECTION    SEVENTEEN. 


DEBTS  NOT  AFFECTED  BY  A  DISCHARGE. 

§  17.  Debts  not  Affected  by  a  Discharge. —  a  A  discbarge  in 
bankruptcy  shall  release  a  bankrupt  from  all  of  his  provable  debts, 
except  such  as  (1)  are  due  as  a  tax  levied  by  the  United  States,  the 
State,  county,  district,  or  municipality  in  which  he  resides;  (2)  are' 
liabilities*  for^  obtaining  property  by  false  pretenses  or  false 
representations,  or  for  wilful  and  malicious  injuries  to  the  person 
or  property  of  another,  or  for  alimony  due  or  to  become  due,  or  for 
maintenance  or  support  of  wife  or  child,  or  for  seduction  of  an  unmar- 
ried female,  or  for  criminal  conversation;*  (3)  have  not  been  duly 
scheduled  in  time  for  proof  and  allowance,  with  the  name  of  the 
creditor  if  known  to  the  bankrupt,  unless  such  creditor  had  notice 
or  actual  knowledge  of  the  proceedings  in  bankruptcy;  or  (4)  were 
created  by  his  fraud,  embezzlement,  misappropriation,  or  defalcation 
while  acting  as  an  officer  or  in  any  fiduciary  capacity. 


Analogotis  provisions:  In  XT.  S.:  As  to  discharge  being  a  release,  Act  of  1867,  $  34,  R.  S., 
$  5119;  Act  of  1841,  §  4;  Act  of  1800,  §  34;  As  to  debts  not  affected  by  a  discharge, 
Act  of  1867,  S  33,  R.  8.,  §  5117;  Act  of  1841,  §  1;  As  to  effect  on  taxes,  Act  of  1867, 
§  28,  R.  8.,  §  5101 ;  Act  of  1800,  S  62. 
In  Eng.:  As  to  discharge  being  a  release.  Act  of  1883,  S  30(2);  As  to  debts  not 
affected  by  a  discharge.  Act  of  1883,  §  30(1) ;  Act  of  1890,  $  10. 
CroBS-ieferences:    To  the  law:    Duty  of  bankrupt  to  schedule  debts,  {  7-a(8). 

Composition,  not  to  be  confirmed  if  bankrupt  guilty  of  acts  barring  discharge. 

§  12-d. 
Setting  aside  composition  for  fraud,  §  13. 
Discharge,  when  granted,  §  14-b. 
Revocation  of  discharge  for  fraud,  §  15. 
Offenses  under  the  bankruptcy  act,  §  29 -b. 
Proof  and  allowance  of  claims,  §  63. 
Taxes  to  be  paid,  §  64-a. 

1.  Here    the    words    "  judgments    in    ac-  ^.  Here    the    words    "  frauds,    or "    were 

tions,"    in  the   original   law   were   stricken       stricken  out  by  the  amendatory  act  of  1903. 
out  by  the  amendatory  act  of  1903  and  the 
word   "  liabilities "    substituted   therefor. 


*  Amendments  of  1903  in  italics. 
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SYNOPSIS  OF  SECTION. 
DBBTS  NOT  AFFBCTED   BY  A  DISOHAAGS. 

I.  Comparative  Legislation  and  Scope  of  Section,  382. 

a.  Excepted  ddfts  of  Englandy  382. 

b.  Under  cur  law  of  1867,  382. 

c.  Scope  of  aedionf  382. 

(1)  In  genbraL;  382. 

(2)  Proof  op  non-dis  chargeable  debt,  383. 

d.  Determining  effect  of  discharge^  383. 

n.  What  Debts  Are  Dischargeable,  384. 

a.  Provable  debts,  384. 

b.  As  dependent  on  the  person  claiming,  385. 

c.  As  dependent  on  the  nature  of  the  liability,  386. 

(1)  Liability  for  torts,  386. 

(I)  In  general,  386. 
(II)  Efect  of  amendment  of  1908,  386. 
(Ill)  Liabilities  which  are  dischargeable,  386. 

(2)  Liabilities  for  conversion,  387. 

(3)  Liabilities  for  breach  of  promise  of  marriage,  388. 

(4)  Support  of  wife  and  children,  388. 

(5)  Liability  of  factor,  389. 

(6)  Liability  of  stockholders,  directors,  and  partneiis,  389. 


m.  Debts  Not  Dischargeable,  390. 

a.  LiabUUies  to  the  State,  390. 

b.  Liabilities  for  certain  specified  acts,  390. 

(1)  In  general,  390. 

(2)  Effect  of  amendment  of  1903,  390. 

(3)  Liabilities  for  fraud,  394. 

(4)  Property  obtained  by  false  pretenses  or  false  repre- 

sentations, 392. 

(5)  Wilful  and  malicious  injuries  to  the  person  or  property 

OF  another,  394. 

(6)  Alimony  due  or  to  become  due,  396. 

(7)  Maintenance  or  support  of  wife  or  child,  397. 

(8)  Seduction  of  an  unmarried  female,  397. 

(9)  Criminal  conversation,  398. 

(10)  Other  wilful  and  malicious  injuries,  398. 

c.  Debts  not  scheduled,  399. 

d.  Fiduciary  debts,  401. 

(1)  In  general,  401. 

(2)  Construction  of  words  "  while  acting  as  an  officer  or 

in  any  fiduciary  capacity,"  401. 

(3)  Who  are  fiduciary  debtors,  402. 


882  Debts  Not  Affected  by  a  Dischahge.  f§  17^ 

IV.  Pleading  Discharge,  404. 

a.  In  general,  404. 

b.  Aa  dependent  on  time,  405. 

V.  Revival  6f  Discharged  Debt  by  New  Promisei  408. 


I.  COMPARATIVE  LEGISLATION  AND  SCOPE  OF  SECTION. 

a.  Excepted  debts  in  England. —  The  English  act  of  1883  provided  broadly 
that  all  provable  debts  shall  be  released  by  the  discharge,  except,  in  sub- 
stance, (a)  a  recognizance,  or  (b)  any  debt  to  the  crown  or  for  an  offense 
or  any  liability  on  a  bail  bond  given  for  the  appearance  of  a  person  charged 
with  an  offense  against  a  statute  relating  to  the  public  revenues,  or  (c)  any 
debt  or  liability  incurred  by  means  of  fraud  or  fraudulent  breach  of  trust. 
The  amendatory  act  of  1890  excepted  also  any  liability  under  a  judgment 
for  seduction,  support,  or  criminal  conversation.  Save  in  its  silence  aa 
to  debts  not  scheduled,  therefore,  the  English  statute  is  not  materially 
different  from  ours.  Useful  precedents  will  be  found  in  the  reported 
cases  under  the  English  law.^ 

b.  XTnder  onr  law  of  1867. —  The  differences  between  the  analogous  clause 
in  the  former  law  and  that  now  under  discussion  will  appear  in  subsequent 
paragraphs.  The  effect  of  a  discharge  on  the  liability  of  co-debtors  has 
been  considered  in  the  previous  section.  Aside  from  this,  the  former  law* 
excepted  from  the  discharge  only  (a)  fraudulent  debts  and  (b)  fiduciary 
debts.  Fiduciary  debts  only  were  excepted  by  the  law  of  1841,  though  a 
discharge  could  be  impeached  for  fraud  or  wilful  concealment  of  property 
wherever  pleaded.^  There  were  no  excepted  classes,  save  debts  to  the 
United  States,  recognized  by  the  law  of  1800.®  The  tendency  is  clearly 
to  increase  the  exceptions;  this  tendency  keeping  pace  with  the  widening 
out  of  the  meaning  of  the  word  "  debt.''  In  both  these  directions,  the 
present  law,  as  amended  in  1903,  has  gone  further  than  any  other  bank- 
ruptcy law. 

0.  Scope  of  section. — (1)  In  qbnbrax. —  This  section  and  section  fourteen 
on  "  Discharges,"  and  section  sixty-three,  on  "  Provable  Debts,"  should  be 
read  together.^  There  are  no  ambiguous  or  doubtful  words  or  phrases  in 
this  section,  nor  do  its  provisions,  when  naturally  and  fairly  read,  clash 
in  any  particular  with  those  of  §  63-a.  While  §  17  limits  the  exception 
from  the  operation  of  a  discharge  to.  such  of  the  demands  or  liabilities  as 
are  "  provable  debts,"  §  63-a  limits  provability  to  the  classes  of  demands 
or  liabilities  therein  defined.® 

8.  See  Baldwin  on  Bankruptcy  (8th  ed.),  659,   195  U.  S.   176;    Katzenstein  v.  Reid, 

pp.  608-612,  and  cases  cited.  Murdock   &  Co.    (Ct.   Civ.   A.,   Texas),   16 

4.  Act  of  1867,  §  33,  R.  S.,  §  5,117.  Am.  B.  R.  740. 

5.  Act  of  1841,  §§  1.  4.  8.  Matter  of  United  Button  Co.    (D.  C 

6.  Act  of   1800,   §    62.  Del.),    15    Am.   B.    R.    390,    140   F-d.   495; 

7.  Crawford    v.    Burke,    12    Am.    B.    R.  affd.  17  Am.  B.  R.  565. 
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(2)  Pboof  of  non-dischaegeable  debt. —  The  effect  of  the  discharge 
is  declared  hy  prescribing  that  only  provable  debts  shall  be  released,  and  then 
that  even  certain  provable  debts  shall  be  excepted.  It  follows,  therefore, 
that  dividends  may  be  paid  on  a  debt,  and  yet  it  be  not  affected  by  a  dis- 
charge. In  this  connection,  the  practitioner  should  also  bear  in  mind  the 
following  familiar  rules:  The  discharge  is  available  as  a  plea  in  bar  in  a 
suit  on  the  debt,  no  more;  and,  therefore,  does  not  affect  vested  liens 
on  the  bankrupt's  property.  Nor  is  it  material  whether  the  debt  was 
proved;  if  it  could  have  been  proved,  it  will  be  discharged.®  But,  the 
present  law  containing  no  provision  that  the  proving  of  a  debt  shall  con- 
stitute a  waiver  of  other  remedies,  the  creditor  loses  no  remedy  by  proving ; 
and,  unless  a  discharge  is  granted  and  pleaded,  a  subsequent  suit  can  be 
maintained.^® 

d.  Determining  effect  of  discharge. —  The  court  in  which  the  debt  is  pro- 
ceeded on  is  the  only  proper  forum  to  determine  whether  a  discharge  releases 
such  debt.*^  This  was  not  so  under  the  former  law.  Nor  have  the  courts 
under  the  present  law,  always  recognized  this  distinction  between  the  two 
statutes."  Thus,  a  discharge  should  be  granted  even  if  the  only  debt 
scheduled  is  clearly  not  dischargeable.^^  But  the  Federal  courts  are  often 
asked  to  pass  upon  the  effect  of  discharges  not  yet  granted,  as  where 
application  is  made  to  stay  a  suit  on  a  debt  to  which,  it  is  claimed,  the 
discharge  will  prove  a  bar.  In  so  doing,  such  court  will  usually  determine 
the  question  in  accordance  with  the  law  and  decisions  of  the  State  in  which 
the  debt  originated,  though,  if  that  law  conflicts  with  the  bankruptcy  law, 
the  latter  will  control."  If  the  debt  has  been  reduced  to  judgment,  the 
Federal  court,  while  not  bound  by  the  recitals  of  the  judgment,  will 
usually  determine  the  nature  of  the  action  from  the  record  of  the  State 
court,^'  and  stay  or  refuse  a  stay  accordingly.^® 


9.  See  Dean  v.  Justices  (Sup.  Ct.,  Mass.), 
2  Am.  B.  R.  163;  In  re  Stansfield,  Fed. 
Cas.  13,294;  Lamb  v.  Brown,  Fed.  Cas. 
''.Oil;  In  re  Kuffler  (D.  C,  N.  Y.),  18  Am. 
B.  R.  587,  153  Fed.  667- 

10.  Dingee  v.  Becker,  Fed.  Cas.  3,919; 
Whitney  v.  Crafts,  10  Mass.  23. 

11.  In  re  Blumberg  (D.  C,  Tenn.),  1 
Am.  B.  R.  633,  94  Fed.  476;  In  re  Rhu- 
tassel  (D.  C,  Iowa),  2  Am.  B.  R.  697,  96 
Fed.  597;  In  re  Thomas  (D.  C,  Iowa),  1 
Am.  B.  R.  515,  92  Fed.  912;  In  re  Mussey 
'D.  C,  Mass.),  3  Am.  B.  R.  592,  99  Fed. 
n,  holding  that  the  scope  of  a  bankruptcy 
discharge  as  affecting  debts  proved  in  a 
prior  insolvency  proceeding  must  be  left 
for  determination  to  the  creditors*  suits 
to  enforce  such  debts. 

12.  Compare  Audubon  v.  Shufelt,  181 
IT.  S.  575,  5  Am.  B.  R.  829. 


18.  In  re  McCarthy  (D.  C,  TIL),  7  Am. 
B.  R.  40,  111  Fed.  151;  In  re  Tinker  (D.  C, 
N.  Y. ) ,  3  Am.  B.  R.  580,  99  Fed.  79.  Con- 
tra: In  re  Maples  (D.  C,  Mont.),  5  Am. 
B.  R.  4?6,  105  Fed.  919. 

14.  Woolsey  v.  Cade  15  N.  B.  R.  238. 

16.  Knott  V.  Putnam  (D.  C,  Vt.),  6  Am. 
B.  R.  80,  107  Fed.  907^  and  many  cases, 
post,  in  this  section.  Compare  BurnKam 
V.  Pidcock,  5  Am.  B.  R.  590,  58  N.  Y.  App. 
Div.  273;  In  re  Bullis,  7  Am.  B.  R.  238.  68 
App.  Div.  508;  Barnes  Mfg.  Co.  v.  Xor- 
den  (Sup.  Ct,  N.  J.),  7  Am.  B.  R.  5.-3: 
Berry  v.  Jackson  (Sup.  Ct.,  Ga.),  8  Am. 
B.  R.  485;  In  re  Patterson,  Fed.  Cas.  10,- 
817;  In  re  Whitehouse,  Fed.  Cas.  17.364; 
Warner  v.  Cronkhite,  Fed.  Cas.   17,180. 

16.  For  additional  discussion  of  effect  of 
discharge,  see  this  section,  post,  subtitle 
"  Pleading  Discharge." 
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n.  WHAT  DEBTS  ARE  DISCHARGEABLE. 

a.  Proyable  debts. —  Only  provable  debts  are  dischargeable.^^  If  the  debt 
falls  within  the  category  of  provable  debts  enumerated  in  §  63-a,  it  is 
quite  as  clearly  covered  by  the  discharge,  unless  within  the  excepted  classes.  ^^ 
Reference  should  be  made  to  this  section  an4  the  cases  cited  thereunder  for 
the  purpose  of  determining  whether  a  debt  is  dischargeable  as  provable.  It 
will  not  be  feasible  in  this  place  to  declare  more  than  a  few  general  prin- 
ciples in  respect  to  provable  debts.  Provable  debts  here  referred  to  are  not* 
necessarily  those  which  have  been  proved ;  debts  susceptible  of  being  proved 
under  the  act  are  included.^®  Even  a  debt  scheduled  in  a  bankruptcy 
under  a  former  law,  but  kept  alive  by  a  subsequent  judgment,  will,  because 
provable,  be  released.^  An  unliquidated  claim,  which  might  have  been 
liquidated  and  proved  under  §  63-b,  is  discharged.^^  A  claim  reduced  to 
judgment  after  the  commencement  of  the  bankruptcy  proceedings,  although 
not  scheduled,  may  be  discharged,  where  the  creditor  had  actual  notice 
of  the  bankruptcy  proceedings  in  time  to  file  and  prove  his  claim.^    The 


17.  See  Bankr.  Act,  $  63.  For  interest- 
ing case  Bee  Graham  v.  Richerson  (Sup. 
Ot.,  Ga.),  8  Am.  B.  R.  700,  holding  that  a 
debt  contracted  for  the  purchase  price  of 
personalty  is  released,  there  being  no  ven- 
dor's lien. 

Provable  debts  will  be  discharged,  es- 
pecially where  they  are  included  in  the 
present  schedules,  unless  excepted  from 
the  discharge  in  terms;  that  is,  "specific- 
ally" named  as  excepted.  In  re  Kuffler 
(D.  C,  N.  Y.),  19  Am.  B.  R.  181,  153  Fed. 
667. 

18.  Tindle  v.  Birkett  (Ct.  App.,  N.  Y.), 
15  Am.  B.  R.  179,  171  N.  Y.  520,  affd. 
18  Am.  B.  R.  121,  205  U.  S.  183;  Craw- 
ford V.  Burke,  12  Am.  B.  R.  659,  666,  195 
U.  S.  176 ;  In  re  United  Button  Co.  ( D.  C, 
Del.),  15  Am.  B.  R.  399,  140  Fed.  495. 

19.  Wood  V.  Carr,  10  Am.  B.  R.  577,  242 
Ky.  2144;  Crawford  v.  Burke,  12  Am.  B.  R. 
659,  666,  195  U.  S.  176,  where  the  court 
said :  "  Under  this  section,  whether  the 
discharge  of  the  defendants  in  bankruptcy 
shall  operate  as  a  discharge  of  the  plain- 
tiff's debt,   it  not  having  been  reduced  to 

(  judgment,  depends  upon  the  fact  whether 
the  debt  was  *  provable  *  under  the  Bank- 
ruptcy Act,  that  is,  susceptible  of  being 
proved."     Tindle  v.  Birkett,  18  Am.  B.  R. 

121.  205  U.  S.  183;   Garke  v.  Ronfera   (U. 

S.  Sup.  Ct.),  .30  Am.  B.  R.  39.  46. 

20.  In  re  Horrman  (D.  C.  X.  Y.K  4  Am. 
B.  K.  139,  102  Fed.  753:  aflFd.  106  Fed.  987. 
Compare  In  re  ClaflF  (T).  C.  Mass.).  7  Am. 
B.  R.  128.  Ill  Fed.  506;  Dean  v.  Jiiwticoa 
(Sup.  Ct.,  Mass.),  2  Am.  B.  R.  163. 


81.  A  'provable  debt,"  as  used  in  sec- 
tion 17  of  the  bankruptcy  act,  means  any 
claim  that  the  creditor  may  make  provable 
through  the  means  provided  by  section  63-b. 
In  re  Hilton  (D.  C,  N.  Y.),  4  Am.  B.  R. 
7T4,  104  Fed.  981. 

88.  ReleaM  from  sabsaquent  judcment^ 
In  the  case  of  Claster  v.  Soble,  10  Am. 
B.  R.  446,  22  Pa.  Super.  Ct.  631,  it  was 
held  that  in  case  a  claim  is  reduced  to 
judgment,  as  was  done  in  the  case  at  bar, 
after  the  bankruptcy  proceedings  had  been 
commenced,  and  although  the  claim  was 
not  scheduled,  yet,  if  the  creditor  has  actual 
knowledge  of  the  pendency  of  the  bank- 
ruptcy proceedings  in  time  to  file  and 
prove  his  claim,  the  bankrupt  is  neverthe- 
less discharged  from  all  liability  on  such 
judgment.  The  court,  in  referring  to  the 
provisions  of  section  17  of  the  bankruptcy 
act,  says:  "It  is  very  clear  from  this  pro- 
vision the  plaintiffs  having  admitted  that 
they  had  knowledge  of  the  proceedings  in 
bankruptcy,  that  the  defendant  was  dis- 
charged from  all  personal  liability  on  th(' 
note  upon  which  the  judgment  was  entered. 
It  follows,  of  course,  that  the  judgment  had 
no  validity,  and  that  all  proceedings  there- 
under were  absolutely  void." 

A  claim,  provable  in  bankruptcy,  waj§ 
duly  scheduled  by  a  debtor  in  voluntary 
bankruptcy  proceedings  instituted  in  hi-* 
true  name,  the  correct  name  and  address  of 
the  creditor  being  given,  and  a  discharge  in 
bankruptcy  subsequently  had.  At  ihe  tiin^^ 
of  bankrupt's  adjudication,  there  Was  pend- 
ing in  justice's   court,   an  action   on  said 


§  17.] 


Debts  Which  arb  Dischabqeabls. 


385 


fact  that  the  debtor's  sole  purpose  in  going  into  bankruptcy  was  i6  disr- 
charge  a  particular  debt  will  not  affect  the  validity  of  the  discharge  when 
obtained.^  A  discharge  will  not  be  granted  where  the  only  claims  scheduled 
by  the  bankrupt  are  disputed  and  not  admitted  by  him  to  be  debts*^*  Since 
only  provable  debts  are  discharged,  none  post-dating  the  petition  in  bank- 
ruptcy are  affected  by  the  discharge.^  Broad  and  ancient  principles  also 
exclude  obligations  to  the  State  or  sovereign,  and  this,  too,  whether  specially 
.  excepted  by  the  law  or  not ;  thus,  fines  imposed  as  penalties  for  crimes,^ 
the  obligation  of  the  father  of  a  bastard  child  to  support  it  and  protect 
the  community  from  that  duty,^  and,  of  course,  all  debts  not  taxes  (which 
are  lexpressly  excepted)  due  the  United  States,^  or  a  State  so  long  as  the 
latter  acts  in  a  sovereign  capacity.^ 

b.  As  dependent  on  the  person  claiining. —  While,  as  a  rule,  the  debt  of 
every  creditor  entitled  to  prove  a  claim  is  dischargeable,  yet  the  effect  of 
such  discharge  is  sometimes  limited  by  citizenship  or  the. claimant's  rela- 
tion to  other  persons  or  business  entities.  Thus,  the  debt  of  an  alien, 
whether  resident  or  not,  is  discharged,^  though  the  discharge  cannot  be 
pleaded  in  a  foreign  court.  On  the  other  hand,  the  debt  of  an  alien  bankrupt 
discharged  by  the  courts  of  his  country  may  still  be  sued  on  here.^^  This 
is  contrary  to  the  English  rule,^*  and  a  bankruptcy  agreement  between  the 
two  countries  has  often  been  discussed.  If  the  bankrupt,  by  the  laws  of  his 
State,  is  liable  for  his  wife's  debts,  as  for  necessaries,  his  discharge  will 
release  them.^  So  if  a  woman  marries  after  filing  a  petition  in  bankruptcy 
and  thereafter  procures  a  discharge,  such  discharge  will  not  only  release  her 
but  also  her  husband.     The  status  of  the  claim  is  fixed  at  the  time  of  the 


claim  by  the  creditor,  wherein,  because  of 
a  mistake,  either  of  the  justice  or  the 
creditor,  bankrupt  was  sued  by  a  wrong 
iiame  and  judgment  recovered.  No  evi- 
dence was  given  that  the  creditor  had  ever 
dealt  with  bankrupt  under  such  wrong 
name.  It  was  held  that  bankrupt,  by  his 
<ii8charge  in  bankruptcy,  was  released  from 
the  legal  obligation  sought  to  be  enforced 
against  him  under  an  execution  on  the 
judgment  obtained  in  the  justice's  court 
action.  Finnell  v.  Armoura  (Sup.  Ct., 
Hah),  26  Am.  B.  R.  802. 

23.  Finnegan  v.  Hall,  6  Am.  B.  R.  648, 
35  N.  Y.  Misc.  773.  n 

24.  Matter  of  Gulick  (D.  C,  N.  Y.),  26 
Am.  B.  R.  632.    •   , 

25.  In  re  Burka  (D.  C,  Mo.),  5  Am. 
B-  R.  12,  104  Fed.  326;  In  re  Marcus 
(D.  C,  Mass.),  6  Am.  B.  R.  19,  104  Fed. 
331;  affd,  8.  c,  5  Am.  B.  R.  365,  105  907; 
Kuhl-Koblegard  Co.  v.  <3illespie,  22  Am. 
B.  R.  643,  61  W.  Va.  554,  56  S.  E.  898. 

26.  In  re  Moore   (D.  C,  Ky.),  6  Am.  B. 

25 


R.  590,  111  Fed.  145.  Contra:  In  re  Alder- 
son  (D.  C,  W.  Va.),  3  Am.  B.  R.  544,  98 
Fed.  588.  Compare  also  People  v.  Spauld- 
Ing,  10  Paige  (N.  Y.),  284,  and  subse- 
quent appeals,  7  Hill,  301,  4  How.  (U.  S.) 
21. 

87.  In  re  Baker  (D.  C,  Kan.),  3  Am. 
B.  R.  101,  96  Fed.  964;  Hawes  v.  Cooksey, 
13  Ohio,  242. 

88.  United  States  v.  Ilerron,  20  Wall. 
251,  and  cases  cited. 

29.  State  v.  Shelton,  47  Conn.  400;  Com- 
monwealth V.  Hutchinson,  10  Pa.  St.  466. 

80.  Pattison    v.    Wilbur,    10    R.    I.    448; 
Ring  V.  Eickerson,  2  MeCrary,  259.     Note  ' 
also  In  re  Clisdell    (D.  C,  N.  Y.),  2  Am. 
B.  R.  424,  101  Fed.  2i6. 

31.  Zarega's  Case,  Fed.  Cas.  18,204;  In 
re  Shepard,  Fed.  Cas.  12,753. 

82.  Potter  v.  Brown,  6  East,  124;  Cook's 
Bankruptcy  Law,  620. 

33.  Vanderhayden  v.  Mallory,  1  N.  Y. 
452. 
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petition.^  If,  on  the  other  hand,  she  is  alone  responsible,  his  discharge  will 
not  affect  her  liability.^  For  the  dischargeability  of  debts  already  barred  by 
the  statute  of  limitations,  and  those  purely  contingent  at  the  time  of  the 
bankruptcy,  see  under  section  sixty-three,  post 

0.  As  dependent  on  the  nature  of  the  liability (1)  Liability  fob  tobts. — 

(I)  In  general. —  Under  previous  laws,  liabilities  for  torts  were  not  dis- 
charged unless  in  judgment,^^  and  this  though  liquidation  was  not  essential 
to  bring  a  debt  within  the  excepted  classes.  The  use  of  the  word  "  judgment " 
in  the  act  passed  in  1898  seemed  to  emphasize  this  rule.  It  is  surely  still  the 
law  where  the  wrongs  relied  on  are  within  the  terms  of  subdivision  2  of 

(II)  Effect  of  amendment  of  19Q3. —  The  amendment  of  19Q3  has  sub- 
stituted the  word  "liabilities"  in  place  of  the  word  "judgments."  And 
the  provision  as  it  now  stands  affords  some  basis  for  the  claim  that  the 
exception  from  the  operation  of  the  discharge  of  particular  liabilities  for  torts 
implies  that  such  liabilities  in  general  are  not  discharged.  But  this  implica- 
tion does  not  carry  far.  The  amendment  was  to  an  exception  in  the  statute 
which  states  what  debts  shall  not  be  discharged  rather  than  what  shall  be. 
A  negative  provision  that  liabilities  for  certain  torts  shall  not  be  discharged, 
does  not  of  itself  make  all  other  tort  liabilities  provable  debts.  Although  the 
language  is  not  wholly  in  harmony  with  the  other  sections  of  the  act,  it  is 
apparent  that  Congress  intended  by  the  amendment  to  preclude  the  possibility 
of  claims  for  certain  torts  being  discharged,  whether  reduced  to  judgment  or 
not.  But  there  is  no  evident  intention  to  bring  in  claims  for  torts  which  were 
never  provable  under  the  earlier  bankruptcy  act^®  When,  however,  the  tort 
grows  out  of  or  is  the  result  of  consent  or  a  contract,  on  broad  principles  and 
irrespective  of  the  amendment,  it  will,  it  is  thought,  even  if  not  in  judgment, 
be  discharged.^ 

(III)  Liabilities  which  are  dischargeable. —  If  n  creditor  waives  his  tort 
and  presents  his  claim  with  the  other  creditors  of  the  estate,  his  debt  is 
dischargeable  as  one  in  contract,  regardless  of  the  tort.*^  But  this  rule  would 
not  apply  were  the  claim  based  upon  a  tort  coming  within  the  excepted 


34.  Chadwick  v.  Starrett,  27  Me.  138. 
85.  Mobley  v.  Cureton,  6  S.  C.  49;  Ailing 
V.  Egan,  il  Rob.   (La.)   244. 

36.  In  re  Book,  Fed.  Cas.  1,637;  In  re 
Wiggers,  Fed.  Cas.  17,623;  Hays  v.  Ford, 
55  Ind.  62;  Comstock  v.  Grout,  17  Vt.  512. 

37.  Thus,  see  Hun  v.  Gary,  82  N.  Y.  65; 
Williamson  v.  Dickens,  27  N.  C.  259. 

38.  Matter  of  N.  Y.  Tunnel  Co.  (C.  C. 
A.,  2d  Cir.),  20  Am.  B.  R.  25,  159  Fed.  688, 
holding  that  claim  for  unliquidatec  dam- 
ages founded  upon  tort  is  not  provable  in 
bankruptcy. 

For  a  discussion  of  this   amendment  in 


connection  with  §  63,  providing  as  to  what 
debts  are  provable,  see  Brown  v.  United 
Button  Co.  (C.  C.  A.,  3d  Cir.),  IT  Am. 
B.  R,  565,  149  Fed.  48. 

39.  Thus,  where  the  liability  is  for  con- 
version, breach  of  promise  of  marriage,  or 
seduction  on  the  ground  of  loss  of  services, 
see  subsequent  paragraphs.  On  this  8ul>- 
ject,  generally,  see  discussion  under  Section 
Sixty-three  of  this  work.  post. 

40.  Tindle  v.  Birkett,  18  Am.  B.  R.  121 
205  U.  S.  185:  Mackel  v.  Rochester  (D.  C, 
Mont.),  14  Am.  B.  R.  429,  135  Fed.  904. 
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classes.*^  If  a  debt  is  founded  on  a  contract  it  is  a  provable  debt  and  dis- 
chargeable, although  the  creditor  has  elected  to  bring  an  action  for  fraud.*^ 
A  judgment  in  an  action  for  a  tort,  which  does  not  fall  within  any  of  the 
excepted  classes,  is  a  provable  debt  and  may  be  discharged.*^  When  it  is 
necessary  to  consider  whether  a  judgment  is  released  by  a  discharge,  the  fact 
must  be  determined  by  the  record,  and  not  by  any  allegation  or  proof  outside 
of  it** 

« 

(2)  Liabilities  foe  conversion. —  It  was  doubted  under  the  former 
bankruptcy  laws  whether  such  liabilities  before  judgment  were  released.*^ 
On  principle,  the  original  relation  being  a  contractual  one,  as,  for  instance, 
that  between  principal  and  agent,  it  would  seem  that  a  discharge  would  be  a 
release.  Certainly  under  the  present  law,  it  having  been  long  settled  that 
the  liability  of  the  converting  bankrupt  is  not  within  the  terms  of  §  17-a 
(2),**  and  the  claim  being  provaWe  in  bankruptcy,  there  can  be  little  doubt. 
There  is  probably  none  since  the  striking  out  of  the.word  "  frauds  "  by  the 
amendment  of  1903.  Indeed,  the  courts  have  already  established  this  doe- 
trine  so  firmly  as  to  make  it  one  of  the  settled  questions  under  the  law.*^    The 


41.  Mackel  t.  Rochester  (D.  C,  Koiit.)» 
U  Am.  B.  R.  429,  135  Fed.  904,  bo  held 
when  the  claim  was  based  upon  the  actual 
fraud  of  the  defendant. 

42.  Crawford  ▼.  Burke,  IS  Am.  B.  R. 
659,  195  U.  S.  176;  Fechter  v.  Postel,  17 
Am.  B.  R.  316,  114  N.  Y.  App.  Div.  776, 
where  the  rule  was  applied  that  a  debt 
founded  upon  contract,  express  or  implied, 
is  provable  against  the  bankrupt's  estate, 
and  therefore  dischargeable,  although  the 
creditor  may  have  elected  to  bring  his  ac- 
tion in  trover  as  for  a  fraudulent  con- 
version instead  of  in  assumpsit. 

48.  Bumham  v.  Pidcock,  5  Am.  B.  R. 
42.  afTd.  5  Am.  B.  R.  590,  58  N.  Y.  App. 
Div.  273,  68  N.  Y.  Supp.  1,007,  holding  that 
an  action  for  conversion  of  goods  is  not 
essentially  an  action  for  fraud  and  may 
be  discharged. 

44.  Bumham  v.  Pidcock,  5  Am.  B.  R. 
590,  58  N.  Y.  App.  Div.  273,  68  N.  Y.  Supp. 
1,007,  citing  Collier  on  Bankruptcy  (3d 
ed),  p.  197. 

45.  Chapman  v.  Forsyth,  2  How.  200; 
Hayman  v.  Pond,  48  Mass.  328.  Contra: 
Johnson  v.  Worden,  47  Vt.  457;  Treadwell 
V.  HoUoway,  46  Cal.  547;  Meador  v. 
Sliarpe,'  54  Ga.  125.  Compare  also  Cole 
v.  Roach,  37  Tex.  413. 

46.  Hennequin  v.  Clews,  111  U.  S.  676, 
affg.  77  N.  Y.  427.  Compare  Lawrence 
V.  Harrington,  122  N.  Y.  408. 

47.  Conveiaion.-— In  re  Basch  (D.  C, 
N.  Y.),  3  Am.  B.  R.  235,  97  Fed.  761; 
Bumham  v.  Pidcock,  5  Am.  B.  H.  42;  s.  c. 
on  appeal,  5  Am.  B.  R.  590,  58  N.  Y.  App. 


Div.  273,  68  N.  Y.  Supp.  1,007;  Watertown 
v.  Hall,  7  Am.  B.  R.  716,  66  K.  Y.  App.  Div. 
84;  Cushman  v.  Arkell,  72  N.  Y.  Supp.  555. 

A  judgment  for  a  conversion  of  moneys 
received  by  the  bankrupt  upon  sales  on 
commission  is  not  within  any  of  the  ex- 
ceptions created  by. section  17  of  the  bank* 
ruptcy  law  and  is  released  by  his  discharge. 
In  re  Benedict,  8  Am.  B.  R.  463,  88  N.  Y. 
Misc.  230. 

A  debt,  due  by  reason  of  the  failure  of 
the  bankrupt  to  remit  money  collected  by 
virtue  of  a  mere  contract  of  agency  to  col- 
lect and  pay  over  to  his  principals  money 
loaned  by  him  for  them,  is  dischargeable. 
Bracken  v.  Milner  (C.  C,  Mo.),  5  Am. 
B.  R.  23,  104  Fed.  529.  So,  where  a  debt 
was  contracted  by  the  bankrupt  under  an 
agreement  with  the  claimant  prior  to  bank- 
ruptcy, whereby  the  bankrupt  was  to  sell 
a  certain  commodity  and  pay  over  a  pro- 
portionate amount  of  the  sale  price,  and 
the  bankrupt  fails  to  remit,  such  debt  is 
dischargeable.  Bryant  v.  Kinyon  (Sup. 
Ct.,  Mich.),  6  Am.  B.  R.  237. 

Misappropriation  by  partner. —  The  ex- 
ceptions of  a  discharge  from  a  judgment 
for  fraud  or  for  a  debt  for  fraud  while 
acting  in  a  fiduciary  capacity  do  not  ap- 
ply to  a  misappropriation  of  money  by  a 
partner  while  engaged  in  the  conduct  of 
the  partnership  business.  Qee  v.  Gee  (Sup. 
Ct.,  Minn.),  7  Am.  B.  R.  500. 

A  bailee's  discharge  in  bankruptcy  is  a 
defense  to  an  action  for  the  conversion  of 
money  held  by  him.  Lewis  v.  Shaw,  19 
Am.  B.  R.  866,  122  N.  Y.  App.  Div.  96. 
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change  from  "  judgments  '^  to  "  liabilities  ^'  has  affected  the  doctrine  only  to 
fix  it  more  firmly.  Thus,  dischargeability  will  be  decreed  in  all  cases,  such 
as  those  of  agents,  brokers,  factors,  auctioneers,  conditional  vendees,  and  the 
like,  where  there  is  neither  a  technical  trust  in  the  inception  of  the  contractual 
relation  nor  moral  turpitude  in  the  breach  of  it ;  ^  and  cases  contra  under  the 
former  laws  are  no  longer  reliable.^  If  suit  is  brought  for  the  conversion 
of  stock  against  a  broker,  the  purchase  of  the  stock  is  affirmed,  and  there  is 
a  w.aiver  of  fraud  alleged  in  such  purchase,  and  the  broker's  liability  for  the 
conversion  is  released  by  his  discharge.^  Any  claim  for  the  conversion  of 
personal  property,  possession  of  which  was  not  obtained  by  false  representa- 
tion or  pretenses,  is  released  by  the  bankrupt's  discharge.^^  A  judgment 
rendered  in  an  action  for  conversion  against  one  subsequently  adjudicated 
a  bankrupt,  is  released  by  his  discharge.^ 

(3)  Liabilities  fob  bbeagh  of  pbomise  of  mabbiaoe. —  Such  liabilities 
are  dischargeable  in  bankruptcy.  The  cases  thus  far  are  uniform,'^  even,  it 
has  been  held,  where  seduction  accompanies  breach  of  promise.^  Althougli 
it  has  recently  been  held  that  in  the  absence  of  proof  to  the  contrary,  it  will 
be  presumed  that  a  judgment  in  an  action  for  breach  of  promise  to  marry, 
accompanied  by  a  charge  of  seduction,  was  awarded  for  the  seduction,  and  is 
therefore  nondischargeable.""' 

(4)  SuppoBT  OF  WIFE  AND  CHILDBEN. — Contracts  and  judgments  binding 
a  husband  to  support  his  wife,^*  or  a  father  to  support  his  children,^  are  not 


48.  Kavanaugh  v.  Mclntyre,  ^1  Am.  B. 
R.  327,  128  N.  Y.  App.  Div.  722,  112  N.  Y. 
Supp.  987,  holding  that  a  broker  was  not 
dischargeable  of  a  debt  for  securities  con- 
verted and  unlawfuUy  sold  to  third  per- 
sons, where  the  proceeds  of  the  sale  were 
misappropriated  under  such  circumstances 
that  the  conversion  amounted  to  larceny. 
This  case  was  disapproved  by  Judge  Hand 
in  In  re  Ennis  &  Stoppani  (D.  C,  N.  Y.), 
22  Am.  B.  R.  679,  171  Fed.  755.  And  see 
Maxwell  v.  Martin,  22  Am.  B.  R.  93,  130 
N.  Y.  App.  Div.  80,  114  N.  Y.  Supp.  349. 

49.  As,  for  instance.  Mayor  v.  Walker, 
11  N.  B.  R.  478. 

50.  In  re  Ennis  &  Stoppani  (D.  C, 
N.  Y.),  22  Am.  B.  R.  679,  171  Fed.  755; 
Maxwell  v.  Martin,  22  Am.  B.  R.  93.  130 
N.  Y.  App.  Div.  80,  114  N.  Y.  Supp.  349. 

Broker's  failure  to  return  deposit. — 
Where  one  deposited  a  check  for  a  sum  of 
monev  with  bankers  and  brokers  with  an 
order  to  purchase  certain  stock,  but 
countermimded  the  order  before  the  siock 
was  bought  and  demanded  the  return  of 
the  money,  which  was  not  returned,  the 
subsequent  discharge  in  bankruptcy  of  the 
bankers  and  brokers,  the  debt  having  been 
dulv  scheduled,  is  a  bar  to  an  action  to  re- 
cover  the  money.  Clark  v.  Mil  liken  (App. 
Term,  N.  V.l,  25  Am.  B.  "R.  680. 

51.  Maxwell  v.  Martin,  22  Am.  B.  R.  93, 
130  X.  Y.  App.  Div.   SO,   114  N.   Y.   Supp. 


349,  citing  Crawford  v.  Burke,  195  U.  S. 
176,  12  Am.  B.  R.  659;  In  re  Wenham,  16 
Am.  B.  R.  690,  153  Fed.  910;  In  re  Adier, 
18  Am.  B.  R.  240,  152  Fed.  422;  Lewis  v. 
Shaw,  19  Am.  B.  R,  866,  122  N.  Y.  App. 
Div.  «9;  Fechter  v.  Pastel,  114  N.  Y.  App. 
Div.  776,  17  Am.  B.  R.  316. 

52.  Fechter  v.  Pastel,  17  Am.  B.  R.  316, 
114  N.  Y.  App.  Div.  776. 

53.  Breach  of  promise  of  marriage.— In 
re  McCauley  (D.  C,  N.  Y.),  4  Am.  B.  R. 
122;  In  re  Fife  <D.  C,  Penn.),  6  Am.  B.  R. 
258.  109  Fed.  880;  In  re  Brumbaugh  iD. 
C:.,  Penn.),  12  Am.  B.  R.  204,  128  Fed.  971; 
Bond  V.  Milliken,  17  Am.  B.  R.  811,  134 
Iowa,  447,  109  N.  W.  774.  Compare  In  re 
Sidle,   Fed.   Cas.    12,844. 

54.  Disler  v.  McCauley,  7  Am.  B.  R.  142, 
66  X.  Y.  App.  Div.  42,' revg.  c.  c,  6  Am. 
B.  R.  491;  Finnegan  v.  Hall,  6  Am.  B.  R. 
648.   35   Misc.   773. 

54a.  In  re  Warth  (C.  C.  A.  2nd  Cir.).  29 

Am.  B.  R.  210. 
B.'S.    Liability     for     nopport     of    wlfe.- 

Audubon  v.  Shufeldt.  5  Am.  B.  R.  832.  181  V.  S. 
57a,  which  related  especially  to  a  claim  of  ali- 
mony, but  the  reaHoning  applies  equally  to  any 
flalm  arising  upon  a  oontraet  or  Judgment  binding 
the  husband  to  support  hln  wife:  Dunbar  v.  Dun- 
bar, 10  Am.  B.  R.  13S.  190  U.  S.  340,  holding  that 
a  husband's  obligation  to  support  his  divoronl 
wife  under  an  agreement  to  pay  her  an  annuity 
"  during  her  life  or  until  she  remarries,"  is  not 
a  contingent  liability  provable  under  the  act,  >nd 
his  discharge  in  bankruptcy  does  not  release  hlro 
I  ho  re  from. 
.%G.  A  fatber*M  liability  under  an  airree- 
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released  by  discharge.  To  hold  otherwise  wotUd  be  giving  an  effect  to  the 
bankruptcy  act  which  was  never  intended.  It  is  not  to  be  conceived  that  an 
act  intended  for  the  relief  of  debtors  who  are  in  financial  distress  will  be 
extended  to  relieve  them  from  their  natural  obligations  to  support  their 
wives  and  children. 

(5)  Liability  of  factor. —  The  liability  of  a  factor  to  his  principal  for 
the  proceeds  of  all  goods  consigned  to  him  and  sold  before  a  demand  by  the 
principal  for  a  return  of  all  goods  unsold  is  dischargeable  in  bankruptcy. '^ 
But  the  refusal  of 'the  factor  upon  grounds  not  legally  tenable  and  imposed 
in  bad  faith  to  return  goods  unsold,  after  demand,  renders  his  liability  there- 
for a  debt  not  dischargeable.'® 

(ft)  Liability  of  stockholdees,  dibectors,  and  partners. —  A  stock- 
holder's liability  for  the  debts  of  a  corporation  declared  by  a  decree  which 
established  the  amount  chargeable  is  a  provable  debt  and  is  released  by  his 
discharge.®^  The  liability  of  the  director  of  a  discharged  corporation  has 
already  been  discussed.*^    Partnership  debts  may  also  be  discharged,""  but 


ment  -with  his  divorced  wife  .to  pay  to  her 
for  the  support  of  his  minor  children  until 
they  respectively  become  of  age,  is  not  a 
provable  debt  against  his  estate  in  bank- 
mptcy  and  is  not  released  by  his  discharge. 
Dunbar  v.  Dunbar,  10  Am.  B.  R.  139,  190 
U.  S.  340.  In  the  case  of  In  re  Hubbard 
(D.  C,  111.),  3  Am.  B.  R.  528,  98  Fed.  710, 
it  was  held  that  a  discharge  in  bankruptcy 
did  not  release  the  bankrupt  from  the  ob- 
ligation to  obey  an  order  made  by  a  State 
court,  requiring  him  to  pay  a  certain  sum 
for  the  support  of  his  minor  children. 

Liability  for  support  of  bastard. —  In  re 
Baker  (D.  C,  Kan.),  3  Am.  B.  R.  101,  96 
Fed.  954,  it  was  held  that  a  judgment  in  a 
bastardy  proceeding  against  the  putative 
father,  adjudging  him  to  pay  a  certain 
8um  to  the  mother  of  the  child  for  its 
maintenance,  was  not  such  a  debt  as  would 
be  released  by  the  discharge  of  the  father 
in  bankruptcy,  and  it  was  put  upon  the 
ground  that  by  virtue  of  the  judgment  and 
bond^  given  thereon,  the  father  became 
liable  for  the  maintenance  of  the  illegiti- 
mate son  the  same  as  if  he  were  his 
legitimate  offspring,  and  that  the  bank- 
ruptcy law  was  never  intended  to  affect  the 
liability  of  the  father  for  the  support  of 
bis  children.  But  in  McKittrick  v.  Ga- 
boon, 10  Am.  B.  R.  139,  89  Minn.  223,  it 
was  held  that  where  by  an  order  in  bas- 
tardy proceedings  the  putative  father  of  a 
natural  child  was  required  to  pay  a 
monthly  stipend  for  its  support,  and  upon 
refusal  a  final  money  judgment  was  ob- 
tained for  the  total  amount  due,  the  rights 
of  the  person  entitled  to  recover  under  the 


order  of  filiation  were  merged  in  the-  judg- 
ment, and  the  debt  evidenced  thereby  was 
not  excepted  from  the  operation  of  sec- 
tion 17  of  the  bankruptcy  act. 

68.  Mathieu  v.  Goldberg  (C.  C,  N.  Y.), 
19  Am.  B.  R.  191,  156  Fed.  541;  In  re 
Adler  (G.  G.  A.,  2d  Gir.),  18  Am.  B.  R. 
240,  152  Fed.  422;  In  re  Benedict,  8  Am. 
B.,  R.  463,  38  N.  Y.  Misc.  230. 

Goods  consigned  for  sale.— The  provi- 
sions of  section  17(4),  excepting  from  dis- 
charge debts  created  by  the  bankrupt's 
fraud,  embezzlement,  misappropriation  or 
defalcation  while  acting  as  an  officer  or 
in  any  fiduciary  capacity,  do  not  embrace 
a  debt  arising  from  the  sale  of  goods  con^ 
signed  to  the  bankrupt  for  sale  upon  com- 
mission, and  upon  an  alleged  contract  to 
return  the  goods  or  their  specific  proceeds. 
In  re  Basch  (D.  G.,  N.  Y.),  3  Am.  B.  R. 
235,  97  Fed.  761. 

59.  Mathieu  v.  Goldberg  (G.  G.,  N.  Y.), 
19  Am.  B.  R.  191,  156  Fed.  541. 

60.  Dight  V.  Ghapman,  12  Am.  B.  R.  743, 
44  Ore.  265,  75  Pac.  585. 

61.  See  §{  4,  14  and  16,  ante,  Gompare 
In  re  Marshall  Paper  Go.  (D.  C.,  Mass.), 
2  Am.  6.  R.  653,  95  Fed.  419;  s.  c.  affd., 
4  Am.  B.  R.  468,  102  Fed.  872. 

62.  N.  Y.  Deaf  &  Dumb  Institute  v. 
Crockett,  17  Am.  B.  R.  233,  117  N.  Y.  App. 
Div.  269,  holding  that  an  individual  mem- 
ber of  a  firm  may,  on  his  application,  made 
in  his  own  right,  obtain  a  discharge  not 
only  from  his  individual  debts  but  from 
his  firm  liabilities,  and  that  the  existence 
or  non-existence  of  firm  assets  is  imma- 
terial to  the  decision  of  this  question. 
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the  effect  of  the  individual  discharge  of  a  partner  on  his  partnership  debts 
depends  on  circumstances.^  It  has  been  held  that  a  judgment  against  a 
partnership  is  not  released  by  the  discharge  of  a  member  of  the  firm.^ 

TU.  DEBTS  NOT  DISCHARGEABLE. 

a.  Liabilities  to  the  State. —  The  first  exception  from  the  dischargeability 
of  debts  includes  debts  of  the  bankrupt  which  "  are  due  as  a  tax  levied  by 
the  United  States,  the  State,  county,  district  or  municipality  in  which  he 
resides."  This  follows  from  the  doctrine  that  the  liabilities  to  the  sovereign 
will  not  be  affected,  unless  he  by  express  words  extends  the  provisions  of 
a  statute  to  himself.^  Indeed,  it  is  thought  that  taxes  would  be  excepted 
from  the  general  dischargeability  of  provable  debts,  even  were  the  statute 
silent.  There  is  hardly  enough  in  §  64-a,  giving  them  priority  of  payment, 
to  warrant  the  claim  that  the  sovereign  intended  to  waive  his  exemption  here. 
Besides,  the  words  used  in  §  63-a  seem  to  take  taxes  out  of  the  class  known 
as  *'  provable  debts,"  and  thus  they  could  not  be  discharged  in  any  event. 
Local  assessments  are,  of  course,  "  taxes  "  in  the  sense  here  used,  so  long  as 
they  are  levied  by  one  of  the  governmental  entities  indicated.®® 

b.  Liabilities  for  certain  specified  acts. —  (1)  Ik  general. —  The  second  sub- 
division of  this  section  excepts  from  discharge  debts  which  are  based  upon 
*^  liabilities  for  obtaining  property  by  false  pretenses  or  false  representations, 
or  for  wilful  and  malicious  injuries  to  the  person  or  property  of  another,  or 
for  alimony  due  or  to  become  due,  or  for  maintenance  or  support  of  wife  or 
child,  or  for  seduction  of  an  unmarried  female,  or  for  criminal  conversation." 
This  subdivision  is  exceedingly  comprehensive  in  its  character,  although  in 
some  respects  it  is  not  as  broad  as  before  the  amendment  of  1903.®^ 

(2)  Effect  of  amendment  of  1908. —  Some  important  changes  were 
made  in  this  subdivision  bv  the  amendment  of  1903.  The  most  vital  is  the 
substitution  of  the  word  "  liabilities  "  for  the  words  "  judgments  in  actions  " 
at  the  beginning  of  this  subdivision.  This  is  a  substantial  return  to  the 
phrasing  used  in  the  former  law,®®  departed  from,  it  is  thought,  by  the 
framers  of  the  present  statute  because  of  uncertainty  whether  the  word 
"  debt  "  there  used  included  a  "  judgment."  This  doubt  now  being  removed,® 
the  unwisdom  of  the  change  made  by  the  original  statute  becomes  apparent. 


63.  See  discussion  under  Sections  Four 
and  Fourteen,  ante.  Compare  In  re  Schultz 
(D.  C,  N.  Y.),  6  Am.  B.  R.  91,  109  Fed, 
264. 

64.  Dodge  v.  Kaufman,  91  N.  Y.  Supp* 
727. 

66.  See  In  re  Baker  (D.  C,  Kan.),  3  Am. 
B.  R.  101,  96  Fed.  964,  and  cases  cited. 

66.  See  In  re  Ott  (D.  C,  Iowa),  2  Am. 
B.  R.  637,  95  Fed.  274.  See  also  Report  of 
Ex.  Com.  of  National  Ass*n  of  Referees  in 
Bankruptcy,  published  March,  1900,  p.  19. 


67.  In  re  BuUis,  7  Am.  B.  R.  238,  68 
N.  Y.  App.  Div.  508,  s.  c.  in  U,  S.  Supreme 
Court  sub  nom.  Bull  is  v.  0*Beime,  13  Am. 
B.  R.  108,  195  U.  S.  606. 

68.  Act  of  1867.  §  33,  R.  S.,  §  5,117. 

69.  Boynton  v.  Ball,  121  U.  S.  457.  Com- 
pare also  In  re  Pinkel  (Ref.,  N.  Y.).  1 
Aih.  B.  R.  333. 

70.  Thus,  note  the  unwillingness  of  the 
courts  in  tlie  cases  set  out  in  the  foot-notes. 
posty  in  this  section,  to  construe  the  words 
**  judgments   in  actions "   strictly,  and  ob- 
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To  be  sxire,  it  will  stimulate  litigation,  but  no  bankruptcy  law  should  free 
debtors  of  fraudulent  liabilities  or  moral  duties,  merely  because  a  court  has 
not  measured  them  up  in  terms  of  dollars ;  the  use  of  the  phrase  '*  judgments 
in  actions  "  made  this  more  than  likely.  The  words  in  the  English  law  are, 
as  to  fraudulent  and  fiduciary  obligations,  "  debt  or  liability  "  ^^  (the  latter 
of  which  words  is  carefully  defined^^),  and  as  to  alimony  and  affiliation 
obligations,  "  judgments."  ''^  The  distinction  thus  made  between  moral 
duties,  which  must  be  liquidated,  and  debts  for  fraud,  which  need  not  be, 
is  narrow  and  imwise ;  a  bankrupt  who  is  also  a  moral  delinquent  should  not 
complain  if  he  is  harassed  by  suits  to  enforce  duties.  It  is  thought,  there- 
fore, that  the  opening  of  the  door  accomplished  by  the  amendatory  act  of 
1903  will  prove  the  part  of  wisdom.  It  has,  at  any  rate,  put  an  end  to  the 
elasticity  of  construction  evidenced  by  those  cases  which  perforce  have  already 
overlooked  the  literal  meaning  of  "  judgment  '^  and  construed  it  to  mean 
"HabiUty."^*  •       . 

(3)  LiABiuTiEs  FOR  FRAUD. —  Before  the  amendment  a  bankrupt  might 
have  been  released  from  a  debt  contracted  in  fraud  unless  the  fraud  hftd  been 
determined  and  a  judgment  therefor  had  been  rendered.  As  the  law  now 
stands  the  frauds  which  will  bar  discharge  are  those  connected  with  the 
obtaining  of  property  by  **  falae  pretenses  or  false  representations."*^^  Only 
those  liabilities  strictly  within  subdivision  2  are  now  not  affected  by  a  dis- 
charge. Such  frauds  as  well  as  those  included  wi'thin  the  original  section 
are  frauds  in  fact  involving  moral  turpitude  or  intentional  wrong.'''    As  to  ^ 


serve  the  confusion  and  delays  and,  in 
some  cases,  denials  of  justice,  which  would 
result,  if  bankruptcy  proceedings  must  be 
halted  while  the  holder  of  one  out  of  per- 
haps a  hundred  liabilities  proceeds  to  liqui- 
date bis  claim  and  thus  intrench  himself 
against  a  discharge. 

71.  Eng.  Act  of  Bankruptcy  of  1883,  9 
30  (1). 

72.  Id.,  §  37  (8). 

73.  Eng.  Act  of  Bankruptcy  of  1890,  $  10. 

74.  In  re  Sullivan  (Ref.,  N.  Y.),  2  Am. 
B.  R.  30;  In  re  Lewensohn  (D.  C,  N.  Y.), 
3  Am.  B.  R.  594,  99  Fed.  73;  In  re  Ck>le 
(D.  C,  N.  Y.),  5  Am.  B.  R.  780,  106  Fed. 
837;  Smith  &  Wallace  Co.  v.  Lambert  (Sup. 
a.,  N.  J.),  11  Am.  B.  R.  252,  holding  that 
the  words  "judgments  in  action,"  as  used 
in  the  act  before  amendment,  refer  to  judg- 
ments exclusively  and  not  to  mere  debts. 
Compare  also  In  re  Rhutassel  (D.  C, 
Iowa),  2  Am.  B.  R.  697,  96  Fed.  597;  also 
Morse  v.  Kaufman  (Sup.  Ct.,  Va.),  7  Am. 
B.  R.  549;  Howe  v.  Noyes,  15  Am.  B.  R. 
103,  47  N.  Y.  Misc.  338. 

Under  the  act  prior,  to  the  amendment  of 
1903,  the  United  States  Supreme  Court  held 
that  only  a  judgment  for  damages  based 
upon  actual  as  distinguished  from  con- 
structive fraud  is  not  discharged  by  the 
discharge     of     the     defendant     bankrupt. 


Bullis  V.  O'Beime,  13  Am.  B.  R.  108,  195 
U.  S.  606;  Tindle  v.  Birkett,  15  Am.  B.  R. 
179,  183  N.  Y.  267. 

75.  Mackel  v.  Rochester  (D.  C,  Mont.), 
14  Am.  B.  R.  429,  135  Fed.  904. 

76.  Neal  v.  Clark,  95  U.  S.  704;  Henne- 
quin  V.  dewes,  111  U.  S.  676;  Strang  v. 
Bradner,  114  U.  S.  555;  Noble  v.  Ham- 
mond, 129  U.  S.  65;  Forsyth  v.  Veh- 
meyer,  177  U.  S.  177;  In  re  Blumberg  (D. 
C,  Tenn.),  1  Am.  B.  R.  633,  94  Fed.  476. 

The  character  of  the  fraud  necessary  to 
save  a  demand  or  judgment,  from  the 
operation  of  the  act,  is  positive  fraud,  or 
fraud  in  fact,  involving  moral  turpitude  or 
intentional  wrong,  and  not  implied  fraud, 
or  fraud  in  law,  which  may  exist  without 
imputation  of  bad  faith  or  immorality. 
Louisville  &  Nashville  R.  Co.  v.  Bryant 
(Ky.  Ct.  of  App.),  28  Am.  B.  R.  867. 

The  term  "  fraud,"  as  employed  in  the 
bankrupt  act  of  1867,  received  a  definite 
construction  by  the  Supreme  Court  of  the 
United  States  in  Neal  v.  Clark,  95  U,  S. 
704.  Mr.  Justice  Field,  speaking  for  th« 
court,  said :  "  The  fraud  referred  to  in 
that  section  means  positive  fraud,  or  fraud 
in  fact,  involving  moral  turpitude  or  in- 
tentional wrong,  as  does  embezzlement, 
and  not  implied  fraud,  or  fraud  m  law, 
which  ma.y   exist  without  the  imputation 
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what  is  and  what  is  not  fraud,  each  case  turns  on  its  own  facts."^  "When  a 
judgment  has  been  entered,  the  record  considered  as  a  whole  will  determine 
whether  the  debt  is  in  fraud.^®  In  order  that  a  judgment  may  be  one  re- 
covered for  fraud  so  as  to  prevent  its  discharge,  the  record  in  the  action  must 
show  that  fraud  and  deceit  was  the  "  gist  and  gravamen  "  of  the  action." 
Fraudulent  liabilities  per  se  should  be  sharply  distinguiBhed  from  fiduciary 
liabilities,  discussed  later;  though  the  latter  class  of  liabilities  always  involves 
fraud.  Under  the  former  law,  it  was  held  that  the  fraud  must  exist  at  the 
inception  of  the  debt.®^  Though  the  w^rds  there  were  "  created  by  the 
fraud,"  the  same  doctrine  is  probably  applicable  now,  provided  the  liability 
is  within  subdivision  2.  Proving  such  a  claim  in  the  bankruptcy  proceeding 
does  not  amount  to  a  waiver  of  the  exception.®^ 

(4)  PSOPBBTY  OBTAINED  BT  FAXSE  PBETBNSES  OB  FiU.B£  BEPBESENTATIONS. 

—  Where  a  bankrupt  has  committed  fraud  consisting  of  obtaining  property  by 


of  bad  faith  or  immorality.  Such  a  con- 
struction of  the  statute  is  consonant  with 
equity  and  consistent  with  the  object  and 
intention  of  Congress  in  enacting  a  general 
law  by  which  the  honest  citizen  may  "Be 
relieved  from  the  burden  of  hopeless  in- 
solvency. A  different  construction  would 
be  inconsistent  with  the  liberal  spirit 
which  pervades  the  entire  bankrupt  sys- 
tem." As  the  t^rm  "fraud"  is  expressed 
in  the  same  connection,  with  the  term 
"  embezzlement "  in  the  act  of  July  1, 
1B98,  it  must  receive  the  same  construc- 
tion as  given  in  the  act  of  1867.  Western 
Union,  etc.,  Co.  v.  Hurd  (C.  C,  Mo.),  8 
Am.  B.  R.  633,  116  Fed.  .442. 

Intentional  frand  necessary  to  bar  opera- 
tion of  discharge. —  Frauds  which  will  bar 
the  operation  of  a  discharge  in  bankruptcy 
are  those  connected  with  the  obtaining  of 
property  by  **  false  pretenses."  or  "  false 
representations."  involving  moral  turpitude 
or  intentional  wrong;  implied  fraud,  or 
fraud  in  law,  which  may  exist  without  the 
imputation  of  bad  faith  or  immorality,  is 
insufficient.  Cooper  Grocery  Co.  v.  (iaddy 
(Civ.  App.,  Tex.),  27  Am.  B.  R.  422,  quot- 
ing text. 

77.  In  re  RhutasBcl  (D.  C,  Iowa),  2  Am. 
B.  R.  697,  96  Fed.  597;  In  re  Bullis,  7  Am. 
B.  R.  238,  68  N.  Y.  App.  Div.  508,  73  N.  Y^ 
Supp.  1,047;  C\ilver  v.  Torrcy,  69  N.  Y. 
Supp.  919;  In  re  Lieber  (Ref.,  Pa.),  3  Am. 
B.  R.  317;  Collins  v.  McWalters,  6  Am.  B. 
R.  593,  35  N.  Y.  Misc.  648;  Taylor  v. 
Farmer,  81  Ky.  458;  Sheldon  v.  Clews,  13 
Abb.  N.  C.  (N.  Y.)  40;  CTassen  v.  Schoene- 
mann,  80  111.  304;  Gaddy  v.  Witt  (Civ. 
App.,  Tex.),  27  Am.  B.  R.  457. 

78.  Hangadine-McKittrich  Dry  Goods  Co. 
\.  Hudson  (C.  C.  Mo.),  6  Am^  B.  R.  657, 
111  Fed.  361;  In  re  Bullis,  7  Am.  B.  R. 
238,  68  N.  Y.  App.  Div.  508;  In  re  Arkell, 


6  Am.  B.  R.  650,  65  N.  Y.  App.  Div.  130. 
See  also  for  interesting  cases,  Barnes  Mfg. 
Co.  V.  Norden  (Sup.  Ct.,  N.  J.),  7  Am.  B. 
R.  553;  Berry  v.  Jackson  (Sup.  Ct.,  Ga.), 
8  Am.  B.  R.  485;  Stevens  v.  Meyers,  8  Am. 
B.  R.  496,  72  N.  Y.  App.  Div.  138. 

79.  Matter  of  Benoit.  20  Am.  B.  R.  270, 
124  N.  Y.  App.  Div.  142,  108  N.  Y.  Supp. 
889;  Drake  v.  Vernon  (Sup.  Ct.,  So.  Dak.), 
35  Am.  B.  R.  69,  quoting  Collier  on  Bank- 
ruptcy (8th  Ed.),  p.  319;  Nichols  v.  Doak, 
22  Am.  B.  R.  737,  48  Wash.  457,  93  Pac. 
919,  holding  that  a  judgment  against  a 
bankrupt  which  recites  that  the  recovery 
was  because  of  his  fraud  in  obtaining  cer* 
tain  goods  is  not  discharged. 

Fraud  gist  of  action. —  The  New  York 
Court  of  Appeals,  in  discussing  the  question 
of  fraud,  said:  "As  we  interpret  subdivi- 
sion 2  of  section  17  of  the  Bankruptcy 
Law,  it  does  not  limit  the  exception  to 
common -law  actions  of  fraud  or  deceit. 
The  gist  and  gravamen  of  the  action  mui^t 
have  been  the  positive  and  intentional 
fraud  of  the  bankrupt.  The  record  pre- 
sented must  clearly  show  that  such  mis- 
conduct was  the  pith  of  the  action,  and  it 
may  not  be  dependent  upon  oral  proof  or 
other  evidence  outside  of  the  record." 
O'Beirne  v.  Allegheny  &  Kinzua  R.  Co.,  151 
N.  Y.  384,  45  N.  E.  873. 

CoBoluMl'veneaa  of  Jiidarm«Bt.— It  should 
distinctively  appear  that  the  verdict  upon  which 
the  JudKment  was  based  was  the  result  of  evi- 
dence showing:  the  fraudulent  transaction  as  al- 
leged in  the  petition;  and  Where  there  ts  no  evi- 
dence In  the  record  of  fraudulent  representations, 
and  there  has  been  a  trial  by  jury,  upon  evidence 
and  Instructions  presenting  Issues  that  did  not 
necessarily  involve  fraud,  it  can  not  be  presumed 
that  the  Judgment  was  obtained  in  an  action  for 
fraud.  LoulflvlIIe  &  Nashville  R.  Co.  v.  Brvanl 
(Ky.   Ct.  of  App.).  28  Am.   B.  R.  867. 

8«.  rnlted  States  v.  The  Rob  Roy.  Fed.  Gas. 
16,179;   Brown  v.    Broach,  52  Miss.  536. 

81.  Frey  v.  Torrey,  8  Am.  B.  R.  196,  70  N.  T. 
App.   Div.   166,   affg.  8.   c,  6  Am.   B.  R.  448. 
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*'  false  pretenses  or  false  representations/'  his  discharge  is  barred.  "  Prop- 
erty *'  as  here  used  has  the  meaning  usually  accorded  to  the  word  in  similar 
statutes ;  it  means  something  of  substance.^  This  provision  includes  positive 
fraud,  or  fraud  in  fact,  as  in  other  cases,  involving  moral  turpitude  or 
intentional  wrong ;  implied  fraud,  or  fraud  in  law  which  may  exist  without 
the  imputation  of  bad  faith  or  immorality  is  insuflScient.^  This  bar  will 
usually  be  available  where  the  sale  of  goods  on  credit  is  brought  about  by 
false  statements,^  and  cases  arising  under  the  new  objection  to  discharge, 


82.  See  definition  of  ''  Property/'  under 
I   1.  ante. 

Property   includes    things   of   substance 
and  not  services. —  In  the  case  of  Gleason 
V.  Thaw  (C.  C.  A.,  3d  Cir.),  25  Am.  B.  R. 
7S2,  185  Fed.   345,   the  court  said:     "Tha 
language  used  in  the  seventeenth  aeetlon  of 
the  Bankruptcy  Act,  to  which  w^  have  al- 
Te-adv  referred,  by  which  liabilities  for  ob- 
taining  property    by    false    pretenses    are 
exempted  from  the  provable  debts  discharged 
in  bankruptcy,  are  the  usual  and  most  gen- 
eral words  for  describing  a  specific  crime. 
Their  use    in   this   connection   dates   back 
as  far  as  the  Statute  of  30  George  II,  c.  34 
<'1757),  and  they  have  since  then,  so  far 
as  they   define   the   crime,   remained   un- 
changed.    19    Cyc.    387.      The    same    lan- 
guage, in  substance,  has  been  used  in  the 
btatutes  in   this   country,   and    where   de- 
jmrted  from,  it  is  only  by  way  of  enumera- 
tion of  certain  kinds  of  property  that  may 
be  included  under  the  general  designation. 
These  enumerations  all  refer  to  substantive 
things — to  a  re« — and  in  no  case  to  which 
our  attention  has  been  called  is  anything 
included    in    the    enumeration    which    ap- 
proaches,  in    its   description   or   definition, 
services     rendered.      Certainly     under     no 
proper   and    strict    administration    of    the 
criminal   law   could    any    one    be    indicted 
under  the   general   language   of   obtaining 
property     under     false    pretenses,    on    the 
]?round   that    services,    whose    performance 
ba^  been  induced  by  a  false  pretense,  are* 
property,  within  the  meaning  of  the  Act." 
The  decision  of  the  court  in  this  case  was 
followed  by  the  second  circuit  in  consider- 
ing a  case  between  the  same  parties  involv- 
ing the  same  facts.     Gleason  v.  Thaw   (C. 
C.  A.,  2d  CSr.),  28  Am.  B.  R.  473. 

83.  Neal  v.  Clark,  95  U.  S.  704,  24  L.  Ed. 
586;  Ames  v.  Moir,  138  U.  B.  306,  34  L.  Ed. 
951.  In  Forsyth  v.  Vehmeyer,  177  U.  S. 
177,  the  court  held  that  "  a  representation 
as  to  a  fact,  made  knowingly,  falsely,  and 
fraudulently,  for  the  purpose  of  obtaining 
Dioney  from  another,  and  by  means  of 
which  such  money  is  obtained,  creates  a 
debt  by  means  of  fraud  involving  moral 
turpitude  and  intentional  w^rong." 

Imptied  fraud  insufiSdent. —  In  order 
that  a  debt  may  not  be  reloawed  by  a  dis- 
f^arge    because     of     fraud,     it     must     be 


actually  founded  on  the  fraud.  The  mere 
fact  that  incidentally  to  the  collection  of 
a  debt  a  sale  of  property  is  set  aside  as 
fraudulent,  does  not  make  the  debt  one 
created  by  fraud,  nor  prevent  its  being  re- 
leased by  a  discharge  in  bankruptcy.  In 
re  Bhuaberg  (D«.G.,  Tens.),  1  Am.  B.  R. 
633,  133  Fed.  845,  revg.  1  Am.  B.  R.  627. 

64.  Ames  v.  Moir,  138  U.  S.  306;  In  re 
Alsberg,  Fed.  Cas.  261;  Broadnax  v.  Brad- 
ford, 50  Ala.  270;  Forsyth  v.  Vehmeyer, 
177  U.  S.  177,  holding  that  a  representa- 
tion as  to  a  fact,  made  knowingly,  falsely, 
and  fraudulently,  for  the  purpose  of  ob- 
taining money  from  another,  and  by  means 
of  which  such  money  is  obtained,  creates  a 
debt  by  means  of  a  fraud  involving  moral  ! 
turpitude  and  intentional  wrong;  Standard 
Sewing  Maoh.  Co.  v.  Kattell,  22  Am.  B.  R. 
376,  132  N.  Y.  App.  Div.  539,  117  N.  Y. 
Supp.  32;  Orr  Shoe  Co.  v.  tJpshaw  &  Pow- 
ledge  (Ga.  C^.  of  App.),  30  Am.  B.  R.  534. 

Purchase  of  goods  without  intentioa  to 
pay. — A  false  representation  may  consist 
in  the  purchasing  of  goods  with  no  present 
purpose  of  paying  for  them,  and  in  con- 
templation of  a  fraudulent  insolvency.  To 
buy  goods  without  a  preaent  intention  to 
pay  is  a  false  representation  of  one^s  inten- 
tion. Therefore  to  buy  goods  without  a 
present  intention  to  pay  will  avoid  a  dis- 
charge. Atlanta  Skirt  Co.  v.  Jacobs  (Ct. 
of  App.,  Ga.),  25  Am.  B.  R.  895.  Where 
the  sale  of  a  flock  of  sheep  is  induced  by 
the  false  and  fraudulent  representation  of 
the  buyer  that  he  would  receive  a  check  by 
mail  that  day,  which  he  would  deliver  to 
the  seller,  but  did  not,  and  never  paid  for 
the  sheep  which  he  converts  to  his  own  use, 
his  discharge  in  bankruptcy  does  not  re- 
lease him  from  the  debt.  Rowell  v.  Ricker 
(Sup.  Ct.,  Vt.),  18  Am.  B.  R.  651. 

T|^e  making  by  a  bankrupt  of  a  ma- 
terially false  statement  in  writing  to  any 
person  for  the  purpose  of  obtaining  prop- 
erty on  credit,  and  upon  such  statement 
property  is  so  obtained  prevents  the  grant- 
ing of  a  discharge;  and  the  objections  may 
be  interposed  by  any  party  in  interest.  In 
re  Miller  (D.  C,  Iowa),  27  Am.  B.  R  606. 
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based  on  the  giving  of  materially  false  statements  in  writing,  will  be  foimd 
valuable.®  It  must  appear,  however,  that  such  representations  were  know- 
ingly and  fraudulently  made,^®  and  that  they  were  relied  on  by  the  othi-r 
part)%  It  need  not  be  shown  that  the  false  representations  were  made  in 
writing."  A  debt  contracted  under  such  circumstances  as  to  render  the  bank- 
rupt liable  to  arrest 'upon  the  charge  of  obtaining  money  by  false  statements 
of  facts  will  vjot  be  discharged.^  If  suit  is  brought  to  recover  on  a  contract, 
and  an  answer  is  interposed  setting  up  a  discharge,  a  reply  alleging  that 
the  contract  was  based  on  "  false  pretenses  and  false  representations/'  is  in- 
consistent with  the  complaint  and  will  not  affect  the  discharge.*^  A  fraudu- 
lent representation  by  one  partner  will  by  law  be  imputed  to  the  others,  and 
the  debt  as  to  them  will  not,  therefore,  be  discharged.^**  A  debt  for  legal 
services  is  not  a  liability  for  obtaining  **  property  *'  by  false  pretenses  or 
false  representations.*^  It  has  been  held  that  obtainiuir  an  indemnity  bond 
by  false  statements  or  representations,  is  obtaining  ^'  credit "  within  the  mean- 
ing of  the  rule,  and  a  debt  is  created  which  is  not  dischaj^veable.*^*^ 

(5)  Wilful  and  iialioioub  injubies  to  the  pebson  ob  pbopebty  op 
AWOTHEB. —  Here  subdivision  2  stopped,  prior  to  the  amendatory  act  of  1903. 
Under  it,  much  doubt  arose  as  to  whether  certain  judgments  founded  on 
moral  delinquencies  were  dischargeable.  The  conflict  concerning  the  effect 
of  a  judgment  for  breach  of  promise  of  marriage  accompanied  by  seduction 
is  an  instance.®*  Unaccompanied  by  seduction  such  a  judgment  has  been 
held  dischargeable.**  This  provision  contemplates  something  more  restricted 
than  malice  in  the  broadest  sense,  and  covers  all  cases  in  which  the  facts 
of  intent  and  malice  are  judicially  ascertained,  however  the  act  may  be 


eiting  QilpSn  ▼•  National  Bank  (C.  C.  A., 
3d  Gir.),  21  Am.  B.  R.  429,  165  Fed.  607- 
612,  91  G.  G.  A.  445,  20  L.  R.  A.  (N.  S.) 
1023;  Talcott  v.  Friend  (C.  0.  A.,  7tli 
Gir.),  24  Am.  B.  R.  708,  179  Fed.  676-681, 
103  G.  G.  A.  80;  In  re  Harr  (D.  C.,  Mo.), 
16  Am.  B.  R.  213,  143  Fed.  421-423;  In  re 
Brener  (D.  0.,  N.  Y.),  20  Am.  B.  R,  644, 
166  Fed.  930;  In  re  Augspurger  (D.  C, 
Ohio),  25  Am.  B.  R.  83,  181  Fed.  174. 

85.  See  pp.  347-355,  ante, 

86.  Allen  v.  Hickling,   11  111.  App.  549. 

87.  Ealzenstein  ▼.  Reid,  Murdock  k  Go. 
(Tex.  Civ.  App.),  16  Am.  B.  R.  740;  Tal- 
cott V.  Friend  ( C.  C.  A.,  7th  Gir. ) ,  24  Am. 
B.  R.  708,  179  Fed.  676,  holding  that  sec- 
tion 17-a  of  the  bankruptcy  act,  providing 
that  a  diacharge  shall  release  a  bankrupt 
from  all  of  his  provable  debts  except  such 
as  are  "  liabilities  for  obtaining  property 
by  false  pretenses  or  false  representations," 
is  not  affected  by  section  14-b(3),  which 
makes  the  obtaining  of  property  by  means 
of  a  materially  false  statement  in  writing 
a  ground  for  refusing  a  discharge. 

88.  In  re  Lewis  (D.  G.,  N.  Y.),  20  Am. 
B.  R.  711,  163  Fed.  137. 


89.  Strauch  v.  Flynn  (Sup.  Gt.,  Minn.), 
22  Am.  B.  R.  246,  122  N.  W.  320,  holding 
that  if  plaintiff  had  sued  on  the  fraud-— 
that  is,  to  recover  damages  for  deceit  — 
a  plea  of  discharge  by  the  decree  in  bank- 
ruptcy would  not  have  availed  defendant 

90.  A  falM  representation  by  one  part- 
ner, by  means  of  which  property  was  ob- 
tained by  the  partnership,  will  in  law  be 
imputed  to  the  other  partners  to  the  ex- 
tent of  holding  them  civilly  liable  for  the 
debt  and  their  disrharpe  in  bankruptcy 
will  not  discharge  their  liability  as  to  such 
debt.  Frank  v.  Michigan  Paper  Co.  (C.  C. 
A.,  4th  Gir.).  24  Am.  B.  R.  261,  179  Fed. 
776,  citing  Collier  on  Bankruptcy  (6th  Ed.), 
p.  225;  Strong  v.  Bradner,  114  U.  S.  555 
(29:248);  Shroeder  v.  Frey,  60  Hun  (>• 
Y.)  58.  Consult  also  Gee  ▼.  Gee  (vSup.  Ct., 
Minn.),  7  Am.  B.  R.  500. 

91.  Gleason  v.  Thaw  (G.  G.  A.,  3d  Cir); 
25  Am.  B.  R.  782,  185  Fed.  345,  affg.  24 
Am.  B.  R.  759,  180  Fed.  419. 

91a.  In  re  Dunfee  (D.  G.,  N.  Y.),  30  Am. 
B.  R.  721,  729. 

92.  See  p.  397,  post. 

93.  Bond  v.  Milliken,  109  N.  W.  774,  13* 
Town,  447. 
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i-haracterized  by  the  allegatione.**  An  injury  to  person  or  property  ia  a 
malicious  injury  within  tihis  provision  if  it  was  intentional,  wrongful  and 
without  just  cause  or  excuse,  even  in  the  absence  of  hatred,  spite  or  ill 
will."*  The  word  "  wilful "  as  here  used  means  nothing  more  than  inten- 
tional, while  the  malice  here  inteaa^dcd  is  nothing  more  than  that  disregard 
cf  duty  which  is  involved  in  the  intentional  doing  of  a  wilful  act  to  the 
ir:jury  of  another.**  A  judgment  obtained  for  the  alienation  of  a  husband's 
aifeetions  is  for  «  wilful  and  malicious  injury  to  the  person  and  property  of 


S4.  Flanders  v.  Mullin,  18  Am.  B.  R.  708, 
SO  Vt.  124,  holding  that  where,  in  an  ac- 
tion for  injuries  Buatained  by  the  plaintiff 
while  undergoing  surgica!  treatment  at  the 
hands  of  the  defendant,  the  plaintiff  ob- 
tains judgment  and  the  findings  of  the 
court  determine  the  wiUful  and  malidouii 
character  of  the  acts  complained  of  in  the 
declaration,  the  judgment  is  not  released 
by  the  defendant's  discharge  in  bankruptcy. 
94a  In  re  Munro  (D.  C,  N.  Y.),  28  Am. 
B.  R.  369,  citing  Tinker  v.  Ck>lwell,  193  U. 
»S.  473,  11  Am.  B.  R.  568,  24  Sup.  Ct.  505, 
48  L.  Ed.  754. 

95  "« WiUful  and  maUdons  injury/'  in 
the  bankruptcy  act  and  everywhere  in  the 
law,  does  not  necessarily  inYoWe  hatred  or 
ill  will  as  a  state  of  mind,  but  arises  from 
"a  wrongful  act,  done  intentionally,  with- 
out just  cause  or  excuse."  *'In  order  to 
come  within  that  meaning  as  a  judgment 
for  a  willful  and  malicious  injury  to  per- 
son or  property,  it  is  not  necessary  that 
the  cause  of  action  be  based  upon  special 
maliee,  so  that  without  it  the  action  could 
not  be  maintained."  Tinker  v.  Colwell,  11 
Am.  B.  R.  568,  193  U.  S.  473,  485;  United 
States  ex  rel.  Kelly  v.  Peters  (C.  C.  A,, 
7th  Cir.),  24  Am.  B.  R.  206,  177  Fed.  885, 
revg.  22  Am.  B.  R.  177,  166  Fed.  613; 
McChristal  v.  aisbee,  16  Am.  B.  R.  838, 
190  Mass.  120,  holding  that  a  judgment  for 
assault  and  battery,  false  imprisonment 
and  malieious  prosecution  is  not  released 
by  bankrupt's  discharge.  See  In  re  Lorde 
(D.  C,  N.  Y.),  16  Am.  B.  R.  201,  144  Fed. 
320.  where  the  court  held  that  a  judgment 
against  a  landlord  for  injuries  from  the 
bite  of  tenant's  dog,  over  which  the  land- 


lord had  no  control,  was  released  by  the 
landlord's  discharge  in  bankruptcy:  In  re 
Munro  (D.  C,  N.  Y.),  28  Am.  B.  R.  369, 
quoting  text. 

Conversion  of  stocks. —  Where  brokers 
hold  stocks  bought  for  a  customer,  as 
security  for  a  balance  due  on  the  pur- 
chase price,  and  from  time  to  time  sell 
them  to  third  persons  without  the  knowl- 
edge of  the  owner,  and  continue  to  do  so 
after  they  have  realissed  enough  to  pay  the 
balance  due  and  apply  the  avails  to  their 
own  purposes  so  that  their  acts  constitute 
larceny,  a  claim  for  such  conversion  is  not 
released  by  the  broker's  discharge  in  bank- 
ruptcy. Kavanaugh  v.  Mclntyre,  21  Am. 
B.  R.  327,  128  App.  Div.  722,  112  N.  Y. 
Supp.  987,  quoting  Collier  on  Bankruptcy 
(6th  £d.),  p.  225.  See  also  opinion  of 
Justice  J.  A.  Kellogg  at  trial  term  in  N. 
Y.  Sup.  Court,  Kavanaugh  v.  Mclntyre,  27 
Am.  B.  R.  279. 

Gross  an4  wiUlul  negligence.— The  lia- 
bility which  is  excepted  is  that  which  re- 
sults from  adtual  malice  or  willfulness  or 
a  purpose  to  inflict  the  injury  complained 
of;  and  the  mere  allegation  In  a  complaint, 
in  an  action  to  recover  for  injuries  re- 
ceived by  the  plaintiff  as  the  result  of  be- 
ing struck  by  defendant's  automobile,  that 
defendanft  was  guilty  of  such  ''gross  and 
willful  negligence"  as  to  entitle  the  plain- 
tiff to  punitive  damages,  does  not  consti- 
tute the  willfulness  contemplated;  nor  does 
the  verdict  of  the  jury  in  such  action  in 
favor  of  the  plaintiff  determine,  or  neces- 
sarily present,  the  element  of  willfulness. 
Hiteshue  v.  Jones  (Pa.  Ct.  of  CJom.  Tl.), 
28  Am.  B.  R.  854. 
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anotker,  and  is  not  dischargeable;'®  nor  i^  a  judgment  in  an  action  for 
negligent  treatment  by  a  surgeon;^  nor  a  judgment  for  slander;^  nor  a 
^judgment  for  a  libel;''  nor  a  judgment  for  an  assault  and  battery /~  A 
judgment  in  favor  of  the  plaintiff  in  an  action  for  false  imprisonment  is  not 
a  "  liability  for  wilful  and  malicious  injury  to  the  person,"  where  the  com- 
plaint contains  no  allegation  of  malice  on  the  part  of  the  defendants/^^  It. 
must  be  shown  that  the  injury  was  wilful  and  intentional.^**  A  judgment 
entered  upon  a  recognizance  given  by  the  bankrupt  upon  taking  a  poor 
debtor's  oath  after  being  arrested  upon  a  judgment  against  him  for  assault 
is  not  released  by  his  discharge  in  bankruptcy ;  ^^  nor  is  a  judgment  for  cosU 
awarded  the  defendant  in  an  action  for  slander.^^  A  judgment  against  a 
bankrupt  for  damages  based  on  the  value  of  an  unexpired  term  of  a  lease  to 
premises,  the  possession  of  which  was  retained  by  the  bankrupt,  the  owner 
being  wrongfully  deprived  of  possession  by  force,  threats  and  fear  inspired 
thereby,  is  a  liability  for  a  !*  wilful  and  malicious  injury  to  property,"  and 
it  not  dischargeable.^^**  Under  this  subdivision,  as  it  now  stands,  it  has 
been  held  that  a  court  of  bankruptcy  may  not  determine  for  itself  whether 
the  injuries  complained  of  were  wilful  and  malicious,  but  is  estopped  by 
the  judgment  of  another  court  on  this  question.^* 


96.  Leicester  v.  Hoadley  (Sup.  Ct., 
Kan.),  9  Am.  B.  R.  318,  so  held,  where 
such  alienation  had  been  accomplished  by 
schemes  and  devices  of  the  judgment 
debtor,  and  resulted  in  the  loss  of  support 
and  impairment  of  health  to  the  wife. 

97.  Flanders  v.  Mullin,  18  Am.  B.  R.  708, 
SO  Vt.  124. 

98.  Drake  v.  Vernon  (Sup.  Ct.,  S.  Dak.), 
25  Am.  B.  R.  69. 

99.  McDonald  v.  Brown  (Sup.  (^.,  R  L), 
10  Am.  B.  R.  58;  National  Surety  Co.  v. 
Medlock  (Sup.  Ct.,  Ga.),  19  Am.  B.  R.  654; 
Thompson  v.  Judy  (C.  C.  A.,  6th  Cir.),  32 
Am.  B.  R.  164,  169  Fed.  553. 

100.  McOiristal  v.  Clisbee,  16  Am.  B.  R. 
838,  190  Mass.  120. 

101.  Johnson  v.  Bruckhecmer  (N.  Y. 
App.  Div.),  22  Am.  B.  R.  242. 

102.  Tompkins,  as  Adnirx.  v,  Williams 
(App.  Div.,  N.  Y.),  23  Am.  B.  R.  886.  hold- 
ing that  the  administration  of  chloral  to  an 
intoxicated  guest  by  a  saloon  keeper  is  not 
necessarily  a  malicious  or  intentional  in- 
jury;  Matter  of  Halfer  (N.  Y.  City  Ct.), 
31   Am.   B.   R.    283,   holding   that   "  willful 


and  malicious''  do  not  necessarily  involve 
hatred  or  iH-will  as  a  state  of  mind,  but 
arise  from  a  wrongful  act  done  intention- 
ally without  just  cause  or  excuse. 

103.  In  re  Ooiala  (D.  C,  Mass.),  13  Am. 
B.  R.  292,  133  Fed.  255. 

104.  Drake  v.  Vernon  (Sup.  Ot.,  S.  Dak.). 
25  Am.  B.  R.  69. 

104a.  In  re  Munro  (D.  C,  N.  Y.),  28  Am. 
B.  R.  664. 

105.  United  States  ex  rel.  Kelly  v.  Peters 
(C.  C.  A.,  7th  Cir.),  24  Am.  B.  R.  206,  177 
Fed.  885,  revg.  22  Am.  B.  R.  177,  166  Fed, 
613,  holding  that,  where  a  judgment  for 
damages  for  overstepping  her  authority  a^? 
a  teacher  in  administering  corporal  punish* 
ment  was  rendered  against  bankrupt  under 
a  declaration  containing  a  count  for  tres- 
pasH  ri  ct  armis,  in  a  State  where  such  a 
judgment  cannot  lawfully  be  rendered  ex- 
cept upon  proof  of  a  willful  and  malicious 
injury,  the  constitutional  requirement  that 
such  judgment  receive  full  faith  and  credit 
impels  the  conclusion  that  the  jury,  under 
proper  instructions,  based  their  verdict  on 
sufficient  evidence,  and  therefore  the  judg* 
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(6)  Alimony  dub  or  to  beoome  dub. —  A  discharge  in  bankruptcy  &liall 
not  release  a  bankrupt  from  liability  for  th©  payment  of  "  alimony  due  or  to 
become  due."  ^^  There  were  many  cases  prior  to  |^e  amendment  of  1903. 
Some  held  that  alimony  due  or  to  grow  due  was  dischargeable;  ^^  others  that 
alimony  due  before  the  bankruptcy  was  barred  by  the  disebarge ;  ^*  some 
implied  that  alimony  to  accrue  was  not ;  while  the  majority  of  cases  held  to 
the  broader  view  that  alimony,  whether  due  or  not,  was  not  a  debt  at  all, 
but  a  duty,  liquidated  in  terms  of  money  for  conyenience  only,  and,  therefore, 
neither  provable  nor  dischargeaMe.^^  In  its  ultimate  analysis,  the  question 
turned  on  what  alimony  is,  a  debt  or  a  duty,  and  reference  was  usually  had  to 
the  decision  of  the  State  granting  the  decree.  Thus,  it  was  thought,  prior 
to  the  amendment  of  .1903,  the  Kentucky  rule,  which  declared  alimony -both 
past  and  future  merely  a  debt,"^  was  not  affected  by  Audubon  v.  Schufeldt,"^ 
wherein  the  Supreme  Court  ^held  a  judgment  of  the  local  courts  of  the  Dis- 
trict of  Columbia  awarding  alimony  not  affected  by  the  defendant's  dis- 
charge.'^    Indeed,  the  national  scope  of  this  opinion  was  questioned,  both 


ment  must  be  considered  one  for  willful 
and  malicious!  injury  not  affected  by  a  dis- 
charge in  bankruptcy. 

106.  Bankr.  Act.  §  17-a  (2). 

107.  In  Kentucky  alimony  due  and  un- 
paid before  adjudication  in  bankruptcy 
was  held  to  be  a  provable  and  discharge- 
able debt.  Fite  v.  Fite,  5  Am.  B.  R.  461, 
22  Ky.  L.  Rep.  1638;  In  re  Houston  (D.  C, 
Ky.j,  2  Am.  B.  R.  107,  94  Fed.  119. 

108.  In  re  Cballoner  (D.  C,  111.).  3  Am. 
B.  R.  442,  9S  Fed.  82;  Turner  v.  Turner 
(D.  C  Ind.),  6  Am.  B.  R.  289,  108  Fed. 
785;  In  re  Van  Orden  (D.  C,  N.  J.),  2  Am. 
B.  R.  801,  96  Fed.  86. 

In  New  York  alimony  in  arrears  and 
unpaid  before  the  filing  of  a  petition  was 
not  covered  by  the  discharge.  Maisner  v. 
Maianer,  6  Am.  B.  R.  295,  82  N.  Y.  App. 
Div.  286.  But  a  judgment  recovered  m 
this  State  for  alimony  due  under  a  decree 
of  divorce  granted  in  another  State,  is 
Himply  a  money  judgment,  and  a  provable 
and  dischargeable  debt.  In  re  Williams* 
Estate  (Surr.  Ct.,  N.  Y.),  23  Am.  B.  R. 
394,  118  N.  Y.  Supp.  562. 

109.  Young  v.  Young.  7  Am.  B.  R.  ^71, 
35  Misc.  335;  Barclay  v;  Barclay,  184  111. 
375;  Dean  v.  Bloomer,  191  111.  416;  Welty 


v.  Welty,  195  111.  355,  63  N.  E.  161;  In  re 
Shepard  (D.  C,  N.  Y.),  5  Am.  B.  R.  857, 
97  Fed.  187;  In  re  Smith  (RM.,  N.  Y.),  3 
Am.  B.  1^.  67,  and  cases  cited;  People  v. 
Grell,  65  N.  Y^.  S.  522;  In  re  Nowell  (D.  C, 
Mass.),  3  Am.  B.  R.  837,  99  Fed.  931, 
Compare  also  Audubon  v.  Shufeldt,  5  Am* 
B.  R.  829,  181  U.  S.  575;  In  re  Lachehieyer. 
Fed.  Cas.  7,966;  Wetmore  v.  Markoe,  13 
Am.  B.  R.  1,  196  U.  S.  68. 

A  judgment  for  alimony  included  in  his 
schedules  is  not  discharged  by  a  husband's 
discharge  in  bankruptcy,  and  the  wife  is 
not  precluded  from  objecting  to  the  cancel- 
lation of  such  judgment,  upon  the  ground 
that  a  discharge  has  been  granted,  merely 
because  she  may  have  other  remedies 
which  she  may  pursue  in  the  State  court 
upon  the  order  awarding  alimony.  Maier 
V.  Maier  (N.  Y.  Sup.  a.),  28  Am.  B.  R. 
856. 

110.  In  re  Houston  (D.  C,  Ky.),  2  Am. 
B.  R.  107.  94  Fed.  119;  Fite  v.  Fite,  5  Am. 
B.  R.  461,  61  S.  W.  26,  22  Ky.  L.  Rep. 
1,538. 

111.  181  U.  S.  575,  5  Am.  B.  R.  829. 
Compare  also  for  remedies,  Wagner  v. 
Houston  (C.  C.  A.,  6th  Cir.),  4  Am.  B.  R, 
596,  104  Fed.  133. 

112.  In    North    Carolina,    in    the   case   of 
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the  court  below  and  the  Supreme  Convt  being,  it  was  thought,  without  juris- 
diction to  determine  the  eflFect  of  the  discharge  in  die  proceeding  in  which 
i:  w«  granted. 

(7)  Maixtenance  OB  suppoBT  OF  WIFE  OB  CHILD. —  The  broad  principle 
that  obligations  to  the  sovereign  are  not  discharged  eeem^  to  exempt  euppon 
or  bastardy  orders  from  the  general  rule  thfit  all  provable  disabilities  are 
discharged.  A  husband's  obligation  to  support  his  divorced  wife  under  an 
agreement  to  pay  her  an  annuity,  "  during  her  life,  or  until  she  remarries,*' 
is  not  a  provable  debt  against  the  husband's  estate  in  bankruptoy,  and  is  not 
released  by  his  discharge.^^  This  clause  refers  only  to  the  involuntary  lia- 
bility under  the  common  law  for  support  of  wife  and  children,  and  to  any 
one-who  relieves  their  want.  It  does  not  refer  to  liabilitiee  for  goods  pur- 
chased by  a  husband  or  parent  and  used  by  wife  or  child ;  ^"  nor  does  it  apply 
to  medical  attendance  furnished  upon  the  express  or  implied  contract  of  the 
husband  or  parent  to  pay  therefor,  provided  there  is  no  breach  of  duty  on  tlie 
part  of  the  husband  or  parent."^  The  reported  cases  are  few,^*  but  the 
efficacy  of  the  principle  is  not  to  be  doubted,  even  without  the  affi»rmative 
declaration  of  the  amendatory  act  of  1903.  .Since  then,  such  obligations  are 
not  affected  by  a  discharge  in  bankruptcy. 

(8)  Seduction  of  an  unmarbied  female. —  There  was  sharp  conflict  of 
authority  in  respect  to  whether  in  such  a  case  a  judgment  was  barred.  It 
seemed  to  turn  on  whether,  under  the  laws  of  the  State,  the  gravamen  of  -tibe 

Arrington  v.  Arrington  (Sup.  Ct.,  N.  Car.),  113.  Dunbar  v.  Dunbar,  10  Am.  B.  R.  139. 
10  Am.  B.  R.  103,  the  court  distinguished  190  U.  S.  340,  affg.  180  Mass.  170.  See  Mc- 
the  case  of  Audubon  v.  Shufeldt,  5  Am.  Kittrick  v.  Gaboon,  10  Am.  B.  R.  139,  89 
B.  R.  839,  181  U.  S.  575,  and  held  that  a  Minn.  383,  95  N.  W.  223. 
final  judgment  for  alimony  entered  in  an-  114.  Schellenberg  v.  Mullaney,  16  Am.  B. 
other  State  upon  a  decree  for  an  absolute  R.  542,  112  N.  Y.  App.  Div.  384,  citing  Col- 
divorce  is  a  provable  and  dischargeable  lier  on  Bankruptcy  (4th  Ed.),  199. 
debt.  It  was  contended  that  the  United  115.  In  re  Ostrander  (D.  C,  N.  Y.)>  I^ 
States  Supreme  Court  based  its  decision  Am.  B.  R.  96,  139  Fed.  592,  holding  that 
upon  the  fact  that  a  decree  for  alimony  is  the  provision  has  probable  application  to 
not  a  fiAal  judgment  or  decree;  but  a  de-  cases  where  the  person  applying  for  dis- 
cree  for  alimony  entered  in  a  court  in  an-  charge  from  his  debts  had  so.  betrayed  his 
other  State,  being  held  final  by  the  courts  moral  and  legal  duty  as  a  husband  or  par- 
of  North  Carolina,  the  reasoning  of  the  ent  that  another  was  justified  in  providing 
United  States  Supreme  Court  is  not  con-  .  the  maintenance  and  support  denied  by  the 
elusive  ia  that  State.  In  Wetmore  v.  Wet-  one  upon  whom  the  law  places  the  primary 
more,  13  Am.  B.  R.  1.  196  U.  S.  68,  the  duty. 

Supreme    Court    in    effect    held    that    the  116.  In   re  Baker    (D.  C,  Kan.),  3  Am. 

amendment    of     1903,    excepting    alimony  B.  R.  101,  96  Fed.  954;  In  re  Hubbard  (D. 

from  a  discharge  in  bankruptcy,  is  merely  C,  111.),  3  Am.  B.  R.  528,  98  Fed.  710;  In 

declaratory  of  the  law  as  it  previously  ex-  re    Cotton,    Fed.    Cas.    3,269;    Hawkes   v. 

isted.  Cooksey,  13  Ohio  St.  242.     See  also  p.  .^SS. 

ante. 
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suit  was  loes  of  servioee  or  wilful  wrong."'  Thus,  in  New  York,  the  father 
i*  the  suitor,  and  tlie  injury  can  hardly  be  tenned  wilful  and  malicious  as 
to  him."*  In  other  Stat^,  the  daughter  may  sue,  and,  though  it  is  always 
doubtful  whether  that  which  is  consented  to  can  be  wilful  and  malicious,  the 
weight  of  authority  is  againdt  discharging  liabilities  to  her  of  this  character."^ 
Were  there  nothing  in  the  statute  that  seemed  to  refer  to  this  cla^s  of  wrongs, 
the  broad  principle  that  mere  liabilities  resting  entirely  in  tort  are  not  affected 
by  bankruptcy  would  probably  save  tbem  from  the  effect  of  a  discharge, 
though  the  same  question  seems  to  have  arisen  under  the  English  act  of 
1883,  which  was  silent  on  the  point^''*  Each  country  has  been  forced  to 
remedial  legislation.  Our  amendatory  law  of  1903,  like  the  English  act  of 
1890,^  has  now  settled  the  question.  S^uch  liabilities,  whether  to  father  or 
to  daughter,  are  hereafter  excepted  from  the  effect  of  a  discharge. ^*'"'  But 
liabilities  of  this  character  need  not  be  reduced  to  judgment  to  be  within 
this  exception,  as  in  England. 

(9)  Criminai.  convebsation. — Here  the  same  difficulty  exists.  It  is  only 
bj  a  stretch  of  meaning  that  a  judgment  of  this  character  can  be  held  "  an 
iujury  to  the  person  or  property  "  of  the  husband,  however  heinous  be  the 
wrong.^  However,  the  law  is  already  settled  in  New  York  in  favor  of  the 
iion-dischargeability  of  such  a  judgment,  and  by  the  court  of  last  resort^ 
On  principle,  this  conoluj^ion  is  eminently  right;  as  an  interpretation  of  mere 
words,  it  may  be  doubted.  The  question  has,  however,  been  determined,  the 
country  over,  by  the  amendatory  act  of  1903.  Liabilities  of  this  character 
are  not  barred  by  a  discharge.  As  the  law  now  stands  no  liability  growing 
out  of  breach  of  moral  duty,  whether  in  connection  with  the  domestic  rela- 

117.  Compare  In  re  Sullivan  (Ref.)>  N*.  judgment  in  an  action  in  form  for  breach 
Y.),  2  Am.  B.  R.  SO,  witb  In  re  Maples  (D.  of  promise  to  marry,  wherein  seduction  is 
C,  Mont),  5  Am.  B.  B-  426,  109  Fed.  919.  proven,    will    be    presumed    to    have    been 

118.  In  re  MeCauley  (D.  C,  N.  Y.),  4  awarded  for  the  seduction,  and  hence  is  not 
Am.  B.  R.  122,  101  Fed.  223 ;  Dialer  v.  Mo-  dischargeable  under  the  amendment  of  1903 
Cauley,  7  Am.  B.  R.  138,  66  N.  Y.  App.  Div.  to  section  17a  (2)  of  the  Bankruptcy  Act, 
42,  rpy|r.  s.  c,  6  Am.  B.  R.  491;  In  re  Sul-  excepting  from  a  bankrupt's  discharge  lia- 
livan  (Rcf.,  N.  Y.),  2  Am.  B.  R.  30.  bility  for  the   seduction  of   an  unmarried 

119.  In  re  Maples  (D.  C,  Mont.),  5  Am.  female.     In  re  Warth   (C.  C.  A.,  2d  Cir.), 
B.  R.  426,  105  Fed.  919.     And  compare,  as  29  Am.  B.  R.  210,  revg.  28  Am.  B.  R.  41. 
disagreeing  with  the  New  York  rule.  In  re  122.  Compare  In  re  Tinker  (D.  C,  N.  Y.), 
Freche  (D.  C,  N.  J.),  6  Am.  B.  R.  470,  109  3  Am.  B.  R.  580,  99  Fed.  79. 

I'ed.  620.  123.  Colwell  v.  Tinker,  7  Am.  B.  R.  334, 

120.  See  Eng.  Act  of  1883,  H  30  (1).  169  N.  Y.  531,  62  N.  E.  668,  58  L.  R.  A, 

121.  See  Eng.  Act  of  1890,  §  10.  765.   affg.   s.   c,   6   Am.   B.  R.   434.     This 
121a.  Judgment  in  action  for  Inreach  of      case  was  affirmed  by  the  United  States  Su- 

promise  where  seduction  la  alleged. —  In  the  preme  Court  in  11  Am.  B.  R.  568,  193  U.  S. 
ab«fnce  of  a  showing  to  the  contrary,  a      473. 
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tioTiB  or  otherwise,  eave  breach  of  promise  of  marriage,  is  affected  by  tlie 
judgment  debtor's  discharge. 

(10)  Other  wilful  and  malicious  injuries.— It  is  well  settled  thai, 
aside  from  the  liabilities  excepted  by  the' amendatory  act  of  1903,  obligatinu> 
claimed  to  be  within  this  subdivision  must  be  (a)  both  wilful  and  malicioiu? 
injures  and  (b)  to  the  person  or  property  of  another."*  Such,  it  is  thought, 
would  be  a  slander  6r  a  libel,  and  probably  a  malicious  prosecution  or  an 
assault,  and  the  cases  contra  under  former  laws  are  no  longer  controlling;  ^^ 
but  a  liability  for  trespass  or  for  arrest  due  to  negligence^  even  if  after 
liquidation,  is  not.  Each  case  will  depend  on  its  own  facts.  However,  as 
this  subdivision  tends  to  impair  the  bankrupt's  remedy,  the  statute  being 
highly  remedial,  these  exceptions  should  be  so  construed  as  to  affect  that 
remedy  only  so  far  as  is  necessarily  required  by  its  express  terms. 

0.  Debts  not  schednled. —  There  is  a  notable  departure  in  the  provisions  of 
subdivision  3  of  this  section  from  the  weight  of  authority  under  the  former 
law.  Jurisdiction  of  the  creditor  now  dependa,  not  on  the  petition  and  the 
adjudication,"^  but  on  the  facts,  either  that  the  debt  was  "  duly  scheduled  in 
time  for  proof  and  allowance,"  ^^  or,  if  not,  that  the  **  creditor  had  notia^ 
or  actual  knowledge  of  the  proceedings  in  bankruptcy."  The  cases  thus  far 
are  imiform  in  interpreting  the  words  of  this  subdivision  to  mean  w^at  thev 
say.^     A  written  notice  need  not  be  served  upon  the  creditor,  but  actual 

ia4.  Compare  In  re  Tinker  (D.  C,  N.  Y.),  6  Am.  B.  R.  430,  33  N.  Y.  Misc.  505;  In  re 

3  Am.  B.  R.  58D,  99  Fed.  79;  In  re  SuUi-  Beerman  (D.  C  Ga.),  7  Am.  B.  R.  431,  112 

▼an  (Ref.,  N.  Y.),  3  Am.  B.  R.  30.  Fed,   663;   Hayer   v.   Comstock    (Sup.  Ct.» 

125.  For  instance,  In  re  Simpson,  Fed.  Iowa),  7  Am.  B.  R.  493;  In  re  Monroe 
Cas.  12,879.     See  cases,  p.  395,  wnte,  (D.  C,  Wash.),  7  Am.  B.  R.  706,  114  Fed. 

126.  Black  v.  Blazb.  117  Mass.  17;  Piatt  393;  Zimmerxnan  v.  Ketelmm  (Sup.  Ct.. 
V.  Parker,  6  T.  &  C.  377;  Lamb  v.  Brown,  Kan.),  11  Am.  B-  R.  190;  Broadway  Trust 
P«d.  Cas.  8,011.  Oo.  v.  Manbeim,  14  Am.  B.  R.  123,  47  N.  Y. 
.  126a.  Time  for  pxo«f  and  allowance.—  Misc.  415;  Custard  v.  Wiggerson  (Sup.  Ct.. 
Where  a  debtor  in  filing  his  schedules  in  Wis.),  17  Am.  B.  K  337;  Finnell  v.  Armourt 
bankruptcy  omitted  therefrom  any  refer-  (Sup.  Ct.,  Utah),  26  Am.  B.  R.  «802,  806. 
once  to  plaintiff's  claim  and  failed  to  sched-  Judgment  note  waiving  exemptions.— 
ule  such  debt  at  all  until  within  four  days  Where  a  creditor  of  a  bankrupt,  holding 
of  the  expiration  of  the  year  for  proving  a  judgment  note  with  a  waiver  of  exemp- 
claims,  so  that  the  plaintiff  did  not  have  tion,  does  not  present  it  in  bankruptcy  pro- 
time  to  have  his  debt  proved  and  allowed,  ceedings,  although  he  has  knowledge  of 
such  debt  was  not  duly  scheduled  "in  time  such  proceedings,  he  cannot  thereafter  en- 
for  proof  and  allowance  "  and  therefore  was  force  judgment  on  the  note.  Claster  v. 
not  discharged.  McCreery  &  Co.  v.  Brown  Soblo,  10  Am.  B.  R,  446,  %2  Pa.  Super. 
(Pa.  Ct.  of  Com.  PI.),  29  Ani.  B.  R.  238.  Ct.  631. 

127.  Fider  v.  Mannheim.  81  N.  W.  2;  Col-  The  purpose  of  this  subdivision  was  to 
lins  v.  McWalters.  6  Am.  B.  R.  593,  35  remedy  a  defect  in  the  previous  .bank- 
N.  Y.  Misc.   648 ;   Tyrrel   v.  Hammerstein,  ruptcy  act  by  which  a  debt  was  discharged. 
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knowledge  is  sufficient,  and  facts  occurring  before  or  after  the  oammeinc^ 
ment  of  the  proceedings  are  competent  to  establish  such  knowledge.^^  The 
Supreme  Court  has  also  impliedly  sustained  the  eonstitutionalil^  of  theae 
provisions.^  Extreme  exactness  must  thus  be  used  in  describing  the  creditor 
by  name,  or  he  will  not  be  "  duly  scheduled ;"  ^  the  sohedule  of  the  residence 

ules  as  the  creditor,  and  having  had  actual 
iwtice^  although  his  residence  was  incor- 
rectly stated  in  the  schedules,  his  debt 
will  be  discharged.  Kaufman  v.  Schreier, 
17  Am.  B.  R.  314,  108  N.  Y.  App.  Div.  298. 

In  Liesum  v.  Krauss,  35  N.  Y.  Misc.  376, 
the  creditor's  name  was  Liesum,  but  he  wa^ 
scheduled  as  Liesman,  and  his  debt  was 
held  not  discharged.  See  also  Columbia 
Bank  v.  Birkett,  9  Am.  B.  R.  481,  174  N.  Y\ 
112;  affd.  sub  nom  Birkett  v.  Ck>lumbia 
Bank,  195  U.  S.  345,  13  Am.  B.  R.  691^ 
in  which  case  the  bankrupts  had  scheduled 
a  debt  represented  by  their  promissory  note 
in  the  name  of  the  payee,  when  they  knew 
it  was  held  by  a  discount  1)ank,  which  had 
no  notice  or  actual  knowledge  of  the  bank* 
niptcy  proceedings  prior  to  the  bankrupt's 
discharge;  ft  was' held  that  the  bank  was 
not  bound  thereby  aiid  could  recover  on  the 
note  against  the  bankrupts. 

^Tiere  a  bankrupt  in  his  schedule  of 
creditors,  in  scheduling  a  debt,  gare  as  the 
name  of  a  creditor,  "C.  Ferger,"  instead  of 
"  Charles  Perger,'*  and  his  residence  merely 
as  "  Indianapolis,"  and  the  proof  showed 
that  the  information  furni^ed  in  the  sched- 
ules did  not  result  in  the  creditor's  receiv- 
ing notice  of  the  bankruptcy  proceedings, 
the  debt  was  not  duly  scheduled  so  as  to 
be  discharged.  Kreitlein  ▼.  Ferger  (Md. 
App.  Ct.).  28  Am.  B.  R.  908. 

As  to  failure  to  schedule  name  and  resi- 
dence of  receiver  of  corporation  appointed 
in  action  to  enforce  liability  of  stockholder, 
whore  names  of  creditors  are  scheduled,  see 
TiOngfield  v.  Minnesota  Sav.  Bank.  14  Am. 
B.  R.  413.  95  Minn.  54,  103  N.  W.  706. 

The  use  of  ditto  marks  to  indicate  the 
residence  of  a  creditor  is  ineffectual.  Haack 
V.  Theise,  16  Am.  B.  R.  699,  55  N.  Y. 
Misc.  3. 


even  though  the  name  of  the  creditor  was 
omitted  from  the  schedules,  provided  such 
omission  was  not  willful  nor  fraudulent, 
even  though  the  creditor  had  no  notice  nor 
knowledge  of  the  proceedings.  Broadway 
Trust  Co.  V.  Manheim,  14  Am.  B.  R.  122, 
47  N.  Y.  Misc.  415;  Tyrrel  v.  Hammerstein, 
6  Am.  B.  R.  430,  33  N.  Y.  Misc.  505. 

12S.  Knapp  v.  Harold,  11  Am.  B.  R.  190 
note,  25  Ohio  C.  C.  Rep.  213;  New  England 
Advertising  Co.  v.  Leilson  (Pa.  Ct.  Com. 
Pleas),  29  Am.  B.  R.  62,  holding  that  notice 
of  bankruptcy  proceedings  to  an  agent  of 
the  creditor  who  sought  to  collect  the  claim 
against  the  bankrupt  constitutes  sufficient 
knowledge. 

Service  of  process  or  personal  notice  is 
not  essential  to  the  binding  force  of  a  dis- 
charge. Hanover  Kat.  Bank  v.  Moyses,  8 
Am.  B.  R.  1,  186  U.  8.  181. 

129.  Hanover  Nat.  Bank  v.  Moyses,  186 
r.  S.  181,  8  Am.  B.  R.  1. 

130.  See  p.  234,  ante.  ^ 
What    constitutes    "duly    scheduled.'^ — 

The  claim  of  a  creditor  named  "  Custard  ** 
is  not  duly  scheduled  under  the  name  of 
"Castard.*  and  is  not  affected  ~  by  the 
bankrupt's  discharge.  Custard  v.  Wigger- 
ion  (Sup.  Ct.,  Wis.),  17  Am.  B.  R.  337. 
Where  a  creditor's  address  in  the  schedules 
was  given  "  Leader  Building,  5th  avenue, 
Pittsburgh,  Pa.,"  instead  of  "  Maeder  Build- 
ing, 5th  avenue.  Pa.,"  which  is  his  proper 
address*  it  wms  held  to  be  insufficient.  Reed 
V.  Dippell  (Ot.  of  Common  Pleas.  Pa.),  17 
Am.  B.  R.  371.  Where  the  schedule  gives 
the  address  of  creditors  as  "  317  Main 
street,  New  York  city,"  there  is  no  pre- 
sumption that  notices  so  addressed  reached 
thera  at  "  317  Main  street.  Cincinnati, 
Ohio."  Wertheimer  v.  Howard,  14  Am.  B. 
R.  547,  47  N.  Y.  Misc.  145.  A  surviving 
partner  is  correctly  described  in  the  sched- 
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of  a  creditor  as  "  unknown,"  when  it  could  have  been  ascertained  by  the 
exercise  of  reasonable  diligence,  would  prevent  a  dischai^  of  the  debt"^ 
A  failure  to  use  due  efforts  to  learn  the  street  number  of  a  judgment  creditor, 
will  deprive  the  petitioner  of  the  right  to  a  dischai^e  of  such  judgment."*  It 
is  clear  also  that  where  the  failure  to  schedule  the  actual  owner  of  the  debt 
was  intentional,  such  debt  will  not  be  discharged,^^  but  not  if  there  was 
actual  notice."*  "Actual  knowledge  of  the  proceedings  "  contemplated  by 
this  section  is  a  knowledge  in  time  to  avail  a  ore-ditor  of  the  benefits  of  the 
law  —  in  time  to  give  him  an  equal  opportimity  with  other  creditors — not 
Ck  knowledge  that  may  come  so  late  as  to  deprive  him  of  participation  in  the 
administration  of  the  affairs  of  the  estate  or  to  deprive  him  of  dividends.^*^ 
Knowledge  obtained  from  reading  the  newspapers  and  from  verbal  communi- 
ci'tion  has  been  held  to  be  sufficient."®  The  burden  of  proof  is  upon  the 
bankrupt  to  establish  the  fact  that  the  debt  was  duly  scheduled  or  that  the 
creditor  had  notice  or  actual  knowledge  of  the  proceedings.^'' 


131.  Schiller  v.  Weinstein,  15  Am.  B.  R. 
183,  47  N.  Y.  Misc.  622. 

Failure  to  state  that  address  was  un- 
known.— ^A  debt  arising  on  a  promissory 
note  is  not  discharged  where  tl.e  schedules 
failed  to  state  the  name  and  address  of 
the  holder  of  the  note  or  that  the  address 
■was  unknown  and  the  addresses  of  the  per- 
sons who  were  to  be  accommodated  and  the 
place  where  the  debt  was  contracted  and 
whether  the  liability  was  joint,  several  or 
individual.  Haaard  Mfg.  Co.  v.  Brown  (Ct. 
of  Common  Pleas,  Pa.).  25  Am.  B.  R.  903. 

Judgment  creditor  scheduled  as  unknown. 
—  Where  a  bankrupt  in  scheduling  a  judg- 
ment set  forth  the  residence  and  occupa- 
tion of  the  judgment  creditors  as  "Vn- 
known— California,"  though  he  had  actual 
knowledge  of  their  residence  and  post-of- 
fice address,  and  the  judgment  creditors  did 
not  learn  of  the  bankruptcy  proceedings 
until  long  after  bankrupt's  discharge,  the 
judgment  was  not  properly  scheduled  so  as 
to  come  within  the  terms  of  bankrupt's 
discharge,  and  a  motion  to  cancel  said 
judgment  because  of  the  disrharge  should 
be  denied.  Miller  v.  Ouasti  (V.  S.  Sup. 
Ct.K  29  Am.  B.  R.  201.  affg.  203  N.  Y.  259. 
26  Am.  B.  R.  797.  9fi  X.  K.  416. 

132.  Cagl'ostro  v.  Indolle.  17  Am.  B.  R. 
fnsr,.  5S  X.  Y.  Misc.  44,  holding  that  where 


a  bankrupt  schedules  the  residence  of  a 
judgment  creditor  as  "Mulberry  street, 
New  Cork  City,"  and,  owing  to  failure  to 
give  the  street  number,  the  creditor,  who 
had  resided  in  one  house  in  said  street  for 
more  than  ten  years  last  past,  receives  no 
notice  of  the  bankruptcy  proceedings,  and 
denies  any  knowledge  thereof,  the  claim 
will  not  be  discharged. 

133.  Columbia  Bank  v.  Birkett,  9  Am.  B. 
R.  481,  174  X.  Y.  112;  affd.  8ub  nom. 
Birkett  v.  Columbia  Bank,  195  U.  S.  345. 
12  Am.  B.  R.  691,  holding  that  where  bank- 
rupts sclredules  a  debt,  represented  by  their 
promissory  note,  in  the  name  of  their 
payee,  when  they  know  it  is  held  by  a  dis« 
count  bank,  and  in  this  matter  deprives  the 
bank  of  notice  of  their  proceeding  in  bank- 
ruptcy, the  bank  may  subsequently  recover 
on  the  note. 
*  134.  Zimmerman  v.  Ketchum,  11  Am. 
B.  R.  190,  71  Pac.  264,  76  Kan.  98. 

136.  Birkett  v.  Columbia  Bank,  12  Am. 
B.  R.  691,  195  U.  S.  345. 

136.  Kaufman  v.  Schreier,  17  Am.  B.  R. 
:]14,  lOS  X.  Y.  App.  Div.  298;  Morrison 
V.  Vaughan,  IS  Am.  B.  R.  704,  119  X.  Y. 
App.  Div.  1S4. 

137.  Weidenfold  v.  Tillinghast.  18  Am. 
B.  R.  531.  54  Misc.  90,  104  X.  Y.  Supp.  712. 
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d.  Kdnciary  debts. —  (i)  Ik  general. —  The  language  of  the  present 
bankruptcy  act  as  'to  "  fiduciary  capacity  "  is  not  materially  different  from 
that  of  the  act  of  1867,  and  the  same  rules  of  construction  should  be  ap- 
plied.^*^  Manifestly  the  words  "  were  created  by  his  fraud,  embezzlem^at, 
Diisapproriationy  or  defalcation  while  acting  as  an  officer  or  in  any  tidoiciary 
capacity"  refer  to  such  technical  trusts  as  were  included  in  the  phrase 
•  fiduciary  debts  "  so  frequently  used  in  cases  under  the  former  law,^  and 
not  trusts  which  the  law  implies  from  the  contract. ^^  Fraud  of  officers 
or  of  persons  in  a  fiduciary  capacity  is  what  is  here  meant,  and  not  the 
ordinary  fraud  of  an  ordinary  debtor  in  so  disposing  of  his  property  as  to 
hinder,  delay  or  defraud  his  creditors.^*^  An  officer  of  a  corporation  is  an 
'•  oflSoer  "  wi&in  the  meaning  of  this  provision."*  The  distinction  between 
mere  frauds  in  fact  and  wrongs  committed  by  private  or  public  trustees  was 
Dot  so  clearly  indicated  in  the  former  law.  Subdivision  2,  with  the  limita- 
tions already  indicated,  now  has  to  do  with  the  one ;  subdivision  4  with  the 
other.  The  words  used  in  the  act  of  1841,  "  debts  contracted  in  consequence 
of  a  defalcation  as  a  public  officer  or  executor,  administrator,  guardian  or 
trustee,  or  while  acting  in  any  fiduciary  capacity  "  are  very  similar  to  and 
illuminate  those  in  the  present  law. 

(2)    CONSTRXJCTION  OF  WORDS  "  WHILE  ACTING  AS  AN^OFFICBDR  OK  IN  ASTT 

FIDUCIARY  CAPACITY.^'  —  Somc  difficulty  fonnerly  existed  as  to  the  construic- 
tion  of  the  qualifying  words  "  while  acting  as  an  officer  or  in  any  fiduciary 
capacity,"  It  was  held  in  a  number  of  cases  that  such  words  only  applied  to 
a  "  defalcation,^'  and  did  not  limit  "  fraud,"  so  that  under  this  subdivision 
any  debt  created  by  fraud  could  not  be  discharged.^*'    But  the  Supreme  Court 

18S.  LeBlie  ▼.  Shaw,  19  Am.  B.  R.  86S,  leged     fraudulent     transfer;     Barrett     ▼. 

122  N.  Y.  App.  Div.  99,  106  N.  Y.  Supp.  Prince  (C.  C.  A.,  7th  Cir.),  16  Am.  B.  B. 

1,012.  «4,  143  Fed.  308;  Matter  of  Adier   {C.  (X 

139.  Bracken   v.   Miller    (C.   C,   Me.),   5  A.,  2d  Cir.),  16  Am.  B.  R.  414,  144  Fed. 
Am.  B.  R.  23,  104  Fed.  522.  695;   Matter  of  Floyd    (D.   C,  N.  Y.),  15 

The    words     "  fraud."     "  embezzlement "  Am.  B.  R.  277. 

and   "misappropriation"    have    been    held  Setting  aside   sale  as  fraudulent. —  Tlie 

not  to  refer   to  the   individual   debtor  re-  mere  fact  that   incidentally  to  the  coUec- 

ferred  to  in  subdivision  (2)  of  this  section.  tion  of  a  debt  a  sale  of   property  is  set 

Tn  re  BuUis,  7  Am.  B.  R.  238,  68  N.  Y.  App.  aside  as  fraudulent  does  not  make  the  debt 

Div.  508.  one  created  by  fraud,  nor  prevent  its  being^ 

140.  Bracken    v.   Milner    (C.   C,   Mo.),   5  released  by  a  discharge.     In   re  Blumber^ 
Am.  B.  R.  23,  104  Fed.  522.  (D.  €.,  T«nn.),  1  Am.  B.  R.  633,  133  Fed. 

141.  Morse  v.  Kaufman   (Sup.  Ct.,  Va.).  845,  revg.  1  Am.  B.  R.  627. 

7  Am.  B.  R.  549;  Reeves  v.  McCracken  (N.  14t.  In  re  riulick  (D.  C,  N.  Y.),  26  Am. 

T.  Eq.),  13  Am.  B.  R.  680,   where  it  was  B.  R.  362. 

held  only  technical  trusts  were  within  the  148.  Tn  re  Butts   (D.  C,  N.  Y.),  10  Am. 

section,  and  it  had  no  application  to  an  al-  B.  R.  16.  120  Fed.  960;  In  re  Wollock  (D. 
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in  the  case  of  Qrawford  v.  Burke,^**  has  established  a  contrary  doctrine,  and 
the  true  interpretation  is  that  such  words  qualify  and  limit  each  of  the  words 
"  fraud,"  "  embezzlement "  and  "  misappropriation,''  as  well  as  the  word 
'*  defalcation."  "^ 

(3)  Who  are  fiduciary  debtors. —  Manifestly  only  public  officers  and 
trustees;  and  not,  as  we  have  already  seen,  agents,  factors,  commissionmen, 
and  the  like/^     A  naked  bailee  of  money  under  an  express  agreement  to 


C,  111.),  9  Am.  B.  R.  685,  120  Fed.  516; 
Frey  v.  Torrey,  8  Am.  B.  R.  195,  70  N.  Y. 
App.  Div.  166,  affd.  175  N.  Y.  501. 

144.  12  Am.  B.  B.  659,  195  U.  S.  176. 
146.  The  limitation  of  the  application  of 
thi»  subdivision  to  fraud,  embi^zzlement, 
misappropriation,  or  defalcation  of  the 
bankrupt  while  acting  as  an  officer  or  in 
any  fiduciary  capacity  is  not  according  to 
the  decision  in  8ome  jurisdictions.  For  in- 
stance, in  the  case  of  Ci*awford  v.  Burke, 
11  Am.  B.  R.  15,  201  111.  581.  it  was  held 
that  the  exception  contained  in  the  fourth 
subdivision  applied  to  debts  fraudulently 
created  where  no  judgment  had  been 
obtained,     or     to    those    created    by    the 

•  embezzlement  of  the  bankrupt  regardless 
of  the  fact  that  he  was  not  acting  as  an 
officer  or  in  a  fiduciary  capacity.  This 
case  has  been  reversed  by  the  Supreme 
Court  of  the  United  States,  reported  12 
Am.  B.  R.  659,  195  U.  S.  176.  In  the  case 
of  Watertown  Carriage  Co.  v.  Hall,  11  Am. 
B.  R.  li.  176  N.  Y.  313,  it  was  held  that 
a  complaint  alleging  that  the  defendant 
wrongfully  and  fraudulently  embezzled  and 
misappropriated  the  plaintiff's  money  stated 

'  a  cause  of  action  to  whicli  the  discharge 
of  the  defendant  in  bankruptcy  was  no  de- 
fense; the  court  cited  in  support  of  its 
contention  the  case  of  Crawford  v.  Burke, 
11  Am.  B.  R.  16,  201  111.  581.  In  the  case 
of  Frey  v.  Torrey,  8  Am.  B.  R.  196,  70  N. 
Y.  App.  Div.  166;  affd.  on  opinion  below, 
175  N.  Y.  501,  it  was  held  that  the  words 
"  While  acting  as  an  officer  or  in  any  fidu- 
ciary capacity."  do  not  qualify  the  words 
"  fraud,'*  "  embezzlement,"  and  "  misap- 
propriation.'' but  only  the  word  "  defalca- 
tion." This  case  was  in  effect  overruled  by 
Crawford  v.  Burke,  12  Am.  B.  R.  659,  195 


U.  S.  176,  which  held  that  such  words 
qualified  "  fraud,"  "  embezzlement "  and 
"  misappropriation,"  as  well  as  **  defalca- 
tion." Tindle  v.  Birkett,  15  Am.  B.  R.  179, 
183  N.  Y.  267,  affd.  18  Am.  B.  R.  121,  205 
U.  S.  183. 

The  words  **  embezzlement "  or  **  misap- 
propriation "  may  not  be  construed  inde- 
pendently of  "  in  a  fiduciary  capatity."  In 
•  re  Ennis  &  Stoppani  (D,  C,  N.  Y..),  22  Am. 
B.  R.  679,  171  Fed.  755. 

The  word  *'  defalcation  **  is  broader  than 
'•  embezzlement  "  or  "  misappropriatioii,'* 
and  neither  class  of  debts  so  created  should 
be  construed  out  of  the  section.  In  re 
Butts  (D.  C,  N.  Y.),  10  Am.  B.  R.  16,  120 
Fed.  960. 

Fiduciary  capacity. —  An  indebtedness  of 
a  bankrupt  arising  from  the  embezzlement 
or  misappropriation  of  the  funds  of  a  na- 
tional bank,  while  he  was  an  officer  thereof, 
is  incurred  in  a  "fiduciary  capiacity."  Har- 
per V.  Rankin  (C.  C.  A.,  4th  Cir.),  15  Am. 
B.  R.  608,  141  Fed.  626,  affg.  13  Am.  B.  R. 
430.  In  Hyde  &  Sons  v.  Lesser,  12  Am.  B. 
R.  659  (note).  95  N.  Y.  App.  Div.  320,  87 
N.  Y.  Supp.  878,  it  was  held  that  a  dis- 
charge is  not  a  release  from  liability  for 
fraud,  though  such  fraud  was  not  perpe- 
trated while  acting  as  an  officer  or  in  any 
fiduciary  capacity. 

146.  See  p.  401,  ante.  And  compare 
Chapman  v.  Forsyth,  2  How.  202;  Henne- 
quin  v.  Clews,  111  U.  S.  676;  In  re  Brown, 
Fed.  Cas.  1,979;  In  re  Basch  (D.  C,  N.  Y.), 
3  Am.  B*  R.  235,  97  Fed.  761 ;  In  re  Bullis. 
7  Am.  B.  R.  238,  68  N.  Y.  App.  Div.  508. 

''A  factor  or  agent  who  sells  the  goods 
of  his  principal  and  fails  to  pay  over  the 
money  collected  is  not  guilty  of  misappro- 
priation, while  acting  in  a  fiduciary  capa- 
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keep  safely  and  pay  over  on  request  is  not  acting  in  a  "  fiduciary  capacity.''  "' 
Rut  the  refusal  of  a  factor,  upon  grounds  not  legally  tenable,  to  return  unsold 
irrodd  after  demand,  renders  his  liability  therefor  a  debt  created  by  his  fraud, 
embezzlement  or  misappropriation  while  acting  in  a  fiduciary  capacity.^** 
Although  it  may  not  be  entirely  free  from  doubt,  the  term  "  officer  "  has  been 
held  to  mean  officers  of  private  corporations  and  to  be  of  broader  application 
than  the  words  "  public  officer  "  as  used  in  thie  act  of  1867.^*^  It  is  thought, 
t\i^  word  "  misappropriation  "  means  little  more  than  its  companion  word 
''  embezzlement."     The  term  "  fraud    •     .     .     in  any  fiduciary  capacity " 


eity,  within  the  meaniD^  of  the  Bankruptcy 
Act."  In  re  Adler  (C.  C.  A^  ad  Cir.),  18 
\m.  B.  R.  240,  152  Fed.  422;  In  -re  Ennis 
k  Stoppani  (D.  C,  N.  Y.),  22  Am.  B.  R. 
679,  171  Fed.  756, 

The  term  "fiduciary"  has  been  held  by 
the  United  States  Supreme  Court,  as  well 
as  other  courts,  to  apply  to  what  may  be 
understood  as  technical  or  express,  rather 
than  implied,  trusts,  and  as  excluding  from 
:^uch  interpretation  frauds  by  commission- 
men,  brokers,  agents,  etc.  Gee  v.  Gee,  7 
Am.  B.  R.  500,  84  Minn.  384. 

Failure  to  pay  ovei  proceeds  of  sale. — 
Where  bankrupts  pledged  as  security  for 
loans  certain  accounts  for  merchandise  sold, 
under  an  agreement  to  hold  in  trust  lor 
the  pledgees  any  returned  merchandise  or 
to  deliver  the  same  to  the  pledgees  who 
were  to  be  considered  as  having  sole  title 
thereto,  unless  bankrupts  should  pay  the 
}>Iedgees  for  the  goods  or  resell  them  and 
pay  over  the  proceeds,  a  claim  based  upon 
the  failure  of  bankrupts  to  pay  over  the 
proceeds  of  the  sale  of  cert^n  returned 
merchandise  is  dischargeable  under  section 
IT.  the  liability  not  being  one  created  while 
acting  in  a  "  fiduciary  capacity  "  nor  con- 
stituting a  willful  injury  to  property 
within  the  meaning  of  said  section.  In  re 
Toklas  Bros.  (D.  C,  N.  Y.),  39  Am.  B.  R. 
709. 

147.  Lewis  v.  Shaw,  19  Am.  B.  R.  866, 
122  N.  Y.  App.  Div.  966. 

Deposit  of  check  for  purchase  of  stock. — 
Where  one  deposited  a  check  for  a  sum  of 
money  with  bankers  and  brokers  with  an 
order    to     purchase     certain     stock,     but 


coimtermanded  the  order  before  the  stock 
was  bought  and  demanded  the  return  of 
the  money,  which  was  not  returned^  the 
bankers  and  brokers  did  not  contract  with 
the  defendant  while  acting  in  a  '*  fiduciary 
capacity,''  within  the  meaning  of  section  17 
of  the  bankruptcy  act.  Clark  v.  MlUiken 
(App.  Term,  N.  Y.),  35  Am.  B.  R..  680. 

148.  Mathieu  v,  Goldberg  (C.  C,  N.  Y.)^ 
19  Am.  B.  R,  191,  156  Fed.  541. 

149.  Harper  v.  Rankin  (C.  C.  A.,'  4tli 
Cir.),  15  Am.  B,  R.  608,  141  Fed.  62G,  72 
a  C.  A.,  320,  followed  in  In  re  Gulick  {D. 
Q.,  N.  Y.),  26  Am.  B.  R.  362.  See  Matter 
of  Wenman  (D.  C,  N.  Y.),  16  Am.  B.  R. 
690,  153  Fed.  910,.  holding  that  there  may 
be  some  doubt  as  to  whether  the  term 
"  officer "  applies  to  any  officer,  including 
an  officer  of  a  corporation. 

Meaning  of  word  "officer."— In  the  case 
of  In  re  Harper  (D.  C,  Va.),  13  Am,  B. 
R.  430,  133  Fed.  970,  the  court  said: 
''While  the  question  has  not,  so  far  .as  I 
am  advised,  been  decided,  it  seems  to  me 
that  the  change  in  phraseology  from  "  pub- 
lic officer "  to  "  officer "  shows  an  intent 
to  change  the  meaning  of  the  law  in  this 
respect.  For  authority  in  supporting  this 
view,  we  need  go  no  further  back  than 
to  the  language  so  recently  used  by  the  Su- 
preme Court  in  the  case  of  Crawford  v. 
Burke :  '  Our  own  view,  however,  is  that 
a  change  in  phraseology  creates  a  presump- 
tion of  a  change  in  intent,  and  the  Con- 
gress would  not  have  used  such  different 
language  in  section  17  from  that  used  in 
section  33  of  the  Act  of  March  2,  1867,  c. 
14,   Stat.    533,   without   thereby   intending 
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clearly  refers  to  wrongs  committed  by  such  private  trustees  as  attorneys/* 
execntore,^^  guardians/^^  and  trustees  in  general.^  The  debt,  however, 
should  be  due  from  the  trustee,  executor,  administrator,  or  guardian  in  his 
official  capacity. ^^  It  has  been  held  that  the  "  fiduciary  capacity  "  here  re- 
ferred to  relates  to  that  of  a  trustee  of  an  express  trust/^  The  phrase 
implies  a  fiduciary  relation  existing  previous  to  or  independently  of  the  par- 
ticular transaction  out  of  which  the  debt  arose;  it  does  not  embrace  debts 
arising  out  of  a  particular  transaction  oondu<3ted  by  an  agent.*^*"  When  a 
partnership  is  dissolved  by  the  death  of  one  of  the  partners  the  survivor 


a  change  of  meaning.  The  substitution  of 
the  word  *  officer '  f  o  the  phrase  *  public 
officer'  cannot  properly  be  considered  in- 
tentional. The  exact  phraseology  of  such 
legislation-  is  of  too  great  importance  to 
justify  such  a  presumption.  The  change 
of  language,  therefore,  evidenced  some 
change  of  meaning,  and  I  have  been  unable 
to  ascribe  to  it  any  other  change  of  mean- 
ing than  to  include  officers  of  private  cor- 
porations. The  word  '  officer '  is  clearly  of 
broader  meaning  than  the  words  '  public 
officer.'  That  a  director  and  vice-president 
of  a  private  corporation,  such  as  a  na- 
tional banking  association,  is  an  'officer' 
of  such  corporation  not  only  in  pouplar 
language,  but  in  the  language  of  almost 
countless  judicial  decisions  and  law  text 
books,  and  the  acts  of  Congress  will  not 
be  disputed." 

IffO.  Flanagan  ▼.  Pearson,  42  Tex.  1; 
Heffner  v.  Jayne,  39  Ind.  463;  White  v. 
Piatt,  5  Den.  (N.  Y.)  274.  Contra:  Wol- 
cott  V.  Hodge,  81  Mass.  547. 

151.  Crisfield  v.  State,  55  Md.  192;  Lara- 
more  V.  McKenzie,  60  Ga.  532.  And  com- 
pare Amoskeag  Mfg.  Co.  v.  Barnes,  49  N. 
H.  312;  Brown  v.  Hannagan  (Sup.  Jud.  Ct., 
Mass.),  27  Am.  B.  R.  294. 

162.  Carlin  v.  Carlin,  8  Bush  (Ky.),  141; 
Halliburton  v.  Carter,  55  Mo.  435;  Simp- 
son V.  Simpson,  80  N.  C.  332;  In  re  May- 
bin.  Fed.  Cas.  9,337. 

163.  Flagg  V.  Ely,  1  Edm.  Sel.  Cas.  206; 
Pinkston  v.  Brewster.  14  Ala.  315;  Kings- 
land  V.  Spalding,  3  Barb.  Ch.   (N.  Y.),  341. 

154  Coleman  v.  Davis,  45  Ga.  489; 
Madison   v.   Dunkle,    114  Ind.   262;    Amos- 


keag Mfg.  Co.  V.  Barnes,  49  N.  H.  312. 

166.  Matter  of  Wenman  (D.  C,  N.  Y.). 
16  Am.  B.  R.  690,  153  Fed.  910,  in  which 
Holt,  District  Judge,  says:  *'The  au- 
thorities establish  that  the  phrase  *  while 
acting  as  an  officer  or  in  any  fiduciary 
capacity '  qualify  all  the  preceding  words 
'fraud,  embezzlement,  misappropriation  or 
defalcation,'  and  do  not  simply  refer  to  the 
last  word  'defalcation,'  and  that  the 
'  fiduciary  capacity '  referred  to  in  this  sec- 
tion relates  to  that  of  a  trustee  of  an  ex- 
press trust." 

Agent  to  collect  funds. —  A  discharge  id 
bankruptcy  does  not  release  an  agent  from 
liability  to  account  for  moneys  collected 
upon  certain  notes  and  mortgages  en- 
trusted to  him  in  a  fiduciary  capacity  for 
collection.  Williams  v.  Virginia-Carolina 
Chemical  Co.  (Ala.  Sup.  Ct.),  31  Am.  B.  R. 
64. 

But  see  American  Agri.  Chemical  Co.  v. 
Berry  (Me.  Sup.  Ct.),  31  Am.  B.  R.  142, 
holding  that  where  a  bankrupt  has  failed  to 
pay  or  account  for  fertilizer  shipped  to  him 
for  sale  under  a  contract  providing  that  he 
would  hold  the  proceeds  of  sales  and  goods 
remaining  unsold  ''  in  trust  **  and  separate 
for  the  settlement  of  his  account,  his  lia- 
bility is  not  created  **  in  a  fiduciary  capa- 
city*' so  as  to  be  excepted  from  his  dis- 
charge. 

156«.  Mere  agency  insufficient  to  show 
fiduciary  relation. —  An  agent  intrusted  by 
his  principal  with  beer  to  deliver  to  labor- 
ers under  his  supervision,  and,  after  deduct- 
ing the  purchase  price  thereof  from  their 
wages,  to  turn  the  same  over  to  such  prin- 


§17-] 


Rev^ival  of  Discuakged  Debt. 


405b 


becomes  a  trustee  and  holds  the  partnership  moneys  in  a  '"  fiduciary  capacity  " 
for  the  representatiTes  of  the  deceased.^^  But  it  is  well  settled  that  the 
sureties  on  the  bonds  of  such  trustees  are  not  bound  to  a  fiduciary  obliga- 
tion, and  a  discharge  of  the  surety  will  bo  an  available  bar.*"  On  the  other 
hand,  partners  ^^  and  bankers,^^*  like  ag:ents,  factors,^^  and  commissionmen, 
dc  not  usually  act  in  a  fiduciary  capacity.  After  a  discharge  in  bankruptcy 
the  burden  of  proving  that  the  debt  was  created  by  fraud,  or  by  one  acting 
in  a  fiduciary  capacity,  is  on  the  plaintiff. ^^^ 


IV.  PLEADING  DISCHARGE. 

a.  In  ^neral. —  This  subject  is  discussed  elsewhere.***    A  discharge  being 
only  available  in  bar,  it  must  be  regularly  pleaded.^®     Under  the  former 


cipal,  does  not  act  in  a  "  fiduciary  capa- 
city" 86  as  to  except  from  hid  discharge 
in  bankruptcy  a  claim  for  money  so  col- 
lected by  him  and  converted  to  his  own 
use.  In  re  Camelo  (D.  C,  N.  Y.),  98  Ara^ 
B.  R.  353;  Knott  v.  Putnam  (D.  C^  Vt.), 
5  Am.  B.  R.  80,  107  Fed.  907;  Bryant  v. 
Kenyon,  127  Mich.  152,  6  Am.  B.  R.  237, 
^6  N.  W.  531,  53  L.  R.  A.  801.  "  In  all 
fases  of  agency  there  is  trust  and  confi- 
lence  reposed,  as  indeed  there  is  in  all  sales 
m  credit;  but  the  bankruptcy  law  refers 
to  those  technical  trusts  such  as  grow  out 
)f  the  relation  of  executor,  administrator, 
guardian,  trustee  and  the  like,"  Judge  Ray 
m  In  re  Camelo  (D.  C,  N.  Y.),  28  Am.  B.  R. 
153.  See  opinion  in  Upshur  v.  Briscoe,  138 
r.  S.  375,  376,  11  Sup.  Ct.  313,  34  L.  Ed. 
031. 

156.  Haggerty  v.  Badkin  (C.  Ch.,  N.  J.), 
1^  Am.  B.  R.  302,  holding  that,  where  com- 
.'lainant's  intestate,  immediately  after  hav- 
ing deposited  with  defendant  the  sum  of 
'''lOO,  as  and  for  his  share  of  the  capital  of 
»  proposed  partnership  between  them,  was 
taken  ill  and  died  within  a  few  days,  and 
pending  his  sickneas  defendant  deposited 
tlie  money  to  his  own  credit  in  the  bank 
and.  after  the  death  of  the  intestate,  con- 
verted the  money  to  his  own  use,  the  de- 
fondant  held  the  money  in  a  "  fiduciary  ca- 
pacity." 

157.  Ex  parte  Taytor,  Fed.  Cas.  13,773; 
r.  S.  V.  Throckmorton.  Fed.  Caa.  16.516; 
Steele  v.  Graves.  68  Ala.  21 ;  Reitz  v.  Peo- 


ple, 72  lU.  435;  Fowler  v.  Kendall,  44  Me. 
448;  McMinn  v.  Allen,  67  N.  C.  131. 

168.  Pierce  v.  Shippee,  90  HI.  371;  Hill 
V.  Sheibley,  68  Ga.  556. 

The  implM  trust  rcAAtion  existing  be- 
tween partners,  under  which  their  liabili- 
ties to  each  other  must  be  determined,  does 
not  bring  their  affairs  within  the  defini- 
tion of  the  excepted  term,  ^' fidwoiary." 
Gee  T.  Gee,  7  Am.  B.  R.  500,  84  Minn.  384. 
The  words  "  fiduciary  capacity "  as  used 
in  this  subdivision  refer  to  technical  or  ex- 
press trusts,  and  exclude  the  relationship 
of  agents,  brokers  and  partners  to  funds 
held  generally  by  them  in  such  capacities. 
Karger  v.  Orth  (Sup.  Ct.,  Minn.),  27  Am. 
B.  R.  212. 

169.  ^haw  V.  Vaughan,  52  Mich.  405; 
Maxwell  v.  Evans,  90  Ind.  596. 

160.  In  re  Butts  (D.  C,  N.  Y.),  10  Am. 
B.  R.  16,  120  Fed.  966;  Harrington  &  Good- 
man V.  Herman   (Mo.  Sup.).  72  S.  W.  546. 

161.  Sherwood  v.  Mitchell.  4  Den.  435. 
168.  See  discussion  under  Section  Four- 
teen, ante. 

163.  For  general  remedies  under  a  dis- 
charge under  present  law,  see  Bank  of  Com- 
merce V.  Elliott  (Sup.  Ct.,  Wis.).  6  Am. 
B.  R.  409,  and  compare  0)llins  v.  McWal- 
ters,  6  Am.  B.  R.  593,  35  N.  Y.  Misc.  648, 
citing  Collier  on  Bankruptcy  (3d  Ed.),  p. 
198.  See  also  Dimock  v.  Revere  Copper 
Co..  117  U.  S.  559;  Horner  v.  Spellman,  78 
111.  206.  410:  Tn  re  Wesson,  88  Fed.  855. 
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law,  the  method  waa  prescribed,^"  Now,  though  there  is  no  certificate,  any 
form  of  plea  oorre«pondiiig  to  the  practice  of  the  court  in  which  it  i«  entered 
will  be  sufficient.  A  certified  copy  of  the  order  of  discharge  or  confirming 
the  composition,  witt  brief  allegations  identifying  it  and  fixing  the  time,  is 
the  u^ual  method.^®  A  reply  or  replication  to  an  answer  setting  up  a  dis- 
charge, as  that  the  debt  sued  on  is  for  fraud,  is  not  necessary  in  thc'  code 
States;  proof  of  that  fact  may  be  made  without  suoh  a  plea.^®*  It  must 
appear  that  the  liability  pleaded  against  existed  at  the  time  of  the  bank- 
ruptcy. A  discharge  can  only  be  pleaded  by  the  bankrupt  or  his  privies 
in  titie.^«^ 

b.  As  dependent  on  time. —  If  the  suit  is  pending  at  tho  time  of  baukruptcv, 
it  may  be  stayed  until  the  discharge  is  granted.*^  If  not  stayed  and  a  judg- 
ment is  entered  before  discharge,  the  discharge  may  be  availed  of  as  a  bar  to 
furtlier  remedies  on  the  judgment.^*  The  same  is  true  if  the  action  is  bt^srnn 
after  the  bankruptcy.  If  the  suit  is  commenced  after  the  discharge,  a  stay 
cannot  be  granted,  and  the  discharge  it.^elf  must  be  pleaded.^'*  .  Where,  how 
ever,  the  cause  is  on  appeal  when  the  discharge  becomes  available,  it  usually 
will  not  act  as  a  baf,  though  this  depends  on  the  practice  and  law  of  each 
State."^  The  usual  method  of  pleading  where  the  discharge  was  not  avail- 
able in  time  is  by  motion  to  open  default  and  for  leave  to  interpose  a  plea  in 
bar  by  answer  original  or  supplemental.^"  Such  an  application  is  addressed 
ito  the  discretion  of  the  court  and  may  be  denied,  if  there  has  been  a  loni; 
delay  in  making  it,"*  or  on  jurisdictional  grounds.  It  will  not  be  granted 
where  the  judgment  antedates  the  bankruptcy  and  then  resulted  in  a  vested 

lien.^^ 

V.  REVIVAL  OF  DISCHARGED  DEBT  BY  NEW  PROMISE. 

This  is  the  converse  of  failure  to  assert  a  discharge  in  bar.  A  debt  dis- 
charged is  not  a  debt  paid.     The  moral  obligation  remains,  and  is  a  sufficient 


164.  See  Act  of  1837,  §  34,  R.  S..  §  5,119. 

165.  Bryant  v.  KingBton,  86  K  W.  531; 
Morse  v.  Cloves,  11  Barb.  (X.  Y.)  100;  StoH 
V.  Wilson,  38  N.  J.  198.  For  effect  of  order 
as  evidence,  see  §  21-f,  post. 

166.  Argall  v.  Jacobs,  87  N.  Y.  110;  but 
is  otherwise  in  the  common -law  States, 
Cutter  V.  Folsom,  17  N.  H.  139. 

167.  Upshur  v.  Briscoe,  138  U.  S.  365; 
Fleitas  v.  Richardson,  147  U.  S.  550.  See 
also  Baer  v.  Grell  (Mun.  Ct.,  N.  Y.),  6  Am. 
B.  R.  428. 

168.  See  p.  362,  ante. 


169.  Wolf  v.  iStix,  99  U.  S.  1;  Hill  t. 
Harding,  130  U.  S.  699. 

170.  Diraock  v.  Revere  Copper  Co.,  117 
tr.  S.  559. 

171.  Wolf  V.  Stix,  99  U.  S.  1;  Cornell. 
v.  Dakin,  38  N.  Y.  253;  Bank  v.  Onion.  16 
Vt.  470;  Haggerty  v.  Morrison.  59  Mo.  324. 

173.  Boynton  v.  Ball,  121  U.  S.  457; 
Holyoke  v.  Adams,  59  N.  Y.  238;  Richards 
V.  Nixon,  20  Pa.  St.  19;  Fellows  v.  Hall. 
Fed.  Cas.  4,722. 

174.  Medbury  v.  Swan.  46  N.  Y.  200. 

175.  Barstow  v.  Hansen,  2  Hun  (N.  Y.), 
333. 
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consideration  for  a  new  promise  to  pay.^'®  An  oral  promise  will  be  sufficient, 
unless  a  written  promise  is  required  by  local  statute.^"  Whetbcr  oral  or  in 
v/riting,  it  must  be  definite,  express,  distinct,  and  unambiguous. ^^^  It  would 
not  be  sufficient  to  make  a  conditional  offer  of  payment  which  was  not  ac- 
cepted by  the  creditor."*  A  promise  to  pay  a  provaUe  debt,  notwithstanding 
a  discharge,  is  as  effectual  when  made  after  the  filing  of  the  petition  and 
before  the  discharge,  as  if  made  after  the  discharge."**^  Casee  under  the 
former  law  wece  numerous  and  will  prove  as  valuable  under  this.^ 
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170.  Mutual  Reserve)  etc.,  r.  Beatty  (G. 
C.  A.,  9th  Cir.),  a  Am.  B.  R,  244,  93  Fed. 
747;  Dusenberry  v.  Hoyt,  53  N.  Y.  521; 
Marshan  v.  Tracy,  74  111.  379;  Maxim  v. 
Morse,  8  Mass.  127;  In  re  MerHman,  44 
Conn.  587. 

177.  Smith  v.  Stanchfield  (Sup.  Ct., 
Minn.),  7  Am.  B.  R.  498;  Henly  v.  Lanier, 
75  N.  C.  172 ;  Appersan  t.  Stewart,  27  Ark. 
619;  Mandell  v.  Levy  (N.  Y.  App.  T.),  14 
Am.  B.  R.  549. 

178.  In  re  Lorillard  (C.  C.  A.,  2d  Cir.), 
5  Am.  B.  R.  602,  107  Fed.  677;  Tompkins 
V.  Hazen,  5  Am.  B.  R.  62,  165  N.  Y.  18; 
Smith  V.  Stanchfield  (Sup.  Ct.,  Minn-),  7 
Am.  B.  R,  498;  In  re  Collier,  93  Fed.  191; 
Allen  V.  Fergruson,  18  Wall.  1;  Church  v. 
Winklev,  73  Mass.  460;  Thornton  v. 
Xichols  and  Lemon  (Sup.  Ct.,  Ga.),  11  Am. 
B.  R.  304.    As  to  effect  of  ahsolute  promise 


to  pay  debt,  between  adjudication  and  date 
of  discharge,  see  Old  Town  Nat.  Bank  v. 
Parker  (Md.  Ct.  of  App.),  30  Am.  B.  R. 
602. 

179.  International  Harvester  Oo.  v.  Lv- 
man  (Sup.  Ct.,  Minn.),  10  Am.  B.  R.  450. 

179a.  Zavello  v.  Reeves  (U.  S.  Sup.  Ct.), 
29  Am.  B.  R.  493. 

180.  See  Jersey  City  Ice  Co.  v.  Areher, 
122  N.  Y.  376;  Otis  v.  Garlin,  31  Me.  567; 
Wheeler  v.  Wheeler,  28  Dl.  App.  385;  Wil- 
lis v.  Cushman.  115  Ind.  100;  Craig  v. 
Seitz,  63  Mich.  727;  Cambridge  Institution 
v.  Littlefleld.  60  Mass.  210;  Dusenberry  v. 
Hoyt,  53  N.  Y.  521;  Badger  v.  Gilmore.  33^ 
N.  H.  361;  Murphy  v.  Crawford,  114  Pa. 
St.  496;  Sbuman  v.  Strauss,  52  N.  H.  404. 
See  also  article  in  ^the  National  Bank- 
ruptcy News  and  Reports  for  February  1^ 
1900. 
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PROCESS,  PLEADINGS,  AND  ADJUDICATIONS. 

§  18.  Process,  Pleadings,  and  Adjudications. — a  Upon  the  filing 


of  a  petition  for  involuntary  bankruptcy,  service  thereof,  with  a 
writ  of  subpoena,  shall  be  made  upon  tho  person  therein  named  as 
defendant  in  the  same  manner  that  service  of  such  process  is  now 
had  upon  the  commencement  of  a  suit  in  equity  in  the  courts  of  the 
United  States,  except  that  it  shall  be  returnable  within  fifteen  days, 
unless  the  judge  shall  for  cause  fix  a  longer  time;  but  in  case  per- 
sonal service  cannot  be  made,  then  notice  shall  be  given  by  publication 
in  the  same  manner  and  for  the  same  time  as  provided  by  law  for 
notice  by  publication  in  suits^  to  enforce  a  legal  or  equitable  lien* 
in  courts  of  the  United  States,  except  that,  unless  the  judge  shall 
otherwise  direct,  the  order  shall  be  published  vot  more  than  ovce 
a  week  for  two  consecutive  weeks,  and  the  return  day  shall  be  ten 
days  after  the  last  publication  unless  the  judge  shall  for  cause  fix 
a  longer  tinted 

b  The  bankrupt,  or  any  creditor,  may  appear  and  plead  to  the 
petition  withint  five  days  after  the  return  day,  or  within  such  fur- 
ther time  as  the  court  may  allow. 

c  All  pleadings  setting  up  matters  of  fact  shall  be  verified  under 
oath. 

d  If  the  bankrupt,  or  any  of  his  creditors,  shall  appear,  within 
the  time  limited,  and  controvert  the  facts  alleged  in  the  petition,  the 
judge  shall  determine,  as  soon  as  may  be,  the  issues  presented  by 
the  pleadings,  without  the  intervention  of  a  jury,  except  in  cases 
where  a  jury  trial  is  given  by  this  act,  and  make  the  adjudication 
or  dismiss  the  petition. 

e  If  on  the  last  day  within  which  pleadings  may  be  filed  none 
are  filed  by  the  bankrupt  or  any  of  his  creditors,  the  judge  shall 
on  the  next  day,  if  present,  or  as  soon  thereafter  as  practicable, 
make  the  adjudication  or  dismiss  the  petition. 

1.  Here    the    words    "  in    equity  **    were  t  Here  the  word  "  five "  was  substituted 

stricken  out  by  the  amendatory  act  of  190.^.,  for  the  word  "ten"  by  such  amendatory 
and  the  words   in   italics  substituted.  act. 

*  Amendments  of  1003  in  italics. 
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/  If  the  judge  is  absent  from  the  district,  or  the  division  of  the 
district  in  which  the  petition  is  pending,  on  the  next  day  after  the 
last  day  on  which  pleadings  may  be  filed,  and  none  have  been  filed 
by  the  bankrupt  or  any  of  his  creditors,  the  clerk  shall  forthwith 
refer  the  case  to  the  referee. 

g  Upon  the  filing  of  a  voluntary  petition  the  judge  shall  hear 
the  petition  and  make  the  adjudication  or  dismiss  the  petition.  If 
the  judge  is  absent  from  the  district,  or  the  division  of  the  district 
in  which  the  petition  is  filed  at  the  time  of  the  filing,  the  clerk  shall 
forthwith  refer  the  case  to  the  referee. 


Analogoas  proTisions:    In  U.  S.:    As  to  service  of  process,  Act  of  1867,  g  40,  R.  S.,  $  5025* 
(as  amended  by  Act  of  June  22,  1874)  ;  Act  of  1841,  §  1;  Act  of  1800,  §  3;  As  to 
appearances,  pleading,  trial,  and  adjudication,  Act  of  1867,  %%  41,  42,  R.  S.,  §§  5026 
(as  amended  by  the  Act  of  June  22,  1874),  5028,  5029,  5030,  5031;  Act  of  1841, 
I  1 :  Act  of  1800,  %  3. 
In  Ens.:     Act  of   1883,   §   7(1),  General   Rules   153,   154,    155,    156,    156-A;    As  to 
appearances,  pleading,  and  trial,  §7(2)    (3)    (4)    (5),  General  Rules  157-169;  As 
to  receiving  order,  §  8(1),  General  Rules  176,  177;  As  to  adjudication,  §  20(1), 
General  Rules  190,  192,  192-A,  193. 
Cross-references:     To  the  law:     Definitions  of  "adjudication,''  "bankrupt,"  ''creditor,'* 
"  oath,"  "  petition,"  J  1  (2)   (4)   (9)    (17)   (20). 

Jurisdiction  to  adjudge  person  a  bankrupt,  %  2(1). 

Acts  of  bankruptcy ;  against  whom  petition  may  be  filed,  §  3-a,  b. 

Persons  or  corporations  who  may  become  bankrupts,  §  4. 

Adjudication  of  partnership,  §  5. 

Trial  by  jur^'  in  involuntary  bankruptcies,  §  19-a. 

Depositions  may  be  taken;  notices,  §  21-b,  c. 

Reference  after  adjudication,  §22. 

Computation  of  time,  $  31. 

Jurisdiction  of  referee  as  to  adjudications,  $  38, 
-     Notices  to  creditors,  §  58. 

Petitions,  who  may  file;  number  of  creditors;  how  filed,  |  59. 
To  the  General  Orders:   Filing  papers.  II. 

Process  to  issue  out  of  court;  blanks,  III. 

Conduct  of  proceedings;  appearances;  indorsement  of  papers;  notices  and  orders 
served  on  attorneys,  IV. 

Petitions,  how  framed,  V,  . 

Petitions  in  difl'erent  districts,  VI. 

Priority  of  petitions,  VII. 

Proceedings  in  partnership  cases,  VIII. 

Schedules  in  involuntary  proceedings,  IX, 

Amendments  of  petitions,  XI. 

Papers  filed  after  reference,  XX. 
To  the  Forms:   Debtor's  petition.  No.  1. 

Partnership  petition,  No.  2. 

Creditor's  petition,  No.  3. 

Order  to  show  cause,  No.  4. 

Subpoena  to  alleged  bankrupt.  No.  5. 

Denial  of  bankruptcy,  No.  6. 

Order  for  jury  trial,  No.  7. 

Adjudication  that  debtor  is  not  a  bankrupt,  No.  11. 

Adjudication  of  bankruptcy.  No.  12. 

Order  of  reference.  No.  14;  in  judge's  absence.  No.  15. 

See  also  Supplementary  Forms;    Jlagar  and  Alexander's  Forms   in  Bankruptcy, 
Title  I,  Petition  and  Adjudication. 
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work,  an  effort  is  made  to  explain  the  practice  suggested  by  each  section  of 
the  law  and  the  paragraphs  on  "  practice  "  found  elsewhere  should  always 
be  consulted.  It  may  be  suggested,  however,  to  practitioners  in  the  code 
States,  that  the  technical  observance  of  rules  and  formulas,  there  made  so 
much  of  by  both  the  bar  and  the  bench,  will  generally  not  be  necessary  in 
bankruptcy  practice.  A  clear  understanding  of  the  remedy  desired  and  a 
common  sense  method  of  seeking  it  will  usually  be  sufficient,  even  though 
there  be  modal  slips  or  omissions.  Numerous  forms  supplementing  the 
official  forms  will  be  found  in  "  Supplemental  Forms,"  post 

U.  SCOPS  AND  LIMITATION  OF  SECTION. 

a.  Scope—  This  section  has  only  to  do  with  such  practice  as  is  incident  to  a 
proceeding  in  bankruptcy  from  the  moment  a  petition  is  duly  filed  to  the 
moment  that  petition  is  either  dismissed  or  results  in  an  adjudication  coupled 
with  a  reference  to  the  referee.  In  voluntary  cases  this  time  is  inappreciable. 
In  involuntary  cases  it  may  extend  through  months.  Further,  though  thus 
limited,  §  18  is  silent  as  to  certain  procedure  usually  availed  of  in  involun- 
tary cases,  as  that  on  stays  and  seizure  of  assets ;  and  the  succeeding  section 
is  controlling  on  jury  trials, 

b.  Limitation  of  section.—  For  convenience  of  reference  the  limitations  of 
§  18  are  here  set  forth. 

It  does  not  have  to  do  with : 

1.  Who  may  and  who  may  not  file  a  voluntary  petition;  for  that,  see 
§§  4-a,  59-a;  or 

2.  Who  may  and  who  m^y  not  file  am,  involuntary  petition;  for  that,  see 
§  59-b ;  or 

3.  Against  whom  and  when  an  involuntary  petition  may  he  filed;  for  that, 
see  §  §  3-b,  4-b ;  or 

4.  In  what  court  a  petition  must  he  filed;  for  that,  see  §  2  (1)  ;  or 

5.  Whether  and,  if  so,  how  petitions  may  he  filed  hy  or  against  partners  or 
corporations;  for  that,  see  §§  4-b,  5-a;  or 

6.  The  jurisdictional  allegations  in  voluntary  petitions;  for  that,  see 
§^  2(1),  4-a,  5-a,  and,  for  the  schedules  to  accompany  the  same,  §  7  (8) ;  or 

7.  The  jurisdictional  allegations  in  involuntary  petitions;  for  that,  see 
§§2  (1),  3-a-b,  4-b,  5-a,  59-b;  or 

8.  The  office  for  filing  and  the  numher  of  copies  to  he  filed;  for  that,  see 
§  59-a  in  voluntary  cases,  and  §  50-c  in  involuntary  cases,  and,  for  schedules, 
§7  (8);  or 

9.  The  an^sirrr  and  procedure  thereon  when  less  than  three  creditors  peti- 
tion; for  that,  sve  §  59-d-e;  or 

10.  The  intervention  of  creditors  other  than  the  petitioning  creditors;  for 
that,  see  §  59-f ;  or 
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11.  The  dismissal  of  petitions  other  than  on  the  merits;  for  that,  see 
§5^;  or 

12.  The  (a)  interference  with  the  alleged  bankrupt's  property  pending 
adjudicaiion;  or  (b)  stays  other  than  against  suits;  or  (c)  stays  against 
suits;  for  these,  see  §§  2  (7)  (15),  11 ;  or 

13.  The  appointment  of  receivers  or  the  custody  of  the  bankrupt's  property 
before  adjudication;  for  that,  see  §§  2  (3)  (15),  3-e,  69. 


m.  PETITIONS. 

a.  In  general. —  The  allegations  in  and  the  manner  of  drawing  petitions  is 
further  discussed  under  sections  three,  four,  five  and  fifty-nine  of  this  work. 
The  specific  allegations  to  be  made  to  meet  the  requirements  of  such  sections 
are  there  more  fully  considered.  It  will  only  be  necessary  at  this  place  to 
consider  those  rules  which  are  of  general  application. 

b.  Framing  petitions. —  General  Order  V  provides  that  "  all  petitions  and 
the  schedules  filed  therewith  shall  be  printed  or  written  out  plainly,  without 
abbreviation  or  interlineation,  except  such  abbreviation  or  interlineation  may 
be  for  the  purpose  of  reference." 

c.  Forms  to  be  used. —  The  official  forms  should,  where  possible,  be  used ;  in 
some  districts  it  is  the  practice  to  refuse  to  consider  petitions  unless  they  are 
on  the  prescribed  printed  forms.**  The  simple  forms  of  bankruptcy  practice 
found  in  the  general  orders  and  forms  prescribed  by  the  Supreme  Court 
should  be  followed  without  unnecessary  departure  therefrom.*^  The  caption 
should  properly  refer  to  the  proceeding,  but  if  the  body  of  the  petition  is 
suiBcient  a  defect  in  the  caption  is  not  material.''  Blanks  printed  without 
ruling  and  of  such  size  as  to  permit  use  in  typewriting  machines  will  be 
found  most  convenient.  Forms  Nos.  1,  2,  and  3  are  suggestive  of  the  peti- 
tions by  individuals,  by  partners,  and  in  involuntary  cases.  That  in  partner- 
ship cases  is  not  entirely  reliable  f  and  that  for  involuntary  cases  is  less  so.^ 
If  a  partner  does  not  join  in  a  petition  for  involuntary  bankruptcy,  that  fact 


5.  Mahoney  v.  Ward  (D.  C,  N.  Car.), 
3  Am.  B.  R.  770,  100  Fed.  27S.  Compare 
In  re  White  (D.  C,  Penn.),  14  Am.  B.  R. 
241,  135  Fed.  199. 

6.  Gage  &  Co.  v.  BeH  (D.  C,  Tenn.),  10 
Am.  B.  R.  696,   124  Fed.  371. 

An  answer  which  does  not  admit  or  un- 
evasively  deny  upon  oath  the  material 
facts  of  the  petition  may  be  stricken  from 
the  files  for  non-compliance  with  the  Su- 
preme Court  orders  prescribing  the  form  for 
answers.  Bradley  Timber  Co.  v.  White 
(C.  0.  A.,  5th  Cir.),  10  Am.  B.  R.  329,  121 
Fed.  779. 

7.  Matter  of  Gorman  (D.  C,  Hawaii),  15 
Am.  B.  R.   587,   holding  that  the  caption 


of  a  petition  in  the  matter  of  the  bank- 
ruptcy of  a  firm  and  of  a  member  thereof 
does  not  necessarily  render  the  petition 
insufficient  where  sueh  caption  contains 
only  the  name  of  the  individual. 

8.  See  criticisms  and  suggestions  under 
flection  Five,  ante.  See  also  "Supple- 
mentary Forma,"  posit.  For  additional 
forms,  see  Hagar  and  Alexander's  Bank- 
ruptcy  Forms  Nos.  1-6,  inclusive. 

9.  Consult  Section  Three,  ante,  for  alle- 
gations as  to  acts  of  bankruptcy;  Section 
Four,  antCy  for  allegations  as  to  the  ex- 
cepted classes;  Section  Fifty-nine,  post^  for 
allegations  as  to  number  of  petitioning 
creditors,  the  amount  of  their  claims,  etc. 
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should  be  stated,  his  address  given,  and  the  prayer  of  the  petition  ask  for  a 
subpoena  to  him  as  though  he  were  an  alleged  involuntary  bankrupt. ^^ 

d.  Facts  alleged.— ^All  facts  essential  to  the  exercise  of  jurisdiction  should 
be  alleged  with  definiteness  and  certainty,  as  in  the  case  of  other  pleadings  in 
law  or  equity.^^  The  purpose  of  a  pleading  is  to  advise  the  opposing  parties 
and  the  court  of  the  facts  constituting  the  cause  of  action;  all  these  facts 
should  be  set  forth  plainly  and  without  equivocation.^^  A  disjunctive  state- 
ment  states  neither  one  fact  nor  the  other  and,  if  one  or  the  other  fact  is 
jurisdictional,  the  petition  is  insufficient^^  The  allegations  should  not  be 
made  in  the  language  of  the  statute,  without  details  in  respect  to  the  par- 
ticular act  relied  upon.^*  Legal  conclusions,  as  an  allegation  that  the  peti- 
tioner has  a  provable  claim,  will  not  suffice.**  The  petition  in  involuntary 
proceedings  may  set  forth  several  and  distinct  acts  of  bankruptcy,^®  and 


10.  In  re  Russell  (D.  C,  Iowa),  8  Am.  B.  R.  fl, 
97  Fed.  32;  In  re  Murray  (D.  C,  Iowa),  3  Am.  B. 
R.  M>;  Mahoney  ▼.  Ward  CD.  C,   N.  Car.),  3  Am. 

B.  R.  770,  100  Fed.  278. 

Adjadlcatlon  of  flrm.—  A  petition  to  ad- 
Judge  a  partnership  a  voluntary  bankrupt  which 
Is  made  by  some  of  the  partners  without  grlvlng 
notice  ot  the  filing  of  the  petition  to  the  non- 
Joining  partners  is  irregular  and  will  not  warrant 
the  adjudication  of  the  firm  as  banlcrupts.  In  re 
Altman  (D.  C,  N.  Y.),  2  Am.  B.  R.  407.  95  Fed. 
263. 

11.  Clark   V.    Henne   &   Meyer    (C.    C.    A..    Gth 

Cir.),  ]i  Am.  B.  R.  583,  594.  127  Fed.  288;  In  re 
Piotke  iC.  C.  A.,  7th  dr.),  5  Am.  B.  R.  171,  176, 
104  Fed.  964,  where  the  court  said:  "  The  essential 
fact  must  appear  affirmatively  and  dlatinatly,  and 
it  is  not  sufficient  that  Jurisdiction  may  be  in- 
ferred argumentatively." 

12.  In  re  First  Nat.  Bank  of  Belle  Fourche  (C. 

C.  A.,  8th  Clr.),  18  Am.  B.  R.  266,  270.  128  Fed. 
630. 

13.  In  re  Laskarla  (Ref.,  N.  Y.),  i  Am.  B.  R. 
480,  holding  that  a  voluntary  petition  in  bank- 
ruptcy which  states  disjunctively  that  the  peti- 
tioner has  had  his  principal  place  of  business,  or 
has  resided,  or  has  had  his  domicile  for  the 
greater  portion  of  six  months  next  Immediately 
preceding  the  filing  of  the  petition.  In  a  place 
stated,  la  Infufllcient  upon  its  face  to  confer  Juris- 
diction. 

14.  In  r«  Cllffe  (D.  C,  Penn.),  2  Am.  B.  R.  317*, 
94  Fed,  854;  in  re  Bellah  (D.  C,  Del.),  8  Am.  B. 
R.  310,  116  Fed.  69;  In  re  Stone  (D.  C,  Pa.).  30 
Am.  B.  R.  892.  See  cases  cited  under  Section 
Three. 

Langriiaarc  of  atatnte.—  Acts  of  bankruptcy 
should  not  be  charged  in  the  language  of  the  stat- 
ute.  In  re  Deer  Creek  Water  &  Power  Co.  (D.  C, 
Pa.),  29  Am.  B.  R.  356.  General  averments  that 
the  alleged  bankrupts  within  the  four  months' 
period,  while  insolvent,  committed  an  act  of  bank- 
ruptcy by  transferring  "  a  certain  portion  of  their 
proi>erty  to  one  or  more  of  their  creditors  with  in- 
tent to  prefer,"  and  that  they  have  transferred 
and  concealed  large  sums  of  money  and  valuable 
securities  "  with  intent  to  hinder,  delay  and  de- 
fraud creditors,  which  concealment  was  and  is 
continuous,  are  insufficient  to  sustain  the  petition. 
In  re  Rosenblatt  &  Co.  (C.  C.  A.,  2d  Cir.).  28  Am. 
B.  R.  401. 

Inaaiacleiit  allevatloniB.—  In  In  re  Cllffe 
(D.    C,    Penn.),   2   Am.    B.   R.   317,    94   Fed.    354,    a 


petition  averred  that  the  defendant  was  Insolvent 
and  charged  as  an  act  of  bankruptcy  that  he  "on 
the  27th  day  of  January,  1899,  suffered,  while  in- 
solvent, other  creditors  to  obtain  a  preference 
through  legal  proceedings,  and  not  having  at  least 
five  days  before  sale  or  final  disposition  of  his 
property  affected  by  such  preference  vacated  such 
preference."  There  were  no  further  details  of  the 
preference  alleged.  The  petition  was  deemed  in- 
sufficient. 

In  In  re  Nelson  (D.  C,  Wte.),  1  Am.  B.  R.  O. 
98  Fed.  76,  the  petition  alleged  that  the  defendant 
had  within  four  months  next  prior  to  the  filing  of 
it  "  transferred,  while  insolvent,  large  amounts 
and  values  of  hte  property  to  one  or  more  of  his 
creditors,  with  an  intent  to  prefer  said  creditors 
over  his  other  creditors."  This  waa  held  insufll- 
clent. 

Safllclent  allegation.— >  An  averment  in  a 
petition  in  involuntary  bankruptcy  that  the  de- 
fendant at  a  certain  time  received  a  specified  sum 
of  money  from  a  specified  source,  which  sum  "  he 
has  ever  since  concealed  and  secreted  with  intent 
to  hinder,  delay  or  defraud  his  creditors,"  is  not 
defective  for  want  of  particularity;  the  manner 
and  details  of  the  concealment  being  matters  of 
evidence,  and  not  of  averment.  In  re  Bellah  (D. 
C,  Del.),  8  Am.  B.  R.  810,  116  Fed.  '89.  Allegation 
as  to  sufltering  or  permitting  preference  held  suffi- 
cient although  falling  to  allege  that  debtor  failed 
to  vacate  within  five  days  prior  to  "  final  dis- 
position." Ravenna  Nkt.  Bank  v.  Curtlss  (D.  C, 
Ohio),   30  Am.B.   R.   818. 

Reqalalte  amount  of  claim*.— Since  tht 

existence  of  provable  debts  due  to  each  of  the 
petitioning  creditors,  or  at  least  to  the  number 
required  by  the  Bankruptcy  Act.  is  necessary  to 
give  the  bankruptcy  court  Jurisdiction  of  an  in- 
voluntary proceeding,  the  existence  of  such  debts 
or  claims  and  their  nature  should  be  allied 
with  such  particularity  and  deflnitenesB  as  will 
enable  the  court  to  find  from  the  petition  the  es- 
sential Jurisdictional  fact.  In  re  Farthing  (D.  C, 
N.   Car.).  29  Am.   B.   R.  732. 

15.  Hoffschlager  Co.  v.  Young  Nap  (D.  C, 
Hawaii),  12  Am.  B.  R.  515,  617;  In  re  Nelson  (D. 
C.  Wis.),  1  Am.  B.  R.  €3,  98  Fed.  76.  holding 
that  issuable  facts  and  not  conclusions  should  be 
alleged. 

16.  Bradley  Timber  Co.  v.  White  (C.  C.  A.,  Bth 
Cir.).  10  Am.  B.  R.  3S».  121  Fed.  779.  affg.  I  Am. 
B.    R.   441. 
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should  set  forth  the  nature  of  the  claims  of  the  petitioning  creditors  ;^''  but 
it  has  been  held  that  where  the  petition  shows  on  its  face,  and  there  is  estab- 
lished on  the  trial,  a  suiBcient  petitioning  creditor,  the  absence  of  a  state- 
nient  of  the  amount  of  his  claim  may  be  disregarded.^®  If  filed  by  an  agent 
the  authority  to  act  should  be  set  forth.  ^^  The  necessary  allegiations  in  both 
voluntary  and  involuntary  petitions  are  discussed  at  length  in  other  places.^ 
The  schedules,  and  presuxnab^^  the  petition  in  voluntary  cases,  must  be  drawn 
and  verified  in  triplicate.^^  In  involuntary  cases^  in  duplicate,^^  The  failure 
to  file  duplicate  petitions  is  waived  by  answer  without  presenting  the  objec- 
tion.^ 

e.  Petition  to  be  filed. — ^A  petition  should  not  be  sent  directly  to  a  judge  but 
should  be  filed  with  the  clerk  of  the  court.^  Where  a  petition  is  delivered  to 
the  clerk  outside  of  his  office  and  not  during  office  hours  and  he  takes  the 
same  and  marks  it  filed,  it  will  be  deemed  duly  filed.^  It  must  be  accora- 
panied  by  the  fees  of  the  officers,  or,  in  lieu  thereof,  by  a  pauper  affidavit.^® 

f.  Petition  confers  jurisdictioE.— The  moment  the  petition  is  filed,  juris- 
diction begins.  This  is  the  commencement  of  the  proceeding,  even  though 
the  subpoena  does  not  immediately  issue,^  or,  if  issued,  is  not  served  within 
the  time  limited.^^  As  has  been  stated  in  a  recent  case  :^  '*  Indeed,  the 
condition  at  the  time  of  the  filing  of  the  petition  measures  the  extent  of  the 
estate,  and  the  rights  of  all  creditors  of  the  bankrupt  and  all  parties  interested 
in  the  property  throughout  all  the  provisions  of  the  law.^'  So  far  as  the 
jurisdiction  of  the  court  is  concerned  the  filing  of  the  petition  operates  as 
a  Zis  pendens  and  is  notice  to  all  the  world ;  this  is  in  recognition  of  the  often 
repeated  maxim  that  "  the  filing  of  the  petition  in  bankruptcy  is  a  caveat 
to  all  the  world  and  in  effect  an  attachment  and  injunction."  ^    However, 


17.  In  re  White  (D.  C,  Peon.),  14  Am. 
B.  R.  241,  135  Fed.  199,  holding  that  an  in- 
voluntary petition  defective  in  failing  to 
*tate  the  nature  of  the  claims  of  the  pe- 
titioners is  amendable. 

18.  In  re  Pangbom  (D.  C,  Mich.),  26 
Am.  B.  R.  40. 

19.  Matter  of  Levingston  (D.  C,  Hawaii), 
13  Am.  B.  R.  357. 

20.  See  under  §§  2,  3,  4,  5,  and  59.  For 
forms  suggested  as  subetitutes  for  Forms 
^'o8.  2  and  3,  see  "  Supplementary  Forms," 
post. 

21.  Bankr.  Act,  §7(8). 

22.  Bankr.  Act,  §  69-c.  And  see  In  re 
Bellah  (D.  C,  Del.),  8  Am.  B.  R.  310,  321, 
ne  Fed.  69,  holding  that  though  termed 
copies  they  are  duplicate  originals;  In  re 
Stevenson  (D.  C,  Del.),  2  Ahl  B.  R.  66, 
94  Fed.  110. 

28.  In  re  Plymouth  Cordage  Co.  (C.  C. 
K  8th  Cir.),  13  Am  B.  R.  665,  135  Fed. 
1000. 


24.  See  General  Order  II.  Compare  In 
re  Sykes  (D.  C,  Tenn.),  6  Am.  B.  R.  264, 
106  Fed.  669. 

25.  In  re  Wolf  ( D.  C,  N.  J. ) ,  2  Am.  B. 
R.  322. 

26.  Bankr.  Act,  §  51-a(2). 

27.  Bankr.  Act,  §  1(10)  ;  Shute  v.  Pat- 
terson (C.  C.  A.,  8th  Cir.),  17  Am.  B.  R. 
99,  147  Fed.  509;  In  re  Appel  (D.  C, 
Neb.),  4  Am.  B.  R.  722,  103  Fed.  931;  In 
re  Stein  (C.  C.  A.,  2d  Cir.),  5  Am.  B.  R. 
288,  105  Fed.  749:  In  re  Lewis  (D.  C, 
N.  Y.)»  1  Am.  B.  R.  458,  91  Fed.  632. 

28.  In  re  Frischberg  (Ref.,  N.  Y.).  8  Am. 
B.  R.  607. 

29.  Board  of  County  Commissioners  v. 
Hurley  (C.  C.  A.,  8th  Cir.),  22  Am.  B.  R. 
209,  212,  169  Fed.  92.  And  see  Corbett  v. 
Riddle  (C.  C.  A.,  4th  Cir.),  31  Am.  B.  R. 
330. 

30.  In  re  Billing  (D.  C,  Ala.),  ^7  Am. 
B.  R.  80,  145  Fed.  395;  Mueller  v.  Nugent, 
184  U.  S.  1,  7  Am.  B.  R.  224;  State  Bank 
of  Chicago  v.  Cox  (C,  C.  A.,  7th  Cir.),  16 
Am.  B.  R.  32,  143  Fed.  91;  In  re  Granite 
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according  to  several  recent  cases,  the  application  of  this  maxim  is  limited.^^ 
Its  effect  upon  the  jurisdiction  of  a  court  of  bankruptcy  in  respect  to  the 
bankrupt's  property,  as  dependent  upon  possession,  is  considered  under  §  23, 
post. 

g.  Amendments  of  petitions. — (1)  When  allowed. —  The  amendment  of  a 
petition  in  bankruptcy  is  permissible  as  in  the  case  of  pleadings  in  other 
actions  and  proceedings.  The  general  rules  of  pleadings  and  practice  relative 
to  amendments  apply  to  petitions  in  bankruptcy.  .  The  amendment  of  a 
petition  ^^  is  a  matter  of  discretion.^    This  general  power  of  amendment  is 


City   Bank    (C.   C.   A.,   8th   Cir.),   14   Am. 

B.  R.  404,  137  Fed.  818;  In  re  Kolin  (C.  C. 
A.,  7th  Cir.),  13  Am.  B.  R.  531,  134  Fed. 
557;  In  re  Smith  &  Shuck  (D.  C,  Iowa),  13 
Am.  B.  R.  103,  132  Fed.  301;  In  re  Tweed 
(D.  C,  Iowa),  12  Am.  B.  R.  648,  131  Fed. 
355;  In  re  Reynolds  (D.  C,  Mont.),  11 
Am.  B.  R.  758,  760,  127  Fed.  760;  In  re 
Chesapeake  Shoe  Co.  (C.  C.  A.,  4th  Cir.), 
10  Am.  B.  R.  466,  122  Fed.  593;  In  re  Bres- 
lauer  (D.  C,  N.  Y.),  10  Am.  B.  R.  33,  121 
Fed.  910;  In  re  Frazier  (D.  C,  Mo.),  9 
Am.  B.  R.  21,  117  Fed.  746;  In  re  Gutman 

6  Wenk  (D.  C,  N.  Y.),  8  Am.  B.  R.  252, 
114  Fed.  1009;  In  re  Pekin  Plow  Co.    (C. 

C.  A.,  8th  Cir.),  7  Am.  B.  R.  3Q9,  112  Fed. 
308;  In  re  Krinsky  Bros.    (D.  C,  N.  Y.), 

7  Am.  B.  R.  535,  112  Fed.  972. 

Notice  to  creditors. —  Thus  the  filing  of 
a  petition  in  involuntary  proceedings  is 
notice  thereof  to  all  the  creditors  of  the 
alleged  bankrupt.  In  re  Billing  (D.  C, 
A'a.),  17  Am.  B.  R.  80,  145  Fed.  395. 

Property  in  another  district. —  It  is  im- 
material that  the  property  aflfected  by  the 
filing  of  the  petition  is  in  another  district. 
In  re  Granite  City  Bank  (C.  C.  A.,  8th 
Cir.),  14  Am.  B.  R.  404,  137  Fed.  818;  In 
re  Dempster  (C.  C.  A.,  8th  dr.),  22  Am. 
B.  R.  751,  172  Fed,  353. 

Lis  pendens. —  In  Matter  of  Zotti  (Ref., 
X.  Y.),  23  Am.  B.  R.  60,  affd.  23  Am.  B.  R. 
812,  17«  Fed.  304,  the  court  said:  "The 
filing  of  a  bill  in  equity  in  the  United 
States  court  is  considered  the  same  as  the 
filing  of  a  lis  pendens  in  a  state  which  re- 
quires such  filing.  ♦  ♦  ♦  The  filing  of 
the  petition  was  a  command  to  all  having 
possession  of  property  which  the  bankrupt 
at  that  moment  ow^ned,  to  hold  the  same 
subject  to  the  orders  of  the  court.  The 
*  rem '  was  reached  by  the  filing  of  the  peti- 
tion, no  matter  where  it  was." 

31.  This  maxim  was  stated  in  Mueller  v. 
Kugent,  184  U.  S.  1,  7  Am.  B.  R.  224. 
Subsequently  the  Supreme  Court  Raid: 
"  The  remark  made  in  Mueller  v.  Nupent 
that   the  filing  of  the   petition    [in   bank- 


ruptcy] is  a  caveat  to  all  the  world  and  in 
fact  an  attachment  and  injunction  was  madc> 
in  regard  to  the  particular  facts  in  that 
case."  York  Mfg.  Co.  v.  Cassell,  15  Am.  B. 
R.  638,  201  U.  S.  344.  And  in  Matter  of 
Mertens  (C.  C.  A.,  2d  Cir.),  the  court  said: 
"  While  the  filing  of  a  petition  in  bank- 
ruptcy is  a  caveat  to  all  the  world,  the 
notioe  ooght  not  to  have  the  effect  of  para- 
lyzing all  business  dealings  with  the  debtor, 
or  to  prevent  the  lienors  or  pledgees  from 
enforcing  their  contracts."  In  In  re  Rath- 
man  (C.  C.  A.,  8th  Cir.),  25  Am.  B.  R. 
246,  261,  183  Fed.  913,  the  court,  speaking 
of  thia  maxim,  said :  **  The  later  decisions 
of  the  Supreme  Court  adjudge  that  this 
statement  applies  only  to  parties  who  have 
no  substantial  claim  of  a  lien  upon  or  a 
title  to  the  property  of  the  bankrupt,  and 
that  against  those  who  have  such  claims 
of  existing  liens  or  titles  when  the  petition ' 
in  bankruptcy  is  filed,  that  filing  is  neither 
a  caveat  nor  an  attachment,  that  it  create- 
no  lien  and  that  until  the  bankruptcy  court 
by  some  act  of  one  of  its  officers  take^ 
actual  possession  of  the  property,  or  makes 
such  claimants  parties  to  the  proceeding! 
by  some  order  or  process,  or  notice  of  thv 
proceeding  comes  to  them,  their  liens,  titles 
and  remedies  are  unaffected  thereby  and 
they  are  strangers  to  the  proceeding."  See 
also  Matter  of  Zotti  (C.  C.  A.,  2d  ar.i. 
26  Am.  B.  R.  ^34,  affg.  23  Am.  B.  R.  812. 
178  Fed.  304. 

82.  Consult  Bankr.  Act,  S  7,  for  amend- 
ments of  schedules. 

88.  Discretion  to  amend.— In  the  case  of 

AmiBtrong  v.  Pemandea,  208  U.  S.  324,  19  Am 
B.  R.  746,  the  court  said:  "  The  power  of  a  couri 
of  bankruptcy  over  amendments  is  undoubted  and 
rests  In  the  sound  discretion  of  the  court." 
Wilder  V.  Watts  (D.  C,  S.  C),  15  Am.  B.  R.  57. 
138  Fed.  426,  to  the  effect  that  the  amrndment^ 
are  usually  allowed  If  the  acts  of  justice  will 
be  promoted,  but  as  they  are  not  matters  of  rlf?ht 
the  court  must  exercise  Its  discretion  in  permit- 
ting them.  The  privilege  of  amending  a  petition 
In  Involuntary  bankruptcy  is  a  matter  resting  In 
the  discretion  of  the  court,  not  to  be  reviewed,  ex- 
c«'pt  when  such  discretion  has  been  abused.  In  re 
Rosenblatt  &  Co.  (C.  C.  A.,  2d  Cir.),  28  Am.  B.  R. 
401. 
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not  abrogated  or  restricted  in  any  sense  by  the  provisions  of  General  Order 
XI  which  relates  to  the  amendment  of  petitions  and  schedules.^*  If  evidence 
is  adduced  without  objection,  the  petition,  if  deemed  insufficient,  may  be 
amended  to  conform  thereto,  and  when  so  amended  it  relates  to  and  takes 
effect  as  of  the  date  of  the  filing  of  the  original  petition.^^  An  amendment 
for  the  purpose  of  conforming  the  pleadings  to  the  facts  proven  is  frequently 
permitted,  even  on  the  coming  in  of  a  special  master's  report.^®  There  must 
be  in  the  record  as  it  stands,  the  substance  of  that  which  is  to  be  supplied  by 
amendment.^'^  It  will  usually  be  granted  to  cure  an  error  due  to  mistake  of 
counsel,^  or  one  purely  clerical^  Where  the  defect  doe^  not  pertain  to  the 
jurisdiction  of  the  court,  either  in  respect  to  the  parties  or  the  subject-matter, 
an  amendment  will  usually  be  permitted.^  But  if  the  defect  goes  to  the 
jurisdiction  of  the  court,  the  right  thereto  is  not  so  clear.^^  Thus,  where  an 
involuntary  petition  shows  upon  its  face  that  the  claims  of  the  petitioners  in 
the  aggregate  are  less  than  $500,  the  petition  is  fatally  defective  and  may 
not  be  amended  by  joining  others  as  ereditors.^^  But  Federal  courts  have  the 
power  to  permit  amendments  of  pleadings  by  the  insertion  or  correction  of ' 
jurisdictional  as  well  as  other  averments.^  Thus,  a  petition  may  be  amended 
to  cure  defects,  such  as  those  which  pertain  to  the  averments  of  the  residence 


31  Gleason  v.  Smith  (C.  C.  A.,  3d  Cir.), 
16  Am.  B.  R.  602,  145  Fed.  S95;  In  re 
B^llah  (D.  C,  Del.),  S  Am.  B.  R.  310,  116 
Fed.  69. 

35.  Chicago  Motor  Vehicle  Co.  v.  Ameri- 
can Oak  Leather  Co.  (C.  C,  A.,  7th  Oir.), 
15  Am.  B.  R;  804,  141  Fed.  518,  holding 
that,  where  the  petition  in  an  involuntary 
proceeding,  though  aUeging  specific  acts  of 
bankniptej,  charges  generally  the  giving 
of  a  preference  to  unknown  creditors,  and 
?ome  of  the  testimony  taken  before  the 
referee,  without  objection,  related  to  alleged 
preferences  not  specified  in  the  petition, 
and  testimony  relating  thereto  is  also 
received  on  behalf  of  the  alleged  bankrupt, 
the  findings  of  the  referee  that  such  trans- 
fers constitute  acts  of  bankruptcy  are  justi- 
M,  and  the  court  may  permit  the  petition 
to  be  amended  as  of  the  date  of  -its  filing 
^  as  to  charge  such  transfers  as  acts  of 
bankruptcy. 

36.  In  re  Lange  (D.  C,  N.  Y.),  3  Am. 

B.  R.  231,  97  Fed.  196;  In  re  Miller  (D.  C, 
X.  Y.),  5  Am.  B.  R.  140,  104  Fed.  764;  In 
re  Bininger,  Fed.  Cas.  1,420;  In  re  Gal- 
linger.  Fed.  Cas.  5,202;  Chicago  Motor  Ve- 
hicle Co.  V.  American  Oak  Leather  Co.   (C. 

C.  A.,  7th  Cir.),  16  Am.  B.  R.  804,  141  Fed. 
MS.  72  C.  C.   A.   576;   Hark  v.  Allen  Co. 

0.  C.  A.,  3d  Cir.),  17  Am.  B.  R.  3,  146 
Fed.  665. 


87.  In  re  Mercur  (C.  C.  A.,  3d  Cir.),  10 
Am.  B.  R.  505,  122  Fed.  384. 

38.  In  re  Hill,  Fed.  Cas.  6,485.  See  also 
In  re  Freund  (Ref.,  N.  Y.),  1  Am.  B.  R. 
25. 

88.  In  re  Bellah  (D.  C,  Del.),  8  Am.  B. 
R.  310,  116  Fed.  49;  Gleason  v.  Smith  (C. 
C.  A.,  3d  Cir.),  16  Am.  B.  R.  602,  145  Fed. 
895. 

40.  In  re  Shoesmith  (C.  C.  A.,  7th  Cir.), 
13  Am.  B.  R.  645,  135  Fed.  684. 

40a.  In  re  Rosenfields,  Fed.  Cas.  12,061. 
See  also  Woolford  v.  Diamond  State  Steel 
Co.  (D.  C,  Del.),  15  Am.  B.  R.  31,  138  Fed. 
588. 

41.  In  re  Stein  (D.  C,  Penn.),  12  Am. 
B.  R.  364,  130  Fed.  377. 

But  the  rule  is  different  if  the  amount 
set  forth  in  the  petition  exceeds  $500,  and 
thereafter  it  develops  that  the  provable 
claims  of  the  original  petitioners  are  less 
than  $500;  in  such  a  case  an  amendment 
may  be  permitted  prior  to  the  adjudication 
and  other  creditors  permitted  to  join  in  the 
petition.  In  re  Ryan  (D.  C,  Penn.),  7 
Am.  B.  R.  562,  114  Fed.  373;  In  re  Mackay 
(D.  C,  Del.),  6  Am.  B.  R.  577,  110  Fed. 
355;  In  re  Mammoth  Pine  Lumber  Co. 
(D.  C,  Ark.),  6  Am.  B.  R.  84,  109  Fed. 
308. 

48.  In  re  Plymouth  Cordage  Co.  (C.  C. 
A.,  8th  Cir.),  13  Am.  B.  R.  665,  135  Fed. 
1000. 


416 


Process,  PLBADiNas,  and  Adjudications. 


[§  18. 


or  place  of  business  of  a  bankrupt,^  especially  where  rights  of  creditors  have 
accrued  which  would  be  affected  by  its  dismissal.?*  An  amendment  is  per- 
missible by  the  insertion  of  an  averment  that  all  the  bankrupt's  creditors  are 
less  than  twelve.*^  An  insufficiency  in  the  allegations  of  the  petition  as  tn 
the  number  of  the  creditors  *^  or  the  nature  and  amounts  of  their  claims  ^' 
is  not  to  be  regarded  as  an  incurable  jurisdictional  defect,  and  may  bo 
supplied  by  amendment.  The  petition  may  be  amended  so  as  to  aver  that  the 
alleged  bankrupt  is  not  a  wage-earner  or  a  person  engaged  chiefly  in  farming 
or  the  tillage  of  the  soil.^  If  there  is  an  error  in  the  name  of  the  alleged 
bankrupt  the  petition  may  be  amended  so  as  to  correct  it.**  Where  one 
member  of  a  firm  has  not  made  the  other  members  parties  to  a  petition  in  a 
voluntary  proceeding  he  may  amend  his  petition  so  as  to  bring  in  such 
partners.^  And  a  petition  against  two  persons  alleging  that  a  partnership 
existed  may  be  amended  by  striking  out  all  reference  to  one  of  them 
when  it  appeared  that  such  partnership  did  not  exist.^*  A  defective 
verification  to  an  involuntary  petition  may  be  amended.*^^  An  amend- 
ment of  an  original  petition  may  be  allowed  before  proceeding  tn 
a    new     trial    where     it    is    necessary    because     of    evidence     adduced 


43.  In  re  Weinmaiin,  2  N.  B.  N.  &  R.  51. 

44.  In  re  Hammond  (D.  C,  N.  Y.),  20 
Am.  B.  R.  776,  163  Fed.  548. 

45.  In  re  Plymouth  Cordage  Co.  (C.  C. 
A.,  8th  Cir.),  13  Am.  B.  R.  665,  135  Fed. 
1000;  Matter  of  Haff  (C.  C.  A.,  2d  Cir.), 
13  Am.  B.  R.  362,  136  Fed.  78. 

46.  In  re  Mackey  (D.  C,  Del.),  6  Am. 
B.  R.  577,  110  Fed.  355;  In  re  Bellah  (D.  C, 
Del.),  8  Am.  B.  R.  310,  110  Fed.  69;  Ryan 
V.  Hendricks  (C.  C.  A.,  7th  Cir.),  21  Am. 
B.  R.  570,  166  Fed.  94,  holding  that  if  a 
petition  fails  to  clearly  set  forth  the  num- 
ber of  creditors,  the  amount  of  their  claims 
and  the  occupation  of  the  debtor,  it  may 
be  amended. 

47.  Conway  v.  German  (C.  C.  A,,  4th 
Cir.).  21  Am.  B.  R.  577,  166  Fed.  67;  In 
re  White  (D.  C,  Penn.),  14  Am.  B.  R. 
241,  135  Fed.  199. 

48.  Beach  v.  Macon  Grocery  Co.  (C.  C. 
A.,  5th  Cir.),  9  Am.  B.  R.  762,  120  Fed. 
736;  In  re  Brett  (D.  C,  N.  J.),  12  Am. 
B.  R.  492,  130  Fed.  981;  In  re  White 
(D.  C,  Penn.),  14  Am.  B.  R.  241,  135  Fed. 
199;  In  re  Plymouth  Cordage  Co.  (C.  C. 
A.,  8th  Cir.),  13  Am.  B.  R.  665,  135  Fed- 
1000. 

It  is  no  abase  of  discretion  to  permit  an 
involuntary  petition  to  be  amended  so  as 
to  aver  that  the  alleged  bankrupt  is  not 
"  a  wage-earner  nor  a  person  engaged  chiefly 
in  farming  or  tillage  of  the  soil.*'  Arm- 
strong V.  Fernandez,  19  Am.  B.  R.  746, 
208  U.  S.  324;  In  re  Crenshaw  (D.  C,  Ala.), 


19  Am.  B.  R.  502,  155  Fed.  271;  In  re 
Mero  (D.  C,  Conn.),  12  Am.  B.  R.  ITl. 
128  Fed.  633;  In  re  Pilger  (D.  C,  Wis.). 
9  Am.  B.  R.  244,  118  Fed.  206. 

Error  to  deny  amendment. —  In  Conway 
V.  German  (C.  C.  A.,  4th  Cir.),  21  Am.  B. 
R.  577,  166  Fed.  67,  it  was  held  error  to 
deny  a  motion  for  an  amendment  in  this 
respect.  The  court  said :  "  Such  an  aver- 
ment so  far  as  this  case  is  concerned,  is  ft 
mere  negative  one,  and  not  of  a  jurisdic- 
tional character.  There  is  no  contention 
made  here  by  the  defendants  that  they  be- 
long to  the  inhibited  class,  and  hence  can- 
not be  adjudicated  bankrupts,  and  as  a 
matter  of  fact  they  do  belong  to  that  class- 
Were  they  seeking  to  come  within  the  in- 
hibited class,  it  would  be  essential  for  them 
to  make  proof  of  their  averment,  but  they 
are  not,  and  while  technically  speaking  it 
should  have  been  stated  in  the  petition, 
that  they  were  not  persons  coming  within 
that  class,  still  it  was  not  essential  so  to 
do,  and  in  no  sense  affected  the  merits  of 
the  case,  and  the  amendments  desired  should 
have  been  ermitted." 

49.  Gleason  v.  Smith  (C.  C.  A.,  3d  Cir). 
16  Am.  B.  R.  602,  145  Fed.  895. 

50.  In  re  Freund  (Ref.,  N.  Y.),  1  Am. 
B.  R.  25. 

50a.  In  re  Richardson  (D.  C,  Mass.),  27 
Am.  B.  R.  590. 

51.  Armstrong  v.  Fernandez,  208  U.  S. 
324,  19  Am.  B.  R.  746. 
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upon  &  former  trial."  A  petition  may  be  amended  to  bring  it  within  the 
terms  of  an  amendatory  act^^  The  permitting  or  refusal  of  an  amend- 
ment, being  within  the  discretion  of  the  court,  will  not  be  interfered  with 
unless  there  is  an  abuse  of  such  discretion.  An  amendment  will  not  be 
allowed  unless  it  clearly  appear  that  the  ends  of  justice  will  be  promoted 
thereby."  It  will  be  denied  if  the  application  is  made  after  an  unreasonable 
delay  ^  or  when  the  allegation  in  effect  will  become  the  ba«is  of  a  new  and 
independent  prooeeding.^^  An  amended  petition  may  be  filed  after  four 
months  have  elapsed  since  the  commission  of  the  act  of  bankruptcy  charged, 
especially  where  the  same  act  is  relied  on,  and  it  is  alleged  in  substantially 
the  same  words ;  the  amended  petition  relates  back  to  the  date  of  the  original 
petition.^^  But  the  doctrine  of  relation  back  is  not  applicable  where  the 
amendment  sets  up  a  new  cause  of  action,  or  where  to  cause  it  to  relate  back 
would  have  the  effect  of  depriving  an  adverse  party  of  a  substantial  right 
on  which  no  attack  was  made  in  the  original  pleading."'*  As  a  general 
rule  an  involuntary  petition  cannot  be  amended  by  setting  out  therein 
an  act  of  bankruptcy  not  referred  to  in  the  original  petition  and  occurring 
more  than  four  months  before  application  for  the  order  allowing  the 
amendment.^*  But  such  an  amendment  may  be  permitted  if  clearly  in 
furtherance  of  justice,  and  if  its  omission  from  the  original  petition  is 
properly  excused.'^  The  tendency  of  the  decisions  is  toward  a  more  liberal 
practice  in  granting  amendments  and  in  some  of  the  later  decisions  it  has 
been  held  that  it  is  discretionary  with  the  court,  to  permit  the  petitioner 


62.  Matter  of  Hark  Bros.  (D.  C,  Penn.)i 
15. .^m.  B.  R.  460,  142  Fed.  179,  affd.  suh 
nam.  Hark  v.  Allen  Co.  (C.  C.  A.,  3d  Cir.), 
17  Am.  B.  R.  3,  146  Fed.  665. 

53.  In  re  Scammon,  Fed.  Gas.  12,427;  In 
re  Scull,  Fed.  Cas.   12,568. 

54.  Wilder  v.  Watts  (D.  C,  R.  C),  15 
Am.  B.  R.  57,  138  Fed.  426;  Woolford  v. 
Diamond  State  Steel  Co.  (B.  C,  Del.),  15 
Am.  B.  R.  31,  138  Fed.  582.  See  In  re 
Farthing  (D.  C,  No.  Car.),  29  Am.  B.  R. 
732. 

55.  In  re  Freudeafels,  Fed.  Gas.   5,l].d-a. 

56.  In  re  Hyde  &  Co.  (D.  C,  N.  Y.),  4 
Am.  B.  R.  602,  103  Fed.  617;  In  re  Mer- 
cur  (D.  C,  Penn.),  8  Am.  B.  R.  275,  116 
Fed.  655,  affd.  (0.  C.  A.,  3d  Cir,),  10  Am. 
B.  R.  505,  122  Fed.  384,  where  it  was  held 
that  the  right  to  amend  can  go  no  further' 
than  to  bring  forward  and  make  effective 
that  which  is  in  some  form  already  in  the 
record. 

67.  Millan  v.  Exchange  Bank  (C.  C.  A., 
4th  Cir.),  24  Am.  B.  R.  889,  183  Fed.  753; 
Ryan  v.  Hendricks  (C.  C.  A.,  7th  Cir.),  21 
Am,  B.  R.  570,  166  Fed.  94;  First  State 
Bank  of  Corinth  v.  Haswell  (C.  C.  A.,  8th 
Cir.),  23  Am.  B.  R.  330.  174  Fed.  20©. 

67a.  Armour  &  Co  v.  MUler  (C.  0.  A., 
5th  Cir.).  31  Am.  B.  R.  356. 

58.  In  re  Perlhefter  (D.  C„  N.  Y.),  26 
Am.  B.  R.  576,  177  Fed.  299;  In  re  Pure 
Wilk  Co.  (D.  C,  Ala.).  18  Am.  B.  R.  735, 
154  Fed.  459;  In  re  Haff  (C.  C.  A.,  2d  Cir.), 
13  Am.  B.  R.  362,  135  Fed.  74?.,  r>s  C.  C.  \. 
3S0;  Wilder   v.  W^atts   (D.  C,  S.  Car.),  15 


^Am.  B.  R.  57,  138  Fed.  426.  See  also  Mat- 
ter of  Riggs  Restaurant  Co.  (C.  C.  A.,  2d 
Cir.),  11  Am.  B.  R.  508,  130  Fed.  691; 
Reed  v.  Cowley,  Fed.  Cas.  11,644;  In  re 
Morse,  Fed.  Cas.  9,851;  In  re  Leonard,  Fed. 
Cas.  8,256. 

Later  act  of  bankruptcy. — A  petition  in 
invohjntary  bankruptcy  may  not  be 
amended  by  the  insertion  of  a  further  and 
later  act  of  bankruptcy  than  the  one  set 
up  originally.  In  re  Sears  (C.  C.  A..  2d 
Cir.),  8  Am/B.  R.  713.  117  Fed.  294;  In  re 
Cleary  (D.  C,  Pa.),  24  Am.  B.  R.  742,  179« 
Fed.  990.  But  see  to  the  contrary  In  re 
Hamrick  (D.  C,  Ga,),  23  Am.  B. 'R,  721, 
175  Fed.  279. 

No  act  of  bankraptcy  originally  alleged. 
—  Where  t\\e  original  petition  in  an  in- 
voluntary proceeding  fails  to  allege  an  act 
of  bankruptcy,  it  will  not  be  amended  so 
as  to  allege  an  act  committed  more  than 
four  months  before  the  application  for  the 
amendment.  In  re  Pure  Milk  Co.  {!).  C, 
Ala.),  18  Am.  B.  R.  735,  154  Fed.  459; 
Armour  &  Co.  v.  Miller  (O.  C.  A.,  5th  Cir.), 
31  Am.  B.  R.  356. 

59.  TTark  v.  Allen  Co.  (C.  C.  A..  3d 
Cir.),  17  Am.  B.  R.  3,  146  Fed.  665; 
White  T.  Bradley  Timber  Co.  (B,  C,  Ala.), 
8  Am.  B.  R.  671,  116  Fed.  768,  quoting 
this  proposition  from  Collier  on  Bank- 
ruptcy; Wilder  V.  Watts  (D.  C  S.  Car.), 
15  Am.  B.  R.  57,  138  Fed.  426,  holding  that, 
where  the  proposed  amendment  is  not  served 
upon  the  alleged  bankrupt,  and  no  excuse 
is  made  for  its  omission  from  the  original 


418 


Process,  Pleadings,  and  Adjudications. 


[§  18. 


to  insert  by  amendment  additional  acts  of  bankruptcy.*^  Where  the  amend- 
ment offered  shows  acts  of  bankruptcy  of  like  character  as  the  one  attempted 
to  be  shown  in  the  original  petition,  the  amendment  should  be  allowed.^ 
Thus,  where  an  involuntary  petition  alleges  the  giving  of  a  preference  as  an 
act  of  bankruptcy,  an  amendment  will  be  allowed  so  as  to  permit  the  peti- 
tioner to  set  up  the  giving  of  another  preference.*^ 

(2)  Practice. —  General  Order  XI  provides  that  "amendments  shall 
be  printed  or  written,  signed  and  verified,  like  original  petitions  and 
schedules.  In  the  application  for  leave  to  amend,  the  petitioner  shall  state 
the  cause  of  the  error  in  the  paper  originally  filed."  This  provision  is 
not  exclusive  of  the  power  to  permit  amendments  inhefent  in  the  court® 
Amendments  before  adjudication  can,  it  is  thought,  be  granted  only  by  the 
judge,  and  not  by  a  referee  sitting  as  a  special  master,  though  there  is 
authority  for  the  opposite  view."  The  practice  varies.  The  application 
to  amend  may  take  the  form  of  an  oral  motion  on  the  trial.^  Usually  it 
is  made  on  a  petition  or  affidavits,  accompanied  by  a  copy  of  or  including 
the  proposed  amendments,®*  on  due  notice  to  the  other  parties.  If  granted, 
it  relates  back  to  the  time  the  petition  was  filed  and  has  the  same  effect  as 
if  included  in  the  original  petition.*^  The  amendment  does  not  advance  the 
date  of  filing  the  petition  so  as  to  affect  the  four  months'  period  as  to  pref- 


petition^  though  known  to  the  petitioner, 
the  application  for  leave  to  amend  is  not  in 
furtherance  of  justice  and  will  be  denied. 

60.  Pittsburgh  Laundry  Supply  Co.  v. 
Imperial  Laundry  Co.  (C.  C.  A.,  3d  Cir.)» 
18  Am.  B.  R,  756,  154  Fed.  662;  Hark  v. 
C.  M.  Allen  Co.  (C.  C.  A..  3d  Cir.),  17 
Am.  B.  R.  3,  146  Fed.  665;  In  re  Nusbaum 
(D.  C,  N.  Y.),  18  Am.  B.  R.  598,  152  Fed. 
835;  In  re  Hamrick  (D.  C,  Ga.),  23  Am. 
B.  R.  721,  175  Fed.  279. 

''A  liberal  policy  in  regard  to  the  allow- 
ance of  amendments  to  pleadings,  both  at 
common  law  and  in  equity,  is  to  be  en- 
couraged, where  the  amendments  proposed 
tend  to  prevent  a  failure  of  justice  through 
technicalities,  and  where  their  allowance 
does  not  affect  injuriously  any  just  right 
of  the  opposite  party.*'  Hark  v.  C.  M.  Al- 
len Co.  (C.  C.  A.,  3d  Cir.),  17  Am.  B.  R. 
3,  146  Fed.  665. 

Insolvency  when  act  was  committed. — 
The  court  has  power  to  amend  a  petition 
in  involuntary  bankruptcy,  which  alleges 
insolvency  only  at  the  date  of  filing  the  pe- 
tition, so  as  to  show  insolvency  at  the  date 
the  act  of  bankruptcy  alleged  was  com- 
mitted, where  the  facts  disclosed  by  the 
schedules  filed  show  the  existence  for  sev- 
eral years  previous  of  all  debts  except  one, 
the  assertion  of  such  other  debt  on  that 
date,  and  also  indicate  that  the  statement 


of  assets  runs  back  over  that  period.  In  re 
Pangborn   (D.  C,  Mich.),  26  Am.  B.  R.  40. 

61.  White  V.  Bradley  Timber  Co.  (D.  C, 
Ala.),  8  Am.  B.  R.  671,  116  Fed.  768, 

08.  In  re  Lange  (D.  C,  N.  Y.),  3  Am. 
B.  R.  231,  97  Fed.  196;  In  re  Miller  (D.  C, 
N.  Y.),  5  Am.  B.  R.  140.  See  also  Chicago 
Motor  Vehicle  Co.  v.  American  Oak  Leather 
Co.  (C.  C.  A.,  7th  Cir.),  15  Am.  B.  R.  804, 
141  Fed.  518,  72  C.  C.  A-  576. 

68.  In  re  Bellah  (D.  C,  Del.),  8  Am. 
B.  R.  310,  116  Fed,  49. 

64.  In  re  Strait  (Ref.,  N.  Y.),  2  Am.  6. 
R.  308. 

65.  Compare  In  re  Waite,  Fed.  Cas. 
17,044.  But  there  must  be  a  formal  appli- 
cation to  amend,  otherwise  the  question  is 
not  properly  before  the  court.  In  re  Pressed 
Steel  Wagon  Goods  Co.  (D.  C,  Mich.),  27 
Am.  B.  R.  44. 

66.  See  "  Supplementary  Forms,"  post, 
for  forms  for  amendment  of  schedules, 
which  may  be  adapted  to  cases  where  pe- 
titions only  are  to  be  amended. 

67.  In  re  Beerman  (D.  C,  Ga.),  7  Am. 
B.  R.  431,  112  Fed.  662;  In  re  WiUiams, 
Fed.  Cas.  17,700;  Bank  v.  Sherman.  101 
U.  S.  403,  affg.  Fed.  Cas.  12,765;  Chicago 
Motor  Vehicle  Co.  v.  American  Oak  Leather 
Co.  (C.  C.  A.,  7th  Cir.),  15  Am.  B.  R. 
804,  141  Fed.  518.  72  C.  C.  A.  5T6;  Ryan 
V.  Hendricks   (C.  C.  A.,  7th  Cir.),  21  Am. 
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erenees.*^  In  conformity  with  this  Greneral  Order  a  petition  or 
application  for  leave  to  amend  should  show  why  the  allegation  proposed 
to  be  set  forth  by  the  amendment  was  not  included  in  the  original  petition.^ 
An  amendment  which  introduces  new  matter  should  be  met  by  an  answer, 
or  it  will  be  taken  as  admittedJ^  It  is  thought  that  Equity  Kules  XXVIII 
to  XXX  suggest  a  good  practice  where  amendment  of  an  involimtary  petition 
is  desired.  G^eral  Order  VI  has  been  held  to  imply  a  limitation  on 
amendment.^^ 

IV.  PROCESS  AND  SERVICE. 

a.  In  general. —  There  is  no  need  of  process  in  voluntary  cases ;  an  adjudi- 
cation usually  follows  and  a  reference  is  forthwith  made  to  the  referee.  On 
the  filing  of  an  involuntary  petition,  the  clerk  must  at  once  issue  a  sub- 
pcEna.  The  failure  to  make  timely  service  of  a  subpoena  does  not  terminate 
the  proceeding.^^ 

b.  When  returnable. —  Subsection  a  provides  that  the  process  "  shall  be 
returnable  within  fifteen  days,  unless  the  judge  shall  for  cause  fix  a  longer 

tima"  '^  Intervening  Simdays  should  bei  counted.'**  This  time  is  shorter 
than  in  the  equity  practice.  An  effort  was  made  by  the  framers  of  the  Ray 
amendatory  bill  to  reduce  the  period  to  ten  days.  The  Senate  thought  other- 
wise, and  the  law,  tiierefoire,  remi&LQS  as  originally  passed,  viz. :  ^^  within  fifteen 
days." 

c.  Form  of  subpoena. —  Forms  in  Bankruptcy,  No.  5,  is  that  ordinarily 
used  as  a  subpoena  to  the  alleged  bankrupt.  Form  No.  4,  being  an  order 
requiring  the  alleged  bankrupt  to  show  cause  why  the  prayer  of  the  petition 
should  not  be  granted,  is  clearly  an  inadvertent  inheritance  from  the  prac- 
tice under  the.  former  law,  and,  to  say  the  least,  confusingly  superfluouSp 
Under  the  present  law,  the  subpoena  has  taken  its  place;  the  order  to 
show  cause  is  no  longer  required,  and  should  be  ignored  as  contrary  to 
the  law.  Equity  Rule  XII  requires  a  memorandum  to  be  placed  at  the 
bottom  of  the  subpoena,  that  the  defendant  is  to  enter  his  appearance  in 
the  suit  in  the  clerk's  office,  on  or  before  the  day  at  which  the  writ  is 
returnable.     It   has   been   held,   however,    that   this   memorandum   is   not 

bankruptcy,  set  up  in  a  proposed  amended 
pet  it  ion  I  were  omitted  from  the  original 
petition,  a  motion  for  leave  to  amend  wiU 
be  denied. 

70.  In  re  Bininger,  Fed.  Caa.  1,430. 

71.  In  re  Sears  (C.  C.  A.,  2d  Cir.),  8  Am, 
B.  R.  713,  117  Fed.  294.  But  aee  to  the 
contrary  In  re  Hamrick  (D.  C,  Oa.),  23 
Am.  B.  R.  721,  175  Fed.  279. 

72.  Gleason  v.  Smith  (C.  C.  A.,  3d  Cir.), 
16  Am.  B.  R.  602,  145  Fed.  895. 

7aa.  The  words  ''return  day/'  as  used 
in  this  section,  refer  to  the  day  fixed  as  the 
latest  limit  for  the  marshal's,  or  other  serv- 
ing officer's  return  of  the  writ  of  subpoena 
into  court.  In  re  McDonald  (D.  C, 
Hawaii),  30  Am.  B.  R.  120. 

72b  In  re  Francis  Levy  Outfitting  Co., 
Ltd.  (D.  C,  Hawaii),  29  Am.  B.  R.  13. 


B.  R.  570,  166  Fed.  94;  First  State  Bank 
of  Corinth  V.  RasweU  (C.  C.  A.,  8^  Cir,), 
23  Am.  B.  R.  330,  174  Fed.  209. 

68.  First  State  Bank  of  Corinth  v.  Has- 
well  (C.  C.  A.,  8th  Cir.),  23  Ara.  B.  R, 
330,  174  Fed.  209. 

89.  In  re  Pure  Milk  Co.  (D.  C,  Ala.), 
18  Am.  B.  R.  735,  154  Fed.  682,  citing  Col- 
lier on  Bankruptcy  on  this  proposition; 
In  re  Portner  (D.  C.  Pa.),  18  Am.  B.  R. 
89,  149  Fed.  799,  holding  that  in  the  ab- 
sence of  information  as  to  why  the  omission 
occurred  in  the  original  petition,  the  peti- 
tioner will  be  given  time  to  secure  such 
information  and  insert  it  in  his  petition 
for  amendment.  In  White  v.  Bradley  Tim- 
ber Co.  (D.  C,  Ala.),  8  Ara.  B.  R.  671, 
116  Fed  768.  where  it  was  held  that  in 
the  absence  of  ahowing   why   tiie  acts  of 
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essential.'^*  A  power  of  attorney  to  appear  in  response  to  a  creditors' 
petition  is  not  necessary.  The  duties  of  the  cleric  on  the  entry  of  appear- 
ances and  pleas  are  prescribed  in  the  Qeneral  Orders.  General  Order 
III  requires  the  subpoena  to  issue  out  of  the  court,  under  the  seal  thereof, 
and  be  tested  by  the  clerk.  A  defect  in  this  regard  will  be  waived  by  an 
appearance  without   objection.''^ 

d.  Service  of  process. — (1)  In  general. —  Service  of  the  petition  and 
writ  of  subpoena  is  to  be  made  in  the  same  manner  that  service  of  similar 
process  is  had  upon  the  commencement  of  a  6uit  of  equity  in  the  courts 
of  the  United  States.  This  reference  to  the  equity  practice  seems  in  effect  to 
have  enacted  Equity  Kule  XIII  into  the  law.^^  In  case  service  cannot 
be  made  upon  the  bankrupt,  it  may  be  made  under  this  rule  by  leaving  the 
papers  with  an  adult  member  of  his  family  at  his  home.^®  Under  the  act 
as  amended  it  has  been  held  that  service  of  a  copy  of  an  involuntary 
petition  with  a  subpoena  upon  the  clerk  of  the  hotel  of  which  the  alleged 
bankrupt  was  proprietor  and  where  he  usually  resided,  is  valid  without 
publication.^    Personal  service  out  of  the  district  is  unavailing.^® 

(2)  Sebvicb  bv  publication. —  Where  personal  service,  or  service  as 
authorized  by  Equity  Rule  XIII  may  not  be  made,  notice  must  be  given 
by  publication  in  the  same  manner  and  for  the  same  time  as  provided  by 
law  for  notice  by  publication  in  suits  to  enforce  a  legal  or  equitable  lien  in 
courts  of  the  United  States.  The  section  should  be  read  in  connection 
with  section  8  of  act  of  Congress  of  March  3,  1875  (now  §  67  of  Judicial 
Code),  to  the  effect  that  when  the  alleged  bankrupt  is  not  an  inhabitant  of 
nor  found  within  the  district,  and  shall  not  voluntarily  appear,  it  shall  be 
lawful  for  the  court  to  make  an  order  directing  such  alleged  bankrupt  to 
appear  to  answer  the  petition  by  a  day  to  be  fixed,  which  order  shall  be  served 
on  such  absent  alleged  bankrupt  ^*  if  practicable,  wherever  found. "^  The 
amendatory  act  of  1903  added  the  exception  that  "  unless  the  judge  shall 
otherwise  direct,  the  order  shall  be  published  not  more  than  once  a  week  for 
two  consecutive  weeks,  and  the  return  day  shall  be  ten  days  after  the  last 
publication  unless  the  judge  shall  for  cause  fix  a  longer  time.'*  "■■  The  order 
for  service  by  publication  should  designate  the  day  upon  which  the  defendant 
is  required  to  appear,  and  demur,  answer  or  plead. 


73.  Matter  of  Wiiij?  Yick  Co.  (D.  C, 
Hawaii),  13  Am.  B.  R.  360. 

74.  Matter  of  Abbov  Prr«s  (0.  C.  A.,  2d 
Cir.),  13  Am.  B.  R.  li,  134  Fed.  51. 

75.  In  re  Riateen  (D.  C,  Mass.),  10  Am. 
B.  R.  494.  122  Fed.  732.  See  Equity  Rules, 
post. 

76.  In  re  Norton  (D.  C,  N.  Y.),  17  Am. 
B.  R.  504,  148  Fed.  301. 

77.  In  re  Rl<*toen  (D.  C,  Mass.),  10  Am. 
B.  R.  494,  122  Fed.  732. 

78.  Note  Jobbins  v.  Montague,  Fed.  Oas. 
7,329;  Hemdon  v.  Ridgway,  17  How.  424. 


But  see  Hills  v.  McKinniss  Co.  (D.  C, 
Ohio).  26  Am.  B.  R.  333. 

79.  Hills  V.  McKinniss  Co.  (D.  C,  OhJo). 
26  Am.  B.  R.  329.  See  also  Bauman  Dia- 
mond Co.  V.  Hart  (C.  C.  A.,  5th  Cir.).  27 
Am.  B.  R,  632,  holding  that  the  order  di- 
recting service  by  publication  should  be 
published. 

79a.  As  to  number  and  times  of  publica- 
tion, see  In  re  McDonald  (D.  0.,  Hawaii), 
30  Am.  B.  R.  120. 

79b.  Bauman  Diamond  Co.  v.  Hart  (C 
C.  A.,  nth  Cir.),  27  Am.  B,  R.  632. 
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(3)  Sekvicb  on  cobpouations,  infants,  lunatics,  etc, —  The  statute 
makes  no  special  provision  relative  to  sen^ice  on  such  parties.  In  the  absence 
of  controlling  Federal  rides  of  practice,  the  method  prescribed  by  the  State 
law  may  be  followed,  but,  it  seems,  service  cannot  usually  be  made  within  the 
district  on  the  oflScer  of  a  non-resident  corporation,  temporarily  therein.^ 
The  better  practice  in  all  Cases  not  covered  by  Federal  rules,  is  to  secure  an 
order  directing  how  service  shall  be  made. 

(4)  Sebvice  on  non-joining  pabtneb. —  Where  one  of  tw;o  or  more 
partners  does  not  join  in  a  voluntary  petition  for  the  bankruptcy  of  the  firm, 
the  proceeding  is  voluntary  as  to  the  petitioning  partners  and  involuntary 
as  to  the  non-joining  partner;  before  an  adjudication  can  be  had,  a  sub- 
p«na  must  issue,  and,  with  a  copy  of  the  petition,  be  served  on  the  latter; 
and  he  may  defend  as  though  an  alleged  involuntary  bankrupt.®^  If  the 
petition  be  against  a  partnership,  one  of  whose  members  is  an  absentee,  he 
must  be  brought  in  by  publication  as  if  the  petition  were  against  him  solely.^ 

(5)  Sebvice  on  absentees. — An  absconding  debtor  may  be  proceeded 
against  in  bankruptcy;  the  present  law  does  not  deny  him  a  discharge 
although  most  previous  laws,  here  and  elsewhere,  have.  Cases  of  abscondence 
are  frequent,  and  the  method  of  service  in  such  cases,  especially  where  the 
debtor  has  left  the  country,  differs  in  different  districts.*^  That  such 
method  might  be  uniform  and  existing  doubt  be  cleared  up,  the  amend- 
atory act  of  1903  has  provided  a  summary  means  of  serving  such  a 
debtor  by  publication.  It  may  have  been  that  the  words  "  as  provided 
l).v  law  for  notice  by  publication  in  suits  in  equity,*'  in  the  original  statute 
referred  to  §•  738  (now  Judicial  Code,  §  57)^  of  the  Revised  Statutes, 
a  bankruptcy  proceeding  being  in  the  nature  of  a  creditor's  bill  to  assert 
an  equitable  lienf.  Still,  there  was  doubt.  There  can  be  none  now.  Thus, 
absentee  bankrupts  can,  in  fact  must,  be  served  hereafter  in  the  way 
prescribed  by  the  section  of  the  Revised  Statutes  above  referred  to,  save 
that,  nnless  the  judge  shall  otherwise  direct,  the  publication  shall  be  "  not 
more  than  once  a  week  for  two  consecutive  weeks,®^  and  the  return  day  shall 
be  ten  days  after  the  last  publication."  In  other  words,  service  on  absentees 
under  the  amendment,  will  take  less  than  two  weeks  longer  than  personal 
service  within  the  district.®® 


80.  Godley  v.  Morning  News,  156  U.  S.  84.  As  modified  concerning  the  time  of 
M8.  publication  by  the  act  of  March  3,  1875, 

Service  on  a  director  not  legally  electe»i  now  Judicial  Code,  $  57. 

i''  of  no  force.     In  re  Plesmon  Co.   (D.  C,  85.  In  re  Bellamy,  Fed.  Cas.  1,266.     See 

^'.  Y.),  14  Am.  B.  R.  487.  also  In  re  Hall,  Fed.  Gas.  5,^22;   Hills  v. 

81.  General  Order  VIII.  ■    McKinnise  Co.  (D.  C,  Ouio),  26  Am.  B,  R. 

82.  In  re  Murray   (D.  C,  Iowa),  3  Am.  32d. 

B-  R.  601,  96  Fed.  600.  8*1.  For  form  of  order,  see  "  Supplement 

83.  In  re  Burka   (D.  C,  Tenn.),  5  Am.  tary  Forms,"  post, 
B.  R.  843,  107  Fed.  67-S, 
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(6)  Effect  of  service  on  jurisdiction  in  personam  and  in  rem. —  It 
is  not  thought  that  that  portion  of  §  738  (now  Judicial  Code,  §  57)  which.  , 
in  cases  of  service  by  publication,  limits  the  jurisdiction  thus  acquired  to 
the  property  of  the  bankrupt  within  the  district,  is  applicable  to  a  proceed- 
ing in  bankruptcy.  The  whole  theory  of  that  proceeding  is  against  such 
a  view.  On  adjudication,  the  trustee  becomes  vested  with  the  bankrupts 
property,  wherever  it  is,  and,  subject  to  the  orders  of  the  couft  whose 
oflicer  he  is,  may  take  possession  of  it  and  dispose  of  it  as  freely  as  the 
bankrupt  could  before  the  petition  was  filed.^  Even  should  the  opposite 
view  prevail,  ancillary  proceedings  in  the  other  districts  will  supply  the 
necessary  jurisdiction.*® 

(7)  Meaning  of  amendments  of  1903, —  The  changes  made  by  the 
amendatory  act  probably  mean  that  (a)  service  must  hereafter  be  either 
personal  under  the  rules  in  equity®  within  the  district  or  by  publication, 
(fc)  that,  in  either  event,  the  return  day  shall  be,  in  the  one  case,  not 
more  than  fifteen,  and  in  the  other  case  not  more  than  ten  days  after  the 
last  publication,  while  (r)  the  jurisdiction,  both  in  personam  and  in  rem, 
at  least  remains  as  it  was  before  the  amendments.®^ 

(8)  Effect  of  delay  in  service. —  The  provision  of  subsection  a 
relative  to  the  time  within  which  a  subpoena  is  returnable  do  not  necessarih 
affect  the  time  within  which  a  subpoena  must  be  served.  The  subsection 
should  be  deemed  to  be  directory  merely,  and  intended  to  secure  system, 
uniformity  and  dispatch  in  the  conduct  of  public  business.*^  It  therefore 
follows  that  the  jurisdiction  of  the  court  is  not  affected  by  a  failure  to 
serve  the  subpoena  within  fifteen  days  subsequent  to  its  issue.^ 

(9)  Defects  in  subpoena  or  service. —  Any  objection  as  to  the  suffi- 
ciency of  the  subpoena  or  the  regularity  of  its  service  is  waived  by  the 
appearance  of  the  bankrupt.^  If  such  defects  exist,  the  bankrupt  shoukl 
move  either  to  quash  the  subpoena  or  to  set  aside  the  order  of  publication.** 

(10)  Proof  of  service. —  If  the  subpoena  is  served  by  the  marshal  or  his 
deputy,  return  is  made  by  the  usual  certificate  duly  indorsed.  If  aen^ed 
by  some  other  designated  person,  by  affidavit  thereof.^' 


87.  Compare  Bankr.  Act,   §   TO-a. 

88.  Compare  Lathrop  v.  Drake,  91  U.  S. 
516:  Shainwald  v.  Lewis,  5  Fed.  513; 
Mason  v.  Hartford,  19  Fed.  53. 

89.  Compare  In  re  RiBteen  ( D.  C,  Maas. ) , 
10  Am.  B.  R.  494,  122  Fed.  732. 

90.  For  reasons  for  these  changes,  see 
Report  of  Ex.  Com.  of  Referees  in  Bank- 
mptcy,  published  March,   1900,   p.  24. 

91.' In  re  Stein  (C.  C.  A.,  2d  Cir.),  5 
Am.  B.  R.  288,  105  Fed.  749. 


I  Matter  of  Frischberg    (Ref..  X.  YJ. 
8  Am.  B.  R.  606;  GleoAon  v.  Smith  'C.  < 
A.,  2d  Cir.),  16   Am.   B.  R.   602,  145  F-. 
895;  In  re  Stein  (C.  C.  A.,  2d  Cir.),  o  Am. 
B.  R.  288,  105  Fed.  749. 

93.  In  re  Smith  (D.  C,  Conn.),  9  Am. 
B.   R.   98,   117   Fed.   961. 

94.  Romaine  v.  Union  Ins.  Co.,  28  >V<i 
625,  at  634-635;  Gregory  v.  Pike,  79  Feil. 
520. 

9:^,  See  Equity  Rule  XV. 
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V.  APPEARANCES  AND  PLEADINGS. 

a.    Who  may  appear  and  plead. —  Subsection  b  provides  that  either  the 

i 

bankrupt  or  any  creditor  may  appear  and  plead  to  the  petition.     The  term 

*'  bankrupt "  here  means   the   alleged  bankrupt.^     The   term   "  creditor  " 

includes  any  one  who  owns  a  demand  or  claim  provable  in  bankruptcy,  and 

may  include  his  duly  authorized  agent,  attorney  or  proxy.®^     Under  the 

former  law,  creditors,  even  if  secured  or  preferred,  and  even  attachment 

creditors,  could  resist  an  involuntary  petition.^     Under  the  present  law 

the  right  to  resist  is  limited  to  a  creditor  who  owns  a  demand  or  claim 

provable  in  bankruptcy.     The  authority  thus  conferred  upon  a  creditor 

to  plead  to  the  petition  is  in  recognition  of  the  interest  which  he  may  have 

in  permitting  his  debtor  to  continue  a  business  where  such  debtor  is  not 

insolvent  and  if  left  alone  may  be  able  to  meet  his  obligations.®*    Some  doubt 

has  arisen  as  to  whether  an  attachment  creditor  may  plead  to  the  petition. 

The  definition  of  the  term  "  creditor,"  it  has  been  held,  should  not  be  so 

construed  as  to  preclude  a  creditor  from  resisting  an  adjudication  where 

the  issues  raised  by  his  answer  establish  per  se,  not  strictly  a  provable 

claim  but  rights  as  a  creditor  in  fact  which  entitle  him  to  the  protection 

of  the  court.^^    Thus,  it  is  held  that  an  attaching  creditor  may  be  a  party 

to  a  proceeding  in  involuntary  proceedings.^^^    A  preferred  creditor  or  one 

who  is  secured  and  stands  alone  on  his  security  should  not  be  permitted 

to  oppose  an  adjudication  of  involuntary  bankruptcy.^^     This   doctrine 

excludes  resistance  to  involuntary  proceedings  by  creditors  who  are  secured 

in  full.    It  has  been  held  that  a  receiver  of  a  corporation  in  possession  of 


96.  Bankr.  Act,  §  1(4). 

97.  Bankr.  Act,  f  1(9). 

98.  In  re  Hatje,  Fed.  GaB.  6,215;  In  re 
Bergerson,  Fed.  Cae.  1,342;  In  re  Jack, 
?ed.  Cas.  7,119.  Consult  also  In  re  Frost, 
Fed.  Cas.  5,134;  In  re  Qreen  Pond  R.  Co., 
Fed.  Cas.  5,786;  In  re  Williams,  Fed.  Cas. 
17.703. 

99.  In  re  Billing   (D.  C,  Ala.),  17  Am. 

B.  R.  80.  145  Fed.  395. 

100.  In  re  Moench  &  Sons  (D.  C,  N.  Y.), 
10  Am.  B.  R.   690,  123  Fed.  965. 

101.  In  re  Moench  &  Sons  Co.  (D.  €., 
X.  Y.),  10  Am.  B.  R.  590,  123  Fed.  965;  In 
re  Hornstein  (D.  C,  N.  Y.),  10  Am.  B.  R. 
308,  113  Fed.  421;  In  re  Scbenkein  (Spec. 
M..  X.  Y.),  7  Am.  B.  R.  162,  113  Fed.  421. 
See  also  In  re  Burlington  Malting  Co.  (D. 

C,  Wis.),  6  Am.  *B.  R.  369,  109  Fed.  777; 
In  re  Rogers  Milling  Co.  (D.  C,  Ark.),  4 
Am.  B.  R.  540,  102  Fed.  687. 

Where  the  attachment  creditor  is  the  pe- 
titioner he  may  be  required  to  surrender 
liis  attachment  lien  before  an  order  of  ad- 
judication will  be  made.     In  re  Hornstein 


(D.  C,  N.  Y.),  10  Am.  B.  R.  308,  122  Fed. 
266. 

102.  Creditors  of  bankrupt.— In  the  case 
of  In  re  Columbia  Real  Estate  Co.  (C.  C. 
A.,  7th  Cir.),  7  Am.  B.  R.  441,  112  Fed. 
643,  in  which  case  the  court  referred  to 
the  definition  of  the  term  "creditor**  con- 
tained in  f§  1(9),  and  59-b  to  the  effect 
that  petitioners  for  the  adjudication  shall 
be  "  creditors  who  have  provable  claims 
against"  the  alleged  bankrupt,  and  said: 
''  We  are  of  the  opinion  from  these  pro- 
visions and  their  consistency  with  the  gen- 
eral tenor  of  the  act  that  the  intention 
clearly  appears  that  the  only  claimants 
who  are  entitled  to  hearing  on  tlie  issue 
of  involuntary  bankruptcy,  aside  from  the 
bankrupt,  are  the  creditors  of  the  bank- 
rupt: that  creditors  having  security  or 
priority  are  excluded  therefrom  to  the  ex- 
tent of  their  security  or  priority,  and  can 
be  recognized  only  in  that  issue  for  unse- 
cured or  unpreferred  amounts;  that  even 
as  a  creditor  one  who  is  secured  and 
stands   alone   on   his   securitv   can   neither 
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its  property  may  contest  the  adjudication  of  the  corporation  as  a  bankrupt, 
on  the  ground  that  it  is  his  right  and  duty  to  see  that  the  jurisdiction  of 
the  court  which  appointed  him  is  not  improperly  ousted.^^ 

b.  Effect  of  voluntary  appearance  by  bankrupt. —  A  voluntary  appearance 
by  the  bankrupt  is  equivalent  to  personal  service,  but  only  so  far  as  to 
confer  jurisdiction  of  the  person.^^ 

c.  When  to  appear  and  plead. —  Subsection  b  provides  that  the  appearance 
must  be  within  five  days  after  the  return  day  or  within  such  further  time 
as  the  court  may  allow.  The  amendment  of  1903  changed  the  time  within 
which  to  appear  and  plead  from  ten  to  five  days.  The  time  does  not  expire 
until  the  last  day  limited.^^  As  the  creditors  are  entitled  to  resist  the 
petition,  an  adjudication  should  not  be  made  before  the  expiration  of  the 
full  time,  even  though  the  bankrupt  voluntarily  appears  and  consents  to 
the  adjudication.^^®  '  But  the  adjudication  is  not  necessarily  null 
because  it  is  made  before  the  expiration  of  the  time  for  creditors  to  appear 
and  contest  it,  and  it  will  be  sustained  when  not  directly  attacked  by  a 
creditor,^^     The  provisions  of  §  59-f  providing  that  creditors  other  than 


inToke  nor  oppose  an  adjudication  of  in- 
voluntary bankruptcy." 

108.  Matter  of  Hudson  River  Electric 
Power  Co.  (D.  C,  N.  Y.),  28  Am.  B.  R.  191, 
173  Fed.  934;  Blackstone  v.  Everbody's 
Store,  Inc.  (C.  C.  A.,  Ist  Cir.),  30  Am.  B. 
R.  497;  Butler  &  Co.  v.  Palmenberg  (C.  C. 
A.,  1st  Cir.),  30  Am.  B.  R,  502,  516. 

104.  In  re  Mason  (D.  C,  N.  Car.),  3  Am. 
B.  R.  599,  99  Fed.  256;  In  re  Altman  (Ref., 
N.  Y.),  1  Am.  B.  R.  689;  Shutts  v.  Bank 
(D.  C,  Ind.),  3  Am.  B.  R.  492,  98  Fed. 
705;  In  re  Frischberg  (Ref.  N.  Y.).  8  Am. 
B.  R.  607;  In  re  Western  Investment  Co. 
(D.  C,  Okl.),  31  Am.  B.  R.  367,  170  Fed. 
677. 

Objection  to  juiisdiction. —  Entire  want 
of  jurisdiction  over  the  subject-matter  may 
be  taken  advantage  of  at  any  time.  It  is 
never  too  late  to  make  such  an  objection, 
and  the  jurisdiction  may  be  attacked  col- 
laterally. But  where  the  objection  goes 
merply  to  a  want  of  jurisdiction  of  the  per- 
son or  the  thing,  there  may  be  a  waiver 
of  the  objection,  or  restriction  as  to  the 
manner  and  time  of  making  it.  A  credi- 
tor cannot  prove  his  claim,  participate  in 
the  election  of  the  trustee  and  distribution 
of  the  assets,  and  then,  upon  the  applica- 
tion for  a  discharge,  object  to  the  jurisdic- 
tion on  account  of  the  bankrupt's  non -resi- 
dence. In  re  Mason  (D.  C,  N.  Car.),  3  Am. 
B.  R.  599,  99  Fed.  256. 

Withdrawal  of  appearance.— If  the  al- 
leged bankrupt  appears  generally,  such  ap- 
pearance cannot  be  withdrawn  so  as  to  di- 
vest the  court  of  jurisdiction.  In  he  UI- 
rich.  3  Ben.  355. 

105.  Day  v.  Bock,  etc.,  Co.  (C.  C.  A.,  5th 
Cir.),  8  Am.  B.  R.  175,  114  Fed.  834. 


106.  In  re  Humbert  (D.  C,  Iowa),  4 
Am.  B.  R.  76,  100  Fed.  439.  Compare 
In  re  Columbia  Real  Estate  (D.  C,  Ind.), 
4  Am.  B.  R.  411,  101  Fed.  965,  where  ad- 
judioation  by  oonBe&t  on  the  day  the  pe- 
tition was  filed  was,  however,  held  not 
null  and  void.  See  also  for  far-reaching 
effect  of  an  adjudicatton  by  default,  la  k 
American  Brewing  Co.  (C.  C.  A.,  7th  Cir.), 
7  Am.  B.  R.  463,  112  Fed.  752. 

107.  In  re  Western  Investment  Co.  (D<  C. 
Okl. ) ,  21  Am.  B.  R.  367,  170  Fed.  677 ;  In  re 
Columbian  Real  Estate  Co.  (D.  C,  Ind.),  4 
Am.  B.  R.  411,  101  Fed.  969,  wherein  th) 
court  said:  "There  is  nothing  in  section 
18  of  the  Bankruptcy  Act  which  precludes 
a  waiver  of  process,  a  voluntary  appea^ 
ance  of  the  bankrupt,  and  an  answer  ad- 
mitting bankruptcy  on  the  day  the  peti- 
tion is  filed.  An  adjudication  on  a  volun- 
tary appearance  and  an  answer  admitting 
the  averments  of  the  petition  would  cer- 
tainly conclude  the  bankrupt  who  entered 
the  appearanoa  and  filed  the  answer.  It 
may  be  when  an  adjudication  has  been 
made  without  service  of  process,  and  be- 
fore the  expiration  of  15  days,  that  t\vi 
creditors  might,  upon  seasonable  applica- 
tion, procure  an  order  vacating  the  adjudi- 
cation so  far  as  to  allow  them  to  plead 
and  be  heard  in  opposition  to  the  petition. 
But  such  right  must  be  exercised  with 
reasonable  promptness  after  actual  or  con- 
structive notice  of  the  adjudication." 
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the  original  petitioners  may  at  any  time  enter  their  appearance  and  file  an 
answer  was  not  intended  to  permit  creditors  to  come  in  at  any  time,  but 
such  provisions  are  limited  by  and  should  be  oons^nied  with  subsection  b 
of  this  section.^^  The  absolute  right  of  a  creditor  to  answer  or  demur 
ceases  upon  the  expiration  of  such  time  and  an  appearance  or  pleading 
thereafter  is  within  the  judicial  discretion  of  the  court ^^  Appearance  or 
pleading,  or  both,  may  be  permitted  "within  such  further  time  as  the 
court  may  allow,"  and  a  meritorious  pleading  filed  late  may  be  considered, 
if  so  ordered  by  the  judge.^^^  Where  the  answer  or  demurrer  is  not  simply 
for  the  purpose  of  delay,  Ae  time  to  plead  or  answer  may  be  extended 
in  proper  cases.^"  But  the  court  will  not  U3ually  grant  long  extensions, 
or  those  for  which  good  reasons  are  not  given,"^  A  mere  stipulation,  not 
brought  to  the  attention  of  the  court  or  resulting  in  $n  order,  is,  in  the 
absence  of  rules  to  the  contrary,  not  sufficients^ 

d.  How  appearances  are  made.—  The  statute  does  not  prescribe  the  manner 
of  making  appearances.  A  practice  is  suggested  in  Gteneral  Orders  IV  and 
XXXII,  and  Equity  Rule  XVII.  There  is  no  form  prescribed,  but  those 
used  in  the  equity  practice  may  be  followed.*"  Appearances  may  be  in 
person  or  by  attorney;  if  the  latter,  the  attorney  must  be  one  admitted 
to  practice  in  the  district  court  of  the  district.^**  But  the  proceedings 
will  not  be  set  aside  upon  the  ground  that  the  attorney  appearing  for  a 
voluntary  bankrapt  has  not  been  admitted  to  practice  in  the  Federal  courts.*** 
The  appearance  in  court  of  an  attomey-at-law  licensed  to  practice  there 
carries  with  it  the  presumption  of  authority  to  appear  and  act  for  his 
client  in  the  proceeding  in  which  he  seeks  to  represent  him.  His  mere 
appearance  is  prima  facie  evidence  that  he  is  duly  authorized  to  represent 
and  act  for  his  client,  and  this  presumption  is  conclusive  in  the  absence 

108.  In  re  Ifntual  ICareantne  Ag^nor  (X>.  C,  an  Involuntary  petition,  the  usual  eubpoena  limit- 
N.  Y.).  ft  Am.  B.  K.  •07,  m  Fed.  182.  In»   the   time    In   which    to   appear   to   five    daye 

109.  In  re  Flmt  Nafl  Bank  of  BeUe  Pourche  ^"^  Jf  if "^'  ^•'^*'k  *!!*  adjudication  will 
(C.  C.  A..  8th  dr.).  18  Am.  B.  R.  2W.  Ul  Fed.  f^\^^  **i"^*°'  «,*iV'"'®  "^  °  do  not  consent  to  It 
M.  holding  that  It  waa  no  abuse  of  discretion  to  »'  SfL^Sf %  ^U".  !^*^2J!SS,L"'!2r*/"n.*''^ 
deny  an  appUcaUon  for  permission  to  answer  ^^?^^\^^\^'^^^'^t^f^^^^rJ^t^'S^:'''- 
where  the  application  was  not  made  until  more  ^^%^  .^J'®  I°«-  ^o.  (C.  C.  A..  8th  dr.).  80  Am, 
than  Ave   weeks   after   the   adjudication   and    the  ^-      '  ^^ 

creditors  were  aware  of  the  flIInK  of  the  petition  HO.    General    Order   XXxn.     Compare    In    re 

within  forty-eljfht  hours  thereafter,    and   the  ad-  Slmonson  (D.  C.  Ky.),  1  Am.  B.  R.  197,  92  Fed. 

nilnifftratlon   of   the   estate   had    proceeded   In   the  9M- 

meantime  without  objection.                                            '  111.  in  re  Cooper  Bros.   (D.  C,  Pa.),  20  Am.  B. 

Re-vlsion    of  adjudioatlon.-— There   Is  no  K-    392,    159   Fed.   966;   Blackstone  ▼.    Ererybody's 

time  fixed  in  the  bankruptcy  act  within  whloh  a  Store,  Inc.  (C.  C.  A.,  lat  Clr.),  SO  Am.  B.  R.  497. 

petition  for  revision  of  an  adjudication  In  bank-  holding  that  the  grant  of  an  extension  is  dlscre- 

niptcy  shall  be  presented,  but.  as  an  appeal  from  tionary  and  will  not  be  disturbed  on  appeal. 

adjudication   is   required   to   be   taken    within   teu  11»,  In  re  Helnsfurter  (D.  C,  Iowa),  8  Am.  B. 

aays,  by  analogry  It  would  seem   that  a  petition  R.  109,  97  Fed    198. 

delay;  but  court*  have  generally  held  that  a  pe-  1'  ^    J 

tltlon  for  revision  must   be   presented   within   six  **^*  ^^'  'orms,   see    "  Supplementary  Forms." 

months.     Blanch&rd   v.    Ammons    (C.    C     A.,    9th  P<»*I  Hagar  and  Alexander's  Bankruptcy  Forms, 

dr.).  25  Am.  B.   R.  590,  183  Fed.   566.  Tit.  L 

Appearance    and    pleading    by    cred-  ^^^'  General  Order  IV. 

Itors.— Where  It  is  sought  to  put  in  default  all  110.  In   re  Kindt   (D.   C,   Iowa),   3  Am.   B.    R. 

Peraons  who  have  a  fight  to  appear  and  plead  to  546,  9S  Fed.  867. 
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of  coTintervailing  evidenoe.^^^     The  authority  of  an  attorney  U»   appear 
cannot  be  questioned  by  the  answer  of  the  defendant  debtor.^^® 

e.  Pleadings  which  may  be  entered;  answer  or  demurrer. — (1)  In  oenebal. 
—  The  pleadings  which  may  be  entered  in  a  bankruptcy  proc^eeding  are 
those  fixed  by  the  equity  rules  established  by  the  Supreme  Court/^®  The 
bankrupt  or  any  creditor  may  (a)  demur  or  answer,^^  and  the  i)etitioiiing 
creditors  may  (6)  except  to  the  answer,  or,  in  proper  cases,  may  (c)  file  a 
general  replication.  If  the  demurrer  is  sustained,  leave  to  &uswer  is 
usually  granted.  In  these  ways,  the  issue  is  framed.^^  But  the  judge  may 
modify  these  rules  in  ^^  any  particular  ease  so  as  to  facilitate  a  speedj 
hearing.  ^^ 

(2)  Amendments. — Amendments  to  all  pleadings,  other  than  the 
petition,  and  perhaps  even  amendments  to  involuntary  petitions,  should  be 
made  in  accordance  with  the  practice  outlined  in  the  equity  rules.'^  If 
a  jury  trial  is  desired,  it  should  be  applied  for  when  the  answer  is  entered, 
but  in  a  separate  paper.^*  Where  tiie  creditor  shows  no  proposed  amended 
answer,  no  newly  discovered  facts,  and  no  information  as  to  what  new 
defenses  he  desires  to  set  up,  he  should  not  be  permitted  to  amend.^^ 

(3)  Answes  OB  demurrer. —  The  form  of  the  answer  is  suggested  bj 
Form  No.  6 ;  but  "  the  denial  of  bankruptcy  "  may  also  contain  any  avail- 
able defense  or  counterclaim.^®  The  form  prescribed  by  the  Supreme 
Court  is  not  exclusive  in  its  provisions.^^  If  the  answer  is  prolix  and 
admixed  with  supposed  groimds  of  demurrer,  and  does  not  admit  or 
unevasively  deny  the  material  facts  of  the  petition,  it  may  be  stricken  out,^^ 
If  it  requires  argument  to  show  that  an  answer  is  frivolous  it  may  not  be 


117.  In  re  Gaeser  (0.  C.  A.,  8th  Gir.),  5 
Am.  6.  R.  32,  104  Fed.  537,  holding  that 
an  attorney  admited  to  practice  in  the 
district  court,  who  enters  his  appearance 
and  files  objections  to  the  discharge  of  a 
bankrupt,  must  be  presumed  to  have  au- 
thority to  do  so  without  any  special  writ^ 
ten  power  of  attorney  to  take  such  action. 

118.  Gage  Co.  v.  Bell  (D.  C,  Tenn.),  10 
Am.  B.  R.  696,  124  Fed.  371. 

119.  General  Order  XXXVII.  Compare 
for  meaning  of  "  proceedings  in  bank- 
ruptcy," Bardes  v.  Bank,  178  U.  S.  524,  4 

.  Am.  B.  R.  X63. 

120.  Ihe  two  have  even  been  combined 
in  one  pleading.  In  re  Stem  (C.  C.  A.,  2d 
Cir.),  8  Am.  B.  R.  569,  116  Fed.  604.  For 
a  case  where  demurrer  was  interposed,  see 
In  re  Ewing  (C.  C.  A.,  2d  Cir.),  8  Am. 
B.  R.  269,  115  Fed.  707.  See  also  In  re 
Randall.  Fed.  Cas.  11,551 ;  Orera  v.  Harley, 
Fp(i.  Caa.  10,567. 

121.  See  Equity  Rules  XXXI  to  XLVI, 
LIX.  and  LXI  to  LXVI. 


182.  General  Order  XXXVII. 

128.  See  Equity  Rules  XXVIII  to  XXX. 
Compare  In  re  Hyde  &  Gload  Mfg.  Co. 
CD.  C,  N.  Y.),  4  Am.  B.  R.  602,  103  Fed. 
617.  See  also  "Amendment  of  Petition," 
in  this  section,  ante, 

124.  See  under  Section  Nineteen  of  this 
work,  and  for  forma,  "  Supplementary 
Forms,"  post 

125.  Knapp  &  Spencer  Co.  ▼•  Brew  (C. 
^C.  A.,  8th  Cir.),  20  Amu  B.  R.  355,  160 
"  Fed.  413. 

126.  In  re  Paige  (D.  C,  Ohio),  3  Am. 
B.  R.  679,  99  Fed.  538.  Compare  Hill  v. 
Levy  (D.  C,  Va.),  3  Am.  B.  R.  374,  98  Fed. 
94;  Leidigh  Carriage  Co.  v.  Stengel  (C.  C. 
A.,  6th  Cir.),  2  Am.  B.  R.  383,  95  Fed. 
637;  Bray  v.  Cobb  (D.  C,  N.  Car.),  1  Am. 
B.  R.  153*,  91  Fed.  102. 

127.  In  re  Paige  (D.  C,  Ohio),  3  Am. 
B.  R.  679,  99  Fed.  538. 

128.  Bradley  Timber  Co.  v.  White  (C.  C 
A.,  5th  Cir.).  10  Am.  B.  R.  329,  121  Fed. 
779,  affg.  9  Am.  B.  R.  441. 
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overruled  on  that  ground. ^^  When  a  petition  does  not  show  all  the  juris- 
dictional facts,  as  that  the  alleged  bankrupt  is  not  within  the  excepted 
classes,  the  proper  plea  is  a  demurrer. ^^  In  such  a  case,  however,  as  in  all 
cases  where  the  defense  goes  to  the  jurisdiction,  the  objection  may  be  taken 
bv  answer  as  well,^^  but,  where  the  answer  is  on  the  merits,  it  waives  the 
deinurrer.^^  Where  both  an  answer  and  demurrer  are  interposed,  both 
to  the  entire  petition,  the  demurrer  will  be  deemed  waived  by  the  answer. ^^ 
A  demurrer  cannot,  it  seems,  be  interposed  to  an  answer,  but  the  points 
which  might  be  raised  by  such  a  demurrer  may  be  raised  on  the  hearing 
of  the  petition  and  answer.^**  Where  an  involuntary  petition  charges  as 
an  act  oVbankruptcy  a  preferential  transfer  within  the  four  months'  ^od, 
a  denial  of  the  commission  of  the  act  of  bankruptcy  is  sufficient  as  a  denial 
of  insolvency,  where  it  is  so  regarded  by  the  practitioners  and  the  parties 
proceed  to  the  taking  of  proof. ^^  Where  the  answer  is  multifarious  and  in 
response  to  a  multifarious  petition,  leave  will  be  granted  to  amend  and  file 
as  of  the  day  the  original  petition  was  filed.^^-  If  no  replication  is  filed 
to  the  answer,  the  latter  is  taken  as  true,  and,  if  it  alleges  jurisdictional 


IS».  Consolidated    Rnbber    Tire    Go.    t. 

Vehicle  Equipment  Co.,  19  Am.  B.  R.  862, 
121  N.  Y.  App.  Div.  764. 

180.  Green  River  Dep.  Bank  v.  Craig 
Bros.  (D.  C,  Ky.),  6  Am.  B.  R.  381,  110 
Fed.  137. 

181.  In  re  Taylor  (C.  C.  A.,  7th  Cir.), 
4  Am.  B.  R.  515,  102  Fed.  728. 

132.  Green  River  Dep.  Bank  v.  Craig 
Bros.  (D.  C,  Ky.),  6  Am.  B.  R.  381,  110 
Fed.  137;  Leidigh  Carriage  Co.  v.  Stengel 
(C.  C.  A.,  6th  Cir.),  2  Am.  B.  R.  383,  95 
Fed.  637;  In  re  Cliffe  (D.  C,  Penn.),  2  Am. 
B.  R.  317,  94  Fed.  354.  And  this  is  so 
though  the  answer  expressly  asserts  an  in- 
tention not  to  waive  the  objection.  Green 
River  Dep.  Bank  v.  Craig  Bros.  (D.  C, 
Ky.),  6  Am.  B.  R.  38r,  110  Fed.  137. 

183.  In  re  Cooper  Bros.  (D.  C.>  Pa.), 
20  Am.  B.  R.  392,  159  Fed.  956. 

Waiver  of  demurrer. —  Where  a  trustee 
in  bankruptcy  filed  a  petition  alleging  that 
tite  bankrupt  had  property  belonging  to 
iiis  estate  which  he  knowingly  and  fraudu- 
lentlv'  concealed  from  his  trustee,  and  on 
ti'is  petition  a  rule  was  granted  to  show 
caiUK  why  he  should  not  transfer  to  the 
trustee  property  to  the  amount  claimed, 
aiul  the  bankrupt  filed  a  demurrer  and 
answer  to  the  whole  petition,  it  was  held 
that  the  demurrer  was  waived  by  the  an- 
8\vcr  and  that  it  was  proper  for  the  referee 
to  refuse  to  discharge  the  rule  on  the  bank- 
rupt to  deliver  the  property  to  the 
trustee.  In  re  Koplin  (D.  C.  Penn.),  2t 
Am.  B.  R.  534,  175  Fed.  1013. 


184.  Goldman  v.  Smith  (D.  C,  Ky.),  1 
Am.  B.  R.  266,  98  Fed.  182,  and  cases  there 
cited.  But  where  the  counsel  on  both  sides 
have  argued  a  demurrer  to  an  answer,  as 
raising  the  sufficiency  thereof,  the  court 
may  dispose  of  the  question.  Groldman  v. 
Smith  (D.  C,  Ky.),  1  Am.  B.  B.  366,  93 
Fed.  182. 

135.  Troy  Wagon  Works  v.  Vastbinder 
(D.  C,  Penn.),  12  Am.  B.  R.  352,  180  Fed. 
232. 

Insufficient  denial  of  insolvency. —  Upon 
the  petition  of  creditors  for  an  adjudica- 
tion of  bankruptcy  against  tlieir  debtor,  it 
being  alleged  that  there  had  been  a  con^ 
veyance  of  a  large  amount  of  real  estate 
in  trust  for  the  benefit  of  a  creditor  witli 
intent  to  prefer  such  creditor,  the  alleged 
bankrupt  answered  denying  **  that  within 
four  months  next  preceding  the  date  of 
filing  of  said  petition  ...  he  trans- 
ferred while  insolvent  a  portion  of  his 
property  .  .  .  for  the  use  of  the 
Bank  of  Commerce  and  Trust  Com- 
pany," etc.  Held,  that  the  answer  was 
not  in  proper  form  as  it  contained  no  ex- 
press denial  of  insolvency,  such  denial  being 
only  by  way  of  negative  pregnant  and 
would  have  been  stricken  out  before  issue 
joined,  but  that  by  replying  to  said  an- 
swer and  joining  issue  thereon,  petitioning 
creditors  lost  their  right  to  move  to  strike 
out  the  plea.  Cummins  Grocery  Co.  v. 
Talley  (C.  C.  A.,  6th  Cir.),  26  Am.  B.  R. 
484.  * 

136.  Mather  v.  Coe  (D.  C,  Ohio),  1  Am. 
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defects  and  no  proofs  are  taken,  a  dismissal  must  result. ^^^  Useful  prece- 
dents will  be  found  in  the  numerous  cases  on  equity  rules  and  practice  in 
the  Federal  courts.  Some  of  the  defenses  urged  under  the  former  law  will 
be  found  in  the  foot-note.^^ 


VL  VERIFICATION  OF  PLEADINGS. 

a.  In  general. —  Subsection  c  provides  that  **  all  pleadings  setting  up  mat- 
ters of  fact  shall  be  verified  under  oath."  Such  verification  must  be  had 
before  one  of  the  officers  designated  in  §  20.  This  requirement  applies  to 
specifications  of  objections  to  the  discharge  of  a  bankrupt,  such  specifica- 
tions being  deemed  pleadings  within  the  meaning  of  the  word  as  used  in 
this  subsection. ^^  All  pleadings  setting  up  matters  of  fact  must  "be 
verified  under  oath."  By  analogy  to  this  requirement,  district  rules  often 
also  require  petitions  in  a  proceeding  subsequent  to  the  adjudication  to  Ix^ 
under  oath.  Under  the  former  law,  each  of  the  petitioning  creditors  was 
obliged  to  verify  the  petition,^^  and  this  is  probably  so  now ;  but,  in  case  the 
petition  is  not  verified  by  one  of  several  petitioning  creditors,  a  motion  to 
dismiss  for  want  of  jurisdiction^*^  will  be  overruled,  and  an  opportunity  given 
to  supply  the  omission.^^  A  verification  made  before  a  notary  public  is 
defective  in  the  statement  of  the  venue  if  it  does  not  show  the  verification 
to  have  been  taken  within  the  jurisdiction  of  the  notary. ^^  Where  the 
petitioning  creditor  or  pleader  is  a  partnership,  the  oath  should  be  by  one 
of  the  partners ;  where  a  corporation,  by  an  officer,  in  each  case  acquainted 
with  the  facts.^**  The  verification  of  an  involuntary  petition  is  not  subject 
to  the  rules  of  competency  with  respect  to  hearsay  testimony,  and  hence  a 
statement  in  the  verification  that  the  petitioner  believed  the  matter  alleged 
in  the  petition  on  information  and  belief  to  be  true  is  not  sufficient  ground 
for  the  dismissal  of  the  petition,  although  such  statement  should  not  be  used 
and  is  mere  surplusage."^    A  verification  is  defective  if  made  before  a  notarv 


B.  R.  6M.  M  Fed.  938.    See  also  In  re  Offlee  (D. 

C.  Tenn.).  1  Am.  B.   R.  671,  93  Fed.  426. 

13T.  In  re  Taylor  (C.  C.  A.,  7th  Clr.),  4  Am.  B. 
R.   516.   102  Fed.  728. 

138.  In  re  WlUlame.  Fed.  Caa.  17,703;  In  re 
SkeUey.  Fed.  Caa.  12,921;  In  re  Cornwall.  Fed. 
Caa.  3,250;  In  re  Sheehan,  Fed.  Gas.  12,738;  In  re 
Derby.  Fed.  Cae.  3.816;  In  re  Martin.  Fed.  Caa. 
9,150;  In  re  Cal.  P.  R.  Co..  Fed.  Cas.  2.315. 

130,  In  re  Baerncopf  (D.  C,  Penn.),  9  Am.  B. 
R.  133.  117  Fed.  975;  In  re  Taylor  (D.  C.  Ala.).  26 
Am.  B.  R.  143.  147:  In  re  Miller  (D.  C.  Iowa).  27 
Am.  B.  K.  606.  See  cases  cited  under  Section 
Fourteen  of  this  work,  p.  329,   ante. 

140.  In  re  Rosenfields.  Fed.  Caa.  12,061;  In  re 
Slmmona,   Fed.  Cas.   12.864. 

141.  Ex  parte  Jewett.   Fed.    Caa.   7.303. 

14!ii.  Green  Kiver  Dep.  Bank  v.  Craig  Bros. 
(D.  C,  Ky.).  6  Am.  B.  R.  3S1.  110  Fed.  137.  where- 
in the  court  said:  "  A  motion  for  a  rule  to  re- 
quire a  proper  verification  would  probably  be  the 
better    stop,    and    if  ^«<urh    rule    was    not    complied 


with,  the  court  miffht  then  diamlBs  the  petition 
for  that  reason."  As  to  waiver  of  verlflcatloa.  aee 
In  re  Main  (D.   C,  Iowa),  30  Am.  B.  R,  647. 

143.  In  re  Brumelkamp  (D.  C,  N.  T.).  2  An. 
B.   R.  3X8.  95  Fed.  814. 

144.  IVhere  a  corporation  and  a  part- 
uerMKIp  Join  In  an  involuntary  petition,  the 
president  of  the  oorporation  and  a  member  of  the 
flrpn  may  make  the  verification.  In  re  Wailier 
(C.  C.   A.,  9th  Clr.),  21  Am.  B.  R.  132,  164  Fed.  »>. 

140.  Matter  of  Ball  (D.  C,  N.  Y.),  19  Am.  B. 
R.  609,  156  Fed.  682. 

A  verification  made  by  the  petition- 
ing creditors  that  the  statements  contained 
in  an  involuntary  petition  were  true,  "  according 
to  the  best  of  their  knowledge,  information  and 
belief,"  Is  defective,  as  not  complying  with  the 
otilcial  form,  but  since  the  verification  is  not  juris- 
dictional, such  defect  is  not  fatal,  so  as  to  work 
a  dismissal  of  the  petition,  and  may  be  cured  by 
amendment.  In  re  Farthing  (D.  C,  N.  Car), 
29   Am.    B.    R.    732. 
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public  who  is  one  of  the  attorneys  for  the  party  making  the  verification.^^ 
But  a  verification  may  be  made  before  an  attorney;  aa  notary  public,  who 
is  not  yet  the  attorney  of  record  of  the  afiiant.^^'' 

b.  VerificatiaiL  by  attorney. —  There  is  some  conflict  among  the  authorities 
whether  an  attorney  in  fact  may  verify  a  petition  where  the  facta  are  within 
his  knowledge.  The  weight  of  authority  seems  to  be  in  favor  of  the  propo- 
sition that  he  may  verify  the  petition.**®  Though,  when  the  creditor  is 
present  and  the  facts  are  within  his  knowledge,  he  doubtless  ought  to  make 
the  verification.*^  General  Order  IV  requires  no  other  evidence  of  an 
attorney's  authority  than  the  fact  of  his  admission  to  practice  in  the  circuit 
or  district  court*"®  The  affidavit  should  be  positive,  based  upon  actual 
knowledge  of  the  attorney.*'^*  A  defect  in  the  verification  is  not  jurisdictional 
and  answering  on  the  merits  waives  it.*^ 

VIL  TRIALS  IN  INVOLtmTART  CASES. 

A.  Without  a  jury —  Subsection  d  provides  in  eflfect  that  if  the  facts  alleged 
in  the  petition  are  duly  traversed  by  an  answer,  the  judge  must  '^  determine, 
as  soon  as  may  be,  the  issues  presented  by  the  pleadings,  without  the  inter^ 
vention  of  a  jury,  except  in  cases  where  a  jury  trial  is  given  by  this  act." 
The  trial  is  brought  on  on  the  notice  required  by  the  practice  of  the  district 
court  in  which  the  proceeding  is,  or  under  the  district  bankruptcy  rules. 
Customarily,  the  consent  of  the  court  to  setting  the  issue  for  trial  on  a  day 
certain,  other  than  during  a  regular  term,  is  necessary.  The  burden  of 
proof  is  on  the  petitioners,  save,  in  certain  circumstances,  where  the  issue 
is  solvency. ^'^  Thus,  creditors  must  prove  that  their  claims  aggregate 
$500  over  securities,  or  an  adjudication  will  be  refused.*^    The  proof  must 


140.  In  re  Brumelkamp  (D.  C,  N.  Y.), 
2  Am.  B.  R.  318,  95  Fed.  814. 

U7.  In  re  Kindt  (D.  C,  Iowa),  3  Am. 
B.  R.  443,  101  Fed.  107. 

148.  In  re  Vaatbinder  (D.  C,  Penn.),  11 
Am.  B.  R.  118,  126  Fed.  417;  In  re  Hunt 
(D.  C,  Iowa),  9  Am.  B.  R.  251,  118  Fed. 
282;  In  re  Herzikopf  (D.  C,  Cal.),  9  Am. 
B.  R.  90,  118  Fed.  101;  Matter  of  Leving- 
8ton  (D.  C,  Hawaii),  13  Am.  B.  R.  357; 
Rogers  v.  DeSoto  Placer  Mining  Co.  (C.  C. 
A..  9th  Cir.),  14  Am.  B.  R.  252,  136  Fed. 
407;  In  re  Chequaseet  Lumber  Co.  (D.  C, 
X.  Y.),  7  Am.  B.  R.  87,  112  Fed.  56.  In  re 
SimoDfion  (D.  C,  Ky.),  1  Am.  B.  R.  197, 
92  Fed.  904,  seems  to  be  contra,  though  the 
exact  question  was  not  there  at  issue. 

148.  Matter  of  Herzikopf  (D.  C,  Cal.), 
»  Am.  B.  R.  90,  118  Fed.  101. 

150.  In  re  Herzikopf  ( D.  C,  Cal. ) ,  9  Am. 
B.  R.  90,  118  Fed.  101. 

151.  In  re  Vastbinder  (D.  C,  Penn.), 
11  Am.  B.  R   118,  126  Fed.  417. 

Podtive    terms. —  In    In    re    Vastbinder 


(D.  C,  Penn.),  11  Am.  B.  R.  118,  126  Fed. 
417,  the  court  said:  ''There  can  be  no 
doubt  as  to  the  right  of  an  attorney  in 
fact  to  make  the  necessary  oath  when  the 
facts  are  within  hie  own  knowledge,  and 
this  will  be  assumed  where  the  oath  is  in 
positive  terms." 

152.  Leidigh    Carriage    Go.    v.    Stengel 

(C.  C.  A.,  6th  Cir.),  2  Am.  B.  R.  383,  95 
Fed.  637;  Simonson  v.  Sinsheimer,  95  Fed. 
948,  affg.  S.C.,  1  Am.  B.  R.  197,  92  Fed. 
904;  In  re  Herzikopf  (D.  C,  Cal.),  9  Am. 
B.  R.  90,  118  Fed.  101. 

153  Sec  Bankr.  Act,  §  3-c-d. 
154.  In.  re  West  (C.  C.  A.,  2d  Cir.),  5 
Am.  B.  R.  734,  108  Fed.  940,  holding  that, 
where  an  adjudication  is  made  without 
such  proof,  the  Circuit  Court  of  Appeals 
would  reverse  the  adjudication  without 
costs  and  remand  the  proceeding  to  the 
district  court  to  take  proofs  upon  the 
question  of  the  amount  of  the  petitioners' 
claims,  and,  if  the  requisite  amount  should 
be  shown,  to  reinstate  the  decree. 
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be  confined  to  the  acts  of  bankruptcy  alleged  in  the  petition,^^  though,  it 
seenGis,  if  the  evidence  shows  the  commission  of  an  act  of  bankruptcy  not 
alleged,  the  court  may  allow  an  amendment.*^  On  the  other  hand,  where  the 
proof  shows  domicile  where  domicile  is  not  alleged,  the  petition  will  be 
considered  amended  in  accordance  with  the  proof. ^'^  The  practice  on  the 
trial  itself  is  like  other  civil  trials  in  the  Federal  courts,  including  the  taking 
and  reading  of  depositions.^^* 

b.  Trial  by  jury. —  The  trial  of  the  issues  may  be  without  the  intervention 
of  a  jury  except  in  cases  where  a  jurj'  trial  is  given  by  the  act.  Section  19 
of  the  act  prescribes  when  the  alleged  bankrupt  is  entitled  as  a  matter  of  right 
to  a  trial  by  jury.  This  right  pertains  solely  to  the  question  of  his  insolv- 
ency or  whether  or  not  he  has  committed  the  alleged  act  of  bankruptcy.  In 
such  cases  when  a  jury  trial  is  demanded  it  must  be  granted.  If  no  demand 
is  made  the  court  may,  in  its  discretion,  submit  any  specified  issue  of  fact 
to  a  jury,  in  which  case  the  verdict  of  the  jury  will  be  advisory  merely  and 
not  binding  upon  the  court.^^  This  is  in  recognition  of  the  equity  juris- 
diction possessed  by  the  court. ^^* 

0.  Trial  by  referee  or  special  master.^—  Subsection  d  of  this  section  provides 
that  if  the  facts  alleged  in  the  petition  are  controverted,  the  judge  shall 
determine  as  soon  as  may  be  the  issues  presented  by  the  pleadings,  etc.  As 
the  term  "  judge ''  does  not  include  a  referee,  it  is  evident  that  there  is  no 
authority  to  refer  the  issues  to  a  referee.  The  testimony  must  be  weighed 
and  considered  by  the  judge  and  his  personal  judgment  exercised  in  the 
determination  of  each  issue.*^  Though  a  reference  to  a  special  master  or 
like  ministerial  officer  may  be  ordered,  to  hear  and  report  the  testimony  (with 
or  without  advisory  findings  thereupon),  when  the  issue  involves  extended 
testimony  and  its  hearing  in  open  court  appears  to  be  impracticable.^® 


155.  In  re  Sykes,  Fed.  Gas.  13,708; 
Boan  V.  Gompton;  2  N.  B.  R.  607. 

156.  In  re  Lange  (D.  C,  N.  Y.),  3  Am. 
B.  R.  231,  97  Fed.  19T;  but  for  a  limita- 
tion on  this  doctrine,  see  In  re  Sears  (C  0. 
A.,  2d  Cir.),  8  Am.  B.  R.  713,  117  Fed. 
294.  See  further  under  this  Section,  ante, 
Bub-title  "Ameftdmenta  of  petitions." 

158.  In  re  Elmira  Steel  Co.  (D.  C, 
N.  Y.),  5  Am.  B.  R.  484,  109  Fed.  456. 
Compare  In  re  Stout  (D.  C,  Mo.),  6  Am. 
B.  R.  505,  109  Fed.  794. 

159.  St^e  Bankr.  Act,  §  21-h:  U.  S.  R.  S., 
§§  861,  870-.  and  observe  Equity  Rules 
LXVII  to  LXIX  and  LXXI. 

160.  In  rp  Neasmith  (C.  C.  A..  6th  Cir.), 
37  Am.  H.  R.  V2H.  131,  147  Fed.  160;  Oil 
Well  Supply  Co.  V.  Hall  (C.  C.  A.,  4tU 
Cir.).  11  Am.  B.  R.  7:JS.  128  Fed.  875: 
MorrtJ*  V.  Franklin  Coal  (^o.  (I).  C.  Penn.), 
Jl    Am.   B.   R.   42H.   125    Fed.   91)8. 

161.  Idaho,    etc.,    Co.    v.    Uradhurv,    132 


U.  S.  609,  23  L.  Ed.  433 ;  Wilson  v.  Riddle, 
123  U.  S.  608,  31  L.  Ed.  280. 

162.  In  re  King  (C.  C.  A.,  7th  Cir.),  24 
Am.  B.  R.  606,  179  Fed.  694.  Compare 
In  re  Lavoc  (C.  0.  A.,  2d  Cir.).  13  Am. 
B.  R.  400,  134  Fed.  287,  67  C.  C.  A.  19; 
Clark  V.  Am.  Mfg.  Co.  (C.  C.  A.,  4th  Cir.), 
4  Am.  B.  R.  351,  101   Fed.  962. 

168.  In  re  King  (C,  C.  A.,  7th  Cir.),  2\ 
Am.  B.  R.  606,  179  Fed.  694. 

For  form  of  reference,  see  Supplementary 
Forms,  No.  131. 

Reference  granted. —  A  reference  may  be 
made  to  a  special  commissioner  to  take  and 
report  the  testimony,  with  his  opinion 
thereon,  on  the  application  of  the  allep<^l 
bankrupt  for  a  trial  of  the  proceeding  witii- 
out  a  jury;  the  objection  that  such  a  course 
is  more  expensive  than  a  trial  by  the  judjn* 
himself  is  not  valid.  In  re  Lavoc  (C.  C.  A.. 
2a  Cir.).  13  Am.  B.  R.  400,  134  Feii.  237, 
67  C.  C.  A.   19. 
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However,  such  a  reference  should  not  be  granted  to  determine  issuies  of  the 
place  of  residence  and  principal  place  of  business  of  the  alleged  bankrupt : 
jurisdictignal  issues  of  that  nature  should  be  determined  by  the  judge  as 
a  condition  precedent  to  a  reference  of  other  issues/^  The  powers  of  such 
a  special  master,  his  compensation,  and  the  method  of  bringing  on  and 
conducting  a  trial  before  him  are  in  all  respects  similar  to  that  on  like  refer- 
ences on  contested  discharges.^^^  The  master's  report  is  brought  up  either 
by  exceptions  or  on  motion  to  confirm,^^  and  the  judge  then  enters  the  order 
of  adjudication  or  dismissal,  in  accordance  as  the  facts  shall  warrant ^^ 
He  is,  of  course^  not  bound  to  file  the  master's  conclusioBfl* 

Vm.  ADJUDICATION  OR  DISMISSAL. 

a.  In  general. —  Subsection  d  requires  the  judge  "  as  soon  as  may  be  " 
to  determine  the  issues,  and  make  the  adjudication  or  dismiss  the  petition. 
When  a  creditor's  petition  has  once  been  filed,  there  must  be  either  an  adju- 
dication or  a  dismissal.^®®  If  the  former,  the  order  is  entered  substantial!  v  a.^ 
in  Form  No.  12.  If  the  bankruptcy  is  that  of  a  partnership  and  the  individ- 
uals composing  it,  the  form  should  be  so  changed  as  to  amount  to  an  adju- 
dication of  the  partnership  as  such  and  of  each  member,  all  as  distinct 
entities, ^^^  Under  the  former  law,  it  was  held  that  a  mere  memorandum  of 
the  adjudication  was  not  sufficient. ^^  An  order  must  be  entered  and  re- 
corded. So  also  of  the  dismissal,  which  should  be  substantially  in  the  words 
of  Form  No,  11.  Both  the  statute  and  the  general  orders  provide  for  costs  to 
the  prevailing  party. "^  If  petitioning  creditors  move  for  an  adjudication, 
upon  the  pleadings,  they  admit  the  facts  properly  pleaded  in  the  answer,  and 
a  denial  of  the  motion  is  in  effect  a  determination  that  the  answer  is  suffi.cient 
in  law  to  defeat  the  petitioners'  application."^ , 

b.  Adjudicatitfn  on  Toluntary  appearanee. —  An  adjudication  on  a  voluntary 
appearance  by  the  bankrupt  and  an  answer  filed  by  him  admitting  the  aver- 
ments of  the  petition  will  conclude  the  bankrupt."^  But,  if  such  appearance 
is  made  and  answer  filed  prior  to  the  expiration  of  the  time  for  answering, 
the  rights  of  the  creditors  to  plead  to  the  petition  are  not  affected. ^^^ 


164.  In  re  King  (C.  C.  A.,  7th  Cir.), 
24  Am.  B.  R.  606,  179  Fed.  694. 

166.  See  under  this  section,  ante,  sub- 
title "Reference  to  Special  Master;"  and 
observe  Equity  Rules  LXXIII  to  LXXXIV. 

166.  See  also  *' Supplementary  Forms/' 
Xofi.  139,  140,  post. 

167.  Clark  v.  Am.  Mfg.  Co.  (C.  C.  A., 
4th  Cir.),  4  Am.  B.  R.  351,  101  Fed.  962. 

168.  "  Judfe."— The  term  judge  as  used 
in  this  section  does  not  include  a  referee, 
and  the  issues  cannot  be  referred.  In  re 
King  (C.  C.  A..  7th  Cir.),  24  Am.  B.  R. 
606,  17^  Fed.  694. 

See,  for  remedy  where  adjudication  has 


been     dismissed,     Neustadter     v.     Chicago 
Dry  Goods  Co.  ( D.  C,  Wash. ) ,  3  Am.  B.  R. 
96,  96  Fed.  830;  In  re  Billing  (D.  C,  Ala.), 
17  Am.  B.  R.  80,  145  Fed.  395. 
168.  See  pp.   158,  159,  ante. 

170.  In  re  Boston,  etc.,  Fed.  Cas.  1,678; 
In  re  Hill,  Fed.  Cas.  6,484. 

171.  Bankr.   Act,   §    3-e;    General   Order 
XXXIV. 

172.  In  re  Waugh   (C.  C.  A.,  9th  Cir.), 
13  Am.  B.  R.  187,  133  Fed.  281. 

173.  In    re    Columbia    Heal    Estate    Co. 
(D.   C,  Ind.),  4  Am.  B.  R.  411,   419,   101 

Fed.  965. 

174.  Rights  of  creditors  on  voluntary  ap- 
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c.  Dismissal  after  trial. —  If  it  appears  from  the  pleadings  or  upon  the 
trial  that  the  court  has  no  jurisdiction,  either  of  the  person  or  subject^ 
matter,  the  petition  should  be  dismissed.^^*^  The  court  should  direct  such 
dismissal  as  soon  as  the  want  of  jurisdiction  appears."®  If  the  petition  is 
not  sustained  by  the  proof,  dismissal  will  follow  as  a  matter  of  course. 
Even  if  the  petition  contains  a  prayer  for  the  appointment  of  receivers, 
selected  by  collusion  between  the  alleged  bankrupt  and  petitioning  creditors, 
the  adjudication  should  be  ordered  and  the  prayer  for  such  receivers  dis- 
regarded.^" 

d.  Dismissal  by  oonsent. —  Where  a  dismissal  is  directed  by  the  consent  of 
parties,  and  not  on  the  merits,  the  creditors  are  entitled  to  at  least  ten  days' 
notice  by  mail,  as  will  appear  hereafter  in  the  discussion  under  §  68-a  and 
§  59-g.  Some  doubt  has  arisen  as  to  the  necessity  of  notice  to  all  the  creditors 
owing  to  a  decision  to  the  effect  that  the  court  may  at  any  time  before  adju- 
dication dismiss  a  petition  upon  the  bankrupt's  motion,  without  notice  to 
thosQ  creditors  who  have  not  intervened  or  appeared  in  the  proceeding."* 
It  seems  more  in  accordance  with  the  statute,  however,  to  apply  the  broad 
rule  of  law  that,  since  every  creditor  has,  once  a  petition  is  filed,  the  right 
to  intervene,  a  petition  should  not  be  dismissed  without  notice  to  him.*''*  A 
petition  certainly  cannot  be  dismissed  without  the  consent  of  all  the  petition- 
ing creditors,*^  and  the  provisions  of  the  statute  above  referred  to  seem 


pearance  of  bankmpt.^  In  the  case  of  In 
re  Humbert  Co.  (D.  C,  Iowa),  4  Am.  B.  R. 
76,  100  Fed.  439,  tlje  court  said: 
"A  waiver  on  the  part  of  the  bankrupt  of 
this  period  of  time  cannot  deprive  creditors 
of  the  right  to  appear  in  opposition  to  the 
petition,  and  until  that  time  has  elapsed 
it  cannot  be  known  whether  a  contest  will 
or  will  not  be  made  on  behalf  of  creditors.'* 
In  re  Woods  (D.  C,  Penn.),  13  Am.  B.  R. 
240.  133  Fed.  8f2. 

175.  In  re  Plotke  (C.  C.  A.,  7th  Cir.), 
5  Am.  B.  R.  171,  175,  104  Fed.  964. 

176.  In  re  Columbia  Real  Estate  Co. 
(D.  C,  Ind.),  4  Am.  B.  R.  411,  417,  101 
Fed.  956,  in  which  the  court  said :  "  Want 
of  jurisdiction  is  a  question  that  the  court 
should  consider  whenever  or  however 
raised,  even  if  the  parties  forbear  to  make 
it  or  consent  that  the  case  may  be  heard 
on  its  merits." 

177.  Birmingham  Coal  &  Iron  Co.  v. 
Southern  Steel  Co.  (D.  C,  Ala.),  20  Am. 
B.  R.  151,  160  Fed.  212. 

178.  Matter  of  Levi  (C.  C.  A.,  2d  Cir.), 
15  Am.  B.  R.  294,  142  Fed.  9G2,  holding 
that,  where  no  list  of  creditors  has  lK»en 
filed  and  there  is  no  suggestion  of  collu- 
sion between  the  petitioning  creditors  and 
the   alleged   bankrupt,    the   court   may    in 


its  discretion  at  any  time  before  adjudica- 
tion dismiss  the  petition  upon  the  bank- 
rupt's motion  without  notice  to  other 
creditors  not  intervening  or  appearing  in 
the  proceeding;  and  the  exercise  of  such 
discretion,  in  the  absence  of  abuse,  is  not 
reviewable  in  the  Circuit  Court  of  Appeals. 

179.  In  re  Plymouth  Cordage  Co.  (C  C. 
A.,  8th  Cir.),  13  Am.  B.  R.  665,  13  Fed. 
1,000;  In  re  Lewis  (D.  C,  Del.),  11  Am. 
B.  R.  683,  129  Fed.  147;  Matter  of  Lederer 
(D.  C,  N.  Y.),  10  Am.  B.  R.  492,  125  Fed. 
96.  This  seems  not  to  have  been  the  law 
under  the  former  act.  See  Ex  parte  Harris, 
Fed.  Cas.  6,110;  In  re  Gile,  Fed.  Cas. 
5,423. 

Decree  erroneous,  not  void. — A  decree  dis- 
missing the  proceeding  without  notice  is 
merely  erroneous,  not  absolutely  void,  and 
if  application  to  review  the  decree  is  not 
timely  made,  it  will  be  sustained.  In  re 
Plymouth  Cordage  Co.  (C.  C.  A.,  8th  Cir.). 
13  Am.  B.  R.  665,  13  Fed.  1000:  In  re 
Jemison  Mercantile  Co.  (C.  C.  A.,  5th  Cir.), 
7  Am.  B.  R.  588,  112  Fed.  966,  50  C.  C.  A 
641. 

180.  In  re  Cronin  (D.  C,  Mass.),  3  Am. 
B.  R.  552,  98  Fed.  584;  In  re  Lewis  (D.  C, 
Del.),  11  Am.  B.  R.  683,  129  Fed. •147. 
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clearly  to  require  that  notice  to  the  creditors  be  given.  There  are  exceptions 
to  the  rule,  as,  where  there  are  no  assets,  no  claims  proven,  and  no  trustee 
appointed ;  though  in  such  a  case  the  petition  is  withdrawn,  not  dismissed.^®^ 
The  practice  of  omitting  such  notice  is  dangerous,  however,  and  the  courts  . 
will  usually  decline  to  grant  dismissals  without  proof  of  the  names  and 
addresses  of  creditors  and  due  notice  to  them  of  the  pending  proceeding 
and  the  motion  to  dismiss.  ^*^  Even  if  a  minority  of  the  petitioning  creditors 
object  to  the  dismissal  it  should  not  be  directed  althbugh  the  coidrt  may  specify 
that  it  would  be  for  the  best  interests  of  the  creditors.*®  Where  all  the 
petitioning  creditors  in  good  faith  move  for  a  dismissal  of  their  petition 
the  court  should  not  retain  the  proceeding  to  determine  issues  raised  by  the 
answer,  some  of  which  it  had  no  power  to  try.*®* 

e.  Intervention  by  other  creditors. —  It  is  provided  in  §  59-f  that  "  creditors 
other  than  original  petitioners  may  at  any  time  enter  their  appearance  and 
join  in  the  petition,  or  file  an  answer  and  be  heard  in  opposition  to  the  prayer 
of  the  petition."  This  subject  will  be  considered  at  length  under  that  section. 
Any  creditor  may  join  in  a  petition  already  filed  and  pending,  as  a  rule, 
at  any  time  between  the  filing  of  the  petition  and  the  order  of  adjudication 
or  dismissal.  . 

f.  Effect  of  adjudication  generally — An  adjudication  confers  jurisdiction 
both  complete  and  exclusive,  and  in  rem  as  well  as  in  personam.^^  All 
persons  named  in  the  schedules  as  creditors  are  parties.  So,  also,  are  all 
persons  in  any  way  interested  in  the  res}^  An  adjudication  cannot  be 
attacked  for  the  first  time  on  discharge  by  a  creditor  who  had  proceeded  that 
far  under  it.*®'^ 


181.  In  re  Hebbart  (D.  C,  K.  Y.),  5  Am. 
B.  R.  8,  104  Fed.  322;  In  re  CJolaluca 
(D.  C,  Mass.),  13  Am.  B.  R.  292,  133  Fed. 


No  dischargeable  debts.— A  petition  in 
voluntary  bankruptcy  which  schedules  no 
<1i.'«cli arguable  debt  may  be  dismissed  as  a 
matter  of  discretion.  In  re  Colaluca  (D.  C, 
Mass.),  13  Am.  B.  R.  292,  133  Fed.  255; 
In  re  Maples  (D.  C,  Mont.),  5  Am:  B,  R. 
426,  105  Fed.  919;  In  re  Yates  (D.  C, 
Cal.)  8  Am.  B.  R.  69,  114  Fed.  365. 

188.  Creditors  notified.— Where  the  a1- 
l^^ed  bankrupt's  answer  gives  the  names 
aii<i  addresses  of  his  creditors  in  response 
to  a  petition  alleging  that  they  number 
less  than  twelve,  such  creditors  should  be 
notified  of  the  motion  to  dismiss.  In  re 
•Tpmison,  etc.  (C.  C.  A.,  5th  Cir.),  7  Am. 
B.  R.  588,  112  Fed.  966. 

IM.  In  re  Lewis  (D.  C,  Del.),  11  Am. 
B.  R.  683,  129  Fed.  147;  In  re  Cronin 
(I>.  C,  Mass.),  S  Am.  B.  R.  552,  98  Fed. 
584. 

28 


184.  Bernard  v.  Abel  (C.  C.  A.,  9th  Cir.), 
19  Am.  B.  R.  383,  156  Fed.  649. 

185.  Decree  operates  in  rem. —  In  the 
case  of  Carter  v.  Hobbs  (D.  C,  Ind.),  1 
Am.  B.  R.  215,  92  Fed.  594,  the  court  said: 
**  The  decree  operates  in  rem,  and  from  the 
moment  of  the  adjudication  in  bankruptcy 
the  bankrupt's  estate  is  in  custodia  legis 
and  under  the  jurisdiction  of  this  court; 
it  is  fundamental  that  no  court  or  indi- 
vidual can  interfere  with  such  cburt  and 
possession;  the  assertion  of  any  right 
against,  or  to  participate  in  the  re«  so 
in  custodia  legis,  must  be  sought  in  the 
court  in  whose  custody  it  is;  an  attempt  to 
assert  such  right  elsewhere  would  be  re- 
garded as  a  contempt."  Robertson  v.  How- 
ard (U.  S.  Sup.  a.),  30  Am.  B.  R.  611. 

186.  Carter  v.  Hobbs  (D.  C,  Ind.),  1  Am. 
B.  R.  215,  92  Fed.  594. 

187.  In  re  Polakoflf  (Ref.,  N.  Y.),  1  Am. 
B.  R.  358;  In  re  Mason  (D.  C,  X.  C),  3 
Am.  B.  R.  599  (and  foot-note),  99  Fed.  256; 
In  re  Ordway,  Fed.  Cas.  10,552. 
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g.  Effect  of  adjndioatioiL  on  rights  of  creditors. —  The  adjudication  is,  like 
other  judicial  determinations,  subject  to  the  well-settled  rule  that  matters 
which  have  been  once  litigated  and  determined  by  the  judgment  of  a  court 
cannot  again  be  made  the  subject  of  legal  contention  as  between  the  parties 
to  such  judgment  and  their  privies.  So  that  where  the  question  of  the  bank- 
rupt's residence,^**  or  tie  question  of  insolvency,"*  or  the  amount  of  the 
petitioner's  claim,^  were  at  issue,  the  adjudication  in  respect  thereto  is 
binding  upon  the  parties  and  tJieir  privies  in  all  subsequent  proceedings. 
Creditors  are  bound  as  parties,  whetier  they  appear  or  not,  iu  respect  to 
all  issues  which  must  necessarily  be  determined  by  the  adjudication;  other- 
wise there  would  be  no  end  to  controversy  as  to  these  matters,  as  every 
creditor  might  claim  the  right  to  be  heard  by  independent  suit,'*^  But  where 
it  appears  that  the  requisite  number  of  creditors  join  in  the  petition  and  it 
is  not  necessary  >to  determine  the  validity  of  the  claim  of  any  one  of  them 
for  the  purpose  of  conferring  jurisdiction,  the  adjudication  is  not  res  adju- 
dicata  as  to  the  validity  or  amount  of  the  claims  of  such  creditors  offered  for 
allowance  before  the  referee."^  Where  a  bankrupt  is  denied  his  discharge, 
creditors  may  proceed  against  him  again  as  to  after-acquired  property,  not- 
withstanding an  appeal  from  the  order  denying  his  discharge.  ^^  A  mere 
adjudication  does  not  operate  as  a  stay  of  execution  or  prosecution  of  a  claim, 
where  the  defendant  has  not  been  discharged,  and  the  enforcement  of  such 
claim  has  not  been  regularly  stayed."* 

h.  Vacating  adjudication. —  An  application  to  vacate  the  adjudication  is 
unusual  buit,  in  given  circumstances,  proper.^  The  practice  is  not  pre- 
scribed,  but  may  be  on  petition  or  written  motion  and  such  notice  as  the  court 
may  order.  It  can  be  made  only  by  the  bankrupt  ^*  or  a  person  who  could 
have  resisted  the  original  petition,  in  other  words,  by  one  who  has  a  claim 
provable  in  the  case."*  The  adjudication  may  be  set  aside  upon  the  applica- 
tion of  creditors,  where  it  was  made  prior  to  the  expiration  of  five  days  after 
the  filing  of  the  petition,  although  tiie  bankrupt  appeared  and  consented  Xo 
adjudication."**  The  fact  that  a  creditor  stated  in  his  petition  that  he  ap- 
peared specially,  and  did  not  submit  himself  to  the  jurisdiction  of  the  court, 


188.  In  re  Hlntse  (D.  C.  Mass.).  U  Am.  B.  R. 
721.  IM  Fed.  141. 

180.  Dea  Moines  Savings  Bank  v.^Morgan  Jew- 
elry Co,  (Sup.  Ct..  Iowa),  12  Am.  B.  R.  781,  128 
Iowa  482.  99  N.  W.  121;  In  re  Chappell  (D.  C, 
Va.),  7  Am.  B.  R.  CM.  118  Fed.  645;  In  re  Virginia 
Hardwood  Mfg.  Co.  (D.  C.  Ark.),  IB  Am.  B.  R. 
185.  139  Fed.  209;  In  re  Witherbee  (C.  C.  A.,  1st 
dr.).  SO  Am.  B.  R.  S14. 

Adjudication  bindinir  on  qnestlon  of 
Insolvency.)—  The  creditors  of  a  bankrupt  are 
parties  to  tiie  proceeding  to  have  him  so  ad- 
judged and  are  precluded  by  the  adjudication 
from  questioning  bankrupt's  insolvency  at  the 
time  the  petition  was  filed.  Cook  v.  Robinson  (C. 
C.  A.,  9th  Cir.),  2g  Am.  B.  R.  «2. 

190.  In  re  XTlf elder  Clothing  Co.  (I>.  C.  Cal.). 
3  Am.  B.  R.  425,  98  Fed.  409. 

190a.  Cook  T.  Robinson  (C.  C.  A.,  9tb  Cir.),  28 
Am.  B.  R.  182.  In  the  case  of  In  re  American 
Brewing  Co.  (C.  C.  A.,  7th  Clr.),  7  Am.  B.  R. 
468.  470,  112  Fed.  752,  758.  60  C.  C.  A.  617.  the  court 
said:  "If  It  were  necessary  In  order  to  bind 
creditors  by  a  judgment  in  bankruptcy  that  they 
should  appear  and  answer,  as  they  haye  a  right 
to  do,  then  an  adjudication  could  be  prevented 
simply  by  creditors  abstaining  from  appearing  In 
the  proceedings.  But  it  Is  well  settled  that  the 
proceedings  are  in  large  part  In  rem,  and  are  bind- 


ing whether  the  bankrupt  or  creditors  appear  or 
not." 

101.  Matter  of  Continental  Corporation  (Ref., 
Ohio),  14  Am.  B.   R.  688. 

102.  In  re  Barton's  Estate  (D.  C,  Ark),  M 
Am.  B.  R.  569.  144  Fed.  540. 

108.  Maaa  v.  Kuhn  (N.  T.  App.  DIv.),  22  Am. 
B.   R.   91. 

104.  In  re  Ives  (I>.  C.  Mich.).  6  Am.  B.  R. 
668,  111  Fed.  496;  In  re  De  Forest,   Fed  Cas.  8.74S. 

105.  See  In  re  Salaberry  (D.  C,  Cal.).  5  Am. 
B.  R.  847,  107  Fed.  96. 

106.  In  re  Tates  (D.  C,  Cal.).  8  Am,  B.  R. 
69,  114  Fed.  866;  Matter  of  New  York  Tunnel  Co. 
(C.  C.  A.,  Id  Clr.),  SI  Am.  B.  R.  6S1,  166  Fed.  M. 
This  follows  naeesaarily  firom  the  definition  of 
creditor  in  |  1  (9).  This  was  not  so  under  the  law 
of  1887.  See  In  re  Derby.  Fed.  Cas.  8,816;  In  rt 
Bush.  Fed.  Cas.  2^822. 

100a.  B.  R.  Blectrlc  *  Telephone  Mfg.  Co.  t. 
Aetna  Life  Ins.  Co.  (C.  C.  A.,  8th  Cir.),  89  Am. 
B.  R.  4M. 
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i.^  no  ground  for  ref ufling  to  vacate  the  adjudication.^^^  •  But  such  an  appli- 
cation mi»t  be  made  promptly.^'^  Creditars  who  would  assail  the  adjudi- 
cation should  act  wilh  reasonable  promptness  after  they  received  notice  of 
the  proceeding  and  of  the  reasons  of  their  objections;  if  creditors  knew  of 
the  filing  of  the  petition  in  ample  time  for  them  to  demur  or  answer,  they 
should  not  be  permitted,  where  two  months  had  elapsed,  and  the  condition 
of  the  property  and  the  relations  of  the  parties  had  materially  changed,  to 
stay  the  proceedings  and  vacate  the  adjudication,  for  a  cause  which  nught  . 
have  been  set  up  by  demurrer  or  answer.*^  Au' adjudication  m  involuutary 
proceedings  obtained  by  the  consent  of  the  bankrupt,  where  he  appeared  gen- 
eraUy  by  attorney  and  in  person,  filed  schedules  and  otherwise  recognized 
the  proceedings,  will  not  be  vacated  in  the  absence  ot  proof  that  he  was  in- 
duced to  give  his  consent  by  fraud.^^  Being  in  the  nature  of  a  motion 
for  a  new  trial,  the  application  should  rest  on  a  showing  of  facts,  on  their 
face  seeming  to  entitle  the  moving  party  to  the  relief.  An  adjudication  will 
not  be  set  aside  where  it  was  warranted  by  proof  of  an  act  of  bankrupt^ 
sufficienUy  alleged,  although  other  acts  Were  not  properly  pleaded  or  proved. 
An  adjudication  may  be  vacated  on  the  ground  that  the  alleged  bankrupt  was 
not  subject  to  adjudication,  but  even  in  such  a  case  the  adjudication  is  not 
void  and  the  court  should  consider  the  laches  of  the  petitioner  and  all  other 
circumstances  affecting  the  right  to  the  relief.«~  7^^^P^^^^<>^^^^ 
course,  be  made  to  the  court  that  granted  the  order.^  Whero  the  reocwd 
shows  jurisdiction,  the  adjudication  is  subject  to  i«^f  ^^nt  only  by  a 
direct  proceeding  in  a  competent  court  and  may  not  be  attacked  collaterally 


197.  Matter  of  Altonwood  Park  Co.   (C.  C  A., 
Sd  dr.)*  »  Am.  B.  B.  31,  IW  Fed.  4«. 

198.  In  re  Ives  CD.  C.  Mich.),  6  Am.  B.  R.  668. 
Ill  Fed.  4»;  In  re  Niagara  Contracting  Co.  (D.  C. 
N  Y  ).  11  Am.  B.  R.  643.  127  Fed,  782;  In  re  Urban 
and  Suburtwm  (D.  C.  N.  J.).  U  Am.  B.  R.  887. 
132  Fed.  140;  In  re  Wareham  (C.  C.  A.,  8th  Clr.), 
15  Am.  B.  R.  «8.  142  Fed.  121.  where  no  effort  waa 
made  to  vacate  for  a  pertod  of  one  year;  In  ra 
Billing  (D.  C,  Ala.).  17  Am.  B.  R.  ».  141  Fad,  896, 
where  motion  to  vacate  waa  denied  beeauaa  the 
time  lor  an  appeal  had  elapsed. 

Lacliea  I«  m*ltl»«  appMcatton^  Whara 
the  adjudication  waa  made  March  tt»  M07.  and 
the  order  to  show  caiwe  why  tha  same  ihould  not 
be  vacated  waa  entered  Aug.  2.  1907.  npon  the 
petition  of  a  creditor  who  had  no  notice  of  the 
bankruptcy  proceeding  until  June  14,  1907.  hi* 
delay,  there  being  no  Intervening  rlghte.  Is  In- 
rofflclent  to  constitute  such  laches  as  will  debar 
him  from  showing  that  the  Whole  bankruptcy  pro- 
ceedingi  were  invalid:  Matter  of  Altonwood  Park 
Co.  (C.  a  A..  2d  Clr.).  »  Ana.  B.  R.  81,  160  Fed. 
448. 

After  adlouraaient  of  terrn^—  It  has  been 
held  that  an  adjudication  In  bankruptcy  will  not 
be  vacated  by  an  application  presented  after  the 
adjournment  of  the  term  of  court  at  which  the 
adjudication  was  made.  Matter  of  Ives  (D.  C, 
Mich,),  «  Am.  B.  R.  668,  lU  Fed.  495. 

199.  In  ra  Plrat  Nat.  Bank  of  Belle  Fourche 
(C.  C.  A.,  8th  Clr.).  18  Am.  B.  R.  8«5.  274.  152  Fed. 
M;  In  re  Marlon  Contract  A  Construction  Co.  (D. 
C.  Ky),  28  Am.  B.  B.  81.  166  Fed.  618. 


V*tve  weelca'  «el»T«— rt  Is  not  an  abuM  of 

the  court's  discretion  to  refuse  to  permit  a  cred- 
itor to  attack  an  adjudication  where  the  motlbn 
Is  first  made  seven  weeks  after  the  filing  of  the 
petition  and  the  appointment  of  receivers,  and 
five  weeks  after  the  adjudication,  and  the  cred- 
itors ware  aware  of  the  filing  of  the  petition 
within  forty-eight  hours  thereafter,  and  the  ad- 
ministration of  the  estate  had.  In  the  meantime, 
proceeded  without  objection.  In  re  First  Nat. 
Bank  of  Belle  Fourche  (C.  C.  A.,  8th  Clr.),  18  Am. 
B.  R.  265.  152  Fed.  264. 
199a.   In  re  Gill    (D.   C.   Ga.).    28  Am.    B.    R. 


aOO.  In  re  Lynan  (C.  C.  A.,  9d  Clr.).  11  Am. 
B.  R.  466^  127  Fed.   128. 

aOl.  In  re  New  England  Breeders'  Club  (C.  C. 
A.,  lat  Clr.),  22  Am.  B.  R.  124,  165  Fed.  517,  revg. 
21  Am.  B.  R.  849;  In  re  New  York  Tunnel  Co. 
(C.  C.  A..  '2d  Clr.),  21  Am.  B.  R.  531,  164  Fed. 
284. 

An  order  off  adjndlcation  entered 
agrainat  a  eorporatlon  upon  Its  default  will 
be  vacated  upon  the  petition  of  Interested  parties 
to  ena'ble  them  to  raise  the  question  whether  the 
corporation  is  subject  to  adjudication  as  a  bank- 
rupt.  and  receiver  of  the  corporation  having  no 
knowledge  of  such  adjudication  may  move  to 
vacate  It.  In  re  Hudson  River  Elec.  Power  Oo. 
(D.  C,  N.  T.),  21  Am.  B.  R.  915.  167  Fed.  986. 
See  same  matter  (D.  C,  N.  Y.),  28  Am.  B.  R.  191, 
178  Fed.   984,   affd.   25  Am.   B.  R.  504,   183  Fed.  701. 

a02.  Graham  v.  Boston,  etc.,  118  U.  8.  161; 
Chapman  v.  Brewer,  114  U.  S.  158:  In  re  Ives, 
Fed.  Caa.  7,116;  Lewla  v.   Sloan,  68  N.   C.  557. 
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in  an  action  by  the  trustee  to  set  aside  a  preference,^^  nor  in  any  other  similar 
action  or  proceeding.^^  Although  a  creditor  may  move  to  vacate  an  adju- 
dication upon  a  voluntary  petition  because  of  the  Bankrupt's  non-residence,^** 
yet  where  the  petition  alleges  residence  and  the  creditor  assents  thereto  and 
proves  his  claim,  he  cannot  thereafter  move  to  vacate  the  adjudication.^^ 
After  affirmance  of  an  adjudication  on  appeal  the  district  court  may  not 
grant  a  rehearing  and  thus  permit  a  re-examination  of  the  questions  with 
which  the  appellate  court  has  dealt^**^ 

IX.  DEFAULTS. 

a.  Where  the  judge  is  in  the  district  or  division. —  If  no  pleadings  are  filed 
on  or  before  the  last  day  for  filing,  the  judge  must  '^  on  the  next  day,  if 
present,  or  as  soon  thereafter  as  practicable,  make  the  adjudication  or  dismiss 
the  petition."  The  last  three  words  suggest  that,  in  default  cases,  the 
judge  is  required  to  do  more  than  grant  the  prayer  of  the  petition ;  he  must 
examine  the  petition  and  ascertain  whether  it  alleges  facts  sufficient  to  bring 
it  within  the  requirements  of  the  statute ;  if  not,  he  should  dismiss  it,  not- 
withstanding the  bankrupt's  default.  Even  if  an  answer  is  filed  after  the 
time  to  file  it  has  expired,  but  before  adjudication,  an  adjudication  on  default 
must  be  granted.^®  The  presence  of  the  judge  on  the  next  day  after  the 
time  to  plead  expires,  seems  to  make  an  immediate  adjudication  imperative. 
Otherwise,  it  must  be  as  soon  thereafter  as  practicable.  The  failui"e  to 
contest  the  petition  by  any  person  having  the  right  so  to  do  establishes  the 


203.  Huttig  Mfg.  Ck).  v.  Edwards  (C.-C. 
A.,  8th  Oir.),  20  Am.  6.  K.  349,  160  Fed. 
619,  citing  Michaels  v.  Post,  21  Wall. 
398,  22  L.  Ed.  520;  Sloan  v.  Lewis,  22 
Wall.  150,  22  L.  Ed.  832. 

204.  Gilbertson  v.  United  States  (C.  C. 
A.,  7th  Cir.),  22  Am.  B.  R.  32,  168  Fed. 
672. 

Collateral  attack. —  The  ground  of  an  ad- 
judication cannot  be  collaterally  attacked, 
for  as  to  the  bankrupt  and  the  creditors 
the  adjudication  is  as  binding  as  a  judg- 
ment inter  partes  upon  due  hearing  in  a 
court  of  competent  jurisdiction..  In  re 
Hecox  (C.  C.  A.,  8th  Cir.),  21  Am.  B.  R. 
314,  164  Fed.  823;  In  re  Dempster  (C.  C. 
A.,  Cir.),  22  Am.  B.  R.  751,  172  Fed.  353. 

Federal  courts  have  exclusive  jurisdic- 
tion to  adjudge  a  person  a  bankrupt^ and 
to  appoint  a  receiver,  and  where  the  order 
of  a  Federal  court  is  irregular,  improvi- 
dent, or  unauthorized,  it  should  be  cor- 
rected or  questioned  in  that  forum  and  not 
in    the   State    court   bv    collateral    attack. 

ft- 

Moore  Bros.  v.  Cowan    (Sup.  Ct.,  Ala.),  26 
Am.  B.  R.  902. 

In  a  criminal  prosecution  for  the  con- 
cealment of  assets  from  the  trustee,  the  de- 


fendant cannot  attack  the  adjudication 
upon  the  ground  that  it  was  made  by  the 
referee  when  the  judge,  in  fact,  was  not 
absent  from  the  district,  if  the  order  of 
reference  recites  his  absence.  Gilbertson 
v.  U.  S.  (C.  C.  A.,  7th  Cir.),  22  Am.  B.  R. 
32,  168  Fed.  672. 

205.  In  re  Scott  (D.  C,  Mass.),  7  Am. 
B.  R.  39,  111  Fed.  144. 

206.  In  re  Hintze  (D.  C,  Mass.),  13  Am. 
B.  R.  721,  134  Fed.  141. 

207.  In  re  Lennox  (D.  C,  Mass.),  24 
Am.  B.  R.  922,  181  Fed.  428. 

££Eect  of  appeal. —  Under  section  l-a(2) 
of  the  bankruptcy  act  defining  *'  adjudica- 
tion,*' the  mere  taking  of  an  appeal  and 
the  dismissal  of  the  same,  either  by  the 
appellant  or  the  appellate  court,  is  not  a 
final  confirmation,  so  as  to  change  the  date 
of  adjudication  from  the  time  tJie  original 
decree  is  made  to  the  dismissal  of  the  ap- 
peal. Moore  Bros.  v.  Cowan  (Ala.  Sup. 
Ct.).    26    Am.    B.    R.    902. 

208.  Bray  v.  Cobb  (D.  C,  N.  Car.),  1 
Am.  B.  R.'l53,  91  Fed.  102;  for  effect  of 
such  adjudication,  see  In  re  American  Brew- 
ing Co.  (C.  C.  A.,  7th  Cir.),  T  Am.  B.  R. 
463,  112  Fed.  752. 
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truth  of  its  allegations,  and  an  adjudication  thereon  is  binding  as  against 
everybody.^^ 

b.  Where  the  judge  is  absent — If  the  judge  is  not  within  the  district 
or  division  the  day  after  the  time  to  plead  expires,  the  clerk  must  "  forth- 
with refer  the  case  to  the  referee."  "  Division  of  the  district "  here  means 
the  divisions  into  which  some  of  the  Federal  districts  are  divided  by  the 
general  law,  and  not  the  referee  districts.^^*^  This  is  done  by  an  order  of 
reference  substantially  in  the  words  of  Form  No.  15.  On  its  receipt,  the 
functions  and  duties  of  the  judge  as  to  making  the  adjudication  or  dis- 
missing the  petition  devolve  on  the  referee.^^^ 

X.  TRULS  IN  VOLUNTARY  CASES. 

a.  In  general. —  Subsection  g  provides  that  upon  filing  a  voluntary  petition 
the  judge  shall  hear  the  petition  and  make  the  adjudication  or  dismiss  the 
petition.  The  practice  here  is  the  same  as  where  default  was  made  in  an 
involuntary  case,  and  no  pleading  had  been  filed  in  opposition  to  the 
petition  on  the  last  day  for  filing.  The  judge,  if  in  the  district  or  division, 
must  adjudicate  or  dismiss ;  if  he  is  absent,  the  clerk  must  forthwith  refer 
the  case  to  the  referee,  who  then  proceeds  in  the  stead  of  the  judge.  It 
seems  that  an  answer  cannot  be  interposed  to  a  voluntary  petition.^^^  The 
proper  method  of  attack  is  by  petition  or  motion  to  set  aside  the  adjudication. 
A  motion  to  set  aside  an  adjudication  may  be  granted  where  a  bankrupt 
at  the  time  of  filing  the  petition  had  not  resided  within  the  district  the 
required  length  of  time,  but  the  proceedings  will  be  continued  under  a  second 
order  of  adjudication,  where  when  the  motion  was  made  the  bankrupt  had 
resided  in  the  district  a  sufficient  time  to  give  the  court  jurisdiction.^^* 

b.  Voluntary  petition  while  involnntary  petition  pending —  There  was  some 

doubt  under  the  former  law  whether  a  debtor,  against  whom  a  creditors' 
petition  was  pending,  could  be  adjudicated  on  his  voluntary  petition  subse- 
quently filed,^^*^  and  this,  even  though  under  that  law  petitions  could  be 
dismissed  by  consent  and  without  a  general  notice  to  creditors.  The  opposite 
now  being  the  rule,^®  strictly  speaking,  such  an  adjudication  is  now  neither 
proper  nor  lawful.  The  decisions  are  not  uniform,  however,  and  the  tend- 
ency is  to  adjudicate  on  the  voluntary  petition  and,  by  subsequent  steps, 
protect  the  rights  of  the  petitioning  creditors  fiiowing  from  their  earlier 
petition.^" 

209.  In  re  BiUing  (D.  C,  Ala.),  IT  Am.          215.   In   re   Flanagan,    Fed.    Cas.    4,850; 
B.  R.  80,  145  Fed.  395.  In    re    Stewart,    Fed.    Caa.    13,419;    In    re 

210.  Compare    In     re  Polakoff     (Ref.),       Canfield,  Fed.  Cas.  2,380.     Compare  In   re 
N.  Y.),  1  Am.  B.  K.  358.  Mussey    (D.  C,  Mass.),  3  Am.  B.  R.   592, 

811.  See  discussion  under  Section  Thirty-  99  Fed.  71. 
«ight  of  this  work.  216.  See  p.  431,  ante,  and  under  Section 

212.  In   re  Jehu    (D.   C,   Iowa),   2   Am.  Fifty-nine,  post, 
B.  R.  498,  94  Fed.  638.  217.    Rights    of    petitioning    creditors. — 

214.  In  re  Tully   (D.  C,  N.  Y.),  19  Am.  Thus  it  is  still  an  open  question  whether 

B.  R.  604,  156  Fed.  634.  an  adjudication  can  be  made  on  the  volun- 
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XI.  ORDER  OF  REFERENCE  AND  EFFECT. 

The  order  of  reference  required  under  subsections  /  and  g,  where  the 
judge  is  absent  from  the  district  or  division  of  the  district  in  which  the 
petition  is  filed  or  pending,  should  be  in  the  form  prescribed  by  Form 
No.  15.^^®  If  made  after  adjudication,  Form  No.  14  is  applicable  ;^^®  it  has 
been  held  that  such  an  order  may  be  made  by  the  deputy  clerk,  the  act  of 
signing  being  ministerial  and  not  judicial.^^  This  order  and  a  copy  of  the 
petition  and  schedules  in  volimtary  cases,  and  of  the  petition  at  least  in 
involuntary  cases,  must  be  sent  by  mail  or  delivered  personally  by  the  clerk 
to  the  proper  referee.  The  order  fixes  a  day  on  which  the  bankrupt  must 
appear  and  aftser  which  the  referee  shall  have  jurisdiction.  This  should 
usually  be  the  following  day.  It  is  thought,  however,  that  the  referee 
has  complete  jurisdiction  the  moment  the  order  is  made;  Form  No.  14,  to 
this  extent  at  least,  is  not  in  accord  with  the  law.  In  effect  the  referee  then 
becomes,  as  to  that  proceeding,  a  court  of  original  jurisdiction,^^  and  the 
judge  a  court  of  appeal.^^  After  reference  to  the  referee,  the  practice  on 
both  voluntary  and  involuntary  proceedings  is  identical,  and  is  discussed 
under  different  sections  of  this  work.^^^ 


tary  petition  at  once,  reserving  to  the  pe- 
titioning creditors  the  right  to  bring  for- 
ward their  proceeding  and  oonsolidate  aJ9  of 
the  date  they  filed  (see  In  re  Stegar  (D. 
C,  Ala.),  7  Am.  B.  R.  665,  113  Fed.  978), 
or  whether  adjudication  must  be  withheld 
until  the  notice  is  given  (In  re  Dwyer 
(D.  C,  N.  Dak.),  7  Am.  B.  R.  532,  112 
Fed.  777).  The  former  seems  the  wiser 
practice.  Otherwise  great  injury,  to  assets 
may  result  from  the  delay.  See  also  In  re 
Waxelbaum  (D.  C,  N.  Y.),  3  Am.  B.  R. 
392,  98  Fed.  589. 

218.  Absence  of  district  judge. —  That 
an  order  of  reference  in  a  voluntary  bank- 
ruptcy recites  the  absence  of  the  district 
judge  from  the  district  does  not  affect  the 
jurisdiction  of  the  bankruptcy  court,  ac- 
quired upon  the  filing  of  the  petition,  to 
adjudge  the  petitioner  a  bankrupt;  such 
recital  relates  only  to  the  course  of  pro- 
cedure within  the  jurisdiction  of  the  court, 
and  is  not  open  to  collateral  attack.  Gil- 
bertson  v.  United  States  (C.  C.  A.,  7th 
Cir.),  22  Am.  B.  R.  32,  168  Fed.  672. 

219.  In  re  Bellamy,  Fed.  Cas.  1,268. 

220.  Gilbertsou  v.  United  States    (C.  C. 


A.,  7th  Cir.),  22  Am.  B.  R.  32,  168  Fed. 
672.  Contra:  Bray  v.  Cobb  (D.  C,  N.  Car.), 
1  Am.  B.  R.  153,  91  Fed.  102. 

221.  General  Order  XII.    See  also  under 
Sections  Thirty-eight  and  Thirty-uine. 

822.  See  General  Order  XXVII. 

223.  Practice  after  reference. —  For  no- 
tice of  the  first  meeting  and  how  given, 
see  Bankr.  Act,  %  58;  for  proceedings 
at  first  meeting,  see  §§  55,  56,  (j&ep- 
eral  Orders  IV,  XXV;  for  proof  of 
claims,  see  §  57,  General  Order  XXI; 
for  appointment  and  qualification  of 
trustees,  see  §§  45,  46,  General  Orders 
XIII,  XIV,  XV,  XVI;  for  bond  of  trustee 
and  effect  when  certified  copy  recorded,  see 
§§  21-e,  50;  for  examination  of  the  bank- 
rupt, see  Si  T(9),  21-a,  General  Order 
XXII;  for  setting  aside  of  exemptions,  see 
§  6,  General  Order  XVII;  for  duties  of 
trustee,  see  §  47,  General  Order  XVII;  for 
appointment  of  appraisers,  see  %  70-b;  for 
sales  of  assets,  see  §•§  58-a(4),  70-b,  Gen- 
eral Order  XVIII;  for  sUys,  see  ||  2(15), 
11;  for  declaration  and  payment  of  divi- 
dends, see  §  65;  for  final  meetings,  see 
§§  57-f,  58-a(6),  etc. 


SECTION  NINETEEN. 


JURY  TRIALS. 

§  19.  Jury  TriaLi. —  a  A  person  against  whom  an  involuntary 
petition  has  been  filed  shall  be  entitled  to  have  a  trial  by  jurj^  in* 
respect  to  the  question  of  his  insolvency,  except  as  herein  otherwise 
provided,  and  any  act  of  bankruptcy  alleged  in  such  petition  to  have 
been  committed,  upon  filing  a  written  application  therefor  at  or 
before  the  time  within  which  an  answer  may  be  filed.  If  such 
application  is  not  filed  within  such  time,  a  trial  by  jury  shall  be 
deemed  to  have  been  waived. 

6  If  a  jury  is  not  in  attendance  upon  the  court,  one  may  be 
specially  summoned  for  the  trial,  or  the  case  may  be  postponed,  or, 
if  the  case  is  pending  in  one  of  the  district  courts  within  the  juris- 
diction of  a  circuit  court  of  the  United  States,  it  may  be  certified 
for  trial  to  the  circuit  court' sitting  at  the  same  place,  or  by  consent 
of  parties  when  sitting  at  any  other  place  in  the  same  district,  if 
such  circuit  court  has  or  is  to  have  a  jury  first  in  attendance. 

c  The '  right  to  submit  matters  in  controversy,  or  an  alleged 
offense  under  this  act,  to  a  jury  shall  be  determined  and  enjoyed, 
except  as  provided  by  this  act,  according  to  the  United  States  laws 
now  in  force  or  such  as  may  be  hereafter  enacted  in  relation  to  trials 
by  jury. 


M*i 


Analogous  proviiioiui:  In  XT.  S.;  As  to  jury  triadi  in  involuntury  proceetfhigs,  Act-of  1M9^, 
§§  41,  42,  R.  S.,  §  5026;  Act  of  1841,  §  1;  As  to  jury  trials  upon  specifications  filed 
against  a  discharge.  Act  of  1S67,  §  31,  R.  8.,  $  6111;  Act  ol  1841,  §4;  Aa  to  trials 
of  issues  of  fact  in  the  district  court,  R.  S.,  §  566;  As  to  trials  of  issues  of  fact 
in  the  circuit  court,  R.  S.,  §§  648,  649. 
In  Eng.:  Act  of  1883,  §  102(3),  General  Rules  94-97. 
Cioss-refeiences:     To  the  law:  Acta  of  bankruptcy,  5  3. 

Adjudication  wliere  facta  are  controverted,  S  18-d. 
Depositions  may  be  taken;  notices,  §  21-b,  c. 
Reference  of  eases  after  adjudication,  §  22. 
Who  ma}^  file  petitions,  §  59.         . 
Insolvency  when,  prefertuices  were  given,  |  60-b. 

Recovery  of  property  transferred  while  bankrupt  was  insoiveiit,  |  67-e. 
To  the  Forms:   Order  for  jury  trial,  Form  No.  7. 

See  Hagar  and  Alexander's  Bankruptcy  Forms,  Nos.  20,  21- 
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L§   19. 


SYNOPSIS  OF  SECTION. 


JURY    TRIAIifi. 


I.  Jury  Trial  in  Contested  Adjudications,  440. 

a.  Comparative  legislation^  440. 

b.  Jury  trial;  when  granted,  440. 

c.  How  jury  trial  demanded^  441. 

d.  Effect  of  failure  to  demand^  442. 

n.  How  a  Jury  is  Obtained,  442. 

a.  In  general,  442. 

b.  The  trial,  442. 

m.  Trial  by  Jury  of  Offenses  or  Other  Controversies,  443. 

a.  Meaning  of  the  svbsection,  443. 

b.  Jury  trials  on  contested  discharges,  444. 


I.  JURY  TRIAL  IN  CONTESTED  ADJUDICATIONS. 

a.  Comparative  legislation. —  In  England,  a  jury  trial  in  bankruptcy  pro- 
ceedings is  alway  discretionary,^  but,  where  the  facts  are  disputed,  will 
usuaUy  be  granted.^  Under  the  law  of  1841,  trial  by  jury  could  be  demanded 
by  the  debtor  within  ten  days  after  a  decree  adjudging  him  a  bankrupt  "  to 
ascertain  the  facts  of  such  bankruptcy.""^  By  the  law  of  186^,  the  demand 
must  have  been  made  in  writing  on  the  return  day,  and  then  the  jury  was 
^-  to  ascertain  the  fact  of  such  alleged  bankruptcy."* 

b.  Jury  trials;  when  granted — The  present  law  clearly  limits -the  issues 
to  be  submitted  to  a  jury  to  two;  (a)  the  question  of  insolvency  and  (b) 
whether  the  alleged  act  of  bankruptcy  has  been  committed.^  It  is  not  thought, 
however,  that  this  precludes  the  jury  from  passing  on  any  other  pertinent 
question,  as,  whether  the  alleged  bankrupt  was  domiciled  within  the  district 
the  required  time,  or  whether  a  petitioning  creditor  has  a  provable  debt,  or 
whether  the  debtor  is  in  one  of  the  excepted  classes  not  amenable  to  involun- 
tary bankruptcy,  provided  the  judge  submits  such  an  issue  to  them.*    Sub- 


1.    Eng.    Act    of    Bankruptcy    of    1883, 
f   102(3). 

a.  In  re  CarvUl,  1  MorreU,  150. 

3.  Act  of  1841,  §  1. 

4.  Act  of  1867,  8  41. 

6.  Day  v.  Beck,  etc.,  Co.  (C.  C.  A.,  5th 
Cir.),  8  Am.  B.  R.  175,  114  Fed.  834;  In  re 
Christensen  (D.  C,  Iowa),  4  Am.  B.  R.  99, 
101  Fed.  802;  Simonaon  v.  Sinsheimer 
(C.  C.  A.,  7th  Cir..),  3  Am.  B.  R.  824.  100 
Fed.  426;  Bernard  y.  Abel  (C.  C.  A.,  9th 
Cir.),  19  Am.  B.  R.  383,  389,  156  Fed.  649, 
citing  Collier  on  Bankruptcy  (6th  ed.), 
257. 

General   assignment. —  Where   a   petition 


in  involuntary  bankruptcy  alleges  that 
within  the  four  months'  period,  the  alleged 
bankrupt  made  a  general  assignment  for 
the  benefit  of  creditors,  and  the  answer 
denies  eacli  and  eyery  allegation  of  the  pe- 
tition, and  a  demand  for  a  jury  trial  is 
filed  therewith,  the  alleged  bankrupt  is  en- 
titled to  a  jury  trial  of  the  question 
whether  he  has  made  such  general  assign- 
ment. Day  V.  Beck,  etc.,  Hardware  Co. 
(C.  C.  A.,  5th  Cir.),  8  Am.  B.  R.  175,  IH 
Fed.  834. 

6.  See  McNaughton  v.  Osgood,  114  N.  Y. 
574;  McClure  v.  Gibbs,  157  N.  Y.  413; 
Barton  v.   Barbour,    104   U.  S.   126;  In  re 
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section  a  merely  declares  on  what  issues  in  a  contested  adjudication  trial 
by  jury  is  a  matter  of  right 

The  right  to  a  jury  trial  in  respect  to  the  questions  specified  upon  applica* 
tion  of  the  person  against  whom  an  involuntary  petition  has  been  filed,  as 
provided  in  this  section,  is  absolute  and  cannot  be  withheld  at  the  discretion 
of  the  court.^  In  that  respect  it  differs  from  the  trial  of  an  issu^  out  of 
chancery,  which  a  court  of  equity  is  not  bound  to  grant,  nor  bound  by  the 
verdict  if  such  trial  be  granted.®  Acts  of  bankruptcy  are  used  in  this  con- 
nection, as  they  are  set  forth  in  a  preceding  section  of  the  statute,  and  are 
thus  given  a  definite  meaning.  Whether  one  be  chiefly  engaged  in  farming 
has  no  relation,  within  this  meaning,  to  any  act  of  bankruptcy ;  and  like  other 
jurisdictional  questions  is  for  the  court.*  Subsection  a  does  not  confer  upon 
a  petitioning  or  answering  creditor  the  right  to  a  trial  by  jury  of  an  issue 
pertaining  to  alleged  acts  of  bankruptcy  or  the  insolvency  of  the  alleged 
bankrupt. ^*^  The  right  is  confined  to  the  debtor ;  but  a  debtor  cannot  bring  in 
issue  before  a  jury  the  intention  alone,  with  which  he,  while  insolvent, 
permitted  a  creditor  to  have  a  preference.*^  Upon  motion  the  issues  will 
be  limited  to  the  insolvency  of  the  alleged  bankrupt  and  the  act  of  bank- 
ruptcy charged  in  the  petition  to  have  been  committed.*^  The  issue  of  insolv- 
ency involves  the  question  of  a  fair  valuation  of  the  bankrupt's  property,  and 
the  validity  and  amount  of  petitioners'  claims.^  The  question  as  to  whether 
an  alleged  bankrupt  is  a  partner,  when  decisive  of  the  question  of  his 
solvency,  must  be  kept  open  for  the  jury.*"*  Where  the  issue  is  insolvency, 
the  burden  is  upon  the  petitioning  creditors.^  The  question  of  an  alleged 
bankrupt's  insanity  may  be  submitted  to  the  jury  as  an  essential  part  of 
the  defense  that  he  did  not  conMuit  an  act  of  bankruptcy. *• 

c.  How  jury  trial  denuinded —  The  demand  must  be  by  a  written  applica- 
tion. No  form  is  prescribed,*''  but  any  statement  signed  by  the  bankrupt 
and  indicating  the  demand  will  be  sufficient.    If  the  application  is  granted, 

Keasmith  (C.  C.  A.,  6th  Cir.),  17  Am.  B.  R. 
12S,  147  Fed.  160;  Oil  Well  Supply  Ck>.  v. 
Hall   (C.  C.  A.,  4th  Cir.),  11  Am.  B.  R. 

738,  128  Fed.  875;  In  re  Farthing  (D.  0., 
^0.  Oftr.),  29  Am.  B.  R.  732. 

7.  Elliott  V.  Toeppner,  9  Am.  B.  R.  60, 
187  U.  S.  327;  Day  v.  Beck  &  Gregg  Hard- 
ware Co.  (C.  C.  A.,  6th  Cir.),  8  Am.  B.  R. 
175,  114  Fed.  834. 

8.  Elliott  V.  Tocppner,  9  Am.  B.  R.  50, 
187  U.  S.  327.  But  see  Oil  Well  Supply 
Co.  V.  Hall  (C.  C.  A.,  4th  Cir.),  11  Am. 
B.  R.  738,  128  Fed.  875,  holding  that  where 
A  district  court  certifies  a  case  to  the  cir- 
cuit court  for  trial  by  jury,  after  such  a 
trial  had  been  waived,  the  verdict  is  ad- 
visory  and  may  be  disregarded. 

9.  i^phens  V.  Merchants  Bank  (C.  C.  A., 
7th  Cir.),  18  Am.  B.  R.  560,  154  Fed.  341. 


10.  In  re  Herzlkopf  (C.  C.  A.,  9th  Cir.), 
9  Am.  B.  R.  745,  121  Fed.  544. 

11.  In  re  Harris  (D.  C,  Ala.),  19  Am. 
B.  R.  204,  156  Fed.  875. 

12.  MorsB  V.  Franklin  Coal  Co.  (D.  C„ 
Penn.),  11  Am.  B.  R.  423,  125  Fed.  998. 

18.  Schloss  V.  Strellow  &  Co.  (C.  C.  A., 
3d  Cir.),  19  Am.  B,  R.  359,  156  Fed.  663. 

14.  In  re  Neasmith  (C.  C.  A.,  6th  Cir.), 
17  Am.  B.  R.  128,  147  Fed.  160;  Buffalo 
Milling  Co.  v.  Lewisburg  Dairy  Co.  (D.  C, 
Pa.),  20  Am.  B.  R.  279,  159  Fed.  319. 

15.  McGowan  v.  Knittel  (C.  C.  A.,  3d 
Cir.),  15  Am.  B.  R.  1,  137  Fed.  453,  1,016. 

16.  In  re  Ward  (D.  C,  N.  J.),  20  Am. 
B.  R.  482,  161  Fed.  755. 

17.  See,  however,  "Supplementary 
Forms,"  post;  Hagar  and  Alexander's 
Bankruptcy  Forms,  No.  21. 
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an  order  substantially  in  Form  No.  7  should  be  entered  by  the  clerk.  Such 
an  application  can  be  made  only  by  ^^  a  person  against  whom  an  involuntary 
petition  has  been,  filed ; "  thus  an  answering  creditor  has  not  the  right  to  a 
jury  trial,  even  on  the  two  specified  questions. ^^  The  application  must  be 
made  within  five  days  after  the  return  day.  If  there  has  been  a  general 
extension  of  time  to  plead,  it  seems  that  a  demand  filed  after  the  original 
day  to  plead,  but  before  the  extension  of  time  expires,  will  be  too  late.^* 
d.  Effect  of  failure  to  demand. —  It  is  clear  that,  if  no  application  for  a 
jury  trial  is  filed  within  the  time  limited,  the  right  is  waived.^  At  the  same 
time,  even  after  such  a  waiver,  an  issue  or  issues  of  fact  may  be  framed 
and  sent  to  the  jury,  though  the  court  in  that  event  will  not  be  boimd  by 
its  findings.^^  Where,  however,  the  proceeding  is  only  constructively 
involuntary,  as  some  partnership  proceedings,  and  the  case  has  already  been 
referred  to  the  referee,  the  time  does  not  expire  until  the  day  set  for  the 
hearing.^ 

n.  HOW  A  JURY  IS  OBTAINED. 

a.  In  general. — ^As  under  the  former  law,  perhaps  before  and  certainly 
after  the  amendatory  act  of  1874,^  the  trial  may  be  had  at  a  stated  term 
which  has  a  jury  in  attendance,  or  before  a  special  jury  called  for  that 
purpose.^*  But  the  statute  does  not  specify  how  such  a  special  jury  is  to  be 
paid,  and  this  clause,  in  actual  practice,  will  be  found  of  little  avail.  The 
additional  clause,  permitting  the  certification  of  the  cfause  to  a  circuit  court, 
is  of  no  force  since  the  abolishment  of  that  court  by  the  judicial  code. 

b.  The  trial. —  The  trial  before  a  jury  is  conducted  and  subject  to  the 
immemorial  rules  surrounding  a  trial  at  common  law.**  The  right  to 
introduce  evidence  by  way  of  deposition  is  unquestioned,^  and  the  method 
of  taking  evidence  is  further  suggested  by  the  equity  rules.^  The  judge 
can  take  the  case  from  the  jury  by  directing  a  verdict,  if  no  question  of 
fact  develops,  or  he  can  set  the  verdict  aside.^  If  each  party  asks  the  court 
to  direct  a  verdict  in  his  favor,  it  is  equivalent  to  a  request  for  a  finding  of 


18.  See  Bankr.  Act,  §  18-b. 
1».    Consult   Bray   v.   Cobb    (D.    C,   N. 
Car.),  1  Am.  B.  R.  153,  91  Fed.  102. 

20.  In  re  Neasmith  (C.  C.  A.,  6th  Oir.), 
17  Am.  B.  R.  128,  147  Fed.  160;  Oil  Well 
Supply  Co.  V.  Hall  (C.  C.  A.,  4th  Cir.),  11 
Am.  B.  R.  738,  128  Fed.  875. 

21.  See  cases  cited  in  foot-note,  supra. 
In  such  a  case  the  verdict  is  advisory  only. 
In  re  Neasmith  (C.  C.  A.,  6th  Cir.),  17 
Am.  B.  R.  128,  147  Fed.  160. 

22.  In  re  Murray  (D.  C,  Iowa>,  3  Am. 
B.  R.  601,  96  Fed.  600. 

23.  See  §  14  of  Act  of  June  22,  1874. 
And  consult  In  re  Heydette,  Fed.  Cas. 
6,444;  In  re  Gebhardt,  Fed.  Cas.  5,294. 


24.  See,  under  the  former  law,  In  re 
Findlay,  Fed.  das.  4,789. 

26.  Elliott  V.  Toeppner,  187  U.  S.  327, 
9  Am.  B.  R.  54;  Duncan  v.  Landis  (C.  C. 
A.,  3d  Cir.),  5  Am.  B.  R.  649,  106  Fed. 
839. 

26.  See  Bankr.  Act,  §  21-b.  See  also  K\ 
parte  Fisk,  113  U.  S.  713. 

27.  Equity  Rules  LXVII-LXXI,  (Ap 
pendix  A,  post).  As  to  burden  of  proof, 
see  Brock  v.  Hoppock,  Fed.  Cas.  1,912; 
In  re  Scudder,  Fed.  Cas.  12,563;  In  re 
Oref,'on  Printing  Co.,  Fed.  Cas,   10,560. 

25.  In  re  Jelsh,  Fed.  Cas.  7,257;  In  re 
Corse,  Fed.  Cas.  3,254. 
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facte,  and  if  the  court  directs  the  verdict,  both  parties  are  concluded  on  such 
findings.^  As  has  already  been  suggested,  he  can  submit  issues  to  them, 
other  than  those  peculiarly  theirs  to  determine.^  The  verdict  will  usually 
be  special,^*  and  in  the  form  of  an  answer  to  one  or  both  the  statutory  issues 
raised  in  the  case.  The  judge  is,  of  course,  bound  by  the  jury's  determination 
of  questions  of  fact  submitted  to  them  in  response  to  a  demand  as  a  matter 
of  right 

m.  TRIAL  BY  JURY  OF  OFFENSES  OR  OTHER  CONTROVERSIES. 

a.  Heaning  of  the  jmbiection. —  Subsection  c  unquestionably  refers  to  all 
issues  that  may  arise  in  bankruptcy  proceedings  and  as  a  part  thereof,  other 
than  contested  adjudications.  The  seventh  amendment  to  the  constitu- 
tion gives  an  absolute  right  to  trial  by  jury  in  all  actions  at  law  where  the 
amount  in  question  exceeds  twenty  dollars.  It  has,  therefore,  been  sug^ 
gested  that  other  issues  which,  were  they  not  parts  of  a  proceeding,  as  for 
instance,  a  motion  to  expunge  a  claim  duly  proved,  would  be  mere  actions  at 
law,  must,  on  demand  of  either  party,  be  submitted  to  a  jury.^^  Barton  v. 
Barbour,^  decided  by  the  Supreme  Court  under  the  former  law,  seems,  how- 
ever, to  be  conclusive ;  it  holds  that  trials  without  a  jury  in  bankruptcy  pro- 
ceedings are  not  a  violation  of  constitutional  right.  Nor  does  the  reference 
to  the  Bevised  Statutes^  made  by  this  subsection  change  the  rule.  The 
district  court  does  not  try  equity  causes  by  jury;  no  more  did  the  circuit 
court,  in  which,  even  in  actions  at  law,  a  jury  might  be  dispensed  with  by 
consent.  Nor  do  the  words  "  to  submit  matters  in  controversy,  or  an  alleged 
offense  under  this  act "  become  meaningless,  in  this  view.  Offenses,  being 
crimes,  must  be  tried  by  jury;  actions  to  recover  back  property  are  clearly 
matters  in  controversy  outside  bankruptcy  proceedings  proper.^  The  words 
quoted  clearly  refer  to  these  and  like  controversies,  which  are  not  strictly 
"  proceedings  in  bankruptcy."  ^  This  would  seem  to  be  the  test.  Besides, 
"  hearing  "  and  "  trial "  are  not  in  the  present  statute  set  off  against  each 
other."  The  generic  word  ^^  trial  "  is  used  in  the  present  act  as  indicating  a 
judicial  determi];^ation  of  a  controverted  question,  either  without  or  with  a 
jury.  If,  however,  the  action  is  to  recover  property  fraudulently  transferred 
and  laid  in  either  Federal  court,  it  is  doubtful  whether  a  jury  trial  can  be 


29.  Bradley  Timber  Co.  v.  White  (C.  C. 
A.,  5th  Cir.),  10  Am.  B.  R.  329,  121  Fed. 
779,  affg.  9  Am.  B.  R.  441.  See  Thompson 
V.  Simpson,  128  N.  Y.  283;  Bentell  v. 
Magone,  157  U.  S.  154. 

30.  In  re  Rude  (D.  C,  Ky.),  4  Am.  B.  R. 
319,  101  Fed.  8051 

81.  Compare  In  re  King,  Fed.  Cas.  7,782. 

82.  Compare  In  re  Christensen  (D.  C, 
Iowa),  4  Am.  B.  R.  -99,  101  Fed.  802. 

83.  104  U.  S.  126. 


34.  See  R.  S.,  '§§  566,  648,  649. 

S5.  Compare  In  re  Baudouine  (C.  C.  A., 
2d  Cir.),  3  Am.  B.  R.  651,  101  Fed,  574, 
revgl  8.  c,  3  Am.  B.  R.  55,  96  Fed.  536. 
And  see  In  re  Russell  (C.  C.  A.,  2d  Cir.),  3 
Am.  B.  R.  658,  101  Fed.  248. 

36.  For  meaning  of  the  words  quoted, 
see  Bardes  v.  Bank,  178  U.  S.  524,  4  Am. 
B.  R.  163. 

37.  Compare  Act  of  1867,  §  41,  R.  S., 
§  5,026,  '•  upon  such  hearing  or  trial,"  with 
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had  as  matter  of  right.  If  not  a  part  of  the  proceeding  in  bankruptcy,  such  a 
trial  is  certainly  in  equity.  The  judge  could,  however,  frame  an  issue  and 
submit  it  to  the  jury ;  and  in  many  cases  this  will  be  done.  Contempts  are 
clearly  not  within  this  subsection,  and  they  will  be  heard  by  the  judge.** 
But  where  an  action  is  brought  in  a  State  court  to  recover  the  vialue  of  per. 
Bonal  property  claimed  to  have  been  disposed  of  by  the  bankrupt  in  fraud  of 
creditors,  it  may  be  that,  under  the  State  laws,  either  party  is  entitled  to  a 
jury  trial.^* 

b.  Jury  trials  on  contCBtcd  discharges. —  What  has  gone  before  indicates 
that  a  bankrupt  when  petitioning  for  a  discharge  has  not  the  right  to 
demand  a  jury  trial.  This  was  otherwise  under  the  former  law.**  The 
omission  of  the  present  law  to  give  this  right  in  very  words  is  significant 
of  an  intention  to  deny  it.  No  cases  are  yet  to  be  found  in  the  books. 
However,  as  previously  suggested,  the  judge  can,  in  his  discretion,  send  a 
specified  issue  to  a  jury,  and,  when  the  objection  to  a  discharge  consists  in  an 
offense  against  the  act,  will  often  feel  constrained  so  to  do.  In  such  cases 
he  is,  of  course,  not  bound  by  the  verdict 

the  use  of  the  word  "trial"  alone  in  cases  39.  Allen  t.  Gray  (Ct  App.,  N.  Y.),  25 

where   a  jury   is   clearly  not   intended,   iji  Am.  B.  R.  423. 

§§  13  and  15,  Act  of  1898.  40.  See  Act  of  1867,  §  31,  R.  S.,  f  5,111; 

38.  Ripon   Knitting  Works  y.   Schrieber  Gordon   v.   Scott,   Fed.    Gas.    5,620;    In  re 

(D.  C,  Wash.),  4  Am.  B.  R.  299,  101  Fed.  Lawson,  Fed.  Gas.  8,151. 
810. 
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OATHS,  AFFIRMATIONS. 

§  20.  Oaths,  Affirmations. —  a  Oaths  required  by  this  act,  except 
upon  hearings  in  court,  may  be  administered  by  (1)  referees; 
(2)  oflScers  authorized  to  administer  oaths  in  proceedings  before 
the  courts  of  the  United  States,  or  under  the  laws  of  the  State  where 
the  same  are  to  be  taken;  and  (3)  diplomatic  or  consular  officers 
of  the  United  States  in  any  foreign  country. 

h  Any  person  conscientiously  opposed  to  taking  an  oath  may,  in 
lieu  thereof,  affirm.  Any  person  who  shall  affirm  falsely  shall  be 
punished  as  for  the  making  of  a  false  oath. 


Analogous  proviaioiia:  I&  U,  S.:   Ab  to  oaths  to  schedules  and  inventory.  Act  of  1867,  %  l\, 
R.  8.,  i  5017;  As  to  oaths  to  proofs  of  debt,  Act  of  1867,  §  22,  R.  S.,  §f  5076,  5077, 
5070,  also  S  5076-A;  Act  of  1841,  §§  5,  7;  As  to  affirmations.  Act  of  1867,  §  48. 
In  Ens.:    None. 
Cross-references:    To  the  law:    Oath  includes  affirmation,  {  1(17). 
Verification  of  petitions,  §  18-c. 
Examination  of  witnesses  under  oath,  §  21 -a. 
Punishment  for  false  oath,  §  29. 

Proof  of  claims  consists  of  statement  under  oath,  §  57-a. 
To  tbe  General  Ordera:   Execution  of  letter  of  attorney,  XXXI  (5). 


SYNOPSIS  OF  SECTION. 
OATHS   AHD    AFFiaillATIOBrS. 


I.  Osths,  445. 

a.  Comparison  wiih  former  cidSf  445. 

b.  How  ocUhs  are  authent'i4Xited,  446. 

c.  Oaths  before  attomeya  of  record^  446. 

d.  Defects  in  formSf  446. 

n.  Aflbmations,  447. 


I.  OATHS, 
a.  Comparison  with  fonner  act —  The   present  act  is  here  much  more 
liberal  than  its  predecessor.     Prior  to  the  amendatory  act  of  1874,  even 
proofs  of  claim  could  be  sworn  to  only  before  a  register  or  circuit  court 
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commissioner;  if  the  oath  was  to  the  petition  or  inventory,  it  could  also  be 
gwom  to  before  the  judge.  Now,  an  oath  to  any  paper  to  be  used  in  a 
bankruptcy  proceedings  can  be  taken  before  any  officer  authorized  to  admin- 
ister oaths  in  proceedings  in  either  the  Federal  or  State  courts  of  the  place 
where  taken.  This  will  in  most  States  include,  besides  the  judge,  the 
referee.  United  States  commissioners,  notaries  public,  justices  of  the 
peace,  commissioners  of  deeds,  and  civil  magistrates  in  general.  An  oath 
taken  before  a  notary  public  of  one  State,  over  his  signature  and  seal,  is 
sufficient  for  use  in  proceedings  in  another  State  and  no  further  proof  is 
needed,  in  the  first  instance,  of  his  official  character.^  If  in  foreign  countries, 
it  must  be  before  a  diplomatic  or  consular  officer  of  the  United  States  there 
resident ;  an  oath  before  a  foreign  .local  magistrate  will  not  be  sufficient. 

b.  How  oaths  are  authenticated. —  If  the  officer  taking  the  oath  has  a  seal, 
he  should  impress  it  on  the  paper.^  If  not,  the  better  practice  is  to  secure  a 
certificate  from  some  clerk  of  a  court  of  record,  that  he  is  such  an  officer.  It 
is  not  thought,  however,  that  such  certificates  are  necessary,  other  than  to  the 
effect  that  in  the  State  where  taken  the  ofljcer  is  authorized  to  administer 
oaths  in  proceedings  before  its  courts.  No  certificate  is,  therefore,  necessary 
when  the  claim  is  to  be  filed  in  the  State  within  which  it  is  verified ;  the 
referee  should  take  judicial  cognizance  of  the  fact  that  the  officer  was  so 
authorized.^  Powers  of  attorney  can  be  acknowledged  before  a  referee,  a 
United  States  commissioner,  or  a  notary  public,*  but  it  has  been  held  that  the 
power  to  administer  oaths  granted  by  this  section  carries  with  it  the  inci- 
dental power  to  take  acknowledgments  of  letters  of  attorney.* 

0.  Oiaths  before  attorneys  of  reoord Under  the  former  act,  proofs  of  debt 

could  not  properly  be  taken  before  the  claimant's  attorney  of  record.^ 
This,  it  seems,  is  not  so  now,''  unless  the  attorney  has  previously  filed  an 
appearance.®  A  proof  is  nothing  more  than  an  affidavit,  and,  while 
amounting  to  a  prima  facie  case,®  when  filed,  fs  not  evidence  on  a  motion  or 
petition  to  expunge.  The  better  practice,  however,  is  to  see  that  a  petition  is 
sworn  to  or  a  claim  is  verified  before  some  one  other  than  the  claimant's 
attorney.^^ 

d.  Defects  in  forms.—  The  forms  are  in  this  particular  frequently  mis- 
leading.    Several  seem  to  indicate  that  they  must  be  sworn  to  before  the 


1.  In  re  Pancoaat  (D.  C,  Pa.),  12  Am. 
B.  R.  275,  129  Fed.  643. 

2.  In  re  Nebe,  Fed.  Cas.  10,073.  Com- 
pare In  re  Phillips,  Fed.  Cas.  11,098 

3.  In   re  Merrick,   Fed.   Cas.   9,463. 

4.  See  General  Order  XXI  (5).  But  see 
In  re  Suprenheimer  (D.  C,  N.  Y.),  1  Am. 
B.  R.  425,  91  Fed.  744,  holding  that  a 
power  of  attorney  acknowledged  before  a 
foreign  consul  is  sufficient. 

5.  In  re  Roy  (D.  C,  N.  Y.).  26  Am.  B. 
R.  4,  citing  under  the  Act  of  1867,  the  cases 


of  In  re  Butterfteld,  Fed.  Cas.  2,048;  In  re 
McDuffer,  Fed.  Cas.  8,778. 

6.  In  re  Keyser,  Fed.  Cas.  7,748;   In  re 
Nebe,  Fed.  Cas.  10,073. 

7.  In  re  Kimball   (D.  C,  Mass.),  4  Am- 
B.  R.  144,  100  Fed.  177. 

8.  In  re  Kindt   (D.  C,  Iowa),  3  Am.  B- 
R.  443,  98  Fed.  403. 

9.  In  re  Sumner    (D.  C,  N".  Y.),  4  Am. 
B.  R.  123,  101  Fed.  224. 

10.  Thus,  note  In  re  Brumelkemp  (D.  C 
X.  Y.),  2  Am.  B.  R.  318,  95  Fed.  814. 
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referee.  The  oaths  to  the  schedules  ^^  are  either  unnecessary,  or,  if  not  so, 
ought  to  have  a  jurat  similar  to  the  oaths  to  the  petition.  But^  where 
possible,  the  forms  of  oaths  prescribed  should  be  followed.^ 

n.  AFFIRMATIONS. 

The  words  of  this  subsection  require  no  discussion.     The  word  "oath'' 
includes  "  affirmation  "  wherever  used  in  the  statute. ^^ 

11.  See  Form  No.  1.  13.  See  Bfuikr.  Act>  §  1(17). 

12.  In  re  Keeler,  Fed.  Caa.  7,638. 


SECTION  TWENTTONE. 


EVIDENCE. 

§  21.  Evidence. —  a  A  court  of  bankruptcy  may,  upon  application 
of  any  officer,  bankrupt,  or  creditor,  by  order  require  any  designated 
person,  including  the  bankrupt*  and  his  wife,"^  to  appear  in  court 
or  before  a  referee  or  the  judge  of  any  State  court,  to  be  examined 
concerning  the  acts,  conduct,  or  property  of  a  bankrupt  whose  estate 
is  in  process  of  administration  under  this  act:  Provided,  TJiat  the 
wife  may  be  examined  only  touching  business  transacted  by  her  or 
to  which  she  is  a  party,  and  to  determine  the  fact  whether  she  has 
transacted  or  been  a  party  to  any  business  of  the  bankrupt^ 

b  The  right  to  take  depositions  in  proceedings  under  this  act  ghall 
be  determined  and  enjoyed  according  to  the  United  States  laws  now 
in  force,  or  such  as  may  be  hereafter  enacted  relating  to  the  taking 
of  depositions,  except  as  herein  provided. 

c  Notice  of  the  taking  of  the  depositions  shall  be  filed  with  the 
referee  in  every  case.  When  depositions  are  to  be  taken  in  opposi- 
tion to  the  allowance  of  a  claim  notice  shall  also  be  served  upon  the 
claimant,  and  when  in  opposition  to  a  discharge  notice  shall  also  be 
served  upon  the  bankrupt. 

d  Certified  copies  of  proceedings  before  a  referee,  or  of  papers, 
when  issued  by  the  clerk  or  referee,  shall  be  admitted  as  evidence 
with  like  force  and  effect  as  certified  copies  of  the  records  of  district 
courts  of  the  United  States  are  now  or  may  hereafter  be  admitted 
as  evidence. 

e  A  certified  copy  of  the  order  approving  the  bond  of  a  trustee 
shall  constitute  conclusive  evidence  of  the  vesting  in  him  of  the 
title  to  the  property  of  the  bankrupt,  and  if  recorded  shall  impart 
the  same  notice  that  a  deed  from  the  bankrupt  to  the  trustee  if 
recorded  would  have  imparted  had  not  bankruptcy  proceedinjSfs 
intervened. 


*  The  words  "  who  is  a  competent  witness  under  the  laws  of  the  State  in  which  the 

proceedings    are    pending"    which    occurred    here   in  the  original  law,   were  stricken  out 

by  the  amendatory  act  of  1903. 

t  Amendments  of   1903  in  italics. 
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/  A  certified  copy  of  an  order  confirming  or  setting  aside  a 
composition,  or  granting  or  setting  aside  a  discharge,  not  revoked, 
sball  be  evidence  of  the  jurisdiction  of  the  court,  the  regiilarity  of 
the  proceedings,  and  of  the  fact  that  the  order  was  made. 

g  A  certified  copy  of  an  order  confirming  a  composition  shall 
constitute  evidence  of  the  revesting  of  the  title  of  his  property  in 
the  bankrupt,  and  if  recorded  shall  impart  the  same  notice  that  a 
deed  from  the  trustee  to  the  bankrupt  if  recorded  would  impart. 


Analogova  prOTiaiona:  In  XT.  S.:  As  to  examinations  of  third  parties,  Act  of  1867,  §§  22, 
26,  K.  8.,  §§  5081,  5087;  Act  of  ISOO,  §|   U,  15;  As  to  depositions,  etc.,  Act  of 
1367,  §$  5,  7,  38,  R.  S.,  |§  5003,  5004,  5005,  5006;  Act  of  1841,  §  7;  Act  of  1800, 
1$  14,  15;  As  to  certified  copies  as  evidence,  Act  of  1867,  §  38,  R.  S.,  §  4992;  As 
to  effect  of  and  purpose  of  recording  certified  copy  ol  bond.  Act  of   1867,  $   14, 
R.  S.,  SI  5044,  5054;  Act  of  1800,  §  11;  As  to  certified  copy  of  order  of  discharge 
as  evidence,  etc..  Act  of  1867,  §  34,  R.  S.,  §  5119. 
In  £ng.:  As  to  examination  of  third  parties.  Act  of  1883,  §  27.     See    also   General 
Rules  61-72. 
Cross-references:    To  the  law:  Definitions  of  "bankrupt,"  "creditor,"  "officer,"  §   1    (4) 
(9)   (18). 
Jurisdiction  of  bankruptcy  court  to  issue  process,  §  2  ( 15 ) . 
Punishment  for  contempt  on  examination,  §§  2(16),  41. 
Examination  of  bankrupt,  §  7(9). 
Composition,  confirmation  or  setting  aside,  {  12. 
Discharge,  order  granting  or  revoking,  $  14. 
Oaths  or  affirmation,  how  taken,  §  20. 

Jurisdiction  of  referees  in  respect  to  examinations,  §  38(2)    (4)    (5). 
Referee  to  make   records  of  evidence,  and  to  cause  evidence  to  be  preserved* 

S   39-a    (4)     (9). 

Notice  to  creditors  of  examinations  of  bankrupt,  §  58-a(l). 
To  tlLe  General  Orders:   Conduct  of  proceedings,  IV. 

Indemnity  for  expenses  incurred  on  examinations,  X. 

Bankrupt  subject  to  orders  of  referee,  XII  ( 1 ) . 

Examinations,  how  conducted,  XXII. 

Compensation  of  officers,  etc.,  XXXV. 
To  the  Forms:   Order  for  examination  of  bankrupt.  No.  28. 

Examination  of  bankrupt  or  witness.  No.  20. 

Summons  to  witness;  return  of  summons  to  witness.  No.  30. 

tSee  also  Supplementary  Forms;  Hagar  and  Alexander's  Bankruptcy  Forms. 


SYNOPSIS  OF  SECTION. 

ESVIDENCE. 

I.  Compulsory  Examination,  450. 

a.  Comparative  legislatioriy  450. 

b.  Scope  of  siibsediony  450. 

c.  Whx)  may  apply,  451. 

d.  Time  of  making  application,  452. 

e.  Persons  who  may  he  examined,  453. 

(1)   In  GENERAL,  453. 

(2)  Amendments  of  1903,  454. 

(3)  Wife  of  the  bankrupt  as  a  witness,  454. 
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I.  Compulsory  Examination  —  Continued  : 

f.  Right  to  counsel,  455. 

g.  Scope  and  conduct  of  examination,  455. 
h.  Production  of  books  and  papers,  456. 

i.  Privileged  communicaiions,  457. 

j.  Criminating  questions,  457. 

k.  The  use  of  examination  in  proceedings  in  other  courts,  459. 

1.  Refusal  to  appear  and  testify;  contempts,  460. 

m.  Practice,  460.  '^ 

n.  Depositions,  461. 

a.  In  general,  461. 

b.  Notice  to  adverse  party,  461. 

c.  Practice,  462. 

m.  Certified  Copies  as  Evidence,  462. 

a.  In  general,  '462. 

b.  Order  approving  bond  of  trustee,  462. 

c.  Order  on  discharge  or  composition,  463. 

d.  Confirming  composition  as  evidence  of  revesting  of  bankrupt's  property, 

463. 


I.  COMPULSORY  EXAMINATION. 

a.  Comparative  legislation.—  The  English  bankruptcy  act  is  similar  to 
our  own  in  respect  to  the  compulsory  examination  of  third  parties.^  In 
addition  to  other  designated  persons,  the  court  may  summon  for  examina- 
tion any  person  deemed  "  capable  of  giving  information  respe<;ting  the 
debtor,  his  dealings  or  property,"  and  the  scope,  method,  and  effect  of 
examinations  is  prescribed  and  regulated  by  the  General  Rules.*  All 
previous  laws  in  this  country  have  provided  for  the  examination  of  third 
parties,  in  aid  of  administration.^  The  law  of  1867  did  so  in  different 
words,  but  much  to  the  same  effect.  Cases  decided  under  that  act  will  be 
found  useful  precedents,  and  many  of  the  most  important  ones  are  cited 
hereafter  in  their  appropriate  places. 

b.  Scope  of  subsection. —  Subsection  a  provides  for  the  compulsory  exam- 
ination of  any  person,  "  including  the  bankrupt.'^  It  should  be  noted,  how- 
ever, that,  while  the  bankrupt  is  thus  made  a  compulsory  witness  as  to  his 
own  "  acts,  conduct,  or  property,"  by  §  7  (9),  he  must  also  appear  and  be 
ready  to  testify  concerning  the  same  things  at  the  first  meeting  of  creditors. 
His  examination  at  that  time  is  considered  elsewhere  ;*  and  whatever  is 
there  said  will  apply  equally  to  an  examination  of  a  bankrupt  under  this 
subsection.     In  effect,  the  only  difference,  so  far  as  the  examination  of  the 

1.  Eng.  Bankr.  Act  of  1883,  §  27.  4.  Bankr.   Act,   $   7-a(9)    and  discussioB 

2.  General  Rules  61-72.  thereunder. 
8.  Act  of   1867,    H   22,   26,   U.   S.   R.  8., 

SI  6,081,  5,087;  Act  of  1800,  §§  14,  15. 
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bankrupt  goes,  is  one  of  practice.  Where  first  meetings  are  kept  alive  by 
continuances,  as  is  customary,  his  examination  can  be  had  or  resumed  so  long 
as  the  meeting  lasts.  If  the  meeting  has  been  adjourned,  an  examination 
of  the  bankrupt  can,  under  §.7  (9),  still  be  had  "at  such  times  as  the 
court  shall  order/'  or  it  can  be  required  under  the  subsection  now  dis- 
cussed. Clearly,  therefore,  die  main  purpose  of  §  21'a  is  to  authorize  and 
regulate  the  examinations  of  third  parties,  rather  than  of  the  bankrupt.® 
Without  the  power  so  to  examine,  the  remedy  of  the  statute  against  pref- 
erences and  fraudulent  transfers  would  often  be  tmavailing.  The  issuance 
of  an  order  directing  the  examination  of  a  third  person  concerning  the  bank- 
rupt  estate  is  within  the  discretion  of  the  court.*  Much  of  what  has  already 
been  said  as  to  the  examination  of  the  bankrupt^  applies  with  equal  force 
here.  If  the  person  to  be  examined  appears  before  a  referee,  it  is  the  referee's 
duty  to  receive  the  evidence  offered,  note  objections,  and  generally  follow 
the  equity  practice.® 

c.  Who  may  apply. — The  application  for  examination  may  be  made  by 
the  bankrupt^  a  creditor  or  any  officer.^  In  this  respect  the  present  law  is 
somewhat  broader  than  the  act  of  1867.*^  "  Officer  "  has  been  held  to  include 


a  receiver."    A  creditor  whose  claim  has  not  yet  been  presented  may  apply. 
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5.  Pmpoae  of  ezamiiiAtioa  under  §  ftl-a. 
—  In  the  ca»e  of  Matter  of  Bryaat  (D.  C, 
Pa.),  26  Am.  B.  R.  504,  the  court  quoted 
the  text  with  approval  and  says:  '"That 
it  is  the  intention  of  the  law  to  require  a 
bankrupt  to  submit  freely  to  examination 
concerning  his  estate  is  very  apparent. 
Applications  may  be  granted  at  any  time 
before  final  disposition  of  the  estate,  in 
the  exercise  of  a  sound  discretion  of  the 
judge  or  his  referee.  Surely  the  bankrupt 
should  not  be  unnecessarily  harassed, 
vexed,  or  annoyed,  but  where  it  appears 
that  the  creditors  may  be  benefited  by  fur- 
ther examination,  or  for  any  other  good 
reason  appearing,  the  order  should  ha  al* 
lowed.  The  vigorous  and  skillful  use  of 
examinations  of  insolvent  bankrupts  is 
often  the  only  means  by  which  creditors 
are  enabled  to  prevent  the  Bankruptcy 
Act  being  turned  into  a  shield  for  dis- 
honesty. If  hardship  and  inconvenience 
TesultB  from  such  examination;  as  it  some- 
times may,  it  should  be  remembered  that 
a  discharge  of  the  bankrupt  from  his  debts 
^s  a  great  privilege  and  a  prize  that  will 
reward  the  honest  debtor  amply  for  such 
inconvenience. 

"  Nor  was  the  trustee  required  to  set  forth 
the  nature  and  character  of  the  testimony 
in  detail  intended  to  be  adduced.  The  very 
pTirpose  of  an  examination  under  section 
21-a  is  to  discover  property  of  the   bank- 


rupt, or  to  learn  of  its  whereabouts  and  as 
to  the  acts  of  the  bankrupt  with  respect 
thereto.  Such  an  examination  is  in  it8 
very  naiure  an  investigation  intended  to 
satisfy  the  minds  of  those  whose  judg- 
ment it  is  true  is  frequently  not  well 
founded  by  which  the  honest  debtor  has  all 
to  gain." 

6.  In  re  Andrews  (D.  C,  Mass.),  12  Am. 
B.  R.  267,  130  Fed.  383,  wherein  the  court 
said:  "The  examination  of  third  persons 
concerning  the  bankrupt  estate  is  anom* 
alous,  and,  if  it  were  wholly  beyond  the 
control  of  the  court's  discretion,  would  be 
oppressive." 

7.  See  under  Bankr.  Act.  §  7-a  (9),  ante. 
S.  General  Order,  XXII;  In  re  Sturgeon 

(C.  C.  A.,  2d  Cir.),  14  Am.  B.  R.  681,  139 
Fed.  608. 

9.  For  statutory  definition  of  "  oificer," 
see  Bankr.  Act,  f  1(18). 

10.  Where  claims  were  being  investi- 
gated, under  the  former  law  only  the  bank- 
rupt, a  creditor,  or  the  assignee  could  ap- 
ply (I  22),  though  the  court  could  itself 
require  the  attendance  of  any  person 
(§  26). 

11.  In    re   Fixen    (D.    C,    Cal.),    2    Am.. 
B.    R.   822,   96    Fed.    748;    In   re   Fleischer 
(D.  C,  N.  Y,),  18  Am.  B.  R.  194,  151  Fed. 
81. 

18.  See  §  1(9),  and  consult  In  re 
Walker  (D.  C,  N.  D.),  3  Am.  B.  R.  35,  96 
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When  a  person  listed  as  a  creditor  states  that  he  has  a  claim  against  the 
bankrupt's  estate,  and  demands  an  examination  to  decide  whether  he  will 
take  an  affirmative  part  in  the  bankruptcy  proceedings  the  court  may  direct 
the  examination.^  Ordinarily  the  trustee  will  make  the  application  and  the 
creditor  desiring  the  examination  should  appeal  to  him,  and  upon  his  refusal 
apply  directly  to  the  court. ^^  While  the  present  law  does  not  in  words 
authorize  the  court  to  proceed  propria  motu,  as  did  that  of  1867,  the  general 
powers  conferred  on  it  by  §  2  (15)  seem  to  imply  such  an  authority. 

d.  Time  of  making  applioation — Being  in  aid  of  administration  only," 
an  examination  of  third  persons  should  not  be  asked  after  the  estate  is  wound 
up,  and,  it  has  been  held,  a  pending  accepted  composition  is  a  sufficient 
closing  of  the  estate  to  warrant  a  refusal  if  application  is  then  made.^*  In 
such  a  case,  the  witnesses  can  usually  be  summoned  and  examined  in  the 
composition  proceeding. ^^  Whether  an  examination  may  be  had  of  the  bank- 
rupt under  this  subsection  prior  to  his  adjudication  is  a  doubtful  question. 
In  the  second  circuit, ^^*  it  is  held  that  where  a  receiver  has  been  appointed 
upon  the  filing  of  an  involuntary  petition,  the  administration  of  the  alleged 
bankrupt's  estate  has  begun,  and  the  alleged  bankrupt  may  be  required  to 
appear,  at  the  instance  of  the  receiver,  and  submit  to  an  examination  touch- 


Fed.  550;  In  re  Jehu  (D.  C,  Iowa),  2  Am, 
B.  R.  498,  94  Fed.  638.  Compare,  however, 
In  re  Ray,  Fed.  Cas.  11,589,  «nder  former 
law. 

18.  In  re  Kuffler  (D.  C,  N.  Y.),  18  Am. 
B.  R.  587,  153  Fed.  667. 

14.  In  re  Andrews  (D.  C,  Mass.),  12 
Am.  B.  R.  267,  130  Fed.  383. 

16.  In  re  Cobb  ( Ref .,  Mass. ) ,  7  Am.  B.  R. 
104,  wherein  the  court  said :  ''  It  is  to  be 
noted  in  the  first  place  that  the  examina- 
tion of  a  witness  under  section  21-a,  upon 
the  application  of  the  trustee,  is  an  en- 
tirely distinct  and  independent  proceed- 
ing from  the  ordinary  bankrupt's  examina- 
tion held  at  the  first  meeting  of  creditors 
or  at  some  adjournment  thereof,  at  which 
the  bankrupt's  counsel  is  usually  and  gen- 
erally allowed  to  cross-examine  such  wit- 
nesses  as  are  presented.  The  examination 
of  the  witness  under  section  21-a  is  taken 
solely  for  his  information  to  enable  him  to 
act  intelligently  in  the  premises  and  to 
take  such  steps  as  may  be  necessary  for 
the  protection  and  preservation  of  the 
estate." 

16.  In  re  Tifft,  Fed.  Cas.  14,032. 

17.  See  In  re  Ash,  Fed.  Cas.  571.  And 
compare  In  re  Sumner  (D.  C,  N.  Y.),  4 
Am.  B,  R.  12.3,  101   Fed.  224. 

I7a.  Cameron  v.  United  States  (C.  C. 
A.,  2d  Cir.K  27  Am.  B.  R.  657,  citing 
WechsJer   v.    United   States    (C.    C.    A.,    2d 


CSr.),  19  Am.  B.  R.  1,  158  Fed.  579,  86  C 
C.  A.  37|  revd.  on  other  grounds  in  Supreme 
Court,  31  Am.  B.  R.  604. 

Process  of  administratioii.  —  United 
States  V.  Liberman  (D.  C,  N.  Y.),  23  Am. 
B,  R.  734,  176  Fed.  161;  Matter  of 
Fleischer  (D.  C,  N.  Y.),  18  Am.  B.  R.  194. 
151  Fed.  81,  in  which  the  court  reason* 
that  the  filing  of  the  petition  and  tlie  ap- 
pointment of  a  receiver  to  protect  the 
estate  of  the  alleged  bankrupt  brings  the 
estate  into  the  "process  of  administra- 
tion "  required  by  this  subsection.  In 
speaking  of  the  desirability  of  permitting 
an  examination  prior  to  adjudication  the 
court  said:  "The  desirability  and  im- 
portance of  promptly  conducting  an  in- 
vestigation into  the  affairs  of  any  person 
petitioned  into  the  bankruptcy  court  lias 
been  too  often  shown  to  be  open  to  doubt. 
To  wait  until  adjudication  to  ascertain 
from  the  bankrupt's  own  lips  the  situs  of 
his  property  and  his  own  explanation  of 
the  situation  in  which  the  creditors  find 
themselves  is  in  many  cases  giving  those 
guilty  of  fraud  just  the  necessary  time  to 
permit  the  fraud  to  be  consummated,  and 
the  fruits  thereof  secured.  In  my  opinion, 
it  is\  not  too  Vnuch  to  say  that  a  vigorous 
and  skillful  use  of  early  examinations  of 
involuntary  bankrupts  is  the  one  thing 
which  enables  creditors  to  prevent  this 
statute  being  easily  turned  into  t  shield  for 
dishonesty  and  a  potent  aid  to  fraud." 
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ing  his  actSy  coBduct  and  property.  But  in  other  circuits  it  is  lield  that  an 
Older  under  this  section  requiring  the  bankrupt  to  be  examined  is  unauthor- 
ized." Under  analogous  provisions  of  former  laws  such  an  examination  was 
ixrmitted.^  It  has  been  thought  that  a  reasonable  interpretation  of  the 
statute  does  not  justify  this  practice,  because  it  is  difficult  to  conceive  how 
Lii  estate  can  properly  be  said  to  be  '^  in  process  of  administration  under  this 
act/'  whexL  the  question  of  bankruptcy  remains  undetermined  and  upon  a 
trial  of  tJie  issues  it  may  follow  that  the  court  has  no  occasion  for  the  exercise 
of  its  jurisdiction.  But  the  Supreme  Court  hias  held  that  where  a  petition 
has  been  filed  and  a  receiver  appointed  to  take  possession  of  the  property, 
the  estate  was  "  in  process  of  administration  "  within  the  meaning  of  this 
section,  and  the  district  court  had  jurisdiction  to  order  an  examination  of 
the  bankrupt.^^ 

c.  Persons  who  may  be  examined. — (1)  In  general. —  Subject  to  the 
limitations  on  the  scope  of  the  examination  and  the  usual  privileges  of  wit- 
nesses from  answering  certain  classes  of  questions,  any  designated  person 
may  be  subpcenaed  and  examined  in  a  bankruptcy  proceeding.**  It  has  even 
been  held  that  a  person  liable  to  suit  at  the  instance  of  a  trustee  may  be 
compelled  to  testify.*^  Where,  however,  the  purpose  is  palpable  to  drag  out 
evidence  for  use  against  the  third  party  witness  in  another  court,  the  exam- 
ination will  be  kept  within  proper  bounds.  Officers  of  a  bankrupt  corpora- 
tion may  be  examined  concerning  the  acts,  conduct  or  property  of  the  oor- 
poration,"  and  so  may  the  officers  of  a  corporation  in  respect  to  the  relation 
which  a  bankrupt  stockholder  or  officer  may  bear  thereto.*" 


18.  Skublnakj'  ▼.  Bodek  (C.  C.  A..  8d  Cir.),  SS 
Am.  B.  R.  689,  172  Fed.  332;  In  re  Thompson  (D. 
C.  Penn.).  24  Am.  B.  R.  «B6,  17>  Fed.  874;  In  re 
Crenshaw  (D.  C,  Ala.),  1>  Am.  B.  R.  266.  165  Fed. 
ffl:  In  re  Davidson  (D.  C,  Mass.),  1%  Am.  B.  R. 
«3.  US  Fed.  678;  In  re  Back  Bay  Automobile  Co. 
*D.  C.  Mass.).  19  Am.  B.  R.  885.  168  Fed.  679. 
revf.  19  Am.  6.   R.  SS. 

Explanation  of  mle.— In  Skubinsky  v. 
Bodek  (C.  C.  A..  8d  Clr.),  tt  Am.  B.  R.  «89,  m 
Fed.  B2,  the  court  said:  "  The  special  reference 
before  adjudication  to  Inquire  Into  *  matters  per- 
taining to  the  business  and  conduct  of  the  alleged 
bankrupt,',  was  premature,  inquisitorial  and  not  to 
be  tolerated.  Common  fairness  requires  that  the 
alleged  bankrupt,  before  beinff  subjected  to  such 
a  proceeding  and  before  any  order  can  properly  be 
made  in  that  behalf,  should  have  the  opportunity 
to  make  defense  to  the  petition  seeking  his  ad- 
judication as  a  bankrupt." 

Examination  npon  -written  Interroffn- 
tOTlea.*—  An  alleged  bankrupt  cannot  before  ad- 
jQdicatlon  be  subjected  to  an  examination  upon 
written  interrogatories  at  the  inntanoe  of  petition- 
ing creditors.  In  re  Thompson  (D.  C,  Penn.).  24 
Am.  B.  R.  666.  ITO  Fed.  874. 

In  the  case  of  Matter  of  Wilkesbarre  Light  Co. 
'C.  C.  A.,  3d  Clr.),  81  Am.  B.  R.  461,  It  was  held 
that  an  order  directing  a  bankrupt  to  submit  to 
an  examination  before  a  referee  under  section  21a 
ohould  not  be  granted,  where  no  emergency  call- 
ins  for  immediate  action  Is  eatablished  and  an  in- 
voluntary petition  with  demurrer  and  au'«wer 
thereto    has    been    pending    for    nearly     eighteen 


months  without  a  hea^inr-  The  case  of  Skubinsky 
V.  Bodek  (C.  C.  A.,  8d  Clr.).  supra,  was  cited,  but 
the  court  based  Its  determination  upon  the  lack 
of   an   emergency    requiring   the    examination. 

19.  In  re  Gilbert,  Fed.  Caa.  6.410;  Ex  parte  Lee, 
Fed.   Cas.   8.178;  In  re  Salkey,   Fed.   Cas.   12,962. 

lOa.  Cameron  ▼.  United  States  (U.  S.  Sup.  Ct.), 

11  Am.  B.  R.  604,  sustaining  the  Circuit  Court  of 
Appeals  (27  Am.  B.  R.  657.  113  C.  C.  A.  30.  192  Fed. 
648),  as  to  this  question,  but  reversing  on  other 
grounds. 

90.  Even  a  trustee  In  an  insolvency  proceeding 
more  than  four  months  before  the  bankruptcy.  In 
re  Pursell  (D.  C,  Conn.),  8  Am.  B.  R.  96,  114  Fed. 
371.  See  also  People's  Bank  v.  Brown  (C.  C.  A., 
3d  Clr.),  7  Am.   B.  R.  475,  113  Fed.  668. 

ai.  In  re  Cliffe  (D.  C,  Pa.),  3  Am.  B.  R.  267. 
97   ?>d.    540. 

22.  In  re  Alphln  A  Lake  Cotton  Co.  (D.  C,  Ar^c.), 

12  Am.  B.  R.  653.  131  Fed.  824;  In  re  Horgan  & 
Slattery  (C.  C.  A.,  2d  Cir.),  8  Am.  B.  R.  253.  98 
Fed.   414. 

Corporation  book*.— .  Where  the  inquiry  Is 
concerning  an  alleged  fraud  between  a  corporation 
and  the  bankrupt's  estate,  an  order  may  be  made 
directing  the  production  of  a  book  of  the  corpora- 
tion, containing  roqulred  information  concerning 
the  question  under  investigation,  and  counsel  for 
the  parties  will  be  permitted  to  examine  the  same. 
In  re  United  State.-^  Graphite  Co.  (D.  C,  Pa.)  M 
Am.   B.   R.   280.   161  Fed.   583. 

aa.  In  re  Fixen  &  Co.  (D.  C.  Cal.).  2  Am.  B.  R. 
82S,  96  Fed.  748;  In  re  Horgan  &  Slattery  (C.  C.  X., 
2d  Clr.),   3  Am.   B.   R.   258.  98  Fed.   414. 

An    officer   of  a   corporation   in   which   a 
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(2)  Amendments  of  1903. — The  broad  terms  of  the  original  law  have 
been  made  even  broader  by  the  amendatory  act  of  1903.  Formerly,  a  wit- 
ness not  competent  *'  under  the  laws  of  the  State  in  which  the  proceedings 
are  pending  "  could  not  be  compelled  to  testify  in  the  court  of  bankruptcy. 
This  limitation  has  been  stricken  out  ;^  but  the  change  is  important  only  in 
those  States  where  a  wife  is  not  a  compellable  witness  for  or  against  her 
husband. 

(3)  Wife  of  the  bankrupt  as  a  witness, —  The  change  just  referred 
to  in  effect  restores  the  rule  under  the  law  of  1867,  which  made  the  wife  of 
a  bankrupt  a  compellable  witness  in  all  States;^  but  with  a  proviso  which 
limits  such  an  examination  to  '^  business  transactions."  This  limitation  is 
probably  operative  even  in  States  where  a  wife  may  be  a  witness  for  or  against 
her  husband.  Thus  while  there  is  no  statutory  limitation  on  the  examination 
of  the  husband  of  a  bankrupt  wife,  where  the  former  is  the  bankrupt,  the 
latter  can  be  forced  to  testify  only  as  to  business  transactions  with  the  hus- 
band, or  to  determine  the  fact  whether  she  has  been  a  party  to  sudii  trans- 
actions.^ In  many  cases,  the  wife  is  the  only  witness,  the  bankrupt  being 
protected  by  his  privilege,  who  can  shed  light  on  the  whereabouts  of  secreted 
assets.  Yet,  in  some  States,  as  the  law  was,  she,  too,  could  claim  a  privilege.^ 
This  is  no  longer  so.  Congress  has  added  the  words  "  and  his  wife  "  after 
"  bankrupt "  in  this  clause,  and  supplemented  them  with  the  proviso  clause 
above  referred  to.  Thus,  most  of  the  cases  cited  just  supra  are  no  longer 
in  point.  Whether  a  creditor^  or  not,  the  wife  of  the  bankrupt  may  now 
be  asked  any  questions  as  to  business  transactions  with  her  husband  which 
might  be  put  to  any  other  third  party  witness,  and,  on  refusal,  is  liable  to 
the  same  penalties.  A  certain  degree  of  latitude  in  the  wife's  examination 
will  be  allowed  so  that  the  court  may  be  sure  that  she  is  not,  and  has  not 
been  transacting  business  as  a  mere  cover  for  the  bankrupt,  or  in  aid  of  a 
scheme  to  injure  his  creditors.^ 


bankrupt  owns  stock  cannot  be  compelled, 
by  subpoena,  to  give  evidence  as  to  the 
value  of  such  stock  and  to  produce  in  sup- 
port thereof  the  records  relating  to  the 
financial  condition  of  the  corporation,  as 
such  evidence  is  a  matter  of  expert  opinion, 
and  for  the  further  reason  that  the  evi- 
dence sought  is  beyond  the  purview  of  sec- 
tion 21-a  of  the  bankruptcy  act.  Matter 
of  Seligman  (D.  C,  N.  Y,),  26  Am.  B.  R. 
664. 

24.  The  exact  words  dropped  out  after 
the  words  "  including  the  bankrupt  '*  are 
indicated    in    foot-note    to   the   section. 

86.  Act  of  1867,  §  26,  R.  S.,  §  5,088.  See 
In  re  Campbell,  Fed.  Cas.  2,348;  In  re 
Craig,  Fed.  Cas.  3,323;  In  re  Anderson, 
23  Fed.  482. 


26.  In  re  WorreU  (D.  C,  Pa.),  10  Am. 
B.  R.  744,  125  Fed.  159,  holding  that  the 
wife  cannot  be  examined  generally,  but 
that  her  examination  must  be  confined 
within  the  terms  prescribed  in  the  proviso. 

27.  In  re  Fowler  (D.  C,  Wis.),  1  Am. 
B.  R.  555,  93  Fed.  417;  In  re  Jefferson 
(D,  C,  Wis.),  3  Am.  B.  R.  174,  96  Fed. 
826;  In  re  Mayer  (D.  C,  Wis.),  3  Am. 
B.  R.  222,  97  Fed.  328;  In  re  Cohn  (D.  C, 
Mo.),  5  Am.  B.  R.  16,  104  Fed.  328. 

28.  Compare  In  re  Richards,  Fed.  Cas. 
11,770.    And  see  In  re  Post,  1  N.  B.  N.  52T. 

29.  In  re  Worrell  .(D.  C,  Pa.),  10  Am. 
B.  R.  744,  125  Fed.  159,  holding  that 
where  the  day  after  an  adjudication,  the 
wife  bought  the  lease  of  a  theater  and 
employed  her  husband  as  manager,  she  mar 
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f.  Sight  to  eon&ML — It  has  been  uniformly  held  tinder  both  statutes  that 
the  examinatioii  referred  to  here  is  not  of  such  a  character  as  to  entitle  a 
witness,  not  a  bankrupt,  to  counsel  as  a  matter  of  right^  But  the  attendance 
and  assistance  of  counsel  will  not  usually  be  refused,  especially  where  it 
appears  diat  the  examination  tends  to  show  the  commission  of  a  crime.^^  Yet, 
even  if  in  attendance,  the  right  of  the  witness'  counsel  to  cross-examine  seems 
in  the  discretion  of  the  court."^ 

g.  Seope  and  cosdnet  of  ezaaiinAtion. — The  subsection  authorizes  exam- 
ination "  concerning  the  acts,  conduct  or  property  of  a  bankrupt."  This 
indicates  the  scope  of  the  examination  and  generally  speaking  the  examination 
should  be  limited  to  the  matters  specified.  Yet  as  a  rule,  large  latitude  will 
be  permitted,  especially  where  the  witness  is  known  to  have  been  closely 
connected  with  the  bankrupt  in  his  bu8in0ss  dealings*^  The  field  of  inquiry 
is  broad ;  within  the  limitation  prescribed  any  question  is  permissible  which 
seeks  to  ascertain  facta  concerning  the  bankrupt's  property  and  affairs.^^ 
But,  when  a  witness  has  clearly  indicated  that  the  matter  inquired  into  has 
nothing  to  do  with  the  bankrupt's  acts,  conduct,  or  property,  his  examination 
on  that  matter  should  be  stopped.^  If  the  questions  are  not  relevant  to 
such  matters  the  witness  is  justified  in  refusing  to  answer  them.^^    Useless 


be  examined  to  discover  what  she  paid  for 
the  lease  aad  where  the  money  came  from 
and  may  be  asked  any  other  question  tend- 
ing to  show  whether  the  enterprise  is  hers 
or  earned  on  by  the  bankrupt  in  her  name. 
30.  In  re  Cobb  (Ref.,  Mass.),  7  Am.  B. 
P.  104;  In  re  Howard  (D.  C,  Cal.),  2  Am. 
B.  R.  5S2,  95  Fed.  415;  In  re  Comstock, 
Fed.  Cas.  3,080;  In  re  Fredenberg,  Fed. 
Cas.  5,075;  Matter  of  Abbey  Press  (C.  C. 
A.,  2d  Cir.),  13  Am.  B.  R.  11,  134  Fed.  51. 

81.  In  re  Hark  Bros.  (D.  C,  Pa.),  14 
Am.  B.  R.  624,  136  Fed.  986,  in  which  the 
court  held  that  it  was  to  be  assumed  that 
the  referee  will  allow  a  bankrupt  repre- 
sentation by  counsel  at  any  hearings  that 
may  take  place. 

Counsel  for  the  bankrupt  has  no  abso- 
lute right  to  be  present  at  hearings  before 
a  referee  conducting  an  examination  of 
witnesses  other  than  the  bankrupt  under 
the  provisions  of  section  21 -a.  Matter  of 
Adler   (Ref.,  La.),  21  Am.  B.  R.  302. 

82.  In  re  Cobb  (Ref.,  Mass.),  7  Am.  B. 
R.  104,  and  the  cases  cited. 

88.  In  re  Foerst  (D.  C,  N.  Y.),  1  Am. 
B.  R.  259,  93  Fed.  190;  Matter  of  Horgan 
4  Slattery  (C.  C.  A.,  2d  Cir.),  3  Am.  B.  R. 
253,  98  Fed.  414;  In  re  Pittner,  2  N.  B.  N. 
Rep.  915. 

Latitude  of  inquiry. — Although  bank- 
^ptcy  inquisitions  are  to  be  conducted 
only  to  enable  creditors  to  discover  whether 


*the  bankrupt  is  entitled  to  a  discharge  and 
inform  the  trustee  whether  any  assets  ex- 
ist which  should  be  collected,  large  latitude 
of  inquiry  should  be  allowed  in  the  ex- 
amination of  persons  closely  connected 
with  the  bankrupt  in  business  dealings. 
Matter  of  Lathrop,  Hastings  &  Go.  (D.  C., 
N.  Y.),  24  Am.   B.  R.  611,  184  Fed.   534. 

34.  U.  S.  V.  Wechsler  (D.  C,  N.  Y.),  16 
Am.  B.  R.  1,  5;  In  re  Carley  (D.  C,  Ky.), 
15  Am.  B.  R.  554,  106  Fed.  862,  in  which 
the  court  held  that  the  witness  should  fully 
disclose  all  his  knowledge  relative  either 
to  the  acts,  the  conduct  or  the  property 
of  the  bankrupt;  In  re  Williams  (D.  C, 
Tenn.),  10  Am.  B.  R.  538,  123  Fed.  321, 

The  words  "concerning  the  property  of 
a  bankrupt,"  as  found  in  section  21-a  of 
the  bankruptcy  act,  which  provides  for 
the  examination  of  witnesses  in  such  mat- 
ters, must  be  taken  to  mean  the  discovery 
of  the  existence,  whereabouts  or  disposi- 
tion of  property,  and  cannot  l>e  extended 
so  as  to  draw  from  unwilling  outsiders 
evidence  as  to  the  value  of  what  the  bank- 
rupt admittedly  has  in  his  possession.  Mat- 
ter of  Seligman  (D.  C,  N.  Y.),  26  Am.  B. 
R.  664. 

35.  In  re  Carley  (D.  C,  Ky.),  5  Am. 
B.  K  554,  106  Fed.  862. 

36.  In  TQ  Howard  (D.  C,  Cal.),  2  Am. 
B.  R.  582,  95  Fed.  415;  In  re  Hayden  (D.  C, 
N.  Y.),  1  Am.  B.  R.  670,  96  Fed.  199, 
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repetition  should  not  be  permitted,^''  nor  should  the  examination  be  needlessly 
prolonged  at  the  expense  of  the  estate.^®  A  difficult  problem  often  arises 
when  the  questions  seem  directed  to  the  private  affairs  or  individual  property 
of  a  third  party  witness.  No  rigid  rule  can  be  stated.  If  the  acts  inquired 
of  are  interwoven  with  those  of  the  bankrupt  in  such  a  way  as  to  cause  a 
reasonable  suspicion  that  the  witness  has  been  preferred  or  is  colluding  with 
the  debtor  to  secrete  property,  the  witness  will  be  required  to  answer  and 
even  to  produce  his  own  books.^  If,  on  the  other  hand,  the  examination 
does  not  develop  facts  warranting  these  inferences  or  seems  without  sufficient 
foundation,  questions  concerning  the  property  or  conduct  of  the  witness  will 
be  ruled  out.*^  There  is  no  backward  limit  as  to  the  time  of  the  acts  or  the 
ownership  of  property  under  investigation  ;**  the  further  back  the  questioner 
goes,  however,. the  narrower  should  be  the  limits  of  the  examination.  The 
date  the  petition  was  filed  is  usually  the  forward  limit ;  what  a  bankrupt  does 
or  earns  or  has  after  that  date  is  not  the  concern  of  his  creditors,  so  long 
as  the  doing,  earning,  or  having  is  consistent  with  honest  dealing  prior  to  the 
bankruptcy.*^ 

h.  Production  of  books  and  papers —  The  right  to  the  examination  of  a  third 
person  concerning  the  acts,  conduct  or  property  of  the  bankrupt  includes  the 
examination  of  books,  papers  and  documents  in  his  possession  or  under  his 
control.*^  The  president  of  a  bank  may  be  compelled  to  produce  his  private 
memorandum  book  containing  data  in  respect  to  the  dealings  of  the  bankrupt 
with  the  bank.'**  An  order  directing  a  person  to  appear  before  the  referee 
and  testify,  bringing  with  him  certain  books  and  papers,  does  not  authorize 


87.  In  re  Romine  (D.  C,  W.  Va.),  14 
Am.  B.  R.  785,  789,  138  Fed*  837. 

38.  In  re  Stark  (D.  C,  N.  Y.),  IS  Am. 
B.  R.  467,  155  Fed.  695. 

89.  In  re  Fixen  (D.  C,  Cal.),  2  Am. 
B.  R.  822,  96  Fed.  748;  People's  Bank  v. 
Brown  (C.  C.  A.,  3d  Cir.),  7  Am.  B.  R. 
475,  112  Fed.  652. 

40.  In  re  Hayden  (D.  C,  N.  Y.),  1  Am. 
B.  R.  670,  96  Fed.  199;  In  re  Salkey,  Fed. 
Cas.   12,252. 

41.  In  re  Brundage  (D.  C,  Iowa),  4  Am. 

B.  R.  47,  100  Fed.  613;  In  re  Pursell    (D. 

C,  Ct.),  8  Am.  B.  R.  96,  114  Fed.  371. 
Four  months'  period.—  When  a  bankrupt 

Hubmits  to  an  examination  on  behalf  of 
creditors,  it  is  competent  to  inquire  as  to 
the  disposition  of  his  property,  in  order 
to  ascertain  whether  there  exists  any  prop- 
erty right  in  which  the  bankrupt  has  an 
interest,  and  the  inquiry  is  not  necessarily 
confined  to  transactions  which  have  oc- 
curred  within    four   months    prior    to    the 


filing  of  the  petition.    In  re  Brundage  (D. 
C,  613  Pa.),  4  Am.  B.  R.  46,  100  Fed. 

42.  See  In  re  Walton,  1  N.  B.  N.  533. 

48.  In  re  Fixen  (D.  C,  Cal.),  2  Am. 
B.  R.  822,  96  Fed.  748;  In  re  Hess  (D.  C. 
Pa.),  14  Am.  B.  R.  826,  136  Fed.  988;  In 
re  United  States  Graphite  Co.  (D.  C,  Pa-), 
20  Am.  B.  R.  280,  161  Fed.  583. 

Minute  book  of  corporation. —  Where  a 
referee  is  engaged  in  making  inquiry  as  to 
an  alleged  fraud  between  a  corporation 
and  the  bankrupt's  estate,  and  the  corpo- 
ration is  also  interested  in  having  an  order 
made  for  the  security  of  rent,  an  order  for 
the  production  of  its  minute  book,  contain- 
ing the  truthful  information  concern  in*?  the 
questions  under  investigation,  will  '^• 
granted,  and  counsel  for  the  parties  i>pr- 
mitted  an  examination  thereof.  In  re 
United  States  Graphite  Co.  (D.  C,  Pa.), 
20  Am.  B.  R.  280,  161  Fed.  583. 

44.  Matter  of  Wheeler  &  Co.  (C.  C.  A-. 
2d  Cir.),  19  Am.  B.  R.  461,  158  Fed.  603, 
revg.   18  Am.  B.  R.  421. 
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the  receiver  of  the  bankrupt  at  whose  instance  the  order  was  issued,  to  take 
possession  of  such  books  and  papers.^^ 

i.  PriTileged  oonunimioationi. —  The. statute  is  silent  in  respect  to  privileged 
communications.  There  is  no  indication,  however,  that  it  is  intended  that 
the  rule  in  respect  to  such  communications  should  be  disregarded  in  bank- 
niptcy  proceedings.  Where  by  State  statute  communications  between  persons 
occupying  certain  relations  are  privileged,  they  will  be  recognized  as  privi- 
leged by  the  bankruptcy  courts  in  that  State.*^  The  rule  that  communications 
between  attorney  and  client  are  privileged  will  be  upheld,*^  although  the 
witness  may  be  questioned/  by  the  court  to  enable  it  to  determine  for  itself 
whether  the  communication  is  a  privileged  one.**  An  attorney  may  not 
refuse  to  identify  papers  signed  by  him  on  the  ground  of  privilege,  and  is 
bound  to  testify  as  to  any  facts  which  came  to  his  knowledge  in  any  other 
way  than  through  confidential  communications  from  his  client.'*^  The 
elimination  of  the  words  ^'  who  is  a  competent  witness  under  the  laws  of  the 
State  in  which  the  proceedings  are  pending,^'  from  subsection  a  of  this  section 
by  the  amendatory  act  of  1903  has  not  affected  the  privilege  in  respect  to 
such  communications  of  any  witness  other  than  the  bankrupt's  wife.  Prior 
to  the  amendment  the  competency  of  witnesses  before  a  court  of  bankruptcy 
was  determinable  by  the  law  of  the  State  in  which  the  case  was  pending.*^ 
As  the  law  now  stands  this  question  of  competency  may  be  determined 
by  the  Federal  statutes  if  any  exist  which  are  applicable  to  the  case.^^  Other- 
wise the  State  statute  will  control.  Whatever  may  be  the  rule  in  respect  to 
competency  of  witnesses  the  State  statute  in  respect  to  privileged  communica- 
tions will  be  observed.*^ 

j.  Criminating  questions —  It  is  provided  in  §  7-a  (9)  that  "  no  testimony 
given  by  him  (the  bankrupt)  shall  be  offered  in  evidence  against  him  in  any 


46.  In  re  Davis  Tailoring  Go.  (D.  0., 
K.  J.),  16  Am.  B.  R.  48e,  144  Fed.  S85. 

46.  Matter  of  Reid  (D.  C,  Mich.),  17 
Am.  B.  R.  477,  155  Fed.  933,  holding  that 
a  sworn  statement  delivered  hy  a  bankrupt 
to  a  city  assessor  is  not  admissible  in  evi- 
dence against  the  bankrupt,  where  the  stat- 
ute requiring  such  statement  proirides  that 
it  shall  not  be  used  for  any  other  purpose 
than  the  making  of  an  assessment  of  taxes. 

47.  People's  Bank  v.  Brown  (C.  C.  A., 
3d  Cir.),  7  Am.  B.  R.  475,  112  Fed.  652. 

48.  People's  Bank  v.  Brown  (C.  C.  A., 
3d  Cir.),  7  Am.  B.  R.  475,  112  Fed.  652, 
wherein  the  court  said:  "There  is  no 
presumption  of  privilege,  and  though  its 
allowance  may,  in  a  clear  case,  be  founded 
upon  the  voluntary  statement  of  the  at- 
torney that  hife  knowledge  of  the  fact  to 
▼hich  he  is  asked  to  testify  was  acquired 
in  professional    confidence,    yet,   wherever, 


as  in  this  case,  the  circumstances  suggest 
that  the  sufficiency  of  the  grounds  of  that 
statement  should  be  considered,  it  is  the 
right  of  the  opposing  party  to  demand 
that  the  proponent  of  the  privilege  'shall 
be  submitted  to  such  interrogation  as  may 
be  necessary  to  test  its  validity." 

49.  In  re  Ruos   (D.  C,  Pa.),  20  Am.  B. 
R.  281,  159  Fed.  252. 

50.  In  re  Josephson   (D.  C,  Ga.),  9  Am. 

B.  R.  345,  349,  121  Fed.  142. 

61.  Smith  V.  Township  of  Au  Ores    (C. 

C.  A.,  6th  Cir.),  17  Am.  B.  R.  745,  150  Fed. 
257,  holding  that  the  competency  of  a  wit- 
ness to  testify  in  a  court  of  bankruptcy  as 
to  a  transaction  between  himself  and  the 
deceased  person  is  to  be  tested  by  §  858  of 
the  United  States  Rev.  Stats.,  and  not  by 
the  State  statute. 

52.  In   re  Aspinwall,   Fed.   Cas.  591;    In 
re  Bellis,  38  How.  Pr.   (N.  Y.)   79. 
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criminal  proceeding."^  Early  in  the  administration  of  the  law,  it  was 
thought  that  a  bankrupt  waived  his  constitutional  privilege  by  filing  a 
voluntary  petition,  and  that  the  opposite  was  the  rale  where  the  petition  was 
involuntary.^  As  has  already  been  stated  this  doctrine  is  now  rejected.^ 
Notwithstanding  the  immunity  afforded  a  bankrupt  by  the  statute  he  may 
refuse  to  answer  a  question  on  the  groimd  that  it  will  tend  to  incriminate 
him.^^  It  is  not  in  any  sense  essential  that  a  transaction  should  be  pending 
against  the  bankrupt  to  entitle  him  to  claim  this  constitutional  privilege.^' 
If  the  privilege  be  thus  accorded  to  a  bankrupt,  a  third  party  witness  is 
much  more  entitled  to  it ;  the  law  does  not  even  attempt  to  give  suc^  a  witness 
immunity  from  punishment.  He  may  therefore  refuse  to  testify  on  this 
ground.^^  The  privilege  may^be  claimed  in  respect  to  the  examination  of 
books,  papers  and  records  containing  incriminating  evidence.*®  The  plea 
of  the  privilege  should  not  be  permitted  to  excuse  the  production  of  tlie 
books,  papers  and  records.  They  should  be  produced  and  if  found  by  the 
court  to  contain  incriminating  evidence,  an  order  may  be  made  to  protect  the 
witness  from  the  discovery  of  the  evidence  and  if  possible  otherwise  direct 
in  respect  to  the  competency  of  the  necessary  information, •^^  For  instance, 
an  order  requiring  the  bankrupt  to  deposit  books  of  account  in  the  office  of  the 


53.  See  discussion  under  Bankr.  Act, 
i  7-a  (9)  on  p.  244,  ante. 

•4.  Compare  In  re  Sapiro  (D.  C,  Wis.)* 
1  Am.  B.  R.  296,  92  Fed.  340.  Contra, 
In  re  Hathorn  (Ref.,  La.),  2  Am.  B.  R. 
298,  and  In  re  Scott  (D.  C,  Pa.),  1  Am. 
B.  R.  49,  95  Fed.  815. 

65.  See  p.   245,  ante,  and  cases  cited. 

56.  In  re  Kanter  &  Cohen  (D.  C,  N.  Y.), 
9  Am.  B.  R.  104,  117  Fed.  356;  U.  S.  v. 
Goldstein  (D.  C,  Va.),  12  Am.  B.  R.  755, 
132  Fed.  789;  In  re  Henschel   (Ref.,  N.  Y.), 

7  Am.  B.  R.  207;  Matter  of  Smith  (D.  C, 
N.  Y.),  7  Am.  B.  R.  213,  112  Fed.  509: 
In  re  Shera  (D.  C,  N.  Y.),  7  Am.  B.  R. 
552,  114  Fed.  207;  In  re  Feldstein  (D.  C, 
N.  Y.),  4  Am.  B.  R.  321,  103  Fed.  269;  In 
re  Scott  (D.  C,  Pa.),  1  Am.  B.  R.  49,  95 
Fed.  815;  In  re  Nachman   (D.  C,  S.  Gar.), 

8  Am.  B.  R.  180,  114  Fed.  995;  In  re  Ros- 
ser  (D.  C.  Mo.),  2  Am.  B,  R.  755,  96  Fed. 
305.  Contra,  In  re  Franklin  Syndicate 
(D.  C,  N.  Y.),  4  Am.  B.  R,  511,  114  Fed. 
205;  Mockel  v.  Rochester  (C.  C.  A.,  9th 
Cir.),   4   Am.   B.   R.    1,    102   Fed.   314. 

57.  In  re  Hess  (D.  C,  Pa.),  14  Am.  B. 
R.   559,    134  Fed.   109. 

58.  Matter  of  Hooks  Smelting  Co.  (D.  C, 
Pa.),  15  Am.  B.  R.  83.  138  Fed.  954. 
where  it  was  lield  that  an  officer  of  a  bank- 
rupt corporation  who  had  been  indicted 
for  embezzling  its  funds  may  refuse  to 
testify  whether  he  had  taken  any  part  of 


the  bankrupt's  propeH^  upon   the  ground 
that  his  answer  might  incriminate  him. 

Trustee  protected.-^  In  the  case  of  Mat- 
ter of  Smith  (D.  C,  N.  Y.),  7  Am.  B.  R. 
213,  112  Fed.  509,  it  was  held  that  a  trus- 
tee in  bankruptcy  cannot  be  compelled  to 
give  testimony  which  may  tend  to  show 
that  he  has  misappropriated  the  funds  of 
the  bankrupt  estate;  la  re  Feldstein  (D.  C. 
N.  Y.),  4  Am-  B.  R.  321,  103  Fed.  269, 

59.  Matter  of  Hark  Bros.  (D.  C,  Pa.), 
14  Am.  B.  R.  624,  136  Fed.  986;  In  re 
Hess  (D.  C,  Pa,),  14  Am.  B.  R.  559,  134 
Fed.  109;  In  re  Kanter  k  Cohen  (D.  C, 
N.  Y.),  9  Am.  B.  R.  104.  117  Fed.  356. 

60.  Matter  of  Hark  Bros.  (D.  C,  P*.), 
14  Am.  B.  R.  624,  136  Fed.  986, 

Production  of  books  ezcnaod. —  In  the 
case  of  In  re  Rosenblatt  (D.  C,  Pa.).  1^ 
Am.  B.  R.  306.  143  Fed.  663,  it  was  held 
that  unless  the  court  is  satisfied  that  the 
bankrupt's  claim  that  the  books  contain 
incriminating  evidence  has  some  founda- 
tion in  fact,  an  order  may  be  issued  di- 
recting t\\e  delivery  of  the  books  to  tlie 
receiver;  In  re  Hess  (D.  C,  Pa.),  14  Am. 
B.   R.   559,   134   Fed.   109. 

Delivery  of  books;  order  protecting  wit- 
ness.—  Where  a  bankrupt  declines  to  de- 
liver lus  books  of  account  to  the  receiver 
on  the  ground  that  tney  contain  entries 
which  would  tend  to  criminate  him,  he 
must  produce  the  books  before  the  court  or 
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4&9 


nceiver,  there  to  remain  in  the  custody  of  tixe  bankrupt^  for  the  iospeotion 
of  the  receiver  in  the  administration  of  the  estate,  but  not  for  any  criminal 
prosecution,  provision  being  made  to  give  the  bankrupt  an  opportunity  to 
assert  his  constitutional  privilege  in  case  of  process  for  their  production,  is 
Hat  an  infringement  of  the  bankrupt's  constitutional  rights.**  But  where  the 
books  are  in  the  possession  of  the  trustee,  properly  belonging  to  him,  as  the 
custodian  of  the  bankrupt's  property,  they  may  be  used  against  the  bankrupt 
on  the  trial  of  an  indictment  for  concealment.^*  The  Supreme  Court  dis- 
tinguishes between  the  compulsory  production  of  books  of  the  bankrupt  as 
evidence  against  him  in  a  criminal  proceeding,  and  the  production  by  the 
trustee  who  succeeds  by  law  to  their  possession  upon  the  adjudication  of  the 
bankrupt.  The  numerous  cases  oonstming  &e  Fifth  Amendment  will  be 
found  valuable  precedents. •* 

k.  The  use  of  examination  in  proceedings  in  other  conrti. —  Whether  Ihe 
examination  may  be  used  in  proceedings  in  other  courts  is  a  mooted  question. 
Such  examinations  may,  of  course,  be  used  for  the  purpose  of  impeachment. 
If  admitted  for  any  other  purpose,  it  should  be  proven  by  calling  the  stenog- 
rapher or  by  offering  a  certified  copy  of  the  record.®  The  examination  is  so 
nearly  like  an  ex  parte  inquisition,  however,  that  it  will  often  be  ruled  out, 
and,  if  allowed,  should  be  accompanied  with  permission  to  the  other  party 
tc  cross-examine.  It  seems  that  the  examination  of  third  party  witnesses 
cannot  be  introduced  on  the  objections  to  the  bankrupt's  discharge,  though 
his  examination  may  be,**  and  t-estimony  taken  upon  such  an  examination 
is  inadmissible  in  a  proceeding  to  compel  the  payment  of  money  alleged  to 
belong  to  the  bankrupt  estate.^ 


referee  in  order  to  have  the  question  deter- 
mined wliether  they  do  in  fact  tend  to  in- 
criminate him;  and  if  it  appears  that  they 
do  contain  incriminating  evidence,  the  court 
will  by  order  protect  the  bankrupt  from 
the  use  of  such  evidence  for  any  criminal 
proceeding  and  at  the  same  time  will  en- 
able the  trustee  to  make  such  use  of  the 
books  as  may  be  necessary  to  adoiinister 
tbe  estate.  If  the  books  are  delivered  to 
reeb  trustee,  or  to  a  receiver,  the  order 
must  provide  that  the  bankrupt  be  noti- 
fied of  any  subpoena  or  other  process  to 
^iire  possession  of  the  books  so  that  he 
may  have  an  opportunity  to  assert  his 
^constitutional  privilege.  In  re  Harris  (D. 
C,  N.  Y.),  20  Am.  B.  R.  911,  164  Fed.  292, 
affd.  (Sup.  Ct.).  26  Am.  B.  R.  302. 

61.  Matter  of  Harris,  221  U.  S.  274,  26 
Am,  B.  R.  303,  303,  in  which  Mr.  Justice 
Holmes  says:  "If  the  order  of  the  bank- 
rupt, standing  alone,  infringed  his  consti- 
tutional rights,  it  might  be  true  that  the 
provisions  intended  to  save  them  would  be 
inadequate,  and  that  nothing  short  of  stat- 
utory immunity  would  suffice.  But  no  con- 
stitutional rights  are  touched.  The  ques- 
tion is  not  of  testimony  but  of  surrender — 
not  of  compelling  the  bankrupt  to  be  a  wit- 
ness againat  himself  in  a  eriminal  case, 
present  or  future,  but  of  compelling  him 
to  yield  possession  of  property  that  he  no 


longer  is  entitled  to  keep.  If  a  trustee  had 
been  appointed,  the  title  to  the  books 
would  have  vested  in  him  by  the  express 
terms  of  section  70,  and  the  b(tnkrupt 
could  not  have  withheld  possession  of  what 
he  no  longer  owned,  on  the  ground  that 
otherwise  he  might  be  punish^.  That  is 
one  of  the  misfortunes  of  ba  kruptcy  if  it 
follows  crime.  The  right  not  to  be  com- 
pelled to  be  a  witness  against  oneself  is  not 
a  right  to  appropriate  property  that  may 
tell  one's  story.  As  the  bankruptcy  court 
could  have  enforced  title  in  favor  of  the 
trustee,  it  could  enforce  possession  ad  in- 
terim in  favor  of  the  receiver.  Section  2. 
In  the  properly  careful  provision  to  protect 
him  from  use  of  the  books  in  aid  of  prose- 
cution, the  bankrupt  got  all  that  he  could 
ask." 

61a.  Johnson  v.  United  States  (U.  8.  Sup.  Ct), 
30  Am.  B.  R.  14.  dlsUngruIshln^  Matter  of  Harris, 
supra:  Bnslgti  v.  Commonwealth  of  Pa,  (U.  S. 
Sup.  Ct.),  SO  Am.  B.  K.  408. 

62.  For  Instance  Counselman  v.  Hitchcock,  142 
U.  S.  547,  and  Brown  v.  Walker,  1«  U.  S.  591,  and 
the  cases  there  cited. 

68.  See  discussion  under  this  section,  sub-title, 
"  Certified  Copies  as  Evidence,"  post;  In  re 
Wlesen  Bros.  (D.  C,  Pa.).  U  Am.  B.  R.  847,  1S6 
Fed.  442. 

64.  In  re  Wilcox  (C.  C.  A.,  2d  Clr.),  6  Am.  B. 
R.  862,  IW  Fed.  628;  In  effect  revK.  In  re  Cooke 
(D.  C,  N.  T.),  5  Am.  B.  R.  434,  109  Fed.  681.  Con- 
sult, as  to  the  bankrupt's  examination  belngr  used, 
cases  cited  on  pp.  248-246,  ante. 

66.  In  re  Alphln  &  Lake  Cotton  Co,  (D.  C,  Ark.), 
12  Am.  B.  R.  853,  131  Fed.  824;  Beckons  v.  Snyder, 
15  Am.  B.  R.  112,  211  Pa.  St.  176. 

Proof    of    claim.— Where    a    trustee    takea 
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L§  21-a 


1.  £ef usal  to  appear  and  testify ;  oontempts. —  Kef usal  to  appear,  under  tlu 
former  statute,  made  the  recusant  witness  liable  in  contempt.^  The  presen 
act  does  not  particularize  as  to  contempts  of  this  character,  but  a  court  ha* 
power  to  enforce  its  commands  in  the  usual  way.**^  Where  an  order  for  tin 
examination  of  a  party  contains  a  clause  ordering  him  to  produce  thereoi 
certain  books  and  papers,  and  he  does  not  produce  them  upon  the  examina 
tion,  the  court  may  punish  him  as  for  contempt.®®  A  witness  may  not  Ik 
compelled  to  testify  without  the  payment  of  his  lawful  fees.**  The  applica 
tion  to  submit  to  an  examination  involves  the  duty  of  answering  truthfullv, 
and  as  intelligently  and  fully  as  mental  equipment  will  permit,  all  material 
questions,  and  a  failure  to  perform  such  duty  is  punishable  as  a  contempt."^ 

m.  Practice. —  The  usual  practice  upon  the  examination  of  a  bankrupt  ha- 
already  been  considered  under  §  7-a  (9).  The  practice  on  third  party  exam- 
inations is  not  essentially  different  from  that  on  examinations  of  the  banknipi 
at  first  meetings.  The  application  may  either  be  a  formal  written  petiti«^n 
or  be  a  formal  motion.  No  particular  form  for  the  application  is  prescribt*!. 
Grounds  for  the  order,  though  not  absolutely  essential,  will  usually  U* 
required.''^  If  the  case  is  pending  before  a  referee,  the  application  shouM 
be  made  to  him;  he  has  the  same  power  as  the  judge  to  require  a  designat(\' 
person  to  appear  and  testify.^^  The  court  may  appoint  special  masters  or 
commissioners  to  conduct  the  examination  and  report  thereon.^  The  person 
to  be  examined  is  not  entitled  to  notice  of  the  application."'*  Creditors  are 
entitled  to  at  least  ten  davs'  notice  by  mail  of  all  examinations  of  the 
bankrupt.''^^  But  if  the  examination  be  of  a  third  party  notice  to  the  bank- 
rupt or  creditors  is  not  required.''^    It  will  be  frequently  advisable,  indotMJ, 


issue  upon  the  rijj^ht  of  a  creditor  to  prove 
a  claim  against  the  estate,  testimony  taken 
before  the  referee  upon  other  issues  to  which 
the  claimant  was  in  fact  not  a  party,  and 
when  he  was  absent,  is  inadmissible;  the 
witnesses,  including  the  bankrupt,  must  be 
recalled  unless  the  claimant  consents  to 
the  use  of  the  testimony  as  it  appears  in 
the  proceedings.  In  re  Keller  (D.  C, 
Iowa),  6  Am.  B.  R.  334,  109  Fed.  118. 

66.  Act  of  1867,  §  7. 

67.  Bankr.  Act,  §§  1   (13)    (16),  41 -b. 

68.  Matter  of  Alper  (I).  C,  X.  Y.),  19 
Am.  B.  R.   612.   162   Feif.  207. 

69.  In  re  Marcus  (D.  C,  Vt.),  20  Am. 
B.   R.   397,   160   Fed.   229. 

70.  In  re  Fellerman  (I).  C.  N.  Y.),  17 
Am.  B.  R.  785.  149  Fed.  244;  Matter  of 
I^ithrop,  Haskins  &  Co.  (I).  C,  N.  Y.),  24 
Am.  B.   R.  911.   184   Fed.   534. 

71.  In  re  Howard  (I).  C.  Cal.)/2  Am. 
B.  R.  582,  95  Fed.  415;  In  re  Earle.  Fed. 
Cas.  4,244;  In  re  Mondenball,  Fed.  Ca.s. 
9,424;    In   re  Lanier,   Fed.   Cas.   8.070. 


72.  Bankr.  Act,  §  38(2)    (4);  Matter  ol 
Abbey  Press    (C.  C.  A.,  2d  Cir.),  13  .Ad 

B.  R.  11,  134  Fed.  51.     See  also  Form  N'aJ 
28.  I 

78.  Matter  of  Stark  (D.  C,  N.  Y.».  1 
Am.  B.  R.  467,  155  Fed.  694:  In  re  Hersb 
vitz  (D.  C,  X.  Y.),  18  Am.  B.  R.  247,  15 
Fed.  316;  In  re  Fleischer  (D.  C,  X.  Y.^; 
18  Am.  B.  R.  194.  151  Fed.  81. 

Order  for  delivery  of  assets. —  Upon 
application  for  an  order  directing  a  ban 
nipt  to  turn  over  certain  specified  a**^^* 
the  matter  may  be  referred  to  a  ?p»''''* 
master  to  take  the  testimony  and  rrp^' 
thereon.  In  re  ITerskovitz  (D.  C.  N-  ^•' 
18  Am.  B.  R.  247,  152  Fed.  316. 

74.  Matter  of  Abbey  Press   (C.  C.  A 
Cir.),   13   Am.    B.   R.    11,    134   Fed.  5l.fi 

C.  C.  A.  161. 

75.  Bankr.  Act,  §   58-a(l). 

76.  In  re  Cobb  (Ref..  Ma.s8.)  1.  7  Am 
R.    104,      Compare   In    re   Macintire,  F< 
Cas.   8.821. 
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to  have  the  examination  in  the  absence  of  the  bankrupt  and  the  general 
cR'JitorsJ'^  If  the  witness  is  present,  he  may  be  ordered  to  testify ;  if  not 
present,  he  should  be  brought  in  on  a  subpoena/^  and,  if  books  or  docunients 
are  desired,  a  subpcena  duces  tecum  can  be  issued;  or,  it  seems,  the  witness 
ciin  be  brought  in  on  a  simple  order.^®  The  practice  on  the  taking  of  testi- 
mony is  regulated  by  General  Order  XXII.^ 

II.  DEPOSITIONS. 

a.  In  general. —  Subsection  b  conforms  the  ptactice  in  respect  to  the 
taking  of  depositions  in  bankruptcy  ptoceedings  to  that  of  United  States 
courts  generally.  While  a  subpcena  may,  within  certain  territorial  limits, 
be  effective  outside  the  district  in  issue,®*  depositions  are  the  usual  meanft 
of  securing  testimony  at  a  distance  greater  than  one  hundred  miles.^  It  i& 
customary,  and  will  usually  be  found  desirable,  to  have  the  deposii;ion  taken 
kfore  the  referee  of  the  domicile  of  the  witness.  The  method  of  deposition 
does  not,  of  course,  exclude  the  more  formal  method  of  a  commission  to  take 
testimony  with  or  without  interrogatories,  as  regulated  by  Equity  Rule 
LXVII.  Cases,  construing  both  the  Revised  Statutes  and  the  Equity  Rules 
in  other  courts  than  courts  of  bankruptcy  will  be  found  in  point. 

b.  Notice  to  adverge  party. —  Subsection  c  requires,  if  the  evidence  is  to  bo 
taken  by  deposition,  that  notice  be  filed  with  the  referee.  If  depositions  aro 
to  be  taken  in  opposition  to  the  allowance  of  a  claim,  notice  is  also  to  be 
sened  upon  the  claimant,  and  when  in  opposition  to  a  discharge,  notieo 
should  also  be  served  upon  the  bankrupt.     In  the  absence  of  any  statutory 


77.  Matter  of  MUr  (Ref.,  La.),  21  Am. 
B.  R.  302. 

7S.  As  to  the  territorial  effect  of  a  sub- 
P«pna,  serin  re  Helnitreet  (D.  C,  Iowa), 
H  Am.  B.  R,  760,  117  Fed.  568. 

79.  For  form  of  order,  see  Form  No.  28, 
and  for  subpoena,  see  Form  No.  80.  It  t» 
mstomary  for  referees  to  keep  subpcsnas 
signed  by  the  clerk  on  hand.  By  analogy 
to  Equity  Rule  XV,  such  subp<enas  should 
h«  served  either  by  the  marshal,  or  by  some 
person  designated  by  the  referee.  The  wit- 
ness fee  is  $1.50  and  eight  cents  a  mile 
one  way.  Proof  of  service  is  made  by  a  re- 
turn, if  service  is  by  the  marshal;  by  affi- 
davit (Form  30),  if  by  a  designated  person. 

80.  See  also  Form  No.  29. 

81.  See  R.  S.,  §  876;  In  re  Woodward, 
Fed.  Cas.  18,000. 

82.  See  R.  S.,  §|  858-879;  Ex  parte  Fisk, 
113  U.  S.  713;  In  re  Hem^treet  (D.  C, 
luv.A),  8  Am.  B.  R.  760,  117  Fed.  568;  In 
re  Cole  (D.  C,  M^.),  13  Am.  B.  R.  300, 
13:{  Fed.  414. 

Outside  of  State. —  Under  section   41  of 


the  bankrupt  act,  a  person  cami6t  b^  Dora* 
pelled  to  leave  the  State  wherein  lie  resides 
in  order  that  he  mav  be  a  witness  in  a 
hearing  before  a  referee;  if  the  testimony 
of  such  witness  is  desi-red,  it  must  be  pro- 
cured under  the  provisions  of  section  21. 
In  re  Cole  (D.  C,  Me.),  13  Am.  B.  R.  300, 
133  Fed.  414. 

Witness  in  another  district. —  Where  the 
witness  whose  testimony  is  souglit  resided 
in  another  district,  his  testimony  mav  be 
taken  by  deposition  under  section  21-b;  if 
the  applicant  wishes  to  have  him  per' 
sonally  appear  before  a  referee  in  bank- 
ruptcy, the  application  must  be  made  to  a 
court  in  the  district  in  which  the  proposed 
witness  resides.  In  re  Robinson  (D.  Q., 
Minn.),  24  Am.  B.  R.  617,  179  Fed.  724. 

Writ  of  habeas  corpus. — Where  a  person 
whije  confined  in  a  State  hospital  for  the 
criminal  insane  is  adjudicated  a  bankrupt 
in  another  State,  a  writ  of  habeas  coy-pua 
under  section  753  of  tlie  U.  S.  ReviaefJ 
Statutes,  to  produce  him  for  examination;, 
will    be    quashed,    as    his    deposition    way 
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regulation  to  the  contrary  it  is  therefore  provided  that  no  notice  need  be  given 
the  opposing  party,  unless  the  evidence  is  to  be  offered  in  opposition  to  a 
creditor's  claim  to  the  bankrupt's  discharge. 

c.  Practice.—^  The  practice  on  the  taking  of  depositions  is  controlled  by  the 
general  law.  The  practice  on  depositions  in  admiralty  will  be  found  a  safe 
guide.®^ 

m.  CERTIFIED  COPIES  AS  EVIDENCE. 

a.  In  general. —  Subsection  d  authorizes  certified  copies  of  the  proceedings 
before  a  referee,  or  the  papers  when  issued  by  the  clerk  or  referee,  to  be 
admitted  as  evidence  with  like  force  and  effect  as  certified  copies  of  the 
records  of  the  district  court.  The  manifest  purpose  of  this  subsection,  and 
also  of  e,  f,  and  g,  is  to  give  to  the  records  of  referees  when  offered  in  evidence 
the  force  of  records  of  the  district  court  proper.  It  is  thought  that  the 
clause  "  \xhen  issued  by  the  clerk  or  referee  "  refers  to  the  word  "  papers " 
and  not  to  prior  words  of  the  clause ;  the  clerk  often  acts  in  the  absence  of 
the  district  judge.  The  certificate  may  be  signed  either  by  the  clerk  or  the 
referee ;  but  the  safer  pri^ctice  is  to  secure  the  signature  of  the  former,  which 
carries  with  it  the  seal  of  the  court.  In  important  districts,  the  referee 
usually  has  a  clerk,  but  the  latter  is  not  an  officer  recognized  by  the  law,  and 
a  certificate  by  him  would  be  unavailing.^ 

b.  Order  approving  bond  of  trustee —  Under  the  former  law,  the  register,  as 
soon  as  the  assignee  was  appointed,  by  an  instrument  in  writing  equivalent 
to  both  a  deed  and  a  bill  of  sale,  transferred  all  the  assets  of  the  bankrupt 
to  the  assignee  ;^  this  assignment  was  recorded  in  the  district  court  clerk's 
office,^  and  a  certified  copy  could  then  be  recorded  in  the  record  office  of  the 
State.  Under  the  present  law,  there  is  no  such  instrument,  but  a  certified 
copy  of  the  order  approving  the  trustee's  bond,  when  recorded  in  the  propr 
clerk's  or  register's  office,  becomes  constructive  notice,  and  operates  as  would 
a  deed  and  bill  of  sale  by  a  bankrupt.  It  is  also  made  conclusive  evidence  of 
the  vesting  of  the  title  in  the  trustee.  It  is  wise,  therefore,  to  record  such  a  , 
certified  copy  in  the  proper  record  office  where  any  property  of  the  bankrupt , 
may  be  situated.  Though  the  trustee  is  now  required  to  record  a  certified  | 
copy  of  the  adjudication  of  bankruptcy  in  each  case,  its  effect  as  public 
notice  is  not  fixed.  Safe  practice  will  suggest  the  recording  of  both  instru- 
ments. As  title  passes  to  the  bankrupt's  property  at  the  date  of  the  adju- 
dication as  of  the  date  the  petition  is  filed,^  the  order  approving  the  bond 
should  show  these  dates,  to  the  end  that,  when  the  certified  copy  is  recorded, 

be  taken  under  this  section.     In   re  Thaw  85.  Act   of   1867.    S    14;    K,   S.,   |f«  SO*^* 

(D.   C  Pa.),  22   Am.   B.  R.   687,   166  Fed.  5054. 

71.  86.  Tn  re  Neale,  Fed.  Cas.  10,066. 

83.  See  Benedict's  Admiralty,  and  ob-  87.  See  Bankr,  Act,  §  70-a;  In  re  Youn?- 
fterve  tlie  various  district  court  rules.  See  strom  (C.  C.  A.,  8th  Cir.),  18  Am.  B.  »• 
also  R.  S.,  $  863  et  seq.  572,   575,    153    Fed.    98. 

84.  Compare  Bankr.  Act,  §  1(5). 
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searchers  and  title  companies  may  ascertain  therefrom  the  time  of  devolution 
of  title  and  what  property  passed ;  though  this  is  not  so  necessary  since  §  47-c 
was  added  by  the  amendatory  act  of  1903.  This  may  be  accomplished  by 
inserting  in  Form  Xo.  26,  after  the  word  "  bankrupt,"  the  words :  "  who 

was  so  adjudged  by  this  court  on  the  ....  day  of ,  190.  .,  on  a 

petition  filed  on  the   , day  of  ....*..,..,,  Jf^. .  ^ 

c.  Order  an  discharge  or  oomposition. —  Subsection  /  makes  a  certified  copy 
of  an  order  confirming  or  setting  aside  a  composition,  or  granting  or  setting 
aside  a  discharge,  evidence  of  the  jurisdiction  of  the  court,  the  regularity  of  • 
the  proceedii^y  and  of  .the  fact  that  t}i^  order  was  made.    .The  ^ct  of  these 
certified  copies  is  thus  clearly  defined. 

i  Oonilrmiiig  oompositim  as  evideMe  p(  men^ting:,  of  )mi|)q:^Vli  poperty. — 

Subsection  g  makes  a  certified  copy  of  an  or^er  ooij^rmiHg  a  composition^ 
evidence  of  the  revesting  of  the  title  of  his  property  ia  the  bankrupt.  Wh^n 
recorded  it  imparts  the  same  notice  that  a  deed  from  the  trusts  to  th^ 
bankrupt,  if  recorded,  would  impart. 

U.  See  fonn  for  order  approving  bond  in  '*  Supplementary  Forma/*  post. 
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'^  the  bankrupt  does  not  do  business,  reside  or  have  his  domicile  in  the 
district."  The  only  real  limitations  as  to  the  personnel  of  the  referee  then 
seem  to  be  that  he  must  be  (a)  a  duly  appointed  referee  in  bankruptcy, 
and  (b)  of  the  same  jurisdiction  as  the  court.**  But  a  district  court  judge 
cannot  refer  a  case  to  a  referee  appointed  for  and  residing  in  another 
district.^ 

n.  TRANSFER  OF  CASES  FROM  ONE  RSFBRSB  TO  ANOTHER. 

Transfers  are  often  necessary.  The  reasons  prescribed  are  (a)  for  tie 
convenience  of  parties,  and  (b)  for  cause.  The  death  or  resignation  of  the 
referee  would  be  sufficient  cause;  so  would  the  appointment  of  another 
in  his  stead ;  so  also  would  be  official  misconduct  on  his  part.®  The  power 
to  transfer  a  case  from  one  referee  to  ajM>iber  is  absolute  and  discretionarv. 
If  exercised,  the  referee  is  entitled  to  a  part  only  of  his  fees  and  commission^, 
the  proportion  to  be  fixed  by  the  judged 

4.  Text  quoted   with   approval    in   In   re  (D.  C,  N.  Y.),  17  Am.  B.  R.  279,  147  Fed. 

Western  Investment  Co.    (D.  C,  Okl.),  21  868. 

Am.  B.  R.  367,  370.  •.  See  In  re  Smith,  Fed.  Cas.  12,971. 

0.  In  re  Schenectady  Eng.  &  Const.  Co.  7.  Bankr.  Act,  S  40-b. 
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JURISDICTION  OF  UNITED  STATES  AND  STATE  COURTS. 

§  23.  Jurisdiction  of  United  States  and  State  Courts. — a   The 

United  States  circuit  courts  shall  have  jurisdiction  of  all  contro- 
versies at  law  and  in  equity,  as  distinguished  from  proceedings  in 
bankruptcy,  between  trustees  as  such  and  adverse  claimants  concern- 
ing the  property  acquired  or  claimed  by  the  trustees,  in  the  same- 
manner  and  to  the  same  extent  only  as  though  bankruptcy  proceed- 
ings had  not  been  instituted  and  such  controversies  had  been  between 
the  bankrupts  and  such  adverse  claimants. 

h  Suits  by  the  trustee  shall  only  be  brought  or  prosecuted  in  the 
courts  where  the  bankrupt,  whose  estate  is  being  administered  by 
such  trustee,  might  have  brought  or  prosecuted  them  if  proceed- 
ings in  bankruptcy  had  not  been  instituted,  unless  by  consent  of  the 
proposed  defendant,  except  suits  for  the  recovery  of  property  under 
^^ection  sixty,  subdivision  h,  and  section  sixty-seven,  subdivision  e* 
ond  section  seventy,  subdivision  e.f 

c  The  United  States  circuit  courts  shall  have  concurrent  jurisdiction 
with  the  courts  of  bankruptcy,  within  their  respective  territorial 
limits,  of  the  offenses  enumerated  in  this  act. 


Analogous  proyisions:    In  U.  S.:    Act  of  1867,  §§1  and  2  (as  amended  by  Act  of  June  24, 
1874),  R.  S.,  §§  4972,  4979;  Act  of  1841,  §  8. 
In  Eng.:     None. 
Cross-references:    To  the  law:     Courts,  term  defined,  §  1(7). 

Courts  of  bankruptcy,  term  defined,  §  1(8). 

Jurisdiction  of  bankruptcy  courts,  §  2. 

Bond  on  application  to  take  custody  of  property.  |  3-e. 

Suits  by  and  against  bankrupt;   stay;   inter>'ention,  $  11.  ^     • 

Process,  pleadings  and   adjudications;   appearances,  etc.,  §   18, 

Jury  trials,  when  granted,  §  10. 

Examination  of  witnesses;  depositions;   certified  copies  of  records,  etc.,  §  21.' 

Actions  to  recover  preferences.   §  60-b. 

Recovery  of  property  fraudulently  conveyed,  §  67-e. 

Actions  by  trustees  to  recover  property  belonging  to  estate,  §  70-e. 


•Amendments  of  1903  in   italics. 

^Amendment   of    1910   added    the   words    "and    section    seventy,    subdivision    e. 

[4571 
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(c)  Possession  of  assignee  or  receiver,  479. 

(d)  Possession  under  attachment,  480. 
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f .  When  consent  of  adverse  claimant  required,  482. 
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(2)  Effect  of  voluntary  surrender,  484. 
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L  SCOPE  AND  GENERAL  EFFECT  OF  SECTION. 

a.  In  general. — Ever  since  Ex  parte  Christy^  the  questions  suggested  by 
this  section  have  led  to  discussions  in  Congress  and  confusion  in  the  courts. 
There  is,  of  course,  no  analogous  section  in  the  English  law ;  the  anomalous 
co-ordinate  national  and  State  courts  there  being  impossible.  The  books  are 
filled  with  opinions  constming  the  oorrespo&ding  sections  of  the  law  of  1867.^ 
So  many  cases  have  already  been  decided  under  the  Uw  of  18&S,  and  thfcr 
are  often  so  antagonistic^  that  the  task  of  the  conunentator  would  be  biopelesa> 
had  not  Supreme  Court  illumined  the  situation  with  a  few  decisions  of 
great  importance.  Some  are,  since  the  amendatory  act  of  1903,  no  longer 
the  law ;  but  even  these  are  at  least  sugg^tive  of  other  doctrines  as  to  those 
provisional  and  summary  remedies  whioh  are  vital  to  a  due  and  orderly 
administration  in  bankruptcy.  The  section,  other  than  its  last  subsection, 
has  to  do  only  with  suits  at  law  or  in  equity  outside  the  bankruptcy  proceed- 
ing proper  f  subsection  b  only  with  suits  by,  not  against,  the  trustee**  Prac- 
tice under  §  23  is,  therefore,  r^ulated,  not  by  the  General  Ordears  anil 
Forms,  but,  if  in  equity,  by  the  Equity  B.ules,  if  in  law,  by  the  State  pro- 
cedure as  supplemented  or  modified  by  Federal  rules  applicable  to  such 
cases. 

b.  Comparative  legislation  and  decisiaiu. —  The  history,  of  the  development  . 
of  this  section  has  been  elaborately  considered  by  Mr.  Justice  Q-ray  in  Bardoa 
V.  Bank.'  The  former  law  gave  concurrent  jurisdiction  to  the  circuit 
and  district  courts  of  both  law  and  equity  actions,  as  distinguished  from, 
proceedings  in  bankruptcy  per  se,  where  the  assignee  (trustee)  was  plaintiff 
or  defendant.^  It  was  also  in  the  end  settled  that  the  statute  meant  that^ 
when  the  holding  of  a  third  party  against  the  assignee  (trustee)  was  adverse, 

a  summary  remedy  within  the  bankruptcy  proceeding  was  not  proper,  but 
resort  must  be  had  to  a  plenary  suit.''  The  law  of  1898,  as  originally 
enacted,  evidenced  an  intention  to  transfer  all  controversies,  other  than  those 
strictly  within  the  bankruptcy  procedure  (as,  for  instance,  a  contest  on  a. 
proof  of  debt),  to  the  State  tribunals.  Such  was  the  purpose  as  indicated 
by  the  debates  in  Congress  accompanying  its  passage,^  and  such  seems  the- 


1.  3  How.    (U.  S.)   314. 

J^  See  Cent.  Dig.,  Vol.  6,  "  Bankruptcy," 
H  410-417;  bat  observe  that,  many  of  the 
nses  cited  are  not  now  in  point. 

8.  See  Bardea  v.  Bank,  17S  U.  S.  534, 
4  Am.  B.  R.  163. 

i  In  re  McCaUum  (D.  C,  Pa.),  7  Am. 
B.  R.  596,  113  Fed.  393. 

S.  178  U.  S.  524,  4  Am.  B.  R.  163. 

An  interesting  discuBsion  of  the  develop- 
ment of  this  section  is  found  in  the  case 
0^  In  re  Hammond  (D.  C,  Mass.),  3  Am. 
B.  R.  466,  98  Fed.  845. 


e.  Lathrop  v.  Drake,  91  U.  S.  516;  * 
Clallin  V.  Houseman,  93  U.  S.  130;  Olney 
V.  Tanner,  10  Fed.  101.  So  also  under  the 
law  of  1841.  McLean  v.  Lafayette  Bank, 
Fed.  Cas.  8,885;  Hallack  v.  Tritch,  Fed. 
Caa.   5,956;    Brown  v.  White,  16.  Fed.   900. 

7.  Eyater  v.  Gaff,  91  U.  S.  521;  Glenny 
V.  Langdon,  98  U.  S.  20;  Moyer  v.  Dewey, 
103  U.  S.  301. 

8.  See,  however,  interesting  historical 
matter,  pointing  to  the  opposite  conclu- 
sion, in  In  re  Murphy  (Ref.,  Mass.),  3 
Am.  B.  R.  499. 
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literal  meaning  of  the  words.  The  amendatory  act  bf  1903  has,  however, 
re-enacted  the  doctrine  of  concurrent  jurisdiction,  at  least  as  to  all  suits 
by  the  trustee  to  recover  property  fraudulently  or  preferentially  transferred 
or  incumbered  within  the  four  months'  period. 

II.  JURISPICTIOlf  OF  CIRCUIT  COURTC. 

a.  Circuit  courts  abolished —  The  circuit  courts  of  the  United  States  are 
abolished  by  the  judicial  code,  taking  effect  January  1,  191 2.*  It  is 
provided  therein  that  "All  suits  and  proceedings  pending  in  said  circuit 
courts  on  the  date  of  the  taking  effect  of  this  act,  whether  originally  brought 
therein  or  certified  thereto  from  the  district  courts,  shall  thereupon  and 
thereafter  be  proceeded  with  and  disposed  of  in  the  district  courts  in  the 
same  manner  and  with  the  same  effect  as  if  originally  begun  therein,  the 
record  thereof  being  entered  in  the  records  of  the  circuit  courts  so  transferred 
as  above  provided.''*^ 

b.  Powers  and  duties  of  circuit  courts  conferred  upon  district  courts —  The 

judicial  code  further  provides  that  "  Wherever,  in  any  law  not  embraced 
within  this  act,  any  reference  is  made  to,  or  any  power  or  duty  is  conferred 
or  imposed  upon  the  circuit  courts,  such  reference  shall,  upon  the  taking 
effect  of  this  act,  be  deemed  and  held  to  refer  to,  and  to  confer  such  powers 
and  impose  such  duty  upon,  the  district  courts.**"  The  evident  purpose  of 
this  pro^^ision  is  to  extend  the  original  jurisdiction  formerly  possessed  and 
exercised  by  the  circuit  courts  to  the  district  courts.    This  purpose  is  further 


Sa.  Cited  with  approval  in  In  re  Carlils 
(D.  C,  No.  Car.),  29  Am.  B.  R.  373,  376. 

Jurisdiction  of  State  court. —  In  the 
case  of  Bush  v.  £Uiott,  202  U.  S.  477,  15 
Am.  B.  R.  6&6,  65S,  Mr.  Justice  Day  said: 
**The  Bankruptcy  Act  of  189S,  in  respect 
to  the  matters  now  under  consideration, 
was  a  radical  departure  from  the  Act  of 
1807,  in  the  evident  purpose  of  Ck>ngress 
to  limit  the  jurisdiction  of  United  States 
courts  in  respect  to  controversies  which 
did  not  come  simply  within  the  jurisdio* 
tion  of  the  federal  courts  as  bankruptcy 
courts,  and  to  preserve,  to  a  greater  ex- 
tent than  the  former  act,  the  jurisdiotioii 
of  /the  State  courts  over  actions  which  were 
not  distinctly  matters  and  proceedings  in 
bankruptcy." 

9.  The  Judicial  Code,  §  2S9,  provides 
that;  "The  circuit  courts  of  the  United 
States,  upon  the  taking  effect  of  this  Act 
shall  he  and  hereby  are  abolished;  and 
thereupon,  on  said  date,  the  clerks  of  said 
courts  shall  deliver  to  the  clerks  of  the 
district  courts  of  the  United  States  for 
their  respective  districts  all  the  journals, 
dockets,  books,  files,  records,  and  other 
books  and  papers  of  or  belonging  to  or  in 


any  manner  connected  with  said  circuit 
court;  and  shall  also  on  said  date  deliver 
to  the  clerks  of  said  district  courts  all 
moneys  from  whatever  source  received, 
then  remaining  in  the  hands  or  under 
their  control  as  clerks  of  said  circuit 
courts,  or  received  by  them  by  virtue  of 
their  said  offices.  The  journals,  dockets, 
books,  files,  records  and  other  books  and 
papers  so  delivered  to  the  clerks  of  the 
several  district  courts  shall  be  and  re- 
main a  part  of  the  official  records  of  said 
district  courts  and  copies  thereof,  when 
certified  under  the  hand  and  seal  of  the 
clerk  of  the  district  court,  shall  be  re- 
ceived as  evidence  equally  with  the  orig- 
inals thereof;  and  the  clerks  of  the  sev- 
eral district  courts  shall  have  the  same 
authority  to  exercise  all  the  powers  and 
to  perform  all  the  duties  with  respect 
thereto  as  the  clerks  of  the  several  cir- 
cuit courts  had  prior  to  the  taking  effect 
of  this  act." 

10.  Judicial  Code,  |  200. 

11.  Judicial  Code,  |  291. 
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evidenced  by  the  section  of  the  law,,  prescribing  the  jurisdiction  of  district 
courts.  ^^ 
c.  Effect  upon  jurisdiction  of  district  courts  as  to  matters  in  bankrup|tey. — 

The  effect  of  the  above  quoted  provisions  of  the  judicial  code  is  to  confer 
upon  district  courts  the  jurisdiction  formerly  possessed  by  circuit  courts 
uuder  subsection  a  of  section  23.  4^  a  result,  district  courts  have  juris- 
diction of  all  controversies  at  law  and  in  equity,  as  distinct  from  ppopeed- 
iugs  in  bankruptcy,  between  trustees  a3  such  and  adverse  cUimants>  coi^- 
ceming  the  property  acquired  or  claimed  by  the  trustees,  in  the  same  manner 
and  to  the  same  extent  only,  as  though  bankruptey  proceedings  had  not 
been  instituted  and  such  controversies  h^,d  been  between  bankrupts  and  such 
adverse  claimants.  Subsection  a  relates  only  to  controversies  between  trusteejs 
and  adverse  claimants,  relative  to  pj'ojerty  acquired  or  claimed  by  the 
trustees. ^^  ifotwithstanding  the  transfer,  of  the  jurisdiction  of  the  circui.t 
courts  to  the  district  courts,  the  distinction  between  controversies  arising  be-^ 
tween  trustees  and  adverse  cUimants  and  proceedings  in  bankrupted  is  to  be 
retained;  in  the  former  cases  the  jurisdiction  of  the  district  courts  as  to 
such  controvei-sies  remains  unaffected  by  the  proceedings  in  bankrupt^, 
while  in  thef  latter  case  the  jurisdiction  of  district  courts  is  that  of  cpurtjs 
of  bankruptcy  under  the  bankruptcy  act^^  .  Suits  at  law  or  in  equity  between 
a  trustee  and  an  adverse  claimant,  which  mjght  have  been  prosecuted  between 


18.  Judicial  Code,  §  24. 

18.  Viquesney  v.  Allen  (C.  C.  A.,  4th 
Cir.),  12  Am.  B.  R.  402,  131  Fed.  21,  in 
which  it  was  held  that  a  circuit  court 
could  not  entertain  a  bill  in  equity,  in  aid 

01  bankruptcy  proceedings  against  an 
alleged  fraudulent  grantor^  to  set  aside  a 
conveyance  and  for  the  appointment  of  a 
receiver;  Goodier  v.  Barnes  (C.  C,  N.  Y.), 

2  Am.  B.  R.  328,  94  Fed.  798.  As  to  dis- 
tinction bet\v^n  **  proceedings  <i;n  bank- 
ruptcy "  and  "  controversies  at  law  and 
in  equity,"  see  In  re  Knopf  (D.  C, 
S.  Car.),  16  Am.  B.  R,  432,  442,  144  Fed. 
245;  Chattanooga  Nat.  Bank  v.  Romo 
Iron  Works  (C.  C,  Qa.),  3  Am.  B.  R. 
582«  99  Fed.  82,  holding  that  the  circuit 
court  had  jurisdiction  in  a  suit  against 
a  trustee  to  determine  the  validity  of  a 
pledge  given  by  the  bankrupt  where  the 
pledgee,  the  plaintiff,  resides  in  one  State 
and  the  bankrupt   resided   in   another. 

14.  In  re  Rochford  (C.  C.  A.,  8th  Cir.), 
10  Am.  B.  R.  608,  124  Fed.  82. 

IMstinction  between  proceedings  in 
bankruptcy  and  controvetsies  at  law  and 
in  equity. —  In'  the  case  of  Bardes  v.  Ha- 
warden  Bank,  178  U.  S.  531,  4  Am.  B.  R. 
163,  the  purpose  and  Intent  of  subsec- 
tion   (a)    of    section    23,   was    under    con- 


sideration. Mr.  Justice  Gray  speak inj*- 
for  the  court  said :  ^*  The  first  clause  pro- 
vides that  *The  United  States  Circuit 
Court  shall  have  jurisdiction  of  all  con- 
troversies jaf,  1^  ^nd  in  equity  as.Aipjtin-^ 
guisbed  from  proceedings  in  bankruptey, 
{this  clearly  recognizes  the  essential  dif- 
ferenoe  between  proceedings  in  bank- 
ruptcy on  the  one  hand  and  suits  at  law 
or  in  equity  on  the  other).  *  Between 
trustees  as  such  and  adverse  claimants 
concerning  the  property  acquired  or 
claimed  by  the  trustees,'  restricting  juris- 
diction, however,  by  the  further  words 
. '  in  the  same  manner  and  to  the  same 
extent  only  as  though  bankruptcy  pro- 
ceedings had  not  been  instituted  and  such 
controversies  had  been  between  the  bank- 
rupt and  such  adverse  claimant.*  This 
clause,  while  relating  to  the  circuit  courts 
only  and  not  to  the  district  courts  of  the 
United  States,  indicates  the  intention  of 
Congress,  that  the  ascertainment  as  be- 
tween 'the  trustees  in  bankruptcy  and  a 
stranger  to  the  bankruptcy  proceedings, 
of  the  question  whether  certain  property 
claimed  by  the  trustees,  does  or  does  not 
form  part  of  the  estate  to  be  administered 
in  bankruptcy,  shall  not  be  brought  within 
the    jurisdietion    of    the    national    courts 
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the  bankrupt  and  such  claimant  had  bankruptcy  not  intervened^  are  within 
the  original  jurisdiction  of  district  courts,  subject  to  such  limitations  and  con- 
ditions as  are  prescribed  by  the  act.*^  Where  such  a  suit  is  instituted  there 
must  be  the  same  requirements  as  to  diverse  citizenship  and  amount  in  dis- 
pute, as  in  the  case  of  a  similar  suit,  either  by  or  against  the  bankrupt,  prior 
to  bankruptcy.^*  The  section  of  the  code  which  confers  original  jurisdiction 
upon  district  courts  provides  that  such  courts  shall  have  jurisdiction  "  of  all 
matters  and  proceedings  in  bankruptcy/'  The  distinction  thus  seems  to  be 
made  between  suits  at  law  or  in  equity  between  citizens  of  different  States, 
and  such  controversies  as  may  arise  in  bankruptcy."  If  the  suit  is  one  which 
may  be  brought  by  the  trustee  under  subsection  b,  there  of  course  is  no 
limitation  as  to  diversity  of  citizenship  or  amoimt  in  dispute.  If  the  suit 
is  other  than  one  falling  within  subsection  b,  the  requirements  as  to  diversity 
of  citizenship  and  amount  in  controversy  must  be  complied  with.  In  respect 
to  such  suits  the  trustee  may  be  either  plaintiff  or  defendant ;  while  like  the 
adverse  claimant,  he  has  the  option,  if  such  requisites  exist,  of  proceeding 
either  in  the  State  courts  or  in  the  distirct  courts.^  The  diversity  of  citizen- 
ship which  gives  jurisdiction  to  the  district  courts  in  respect  to  such  suits 
is  that  of  the  bankrupt  and  not  that  of  the  trustee.^®  If  the  suit  could  have 
been  brought  by  the  bankrupt  prior  to  his  bankruptcy,  because  of  diverse 
citizenship  it  may  be  brought  in  that  court  by  his  trustee,  although  as  be- 
tween the   trustee  and   the  defendant  there   is  no  such  diversity.^     To 


solely  because  the  right!  of  th«  bankrupt  and  of 
Ills  creditors  have  been  transferred  to  the  trustee 
In  bankruptcy. 
AVlien  Jarladiction  exdunl-re.— The  Juris- 

•diction  of  the  bankruptcy  court  in  all  '*  proceed- 
Ingrs  In  bankruptcy  "  Is  exclusive  of  all  other 
courts;  and,  as  such  proceedings  include  all  mat- 
ters of  administration,  a  suit  by  the  surety  of 
bankrupt,  a  United  States  contractor,  against  his 
trustee  in  the  Circuit  Court,  the  purpose  of  which 
is  to  control  the  distribution  of  a  fund  in  the 
trustee's  possession,  which  admittedly  belongs  to 
the  bankrupt's  estate,  and  to  determine  to  what 
«xtent  and  in  what  order  the  several  creditors 
ahall  participate  therein,  cannot  be  maintained. 
United  States  Fidelity  &  Guaranty  Ck>.  t.  Bray 
<U.    S.    Sup.   Ct.),   28  Am.   B.    R.   208. 

15.  Judicial  Code,  |  24. 

le.  Bush  V.  Elliott,  15  Am.  B.  R.  656,  202  U.  S. 
477;  Hatch  v.  Curtln  (D.  C,  Mass.).  16  Am.  B.  R. 
€29.  146  Fed.  200,  holding  that  where  a  circuit  court 
had  no  jurisdiction  of  a  suit  by  an  adverse  claim- 
ant against  a  bankrupt  It  would  not  have  juris- 
diction in  a  suit  againat  the  trustees. 

Jarlttdiotion  wlm  to  snita  at  latr  or  in 
equity .—  The  district  courts  have  original  Juris- 
diction as  follows:  First.  "Of  all  suits  of  a  civil 
nature  at  common  law  or  in  equity,  brought  by 
the  United  States  or  by  any  officer  thereof  author- 
ized by  law  to  sue,  or  between  citlsens  of  the 
same  state  claiming  lands  under  grants  from 
different  states;   or  where   the  matter  In  contro- 


versy exceeds,  exclusive  of  Interest  and  costs  th« 
sum  or  value  of  18,000  and  (a)  arises  under  tb^ 
constitution  or  laws  of  the  United  States  or 
treaties  made  or  which  shall  be  made  under  their 
authority,  or  (b),  is  between  dtisens  of  different 
states,  or  (e).  Is  between  citizens  of  a  state  vtd 
foreign  state*,  citisena  or  aobjecta.  No  diitrict 
court  shall  have  cognisance  of  any  suit  (tacept 
upon  foreign  bills  of  exchange)  to  recover  upon 
any  promissory  note  or  other  chose  in  action,  io 
favor  of  any  assignee  or  of  any  subsequent  holder. 
if  such  instrument  be  payable  to  bearer  and  b« 
not  made  by  any  corporation,  unless  such  suit 
might  have  been  prosecuted  In  such  court  to  re- 
cover upon  said  note  or  other  chose  In  action  if 
no  asaignment  had  bean  made;  provided,  however, 
that  the  foregoing  provisions  as  to  the  sum  or 
value  of  the  matter  in  controversy  shall  not  h« 
construed  to  apply  to  any  of  the  cases  mentioned 
in  succeeding  paragraphs  of  this  section."  Judi- 
cial Code,  I  24,  paragraph  I. 

IT.  Judicial  Code,   |  24,   paragraph  19. 

18.  Judicial  Code.   |  t4. 

18.  Judicial  Code,   |  24. 

20.  Bush  V.  Blliott.  20Z  U.  8.  477,  15  Am.  B.  R 
666,  in  which  it  was  held  that  the  iUTisdicttoa  of 
the  circuit  court  to  entertain  a  suit  to  recover 
money  alleged  to  be  due  the  bankrupt  at  and  prior 
to  his  adjudication,  was  not  affected  by  the  fact 
that  one  of  the  trustees  was  a  resident  of  the 
same  State  as  the  bankrupt,  it  appearing  that  the 
bankrupt  was  a  citizen  of  another  State. 
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smnmarize  the  effect  of  aboliahing  circuit  courts,  it  may  be  stated  that  as 
to  suits,  controversies  and  proceedings  falling  within  the  jurisdiction  of 
district  courts  as  courts  of  bankruptcy,  sudi  jurisdiction  remains  unaffected ; 
as  to  suits  and  controversies  not  falling  properly  within  the  jurisdiction 
conferred  expressly  by  the  bankruptcy  act  the  jurisdiction  of  such  courts  is 
limited  by  the  restrictions  imposed  upon  similar  suits  and  controversies, 
as  between  the  bankrupt  and  adverse  claimants  had  bankruptcy  proceedings 
not  intervened. 

d.  Bemoval  of  suita  to  dittriot  ODwts.--.A  suit  either  by  or  against  a 
trustee  or  receiver  in  bankruptcy  cannot  be  removed  f roih  the  State  court  into 
the  district  oourt,  unless  the  amoimt  involved  ezeeeds  $3,000.^^  The  proced- 
ure for  the  removal  of  cases  from  State  to  district  courts  is  prescribed  in 
chapter  3  of  the  judicial  code.  If  a  suit  be  transferred  from  a  State  court 
into  the  district  court  on  the  ground  of  diversity  of  citizenship,  it  is  placed 
there  as  if  it  had  been  originally  commenced  in  that  court  on  the  ground 
of  jurisdiction^  and  not  as  if  it  had  been  commenced  thero  by  consent  of 
the  defendant  under  this  section;  the  judgment  of  the  Circuit  Court  of 
Appeals  reversing  the  judgment  of  the  district  court  would  therefore  be 
final.^ 

IIL  JURISDICTION  OF  DISTRICT  COURTS. 

a.  In  general. —  We  have  already  considered  under  §  2,  ante,  the  juris- 
diction of  district  courts  as  courts  of  bankruptcy  in  proceedings  generally 
pertaining  to  bankruptcy.  What  it  may  do  and  what  it  may  not  do  in  respect 
to  the  person  and  property  of  a  bankrupt  subject  to  its  jurisdiction  has  been 
considered  in  a  variety  of  phases  under  that  section.  Subsection  b  of  §  23 
relates  to  suits  by  the  trustee  respecting  the  estate  which  is  being  admin- 
istered by  him.  It  is  this  subsection  which  has  been  the  cause  of  the  conflict 
which  has  arisen  among  the  authorities  relative  to  suits  for  the  recovery  of 
property  claimed  either  by  the  trustee  or  a  third  party.  As  will  be  seen 
hereafter  much  of  the  difficulty  attending  the  interpretation  and  application 
of  this  subsection  has  been  removed  by  the  amendment  of  1903.  Many  of  the 
cases  which  were  in  point  prior  to  the  amendment  are  now  obsolete  and  it  will 
only  be  necessary  to  refer  to  them  when  they  bear  upon  the  jurisdiction  of 
the  district  court  irrespective  of  the  result  of  the  amendment 

b.  Comparative  legislation. —  The  district  courts  have,  since  the  act  of 
1800,^  always  had  exclusive  jurisdiction  of  "  proceedings  in  bankruptcy." 
Under  the  act  of  18^7,  their  jurisdiction,  while  not  exclusive,  also  extended 
"  to  the  marshaling  of  .  .  .  assets,"^  and  also  to  "  all  suits  at  law  or  in 
equity  brought  by  an  assignee  in  bankruptcy  against  any  person  claiming 

21.   Judicial    Code,    §    24,    paragraph    1,,  23.  Note  also  Act  of  February  3,  1801. 

and  I  28.  24.  Act  of  1867,  §  1,  R.  8.,  §  4972.    Con- 

82.  Spencer  v.  Duplan  Silk  Co.,  11  Am.  suit  Cook  v.  Whipple,  55  N.  Y.  150;  Kelly 

B.  R.  563,  191  U.  S.  526.  v.  Smith,  Fed.  Caa.  7,675. 
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an  adverse  interest,  or  owing  any  debt  to  such  bankrupt,  or  by  any  such 
person  against  an  assignee,  touchitig  any  property  or  rights  of  the  bank- 
rupt "^^  The  same  general  jurisdiction  to  ''  cause  the  estate  of  bankrupts 
to  be  collected  .  .  .  and  determine  controversies  in  relation  thereto '' 
is  conferred  on  the  district  court  by  the  present  law.^  But  with  this  differ- 
ence: it  is  qualified  by  the  words,  **  except  as  herein  otherwise  provided.* 
There  being  no  other  grant  of  ordinary  jurisdiction  to  the  district  court  in 
the  statute,  the  subsection  under  discussion  seems,  and  has  been  authorita- 
tively held,  a  limitation  on  that  power.^  Hence,  the  animated  controversy 
over  its  meaning  and  the  necessity  of  amendment.  The  district  court  is 
charged  with  the  administration  of  the  law;  yet,  as  the  law  was  before 
the  amendments,  it  was  often  impotent  and  usually  forced  to  order  its 
officers  to  resort  to  other  tribunals  for  relief,  and  this  though,  from  its 
position  as  a  bankruptcy  court,  it  was  naturally  more  convenient  to  litigants 
and  more  conversant  with  the  law. 

0.  Jurisdiction  prior  to  amendment  of  1903;  case  of  Bardes  v.  Bank.— 
Early  in  the  history  of  the  present  statute  there  was  great  confusion  as  to 
proper  forum  for  suits  by  or  against  the  trustee.  Not  until  January,  1900, 
was  there  an  authoritative  decision  in  the  leading  case  of  Bardes  v.  Bank.^^ 
In  this  case  it  was  held  that  the  district  courts  as  such  had  no  jurisdiction 
over  a  suit  brought  by  the  tru8t,ee  to  recover  property  from  a  stranger  to  the 
bankruptcy  proceedings,  unless  by  the  latter's  consent.*  The  court  said: 
"Congress,  by  the  second  clause  of  §  23  of  the  present  bankruptcy  act, 
appears  to  this  court  to  have  clearly  manifested  its  intention  that  con- 
troversies, not  strictly  or  properly  part  of  the  proceedings  in  bankruptcv. 
but  independent  suits  brought  by  the  trustee  in  bankruptcy  to  assert  a  title 
to  money  or  property  as  assets  of  the  bankrupt  against  the  strangers  to 
those  proceedings,  should  not  come  within  the  jurisdiction, of  the  district 
courts  of  the  United  States,  unless  by  consent  of  the  proposed  defendant.'' 
On  the  same  day  this  decision  was  rendered  other  cases  declaring  the  same 
doctrine  but  on  different  facts  were  also  announced.®^  Later,  in  Wall  v. 
Cox,  the  doctrine  was  reaffirmed.^^  Subsequently  the  broad  principle  was 
somewhat  modified,  when  applied  to  other  facts.  But,  prior  to  the  amend- 
ments of  1903,  the  law  remained  that,  provided  always  the  holding  of  the 

25.  Act  of  1867,  §  2,  R.  S.,  §  49T9-,  Main  (D.  C.  Md.).  8  Am.  B.  R.  115,  114  Fed. 
V.  Glen,  Fed.  Cas.  8,973;  In  re  Sabin,  Fed.  750;  Philipa  v.  Turner  (C.  C.  A.,  5th  Cir.). 
Cas.   12,195.        •  8  Am.  B.   R.  171,  114  Fed.  726. 

26.  Bankr.  Act,   §2(7).  30.  Mitchell   v.   McChire,   178   U.   S.  539. 

27.  Hardee  v.  Bank,  178  U.  S.  524,  4  affg.  s.  c,  91  Fed.  621;  Hicks  v.  Knost, 
Am.  B.  R.  163.  178  U.  S.   541,  affjj.  2  Am.   B.   R.   153,  94 

28.  178  U    S.  524,  4  Am.  B.  R.  163.  Fed.   625. 

20.  The     converse    was    of     course    true  31.  181  U.  S.  244,  5  Am.  B.  R.  727:  b.  c 

where    the    adverse    party    liad    consented:       below,  4  Am.  B.  R.  659,  101  Fed,  403, 
for  instance,  in  tbe  cases  of  In  re  Durham 
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proposed  defendants  was  adverse,  such  a  suit  oould  be  brought  only  in  the 
State  court,  or  in  the  circuit  court  if  the  usual  facts  showing  Federal 
jurisdiction  appeared.** 

d.  Pnrpofle  of  amendments  of  1903  and  1910.— The  direct  results  of  the 
case  of  Bardes  v.  Bank  was,  as  ^e  have  seen,  to  deprive  the  district  court  of 
jurisdiction  of  a  suit  brought  by  the  trustee  for  the  recovery  of  property  in 
the  hands  of  an  adverse  claimant.  It  had  an  appreciable  effect  upon 
analogous  provisional  and  summary  remedi^s.®^  The  amendment  of  1903 
added  to  section  70^  a*  clause  conferring  upon  the  court  of  bankruptcy 
jurisdiction  of  a  suit  to  recover  property  which  had  been  transferred  in 
fraud  of  creditors,  and  which  any  creditor  might  have  avoided.**  Amend- 
ments restoring  concurrent  jurisdiction,  at  least  as  to  suits  to  recover 
property,  became  imperatively  necessary  and  were  very  generally  demanded. 
This  demand  was  met  by  the  changes  made  in  this  subsection  and  in 
§§  60-b,  67-e,  and  70-e  by  the  act  of  1903.  But  the  amendatory  act  failed 
to  include  in  clause  b  of  this  section,  Suits  for  the  recovery  of  property 
under  section  70^.  This  was  evidently  a  defect.  It  at  once  raised  a  doubt 
whether  a  suit  to  recover  property  transferred  more  than  four  months 
before  the  bankruptcy  could  be  instituted  other  than  in  a  State  court.^ 
The  failure  to  include  suits  for  the  recovery  of  property  under  section 


S2.  Ruling  held  applicable  to  circuit 
court.  Bush  v.  Elliott,  15  Am.  B.  R.  656, 
202  U.  S.  477. 

38.  Compare  In  re  Ward  (D.  C,  Mass.), 
5  Am.  B.  R.  215,  104  Fed.  985,  and  Mueller 
▼.  Nugent  (C.  C.  A.,  6th  Cir.),  5  Am. 
B,  R.  176,  105  Fed. '  581 ;  s.  c,  subsequently 
reversed,  184  U.  S.  1,  7  Am.  B.  R.  1^24. 
And  see  discussion  under  this  section,  sub- 
title "Xuxiliary  Remedies,"  post. 

31  Bankr.  Act,  |  70-e. 

35.  See  §  70. 

The  failure  to  amend  sub-section  5  of 
this  section  by  the  act  of  1903  so  as  to 
include  within  the  exception  suits  brought 
under  §  70-e  has  been  commented  upon  in 
a  number  of  cases.  Nearly  all  of  these 
cases  are  in  favor  oi  the  proposition  that 
the  failure  to  include  a  reference  to  §  70-e 
leaves  the  jurisdiction,  of  the  bax^ruptcy 
court  in  respect  to  suits  to  set  aside 
fraudulent  conveyances  made  prior  to  the 
four  months'  period,  the  same  as  it  Was 
Wfore  the  amendatory  act.  Gregory  v. 
Atkinson  (D.  C,  Mo.),  11  Am.  B.  R.  495, 
127  Fed.  183;  Hull  v.  Burr  (C.  C.  A., 
5th  Cir.),  18  Am.  B.  R.  541,  153  Fed.  945; 
Skewis  v.  Bartbell  (D.  C.,  Iowa),  18  Am. 
B.  R.  429,  152  Fed.  534.  Contra:  Hurley 
V.  Devlin  (D.  C,  Kan.),  17  Am.  B.  R.  793, 
149  Fed.  268. 


In  the  case  of  In  re  Hutchinson  &  Wil- 
moth  (C.  C.  A.,  6th  Cir.),  19  An.  B.  R. 
313,  158  Fed.  74,  the  court  said:  "A  court 
of  bankruptcy  has  no  jurisdiction  of  a 
suit  at  law  or  in  equity  brought  by  a 
trustee  to  recover  property  or  collect  debts, 
or  to  se^  asidfe  transfers  of  property  al- 
leged to  be  fraudulent,  except  by  consent 
of  the  defe&dant.  By  the  amendment  of 
1903,  such  court  was  given  jurisdiction  of 
suits  for  the  recovery  of  property  under 
§§  60-b,  67-c  and  70-e."  The  court  evi- 
dently did  not  intend*  by  this  statement 
to  hold  that  a  suit  under  f  70-e  could 
be  maintained  in  a  bankruptcy  court  with- 
out the  consent  of   the   defendant. 

The  Supreme  Court  in  the  case  of  Harris 
v.  First  National  Bank,  23  Am.  B.  R.  632, 
216  U.  S.  382,  took  notice  of  the  fact  that 
in  section  23  specifying  the  cases  wherein 
the  Federal  courts  have  jurisdiction,  sec- 
tion 70-e  is  not  mentioned.  The  court, 
however,  did  not  deem  it  necessary  in 
that  case  to  determine  whether  an  action 
for  the  recovery  of  property  transferred 
prior  to  the  four  months'  period  could 
be  brought  in  the  bankruptcy  court  with- 
out the  consent  of  the  defendant.  The 
great  weight  of  authority  was  doubtless 
in  favor  of  the  proposition  that  the  fail- 
ure to  include  a  reference  to  section  70-e 
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70-^  was  obviously  an  inadvertence.  It  was  at  least  recognized  as  such  by 
Congress  in  enacting  the  amendment  of  1910,  which  included  a  reference 
to  suits  brought  under  section  70-e  and,  as  the  law  now  stands,  suits  for  the 
recovery  of  property  transferred  in  fraud  of  creditors  prior  to  the  four 
months'  period  may  be  brought  in  district  courts.^*  The  method  adopted 
by  the  revisers,  of  adding  the  limiting  words  to  the  subsection  under  dir 
cussion,  makes  its  phrasing  somewhat  awkward.  There  can,  however,  y 
no  doubt  about  their  intention  or  the  intention  of  Congress,  and  little  le^^ 
doubt  as  to  the  ultimate  construction  put  on  the  new  words  by  the  courts. 
The  amendment  to  this  section  has  not  affected  the  jurisdiction  of  a  district 
oourt  to  re-examine  a  transfer  to  an  attorney  in  contemplation  of  the  filing 
of  a  petition  against  a  bankrupt,  as  conferred  by  §  60-d,'' 

e.  Plenary  suits  in  respect  to  bankrupt  estate;  adverse  claimants.^ 
(1)  In  genekaj.. —  Section  23-b  requires  suits  by  the  trustee  in  the  admin- 
istration of  the  bankrupt  estate  to  be  brought  in  those  courts  where  thev 
would  have  been  brought  if  proceedings  in  bankruptcy  had  not  been  insti- 
tuted. The  suits  here  referred  to  are  plenary  suits  to  recover  assets  or 
enforce  rights  belonging  to  the  estate,  against  persons  who  claim  adversely 
to  the  bankrupt  in  respect  to  such  assets  or  rights.  Bankruptcy  courts  have 
no  jurisdiction  to  entertain  such  suits  "unless  by  consent  of  the  propoeed 
defendant "  or  "  except  suits  for  the  recovery  of  property  under  section  60, 
subdivision  b^  and  section  67,  subdivision  c,  and  section  70,  subdivision  e" 
Bankruptcy  courts  have  jurisdiction  of  suits  for  the  recovery  of  property 
under  the  sections  referred  to,  without  the  consent  of  the  proposed  defendants. 


deprived  the  court  of  jurisdiction  in  ac- 
tions brought  therein.  Sheppard  v.  Lin- 
coln (D.  C,  N.  Y.),  25  Am.  B.  R.  804,  184 
Fed.  182;  Palmer  v.  Roginsky  (D.  C,  N. 
Y.),  83  Am.  B,  R.  358,  175  Fed.  883. 

In  the  case  of  Wood  v.  Wilbert's  Sons 
Shingle  &  Lumber  Co.  (U.  S.  Sup.  Ct.),  2<» 
Am.  B.  R.  22C,  which  arose  prior  to  the 
amendment  of  1910,  the  Supreme  Court 
sustained  the  doctrine  declared  in  the  case 
of  Hull  V.  Burr  (C.  C.  A.,  5th  Qri),  IS  Am. 
B.  R.  541,  153  Fed.  945,  83  C.  C.  A.  61,  and 
held  that  notwithstanding  the  amendment 
of  1903,  the  consent  of  the  proposed  de- 
fendant was  required  in  order  to  confer 
jurisdiction  upon  the  District  Coiu-t  of  an 
action  by  the  trustee  to  set  aside  a  con- 
veyance of  lands  by  bankrupt,  which  con- 
veyance was  neither  a  preference  nor  made 
within  the  four  months'  period,  so  as  to 
come  within  the  terms  of  section  60b  or 
section  67e. 

36.  The   act   of  1003   as   introduced  and 


passed  by  the  House  of  Representatives, 
contained  the  words:  "And  section  70. 
subsection  e,*'  which  were  inserted  in  the 
amendment  of  1910.  The  Senate  Judiciary 
committee,  for  some  reason  which  does  not 
appear,  struck  these  words  out  of  sertion 
23-b  but  failed  to  strike  out  the  corre- 
sponding clause  conferring  jurisdiction 
which  the  House  bill  had  added  to  section 
70-e.  See  Newcomb  v.  Biwer  (D.  C,  So. 
Dak.),  29  Am.  B.  R.  15. 

The  amendment  of  1810  to  section  23-b. 
a  trustee  in  bankruptcy,  appointed  by  the 
District  Court  of  the  State  in  which  both 
he  and  the  bankrupt  reside,  may,  without 
the  consent  of  the  proposed  defendant, 
maintain  a  suit  to  avoid  a  fraudulent 
transfer  under  section  70-e  in  the  bank- 
ruptcy court  of  another  State  wherein  the 
defendant  resides.  Parker  v.  Sherman  (D- 
C.  Vt.),  28  Am.  B.  R.  379. 

37.  In  re  Wood  &  Henderson,  210  V.  8. 
246.  20  Am.  B.  R.  1. 
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(2)  Determination  as  to  adverse  claimants. —  The  term  "adverse 
claixnants ''  is  only  used  in  subsection  a  of  this  section,  which  determines  the 
jurisdiction  of  circuit  courts  as  to  controversies  between  trustees  and  adverse 
claimants.     The  term  has  become  of  general  use,  however,  in  respect  to  all 
controversies  in  bankruptcy  as  to  estates  which  are  being  administered  in 
bankruptcy.     It  will  be  important  to  ascertain  whether  or  not  a  person  to 
be  proceeded  against  is  an  "  adverse  claimant "  in  determining  whether  a 
bankruptcy  court  has  jurisdiction  of  the  claim  which  is  the  subject  of  the 
proceeding.     If  a  bankrupt  shall  have  given  a  preference  within  the  meaning 
of  §  60  the  person  receiving  it  is  an  adverse  claimant;  bo  also  if  the  bankrupt 
shall  have  fraudulently  transferred  any  of  his  property  or  shall' have  created 
an  incumbrance  tJbereon  in  fraud  of  his  creditors,  the  transferee  or  incum- 
brancer is  an  adverse  claimant.     This  follows  as  a  natural  effect  of  the 
amendment  of  subdivision  b  of  this  section.     Suits  for  the  recovery  of  prop- 
erty so  preferentially  disposed  of  or  fraudulently  transfeired  are  within  the 
jurisdiction  of  district  courts.     The  question  as  to  whether  a  person  is  an 
adverse  claimant  also  becomes  important  in  determining  the  jurisdiction 
of  the  court  to  proceed  summarily  against  him.     If  the  person  proceeded 
against  is  in  any  sense  an  adverse  claimant  he  is  entitled  to  have  the  validity 
of  his  claim  determined  by  the  court  in  a  plenary  suit  brought  for  that 
purpose.^ 

(3)  Who  are  adverse  claimants. — (a)  In  general. —  It  is  impossible 
tc  declare  a  general  rule  which  will  determine  in  every  case  whether  a  person 
claiming  a  right  or  intei'est  as  against  the  trustee  is  an  adverse  claimant. 
I^  is  not  essential  that  the  person  should  claim  to  be  the  absolute  owner  of 
property  in  his  possession  to  constitute  him  an  adverse  claimant.  For  in- 
stance, where  a  bankrupt  within  the  four  montiis'  period  deposited  with 
sureties  on  a  bail  bond  given  by  him  upon  his  arrest  in  a  civil  action  for 
deceit  a  sum  of  money  as  security  against  liability  on  a  bond,  it  was  held 
that  the  sureties  were  adverse  claimants.^     Recent  cases  construing  the  mean- 

88.  Right   to    determiiuttioii  liy   plenary i  38.  In  re  Horgan  (C.  C.  A.,  Ist  Cir.),  19 

OTit. —  In  the  caee  of  In  re  Rathman  (C.  C.  Am.  B.  R.  857,  158  Fed.  774;  In  re  Horgan 

A.,  8th  CSt.),  25  Am.  B.  R.  246,  183  Fed.  (C.  C.  A.,  Ist  Cir.),  21  Am.  B.  R.  31,  154 

913,   the     court   said:      ''The    question    in  Fed.  415. 

this  case  is  whether  the  controversies  1^-  Sureties  on  hail  hond  as  adverse  claim- 

tween  the  contestants  are  controversies  at  ants. —  In  the  case  of  Jacquith  v.  Rowley, 

law   and    in    equity,    hetween    the    trustee  188  U.  S.  6-20.  9  Am.  B.  R.  525.  23  Sup.  Ct. 

and  an  adverse  claimant,  as  distinguished  369,  47  L.  Ed.  620,  the  Supreme  Court  held 

from   controversies   arising   in    proceedings  that  a  surety  in  whose  hands  money  was 

in  hankruptcy  within  the  meaning  of  §  23  deposited  to  indemnify  him  for  his  liability 

•of  the  bankruptcy  law.     If  they  are   the  on   a  bail  bond   was  an   adverse   claimant 

former,  the  bankruptcy  court  may  not,  and  within    the    meaning    of    section    23.      Mr. 

if  they  are  the  latter,  it  may   adjudicate  Justice   Peckham    speaking   for   the    court 

them   sumraarflv,   without    subnoena.    sum-  said:      "The    proceeding   was   a    summary 

mons.  pleadings  and  evidence,  according  to  application  to  the  court  in  bankruptcy,  to 

the  principles,  rules  and  practice  in  actions  grant  an  order  in  a  matter,  the  result  of 

at  law  and  in  equity."  the  granting  of  which  would  be  to  imme- 
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ing  of  the  worde  "  adverse  claimant "  will  also  be  found  in  the  foot-note.*' 
(b)  Possession  of  property  controlling  element.-. —  Tho  possession  of  the 
property  by  the  person  claiming  it  is  a  controlling  element  in  determining 
the  adverse  character  of  his  claim.*^  If  the  property  is  in  the  possession  of 
the  claimant;  his  claim  is  adverse  whether  he  claims  to  hold  an  absolute 
title  to  suxih  property,  or  only  asserts  a  lien  upon,  it*^     Wh^re  the  property, 


diately  take  from  the  surety  moneya  which 
had  been  deposited  with  him  before  the  com- 
mencement of  the  proceedings  in  bank- 
ruptcy, and  thus  compel  him  to  come  into 
the  bankruptcy  court  for  the  litigation  of 
questions  as  to  his  right  to  retain  the 
money  claimed  by  him.  .  .  .  The  surety 
into  whose  hands  the  money  was  deposited 
to  indemnify  him  for  bis  liability  on  the 
bail  bond  was  an  adverse  claimant  within 
the  meaning  of  that  section  of  the  act,  and 
could  not  be  proceeded  against  in  the  bank- 
ruptcy court,  unless  by  his  consent  as  pro- 
vided for  therein.  It  is  not  necessary  in 
order  to  be  an*  adverse  claimant,  that  the 
surety  should  claim  to  be  the  absolute 
owner  of  the  property  in  his  possession. 
It  is  sufficient  if,  as  in  the  present  case, 
the  money  was  deposited  with  him  to 
indemnify  him  for  his  liability  upon  the 
bail  bond  and  that  liability  had  not  been 
determined  and  satisfied.  If  the  tmstee 
desires  to  test  the  question  of  the  right  of 
the  surety  to  retain  the  money,  he  must  do 
so  in  accordance  with  the  provisions  of  the 
section  of  the  bankruptcy  law  above  re- 
ferred to.  .  .  .  The  surety  claims  the 
right  to  hold  the  money  as  against  every- 
body until  his  liability  on  the  bail  bond  is 
satisfied,  and  that  claim  is  adverse  to  any 
claim  that  the  trustee  may  make  upon  him 
for  the  money  which  is  to  indemnify  him 
as  stated." 

40.  In  re  Waukesha  Water  Co,  (D.  C, 
Wis.),  8  Am.  B.  R.  715,  116  Fed.  1,009; 
In  re  Macon  Sash  &  Door  Co.  (D.  C,  Ga.), 
7  Ara.  B.  R.  66,  112  Fed.  323,  revd.  as 
Carling  v.  Seymour  Lumber  Co.  (C.  C.  A., 
5th  Cir.).  8  Am.  B.  R.  29,  113  Fed.  483; 
In  re  Young  (C.  C.  A.,  8th  Cir.),  7  Am.  B. 
R.  14,  111  Fed.  158;  In  re  Green  (D.  C, 
Pa.),  6  Am.  B.  R.  270,  108  Fed.  616;  Blum- 
berg  V.  Bryan  (C.  C.  A.,  5th  Cir.),  6  Am. 
B.  R.  20,  107  Fed.  673;  In  re  Silberhorn 
(D.  C.  111.),  5  Am.  B.  R.  568.  lOf)  Fed. 
809;    In   re    Sheinbaura    (D.   C,   N.    Y.),   5 


Am.  B.  R.  187,  107  Fed.  247;  Mcfarlan 
Carriage  Co.  v.  Solanas  (C.  C.  A.^  5th  Cir.i, 
5  Am.  B.  R.  443,  106  Fed.  145;  In  re  Adania 
(D.  C,  R.  I.),  18  Am.  B.  R.  367,  130  Fed. 
788;  In  re  Waterloo  Organ  Co.  (D.  C.  X. 
Y.),  9  Am.  B.  R.  427,  118  Fed.  904;  In  re 
Howard  (D.  C,  N.  Y.),  10  Am.  B.  R  601, 
123  Fed.  991;  In  re  Flynn  &  Co.  (D.  C,  X. 
Car.),  11  Am.  B.  R.  318,  126  Fed.  492. 

41.  In  re  Rathman  (C.  C.  A.,  8th  Cir.), 
25  Am.  B.  R.  246,  183  Fed.  913;  Shea  v. 
Lewis  (C.  C.  A.,  8th  Cir.),  30  Am.  B.  R. 
436;  Chicago  Title  &  Trust  Co.  v.  National 
Storage  Co.  (DL  Sup.  Ct.),  31  Am.  B.  R. 
310. 

42.  Claim  of  lien  on  property. —  In  the 
case  of  First  National  Bank  v.  Title  and 
Trust  Co.,  14  Am.  B.  R.  102,  198  U.  S.  280, 
the  Supreme  Court  said  that*  the  distinc- 
tion between  controversies  at  law  and  in 
equity  and  controversies  arising  in  a  pro- 
ceeding in  bankruptcy  "  existed  under  the 
bankruptcy  law,  and  the  then  decisions  in 
respect  of  a  proceeding  in  bankruptcy  and 
an  independent  suit  are  applicable.  It  was 
settled  that  the  bankruptcy  court  was  with- 
out jurisdiction  to  determine  adverse  claims 
to  property,  not  in  possession  of  the 
assignee  in  bankruptcy  by  summary  pro- 
ceedings, whether  absolute  title  or  only  a 
lien  was  asserted.  -  The  present  act  wa^ 
plainly  framed  in  recognition  of  the  prin- 
ciple of  these  rases."  Citing  Smith  v.  Ma» 
son,   14   Wall.   419;    Marshall   v.   Knox.  16 

•Wall.  S."*!;  In  re  Bonesteel,  17  Blatch.  175; 
Knight  V.  Cheney,  14  Fed.  Cas.  760:  In  re 
Ballou,  4  Ben.  135;  In  re  Marter,  16  Fed. 
Cas.  857. 

The  proposition  that  a  holder  of  a  sub- 
stantial claim  to  a  lien  created  by  a  bank- 
rupt upon  his  property  is  as  much  an  ad- 
verse claimant  as  a  claimant  of  absolute 
title  is  sustained  by  the  following  authori- 
eies:  Frank  v,  Vallkommer,  17  Am.  B.  R- 
S06,  205  U.  S.  521 ;  Harris  v.  First  National 
Bank,  23  Am.  B.  R    632;   216  U.  S.  382; 
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or  the  prooeedfi  thereof,  sought  to  be  recovered  by  the  trustee  were  in  the 
possession  or  under  the  control  of  a  person  prior  to  bankruptcy^  his  claim 
thereto  is  adveorse.**  The  oonvevee  of  this  proposition  tiiat  property  and  tihe 
proceeds  coming  into  possession  of  a  party  subsequent  to  the  bankruptcy 
does  not  make  such  party  an  adverse  claimant,  is  also  true/^*  Where  a 
bsnkmpt^  after  the  filing  of  the  bankruptcy  petition,  sells  and  delivers  to 
a  third  peisoa  property  which  was  in  bankrupt's  possession,  through  his 
bailee,  wh^i  bankruptcy  interTsned,  the  district  court  has  juiisdietion  in  a 
summary  proceeding  to  decree  the  lestori^on  to  the  trustee  of  such  property 


Jacquith  ▼.  Rowley,  188  U.  S.  %20,  9  Am. 

B.  R.  525,  23  Sup.  Ct.  369,  47  L.  Ed.  620  j 
In  re  McMahon  (C.  C.  A.,  6th  Cir.),  17 
Am.  B.  R.  530,  147  Fed.  684,  77  0.  C.  A. 
668;  Carling  v.  Seymour  Lumber  Cow.  (C. 

C.  A.,  5th  Cir.),  8  Am.  B.  R.  29,  113  Fed. 
4 S3;  Rkillton  V.  Codington,  15  Am.  B.  R. 
810,  185  K.  Y.  80;  In  re  Silberhorn  (t).  C, 
m.).  5  Am.  B.  R.  S48,  105  Fed.  S9S}  Mat*' 
ter  of  Cotton  (D.  C,  Cal.),  31  Am.  B.  R, 
568. 

Possession  by  bank. —  Where  it  appears 
that  a  bank  holds  money  belonging  to  a 
bankrupt  received  prior  to  the  adjudication, 
and  claims  a  set-ofT  upon  the  theory  that 
the  bankrupt  converted  property  belong- 
ing to  the  bank,  a  case  of  an  adverse  claim 
is  presented  which  must  be  prosecuted  by 
a  plenary  suit  and  not  by  a  summary  or- 
der. In  re  Boston -Cerrillos  Mines  Corpora- 
tion (D.  C,  N.  Mex.),  30  Am.  B.  R.  739. 

43.  Matter  of  Andre  (C.  C.  A.,  2d  Cir.), 
13  Am.  B.  R.  132,  145  Fed.  736;  In  re 
Squier  (D.  C,  N.  Y.),  21  Am.  B.  R.  346, 
1&5  Fed.  516;  In  re  Bigcahaba  Coal  Co. 
(D.  C-,  Ala.),  26  Am.  B.  R,  910.  In  the 
case  of  In  re  Mound  Mines  Co.  (C.  C.  A., 
8th  Cir.),  23  Am.  B.  R.  242,  173  Fed.  882, 
97  C.  C.  A.  394,  the  court  said;  "The  law 
is  now  settled  that  the  interest  of  a  third 
party  in  property  claimed  to  belong  to  the 
bankrupt  estate,  which,  at  the  timegof  the 
institution  of  the  proceedings  in  bank- 
niptcy,  is  in  possession  of  such  third  per- 
son claiming  an  interest  therein  can  only 
be  determined  by  an  original  suit  brought 
for  that  purpose." 

A  mortgagee  in  possession  of  chattels. 
at  the  time  of  adjudication,  under  a  chattel 
.mortgage,  may  not  be  summarily  ordered 
to  surrender  the  chattels  to  a  trustee  in 
bankruptcy  of  the  mortgagor  upon  the  al- 
legation of  the  trustee  that  the  mortgagee's 


interest  is  merely  colorable.    In  re  Tarboz 
(D.  C,  Mass.),  62  Am.  B.  R.  432. 

The  decisions  of  the  Snpteme  Court  jus- 
tify the  assertion  of  the  rule  that  a  court 
oi  ba|ikx\iptcy  may  not  summarily  deter- 
mine the  merits  of  issues  presented  as  to 
property  which  is  in  the  possession  of  a 
claimant  and  in  respect  of  which  the  claim- 
ant haa  an  actual,  substantial,  Jiona  fide 
claim.  In  re  Rathman  (C.  C.  A.,  8tb  Cir.), 
25  Am.  B.  R.  246,  183  Fed.  913,  citing  Har- 
ris V.  First  National  Bank,  23  Am.  B.  R. 
632,  216  U.  S.  382 ;  Babbitt  v.  Dutcher,  23 
Am.  B.  R.  519,  216  U.  S.  102;  Hiscock  ▼. 
Varick  Bank  of  New  York,  18  Am.  R.  R.'  1, 
206  U.  S.  28;  Frank  v.  Vollkommer,  17 
Ain.  B.  R.  806,  205  V.  S.  621j  Bush  v. 
Elliott,  15  Am.  B.  R.  656,  202  U.  S.  477; 
Louisville  Trust  Co.  v.  Comingor,  7  Am. 
B.  R.  421,  184  U.  S.  18;  Jacquith  v.  Rowley, 
188  U.  S.  620,  9  Am.  B.  R.  525,  23  Sup.  Ct. 
369,  47  L.  Ed.  620;  Bardes  v.  Hawarden 
Bank,  4  Am."  B.  R.  163,  178  U.  S.  524; 
Haffenberg  v.  Chicago  Title  &  Trust  Co. 
(C.  C.  A.,  7th  Cir.),  27  Am.  B.  R.  708. 

43a.  Test  of  jurisdiction  to  proceed  in  a 
summary  manner. —  The  test  of  jurisdiction 
to  proceed  in  a  summary  way,  or  by  sum- 
mary proceedings,  to  determine  controver- 
sies in  regard  to  real  or  personal  property, 
is  possession  of  such  property  in  or  by  the 
bankrupt  at  the  time  of  the  filing  of  the 
petition  and  adjudication,  in  circumstances 
which  show  that  the  bankrupt  was  the 
true  owner,  and  that  he  held  as  owner; 
and  jurisdiction  to  so  proceed  is  not  de- 
feated by  a  claim  of  ownersliip  made  by  a 
third  person,  asserted  for  the  first  time 
after  the  petition  is  filed,  even  though  the 
ground  work  for  such  a  claim  has  been  pre- 
pared beforehand.  In  re  Logan  (D.  C,  N. 
Y.).  2S  Am    B.  R.  543. 
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or  its  proceeds.*^**  If  the  person  in  possession  holds  the  property  as  a  bailee, 
his  claim  as  to  the  property  must  be  in  behalf  of  the  bankrupt  and  he  is 
therefore  not  an  adverse  claimant.**  The  possession  of  property. of  a  bank- 
rupt corporation  by  its  officers  and  agents  will  be  deemed  the  possession  of 
the  bankrupt,  and  they  are  not  adverse  claimants.*^ 

(c)  Possession  of  assignee  or  receiver. —  If  the  property  claimed  is  in  the 
hands  of  a  third  party ;  who  claims  uttdea*  an  assignment  of  such  property 
from  the  bankrupt,  he  is  an  adverse  claimant.**  Wtbere  a  bankrupt  has, 
prior  to  bankruptcy,  made  an  assignment  for  the  benefit  of  creditors,  the 
assignee  is  an  agent  of  the  bankrupt  and  is  therefore  not  an  adverse  claimant; 
the  possession  by  the  assignee,  pending  the  determination  of  the  jurisdiction 
of  the  bankruptcy  court,  will  be  deemed  to  be  that  of  the  bankrupt*^  If 
the  assignee  has  sold  property  assigned  to  him  prior  to  the  bankruptcy  of 
the  assignor  Ihe  piirchaser  is  an  adverse  claimant.**  And  while  the  assignee 
may  be  compelled  to  account  in  bankruptcy  court  for  the  property  of  the 
bankrupt  remaining  in  liii»  possession,  he  is  an  adverse  claimant  to  the  extent 
of  his  claim  for  disbursements  and  expenditures  lawfully  made  by  him  prior 
io  bankruptcy.**     The  possession  by  a  temporary  receiver  in  bankruptcy  of 


43b.  In  re  Denson  (D.  C,  Ala.),  28  Am. 

B.  R.  158. 

44.  In  re  Muncie  Pulp  Co.  (C.  C.  A.,  2d 
ar.),  14  Am.  B.  R.  70,  139  Fed.  64«,  71 

C.  C.  A.  530;  Johnston  v.  Spencer  (C.  C.  A., 
8th  Cir.),  27  Am.  B.  R.  800. 

45.  See  also  In  re  Royce  Dry  Groods  Co. 
(D.  C,  Mo.),  13  Am.  B.  R.  257,  133  Fed. 
100;  In  re  Muncie  Pulp  Co.  (C.  C.  A.,  2d 
Cir.),  14  Am.  B.  R.  70,  139  Fed.  546;  In  re 
Holhrook  Shoe  &  Leather  Co.  (D.  C, 
Mont.),  21  Am.  B.  R.  511,  165  Fed.  973;  In 
re  Alphin  &  Lake  Cotton  Co.  ( D.  C,  Ark. ) , 
12  Am.  B.  R.  653,  131  Fed.  824;  In  re 
White  (C.  C.  A.,  7th  Cir.),  24  Am.  B.  R. 
197,  177  Fed.  194. 

Possession  by  officers  of  corporation. — 
In  the  case  of  In  re  Kornit  Mfg.  Co.  (D.  C, 
N.  J.),  27  Am.  B.  R.  244,  258,  the  court 
said:  "The  bankrupt  corporation  was  the 
conception  of  the  respondents  and  they  ex- 
ercised a  complete  unbroken  dominancy 
over  it  from  its  birth  to  the  filing  of  the 
petition  in  bankruptcy.  This  dominancy 
was  as  complete  before  as  after  they  became 
its  officers,  and  what  was  done  by  the  in- 
corporators and  first  board  of  directors  is 
as  much  their  acts  as  what  was  done  by  the 
respondents  after  they  became  the  execu- 
tive officers  and  numerically  controlled  the 
board    of     directors.     These    incorporators 


and  first  board  of  directors  were  but  the 
tools  of  the  respondents.  On  the  paper 
they  were  free  and  independent,  but  in  faet 
only  dummies  responsive  to  the  beck  and 
call  of  respondents.  In  such  circumstances 
respondents,  with  respect  to  property  ob- 
tained by  them  through  the  action  of  such 
dummy  directors,  are  not  adverse  claim- 
ants. They  were  its  mind,  hands  and 
pockets,  and  will  be  treated  in  the  bank- 
ruptcy court  as  if  they  were  the  bankrupt, 
and  amenable  to  its  jurisdiction  with  ref- 
erence to  such  property." 

46.  Copeland  v.  Martin  (C.  C.  A.,  5th 
Cir.),  25  Am.  B.  R.  268,  182  Fed.  805.  in 
which  case  it  was  held  that  a  person,  wha 
has  no  claim  against  the  bankrupt's  estate 
and  asks  nothing  from  the  bankruptcy 
court  but  claims,  under  an  assignment  from 
the  bankrupt,  the  right  and  title  to  wajies 
in  the  lands  of  a  third  party,  earned  by 
the  bankrupt  prior  to  adjudication,  is  an 
adverse  claimant. 

47.  Bryan  v.  Bemheimer,  5  Am.  B.  R. 
623,  181  U.  S.  188;  In  re  Carver  (D.  C, 
X.  C),  7  Am.  B.  R.  539,  113  Fed.  138:  Tn 
re  Thompson  (C.  C.  A.,  2d  CTir.),  11  Am. 
B.  R.  719.  128  Fed.  575. 

48.  In  re  Findlay  Bros.  (D.  C,  N.  YJ, 
4  Am.  B.  R.  745,  104  Ffid.  675. 

49.  Louisville   Trust   Co.    v.    Cominffor.  7 
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proceeds  of  the  sale  of  mortgaged  chattels,  pending  the  determination  as  to 
the  title  to  such  chattels,  does  not  deprive  the  claim  of  its  character  as 
adverse."  A  receiver  appointed  by  a  State  court  in  an  action,  brought  more 
than  four  months  prior  to  bankruptcy,  to  set  aside  a  fraudulent  conveyance 
may  not  be  compelled  to  submit  his  claim,  in  the  bankruptcy  proceedings; 
his  daim  must  be  treated  as  adverse.^^ 

(d)  Possession  under  attachment. —  Where  the  claim  of  possession  as 
against  the  trustee's  right  of  possession  is  based  solely  on  an  attachment  lien, 
which  is  annulled  by  the  adjudication  in  bankruptcy,  the  person  or  c^oer 
in  possession  holds  as  bailee  for  the  trustee;  he  is  not  an  adverse  clliimant 
and  his  mere  refusal  to  surrender  the  property  does  not  make  him  sueh.^' 
This  principle  only  applies  where  the  lien  by  attachment  is  nullified  by  the 
adjudication  of  the  debtor  as  a  bankrupt.  If  the  attaching  officer  is  in 
receipt  of  the  proceeds  of  the  sale  of  the  property  attached,  and  has  turned 
the  same  over  to  the  attaching  creditor,  such  creditor  is  an  adverse  claimant.'^ 
If  the  proceeds  of  the  sale  remain  in  the  hands  of  the  officer  at  the  time  of 
the  adjudication  in  bankruptcy,  such  proceeds  become  the  property  of  the 
trustee  and  the  officer  or  the  creditor  represented  by  him  are  not  adverse 
claimants." 

(e)  Surrender  of  possession. —  If  the  court,  through  its  referee,  volun- 
tarily deliveiB  property  to  a  claimant,  the  possession  of  the  court  is  lost, 
and  the  claim  of  the  claimant  becomes  adverse,  precluding  the  court  from 
summarily  determining  the  claimant's  right  to  the  property  without  his 


Am.  B.  R.  421,  184  U.  S.  18;  In  re  Man- 
ning (D.  C,  S.  Car.),  10  Am.  B.  R.  497,  123 
Fed.  180. 

50.  Frank  v.  Vollkommer,  17  Am.  B.  R. 
806,  205  U.  8.  521.  Compare  In  re  Brisk- 
man  (D.  C,  N.  Y.),  13  Am.  B.  R.  57,  132 
Fed.  201,  holding  that  where  the  property 
was  taken  from  the  possession  of  the  bank- 
rupt after  the  appointment  of  a  receiver 
in  bankruptcy  the  claim  of  the  replevying 
creditor  is  not  adverse. 

51.  In  re  United  Wireless  Tel.  Co.  (D.  C, 
N.  J.),  27  Am.  B.  R.  1. 

Summary  proceeding  to  take  posse^^on 
of  property  in  the  hands  of  assignees  and 
receivers. —  In  the  case  of  In  re  Rathman 
(C.  C.  A.,  8th  Cir.).  25  Am.  B.  R.  246,  183 
Fed.  913,  it  was  heid  that  the  bankruptcy 
conrt  has  jurisdiction  by  summary  pro- 
ceeding to  take  from  assignees  and  receivers 
for  general  creditors  in  insolvency  or  wind- 
ing np  proceedings,  appointed  after  the 
four  months  prior  to  the  filing  of  petitions 
in  bankmptoy.  from  oiXteers  of  courts  at- 
^hing  or  replevying  within  that  time,  and 


from  others  holding  for  the  bankrupt,  prop- 
erty claimed  to  be  that  of  the  bankrupt, 
and  then  by  Tirtue  of  the  possession  thus 
taken  to  determine  adverse  claims  to  it  by 
a  like  proceeding.  But  the  bankrupt  court 
may  not  take  this  possession  from  a  re- 
ceiver appointed  by  another  court  in  a  suit 
to  enforce  a  lien  antedating  the  filing  of 
the  petition  in  bankruptcy,  or  thereby 
draw  to  itself  jurisdiction  summarily  to 
determine  the  validity  of  such  a  lien. 

62.  Staunton  v.  Wooden  (C.  C.  A.,  9th 
Cir.),  24  Am.  B.  R.  736,  179  Fed.  61;  In  re 
Walsh  Bros.  (D.  C,  Iowa.),  20  Am.  B.  R. 
472,  159  Fed.  560;  In  re  Grassier  (C.  C.  A., 
9th  Cir.),  18  Am.  B.  R.  694,  154  Fed.  478, 
83  C.  C.  A.  304;  In  re  Breslauer  (P.  C, 
N.  Y.),  10  Am.  B.  R.  33.  121  Fed.  910. 

53  In  re  Knickerbocker  (D.  C,  N.  Y.), 
10  Am.  B.  R.  381,  121  Fed.  1004, 

54.  Clark  v.  Larremore,  188  U.  S.  486.  9 
Am.  B.  R.  476;  In  re  Cone  (Ref..  Cal.).  18 
Am.  B.  R.  786;  In  re  Grassier  (C.  C.  A., 
9th  Cir.),  18  Am.  B.  R.  694,  154  Fed.  478, 
83  C.  C.  A.  304. 
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criiisent.^^  But  if  the  surrender  of  the  property  is  unauthorized,  the  court's 
jurisdiction  is  not  affected  and  it  may  determine  all  controversies,  either 
Ly  plenary  suit  or  summary  action  as  though  such  surrender  had  not  been 
niade.^^ 

(f )  Inquiry  as  to  basis  of  claim. —  The  bankruptcy  court  has  jurisdiction 
to  inquire  into  the  facts  for  the  purpose  of  determining  whether  any  basis 
exists  for  the  adverse  claim  of  title,'^  and  according  to  the  conclusion  reached 


55.  Hinds  v.  Moore  (C.  C.  A.,  6th  Cir.), 
14  Am.  B.  R.  1,  134  Fed.  221. 

66.  Whitney  v.  Wenman,  198  U.  S.  539, 
14  Am.  B.  R.  45;  In  re  Schemerhorn  (C. 
C.  A.,  8th  Cir.),  16  Am.  B.  R.  507,  145  Fed. 
341. 

Unauthorized  sale  by  trustee. —  Where  a 
trustee  sells  property  at  private  sale,  with- 
out appraisal,  and  withput  the. order  of  the 
court,  the  purchaser  acquires  no  title.  In 
such  a  casCj  the  court  of  bankrupt  has 
jurisdiction  of  proceedings,  both  in  the 
nature  of  summary  and  plenary  actions,  to 
try  title  to  property  of  the  bankrupt,  once 
in  the  possession  of  the  court,  and  sold  by 
the  trustee  without  authority.  Matter  of 
Monsarrat  (D.  0.,  Hawaii),  25  Am.  B.  R. 
815. 

57.  Inquiry  as  to  basis  of  claim  —  The 
bankruptcy  court  has  power  to  ascertain 
if  an  adverse  claim  be  made  by  a  third  per- 
son in  possession  of  property  of  the  bank- 
rupt, whether  such  claim  is  in  fact  well 
founded,  or  is  fictitious  or  colorable.  In  re 
Nor'ris  (D.  C,  N.  Y.),  24  Am.  B.  R.  444, 
177  Fed.  598.  In  the  case  of  In  re  Rath- 
man  (C.  C.  A.,  8th  dr.),  25  Am.  B.  R. 
246,  183  Fed.  913,  the  court  held  that  the 
bankrupt  court  may  proceed  by  order  to 
show  cause  and  ascertain  whether  the 
claimant  had  the  actual  possession  of  the 
property  in  controversy,  and  whether  the 
claimant  had  a  substantial,  or  only  a  frivol- 
ous and  baseless  adverse  claim.  In  the 
case  of  In  re  Tarbox  (D.  C,  Mass.),  26  Am. 
B.  R.  432,  the  court  held  that  a  referee  has 
jurisdiction  under  a  summary  petition  to 
inquire  and  decide  whether  or  not  the 
claim  under  which  property  is  held  ad- 
versely to  the  trustee  is  merely  colorable; 
but  unless  he  can  find  it  merely  colorable 
be  has  no  jurisdiction  to  proceed  further; 
he  cannot  hear  and  determine  its  riierits 
under  a  summary  petition  if  there  is  a  real 
controversy  as  to  the  merits;  In  re  Hay- 
den   (D.  C,  Mass.),  22  Am.  B.  P.  764,  172 


Fed.   623;    In   re   Ellis   Bros.  Printing   Co. 
(D.  C,  N.  Y.),  19  Am.  B.  R.  472,  156  Fed. 
430,  holding  that  the  mere  assertion  of  an 
adverse  claim  of  title  will  not  preclude  the 
bankruptcy  court  from  exercising  its  juris- 
diction   to    proceed    summarily;    Linstroth 
Wagon  Co.  v.  Ballew   (C.  C.  A.,  5th  Cir.). 
18  Am.  B.  R.  23,  32,  149  Fed.  960,  in  which 
the  court   said:      '^Xhe  diatriet   court   has 
power    to    ascertain    in    a   particular    case 
presented  whether  the  claim  asserted  is  an 
adverse  claim,  within  the   meaning  of  the 
provision  of  the  bankruptcy  law,  existing 
at  the  time  the  petition  was  filed,  and  in 
accordance  to  the  conclusion  reached,  that 
court  will  retain  jurisdiction  to  decline  to 
adjudicate  the  merits;"  MueHer  ▼.  Nugent, 
184  U.  S.  17,  7  Am.  B.  R.  224,  in  which 
the  Supreme  Court  held  that  the  district 
court  has  power  to  ascertain  whether  in  the 
particular  instance  the  claim  asserted  is  an 
adverse  claim  existing  at  the  time  the  peti- 
tion was  filed ;  Louisville  Trust  Co.  v.  Com- 
ingor,  184  U.  S.  26,  7  Am.  B.  R.  421.  Where 
property,  alleged  to  be  part  of  the  bank- 
rupt's estate,  is  found  in  the  possession  of 
third  parties  who  assert  right  to  possession 
by  reason  of  a  claim  adverse  to  the  bank- 
rupt, the  bankruptcy  court  has  power   to 
ascertain  whether  any  basis  for  such  claim 
actually  existed  at  the  time  of  the  filing  of 
the  petition.    The  court  is  bound  to  enter 
upon  that  inquiry,  and,  in  doing  so,  acts 
within    its   jurisdiction,   while    its   conclu- 
sion  may  be   that   an   adverse  claim,   not 
merely   colorable,    but    real,    even    though 
fraudulent  and  voidable,  exists  in  fact,  so 
that  it  must  decline  to  finally  adjudicate 
on  the  merits.    If  it  errs  in  its  ruling  either 
way,  its  action  is  subject  to  review.     Mat- 
ter of  Friedman  (C.  C.  A.,  2d  Cir.),  20  Am. 
B.  R.  37,  161  Fed.  260;  JohnstoTi  v.  Spencer 
(C.  C    A.,  8tb  Cir.),  27  Am.  B.  R.  800,  195 
Fed.  210 

Determining     character    of    claim. —  The 
bankruptcy    court    has    jurisdiction    under 
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the  court  will  retain  jurisdiction  or  decline  to  adjudicate  the  merits.^  If 
the  claimant  pleads  an  adverse  claim  it  may  not  be  summarilj  determined 
bv  the  court,  without  an  inquiry  as  to  the  basis  of  the  claim ;  some  investiga- 
tion muat  be  made  with  a  view  to  aaeertaimng  whether  the  claim  is  based 
on  a  substantial  foundation.^*  If  it  be  ascertained  by  ,proper  inquiiy  that 
a  real  adverse  claim  existed  —  no  matter  how  ill-supported  it  might  appear 
to  he —  the  court  cannot  summarily  decide  as  to  the  validity  of  the  claim.^  - 


an  order  to  show  cause  to  investigate  and 
determine  whether  or  not  it  bad  at  any 
time  actual  possession  of  the  property  in- 
Tolved  in  the  order,  and  whether  those  as* 
serting  liena  or  title  thereto  have  a  sub- 
stantial, or  only  a  frivolous  and  baseless, 
adverse  claim;  but  where  no  such  posses- 
sion is  found,  and  the  claim  asserted  Is 
actual  and  subetantial,  aa  distinguiahed 
from  one  merely  colorable  and  fictitious, 
it  may  proceed  no  further,  but  should  de- 
cline to  adjudicate  on  the  merits  without 
consent.  8hea  v.  Ijewia  (C*  C.  A.,  Stk 
Cir.),  30  Am.  B.  It.  436. 

The  term  "colorable,"  as  used  with  ref- 
erence to  adverse  claims,  means  merely 
that  if  a  claimant  sets  up  as  facts,  and 
not  as  conclusions  of  law,  matters  which 
if  true,  would  constitute  a  statement  of 
an  adverse  claim,  then  the  claim  would  be 
adverse,  and  not  colorable,  and  not  within 
the  jurisdiction  of  the  referee.  In  re  Blum 
(C.  C.  A..  7th  Cir),  29  Am.  B.  R.  332. 

08.  Louisville  Trust  Co.  v.  Comingor,  7 
Am.  B.  R.  421,  184  U.  S.  18;  In  re  Davis 
(D.  C,  Tex.),  9  Am.  B.  R.  670,  119  Fed. 
950;  In  re  Scherber  (D.  C,  Mass.),  12  Atti. 

B.  R.  616,  131  Fed.  121 ;  Matter  of  Andre 
(C.  C.  A.,  2d  Cir),  13  Am.  B.  R.  132,  68 

C.  C.  A.  374,  135  Fed.  736 ;  In  re  New  York 
Wheel  Works  (D.  C,  N.  Y.),  13  Am.  B.  R. 
61,  132  Fed.  203;  In  re  Baird  (D.  O.,  Pa.), 
6  Am.  B.  R.  649,  116  Fed.  765. 

69.  In  the  case  of  In  re  Pickens  (D.  C, 
Ga.),  26  Am.  B.  R.  6,  the  court  cited  the 
case  of  In  re  Tune  (D.  C,  Ga.),  8  Am.  B. 
K.  285,  115  Fed.  906,  where  it  was  held 
that  summary  jurisdiction  is  ousted  if  the 
determination  of  the  validity  of  an  adverse 
elaim  involves  a  decision  of  matters  of  fact 
and  the  weighing  of  conflicting  evidence 
which,  when  presented,  leave  room  for  fair 
doubt  as  to  the  invalidity  of  the  claim, 
Bhice  such  claim  is  not  merely  colorable. 

Summary  order  without  inyestlgation  un- 
wananted. — ^In  the  case  of  In  re  Gill  (C.  C. 


A.,  8th  Cir.),  26  Am.  B.  R.  883,  it  appeared 
that  a  bank,  in  response  to  an  order  of  a 
referee  to  ahow  caoae  why  it'>slumJd  not  pay 
over  to  the  trustee  an  amount  deposited 
with  the  bank  by  the  bankrupt,  three  days 
before  the  filing  of  the  petition  in  bank- 
ruptcy,  stated   that    the   mon«y   was   de- 
posited without  solicitation  or  agreement, 
in  a  long  standing  general  deposit  account 
which    the   bankrupt    had   with    the    bank 
subject  to  check,  and  that  at  -the  time  of 
the  deposit  the  bankrupt  owed  the  bank  on 
an   overdraft   and   on   past -due   notes,   an 
amount   nearly   equal   to   the   amount   de- 
posited.    It  was  held  that  the  bank  had 
stated  att  adverse  claim  which  constituted^ 
a   good    plea    to    the    jurisdiction    of    the 
court,  and  that  an  order  overruling  such 
plea  in  the  absence  of  a  denial  of  any  of 
its   allegations   and   without   investigation 
as  to   whether  the  elaim  pleaded  is  sub- 
stantial, was  unwarranted. 

60.  In  re  Tesohmacher  v.  Mrazay  (D.  C, 
Pa.),  11  Am.  B.  R.  647,  127  Fed.  728;  In 
re  Davis   (D.  C,  Tex.),  9  Am.  B.  R.  670, 
119  Fed.  950;  In  re  Kane  (D.  C,  N.  Y.),  12 
Am.  B.  R.  444,  131  Fed.  Zm)  In  re  Kessler 
&  Co.   (D.  C,  N.  Y.),  21  Am.  B.  R.  583, 
169  Fed.  508;  In  re  Hayden  (D.  C,  Mass.), 
22  Am.  B.  R.  764,  172  Fed.  623;  In  re  Pea- 
cock  (D.  C;  N.  Car.),  24  Am.  B.  R.  159; 
In  re  Green  (D.  C,  Pa.),  30  Am.  B.  R.  464. 
But  see  opinion  of  Judge  Lowell  in  the  case 
of  In  re  Scherber   (D.  C,  Mass.),  12  Am. 
B.  R.  616,  131  Fed.  121,  where  the  case  of 
In  re  Steuer  (D.  C,  Mass.),  5  Am.  B.  R. 
209,    104   Fed.   976,    was   distinguished,    in 
that  jurisdiction  of  the  referee  in  proceed- 
ings to  recover  a  preference  on  a  summary 
petition   was   not   objected   to;    the   judge 
in  effect  held  that  in  such  a  case  if  objec- 
tion was  duly  made  to  the   form   of   the 
proceeding  the  court  was  without  jurisdic- 
tion, except  by  plenary  suit.     It  was  held 
that  the  amendatory  act  of  1903  gave  juris- 
diction to  the  distriet  court  over  such  a 
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If  it  is  decided  that  the  claim  is  without  actual  merit  or  legal  foundation, 
the  court  may  order  the  surrender  of  the  property.^^  If  the  property  claimed 
is  real  property  in  tlie  possetasion  of  the  trustee,  the  court  may  summarily 
order  its  surrender,  and  in  a  proper  case  where  the  record  title  is  in  a  third 
person  may  order  a  deed  to  be  executed  to  the  trustee."*  The  true  rule,  as 
stated  in  one  case,  is,  that  where  a  party  in  possession  sets  out  in  his  answer 
facts  which,  if  true,  would  constitute  an  adverse  title,  the  court  may  not 
in  a  summary  proceeding,  and  against  his  protest,  dispose  of  his  rights  in  the 
property.'^^ 

f.  When  consent  of  adverse  claimant  required. — (1)  Ijs  general, —  Sub- 
section b  of  this  section  confines  the  trustee  in  maintaing  suits  in  respect 
to  the  estate  of  the  bankrupt  to  those  courts  where  the  bankrupt  himself 
might  have  appeared  to  prosecute  them  if  proceedings  in  bankruptcy  had 
not  been  instituted  against  him,  unless  the  proposed  defendant  shall  consent 
to  the  bringing  of  such  suits  in  the  district  court,  "  except  suite  for  the 
recovery  x>f  property  under  §  67-e,  or  §  70-e."  The  result  is  that  if  the 
suit  is  not  one  for  the  recovery  of  property  either  preferentially  or  fraud- 
ulently transferred  or  incumbered,  it  must  be  brought  in. a  court  other  than 
the  bankruptcy  court  unless  the  defendant  shall  express  his  consent  to  the 
exercise  of  jurisdiction  by  that  oourt**    If  once  the  consent  to  the  jurisdic- 


controversy,  but  had  done  nothing  to  pro- 
vide that  Bueh  jutisdiction  should  be  exer- 
cised by  summary  proceedings  on  a  peti- 
tion. See  In  re  Auerbach  (C.  O.  A.,  2d 
Cir.),  29  Am.  B.  R.  791. 

61.  In  re  Holbrook  Shoe  &  Leather  Go. 
(D.  C,  Mont.),  21  Am.  B.  R.  611,  165  Fed. 
973. 

61a.  In  re  Logan  (D.  C,  N.  Y.),  28  Am. 
B.  R.  543,  in  which  Judge  Ray  writes  an 
exhaustive  opinion  reviewing  all  the  lead- 
ing cases  as  to  the  exercise  of  summary 
jurisdiction  where  the  property  claimed  is 
in  either  actualdr  constructive  possession 
of  the  court. 

61b.  In  re  Blum  (C.  C.  A.,  7th  Cir.),  29 
Am.  B.  R.  332. 

62.  Consent  of  parties. —  In  the  case  of 
in  re  Blake  (C.  C.  A.,  8th  Cir.),  17  Am.  B. 
R.  668,  151  Fed.  279,  it  was  held  that  a 
court  of  bankruptcy  may  acquire  by  consent 
of  all  the  parties  in  interest  jurisdiction 
to  determine  a  controversy  between  the 
trustee  and  an  adverse  claimant  concerning 
an  indebtedness  of  a  third  party  and  the 
lawful  power  to  adjudicate  all  the  claims 
of  the  parties  thereto  and  to  enforce  their 
rights  against  each  other  by  decree  and 
execution.  In  re  Rosenberg  {T>.  C,  Pa.), 
8  Am.  B.  R.  624,  116  Fed.  403;  Bryan  v. 


Bernheimer,  5  Am.  B.  R.  623,  181  U.  S.  188, 
holding  that  where  a  ckiimant  does  not  pro- 
test against  the  jurisdiction  of  the  court 
of  bankruptcy,  but  submits  his  claim  to 
that  court  and  asks  for  such  orders  as  may 
be  necessary  for  his  protection,  the  court 
has  jurisdiction  of  the  subject-matter.  In 
re  Hadden  Rodee  Co..  (D.  C,  Wis.)*  13  Am. 
B.  R.  604,  130  Fed.  977;  Harris  v.  First 
Nat.  Bank  (Sup.  Ct.),  23  Am.  B.  R.  632, 
216  U.  S.  382;  Babbitt  v.  Dutcher  (Sup. 
Cb),  23  Am.  B.  R.  619,  216  U.  8.  102;  In 
re  White  (C.  C.  A.,  7th  Cir.),  24  Am.  B.  R. 
197,  177  Fed.  194. 

Enforcing  payment  of  stock  subscrip- 
tions; consent  of  parties. —  The  enforce- 
ment of  an  assessment,  directed  by  the 
bankruptcy  court  to  be  levied  upon  the 
unpaid  capital  stock  of  a  bankrupt  cor- 
poration, against  stockholders  alleged  to 
be  liable  thereto,  is  plenary  in  its  nature, 
and,  except  with  their  consent  cannot  be 
made  in  the  bankruptcy  court;  and  in  a 
suit  to  collect  such  assessment,  the  defend- 
ant is  entitled  to  make  all  defenses  that 
relate  to  him  in  his  individual  as  dis- 
tinguished from  his  corporate  capacity, 
such  as  that  he  is  not  a  stockholder,  or  that 
he  has  fully  paid  for  the  stock  taken.    In 
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ticn  of  the  bankruptcy  court  appears,  the  jurisdiction  will  be  retained  for 
the  determination  of  all  the  claims  of  the  parties  and  for  the  enforcement 
of  all  their  rights  against  each  other.**  If  the  adverse  claimant  voluntarily 
submits  the  question  of  his  claim  to  the  bankruptcy  courts  the  trustee's 
objection  to  the  jurisdiction  will  not  be  sustained,"  It  is  a  general  principle 
governing  jurisdiction  of  all  courts  that  where  a  court  has  in  its  possession 
a  fund  in  respect  to  which  there  is  a  dispute  such  court  may  determine  the 
rights  of  parties  asserted  in  such  fund,"^  The  consent  having  been  given, 
the  claimant  may  not  upon  the  appeal  from  a  decision  that  the  title  to  the 
property  was  in  the  trustee,  raise  the  question  of  want  of  jurisdiction  to 


re  Newfoundland  Syndicate  (D.  0,,  K.  J.)» 
28  Am.  B.  R.  119. 

Cousent  of  proposed  defendant. —  The 
consent  provided  for  in  section  23b  of  the 
Bankruptcy  Act,  was  not  intended  to  en- 
large the  juriadietion  of  the  U.  S.  Ci^rcuit 
Courts,  so  as  to  give  them  a  jurisdiction 
which  they  would  not  have  because  of  di- 
A'erse  citizenship  and  a  requisite  amount 
in  controversy,  or  by  reason  of  a  cause  of 
action  arising  under  the  Constitution  or 
laws  of  the  United  States.  Lovell  v.  New- 
man k  Son  (U.  S.  Sup.  Ct.),  2d  Am.  B.  R. 
482. 

6S.  In  re  Blake  (C.  C.  A.,  8th  Cir.),  17 
Am.  B.  R.  668,  150  Fed.  279,  holding  that 
a  court  of  equity  w^hich  has  acquired  juris- 
diction of  the  subject- matt et  and  of  the 
parties  to  a  controversy  may,  and  it  should, 
grant  complete  relief,  to  the  end  that  liti- 
gation over  it  may  cease,  and  a  multiplic- 
ity of  suits  may  be  avoided.    . 

Jnrisdiction  to  determine  as  to  aUeged 
preferential  transfer.^  Where  a  petition  is 
filed  in  involuntary  bankruptcy,  upon  the 
ground  of  an  alleged  preferential  transfer 
of  property  to  one  of  the  bankrupt's  credi- 
tors, within  the  four  months*  period,  and 
the  record  shows  that  the  creditor  entered 
into  the  litigation  in  the  bankruptcy  cburt 
a9  to  the  good  faith  of  the  transfer  and  all 
other  material  f aots,  he  cannot  be  heard  to 
deny  the  jurisdiction  ot  the  court  to  make 
an  order  directing  him  to  render  an  account 
to  the  referee  of  all  property  received  from 
the  bankrupt  and  to  deliver  such  property 
to  the  trustee.  Philips  v.  Turner  (C.  C. 
A..  5th  Cir.),  8  Am.  B.  R.  171,  114  Fed. 
726. 

64.  In  re  Hadden  Rodee  CJo.  (D.  C,  Wia.), 
13  Am.  B.  R.  604.  135  Fed.  886. 

85.  In  re  Antigo  Screen  Door  Co.   (C.  C. 


A.,  7th  Cir.),  10  Am.  B.  R.  3^9,  1^3  Fed. 
249^  in  which  it  was  held  that  where  a 
mortgagee  takes  possession  of  certain  prop- 
erty of  the  bankrupt  just  prior  to  the  fil- 
ing of  the  petition  in  bankruptcy,  claiming 
under  a  chattel  mortgage  thereon,  and  by 
agreement  the  property  is  turned  over  to 
the  trustee  in  bankruptcy  for  sale,  the 
proceeds  to  be  paid  into  the  bankruptcy 
court,  the  right  of  property  to  follow  the 
fund  with  like  effect  as  if  the  mortgagee 
had  retained  and  sold  the  property  under 
his  mortgage,  the  court  has,  by  virtue  of 
its  inherent  powers,  juriftdiction  to  deter- 
mine the  respective  rights  of  the*  parties 
to  the  fund. 

Jurisdiction  in  respect  to  fund  in  posses- 
sion of  the  court. —  In  the  case  of  Havens 
&  Geddes  Co.  v.  Pierek  (C.  C.  A.,  7th  Clr.), 
9  Am.  B.  R.  569,  120  Fed.  244,  the  court 
»aid  in  s{)eaking  of  an  agreement  between 
the  trustee  and  the  assi^ee  of  certain 
proceeds  of  a  fire  intiurance  policy 'belong- 
ing to  the  bankrupt,  that  such  proceeds 
should  be  paid  to  the  trustee,  subject  to 
the  order  of  the  district  court:  ''The 
effect  of  the  agreement  under  which  the 
moneys  were  received  was  to  transfer  them 
to  the  custody  of  the  district  court,  so 
that  that  court  might  adjudge  the  rights  of 
the  respective  parties  thereto.  The  fund 
being  in  the  registry  of  the  court,  or  in  the 
hands  of  its  officers  or  appointees,  the 
court,  whether  one  of  equity,  common  law, 
admiralty  or  bankruptcy,  could  determine 
informally  and  by  summary  intervening 
petition."  See  also  fn  re  McCallum  (D.  C, 
Pa.),  7  Am.  B.  R.  59G,  113  Fed.  393;  In  re 
Kellogg  (1).  C.  N.  Y.),  7  Am.  B.  R.'62h, 
113  Fed.  120;  In  re  Riker  \C.  C.  A.,  2d 
Cir.),  5  Am.  B.  R.  720,  107  Fed.  96. 
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decide  the  claim.^  The  tenn  "  consent "  refers  to  copaent  to  the  tribunal 
in  which  the  controversy  is  to  be  carried  on,  and  not  to  the  mode  of  procedure, 
which  is  regulated  bj  general  principles  of  law  unless  other  provision  is 
inade.«««* 

(2)  Effect  of  vofLUNTABY  bubrkndbk. —  The  voluntary  surrender  of 
the  property  in  controversy  to  the  court  or  its  officers  is  equivalent  to  a 
consent  and  the  bankruptcy  court  may  then  have  jurisdiction  of  claims  in 
respect  to  such  property.^**  The  possession  of  the  property  thus  acquired  by 
the  court  may  be  protected  by  it  in.  the  exercise  of  its  general  jurisdiction,^ 
ratter  than  the  jurisdiction  conferred  by  this  subdivision.  Where  an  officer 
of  the  State  court  voluntarily  surrenders  to  a  receiver  in  bankruptcy  prop- 
erty in  his  possession  the  State  court  is  divested  of  jurisdiction.**  Where 
the  property  is  surrendered  in  pursuance  of  a  stipulation  between  the  claimant 
and  the  bankrupt's  receiver  in  bankruptcy,  the  court  acquire*  juri^iction 
and  the  trustee  who  is  subsequently  appointed  is  bound  by  the  terms  of 
the  stipulation.®  Once  the  property  has  been  yielded  to  the  jurisdiction  of 
the  court  the  court  retains  possession  thereof  for  the  purpose  of  settling  all 
controversies  which  may  arise  in  respect  thereto. 

(3)  How  CONSENT  MAY  BE  SHOWN. —  The  conscnt  may  be  shown  by  any 
act  indicating  a  willingness  on  the  part  of  the  defendant  that  his  claim  or 
his  rights  thereimder  should  be  adjudicated  by  the  court  If  a  mortgagee 
petitions  for  the  payment  of  his  mortgaged  debt  he  thereby  consents  to  the 
jurisdiction    of    the    court ^®      The  general  rule  is  that  the  defendant  by 


66.  In  re  Bacon  (C.  C.  A.,  2d  Cir.),  20 
Am.  B.  R.  107,  159  Fed.  424. 

66a.  Haifenbery  v.  Chicago  Title  &  Trust 
Co.  (C.  C.  A.,  7th  Cir.),  27  Am.  B.  R.  709; 
Sinsheimer  v.  Simonaon  (C.  C.  A.,  6th 
Cir.),  5  Am.  B.  R.  637,  107  Fed.  898,  47 
C.  C.  A.  51. 

66b.  Validity  of  chattel  mortgagee;  con- 
sent of  claimant. —  The  question  as  to  the 
validity  of  a  chattel  mortgagee  as  between 
the  mortgagee  and  trustee  in  bankruptcy 
of  the  mortgagor  should  generally  be  de- 
termined in  a  plenary  action.  But  where 
the  mortgagee  allows  the  bankruptcy 
court  to  take  possession  of  the  mortgaged 
property  and  convert  the  same  into  money, 
provided  it  preserves  the  mortgagee's 
rights,  whatever  they  may  be,  in  the 
money  instead  of  the  property  itself,  and 
fails  to  appeal  from  the  orders  of  the 
bankruptcy  court  or  question  the  jurisdic- 
tion until  the  proceeds  of  the  sale  of  the 
property  are  in  process  of  administration, 
it  will  be  deemed  to  have  voluntarily  sub- 


mitted the  question  as  to  the  validity  of 
the  mortgage  to  the  bankruptcy  court. 
Wells  &  Co.  V.  Sharp  (C.  C.  A.,  8th  Cir.), 
31  Am.  B.  R.  344. 

67.  See  cases  cited  under  §  2  (7). 

68.  In  re  Hymea  Buggy  &  Implement  Co. 
(D.  C,  Mo.),  12  Am.  B.  R.  477,  130  Fed. 
977. 

69.  Bryant  v.  Swofford  Bros.  Dry  Gk)ods 
Co.,  214  U.  S.  279,  22  Am.  B.  R.  111. 

70.  In  re  Platteville  Foundry  &  Machine 
Co.  (D.  a.  Wis.),  17  Am.  B.  R.  291,  U^ 
Fed.  8«8;  In  re  Durham  (D.  C,  Md.),  S 
Am.  B.  R.  115,  114  Fed.  750.  holding  that 
where  a  receiver  is  appointed  upon  the  pe- 
tition of  a  chattel  mortgage  creditor  by  a 
bankruptcy  court  juriadiotion  is  thus  con- 
ferred by  consent  to  determine  controver- 
sies which  may  arise  in  respect  to  the  mort- 
gaged property;  if  the  defendant  volun- 
tarily appear  and  proceed  to  a  hearing  upon 
the  merits  without  objection,  he  consents 
to  the  jurisdiction  of  the  court;  Rytten- 
berg  V.  Schefer  (D.  C,  N.  Y.),  11  Am.  B.  R 
652,  131  Fed.  313;  Chauncey  v.  Dyke  Bros. 
(C.  C.  A.,  8th  Cir.),  9  Am.  B.  R.  444.  119 
Fed.  1;  In  re  Steuer  (D.  C,  Mass.),  5  Am- 
B.  R.  209,  104  Fed.  976. 
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appearing  generally  and  demurring  on  grounds  going  to  the  mmts  of  the 
controversy  as  well  as  to  the  jurisdiction  of  the  court,  waives  the  objection 
that  the  court  is  without  jurisdiction  of  the  personJ^  -  If  the  defendants  do 
not  object  to  the  jurisdiction  of  the  court  at  any  st^e  of  the  proceedings, 
it  is  too  late  to  urge  the  objection  on  appeal.^^  But  where  objection  is  made 
to  the  jurisdiction  of  the  court  before  proceeding  to  a  hearing  on  the  merits, 
and  where  before  a  final  decision  speci'fie  objection  is  made  to  the  jurisdic^ 
tion  of  the  oourt,  the  appearanoeis  not  voluntary  and  is  not  sufficient  to 
constitute  a  oonsentJ^  If  the  adverse  claimants  proceed  to  a  hearing  upon 
the  merits,  withont  objection  to  the  jurisdiction,  they  will  be  deemed  to 


71.  Sheppard  v.  Liiic<^n  (D.  C,  N.  Y.), 
25  Am.  B.  R.  804,  1&4  Fed.  182;  Rytten- 
barg  V.  Schefer  (D.  C?.,  N.  Y.),  11  Am.  B. 
R.  652,  131  Fed.  313. 

The  general  appearance  and  pleading  to 
the  merits,  without  objection  to  jurisdic- 
tion, in  a  plenary  suit  brought  by  a  trustee 
in  bankruptcy  in  the  District  Court  which 
had  jurisdiction  of  the  subject-matter,  con- 
stitutes a  consent  to  the  jurisdiction  of 
s^uch  court;  and  a  challenge  to  the  juris- 
diction made  by  the  defendant,  after  it  had 
taken '  some  testimony  under  the  issues 
joined,  comes  too  late.  Detroit  Trust  Co. 
V.  Pontiac  Sav.  Bank  (C.  C.  A.,  6th  Cir.), 
27  Am.  B.  R.  821. 

72.  Boonvme  Nat'l  Bank  ▼.  Blakey  (C. 
C.  A.,  7th  Cir.y,  6  Am.  B.  R.  13,  107  Fed. 
891. 

Objection  fint  raised  on  appeal.— *In  the 
case  of  In  re  Connolly  (D.  C,  Pa.),  S  An. 
B.  R.  842,  100  Fed.  620,  it  was  held  that 
the  appearance  of  the  respondent  on  a  pe- 
tition of  a  trustee  for  an  order  compelling 
the  delirery  of  property  and  proceeding 
upon  the  hearing  before  the  referee  without 
objection  to  the  jurisdiction,  implies  con- 
sent and  precludes  the  respondent  from  rais- 
ing the  point  on  lack  of  jurisdiction  for  the 
first  time  upon  exception  to  an  adverse  re- 
port. In  re  Emriek  (D.  C,  Pa.),  4  Am. 
B.  R.  89,  101  Fed.  231,  holding  that  while 
the  court  has  jurisdiction  of  the  subjeei- 
matter  a  party  submitting  thereto  cannot 
for  the  first  time  complain  of  the  lack  of 
jurisdiction  when  the  decision  is  adverse. 

73.  Louisville  Trust  Co.  v.  Comingor,  7 
Am.  B.  R.  421,  184  U.  S.  18. 

Objections  to  iiiri8diotioii.*-In  the  case  of 
First  Natl  Bank  of  Chicago  v.  Chicago 
Title  &  Trust  Co.,  14  Am.  B.  R.  102,  198 
U.  S.  280,  the  court  said:  "Petitioners 
Mserted  this  express  statutory  limitation 
on  jurisdiction  and  objected  that  the  dis- 
trict court  could  not  proceed,  but  their  ob- 
jections  were  overruled.     That  they   then 


did  not  abando^i  their  claimst  did  not  amount 
to  a  waiver  of  their  objections  or  to  a  con- 
sent to  an  exercise  of  jurisdiction  against 
wfaiefa  they:  proteslied."  In  re  Hoiigan  (C.  C. 
A.,  1st  Cir.),  19  Am.  B.  R.  857,  158  Fed. 
774,  holding  that  where  the  sureties  on  the 
return  of  a  citation  served  upon  them  ob- 
jected to  the  power  of  the  court  to  order 
them  to  turn  over  the  amount  of  a  deposit 
for  their  security,  and  prior  to  the  entry 
of  the  final  decree  specifically  objected  to 
the  jurisdiction  of  the  court  to  proceed 
summarily,  it  is  sufficiently  shown  ^hat 
they  did  not  consent  to  the  jurisdiction  of 
the  court.  And  see  In  re  Hay  den  (D.  C, 
Mass.),  22  Am.  B.  R.  T«4,  172  Fed.  623, 
holding  that  though  a  claimant  appeared 
generally  and  took  part  in  a  hearing  upon 
the  merits,  after  his  motion  to  dismiss  for 
want  of  jurisdiction  had  been  denied,  he 
did  not  consent  to  the  exercise  of  jurisdic- 
tion. 

Filing  iemuner  and  aiiBwexing.-— Where 
an  adverse  claimant  in  possession  of  prop- 
erty alleged  to  have  been  transferred  by  the 
bankrupt  by  way  of  preference  and  fraudu- 
lent conveyance,  in  answer  to  the  prayer  of 
the  trustee's  petition  that  such  conveyance 
be  declared  null  and  void,  files  a  paper  in 
which  he  seta  up  want  of  jurisdiction  to 
grant  relief,  and  also  files  an  answer  on  the 
merits,  denying  that  the  oonveyance  was 
without  consideration  or  fraudulent  as  to 
creditors,  and  contends  on  review  of  an 
adverse  finding  that  the  referee  had  no  juris- 
diction in  the  matter,  the  adverse  claimant 
cannot  be  deemed  to  have  consented  to  the 
jurisdiction  of  the  bankruptcy  court.  In  re 
Michie  (D.  C,  Mass.),  8  Am.  B.  R.  734, 
116  Fed.  749. 

The  general  appearaace  of  defendants 
who  are  adverse  parties  to  the  trustee  to  a 
rule  to  show  cause  issued  upon  his  applica- 
tion and  their  failure  to  set  up  their  right 
to  be  sued  in  the  State  court  until  after 
the  filing  of  the  second  amended  petition, 
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have  consented  to  the  jurisdiction.^*  The  fact  that  a  claimant  proved  a 
judgment  secured  in  a  State  court  in  a  suit  to  set  aside  a  trust  deed  of 
property  does  not  amount  to  a  consent  to  the  exercise  of  jurisdiction  by  the 
district  court  in  respect  to  such  property.^*^  If  the  evidence  is  conflicting 
as  to  the  consent  of  the  exercise  of  jurisdiction,  the  determination  of  the 
district  court  will  not  ordinarily  be  disturbed  on  appeal.^* 

g.  Sxdts  for  the  recovery  of  property.— (1)  In  general. —  The  excep- 
tions added  to  subsection  b  by  the  amendments  of  1903  and  1910  result 
directly  in  the  clothing  of  a  district  court  with  full  jurisdiction  to  entertain 
a  suit  brought  by  a  trustee  to  recover  property  preferentially  transferred 
within  the  meaning  of  §  60-b  or  fraudulently  transferred  or  incumbered 
within  the  meaning  of  §  67-e,  or  §  70-e.''^  Such  a  suit  may  be  laid  either 
in  the  proper  State  court  or  in  a  district  court  even  without  the  consent  of 
the  proposed  defendant.^®  If  brought  in  a  State  court,  a  Federal  question  is 
presented,  which  may  be  certified  to  the  United  States  Supreme  Court.""^ 


when  for  the  first  time  a  cuse  was  made  out 
upon  which  relief  could  be.  obtained  against 
them,  does  not  constitute  consent.  In  r,e 
Henby 'Hutchinson  Pub.  Co.  (D.  C,  111.),  5 
Am.  B.  R.  569,  105  Fed.  909. 

74.  In  re  Steuer   (D.  C,  Mass.),  5  Am. 
B.  K.  209,  104  Fed*  976;  In  re  Porterfield 
(D.  C,  W.  Va.).  15  Am.  B.  R.  11,  138  Fed. 
192,  in  which  case  it  appeared  that  all  the 
interested  parties,  including  the  holder  of 
the  legal  title  to  the  land  in  controversy^ 
came  into  the  bankruptcy  proceedings  and 
submitted  to  a  sale  of  the  land  free  and 
clear  of  all  liens  and  the  proceeds  of  the 
sale  were  paid  into  court  for  distribution, 
and  it  was  held  that  the  parties  had  sub- 
emitted  to  the  jurisdiction  of  the  bankruptcy 
court;  Kilgore  v.  Barr  (Sup.  Ct.,  Va.),  88 
Am.  B.  R.  860;  Wells  &  Co.  v.  Sharp  (C. 
C.  A.,  8th  Cir.),  31  Am.  B.  R.  344. 

76.  Proving  claim  not  consent  to  jurisdic- 
tion.—  The  fact  that  an  adverse  claimant 
in  a  suit,  "  without  waiving  her  prefer- 
ence," proved  her  judgment  as  a  preferred 
debt,  did  not  deprive  the  State  court  of 
jurisdiction,  nor  amount  to  a  consent  to 
the  exercise  of  jurisdiction  by  the  court  of 
bankruptcy.  Pickens  v.  Dent,  187  U.  S. 
177,  9  Am.  B.  R.  47.  The  bankruptcy  court 
upon  finding  that  a  claim  was  secured,  has 
no  jurisdiction  to  enter  a  decree  against  a 
creditor,  an  adverse  claimant,  for  the  ex- 
cess value  of  his  security  over  his  debt  with- 
out the  consent  of  such  claimant.  Fitch  v. 
Richardson  (C.  C.  A.,  Ist  Cir.),  16  Am.  B. 
R.  735,  147  Fed.  197. 

76.  In  re  Kolin  (C.  C.  A.,  7th  Cir.),  13 
Am.  B.  R.  531,  134  Fed.  557. 

77.  If  pieferentially  transferred,  it  must 
have  been  within  four  months  of  the  bank- 
ruptcy (§  60-b);  if  fraudulently,  the  State 


statute  of  limitations  controls  (|  70-e). 
See  Gregory  v.  Atkinson  (P.  C,  Mo.),  11 
Am.  B.  R,  495,  127  Fed.  183,  holding  that 
except  as  to  conveyances  or  preferences 
made  within  the  four  months'  period  the 
law  remains  as  it  was  before  the  amend- 
ment. To  a  similar  effect  is  the  case  of 
Harris  V.  First  Nat.  Bank  (Sup.  Ct),  23 
Am.  B.  R.  631,  216  U.  S.  382;  Palmer  v. 
Roginsky  ( D.  C,  N.  Y. ) ,  23  Am.  B.  R.  358, 
175  Fed.  883;  Kewcomb  v.  Biwer  (D.  C, 
So.  Dak.),  29  Am.  B.  R.  15.  So  far  as  these 
cases  deny  the  jurisdiction  of  the  district 
court  to  entertain  suits  by  the  trustee  for 
the  recovery  of  property  fraudulently  con- 
veyed under  %  70-e,  they  'hav«  been  nulli- 
fied by  the  amendment  of  1910. 

Recovery  of  property. —  In  the  case  of 
Linstroth  Wagon  Co.  v.  Ballew  (C*  C.  A., 
5th  CiT.)]  18  Am.  B.  R.  23,  32,  149  Fed. 
960,  Judge  McCormick  said:  "The  amenda- 
tory act  of  1903  gave  concurrent  jurisdic- 
tion to  the  courts  of  bankruptcy  and  any 
State  court  which  would  have  had  jurisuic- 
tion  if  bankruptcy  had  not  intervened,  if 
suits  by  a  trustee  for  the  purpose  of  such 
recoveries  as  are  authorised  by  §  60,  subd. 
h,  and  §  67,  subd.  e,  in  addition  to  those 
which  could  be  entertained  by  the  consent 
of  the  proposed  defendant." 

78.  Lawrence  v.  Lowrie  (D.  C,  Pa.),  13 
Am.  B.  R,  297,  133  Fed.  995;  Horner-Gay- 
lord  Co.  V.  Miller  (D.  C,  W.  Va.),  17  AnL 
B.  R.  257,  147  Fed.  295;  Drew  v.  Myers. 
32  Am.  B.  R.  656,  81  Neb.  760,  116  N.  W. 
781.  Blick  V.  Nimmo  (Md.  Ct.  of  App.), 
30  Am.  B.  R.  770,  772,  citing  text. 

79.  Rector  v.  City  Deposit  Bank  Co..  15 
Am.  B.  R.  336,  200  U.  S.  405,  .where  t)ie 
court  holds  that  where  an  action  ^'** 
brought  by  a  trustee  to  recover  what  is  as- 
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'  If  in  the  district  court,  it  need  not  be  in  the  district  where  the  bankruptcy 
proceeding  is  pending.^  Such  a  suit  could  formerly  be  brought,  under 
certain  circumstances,  in  the  circuit  court,  as  has  already  been  shown.*^^ 

(2)  Who  may  bring  suit. —  The  extension  of  jurisdiction  resulting  from 
the  amendment  of  this  subsection  was  probably  intended  only  for  the  benefit 
of  the  trustee.  The  adverse  claimant  certainly  cannot  sue  under  §•  23-b  in 
the  district  court,^  nor  can  he  by  consent  confer  summary  jurisdiction  upon 
the  court  to  determine  the  merits  of  a  real  adverse  claim  in  property  alleged 
to  belong  to  the  bankrupt  but  in  the  claimant's  possession.^  The  right  to 
sue  in  a  court  of  bankruptcy,  to  recover  property  preferentially  or  fraud- 
ulently transferred,  belongs  exclusively  to  the  trustee.^  But  if  no  trustee 
has  yet  been  chosen,  creditors  may  sue  to  recover  such  property  in  the  State 
or  Federal  courts,  on  behalf  of  themselves  and  all  other  creditors.^  Receivers 
in  bankruptcy  have  no  legal  right  or  capacity  to  recover  a  fraudulent  or 
preferential  transfer  made  by  a  bankrupt ;  this  seems  to  be  established  by  a 
majority  of  the  cases  and  is  based  upon  the  correct  principle.^ 

(3)  When  suits  may  be  brought. — A  district  court  has  by  subsection  b 
of  this  section  full  jurisdiction  to  entertain  a  plenary  suit  to  set  aside  a 
preference  or  a  fraudulent  conveyance  made  within  the  four  months  prior 
to  bankruptcy.  "  To  recover  property  "  undoubtedly  includes  a  suit,  the 
real  purpose  of  which  is  to  annul  an  incumbrance,  other  than  through  legal 


Mrted  to  be  an  aaset  of  the  bankrupt  es* 
tate,  a  Federal  question  ifl  presented,  and 
the  denial  of  the  asserted  right  was  a  de- 
nial of  a  right  or  title  specially  claimed 
under  a  law  of  the  United  States. 

80.  See  Lathrop  v.  Drake,  91  U.  S.  516- 
And  compare  Sherman  v.  Bingham,  Fed. 
Cas.  12,76®,  with  Shearman  v.  Bingham, 
Fed.  Cas.  12,733. 

81.  See  p.  470,  ante;  Bush  v.  Elliott,  15 
Am.  B.  R.  »56,  202  XT.  S.  477. 

88.  Viquesney  v.  Allen  (C.  C.  A.,  4th 
ar.),  12  Am.  B.  R.  402,  131  Fed.  21,  in 
which  the  court  says:  "The  original  act, 
§  23-a,  relates  only  to  controversies  be- 
tween the  trustee  in  bankruptcy  and  ad- 
verse claimants  to  property  acquired  or 
claimed  by  the  trustee.  So  also  §  23-b  re- 
lates only  to  suits  brought  by  trustees  irl 
bankruptcy,  and  the  amendments,  if  ap- 
plicable here,  likewise  only  apply  to  suits 
by  trustees  in  bankruptcy." 

83.  In  re  Teschmacher  &  Mrazav  (D.  C, 
Pa.).  11  Am.  B.  R.  547,  127  Fed.  728. 

84.  Frost  V.  Latham  Co.  (D.  C  Ala.),  25 
Am.  B.  R.  313;  Viquesnev  v.  Allen  (0.  O. 
A.,  4th  dr.),  12  Am.  B.  *R.  402.  131  Fed. 
21.  The  restrictive  effect  of  this  subsec- 
tion has  no  application  to  the  right  of  a 
receiver  to  maintain  or  defend  his  posses- 
sion of  goods  seized  as  those  of  the  bank- 
nipt.  In  re  Lipman  (D.  C,  N.  J.)>  29  Am. 
B.  R.  139. 


89.  Guarantee  Title  &  Trust  Go.  y.  Pearl* 
man  (D.  C,  Pa.),  16  Am.  B.  R.  461,  144 
Fed.  550;  In  re  Schrom  (D.  C,  Iowa),  3 
Am.  B.  R.  352,  97  Fed.  760. 

Right. of  creditors  to  sue. — A  trustee  in 
bankruptcy  represents  all  persons  inter- 
ested in  the  estate  of  the  bankrupt.  He  is 
the  representative  of  the  creditors  of  the 
bankrupt,  and  if  he  in  any  given  case  would 
have  a  right  as  their  representative  to  in- 
stitute a  suit  to  set  aside  a  fraudulent  or 
preferential  transfer,  it  seems  to  follow  as 
a  necessary  consequence  that  such  cred- 
itors are  entitled  to  do  so  also,  in  the  ab- 
sence of  a  trustee,  and  to  maintain  the 
same  until  such  trustee  shall  havp  been 
chosen  when  he  would  be  entitled  to  become 
a  party  plaintiff  in  the  suit.  In  re  Frost 
V.  Latham  &  Co.  (D.  C,  Ala.),  25  Am.  B. 
R.  313,  181  Fed.  866. 

86.  Frost  V.  Latham  &  Co.  (D.  C.  Ala.), 
25  Am.  B.  R.  313,  181  Fed.  866;  Booneville 
National  Bank  v.  Blakev  (C.  C.  A  .  7th 
Cir.).  6  Am.  B.  R.  13,  107  Fed.  891;  Beach 
V.  Macon  Orocery  Go.  (C.  C.  A..  5th  Cir.)-, 
8  Am.  B.  R.  751,  116  Fed.  143.  Contra, 
In  re  Fixen  &  Co.  (D.  C,  Cal.),  2  Am.  B. 
R.  822,  96  Fed.  748;  In  re  McCallum  (T). 
C.  Pa.),  7  Am.  B.  R.  596,  113  Fed.  393.  See 
dispuasion  under  §  2  (3),  Powers  of  Re- 
ceivers, ante. 
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proceedings.^    Thus,  practically  all  suits  to  set  aside  preferences  or  fraud- 
ulent transfers,^  and  to  avoid  liens  other  than  those  through  legal  proceed- 
ings, may  be  laid  in  the  district  court ;  with,  it  is  thought,  in  moat  instances, 
a  reference  by  consent  to  one  of  the  referees  in  bankruptcy,  as  special 
master,  to  hear  and  report  on  the  facts  as  special  master.     Where  the 
litigants  are  at  a  distance  from  the  stated  sittings  of  the  district  court, 
resort   may   still   be   had    to    the    then    more    accessible    State    tribunals. 
In  whichever  court  the  suit  is  laid,   it  at  once  becomes  subject  to  the 
rules   and   practice    there   followed.      It   has   been    held    that    a    district 
court  may  not  entertain  a  plenary  suit  in  equity  to  annul  a  cancellation  of  a 
mortgage,  made  by  the  bankrupt  to  himself  as  executor  under  a  will,  brought 
by   beneficiaries,   where   the   general   creditors   of   the   bankrupt   have  no 
interest.^    Where  neither  of  the  parties  was  a  party  to  the  bankruptcy  pro- 
ceeding, this  section  confers  no  jurisdiction.®^    If  the  property  in  controversy 
is  not  a  part  of  the  bankrupt  estate  and  may  not  be  distributed  in  the  pro- 
ceeding, the  controversy  cannot  be  determined  therein.^*     Irrespective  of 
the  amendment  of  1903,  a  district  court  has  jurisdiction  to  determine  in  a 
plenary  suit,  the  rights  of  parties  in  respect  to  property  which  has  been 
surrendered  by  a  receiver  without  authority.®^    Where  property  has  passed 
into  the  actual  or  constructive  possession  of  the  trustee,  it  has  been  held 
that  the  district  court  may  entertain  a  plenary  suit  brought  against  the 
trustee  to  determine  the  validity  of  lieins  claimed  against  such  property,^ 
but  in  both  instances  jurisdiction  exists  under  §  2   (7)   of  the  act  which 
vests  district  court  with  original  jurisdiction  to  determine  controversies  with 

87.  Ab  Indicating  this,  note  the  use  of  the  word  the  provlBloDS  of  fecUoa  67-«,  and  the  bankruptcy 
••  moumta-anco "   In  |  W-e.     And  compare  Chap-       Q^urt   haa  no  Jurtedlctlon  thereof   under  eectloa 
man  v.  Brewer.  U4  U.  S.  158.    For  an  InteresUng       «»^,        w*,  >^^^        v«^»«. 
case   where   jurisdiction    was   declined,    see    Real       »■*»•     La^c*  ▼.  Bronson  (D.   C,   Conn.).   M  Am. 
Estate  Trust  Co.  v.  Thompson  (D.  C,  Pa.).  7  Am.       B.  R.  61S,  1T7  Fed.  006. 

B.  R.  690,  lia  Fed.  945.  «                            *                   -.^^     w    i^            ^    - 
ta^    a      ^                    *«*           r^^«^N..  Recovery     o£     property     Iteld     vnder 

88.  See   Gregory   v.    Atkinson   (D.    C,    Mo.),    11  ^    ^    ^      «w      w     ,        *               *    w 
Am.  B.  R.  486^  127  Fed.  1B3;  Lynch  v,  Bronson  (D.  "ecret    troat^  The   bankruptcy    court   has   no 

C.  Conn.),  80  Am.  B.  R.  400.  160  Fed.  189.  holding  Jurisdiction  of  an  action  by  a  trustee  In  bank- 
that  where  an  Insolvent  within  the  four  months*  ruptcy,  wherein  no  quesUon  of  preference  is  In- 
period  purchased  merchandise  on  credit  and,  with  ,^'  .  ^  »..^w 
Intent  to  defraud  the  seUer.  transferred  the  same  volved,  to  recover  real  property  which  has  never 
for  an  inadequate  price,  Uie  trustee  of  the  In-  been  in  the  possession  of  bankrupt  or  the  trus- 
solvent  buyer  may  recover  the  value  of  the  prop-  tee,  but  which  is  alleged  to  be  held  by  bankrupt's 


arty. 


wife,  who  received  title  thereto  long  prior  to  the 


89.  Brumley  v.  Jones  (C.  C.  A.,  Bth  Cir.),  IB  ,  *v  .  .  ^  *  *  .  •  *  ..-*  #«r 
Am.  B.  R.  678,  141  Fed.  818,  72  C.  C.  A.  m.  Com-  '°"^  months'  period,  as  trustee,  in  secret  trust  for 
pare  Homer-Gaylord  Co.  v.  Miller  (D.  C,  W.  the  bankrupt,  the  record  title  being  in  her  but  the 
Va.),  17  Am.  B.  R.  257,  147  Fed.  295.  j-eai  ownership  of  the  property  being  in  bankrupt. 

90.  Henrie  ▼•„ Henderson  (C.  C.  A.,  4th  Clr.),  since.  In  such  case,  no  *'  transfer  "  of  the  prop- 
le  Am.  B.   R.  617.  146  Fed.  816.  »*      .        v.            ^         _*.           «*           /r^     n      a 

«fc^-     ....         «  ^,       ^   ^,       ^  «..ji   ^      ..«..   ^-r*  ®rty    Is   shown.     Newcomb   v.    Biwer    (D.    C,   o. 

ttOa.  Matter  of  Olrard  Glased  Kid  Co.   (2)   (D.  ^  f  ^    ^   ,        ^    „    ^, 

C.  Pa.),  14  Am.  B.  R.  486,  186  Fed.  BU.  ^a>^>'  »  -A-™-  S-  »•  ^^ 

Reeovery  of  damaares  for  oonsplraey.  01.  Whitney  v.  Wenman,  198  IT.  S.  688,  14  Am. 
—  A  suit  by  a  trustee  in  which  the  complaint  R  R.  46,  in  which  it  appeared  that  a  temp<Manr 
states  a  cause  of  action  to  recover  damages  for  a  receiver  in  bankruptcy  had  turned  over  to  third 
conspiracy  with  the  bankrupt,  whereby  the  bank-  parties  warehouse  receipts  beloaglng  to  the  bank- 
rupt, known  by  the  defendants  to  be  insolvent.  rupt.  and  it  was  held  that  such  surrender  being 
purchased  goods  on  credit  and  turned  them  over  unauthorised  suit  might  be  brought  by  thfO  trustee 
to  the  defendants  for  less  than  their  value,  is  not  In  a  district  court  to  recover  such  property, 
a  suit  to  set  ^side  a  fraudulent  transfer  within  02.   Goodnough     Mercantile    &    Stock    Ca    ▼> 
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relation  to  estates  of  bankrupts,  rather  than  under  subsection  b  of  §  23.^ 
A  suity  either  at  law  or  in  equity,  may  be  brought  in  the  district  court  to 
recover  a  voidable  pref erenoe  f*  it  will  become  important  in  determining  the 
question  of  jurisdiction  to  ascertain  whether  the  transfer  was  in  fact  pref- 
erential^ and  the  cases  cited  under  §  OO-a-b  will  be  helpf  uL  Where  property 
in  the  possession  of  the  adverse  claimant  was  sold  to  him,  title  thereto  may 
not  be  tried  ia  a  suit  brought  by  the  trustee  in  the  district  court®^  A  plenary 
suit  by  the  trustee  of  a  bankrupt  corporation  to  recoveir  impaid  subscriptions 
is  not  for  the  recovery  of  property  under  this  subsection  and  may  not  be 
brought  in  a  court  of  bankruptcy  without  the  consent  of  the  proposed 
defendants.®*  Suits  for  the  recovery  of  ordinary  contract  debts  are  not 
within  the  meaning  of  this  subsection  as  amended^^ 

h.  Summary  jurisdietio]Lr-«<(l)  In  obnebal. —  The  amendments  have  not, 
it  is  thoij^t,  changed  the  effect  ol  present  precedents  against  the  exercise  of 
jurisdiction  sununarily.  If  the  party  proceeded  against  is  '^  an  adverse 
claimant,"  in  the  broad  sense  of  the  words,  he  should  not,  imder  the  present 
law,  be  asked  to  respond  to  a  petition,  order  to  show  cause^  or  motion,  any 
more  than  he  was  under  the  law  of  1867,  as  it  was  interpreted  in  Eyster  v, 
Gaff.®*  If  the  party  is  in  possession  of  the  property  adversely  claimed  by 
the  bankrupt  or  his  trustee  he  cannot  be  deprived  of  the  right  to  litigate 
the  disputed  right  to  possession  or  ownership  in  a  plenary  suit  brought  either 
in  a  district  court  or  the  proper  State  court.^    A  claimant  may  not  be 


Galloway  (D.  C,  Or.),  19  Am.  B.  R.  344,  15S 
Fed.  504. 

98.  iSee  cases  cited  under  {  2(7),  ante. 

H  Bowman  v.  Alpha  Farms  (D.  C., 
N  Y.),  18  Am.  B.  R.  700,  153  Fed.  880; 
Parker  v.  Black  (D.  C,  N.  Y.),  16  Am. 
B.  R.  202,   143   Fed.   560. 

95.  In  re  Flynn  (D.  C,  N.  Car.),  11  Am. 
B.  R.  318,  126  Fed.  422. 

96.  In  re  Hutchinson  &  Wilmoth  (C.  C. 
A.,  6th  Cir.),  19  Am.  B.  R.  313,  158  Fed. 
"4,  holding  that  a  suit  for  the  recovery  of 
unpaid  stock  subscriptions  is  not  a  suit 
^OT  the  recovery  of  property  under  §  60-b, 
1 67-c,  or  S  70-e.  Compare  Skill  in  v.  Magnus 
(D.  C,  N.  Y.),  19  Am.  B.  R.  397,  162  Fed. 
oS9;  Thrall  v.  Union  Made  Tobacco  Co.,  22 
Am.  B.  R.  287,  54  Ohio  Law  Bull.  732;  In 
re  Eureka  Furniture  Co»  (D.  C,  Pa.),  22 
Am.  B.  R.  395,  170  Fed.  485. 

97.  Bush  V.  Elliott,  15  Am.  B.  R.  565, 
202  U.  S.  477;  Hinds  v.  Moore  (C.  C.  A., 
6th  Cir.),  14  Am.  B.  R.  1,  134  Fed.  221. 

9S.  91  U.  S.  581.  Compare  Bitrbank  v. 
Bigelow,  92  U.  S.  179;  Smith  v.  Mason,  81 
^-  S.  419;  Marshall  v.  Knox,  83  U.  S.  551; 
also  In  re  Rockwood  (D.  C,  Iowa),  1  Am. 
B.  R.  272,  91  Fed.  363 ;  In  re  Kelly  ( D.  C, 


Tenn.),  1  Am.  B.  R.  806,  91  Fed.  504;  In 
re  Franks  (D.  C,  Ala.),  2  Am.  B.  R.  634, 
95  Fed.  635;  In  re  Baudouine  (C.  C.  A.,  2d 
Cir.),  3  Am.  B.  R.  651,  101  Fed.  547;  In  re 
Cohn  (D.  C,  N.  Y.),  3  Am.  B.  R.  421,  98 
Fed.  75.  Cases  contra,  like  In  re  Francis- 
Valentine  Co.  (C.  C.  A.,  9th  Cir.),  2  Am. 
B.  R.  522,  94  Fed.  793,  are  omitted,  be- 
cause, since  the  amendatory  act  of  1903, 
the  reasoning  of  Bardes  v.  Bank  and  the 
analogies  of  the  whole  statute  are  against 
them.  But  when  the  claimant  aleo  is  a 
bankrupt,  summary  jurisdiction  eicists;  In 
re  Rosenberg  (D.  C,  Fa.),  8  Am.  B.  R. 
624,  116  Fed.  402.  See  also  cases  decided 
by  the  Supreme  Court  under  the  present 
law  referred  to  in  the  next  paragraph.  The 
case  of  In  re  Tune'  (D.  C,  Ala.),  8  Am. 

B.  R.  285,  115  Fed.  906,  is  a  valuable  ad- 
dition to  the  discussion  and  points  out 
clearly  when  summary  jurisdiction  should 
be  assuDMd  and  when  not, 

99.  In  re  Knickerbocker  (D.  C,  N.  Y.), 
10  Am.  B.  R.  381,  121  Fed.  1004;  In  re 
Rochford  {C.  C.  A.,  8th  Cir.),  10  Am.  B. 
R.  608,  124  Fed.  182;  Matter  of  Andre 
(C.  C.  A.,  2d  Cir.),   13  Am.  B.  R.  132,  68 

C.  C.  A.  374,  135  Fed.  736. 
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directed  summarily  to  surrender  property  in  his  possession  to  the  trustee, 
upon  the  mere  allegation  of  the  trustee  that  the  claimant's  interest  is  not  in 
good  faith,  and  that  he  intends  to  attack  the  claim  on  the  ground  that  it  is 
fraudulent. ^^  If  it  is  ascertained  upon  investigation  that  the  claim  is 
adverse,  the  court  will  refuse  to  issue  a  summary  order  against  third  persons, 
requiring  them  to  turn  over  property  alleged  to  have  been  transferred  by  the 
bankrupt  after  adjudication.^^^  As  a  matter  of  right,  the  claimant  should 
have  his  day  in  court  in  the  regular  way,  t.  e*,  by  pleadings,  trial,  and 
judgment.  On  the  other  hand,  if  this  claim  is  not  strictly  adverse,  summary 
process  is  permissible,  even  that  of  contempt. ^^ 

(2)  Effect  of  amendment  of  1903. —  The  act  of  1903  having  made 
Bardes  v.  Bank  no  longer  the  law,  it  has  been  suggested  that  resort  may 
now  be  had  to  summary  remedies  in  many  cases  where  it  was  denied  before.  ^^ 
But  the  only  change  accomplished  by  the  amendment  is  to  give  jurisdiction 
of  suits  at  law  and  in  equity  to  recover  property  to  the  district  courts,  as  well 
as  to  the  courts  of  the  State. 

(3)  Jurisdiction  as  dependent  upon  possession. —  The  power  of  the 
district  court  to  proceed  summarily  will  depend  largely  upon  whether  the 
subject-matter  is  in  its  possession,  either  actually  or  constructively;  where 
such  possession  is  shown  the  court  may  proceed  summarily  to  determine 
controversies  in  respect  to  the  property,  and  the  extent  and  character  of  lien« 
thereon  or  rights  therein.^^     Once  acquiring  possession,  the  jurisdiction 


If  a  person  olalms  property  to  his  poiMi- 

Bion.  in  good  faith,  the  referee  cannot  by  sum- 
mary order  direct  that  it  be  surrendered  to  the 
banlirupt's  trustee.  In  re  Walsh  Bros.  (D.  C, 
Iowa).   21  Am.    B.   R.   14.   163  Fed.   352. 

imh  Claim  alleRTed  to  b«  frandolent.— 

In  the  case  of  In  re  Tarbox  (D.  C.  Mass.),  26  Am. 
B.  R.  432.  the  court  aald:  "  The  referee  has  juris- 
diction under  a.  Rumraary  x>etltlon  to  inquire  and 
decide  whether  or  not  the  claim  under  -which 
property  is  held  adversely  to  the  trustee  is  merely 
colorable.  But  unless  lie  can  find  it  merely  color- 
able he  has  no  Jurisdiction  to  proceed  further. 
He  cannot  hear  and  determine  Its  merits  under  a 
summary  petition,  if  there  is  a  real  controversy  as 
to  the  merits.  Plainly,  the  trustee  cannot  enlarge 
the  referee's  Jurisdiction  merely  by  alleging  that 
the  claim  under  wiiich  the  property  is  held  has 
no  merits  or  Is  fraudulent,  or  by  calling  it 
•*  merely  colorable  "  when  no  other  reanonn  appear 
for  so  describing  it  than  Its  alleged  want  of  merit 
or  its  fraudulent  character." 
In  the  ease  of  In  re  Franklin  Suit  A  Skirt  Co. 

(D.    C,    Pa.),   28   Am.    B.    R.    278,    the   court   said: 

"If   as   the   result    of   such   an   inquiry,    it   should 

appear  that  the  goods  In  question  are  held  under 

a  real  adverse  title,  even  If  such  title  be  founded 

upon   what  may  seem  to  be  a  fraud.   It  would,   no 

doubt,    be  necessary  to  light  that  controversy   out 

in  a  plenary  suit;  but  if  there  should  be  no  real 

claim  of  title,  either  fraudulent  or  bona  fide,  and 

if   the   goods   should   be  merely   held  by  a   person 

who  is  the  bankrupt  himself  in  disguise,  the  court 

would    unquestionably    have    power    to    take    the 

fioods  into  its  own  custody  as  the  property  of  the 


bttdkntpt,  and  prooeed  to  admlii]st«r  tli«m  aoond- 

ins  to  law." 
101.  In  re  Hayden  (D.  C.  Haas.),  22  Am.  B.  R. 

764.   172  Fed.   622. 

10».   in  re  Davis  (D.   C,   Tex.),   •  Am.   D.  R. 

670,    U9   Fed.    860. 

10».  Lawrence  v.  Lowrte  (D.  C,  Pa.),  IS  Am. 
B.   R.   297,   138  Fed.  993. 

104.  Whitney  v.  Wenman,  14  Am.  B.  R.  45,  «► 
198  U.  8.  555;  Firat  Nat.  Bank  of  Chicago  v.  Chi- 
cago Title  &  Trust  Co.,  14  Am.  B.  R.  102,  iDS  U. 
S.  280,  where  the  court  states  that  the  rule  in 
force  under  the  act  of  1M7  that  the  bankruptcy 
court  was  without  Jurladlctlon  to  datermiae  ad- 
verse claims  in  property  not  in  posseealoa  of  tbe 
assignee  in  bankruptcy  by  summary  proceedlnf8» 
whether  absolute  title  or  only  a  Hen  was  asserted. 
Is  equally  applicable  under  the  present  law:  0'D«U 
V.  Boyden  (C.  C.  A.,  6th  Cir.),  17  Am.  B.  R.  ^1. 
756,  .150  Fed.  731;  In  re  Baudoulne  (C,  C.  A..  2d 
Cir.),  S  Am.  B.  R.  651,  101  Fed.  574;  In  re  Lem- 
mon  &  Gale  (C.  C.  A..  6th  Cir.),  7  Am.  B.  B.  »l 
112  Fed.  296;  Cleminshaw  v.  International  Shirt  k 
Collar  Co.  (D.  C.  N.  T,).  21  Am.  B.  B.  «!«•  ^^ 
Fed.   797. 

The  poaseaaJoiB  of  tke  roa  draws  to  the 
court  Jurisdiction  of  all  questions  In  raspect  to  title 
or  lien.  In  re  McMahon  (C.  C.  A..  6th  Cir),  17  Am.  B. 
R.  530,  147  Fed.  684.    Where  the  property  is  In  pos- 
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to  determine  by  plenary  suit  or  summary  proceedings  all  conflicting  claims 
will  remain  in  the  court,  and  there  can  be  no  interference  with  such  pos- 
session upon  the  part  of  any  other  coiirt,  except  by  way  of  review  or  appeal.^®' 
For  instance,  where  a  third  person  claims  an  interest  in  property  in 'the 
possession  of  the  bankrupt  at  adjudication  and  which  thereupon  passed  into 
the  possession  of  the  trustee,  the  referee  may,  by  summary  proceeding,  require 
the  claimant  to  appear  in  the  bankruptcy  court,  and  may  adjudicate  the 
rights  of  the  parties  in  respect  to  such  property.*^     The  jurisdiction  to 


eession  of  the  trustee,  the  bankmptcy  court 
may.  upon  notice  to  claimants,  determine 
the  conflicting  claims  of  the  parties  inter- 
c-sted  in  the  property.  In  re  Noel  (D.  C, 
Md.»,  14  Am.  B.  R.  715,  137  Fed.  694.  The 
hare  possession  of  the  property  by  the  court 
through  its  oflReers,  is  suflicient  to  give 
the  court  jurisdictioii  to  determine  to  whom 
the  property  belongs.  In  re  Leeds  Woollen 
Mills  (D.  C,  Tenn.),  Id  Am.  B.  R.  136, 
129  Fed.  922. 

105.  Mound  Mines  Co.  v.  Hawthorne  (C. 
C.  A.  8th  Cir.),  23  Am.  B.  R.  242,  173  Fed. 
882;  In  re  Schermerhorn  (C.  C.  A.,  8th 
Cir),  16  Am.  B.  R.  507,  145  Fed.  341;  In 
re  Moody  (D.  C,  Iowa),  12  Am.  B.  R.  718, 
724,  131  Fed.  525;  In  re  Rochford  (C.  G. 
A.,  8th  Cir.),  10  Am.  B.  R.  608,  124  Fed. 
187;  Crosby  v.  Spear,  98  Me.  542,  11  Am. 
B.  R.  613;  Chauncey  v.  Dyke  Bros.  (C.  C. 
A^  8th  Cir.),  9  Am.  B.  R.  444,  119  Fed.  1, 
holding  that  where  the  bankruptcy  court 
in  the  exercise  of  its  customary  jurisdiction 
obtains  the  lawful  custody  of  property  to 
which  liens  attach,  it  has  the  jurisdiction 
to  determine  the  relative  priorities  of  con- 
flicting claims  to  the  fund  realized  from 
ttie  sale  of  the  property;  In  re  Reynolds 
iD.  C,  Mont.),  11  Am.  B.  R.  758,  127  Fed. 
760;  In  re  Kellogg  (C.  0.  A.,  2d  Cir.),  10 
Am.  B.  R.  7,  121  Fed.  333;  In  re  McCal- 
lam  (D.  C,  Pa.),  7  Am.  B.  R.  596,  113  Fed. 
393;  In  re  Whitener  (C.  C.  A.,  5th  Cir.), 
:  Am.  B..  R,  198,  105  Fed-  180;  Keegan  v. 
King  (D.  C,  Ind.),  3  Am.  B,  R.  79,  96  Fed. 
T5S.  See  also  cases  cited  under  S  2(7), 
ante. 

Court  acquiring  possession. —  In  the  case 
of  Murphy  ▼.  John  Hoffman  Co.,  211  U.  8. 
562,  21  Am.  B.  R.  487,  affg.  1S7  N.  Y.  548, 
the  court  said:  ''But  where  the  property 
in  dispute  is  in  the  actual  possession  of  the 
coort  of  bankruptcy  there  comes  into  play 
another  principle,  not  peculiar  to  courts 
of  bankruptcy,  but  applicable  to  all  courts, 
federal  or  state.  Where  a  court  of  compe- 
tent jurisdiction  has  taken  property  into  its 
pOBsession  through  its  officers  the  property 
ifl  thereby  withdrawn  from  the  jurisdiction 


of  all  other  courts.  The  court  having  pos- 
session of  the  property^  has  an  ancillary 
jurisdiction  to  hear  and  determine  all  ques- 
tions respecting  the  title,  possession  or  con- 
trol of  the  property.  In  the  courts  of  the 
United  States  this  ancillary  jurisdiction 
may  be  exercised,  though  it  is  not  author- 
ized by  any  statute.  The  jurisdietion  in 
such  cases  arises  oat  of  the  possession  of 
the  property  and  is  exclusive  of  the  juris- 
diction of  all  other  courts,  although  other- 
wise the  controversy  would  be  cognizable 
in  them.  Accordingly,  where  property  was 
in  the  possession  of  the  bankrupt  at  the 
time  of  the  appointment  of  a  receiver,  it 
was  held  that  the  bankruptcy  court  had 
jurisdiction  to  determine  the  title  to  it,  as 
against  an  adverse  claimant,  and  that  the 
receiver  had  no  right  to  deliver  it  to  him 
without  the  order  of  the  court."  In  thia 
case  the  court  held  that  the  seizure  of  goods 
in  the  possession  of  a  receiver  appointed 
in  the  bankruptcy  court  could  not  be  in- 
terfered  with  on  a  writ  of  replevin  from 
another   court. 

loe.  Claim  to  property  in  possession  of 
bankrupt  which  passes  to  trustee.— In 
Mound  Mines  Co.  v.  Hawthorne  (C.  C.  A., 
8th  Cir.),  23  Am.  B.  R.  242,  173  Fed.  S82, 
the  court  says:  "The  law  is  now  settled 
that  the  interest  of  a  third  party  in  prop- 
erty claimed  to  belong  to  the  bankrupt  es- 
tate which,  at  the  time  of  the  institution 
of  the  proceedings  in  bankruptcy,  is  in  the 
possession  of  such  third  person  claiming 
an  interest  therein,  can  only  be  determined 
by  an  original  suit  brought  for  that  pur- 
pose. Where,  however,  property  which  is 
in  the  possession  of  a  bankrupt  at  the  time 
of  tiie  bankruptcy  proceedings  and  passes 
as  a  part  of  his  estate  into  the  possession 
of  the  trustee  in  bankruptcy,  and  a  third 
party  claims  au  interest  therein,  the  ref- 
eree may,  by  a  summary  proceeding,  re- 
quire such  third  party  to  appear  in  the 
bankruptcy  court,  present  his  claim,  and 
the  referee  may  adjudicate  the  rights  of 
the  parties  in  respect  thereof."  In  re  Ep- 
stein (C.  C.  A.,  8th  Cir.),  19  Am.  B.  R.  89, 
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prooet^  summarily  is  not  lost  by  the  unautliorized  surrender  of  poeeession  by 
offio^ia  of  the  court  or  by  seizure  of  the  property  by  an  adverae  claimant^ 
If  the  property  claimed  was  in  the  poadeseion  of  an  agent  of  the  bankrupt,  it 
will  be  deemed  to  have  been  transferred  to  the  po8sessi(m  of  the  trustee  and 
the  bankruptcy  court  may  exercise  summary  jurisdiction  over  it**  And 
property  in  the  hands  of  an  officer  of  a  bankrupt  corporation  which  belongs 
to  the  corporation  may  be  somimarily  seized  by  an  ofiicer  of  the  court,  and 
thereupon  comes  into  the  possession  of  the  court  so  as  to  authorize  the  exer- 
cise of  summary  jurisdiction  by  the  court.*^     Wherever  a  receiver  in  bank- 


156  Fed.  42,  in  which  it  was  held  that  a 
court  of  bankruptcy  may,  by  summary  pro- 
cess, require  those  who  assert  title  to,  or 
an  interest  in  property,  Avhich  has  right- 
fully come  into  its  possession  and  control 
as  part  of  the  bankrupt  estate,  to  present 
their  claims  to  that  court,  and  the  notice 
being  reasonable,  may  proceed  to  adjudi- 
cate the  merits  of  such  claims. 

107.  In  re  Schermerhorn  (C.  C.  A.,  8th 
Cir.),  16  Am.  B.  R.  507,  145  Fed.  341.  See 
also  Whitney  v.  Wenman,  198  U.  S.  539,  14 
Am.  B.  R.  45 ;  Mueller  v.  Nugent.  184  U.  S. 
1,  7  Am.  B.  R.  Z2A;  White  v.  Schloerb,  178 
U.  S.  542,  4  Am.  B.  R.  178;  Chauncey  y. 
Dyke  Bros.  (C.  C.  A.,  8th  Cir.),  9  Am.  B. 
R.  444,  110  Fed.  1;  In  re  Corbett  (D.  C, 
Wis.).  5  Am.  B.  R.  224,  104  Fed.  872 j  In 
re  Rose  Shoe  Mfg.  Co.  (C.  C.  A.,  2d  Cir.), 
21  Am.  B.  R.  725,  168  Fed.  39.  holding  that 
where,  under  a  claim  of  ownership,  there 
is. taken  from  the  possession  of  a  receiver 
property  held  by  him  as  part  of  the  bank- 
rupt's estate,  the  court  of  bankruptcy  has 
jurisdiction  to  compel  its  return  by  sum- 
mary order,  and  may  adjudicate  all  claims 
relating  thereto. 

Fraudulent  transfer  of  assets  to  corpora- 
tion, formed  by  alleged  bankrupt,  during 
the  four  months'  period,  for  purpose  of 
ayoidlng  administration  in  bankruptcy  does 
not  affect  summary  jurisdiction.  Matter 
of  Berkowitz  (Rev.,  N.  J.),  22  Am.  B.  R. 
2^7. 

108.  Possession  of  agent.— Mueller  ▼. 
Nugent,  184  V.  S.  1.'7  Am.  B.  R.  224,  where 
it  appeared  that  the  property  of  the  bank- 
nipt 'was  in  the  hands  of  the  third  person 
before  the  filing  of  the  petition  in  bank- 
ru])tcy,  as  an  a«;tMit  of  the  bankrupt,  and 
in  respect  to  wliicli  lie  asserted  no  adverse 
,  claim;    it    was    lield    that    the    bankruptcy 


court  had  power,  by  summary  proceeding, 
to  compel  the  surrender  of  the  property  to 
the  trustee. 

Where  a  third  party  does  not  admit 
that  he  is  entitled  to  the  possession  of  prop- 
erty and  makes  no  claim  to  title  thereto,  he 
may  not  object  to  the  exercise  of  summary 
jurisdiction  by  a  court  of  bankruptcy  in 
attempting  to  trace  into  his  hands  property 
of  the  bankrupt,  where  such  property  or  its 
proceeds  are  traced  through  the  hands  of 
the  bankrupt  into  the  possession  of  the 
agent.  The  trustee  may  demand  that  the 
agent  be  compelled  to  make  good  or  account 
for  the  bankrupt's  property.  In  re  Fogel- 
man  (D.  C,  N.  Y.),  26  Am.  B.  R.  742. 

Officer  of  bankrupt  corporation.— The 
District  Court  has  jurisdiction  to  order  an 
officer  of  a  bankrupt  corporation  to  turn 
over  property  of  such  corporation,  which  he 
holds  without  himself  making  any  adverse 
claim  to  it.  In  re  Brockton  Ideal  Shoe  Co. 
(C.  C.  A.,  2d  Cir.),  29  Am.  B.  R.  846. 

Insurance  policy  in  possession  of  bank- 
rupt's wife. —  Where  it  appears  that  bank- 
rupt's wife  had  in  her  possession  a  policy 
of  insurance  taken  out  by  bankrupt  on  his 
life  and  that  slie  bad  paid  premiums  on 
said  policy  with  money  which  she  herself 
had  earned,  the  bankrupt  should  not  be  re- 
quired by  summary  order  to  surrender  such 
policy,  but  he  should  only  be  required  to 
assign  to  his  trustee  in  writing  his  rights 
thereunder.  In  re  Loveland  (C.  C,  A.,  Ist 
Cir.),  29  Am.  B.  R.  560. 

108a.  Le  Master  v.  Spencer  (C.  C.  A.,  8th 
Cir.),  29  Am.  B.  R.  264,  in  which  case  it 
was  held  that  where  upon  the  arrept  of  the 
secretary,  treasurer  and  general  manager 
of  a  corj)oration  upon  a  criminal  charge,  » 
large  sum  of  money,  valuable  jewelry  and 
other  property  was  found  upon  his  person, 
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xuptcj  is  directed  by  the  court  to  sell  asBets  in  his  posseesion^  the  parties 
concerned  in  the  sale  are  subject  to  the  mxmmasrj  jurisdiction  of  the  court, 
Aid  the  court  may  direct  the  manner  of  the  completion  of  the  contracti^ 
Property  is  in  possession  of  the  court  when  an  officer  of  the  court  is  in 
possession,  whether  such  officer  be  a  trustee,  a  receiver,  or  any  other  judicial 
representative.^  The  test  of  the  summary  jurisdiction  is  that  the  court  of 
bankruptcy,  through  the  act  of  its  officers,  such  as  referees,  receivers  or 
tinstees,  has  taken  possession  of  the  res  as  the  property  of  the  banknipt.^^ 
Upon  the  £ling  of  a  petition  in  bankruptcy,  followed  by  adjudication,  the 
property  in  the  possession  of  the  bankrupt  of  which  he  claims  the  ownership 
passes  at  once  into  the  custody  of  the  court  of  bankruptcy  and  becomes 
subject  to  its  jurisdiction.^"  The  jurisdiction  pertains  to  the  hearing  ^and 
determination  of  all  adverse  claims  involving  title  and  possession  or  control 


and  the  marslial,  acting  under  a  special 
warrant  issued  upon  the  application  of  cred- 
itors petitioning  for  the  corporation's  ad- 
judication in  bankruptcy,  seized  such  prop- 
erty in  the  custody  of  the  6heriff  as  assets 
of  the  alleged  bankrupt,  the  District  Court 
had  jurisdiction  to  determine  the  claim,  of 
the  accused  to  such  property. 

109.  Mason  v.  V/olkowich  (C.  C  A.,  Ist 
Or.),  17  Am.  B.  R.  709,  160  Fed.  699. 

110.  In  re  Franklin  Lumber  Go.  (D.  C, 
X.  J.),  17  Am.  B.  R.  443,  4415,  147  Fed. 
S52;  In  re  Rpnda  (D.  C,  Pa.),  17  Am.  B. 
R.  531.  523,  149  Fed«  614;  Crosby  v.  Spear, 
11  Am.  B.  R.  613,  98  Me.  542;  McFarland 
Carriage  Co.  v.  Solanas  (D.  C,  La.),  6  Am. 
B.  R.  221, 106  Fed.  145,  holding  that  a  thing 
h  in  cusiodia  legis  when  it  is  shown  that 
it  has  been  and  is  subject  to  the  official 
rustody  of  a  judicial  executive  officer  in 
pursuance  of  his  execution  of  a  legal  writ. 

Where  bankrupt's  receiyer  actually  ob- 
tained possession  of  goods  at  the  very  in- 
ception of  a  controversy  concerning  the  title 
thereto  and  they  remained  in  his  posses- 
sion and  that  of  the  trustee  until  sold  by 
order  of  the  court  and  consent  of  all  par- 
ties, since  which  time  the  trustee  held  the 
proceeds,  the  bankruptcy  court  had  juris- 
diction to  determine  the  title  to  the  goods 
in  summary  proceedings.  Salsburg  v. 
Blackford  (C.  C.  A.,  4th  dr.),  29  Am.  B. 
K.  320,  affg.  27  Am.  B.  R.  64,  190  Fed.  53. 

111.  Te«t  of  summary  jurisdiction. —  In 
the  case  of  In  re  Rathman  (C.  C.  A.,  8th 
Cir.).  25  Am.  B.  R.  246,  183  Fed.  913,  the 
court  cited  the  cases  of  Murphy  y.  John 


Hoffman  Co.,  211  U.  S.  562,  21  Am.  B.  R. 
487;  Whitney  v.  Wenman,  198  U.  S.  539, 14 
Am.  B.  R.  45;  White  v.  Schloerb,  178  U.  S. 
542,  4  Am.  B.  R.  178,  and  said:  "It  is 
the  taking  possession  of  the  property  as  the 
property  of  the  bankrupt,  by  the  act  of 
some  officer  of  the  bankruptcy  court,  such 
as  a  referee,  a  receiver  or  a  trustee.  This 
is  the  touchstone  of  its  summary  jurisdic- 
tion, unless  indeed  the  declaration  of  the 
Supreme  Court  in  Babbitt  v.  Dutcher,  216 
U.  S.  102,  23  Am.  B.  R.  519.  deprives  it  of 
the  power  to  acquire  this  summary  juris- » 
diction  to  determine  adverse  claims  to  liens 
upon  and  titles  to  property  of  the  bank- 
rupt, created  by  mortgages  and  conveyances 
made  prior  to  the  filing  of  the  petition  in 
bankruptcy,  and  even  by  acquiring  posses- 
sion of  the  property." 

lia.  In  re  Gutman  &  Wenk  {D.  C,  N. 
Y.),  8  Am.  B.  R.  252.  114  Fed.  1009;  In  re 
Granite  City  Bank  (C.  C.  A.,  8th  Cir.), 
14  Am.  B.  R.  404,  137  Fed.  818;  In  re 
Hobbs  (D.  C,  W.  Va.),  16  Am.  B.  R.  544, 
145  Fed.  211;  In  re  Schermerhorn  (C.  C.  A., 
8th" Cir.),  16  Am.  B.  R.  507,  145  Fed.  341, 
where  the  court  said :  "  Upon  the  filing 
of  a  petition  in  bankruptcy,  followed  by  an 
adjudication,  all  property  in  the  possession 
of  the  bankrupt  of  which  he  claims  the 
ownership  passes  at  once  into  the  custody  of 
the  court  of  bankruptcy,  and  becomes  sub- 
ject to  its  jurisdiction  to  determine,  by 
plenary  action  or  summary  proceeding,  as 
the  nature  of  the  case  demands,  all  adverse 
or  conflicting  claims  thereto,  whether  of 
title  or  of  lien;  and  that  court  may,  by  the 
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of  property  which  is  in  pod^ssion  of  the  trustee  as  assets  of  the  estate/^ 
It  has  been  expressly  stated  in  a  number  of  eases  that  the  property  of  the 
bankrupt,  after  the  iiling  of  the  petition  against  him  and  before  adjudication 
thereon,  is  in  custodia  legis;  that  from  that  time  it  becomes  subject  to  the 
prehensory  poweor  of  the  court  and  the  bankrupt  or  his  creditors  cannot  take 
any  action  in  respect  to  it"'  This  principle  is  based  upon  the  often-repeated 
statement  that  the  filing  of  a  petition  is  a  caveat  to  all  the  world,  and  is  in 
fact  an  injunction  and  attachment."*  But  it  applies  only  to  parties  who 
have  no  substantial  claim  to  a  lien  upon  or  title  to  the  property  of  the  bank- 
rupt; as  against  those  who  have  such  claims  the  filing  of  tlie  petition  is 
neitlier  a  caveat  nor  an  attachment  Until  the  bankruptcy  court  takes  actual 
possession  of  the  property  by  some  act  of  one  of  its  officers,  or  makes  such 
claimants  parties  to  the  proceeding  by  some  order  or  process,  or  notice  of 
the  proceeding  comes- to  them,  their  liens,  titles  and  remedies  are  unaffected 
thereby  and  they  are  strangers  to  the  proceeding."^  A  bank  may  not  be 
required  by  summary  order  to  turn  over  to  the  tmstee  in  bankruptcy  of  a 
depositor,  the  amount  paid  by  it  on  checks  subsequent  to  the  filing  of  a 
hankruptcy  petition  against  such  depositor,  of  which  it  had  no  actual  notice,"* 


process  of   injunction,  protect  its  jurisdic- 
tion against  interference." 

112a.  Bear  Gutch  Placer  Mining  Co.  v. 
Walsh  (D.  C,  Mont.),  28  Am.  B.  R.  724, 
holding  that  a  suit  in  equity  seeking  to 
<iuiet  title  to  an  electric  power  and  light 
plant,  erected  without  consent  by  bankrupt 
upon  land  of  the  complainant,  to  the  land 
covered  thereby,  and  also  to  a  water  ditch, 
all  of  which  are  in  the  possession  of  bank- 
rupt's trustee  as  assets,  will  not  be  treated 
as  independent  and  original,  but  as  merely 
ancillary  to  the  bankruptcy  proceedings 
and  the  bill  as  merely  a  petition  therein,  as- 
serting and  seeking  determination  of  a 
claim  to  property  in  the  custody  of  the 
court;  and  in  such  proceedings  the  bank- 
ruptcy court  has  full  jurisdiction  to  render 
a  final  judgment  or  decree  binding  the  par- 
ties. 

113.  In  re  Duncan  (D.  C  S.  Car.).  17 
Am.  B.  R.  283,  2&8,  148  Fed.  464;  In  re 
Granite  City  Bank  (C.  C.  A..  8th  Cir.).  14 
Am.  B.  R.  404,  137  Fed.  818.  See  also  Mat- 
ter of  Leigh  (D.  C,  HI.),  31  Am.  B.  R.  379. 

114.  Mueller  v.  Nugent.  7  Am.  B.  R.  224, 
184  U.  S.  1.  This  declaration  has  been  re- 
Xjcpted  in  a  great  number  of  cases  with  the 
same  effect  and  purpose;  these  cases  are  too 
•numerous  to  cite.  See  cases  cited  in  note 
30  under  section  18. 


115.  In  re  Rathman  (C.  C.  A.,  8th  Cir.). 
25  Am.  B.  R.  246,  183  Fed.  913,  citmg  Jac 
quith  V.  Rowley.  188  U.  S.  620.  625,  9  Am. 
B.  R.  525 ;  York  Mfg.  Co.  T.  Cassell,  201  U. 
S.  344,  352,  15  Am.  B.  R.  633;  Hiscock  v. 
Varick  Bank  of  New  York,  206  U.  S.  28. 
1«  Am.  B.  R.  1. 

116.  Application  of  principle  where  bank 
pays  check  drawn  by  bankrupt. — In  the  case 
of  Matter  of  Zotti  (C.  C.  A.,  2d  ar.),  26 
Am.  B.  R.  234,  the  court  said:  "Of  courw 
the  trustee  can  after  adjudication,  and  the 
receiver  before,  compel  the  surrender  of  as- 
sets in  the  possession  of  the  bankrupt,  or 
of  the  alleged  bankrupt,  or  of  any  one  for 
him.  As  to  such  persons,  the  filing  of  the 
petition  may  be  a  caveat,  attachment  and 
injunction.  Mueller  v.  Nugent,  184  U.  S.  1- 
7  Am.  B.  R.  224,  was  just  such  a  case.  The 
banknipt  had  presented  to  his  son  the  pro- 
ceeds of  substantially  all  his  property  im- 
mediately before  the  petition  was  filed.  In 
summary  proceedings,  before  the  referee,  to 
make  the  son  surrender  these  money.**,  he 
merely  denied  jurisdiction  that  he  had  re- 
ceived them  before  the  petition  was  filed.' 
(The  court  then  quoted  at  length  from 
the  opinion  of  Chief  Justice  Fuller  in  such 
case) :  "...  We  think  this  language 
was  never  intended  to  be  applied  to  a  bank 
which  has  honestly  paid  cheeks  of  the  de 
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The  principle  above  declared  was  never  intended  to  prevent  tHe  consum- 
mation of  legitimate  business  transactions  which  were  being  conducted  at 
the  time  a  petition  was  filed  against  one  or  tlie  other  of  the  parties  to  such 
transaction."'  In  any  event  whether  the  property  vests  at  the  time  of  the 
filing  of  the  petition  or  upon  the  adjudication  the  possession  of  the  bankrupt 
becomes  that  of  the  court  and  from  either  of  such  times  the  court  may 
proceed  summarily  in  respect  to  the  property  of  the  bankrupt^*  The  prop- 
erty need  not  be  in  the  actual  possession  of  the  court  in  order  to  justify 
nummary  process,  as  for  instance  where  the  bankrupt  was  possessed  of  a 
^:at  in  a  stock  exchange  and  according  to  the  rules  of  which  proceedings 
must  be  taken  to  complete  a  transfer  thereof ;  in  such  a  case  the  seat  passed 
to  the  bankruptcy  court  subject  to  the  required  transfer  and  the  court  may 
summarily  direct  the  necessary  action  to  be  taken  to  complete  the  transfer. ^^^ 


pofiitor  without  notice  that  any  petition  in 
bankruptcy  has  been  filed  against  him  and 
who  may  never  be  adjudicated  a  bankrupt 
Mi  aUr 

117.  Lesitimate  basiiieaa  transactioiis.—- 
In  the  case  of  Matter  of  Murtens  (G.  O.  A., 
2d  Cir.),  15  Am.  B.  R.  362,  142  Fed.  445, 
75  C.  C.  A.  548,  the  court  said:  "Under 
the  former  act  there  were  many  decisions, 
that  a  lien  previously  acquired  could  not 
be  enforced  subsequent  to  the  commence- 
ment of  the  proceeding,  except  with  the  per- 
mission of  the  bankruptcy  court.  The  Su- 
preme Court,  however,  refused  to  sanction 
these  decisions,  and  held  that  the  lienor 
was  entitled  to  perfect  his  title  and  enforce 
his  rights  as  though  no  proceeding  had 
been  commenced.  Eyster  t.  GafP,  91  U.  S. 
521,  23  L.  Ed.  403;  Jerome  ▼.  McCarter, 
^4  U.  S.  734,  24  L.  Ed.  136.  The  change  in 
the  present  act,  by  which  the  trustee's  title 
is  that  only  which  exists  at  the  date  of  the 
adjudication,  remoTes  any  uncertainty 
▼hich  arose  under  the  act  of  1867.  It  was 
intended,  we  think,  to  permit  all  legitimate 
business  transactions  between  a  debtor  and 
those  dealing  with  him  to  be  carried  out  and 
consummated  as  freely  until  he  has  been 
adjudicated  a  bankrupt  as  'though  no  pro- 
(ceding  were  pending.  In  many  cases  the 
proceeding  against  an  alleged  bankrupt  is 
unfounded,  and  for  this  and  other  reasons 
never  culminates  in  an  adjudication.  While 
the  filing  of  a  petition  in  bankruptcy  is  a 
caveat  to  all  the  world,  the  notice  ought  not 
io  have  the  effect  of  paralyzing  all  business 
deah'ngs  with  the  debtor,  or  to  prevent  lien- 


ors or  pledgees  from  enforcing  their  con- 
tracts. This  is  its  practical  effect  if  the 
rights  and  remedies  of  all  concerned  are  in 
suspense  until  it  can  be  ascertained  whether 
an  adjudication  is  or  is  not  to  follow  the 
commencement  of  the  proceeding." 

118.  In   re  Kleinhans    (D.   C,  N.  Y.),   7 
Am.   B.   R.  -605,   113   Fed.   107;    Bryan    v. 
Bemheimer,  1<81  U.  S.  188,  5  Am.  B.  R.  623;  ; 
In  re  Davis  Tailoring  Co.    (D.  C,  N.  J.),  ; 
16  Am.  B.  R.  486,  144  Fed.  285,  where  it  ' 
appeared  that  four  days  prior  to  the  filing 
of  a  petition  against  the  bankrupt  property 
was  purchased  from  him  and'  it  was  held 
that   the  question  as  to   the  title   of  the 
property   could    not   be    adjudicated    sum- 
marily by  the  district  court. 

Recovery  from  third  person. —  A  sum-  > 
mary  proceeding  to  recover  alleged  assets 
from  the  possession  of  a  third  person  can- 
not be  transformed  by  the  bankruptcy 
court  into  a  suit  to  set  aside  several  trans- 
actions, either  as  preferences  or  as  fraud- 
ulent agreements,  and  where  such  alleged 
assets  are  in  the  actual  and  exclusive  pos- 
session of  such  third  person,  under  a  claim 
of  title  that  is  supported  by  a  good  deal 
of  evidence  the  sole  remedy  of  the  receiver 
or  trustee  in  bankruptcy  is  a  plenary  suit; 
In  re  Glenn  (D.  C,  Pa.),  25  Am.  B.  R.  806, 
185  Fed.  554. 

119.  O'Dell  V.  Boyden  (C.  C.  A..  6th 
Cir.),  17  Am.  B.  R.  751,  150  Fed.  731; 
Page  V.  Edmunds,  187  U.  8.  596,  9  Am. 
B.  R.  277.  See  also  Sparhawk  v.  Yerkes, 
142  U.  S.  1;  Hyde  v.  Woods,  94  U.  S.  523; 
In  re  Ketch um,  1  Fed.  840. 
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If  property  of  the  bankrupt  is  wrongfully  withheld  or  ifi  fraudulently  and 
illegally  retained  by  a  third  party,  he  may  be  compelled  summarily  t» 
surrender  it  to  the  trustee.^  If  it  be  asserted  that  a  third  person  is  in 
fraudulent  poeseasion  of  property  belonging  to  the  bankrupt,  it  should  be 
clearly  shown  tha.t  such  property  may  be  sufficiently  identified  to  enable 
the  proper  officer  to  take  it  into  his  possession."^  If  property  fraudulently 
transferred  by  the  bankrupt  subsequent  to  the  adjudication,  is  sold  or  mingled 
with  the  vendee's  property  so  as  not  to  be  capable  of  identification,  the  court 
may  direct  the  vendee  to  restore  the  value  of  the  goods.^^  It  does  not 
follow  that  a  bankrupt  or  a  third  party  may  be  summarily  ordered  to  deliver 
property  to  the  trustee,  because  such  property  Was  conveyed  within  the  four 
months'  period,  with  alleged  intent  to  defraud  creditors;  it  may  be  that  the 
transferee  has  a  valid  claim  to  such  property,  notwithstanding  such  transfer; 
it  should  appear  that  the  possession  and  control  of  the  property  is  in  the 
bankrupt  or  in  one  who  holds  for  him  or  in  liis  right.*^  The  bankruptcy 
court  may  not  determine  in  a  summary  proceeding  adverse  claims  created 
before  the  filing  of  the  petition  in  bankruptcy  to  liens  upon  and  titles  to 
property  claimed  by  the  trustee  as  that  of  the  bankrupt,  unless  the  trustee 
is  in  the  possession  of  such  property.^^'  Where  the  claim  of  possession  as 
against  the  trustee's  right  of  possession  is  based  solely  on  an  attachment 
lien  which  is  annulled,  by  the  adjudication  in  bankruptcy,  the  person  or 
officer  so  in  possession  holds  as  bailee  for  the  trustee,  and  may  be  requires! 
to  deliver  the  property  by  summary  order  iissued  from  tlie  bankruptcy  court,^** 


120.  In  re  Famous  Gotbing  Co.  (D.  C, 
N.  Y.).  24  Am.  B.  R,  7S0,  179  Fed.  1,015; 
American  Trust  Co.  of  Pittsburgh  v.  Wallis 
(C.  C.  A.,  3d  Cir.),  11  Am.  B.  R.  360,  126 
Fed.  464;  In  re  Friedman  (D.  C,  N.  Y.), 
18  Am.  B.  R.  712,  153  Fed.  939. 

Summary  proceedings  to  recover  goods 
held  for  bankrupt's  benefit. —  The  bank- 
ruptcy court  has  jurisdiction  to  summarily 
determine  whether  certain  specified  goods 
are  the  property  of  an  alleged  bankrupt  and 
are  being  withheld  from  his  receiver  by  a 
person  who  is  merely  the  bankrupt  under 
another  name,  and  for  that  purpose  may 
issue  process  and  call  before  it  the  neces- 
sary parties  and  witnesses.  In  re  Frank- 
lin Suit  &  Skirt  Co.  (D.  C,  Pa.),  28  Am. 
B.  R.  278. 

121.  In  re  Jackier  (D.  C,  Pa.),  24  Am. 
B.  R.  790,  179  Fed.  720. 

121a.  In  re  Denson  (D.  C,  Ala.),  28  Am. 
B.  R.  158. 

122.  In  re  JfiBen.son  (D.  C,  N.  J.),  24 
Am    B.  R.  915,  182  Fed.  912. 

Corporate   stock  issued  in  exchange  for 


property  of  bankrupt. —  Where  more  than 
four  months  prior  to  the  filing  of  a  petition 
against  him.  a  bankrupt  had  transferred 
his  property  to  a  corporation  in  exchange 
for  stock,  -  a  portion  of  which  was  issued 
to  others,  such  stockholders  should  not  be 
proceeded  against  summarily  to  have  their 
stock  turned  over  to  the  tn»stee  in  bank* 
ruptcy  as  the  property  of  the  bankrupt '» 
estate,  on  the  theory  that  the  original 
transfer  by  the  bankrupt  of  hia  property 
to  the  corporation  in  exchange  for  stock 
waa  fraadulent,  but  the  issue  should  be  de- 
t^mined  in«a  plenary  suit  by  the  trustee^ 
even  if  objection  to  the  jurisdiction  of  the 
bankruptcy  court  be  deemed  waived  by 
answering  to  the. merits,  it  appearing  that 
various  other  transactions,  involving  the 
rights  of  an  infant,  required  determination 
in  passing  upon  the  validity  of  the  stock- 
holders' claim  of  title.  In  re  Mills  (D.  Cr 
N.  Y.),  25  Am.  B.  R.  278,  179  Fed.  409. 

123.  In  re  Rathman  (C.  C.  A.,  8th  Cir.). 
26  Am.  B.  R.  246,  183  Fed.  913. 

124.  Staunton  v.  Wooden    (C.  C.  A.,  9th 
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If  property  of  the  baiikrupt,  once  in  the  possession  of  the  courts  has  been 
sold  by  the  trustee  without  authojity  the  court  may  summarily  direct  the 
retutn  of  such  property.^  Summary  jurisdiction  may  not  be  exercised  to 
determine  adverse  clain[is  to  property  not  in  the  possession  of  the  trustee, 
whether  the  adverse  claimant  asserts  absolute,  title  or  merely  a  lien.^*  Where 
securities  are  pledged  for  the  payment  of  a  debt  owing  by  the  bankrupt, 
and  are  in  the  possession  of  the  pledgee  at  the  time  of  the  adjudication  and 
other  parties  assert  a  claim  to  such  securities  the  claim  is  adverse,  and  the 
referee  may  not  summarily  determine  the  right  of  the  trustee  to  the  pos- 
session of  the  securities.  The  claimant's  are  entitled  to  the  benefit  of  a 
plenary  suit.^^^     The  claim  of  a  bank  to  ordinary  deposits  made  by  a  bank- 


Cir.),  24  Am.  B.  R.  736,  179  Fed.  61;  In 
re  Grassier  (C.  C.  A.,  9tb  Cir.),  18  Am.  B. 
R.  694,  154  Fed.  478. 

PosBesfldon  of  property  attached.— An' 
attachment  upon  property  is  discharged  hj 
the  deotor's  adjudication  as  a  bankrupt. 
The  adjudication  operates  as  a  seisure  to 
the  attached  property  which  ia  in  otiatodia 
legis  from  that  time,  and  the  ti,tle  thereto 
passes  to  the  trustee.  The  possession  of  the 
sheriff  under  the  attachment  is  that  of  the 
bankruptcy  court.  In  re  Walsh  Bros.  (D. 
C,  la.),  20  Am.  B.  R.  472,  159  Fed.  560. 

125.  Matter  of  Monsarrat  (D.  C, 
Hawaii),  25  Am.  B.  R.  815. 

Unauthorized  surrender  by  receiTer.-* 
Where  the  court  had  possession  of  the 
property,  and  jurisdiction  to  bear  and  de- 
termine, the  interests  of  those  claiming  a 
lien  thereon,  or  ownership  thereof,  such 
jurisdiction  cannot  be  ousted  by  a  sur- 
render of  the  property  without  the  author* 
ity  of  the  court.  Whitney  v.  Wenman,  196 
V.  S.  539,  553,  14  Am.  B.  R.  45;  In  re 
Saudouine  (C.  C.  A.,  2d  Cir.),  3  Am.  B.  R. 
651,  655,  101  Fed.  574. 

126.  First  National  Bank  v.  Chicago 
Title  &  Trust  Co.,  14  Am.  B.  R.  102,  198 
r.  S.  280;  Morning  Telegraph  Pub.  Co.  t. 
Hutchinson  (Sup.  Ct.,  Mieh.),  17  Am.  B.  R. 
425;  Cooney  v.  Collins  (C.  C.  A.,  9th  Cir.), 
23  Am.  B.  R.  840,  176  Fed.  189. 

Property  held  under  writ  of  replevin 
prior  to  bankruptey. —  Where  the  sheriff,  in 
an  action  pending  in  a  State  court,  holds 
property  in  replevin  taken  by  him  prior 
to  banknipcty  proceedings  under  claim  of 
-ownership,  the  bankruptcy  court  has  not 
jurisdiction,  by  summary  order,  to  compel 


the  sheriff  to  deliver  the  property  to  a  re- 
ceiver in  bankruptcy.  Matter  of  Rudnick 
&  Co.  (O.  C.  A.,  2d  ar.),  ^0  Am.  B.  R.  33, 
160  Fed.  903. 

Possession  of  assignee  or  receiver  for 
creditors. —  The  bankruptcy  court  has  juris- 
*  diction,  by  summary  proceeding,  to  take 
from  assignees  and  receivers  for  general 
creditors  in  insolvency  or  winding  up  pro- 
ceedings, appointed  within  four  months 
prior  to  the  filing  of  the  petitions  in  bank- 
ruptcy, from  officers  of  courts  attaching  or 
replevying  within  that  time,  and  from 
others  holding  for  the  bankrupt,  property 
claimed  to  belong  to  the  bankrupt,  and  then 
by  virtue  of  the  possession  thus  taken,  to 
determine  adverse  claims  to  such  property 
by  a  like  summary  proceeding.  But  the 
bankruptcy  court  may  not  thus  take  pos- 
session from  a  receiver  appointed  by  an* 
other  court,  in  a  suit  to  enforce  a  lien  an- 
tedating the  filing  of  the  petition  ia  bank- 
ruptcy, or  thereby  draw  to  itself  jurisdic- 
tion summarily  to  determine  the  validity  of 
such  a  lien.  In  re  Rathman  (C.  G.  A.,  8th  • 
ar.),  25  Am.  B.  R.  246,  183  Fed.  913. 

126a.  In  re  Bacon  (D.  C,  N.  Y.),  28  Am.  ' 
B.  R.  565,  holding  that  where  the  evidence 
in  a  proceeding  brought  by  the  trustee  to 
redeem  certain  stock,  claimed  by  a  bank 
under  a  pledge  as  collateral  security  sub- 
ject to  the  rights  of  a  prior  pledgee  who,  ' 
since  the  stock  was  pledged,  has  had  phy- 
sical possession  thereof,  as  well  as  the  liti- 
gation had  between  the  trustee  and  the 
bank,  disclosed  the  existence  of  an  adverse 
claim,  the  bank  was  entitled  to  the  benefit 
of  a  plenary  suit ;  and  the  bank  which  chal- 
lenged the  jurisdiction  of  the  referee  upon 
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rupt,  based  on  an  alleged  right  to  offset  notes  of  the  bankrupt,  will  generally 
be  held  to  be  adverse,  and  the  bank  is  entitled  to  a  determination  of  the 
claim  in  a  plenary  suit.^***^ 

(4)  ExEBCiSB  OF  SUMMARY  JURISDICTION. —  If  the  ppoporty  proceeded 
against  be  not  held  adversely,  that  is,  if  it  be  either  actually  or  oonstnic- 
tively  ^  in  the  possession  of  the  court,  summary  process  may  issue  in  tha 
exercise  of  the  court's  lawful  jurisdiction  in  respect  thereto.  It  will  thus 
be  noticed  that  the  question  also  hinges  upon  the  nature  of  the  claim  as 
adverse  and  this  in  turn  is  controlled  by  the  determination  as  to  where 
the  possession  lies.  The  case  of  Bardes  v.  Bank  ^  effectually  limited  th» 
exercise  of  jurisdiction  by  the  district  court  over  plenary  suits  for  the 
recovery  of  property  adversely  held.  The  amendment  of  1903  eliminated 
this  limitation.  As  ,we  have  seen  the  only  change  accomplished  by  this 
amendment  is  to  give  jurisdiction  of  suits  at  law  and  in  equity  to  recover 
property  to  the  district  courts.  Beginning  with  White  v.  iSchloerb,***  where 
the  property  was  taken  in  replevin  from  the  custody  of  the  court  after  an 
adjudication,  and  continuing  through  Bryan  v.  Bemheimer,^  which  held 
tbe  vendee  of  a  general  assignee  within  four  months  of  the  bankruptcy,  and 
with  knowledge  of  its  existence,  amenable  to  summary  process,  to  Mueller  v. 
^Nugeut,^^^  which  declared  the  bankrupt's  son,  to  whom,  just  prior  to  bank- 
ruptcy, he  had  delivered  a  large  amount  of  property  which  he  refused  to 
restore  to  the  trustee,  not  an  adverse  claimant,  the  Supreme  Court  hai? 


it9  appearance,  did  not  waive  such  objec- 
tion, nor  confer  jurisdiction  upon  the  ref- 
eree by  pleading  to  the  merits. 

126b.  Firat  National  Bank  of  Thomas- 
Tille  V.  Hopkins  (C.  C.  A.,  5th  Cir.),  29  Am. 
B.  R.  434. 

187.  Constructiye  possesaioii  insufficient. 
—  In  the  case  of  In  re  Rathman  (O.  C.  A., 
«th  Cir.),  25  Am.  B.  R.  246,  183  Fed.  913, 
the  court  said :  '*  If  the  commencement  of 
bankruptcy  proceedings  without  more,  with- 
out any  act  of  the  bankruptcy  court,  or 
any  of  its  officers,  to  give  notice  to  adverse 
claimants,  or  to  reduce  the  property  claimed 
to  belong  to  the  bankrupt  to  the  possession 
of  the  officers  of  that  court  as  his  property 
gives  it  constructive  possession,  and  hence 
a  legal  custody  that  enables  it  to  determine 
by  summary  proceedings  the  merits  of  ad- 
verse claims  to  liens  and  titles  to  such 
property  in  the  actual  possession  of  others, 
then  no  case  conld  ever  arise  in  which  any 
other  court  could  have  jurisdiction  by 
plenary  suit  to  determine  the  merits  of 
such  claimn,  for  in  every  case  a  bankruptcy 
I  proceeding    is     commenced    and    the    only 


ground  on  which  the  jurisdiction  to  de> 
termine  summarily  the  merits  of  such 
claims  is  sustained,  is  that  the  bankruptcy 
coiu"t's  legal  custody  of  the  property  ex- 
cludes the  jurisdiction  of  every  other  court 
and  gives  it  the  power  to  determine  sum- 
marily all  claims  to  liens  upon,  or  interests 
in,  the  property  in  such  custody.  But  tbift 
theory  (lies  in  the  face  of  the  settled  rule 
repeatedly  announced  by  the  Supreme  Court 
that  the  actual  possession  by  the  bank- 
ruptcy court  is  the  indispensable  condition 
of  its  exclusive  and  of  its  summary  juris- 
diction here." 

158.  178  U.  S.  524,  4  Am.  B.  K.  163. 

159.  178  U.  S.  542,  4  Am.  B.  R.  178. 

130.  181  U.  S.  188,  5  Am.  B.  R.  62?. 
Compare  Smith  v.  Belford  {C.  C.  A.,  6th 
Cir.).  5  Am.  B.  R.  291,  106  Fed.  658. 

131.  184  U.  S.  1,  7  Am.  B.  R.  224,  revg- 
8.  c.  below  (C.  C.  A.,  6th  Cir.),  5  Am.  B.  R. 
176,  105  Fed.  581,  which  revd.  In  re  Nufrent 
(D.  C,  Ky.),  4  Am  B.  R.  747,  104  Fed. 
530.  For  referee's  decision  in  same  ca«% 
see  N.  B.  N.  Rep.  714. 
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already  supplied  a  chain  of  precedents  whiek  limit  ite  broad  doctrine  in. 
Bardes  v.  Bank.  The  case  of  Louisville  Trust  Co.  v,  Oomingor  ^  standa 
by  itself,  and,  while  seeming  to  limit  Bryan  v.  Bemheimer^  when  carefully 
nad,  reaffirms  it ;  the  holding  of  the  general  assignee  there  being  not  strictly 
as  assignee,  in  other  words,  as  agent  for  the  bankrupt,  but  rather  aa  an 
iudividual  having  acquired  title  lawfully  and  without  notice,  and  thua 
constructively,  if  not  actually,  adverse.  Each  of  these  decisions  turns  on 
whether  the  defendant  is  "  an  adverse  claimant'^  Bardes  v.  Bank  was  a 
lightning  flash,  like  Eyster  v.  Gaff  under  the  other  law,  and  cleared  the 
atmo&phere  on  this  puzzling  question  of  summary  jurisdiction;  but  it  was 
not  necessary  to  any  of  the  many  recent  decisions  against  summary  process, 
though  usually  assigned  as  the  reason  for  the  ruling."*  The  jurisdiction  to 
proceed  summarily  doubtlees  exists  as  much  now  as  it  did  before  Bryan  v. 
Bernheimer  was  decided.  It  is  not  a  question  of  jurisdiction,  but  rather  of 
comity  and  discretion."*  In  facts  like  those  in  White  v.  Schloerb,  Bryan  v, 
Bernheimer,  and  Mueller  v.  Nugent,  it  should  be  exercised.  In  other  facts, 
amounting  to  an  adverse  holding  under  a  legal  title  before  the  bankruptcy, 
it  usually  will  not;  as  where  transfers  weore  made- by  the  bankrupt  two  years 
prior  to  filing  the  petition  in  bankruptcy,  the  court  has  no  jurisdiction  of 
an  action  to  eet  them  aside  on  the  ground  of  fraud  against  creditors,  without 
the  consent  of  the  proposed  defondants.^^  Having  now  clearly  the  right  to 
try  controversies  by  plenary  suit,  the  district  court  will  be  more  apt  to  as- 
sume and  retain  jurisdiction  which  rests  only  on  petition  or  order  to  show 
cause  and  appearances,^  and,  where  possible,  consider  it  as  a  suit  between 
the  parties  so  in  court.  But  the  phrasing  of  any  rule  generally  applicable 
is  impossible. 


i.  Ancili&ry  juriadiction. —  A  district  court  has  only  such  jurisdiction  as 
is  conferred  by  the  act;  this  section  only  confers  jurisdiction  to  the  extent 
that  suits  might  have  been  brought  by  the  bankrupt  if  proceedings  in  bank- 
ruptcy had  not  been  instituted,  and  contains  no  provision  for  auxiliary  or 


13a.  184  U.  S.  IS,  7  Am.  B.  R.  421,  affg. 
SinBlieimer  v.  Simonson  (C.  C.  A.,  6th  Cir.), 
5  Am.  B.  R.  537,  107  Fed.  898.  As  to  right 
of  bankruptcy  court  to  require  assignee  to 
account  for  property  coming  into  his  hands 
under  an  assignment  made  within  four 
months  of  the  aeeignor's  bankruptcy,  see 
Matter  of  Thompson  (D.  C,  N.  Y),  10  Am. 
B.  R.  242.  122  Fed.  174;  affd.  11  Am.  B. 
R.  719,  128   Fed.  573. 

133   See   In   re   San    Gabriel    Sanitorhim" 
Co.  (C.  C.  A.,  9th  Cir.),  7  Am.  B.  R.  206, 


111  Fed.  892;  also  In  re  Sheinbaum  (D.  C, 
N.  Y.),  5  Am.  B.  R.  187,  107  Fed.  247; 
Mueller  v.  Nugent,  184  U.  S.  1,  7  Am.  B.  R. 
224. 

134.  See  In  re  Tune  (D.  C,  Ala.),  8  Am. 
B.  R.  285,  115  Fed.  906. 

135.  Gregory  v.  Atkinson  (D.  C,  Mo.), 
11  Am.  B.  R.  495,  127  Fed.  183;  In  re  Davis 
Tailoring  Co.  (D.  C,  N.  J.),  16  Am.  B.  R. 
486,  144  Fed.  285. 

136.  In  re  Steuer  (D.  C,  Mass.),  5  Am. 
B.  R.  209,  104  Fed.  976.    See  In  re  Mundle 
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ancillary  proceedings  in  another  court  of  bankruptcy  in  aid  of  tlie  bankruptcy 
Kycmrt  that  made  the  adjudication  and  has  charge  of  the  bankrupt's  estate.^ 
This  question  has  been  already  discussed  under  §  2,  ante,  and  it  will  there  be 
noticed  that  the  weight  of  authority,  prior  to  the  amendment  of  19 10,  favored 
the  exercise  of  such  ancillary  jurisdiction  in  special  cases,  when  neoeesary  to 
carry  into  effect  the  full  purpose  of  the  bankruptcy  act,^^     The  amendment  of 


<D.  C,  N.  Y.),  14  Am.  B.  R.  SSO,  139  Fed. 
^91. 

137.  Hull  V.  Burr  (C.  C.  A.,  5tli  Cir.), 
18  Am.  B.  R.  541,  153  Fed.  945;  In  re  Von 
Hartz  (C.  C.  A.,  2d  Cir.),  15  Am.  B.  R.  747, 
143  Fed.  726. 

A  bankruptcy  court  in  a  district  other 
than   that   in   which   the  bankruptcy   pro- 
ceedings  are   pending  has  no   jurisdiction 
to  appoint  a  receiver  of  the  property  ol  the 
alleged   bankrupt,   except   upon   motion   in 
open   court   upon  such   notice  to  the  per- 
sons in  the  actual  possession  of  property 
so  located,  and  to  those  otherwise  inter- 
ested  as  will  in  the  circumstances  consti- 
tute due  process  of  law  as  required  by  the 
^'onstitution.     Ross-Meeham    Foundry    Co. 
V.   (Southern   Car  &   Foundry   Co.    (D.  G.> 
Tenn.),  10  Am.  B.  R.  624,   124   Fed.  403. 
In  the  case  of  In  re  Williams  (D.  C,  Tenn.), 
10  Am.  B.  R.  538,  123  Fed.  321,  it  was  held 
that  a  bankruptcy  court  in  a  district  other 
than  that  in  which  the  bankruptcy  proceed- 
ings are  pending  may  not  grant  an  appli- 
cation for  an  order  for  an  examination  be- 
fore  a   referee   of   persons  concerning  the 
acts,  conduct  and  property  of  the  bankrupt 
of   which  it  is  alleged  that   such   persons 
have  knowledge;   such  an  order  should  be 
made  by  the  court  of  bankruptcy  having 
charge  of  the  administration  of  the  estate. 

138.  See  ante,  p.  26;  In  re  Nelson  &  Co. 
(D.  C,  N.  Y.),  18  Am.  B.  R.  66,  149  Fed. 
590;  Babbitt  v.  Dutcher  (Sup.  Ct.),  23  Am. 
B.  R.  519,  216  U.  S.  102.  The  amendment 
of  9  2  by  the  act  of  1910  makes  clear  the 
right  to  exercise  ancillary  jurisdiction. 

Inherent  ancillary  jurisdiction. —  In  the 
case  of  In  re  Swofford  Bros.  Dry  Coods  Co. 
(O.  C  Mo.),  25  Am.  B.  R.  282,  287,  ISO 
Fo<I.  549.  the  court  said:  "The  jurisdiction 
of  this  court  would  undoubtedly  be  sus- 
tained   upon    still    broader    grounds.      We 


have  aeen  that  a  proceeding  in  bankruptcy 
is  a  proceeding  in  equity  and  that  for  the 
purposes  of  enforcing  and  protecting  its 
jurisdiction  a  court  of  bankruptcy  has  all 
the  inherent  powers  of  a  court  of  equity. 
This  being  the  case  it  may  be  appealed 
to  by  supplemental  and  ancillary  bill  to 
enforce  its  orders,  sustain  its  jurisdiction 
and  protect  parties  before  it  in  the  enjoy- 
ment of  rights  secured  through  and  under 
it.  This  is  always  true  where  jurisdiction 
is  reserved  or  still  retained,  and  even  after- 
warda  where  the  result  would  be  a  relitiga- 
tion of  the  same  subject  matter  between 
the  same  parties.  An  appeal  addressed  to 
this  power  of  the  court  is  essentially  sup- 
plemental and  ancillary  in  its  nature,  and 
inheres  in  the  general  equity  jurisdiction 
of  the  court." 

In  the  case  of  Staunton  ▼.  Wooden,  24 
Am.  B.  R.  736,  179  Fed.  ei.  it  was  held 
that  the  court  in  which  a  petition  in  bank- 
ruptcy is  filed  has  plenary  jurisdiction  in 
bankruptcy  co -extensive  with  the  United 
States  to  order  and  control  the  dis^oosition 
of  the  bankrupt's  estate  and  is  vested  with 
jurisdiction  to  determine  all  liens  thereon 
and  all  interests  affecting  it,  bnt  it  may 
not  by  summary  order  direct  a  nonresi- 
dent to  deliver  to  the  trustee  property  in 
the  possession  of  -such  nonresident  outside 
the  district.  And  in  the.  case  of  In  re- 
Heintz  (C.  C.  A.,  6th  Cir.),  29  Am.  B.  R. 
19,  it  was  held  that  a  summary  proceeding 

to  collect  property  belonging  to  the  estate 
of  a  bankrupt,  which  ia  in  the  possession 
of  a  stranger  reeiding  outside  of  the  terri- 
torial limits  of  the  court  of  the  original 
adjudication,  must  be  determined  by  tne 
court  within  whose  jurisdiction  the  prop- 
erty is  located  and  the  respondent  resides. 
And  see,  also,  In  re  Rathfon  Bros.  (D.  C, 
Mich.),  29  Am.  B.  R.  22. 
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1910  expressly  authorizes,  courts  of  bankruptcy  to  exercise  ancillary  juris* 
diction  over  persons  or  property  within  their  respectiTe  territorial  limits,  in 
aid  of  the  receiver  or  trustee  appointed  in  any  bankruptcy  proceeding  pending 
in  any  other  eourt  of  bankruptcy.  This  amendment  efEectively  disposes  of 
any  conflict  which  may  have  arisen  in  respect  to  the  exercise  of  ancillary 
jurisdiction.  It  makes  clear  the  power  of  the  bankruptcy  court  in  one 
district,  to  aid  by  its  process  the  administration  of  bankrupt  estates,  where 
the  proceedings  were  instituted  in  another  district.  The  cases  cited  in  the 
note  denying  this  jurisdiction  are  nullified.  Under  the  scheme  of  the 
bankrupt  act  the  district  court  of  the  domicile  of  the  bankrupt  takes  juris* 
diction  of  the  bankrupt  and  his  property  wherever  situated,  to  administer  it 
and  distribute  the  proceeds  among  the  creditors  according  to  their  respective 
rights  and  priorities.  It  thus  happens  that  there  is  usually  no  necessity 
for  the  exercise  of  ancillary  jurisdiction  by  a  bankruptcy  court ^* 

j.  Auxiliary  remedies* — ^A  bankruptcy  court,  as  a  court  of  equity,  is  com* 
petent  to  grant  final  and  auxiliary  reliefs  adapted  to  the  circumstances  of 
any  ease,  however  peculiar,  and,  by  the  bankrupt  act,  it  is  charged  with  the 
duty  to  devise  such  orders  and  judgments  as  may  be  necessary  for  the  enforce- 
ment thereof. ^'^^  The  amendment  of  1903  has  not  affected  the  jurisdiction 
of  the  court  in  respect  to  the  different  auxiliary  remedies.  Where  the  right 
to  stay  should  have  been  exercised  before  Bardes  v.  Bank  it  should  be 
exercised  now,^*^  the  amendments  having  accomplished  no  change  here.^*^  So 
also  of  orders  to  show  cause  resulting  in  contempt.^*^  The  question  is  not  one 
of  jurisdiction,  but  of  comity,  of  propriety.  The  court  can,  but  often 
should  not.^^*  If  the  bankrupt  had  the  title  at  the  time  of  the  bankruptcy, 
it  has  the  jurisdiction  and  may  assert  it.  If  the  court,  through  its  officers, 
had  acquired  peaceable  possession  of  the  property,  under  such  conditions  as 
to  place  it  and  the  proceeds  thereof  in  custodia  legis,  it  may  determine 
the  ownership  of  such  property  and  proceeds,^***  and  the  relative  priorities 


189.  In  re  Granite  City  Bank  (C.  C.  A., 
^th  Cir.),  14  Am.  B.  R.  404,  13T  Fed.  818. 

140.  In  re  Coffey  (Ref.,  N.  Y.),  19  -Am. 
B.  R.  148. 

141.  See  In  re  Currier  (Ref.,  N.  Y.),  5 
^'  B.  R,  639.  And  compare,  for  an  ex- 
treme and,  since  Bryan  v.  Bernheimer, 
doubtful  authority,  In  re  Seebold  (C.  C.  A., 
5th  Cir.),  5  Am.  B.  R,  358,  105  Fed.  910. 

142.  As  to  stays  generally,  see  discussion 
under  Sections  Two  and  Eleven  of  this  work. 

143.  See  discussion  under  Sections  Two 
and  Forty-one  of  this  work. 

144.  Thus,  compare  In  re  Young  (C.  C. 
A.,  8th  Cir.),  7  Am.  B.  R.  14,  111  Fed. 
158,  reviewing  and  affg.  In  re  Bender 
^D.  C,  Ark.),  5  Am.  B.  R.  632,  106  Fed. 
«73;  also.  In  re  Green  (D.  C,  Pa.),  6 
Am.  B.  R.  270,  108  Fed.  616;  In  re  Shein- 


baum  (D.  C,  N.  Y.),  5  Am.  B.  R.  187,  107 
Fed.  247;  In  re  Moore  (D.  C,  W.  Va.),  5 
Am.  B.  R.  151,  104  Fed.  869;  In  re  Macon 
Sash,  etc.,  Co.  (D.  C,  Ga.),  7  Am.  B.  R. 
66,  112  Fed.  323,  revd.  8  Am.  B.  R.  29, 
113  Fed.  483;  Beach  v.  Macon  Grocery  Co. 
(C.  C.  A.,  5th  Cir.),  8  Am,  B.  R.  751,  116 
Fed.  143,  suggests  a  way  to  assert  a  pro- 
visional remedy  against  an  adverse  claim- 
ant  indirectly. 

145,  In  re^Rodgers  (C.  C.  A.,  7th  Cir.), 
11  Am.  B.  R.  79,  125  Fed.  169;  Havens  & 
Geddes  Co.  v.  Pierek  (C.  C.  A.,  7th  Cir.), 
9  Am.  B.  R.  569,  120  Fed.  244;  In  re 
Antigo  Screen  Door  Co.  (C.  C.  A.,  7th 
Cir.),  10  Am.  B.  R.  359,  123  Fed.  249; 
Crosby  v.  Spear,  11  Am.  B.  R.  613,  98  Me. 
542;  In  re  Leeds  Woolen  Mills  (D.  C, 
Tenn.),   12  Am.   B.  R.   136,   129   Fed.  922, 
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of  conflicting  claims  thereto. ^^  Likewise,  too,  of  that  much  mooted  ques- 
tion whether  a  district  court  can  summarily  bring  in  a  stranger  who  Ijl, 
a  lien  on  the  bankrupt's  property  and  determine  its  validity,  against  his 
protest.^^^  If  the  bankrupt  had  not  the  title,  as  in  the  case  of  chattel  mort- 
gages in  New  York,  ^^  its  jurisdiction  is  doubtful;  and  surely  not  if  both 
title  were  vested  in,  and  res  were  in  the  possession  of,  the  mortgagee. 
Further,  if  the  court  has  such  jurisdiction,  the  referee  has  abo.^^  Cases 
will  arise  where  it  should  be  exercised.  But,  in  the  long  run,  unless  it  is 
absolutely  essential  to  preserve  assets  or  carry  out  the  purposes  of  the  act, 
a  summary  disposition  of  such  controversies  in  the  proceeding,  and  not  by 
suit,  should  not  be  asked.^^  Even  a  lienor  having  a  lien  on  property  vested  in^ 
and  in  the  possession  of,  the  trustee  is  generally  an  adverse  claimant.  ^'^  The 
analogies  of  the  statute  seem  to  entitle  him,  if  he  desires,  to  a  plenary  suit; 
and  the  district  court  will  be  slow  to  take  it  from  him.  This  view  is  strength- 
ened by  the  fact  that  this  law,  unlike  its  predecessor,^^  contains  no  clause 
authorizing  the  trostee  to  sell  incmnbered  property  free  from  existing  liens. 
The  true  test  here  is  the  same  as  that  which  applies  where  a  stay  or  order  to 
show  cause  which  may  result  in  contempt  is  asked;  a  test  sufficiently  indi- 
cated in  the  preceding  paragraphs.  Of  course,  what  goes  before  does  not  in 
any  way  limit  the  right  of  the  court  to  take  possession  summarily  of  the 
property  of  an  alleged  bankrupt  which  is  found  in  hie  possession  or  that 
of  his  agent.^^  This  section  does  not  authorize  a  Federal  court  to  ente^ 
tain  a  bill  in  equity  at  the  instance  of  a  simple  contract  creditor  to  set 
aside  an  alleged  fraudulent  conveyance.^*^*  But  the  court  may  entertain 
a  suit  by  the  trustee  to  set  aside  a  mortgage  on  lands  in  his  possession  be- 
cause given  within  four  months  prior  to  bankruptcy.^'*^     Auxiliary  pro- 


holding  that  the  poesession  once  being  ob- 
tained, the  court's  authority  and  control 
accompanies  the  property  whenever  it  is, 
without  its  consent,  taken  into  the  posses- 
sion of  another;  In  re  Kellogg  (G.  C.  A., 
2d  Cir.),  10  Am.  B.  R.  7,  121  Fed.  332; 
In  re  Rochford  (C.  C.  A.,  8th  Cir.),  10 
Am.  B.  R.  608,  124  Fed.  182. 

146.  Chauncey  v.  Dyke  Bros.   (C.  C.  A., 
8th  Cir.),  9  Am.  B.  R.  444,  119  Fed.  1. 

147.  For  one  of  the  earliest  and  most 
vigorous  cases  in  favor  of  asserting  such 
jurisdiction,  see  Carter  v.  Hobbs  (D.  C, 
Ind.),  1  Am.  B.  R.  215,  92  Fed.  594;  also, 
a  chain  of  cases  holding  the  same  way,  but 
on  differing  facts;  for  one  of  the  best 
reasoned,  see  In  re  Kellogg  (D.  C, 
N.  Y.),  7  Am.  B.  R.  623,  113  Fed.  120, 
affg.  6  Am.  B.  R.  389;  as  to  right  to 
determine  controversies  between  lienors 
holding  mechanics'  liens,  see  In  re  Hobbs 
(D.  C,  W.  Va.),  16  Am.  B.  R.  544,  145 
Fed.  211. 


14S.  Bank  v.  Jones,  4  N.  Y.  497;  Blake 
V.  Corbett,  120  N.  Y.  327. 

149.  See  §  38-a(4)  and  Mueller  v.  Nu- 
gent, 184  U.  S.  1,  7  Am.  B.  R.  224;  In  re 
Drayton  (D.  C,  Wis.),  13  Am,  B.  R.  602, 
135  Fed.  883;  In  re  Platteville  Poundry 
&  Machine  Co.  (D.  C,  Wis.),  17  Am.  B.  R. 
291,  147  Fed.  828. 

150.  In  re  Rochford  (C.  C.  A.,  8th  Cir.), 
10  Am.  B.  R.  608,  124  Fed.  182;  In  re 
Moody  (D.  C,  Iowa),  12  Am,  B.  R.  719, 
131   Fed.   525. 

151.  In  re  Rochford  (C.  C.  A.,  8th  Cir.), 
10  Am.  B.  R.  608,  124  Fed.  182.  Compare 
Marshall  v.  Knox,  83  U.  S.  551.  See  also 
Burbank  v.   Bigelow,   92   U.   S.    179. 

152.  R.  S.,  §  5075. 

153.  Compare  under  §§3  and  69. 

154.  Viquesney  v.  Allen  (C.  C,  A.,  4th 
Cir.),   12  Am.   B.   R.   402,   131   Fed.  21. 

155.  In  re  McMahon  (C.  C.  A.,  6th  Cir.), 
17    Am.    B.    R.    530,    147    Fed.    685. 
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■eeedings  for  the  protection  of  the  assets  of  the  bankrupt  should  be  brought 
in  the  district  court  of  the  district  in  which  the  proceedings  are  pending/^ 


IV.  JirSISDICTION  OF  STATE  COURTS. 

By  subsection  b  of  this  section  suit  by  the  trustee  must  be  brought  in 
the  courts  where  the  bankrupt  might  have  brought  or  prosecuted  them  if 
proceedings  in  bankruptcy  had  not  been  instituted^  unless  by  the  consent 
of  the  proposed  defendants,  except  such  suits  for  the  recovery  of  property 
as  are  within  the  provisions  of  §§  GO-b,  67*e  and  70-e.  This  provision  requires 
in  certain  instances  suits  to  be  brought  by  the  trustee  in  respect  to  the 
bankrupt's  property  in  a  State  court  and  in  other  instances  confers  con- 
current jurisdiction  upon  such  courts.  It  has  been  held  that  "  any  State 
court  which  would  have  had  jurisdiction  had  not  bankruptcy  intervened  '' 
now  has  concurrent  jurisdiction^*^^  of  any  suit  which  can  be  brought  by  the 
trustee  in  the  district  court.*^  Thus,  such  a  court  has  jurisdiction,  not 
only  to  set  aside  a  preference,  to  annul  a  lien  other  than  through  legal 
proceedings,  and  to  recover  back  property  fraudulently  transferred,^'^  by 
the  specific  words  of  the  act,  but  it  also  has,  to  the  same. end,  such  juris- 
diction as  may  be  conferred  on  it  by  the  State  law.  The  jurisdiction  con- 
ferred  upon  a  State  court  is  limited  to  that  conferred  upon  such  court  by 
State  statutes ;  reference  must  be  had  to  such  statutes  and  the  cases  there- 
under to  determine  such  jurisdiction.^*^  It  has  been  held  that  a  State  court 
has  jurisdiction  of  a  plenary  suit  by  an  adverse  claimant  to  establish  a  lien 
on  property  in  the  trustee's  possession.^^    If,  at  the  time  of  the  bankruptcy, 


IM.  In  re  Williame  (D.  C,  Ark.),  9 
Am.  B.  B.  741,  120  Fed.  38;  RoBS-Meeham 
Foundry  Co.  ▼.  Southern  Gar  &  F.  Co. 
iD.  C,  Tenn.),  10  Am.  B.  R.  624,  124  Fed. 
403.  In  the  case  of  Henderson  v.  DeniouB, 
(C.  C.  A.,  8th  Cir.),  26  Am.  B.  R.  226, 
it  was  held  that  where  the  jurisdiction  of 
the  district  court  in  respect  to  a  proceed- 
ing in  bankruptcy  had  been  duly  estaln 
lished,  the  parties  therein  are  concluded 
by  an  order  made  by  the  court,  as  to  all 
questions  properly  considered  in  such  court; 
that  such  order  possesses  all  the  attributes 
of  finality  accorded  to  domestic  judgment, 
emanating  from  courts  of  general,  original 
iurisdiction. 

1$7.  This  has  been  doubted.  See  Lyon 
▼.  Clark,  2  N.  B.  N.  Rep.  792.  But  con- 
sult French  ▼.  Smith  (Sup.  Ct.,  Minn.), 
4  Am.  B.  R.  785;  Bindseil  v.  Smith  (Ch. 
^'-  J.),  5  Am.  B.  R.  40;  Des  Moines  Sav. 
Bank  v.  Morgan  Jewelry  Co.,  12  Am.  B.  R. 
"81,  123  Iowa,  432;  Breckons  v.  Snyder, 
15  Am.  B.  R.  112,  211  Pa.  St.  176;  Lin- 
atroth  Wagon  Co.  v.  Ballew  (C.  C.  A.,  5th 
Cir.),  18  Am.  B..R.  23,  32,  149  Fed.  960. 


158.  Under  §t  60-b,  67-e  and  70-e.  See 
Drew  y.  Myers,  22  Am.  B«  R.  656,  81  Neb. 
750,   116  N.   W.   781. 

15e.  Robinson  v.  White  (D.  C,  Ind.),  3 
Am.  B:  R.  88,  97  Fed.  33. 

160.  Section  818  of  the  Georgia  Code 
(1896)  while  authorizing  a  bill  in  chancery 
to  subject  to  the  payment  of  his  debts 
property  fraudulently  conveyed  by  a  debtor, 
does  not  authorize  the  setting  aside  of  a 
conveyance  which  operates  only  as  a  prefer- 
ence under  the  bankruptcy  act  of  1898,  and 
the  remedy  given  by  Said  act  authorizing 
the  trustee  to  pursue  property  conveyed  as 
a  preference  in  any  State  court  havingj 
jurisdiction,  in  the  absence  of  bankruptcy, 
affords  relief  in  the  State  court  against 
those  conveyances  only,  which  would  he 
invalid  under  the  laws  of  the  State.  Reed 
v.  Wallace,  21  Am.  B.  R.  839,  145  Ala.  209. 
40  So.  407. 

161.  Skilton  v.  Codington,  15  Am.  B.  R. 
810,  185  N.  Y.  80;  Crosby  v.  Miller  (Ct. 
App.,  Col.),   16  Am.  B.  R.  805. 

As  to  jurisdiction  of  State  court  to  enter- 
tain   action    to    set   aside    alleged   voidable 
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a  suit  or  proceeding  is  pending  in  the  Stat^  court,  of  which  the  Federal 
court  might  otherwise  have  jurisdiction,  the  adjudication  does  not  oust  the 
State  court  of  jurisdiction.^®^  The  State  court  can  proceed  unless  staved. 
This  is  peculiarly  true  of  actions  in  rem.  In  respect  to  such  actions  the 
court  which  first  takes  the  property  into  its  custody  retains  it.^^  The  rule 
is  that  **  considering  the  peculiar  character  of  our  government  and  keeping 
in  view  the  forbearance  which  courts  of  co-ordinant  jurisdiction  exercise 
towards  each  other,  it  follows  that  the  court  which  first  obtains  the  lawful 
jurisdiction  over  the  subject  matter  of  a  controversy  must  by  the  other 
courts  be  permitted  to  proceed  therein  to  final  judgment."^^  Where  the 
property  in  controversy  is  rightfully  in  possession  of  a  State  court  or  its 
officers  prior  to  a  period  of  four  months  before  a  petition  is  filed,  the  adjudi- 
cation of  bankruptcy  does  not  deprive  the  State  court  of  a  right  to  continue  in 
possession  of  such  property,  or  of  its  jurisdiction  to  determine  the  con- 


transfer,  notwithstanding  adjudicatlcm  of  bank- 
:  ruptcy.  Bryan  v.  Madden,  16  Am.  B.  R.  388,  10^ 
i  N.  Y.  App.  Dlv.  876,  96  N.  Y.  Supp.  465. 


I 


162.  In'  re  Glrdes  (D.  C,  Ohio),  4  Am.  B.  R. 
846.  lOe  Fed.  318;  In  re  English  (C.  C.  A.,  2d  Clr.), 
11  Am.  B.  R.  674,  127  Fed.  940;  Matter  of  Bay  City 
Irrigation  Co.  (D.  C,  Tex.),  14  Am.  B.  R.  870,  135 
Fed.  860. 

103.  Compare  In  re  Russell  (C.  C.  A.,  id  Clr.), 
8  Am.  B.  R.  658,  101  Fed.  24S;  In  re  Chambers  (D. 
C,  R.  I.),  3  Am.  B.  R.  637.  98  Fed.  865;  Southern 
Loan  A  Trust  Co.  ▼.  Benbow  (D.  C,  N.  Car.),  S 
Am.  B.  R.  8,  96  Fed.  514;  Keegan  v.  King  (D.  C, 
Ind.).  3  Am.  B.  R.  79,  96  Fed.  758;  In  re  Lemmon 
(C.  C.  A.,  6th  Clr.).  7  Am.  B.  R.  291,  112  Fed.  296; 
Crosby  v.  Spear,  U  Am.  B.  R.  618,  96  Me.  642, 
holding  that  an  action  of  replevin  cannot  be  com- 
menced and  maintained  against  a. trustee  to  re- 
cover property*  In  the  possession  of  the  bankrupt 
at  the  time  of  the  adjudication. 

Wbere  a  antt  !•  pending  In  a  State 
court  at  the  time  of  bankruptcy,  to  secure  pos- 
session of  certain  goods,  and  the  trustee  Is  sub- 
stituted as  a  party  plaintiff  for  the  bankrupt,  the 
State  court  should  not  order  a  sale  of  the  goods 
under  the  direction  of  the  bankruptcy  court,  but 
if  the  claim  of  the  trustee  Is  established  he  Is 
entitled  to  the  goods.  Earl  v.  Jacobs  (Mich.  Sup. 
Ct.),  31  Am.  B.  R.  90. 

104.  Pickens  v.  Dent  (C.  C.  A..  4th  Clr.),  5  Am. 
B.  R.  644.  106  Fed.  653.  afCd.  9  Am.  B.  R.  47,  187 
U.  S.  177;  Metcalf  v.  Barker.  9  Am.  B.  R.  36,  187 
U.  S.  175;  Matter  of  Cameron  Currle  Co.  (Ref., 
Mich.),  20  Am.  B.  R.  790;  In  re  English  (C.  C.  A., 
2d  Clr.),  n  Am.  B.  R.  674,  127  Fed.  940,  In  which 
the  court  said:  "  We  know  of  no  provision  of  the 
bankrupt  act,   and  our  attention  is  called  to  no 


authority,  which  will  sustain  the  proposition  that, 
when  a  year  afterwards^  one  of  the  parties  to  as 
action  Is  adjudicated  a  bankrupt,  the  State  court 
la  shorn  of  Its  Jurisdiction  to  determine  the  con- 
troversy, and  must  turn  over  the  property  to  the 
bankruptcy  court."  In  re  Seebold  (C.  C.  A-.  6th 
Clr.),  5  Am.  B.  R.  858,  106  Fed.  910;  In  re  Tune 
(D.  C,  Ala.),  8  Am.  B.  R.  285,  115  Fed.  908;  In  re 
Wells  (D.  C,  Mo.),  8  Am.  B.  R.  76,  114  Fed.  JS; 
Des  Moines  Savings  Bank  v.  Morgan  Jewelry  Ca, 
12  Am.  B.  R.  781,  123  Iowa  482,  holding  that  a  trus- 
tee In  bankruptcy,  by  intervening  in  an  action  to 
enforce  a  specific  lien  pending  In  a  State  court, 
cannot  thereby  oust  the  court  of  Jurisdiction:  In 
re  Gerdes  (D.  C,  Ohio),  4  Am.  B.  R.  846.  102  F#d. 
818;  In  re  Price  (D.  C,  N.  Y.),  1  Am.  B.  R.  ««. 
98  Fed.  967.  See  also,  under  the  former  act  of 
1867,   Eyster  v.  Gaff,  91  U.   S.  521. 

ReTle'w  In  bankruptcy  court  of  pro* 
ceedlnflT*  In  State  court*.—  The  owner  of 
certain  property  having  become  Insolvent,  the  con- 
tractor erecting  buildings  for  such  owner  began 
proceedings  in  the  State  court  to  foreclose  a  me- 
chanic's Hen.  After  bankruptcy  of  the  owner  the 
trustee  was  permitted  to  Intervene  in  the  Supreme 
Court  of  the  State.  A  Judgment  In  flavor  of  the 
contractor  was  therein  affirmed.  It  was  held  that 
the  proceedings  In  bankruptcy  would  not  render 
void  the  proceedings  then  pending  in  the  State 
court,  though  the  bankruptcy  court  might  exer- 
cise revisory  powers  over  them;  but  that  in  the 
exercise  of  such  powers  the  bankruptcy  court 
would  not  review  the  Judgment  of  the  State  court* 
as  to  minor  amounts  involved,  or  questions 
whether  certain  minor  portions  of  the  property 
were  or  were  not  parts  of  the  parcel  to  which  the 
Hen  attached.  Hobbs  v.  Head  4k  Dowst  Co.  (C  0* 
A.,  let  Clr.),  26  Am.  B.  R.  68. 
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troversy.^^  State  eomrts  have  jurisdiction  against  marshals,  referees  and 
trustees  in  bankruptcy,  to  reeover  damages  for  wrongful  acts  entirely  be- 
yond the  legitimate  seope  and  performance  of  official  duties.^^  This  juris- 
diction will  not  be  exercised  unless  it  appears  that  such  officers  were  in 
wrongful  possession  of  the  property  in  controversy.^®^  When  the  possession 
of  a  State  court  amounts  to  a  fraud  on  the  law,  as  through  a  general  assign- 
ment or  a  preference  or  an  attachment,  within  the  four  months*  period,  the 
State  court,  while  not,  strictly  speaking,  ousted,  in  effect  ceases  to  exercise 
jurisdiction,  the  assignee,  or  sheriff,  or  parties  being  permanently  re- 
strained.*®    The  adjudication  vests  in  the  trustee  or  temporary  receiver 


165.  In  re  English  (C.  G.  A.,  2d  Cir.), 
11  Am.  B.  R.  674,  127  Fed.  940;  In  re 
Heckman  (C.  0.  A.,  9th  Cir.),  15  Am. 
B.  R.  500,  140  Fed.  859,  72  C.  C.  A.  8. 

Where  a  vendor  of  chattels,  upon  elect- 
ing to  rescind  the  sale  for  fraud,  brought 
an  action  in  a  State  court  to  recover  the 
property  and  immediately  seized  it  under 
a  writ  of  sequestration,  the  jurisdiction 
of  the  State  court  is  in  no  way  affected 
because  thereafter  the  buyer  was  adjudi' 
cated  bankrupt  and  his  trustee  took  pos- 
session of  the  property.  Linstroth  Wagon 
Co.  V.  Ballew  (C.  C.  A.,  5th  Cir.),  18  Am. 
B.  R  23,  149  Fed.  960. 

Suit  in  State  court  to  estabhah  lien.-— 
Where  at  the  adjudication  of  a  corpora- 
tion there  is  pending  a  suit  to  establiah 
a  lien  upon  its  property,  the  question  of  the 
validity  of  the  asserted  liens  may  be  left 
to  the  determination  of  the  State  court, 
but  the  bankruptcy  court  has  power  to 
direct  the  trustee  in  bankruptcy  to  appear 
in  the  action  and  present'  his  case  and  make 
all  reasonable  effort  to  have  the  issues  in 
the  action  brought  to  a  judgment..  In  re 
New  England  Breeders'  Club  (D.  C,  N.  H.), 

23  Am.  B.  R.  689,  175  Fed.  501. 

IM.  Berman  v.  Smith  (D.  C,  Ga.),  22 
Am.  B.  R.  662,  171  Fed.  735;  Smith  v. 
Berman  (Ct.  of  App.,  Ga.),  24  Am,  B.  R. 
849. 

167.  Smith  v.  Berman  (Ct.  of  App.,  Ga.), 

24  Am.  B.  R.  849. 

168.  See  p.  292,  ante.  See  Matter  of 
Homstein  (D.  C,  N.  Y.),  10  Am.  B.  R. 
308,  122  Fed.  266. 

Attachment  in  State  court. —  In  the  case 
of  Tennessee  Producer  Marble  Co.  v.  Grant 
(C.  C.  A,  3d  Cir.),  14  Am.  B.  R.  288,  136 
^ed.  322,  it  was  held  that  where,  prior  to 
tbe  filing  of  a  petition  against  an  involun- 
tary bankrupt,  to  enforce  an  asserted  right 
'«  rem,  under  the  State  law,  the  bank- 
i^ptcy  court  is  without  jurisdiction  to 
stay  such  suit  after  the  court  has  acquired 


jurisdiction  of  the  res.  This  case  was  fol- 
lowed in  the  case  of  In  re  Kane  (D.  C, 
Pa.),  18  Am.  B.  R.  654,  152  Fed.  587,  where 
it  was  held  that  if,  prior  to  the  filing  of  a 
petition  in  bankruptcy,  a  fund  claimed  by 
the  bankrupt  and  others  had  been  attached 
in  a  State  court  by  garnishment,  that  court 
is  the  proper  tribunal  to  settle  the  con- 
troversy, unless  all  parties  in  interest  sub- 
mit to  the  jurisdiction  of  the  bankruptcy 
court. 

Neither  of  these  cases  properly  consider 
the  effect  of  §  67-f  of  the  bankruptcy  act^ 
nullifying  liens  obtained  by  judgment, 
attachment  or  otherwise  within  the  four 
months'  period.  Where  a  lien  is  created  by 
attachment  or  levy  within  four  months 
prior  to  the  filing  of  the  petition  in  bank- 
ruptcy, it  becomes  null  and  void  on  the 
adjudication  of  bankruptcy.  This  being  the 
case,  the  jurisdiction  of  the  State  court  in 
respect  to  the  property- subject  to  the  lien 
is  terminated.  In  the  case  of  In  re  Oxley 
&  White  (D.  C,  Wash.),  25  Am.  B.  R. 
656,  182  Fed.  1019,  the  court  quotes 
and  approves  this  statement  as  to  the 
effect  of  the  preceding  cases  and  says: 
"Ordinarily,  the  superior-  court  would 
have  jurisdiction  to  enforce  the  origi- 
nal lien  of  the  mortgage  in  a  suit 
brought  before  the  initiation  of  bankruptcy 
proceedings,  and  this  court  should  not  inter- 
fere unless  it  be  necessary  so  to  do  in 
order  to  protect  some  right  arising  from 
the  bankruptcy  statute.  It  is  admitted 
here  that  the  goods  upon  which  the  lien 
was  impressed  by  confession  of  judgment 
are  so  intermingled  with  those  upon  which 
the  mortgage  lien  really  existed  that  the 
two  classes  of  goods  cannot  be  dis- 
tinguished. This  renders  it  necessary  that 
the  entire  sale  be  enjoined  as  otherwise 
the  confession  of  judgment  made  by  the 
insolvent  debtors  within  four  months  be- 
fore the  filing  of  the  petition,  and  result- 
ing in  the  creation  of  a  lien  made  void  by 
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the  title  of  the  bankrupt's  property,  and  i^tays  all  seizures  made  within  four 
months;  it  has  the  force  and  effect  of  an  attachment  and  an  injunction, 
and  is  a  caveat  to  all  the  world.     After  such  adjudication  a  State  court  has 
no  jurisdiction  to  determine  any  rights  affecting  the  bankrupt's  estate,  and 
is  powerless  to  enforce  any  of  its  judgments  as  to  such  estate/*^     But  this 
does  not  prevent  a  State  eouirt  from  exercising  such  jurisdiction  as  may  be 
necessary  to  preserve  the  property  which  has.  been  taken  into  its  possession.^®* 
Where  an  action  is  brought  by  a  trustee  in  a  State  court  to  recover  an  alleged 
preference,  such  court  cannot  determine  the  validity  of  their  claims  against 
the  bankrupt  and  whether  other  creditors  have  not  received  voidable  prefer- 
enee ;  to  hold  otherwise  would  be  to  transfer  in  a  large  measure  the  administra- 
tion of  the  bankrupt's  estate  from  the  bankruptcy  court  to  the  State  court,"" 
The  possession  by  the  bankrupt  "court  of  the  proceeds  of  the  sale  of  mortgaged 
chattels  does  not  deprive  the  State  court  of  its  conceded  jurisdiction  to  set 
aside  the  mortgage  as  fraudulent.^^^     If  an  assignment  or  receivership  or 
trusteeship  is  made  or  created  under  a  State  law  for  the  benefit  of  creditors 
within  four  months  prior  to  the  filing  of  a  petition  in  bankruptcy,  and  a 
State  court  in  the  exercise  of  its  jurisdiction  under  such  law  assumes  pos- 
session of  the  property,  it  may  not  retain  such  possession  and  proceed  to  a 
distribution  of  the  property  among  the  creditors,  but  upon  the  adjudication 
the  bankruptcy  court  supersedes  the  State  court  and  becomes  possessed  of 
the  property  for  the  purpose  of  administration.^^^     Where  a  lien  on  the 


the  bankruptcy  statute,  would  stand  unassailable. 
The  peculiar  nature  of  the  bankruptcy  proceed- 
ings Is  such  that  In  no  court  except  a  court  of 
"bankruptcy  can  the  appropriate  remedy  be  ap- 
plied. If  an  adjudication  of  bankruptcy  takes 
place  In  this  matter  the  Hen  of  the  mortgage  will 
be  upheld  here  to  whatever  extent  It  is  valid,  and 
such  steps  will  be  taken  as  will  fully  recognize 
the  respect  due  to  tiie  superior  court  and  Its  ofB- 
cers,  with  proper  regard  to  the  harmonious  re- 
lations which  hav«  ever  existed  between  the  two 
courts," 

100.  In  re  Muskoya  Lumber  Co.  (D.  C,  N.  T.), 
11  Am.  B.  R.  761.  127  Fed.  760:  In  re  Knight  (D. 
C.  Ky.).  11  Am.  B.  R.  1.  126  Fed.  35;  In  re  Kap- 
lan (D.  C.  Oa.).  16  Am.  B.  R.  267.  144  Fed.  159; 
Smith  V.  Berman  (Ct.  of  App.,  Ga.),  24  Am.  B. 
R.  849,  It  was  held  that  an  action  would  not  He 
in  a  State  court  against  a  trustee  for  conversion 
of  personal  property  claimed  by  the  wife  of  the 
bankrupt,  where  It  appears  that  the  court  of  bank- 
ruptcy had  posse88i(}Ti  of  the  property  through  its 
trustee:  in  such  a  case,  the  bankruptcy  court  has 
exclusive  Jurisdiction  to  hear  and  determine  all 
questions  relating  to  the  right  of  possession  and 
to  the  title  of  the  property  In  its  custody. 

100a.  Jones  v.  Springer  (U.  S.  Supt.  Ct.),  29 
Am.  B.  R.  204,  in  which  case  the  court  said:  "  It 
Is  true  that  the  estate  is  regarded  as  in  custodla 
legls  from  the  date  of  the  petition.  (Citing  Acme 
Harvesting  Co.  v.  Beekman  Lumber  Co..  222  U.  S. 
SOO,  306.  27  Am.  B.  R.  262.)  But  in  a  case  like  the 
present,  where,  under  an  attachment  levied  before 
the  petition  was  filed,  the  property  had  been  put 
Into  the  hands  of  a  receiver,  without  notice  of  the 
petition,  it  is  not  true  that  all  power  and  Juris- 
diction of  the  local  court  wero  ended  before  notice 
of  the  bankruptcy  proceedings." 


ITO.  Eau  Claire  Nat' I  Bank  v.  Jackraan,  17  Am. 

B.  R.   675.  204  U.   S.  622. 

ITl.  Frank  v.  Vollkommer.  17  Am.  B.  R.  806 
205  U.  S.  521.  In  the  case  of  Skilton  v.  Codington. 
185  N.  Y.  80,  15  Am.  B.  R.  810.  It  was  held  th«t 
where  a  trustee  In  bankruptcy  retainB  o^t  of  the 
proceeds  of  the  sale  of  the  bankrupt's  property  a 
certain  sum  for  the  benefit  of  any  Hens  or  clalmi 
that  might  be  established  Ai>7alnflt  the  debtor,  the 
State  court  has  jurisdiction  to  hear  and  determlDf 
an  action  against  the  trustee  to  enforce  a  chattel 
mortgage  executed  by  th«  banknq^t. 

172.  Randolph  v.  Scruggs,  10  Am,  B.  R.  1,  IW 
U.  S.  558:  Hooks  ▼.  Aldridge  (C.  C.  A.,  5th  Clr.). 
10  Am.   B.   R.  658,   145  Fed.   86B:   Tn  re  Knight  (D. 

C.  Ky.),  11  Am.  B.  R.  1.  1S6  Fed.  »;  In  re  Watta. 
10  Am.  B.  R.  113,  190  U.  S.  1;  Davis  v.  Bohle  (C 
C.  A..  8th  Clr.).  1  Am.  B.  R.  412.  92  Fed.  S25.  Ai 
to  effect  of  bankruptcy  upon  assignments  for  the 
benefit  of  creditors  under  State  insolvency  acts, 
see  post. 

A  ureteral  analiriiinent  for  the  benefit 
of  creditors  made  within  four  months  prior 
to  the  filing  of  thp  petition  Is  void  as  against  the 
trustee  In  bankruptcy,  so  far  as  It  interferes  with 
the  administration  of  the  bankrupt  estate.  Ran- 
dolph V.  Scruggs,  190  U.  S.  433.  10  Am.  B.  R,  1. 
In  such  case  the  Jurisdiction  of  the  State  court 
In  respect  to  the  property  assigned  is  super* 
aeded     by     that     of     the     bankruptcy     court.     In 
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bankrupt's  property  antedates  the  filing  of  the  petition  in  bankruptcj,  a 
receiver  appointed  by  a  State  court  in  a  suit  to  enforce  such  lien  may  not 
he  deprived  of  possession  of  the  property  by  the  bankruptcy  court,  thus 
drawing  to  such  court  jurisdiction  to  determine  summarily  the  validity  of 
such  lien.^''^  If  proceedings  are  brought  in  a  State  court  for  the  dissolu* 
tion  and  winding  up  of  affairs  of  an  insolvent  corporation  and  subsequently 
and  within  four  months  thereafter  a  petition  in  bankruptcy  against  such 
corporation  is  filed,  the  jurisdiction  of  the  State  court  in  respect  to  the 
property  of  the  corporation  terminates  upon  adjudication,  and  the  bankruptcy 
court  will  thereupon  supersede  the  State  court ^^^  It  has  been  held  that  the 
refusal  of  a  receiver  appointed  in  a  State  court  upon  notice  of  the  appoint- 
ment of  a  receiver  by  the  bankruptcy  court  to  turn  over  property  of  the  bank- 
rupt to  the  receiver  in  bankruptcy,  upon  advice  of  counsel,  will  not  be  treated 


Te  Thompson   (C.  C.  A.,  2d  Cir.),  11  Am. 

B.  R.  719,  128  Fed.  575;  In  re  Knight  (D. 

C,  Ky.),  11  Am.  B.  R.  6,  125  Fed.  35;  In 
Te  Gray,  3  Am.  B.  R.  647,  47  App.  Div.  554, 
62  N.  Y.  Supp.  618;  In  re  Fellerath  (D.  C, 
Ohio),  2  Am.  B.  R.  40,  95  Fed.  121;  In  re 
Gutwillig  (C.  C.  A.,  2d  Cir),  1  Am.  B.  R. 
388,  92  Fed.  337;  Davis  ▼.  Bohle  (C.  G.  A., 
8th  Cir.),  1  Am.  B.  R.  412,  92  Fed.  325; 
In  re  Sievers  (D.  C.,  N.  Y.),  1  Am.  6.  R. 
117,  91  Fed.  366. 

State  xecetvership. —  Ordinarily  where  a 
State  court  has  obtained  jurisdiction  over 
property  this  jurisdiction  is  not  disturbed 
bj  proceedings  in  bankruptcy,  but  the  ex- 
ception to  the  rule  is,  where  the  property  is 
in  the  hands  of  a  receiver,  held  for  the 
benefit  of  creditors,  and  a  receivership  is 
created  within  four  months  prior  to  ad- 
judication. In  re  Cameron  Currie  Co. 
(Ref.,  Mich.),  20  Am.  B.  R.  790.  Where 
a  receiver  is  appointed  in  behalf  of  cred- 
itors in  a  proceeding  in  a  State  court, 
based  on  the  debtor's  insolvency,  within  the 
four  months'  period,  the  subsequent  adjudi- 
cation in  a  bankruptcy  court  supersedes  the 
jurisdiction  of  the  State  (^urt.  In  re 
Watts,  190  U.  S.  1,  10  Am.  B.  R.  113. 

Action  by  trustee  on  bond  of  assignee.— 
Where  the  assignee  under  a  general  assign- 
inent  for  the  benefit  of  creditors,  made 
within  the  four  months'  period,  gave  a 
lK>nd  to  duly  account  for  all  moneys  re- 
ceived by  him  as  such  assignee  and  vol- 
untarily accounted  in  the  bankruptcy  court 
^ut  failed  to  comply  with  its  order  to  turn 
«ver  the  amount  in  his  hands  to  the  trustee, 
the  latter  by  leave  of  the  State  court  may 
inaintain  an  action  against  the  surety  upon 
the  assignee's  bond  to  recover  the  amount 
^hich  the  assignee  failed  to  turn  over  to 


the  trustee.  Cohen  v.  American  Surety  Co., 
20  Am.  B.  R.  65,  192  N.  Y.  227. 

General  assigmnent.—  The  bankruptcy 
court  has  jurisdiction  by  summary  pro- 
ceeding to  take  from  assignees  and  receivers 
for  general  creditors  in  insolvency  or  wind- 
ing up  proceedings  appointed  after  four 
months  prior  to  the  filing  of  petitions  in 
bankruptcy,  from  officers  of  courts  attach- 
ing, or  replevying  within  that  time,  and  from 
others  holding  for  the  bankrupt,  property 
claimed  to  be  that  of  the  bankrupt,  and 
then  by  virtue  of  the  possession  thus  taken 
to  determine  adverse  claims  to  it  by  a 
like  proceeding.  In  re  Rathman  (C.  C.  A.,. 
8th  Cir.),  25  Am.  B.  R.  246,  183  Fed.  913. 

State  receiverships — Where  the  receiver 
of  a  corporation  appointed  by  a  State  court, 
has  notice  of  an  order  of  the  bankruptcy 
court  appointing  a  receiver  in  bankruptcy 
proceedings  against  such  corporation,  it  is 
his  duty  to  turn  over  at  once  to  the  re- 
ceiver in  bankruptcy,  all  property  of  the 
corporation  which  is  in  his  possession.  In 
re  Ziegler  Go.  (D.  C,  Conn.),  26  Am. 
B.  R.  761. 

173.  In  re  Rathman  (C.  C.  A.,  8th  Cir.), 
25  Am.  B.  R.  246,  183  Fed.  913. 

174.  CressoR  &  Clearfield  Coal  ft  Coke 
Co.  V.  Stauffer  (C.  C.  A.,  3d  Cir.),  17  Am. 
B.  R.  673,  148  Fed.  981;  In  re  Storck 
Lumber  Co.  (D.  C,  Md.),  8  Am.  B.  R.  86, 
114  Fed.  860;  In  re  Kersten  (D.  C,  Wis.), 
6  Am.  B.  R.  519,  110  Fed.  929;  Carling  v. 
Seymour  Lumber  Co.  (C.  C.  A.,  5th  Cir.), 
8  Am.  B.  R.  29,  113  Fed.  483;  Mauran  v. 
Crown  Carpet  Lining  Co.,  6  Am.  B.  R.  734, 
50  Atl.  331,  23  R.  I.  324;  In  re  Salmon  & 
Salmon  (D.  C,  Mo.),  16  Am.  B.  R.  132,  143 
Fed.  395. 
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as  a  pergonal  disrespect  to  the  bankruptcy  court,  so  as  to  warrant  his  punish- 
ment as  for  a.  contempt. ^^^  The  above  doctrines  are  all  that  can  be  safely 
stated.  The  whole  subject  is  hopelesQly  befogged  by  the  fact  that  each  cla^s 
of  courts  unconsciously  strains  for  jurisdiction  in  close  cases.  Some  of  the 
more  reliable  decisions  will  be  found  in  the  foot-note. ^^* 

V.  CONCURRENT  JURISDICTION  OF  CIRCUIT  COURT  OVER  OFFENSES. 

Subsection  c  of  this  section  provides  that  the  United  States  circuit  courts 
shall  have  concurtent  jurisdiction  with  the  courts  of  bankruptcy  of  the 
offenses  enumerated  in  the  act  As  already  noticed  in  a  previous  para- 
graph under  this  section  the  circuit  courts  have  been  abolished,  and  the 
jurisdiction  of  such  courts  is  conferred  upon  the  district  courts.*"  This 
subsection  is  therefore  made  of  no  effect,  since  the  district  courts  as  courts 
of  bankruptcy  are  given  jurisdiction  to  arraign,  try  and  punish  those  who 
commit  any  of  the  offenses  enumerated  in  the  act"®  The  jurisdiction  oi 
district  courts  as  to  bankruptcy  offenses  is  now  exclusive.  The  trial  of 
offenses  enumerated  in  section  29  will  be  moved  like  other  criminal  offenses 
at  a  stated  term  of  the  district  court 

175.  In  re  Ziegler  Co.  (D.  C,  Conn.),  tlekow  {D.  C,  Wis.),  1  Am.  B.  R.  472,  92 
26  Am.  B.  R.  761.  Fed.  91;   Heath  v.  Shaffer    (D.  C,  Iowa), 

176.  In  re  Russell  (C.  C.  A.,  2d  Cir.),  2  Am.  B.  R.  98,  93  Fed.  647;  Small  v. 
3  Am.  B.  R.  658,  101  Fed.  248;  In  re  Wood-  MuUer,  8  Am.  B.  R.  448,  67  N.  Y.  App. 
bury  (D.  C,  N.  Dak.),  3  Am.  B.  R.  457,  Div.  143,  73  N.  Y.  Sixpp:  667:  In  re  Spitzer 
98  Fed.'  833;  Robinson  v.  White  (D.  C,  (C.  C.  A.,  2d  Cir.),  12  Am.  B.  R.  346,  130 
Ind.),  3  Am.  B.  R.  88,  97  Fed.  33;  In  re  Fed.  879. 

Sievers  (D.  C,  Mo.),  1  Am.  B.  R.  117,  91  177.  See  Judicial  Code,  fl  2S9,  «91. 

Fed.  366;  In  re  Emslie  (C.  C.  A.,  2d  Cir.),  17B.  Bankr.  Act,  %  2{A). 

<  Am.  B.  R.  126,  102  Fed.  290;  In  re  Pit- 


,    -  i  r.  .  •  -     .        ■»'  »        ♦, 


SECTION  TWENTY-FOUR 


JURISDICTION  OF  APPELLATE  C09RTS. 


§  24.  Jurifldictioii  of  Appelate  Oourts,—  a  The  Supreme  Court 
of  the  XJnited  States,  the  Circuit  Courts  of  Appeals  of  the  United 
States,  and  the  Supreme  Courts  of  the  Territories,  in  vacation  in 
chambers  and  during  their  respective  terms,  as  now  or  as  they  may 
be  hereafter  held,  are  hereby  invested  with  appellate  jurisdiction  of 
controversies  arising  in  bankruptcy  proceedings  from  the  courts  of 
bankruptcy  from  which  they  have  appellate  jurisdiction  in  other 
cases.  The  Supreme  Court  of  the  United  States  shall  exercise  a  like 
jurisdiction  from  courts  of  bankruptcy  not  within  any  organized 
circuit  of  the  United  States  and  from  the  Supreme  Court  of  the 
District  of  Columbia. 

b  The  several  circuit  courts  of  appeal  shall  have  jurisdiction 
in  equity,  either  interlocutory  or  final,  to  superintend  and  revise 
in  matter  of  law  the  proceedings  of  the  several  inferior  courts  of 
bankruptcy  within  their  jurisdiction.  Such  power  sEall  be  exer- 
cised on  due  notice  and  petition  by  any  party  aggrieved. 


Aatlogoiu  provisions     In  (T.  S.:    As  to  appellate  jurisdiction,  Act  of  1867,  §§  9,  24,  R.  S., 
IS  4980,  4981,  4982,  4983,  4984,  4985,  4989;  Act  of  1841,  §  4;   As  to  supervisory 
jurisdiction,  Act  of  1867,  §  2,  R.  S.,  §§  4986,  4987,  4988;  Act  of  1841,  §  6. 
In  Eng.:     Act  of  1883,  §  104;  General  Rules  129-134-a. 
Cross-references:     To  the  law:     Appellate  courts  defined,  §  1(3);  States  include  Terri- 
tories, I  1(24). 
Appeals  and  petitions  to  revise,  generally,  S  26. 
To  the  General  Orders:     Appeals  to  Circuit  Ck)urts  of  Appeal  and  United  States  Su- 
preme Court,  allowance,  XXXVI. 


SYNOPSIS  OF  SECTION. 

JURISDICTION  OF  APPESLLATB  C01TRTB. 

I«  Appellate  Jurisdiction  in  GenenU,  508. 

a.  Appeah  under  law  of  1867;  506. 

b.  Scope  and  meaning  of  section,  508. 

c.  Controversies  arising  in  bankruptcy  proceedingSf  509. 
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n.  Appeals  to  Circuit  Court  of  Appeals  and  Stqireme  Court,  512. 

a.  In  general,  512. 

b.  Appeals  from  District  or  Circuit  Court  to  Supreme  Court,  513. 

m.  Appeals  to  Supreme  Court  from  Higher  Court  of  State,  514. 
IV.  Supervisory  Jurisdiction,  515. 


I.  APPELLATE  JURISDICTIOIT  IN  OSHERAL. 

a.  Appeals  under  law  of  1867.—  The  former  law  was  as  simple  in  respect 
to  appeals  as  the  present,  at  first  glance,  seems  complicated.  Appeals  as  iir 
equity  cases  and  writs  of  error  in  those  at  law  were  heard  in  the  circuit 
courts  wherever  the  amount  in  controversy  excfeeded  $500;  the  circuit  court 
had  supervisory  jurisdiction  of  all  eases  and  questions  arising  in  a  court  of 
bankruptcy  within  its  jurisdiction;  appeals  and  writs  of  error  could  be 
heard  in  the  Supreme  Court'  only  when  the  matter  in  dispute  exceeded 
$5,000.^  There  was  also  the  usual  review  by  writ  of  error  in  the  latter 
court  of  certain  judgments  of  the  highest  courts  of  the  States.  Since  that 
law  was  repealed,  the  Circuit  Courts  of  Appeals  have  been  vested  with  the 
appellate  jurisdiction  of  the  circuit  court ;  while,  that  their  calendars  might 
not  be  congested  with  a  multitude  of  petty  questions,  the  appellate  courts 
no  longer  "  sit  at  the  elbow  "^  of  the  court  of  bankruptcy,  but  appeals  in- 
volving questions  of  fact  are  limited  to  important  and  vital  matters,  and 
superintendence  may  be  asked  only  of  questions  of  law.^  Thus,  the  entire 
system  has  been  radically  changed,  and  the  cases  under  the  former  law  are 
of  little  value.  Further  differences  between  the  old  and  new  system  ai*e 
discussed  in  detail  later  under  this  section  and  under  section  twenty-five, 
post, 

b.  Scope  and  meaning  of  section. — As  explained  later,  this  §  24  is  here 
treated  as  if  its  subsection  b  were  a'  part  of  §  25.  It  is  clear  from  the 
caption  that  the  section  has  to  do  only  with  the  jurisdiction  of  appellate 
courts.  Subsection  a  is  general  in  its  terms,  and  makes  applicable  the 
general  law  so  far  as  it  confers  appellate  jurisdiction  of  controversies  in  the 
district  court,  by  giving  the  courts  named  a  general  appellate  jurisdiction 
over  questions  arising  in  that  court  while  sitting  in  bankruptcy.*  This 
subsection  has  no  reference  to  appeals  to  the  Supreme  Court  from  the  Circuit 
Court  of  Appeals.    Except  as  expressly  specified  therein  the  jurisdiction  of 

1.  See   "Analogous   Provisiona,"   ante.  112  Fed.  643;  also,  Stelling  v.  Jones  Lum- 

a.  In  re  Adler  (D.  C,  Tenn.),  4  Am.  B.  ber  Co.    (C.  C.  A.,  7th  Cir.),  8  Am.  B.  R. 

R.  588,  590,  103  Fed.  444.  521,   116  Fed.  261;   Scott  k  Ca  v.  Wilson 

S.  See  Bankr.  Act,  S  25,  and  read  §  24-b.  (C.  C.  A.,  7th  dr.),  8  Am.  B.  R.  349,  US 

4.  Thus,  see  In  re  Columbia  Real  Estate  Fed.  284. 
Co.   (C.  C.  A.,  7th  Cir.),  7  Am.  B.  R.  441, 
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the  Supreme  Court  is  not  broadened  in  any  way.^  Manifestly  the  juris- 
diction conferred  by  tbis  subsection  is,  so  far  as  applicable,  that  conferred 
on  Circuit  Courts  of  Appeal  by  the  Evarts  act,  subsequently  revised  and  re- 
enacted  in  the  Judicial  Code.^  This  act  and  the  limitations  suggested  by 
what  follows  under  this  section  and  section  twenty-five,  should  be  consulted 
for  an  understanding  of  the  broad  scope,  yet  accurate  boundaries,  of  appeals 
in  bankruptcy. 

c  Controversies  arising  in  baakruptoy  prooeedings.^^  This  section  relates 
to  controversies  arising  in  bankruptcy  proceedings  in  the  exercise  by  bank- 
ruptcy courts  of  the  jurisdiction  vested  in  them  to  settle  the  estates  of 
bankrupts  and  to  determine  controversies  in  relation  thereto.^  It  has  been 
thought  that  the  words  "  controversies  in  bankruptcy  proceedings  "  in  sub- 
section a  of  this  section,  and  the  words  "  in  bankruptcy  prc^ceedings  "  in  the 
next  section  refer  to  different  classes  of  cases ;  the  suggestion  being  that  the 
former  means  only  controversies  outside  of  the  bankruptcy  proceeding 
proper,  as  suits  between  the  trustee  and  ,adverse  claimants.^  Nothing  can  be 
regarded  as  a  "  controversy  arising  in  bankruptcy  proceedings  "  within  the 
purview  of  subsection  a  where  the  subject-matter  and  object  of  the  proceed- 
ings are  within  the  power  to  make  a  summary  order ;  certainly  this  is  true 
where  plenary  action  is  not  sought.®  As  stated  by  the  Supreme  Court: 
"  Section  25-a  relates  to  appeals  from  judgments  in  certain  enumerated 
steps  in  bankruptcy  proceedings,  in  respect  of  which  special  provision  thereof 
was  required,  while  §  24-a  relates  to  controversies  arising  in  bankruptcy 
proceedings  in  the  exercise  of  the  jurisdiction  vested  in  them  at  law  and  in 
equity  by  §  2,  to  settle  the  estates  of  bankrupts,  and  to  determine  contro- 
versies in  relation  thereto."^^     "  Controversies  arising  in  bankruptcy  pro- 


5.  Hntchineon  ▼.  Otis  (C.  C.  A.,  let 
Cir.),  10  Am.  B.  R.  275,  123  Fed.  14. 

8.  Judicial  Code,  §|  128-a,  129,  revised 
from  Act  of  March  3,  1891,  §  6.  Compare, 
also,  Duncan  v.  Landis  (C.  C.  A.,  3d  Cir.y, 
0  Am.  B.  R.  649,  106  Fed.  839;  Steele  v. 
Buel  (C.  C.  A.,  8th  Cir.),  5  Am.  B.  R. 
^65,  104  Fed.  96S;  In  re  Columbia  Real 
Estate  Co.  (C.  C.  A.,  7th  Cir.),  7  Am.  B.  R. 
441,  112  Fed.  643;  Btelling  v.  Jones  Lum- 
ber Ccr.  (C.  C.  A.,  7th  Cir.),  8  Am.  B.  R. 
521,  116  Fed.  261. 

7.  Hutchinson  v.  Otis,  190  U.  S.  552,  10 
Am.  B.  R.  135;  Hewit  v.  Berlin  Machine 
Works,  194  U.  S.  300,  11  Am.  B.  R.  709; 
In  re  First  National  Bank  of  Canton  (C. 
C.  A.,  6th  Cir.),  14  Am.  B.  R.  180,  135 
^ed.  62,  holding  that  an  order  disallowing 
the  lien  of  a  chattel. mortgage  is  in  a  con- 
troversy arising  out  of  the  settlement  of 
the  bankrupt  estate  and  is  appealable; 
Security  Warehousing  Co.  v.  Hand  (C.  C. 
A..  7th  Cir),   16  Am.  B.  R.   49,   143   Fed. 


32,  holding  likewise  as  to  a  petition  to 
establish  and  enforce  an  alleged  warehouse 
lien.  See  also  Smith  v.  Evans  (C.  C.  A., 
7th  Cir.),  17  Am.  B.  R.  433,  148  Fed.  89. 

8.  In  re  Adler  (D.  C,  Tenn.),  4  Am.  B. 
R.  583,  103  Fed.  444;  Burleigh  v.  Foreman 
(C.  C.  A.,  ist  Cir.),  11  Am.  B.  R.  74,  125 
Fed.  217;  Liddon  v.  Smith  (C.  C.  A.,  5th 
Cir.),  14  Am.  B.  R.  204,  135  Fed.  43; 
Thomas  v.  Woods  (C.  C.  A„  8th  C!r.>,  25 
Am.  B.  R.  132,  173  Fed.  585. 

9.  In  re  Farrell  (C.  C.  A.,  6th  Cir.), 
23  Am.  B.  R.  826,  176  Fed.  505. 

10.  Controversies  arising  in  bank^ptcv 
proceedings. —  Hewitt  v.  Berlin  Machine  Co., 
11  Am.  B.  R.  709,  194  U.  S.  296,  in  which 
case  it  was  held  that  where  title  was  as- 
serted to  property  in  the  possession  of  the 
trustee  by  an  intervention  raising  a  dis- 
tinct and  separate  issue,  the  controversy 
may  be  treated  as  one  of  those  "  con- 
troversies arising  in  bankruptcy  proceed* 
ings,"  over  which  the  Circuit  Court  of  Ap- 
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eeedings/'  include  those  between  the  trustee  representing  the  bankrupt  and 
iiis  oreditors  and  adverse  claimants  in  respect  to  rights  asserted  as  to  the  bank- 
rupt's propertj.^^  There  is  a  clear  distinction  b^t^vreen  such  controversies 
and  ^^  proceedings  in  bankruptcy  "  within  the  meaning  of  section  25-a ;  the 
latter,  broadly  speaking,  covering  questions  between  the  alleged  bankrupt 
and  his  creditors  as  such,  commencing  with  the  filing  of  the  ptetttion,  ending 
with  the  discharge  and  including  matters  of  administration  generally, 
«uch  as  appointments  of  receivers  and  trustees,  Bal^s^  exemptions,  proof  and 
allowance  of  claims,  and  other  similar  matters  to  be  disposed  of  summarily, 
all  of  which  naturally  occur  in  the  settlement  of  the  estate/^    Such  orders 


peals  could,  under  section  24-a,  exercise  appellate 
Jurisdiction  as  In  other  cases.  Bee  also  In  re 
National  Bank  of  Canton  (C.  C.  A.,  6th  Clr.),  14 
Aro.  B.  R.  180.  185  Fed.  $2;  Dodse  v.  NorUn  <C.  C. 
A.,  8th  dr.),  18  Am.  B.  R.  17«,  183  Fed.  368;  In  re 
McMaiion  (C.  C.  A..  6th  Clr.).  17  Am.  B.  B.  &30, 
147  Fed.  685;  Dolle  v.  Cassell  (C.  C.  A.,  6th  Clr.), 
14  Am.  B.  R.  52,  136  Fed.  58;  Mason  v.  Wolkowlch 
(C.  C.  A.,  Ist  Clr.),  17  Am.  B.  R.  709,  150  Fed.  699; 
O'Dell  V.  Boyden  (C.  C.  A.,  6th  Clr.).  17  Am.  B. 
R.  761,  150  Fed.  781;  McCartr  v.  Coffin  (C.  C.  A., 
6th  Cir.>»  18  Am.  B.  R.  148,  150  Fed.  307;  Thomp- 
son V.  Mausy  (C.  C.  A.,  4th  Clr.),  28  Am.  B.  R. 
489,  174  Fed.  611;  Morehouse  t.  Padflo  Hardware, 
etc.,  Co.  (C.  C.  A.,  9th  Clr.),  S4  Am.  B.  R.  178; 
Baker  Ice  Machine  Co.  v.  Bailey  (C.  C.  A.,  8th 
dr.),  81  Am.  B.  R.  513.  holdlair  that  where  a  con- 
ditional vendor  Intervenes  in  a  bankruptcy  pro- 
oeeding,  ass^'tinflr  title  to  and  askinr  possession 
■of  property  sold  the  bankrupt.  It  is  a  controversy 
arising  in  bankruptcy  proceedings. 

Priority  ot  Itenii.— i  Where  a  trustee  In  bank- 
ruptcy files  a  petition  asking  tiiat  the  lands  of  the 
bankrupt  be  sold  free  of  all  encumbrances  and 
that  the  liens  be  marshalled  and  transferred  to 
the  proceeds,  and  a  mortgagee  flies  an  answer 
which  Is  In  effect  an  intervening  petition  in  which 
it  asks  relief  against  the  trustee  and  other  Hen 
liolders,  and  the  real  question  is  as  between  the 
Hen  holders  as  to  the  priority  of  their  respective 
liens,  it  is  a  controversy  under  section  24a  and 
appeal  from  the  decree  of  the  District  Court  is 
t^e  proper  remedy.  Century  Savings  Bank  v. 
Moody  (C.  C.  A..  8th  Cir.),  81  Am.  B.  R.  S86. 

11.  In  re  Mueller  (C.  C.  A..  Ky.),  14  Am.  B.  R. 
266,  125  Fed.  711,  in  which  the  court  says:  "  By 
'  controversies  arising  in  bankruptcy  proceedings  ' 
is  meant  those  independent  of  plenary  suits  which 
•Concern  the  bankrupt's  estate,  and  arising  by  in- 
tervention or  otherwise  between  the  trustee  repre- 
senting the  bankrupt's  estate  and  claimants  as- 
serting some  right  or  Interest  adverse  to  the  bank- 
rupt or  his  general  creditors."  See  Kirkpatrlck  v. 
Hamesberger  (C.  C.  A.,  5th  Clr.),  29  Art.  B.  R. 
438. 

12.  Dlattiictloii  between  « Contro- 
veratea  arlalns  &n  htuklcmptey  proceed- 
insa  **  and  « Proeeedinara  in  bonk- 
rnptcjr."— In  the  case  of  In  re  Friend  (C.  C. 
A.,  7th  Cir.).  18  Am.  B.  R.  595,  134  Fed.  778,  the 
court  said:  "Section  23  established  a  clear  dis- 
tinction between  *  proceedings  In  bankruptcy  '  and 
'  controversies  at  law  and  in  equity  arising  in  the 
course  of  bankruptcy  proceedings;  '  the  former, 
bronAly  speaking,   covering  questions  between  the 


alleged  bankrupt  and  his  creditors,  as  such,  com- 
mencing with  the  petition  for  adJadlcatloB,  aid- 
ing with  the  discharge,  and  including  matters  of 
administration  generally,  such  as  appointments  of 
receivers  and  trustees,  sales,  exetnptlons,  aUow- 
ances  and  the  like,  to  be  disposed  of  summarily, 
all  of  which  naturally  occur  In  the  settlement  of 
the  estate;  and  the  latter,  broadly  speaking,  in- 
volving questions  between  the  trustee,  repremnt- 
ing  the  bankrupt  and  his  creditors,  on  the  one 
side  and  adverse  claimants  on  the  other,  concern- 
ing property  In  the  possession  of  the  trustee  or  of 
the  claimants,  to  be  litigated  in  appropriate  plen- 
ary suits  and  not  affecting  directly  the  adminis- 
trative orders  and  Judgments  but  only  the  question 
of  the  extent  of  the  estate." 

Judge  Keller  has  summarized  the  conclusions  of 
the  several  cases  Involving  such  distinction  in  the 
following  language:  "  That  there  is  a  clear  dis- 
tinction between  '  controversies  arising  in  bank- 
ruptcy proceedings,'  as  mentioned  in  section  24-a. 
and  '  the  proceedings  in  bankruptcy,*  which,  by 
section  24-b,  the  Circuit  Courts  of  Appeal  are  given 
jurisdiction  to  superintend  and  revise  '  in  natter 
of  law:  '  the  former  being  generally  held  to  em- 
braoe  questions  between  the  trustee,  representing 
the  bankrupt  and  his  creditors,  on  the  one  side, 
and  adverse  claimants,  on  the  other,  and  not  di- 
rectly affecting  those  administrative  orders  and 
Judgments  ordinarily  known  as  *  proceedings  in 
bankruptcy.'  and  the  latter  being  confined  to  those 
questions  arising  between  the  bankrupt  and  his 
creditors  which  are  the  very  subject  of  such  ad- 
ministrative orders  and  Judgments,  from  the 
petition  for  adjudication  to  the  discharge,  and 
Including  the  intermediate  administrative  steps, 
ajid  such  controversies  as  arise  between  parties 
to  the  bankruptcy  proceedings  as  are  -involved  in 
the  allowance  of  claims,  fixing  their  priorities, 
sales,  allowances,  and  other  matters  to  be  dis- 
posed of  summarily."  Thompson  v.  Mausy  (C.  C. 
A.,  4th  Clr.).  83  Am.  B.  R.  489.  174  Fed.  <11.  See 
also  Snow  v.  Dalton  (C.  C.  A.,  4th  Cir.),  29  Am. 
B.  R.  240. 

In    the    case    of    Thomas    v.     Woods    (C.    C 
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and  decrees  as  are  in  the  nature  of  independ^it  suitB  and  controversieB^ 
arising  in  the  course  of  bankruptcy  proceedings  are  reviewable  on  appeal 
or  writ  of  error,  as  the  case  may  be,  under  subsection  a  of  this  section.^ 
The  great  number  of  authorities  upon  this  branch  of  bankruptcy  practice 
and  the  conflict  between  them  has  given  rise  to  endless  confusion,  and  it 
is  sometimes  difficult  to  determine  within  which  class  a  particular  order 
of  the  bankruptcy  court  may  fall.  Each  case  will  necessarily  be  determined 
by  its  own  facts,  and  in  each,  the  important  consideration  is  the  object  and 
character  of  the  proceeding  sought  to  be  reviewed."  If  the  controversy 
18  one  "  arising  in  bankruptcy  proceedings,"  appellate  courts  exercise  their 
jurisdiction  as  in  other  cases  under  subsection  a  of  this  section.  If  the 
controversy  pertains  to  the  proceedings  in  bankruptcy,  relating  to  the 
adjudication  and  the  subsequent  steps  in  bankruptcy,  it  is  one  which  may  be 
revised  in  matter  of  law,  upon  due  notice  and  petition  by  any  party 
aggrieved,  by  a  circuit  court  of  appeals.  The  distinction  between  a  contro- 
versy "  arising  "  in  bankruptcy  proceedings  and  a  decision  or  order  in  the 


A.,  8th  dr.),  ^3  Am.  B.  IL  132»  17a  Fed. 
585,  the  court  in  discusaing  these  phrases 
as  used  in  section  24,  said:  "In  section 
24-b,  however,  ibe  term  '  proceedings  in 
bankruptcy,'  as  construed  bj  the  courts, 
Las  been  given  a  narrower  meaning  and 
has  been  set  over  against  '  eontroveFSies 
arising  in  bankruptcy  proceedings,'  as  used 
in  section  24-a.  Here  it  has  been  thought 
to  mean  any  of  the  administrative  acts  in- 
tervening between  the  filing  of  the  petition 
and  the  granting  of  the  discharge,  as  dis- 
tin^niished  from  those  *  controversies  aris- 
ing in  bankruptcy  proceedings;'  on  petition, 
which  would  have  been  the  subject  of 
plenary  suits  if  the  estate  had  not  been  in 
the  custody  of  a  court  of  bankruptcy." 
In  the  case  of  Morehouse  v.  Pacific  Hard- 
ware &  Steel  Co.  (C.  O.  A.,  9th  dr.),  24 
Am.  B.  R.  178,  177  Fed.  337,  the  court  said: 
"  It  is  eonceiTable  that  the  line  of  demarca- 
tion between  *  proceedings  in  bankruptcy,' 
and  *  controversies  at  law  and  in  equity 
arising  in  the  course  of  bankruptcy  pro- 
ceedings,' may  in  some  cases  be  obscure; 
but  generally  speaking,  the  former  include 
all  questions  arising  in  the  administration 
of  the  bankrupt's  estate,  such  as  the  ap- 
pointment of  receivers  and  trustees,  orders 
reqniring  the  bankrupt  to  surrender  prop- 
erty of  the  estate  in  bankruptcy,  orders  re- 
quiring the  bankrupt's  voluntary  assignee  to 
surrender  property  of  the  estate,  orders 
giving  priority  to  the  claims  of  creditors, 
orders  directing  a  set-off  of  mutual  debts, 
and  orders  confirmfng  a  composition. 
Theae  are  questions,  which,  with  a  view  to 


the  prompt  administration  and  di»tribntioii 
of  the  assets  of  the  bankrupt,  the  law 
permits  to  bei  summarily  disposed  of  by 
revision.  The  latter  inohide  all  oon* 
troversies  and  questions  arising  between 
the  trustee  and  adverse  claimants  of  prop- 
erty, as*  property  of  the  estate,  whether  the 
property  be  in  his  possession  or  theirs." 
See  also  Barnes  v.  Pampel  (C.  C  A.,  6th 
Gir.),  27  Am.  B.  R.  19». 

18.  In  re  Mueller   <0.  C.  A.,  Hh  Cit.), 
14  Am.  B.  R.  256,  135  Fed.  711;  Dickas  v. 
Barnes  (0.  G.  A.,  6th  Gir.),  15  Am.  B.  R. 
566,  140  Fed.  849;  In  re  McKenzie   {C.  G. 
A.,  8th  Gir.),  15  Am.  B.  R.  679,  142  Fed. 
383;  In  re  Friend  (G.  G.  A.,  7th  dr.),  13 
Am.   B.   R.   595,    134   Fed.    778;    Smith   v. 
Evans   (O.  C.  A.,  7th  Cir.),  17  Am.  B.  R. 
433,  148  Fed.  89;  In  re  Doran   (G.  G.  A.» 
6th  Cir.),  18  Am.  B.  R.  760,  154  Fed.  467; 
Loeser   v.    Savings   Deposit   Bank   &   Trust 
Co.   (C.  C.  A.,  6th  Cir.),  20  Am.  B.  R.  845, 
163   Fed.   2J2;    Coder  v.  Arts    (Sup.   Ct.), 
22  Am.  B.  R.  1,  213  U.  S.  223;  In  re  Strea- 
tor  Metal  Stamping  Co.  (C.  G.  A.,  7th  Gir.), 
30  Am.  B.  R    55. 

14.  In  Fe  Jungman  (G.  G.  A.,  2d  Gir.).  d6 
Am.  B.  R.  401,  holding  that  in  a  case  where 
substantially  the  only  question  raised  ia 
whether  a  contract  for  the  purchase  of 
certain  property  of  the  bankrupt's  estate 
has  been  made  between  the  receiver  of  the 
bankrupt  and  a  third  party,  a  "  controversy 
arising  in  bankruptcy  proceedings"  exists, 
and  a  decision  requiring  such  third  party 
to  carry  out  the  terms  of  the  judicial  sale 
which  had  been  ordered  in  accordance  with 
such  alleged  contract,  is  reviewable  by  ap* 
peal. 
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bankruptcy  proceedings  proper,  is  for  the  sole  purpose  of  determining 
whether  the  review  by  the  appellate  court  shall  be  by  appeal  or  by  petitioa 
to  revise  in  matter  of  law.  It  has  been  deemed  advisable  to  consider 
under  section  26  whether  the  review  should  be  by  appeal  or  petition  to 
revise.  It*  is  therefore  not  essential  in  this  connection  to  consider  the  nature 
and  object  of  particular  controversies  for  the  purpose  of  determining  as  to 
the  method  of  review. 


I.  APPEALS  TO  CIRCUIT  COURT  OF  APPEALS  AND  SUPREME  COURT. 

a.  In  general. —  Subsection  a  of  this  section  vests  the  Supreme  Court  and 
the  circuit  court  of  appeals  with  appellate  jurisdiction  of  controversies 
-arising  in  bankruptcy  proceedings  in  the  courts  of  bankruptcy  from 
which  they  have  appellate  jurisdiction  in  other  cases.  The  only  matters 
which  can  be  reviewed  are  ^*  controversies  arising  in  bankruptcy  proceed- 
ings." We  have  already  considered  the  distinction  to  be  made  between 
such  controversies  and  appeals  in  bankruptcy  proceedings  generally  as 
authorized  by  the  next  section.  The  only  court  which  may  be  appealed  from 
is  the  court  of  bankruptcy,  which  phrase,  as  here  used,  does  not  include  the 
referee.^*  The  only  courts  which  can  hear  such  an  appeal  are  the  several 
courts  mentioned.  So,  also,  appeals  can  be  taken  only  to  the  proper  court 
in  whose  territorial  jurisdiction  the  court  of  bankruptcy  appealed  from  is 
located.^®     The  appellate  courts  are  given  jurisdiction  to  ait  "  in  vacation 


15.  Appeal  to  Supreme  Court  in  **  con- 
troversies arising  in  l>ankniptcy  proceed- 
ings." In  the  case  of  Tefft,  Weller  &  Co. 
V.  Mansuri  (Sup.  Ct.),  27  Am.  B.  R. 
338,  341,  Mr.  Justice  White  saye:  ''But 
the  entire  argument  rests  upon  a  miscon- 
^ption  of  the  words  *  controversies  in 
bankruptcy  proceedings/  as  used  in  the 
-section,  since  it  disregards  the  author- 
itative construction  affixed  to  those  words. 
Coder  v.  Arts,  213  U.  S.  234,  22  Am. 
B.  R.  1,  53  L.  Ed.  777,  29  Sup.  Ct.  Rep. 
436,  16  A.  &  E.  Ann.  Gas.  1008;  Hewitt  v. 
Berlin  Mach.  Works,  194  U.  S.  296,  300,  11 
Am,  B.  R.  709,  48  L.  Ed.  986,  987,  24  Sup. 
Ct.  Rep.  690.  Those  cases  expressly  decide 
that  controversies  in  bankrupt  proceedings, 
as  used  in  the  section,  do  not  include  mere 
ateps  in  proceedings  in  bankruptcy,  but 
embrace  controversies  which  are  not  of  that 
inherent  character,  even  although  they  may 
arise  in  the  course  of  proceedings  in  bank- 
ruptcy. The  cases  referred  to,  moreover, 
by  necessary  implication,  determine  that 
the  mere  allowing  or  disallowing  a  claim 
in  bankruptcy  is  a  proceeding  in  bank- 
ruptcy, and  not  a  controversy  arising  in 
bankruptcy,  within  the  intendment  of  the 
section.     Nor  is  there  force  in  the  conten- 


tion that  because  the  district  court  of 
Porto  Rico  is  a  court  of  bankruptcy  'not 
within  an  organized  circuit  of  the  United 
State,'  therefore  authority  to  review  its 
action  in  a  case  like  this  is  conferred 
on  this  court  by  the  ooncluding  sentence 
of  section  24-a.  This  is  true,  because 
the  proposition  really  rests  upon  the 
misconstruction  of  the  section,  already 
pointed  out.  That  is  to  say,  as  the 
sentence  relied  upon  only  confers  upon 
this  court  *  a  like  jurisdiction '  to  review 
the  aets  of  the  particular  courts  of  bank- 
ruptcy which  the  sentence  designates  to 
that  conferred  by  the  immediately  preced- 
ing provisions  of  section  24-a,  that  i»,  to 
review  controversies  in  bankruptcy,  it  fol- 
lows that  the  sentence  confers  no  power  to 
review  a  mere  step  in  bankruptcy,  taken  by 
a  bankruptcy  court,  even  although  such 
court  be  one  of  those  referred  to  in  the  last 
sentence  relied  upon."  And  see  James  ▼. 
Stone  &  Co.  (U.  S.  Sup.  a.),  29  Am.  B.  R 
476. 

Appeals  from  the  referee  are  provided  for 
elsewhere.  See  §  2  (10):  General  Order 
XXVII. 

16.  In  re  Seebold  (C.  C.  A..  5th  Cir.).  5 
Am.  B.  R.  358,  105  Fed.  910.  Compare  In 
re  Blair  (C.  C.  A.,  8th  Oir.|,  5  Am.  B.  R 
793,  106  Fed.  662. 
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in  chambers  and  during  their  respective  terms;"  which  seems  to  mean 
that  such  courts  are  always  in  session  for  the  sake  of  appeals*  In  conclusion 
it  may  be  stated  that  circuit  courts  of  appeals  have  jurisdiction  to  review 
the  final  decisions  of  oourts  of  bankruptcy  in  controversies  arising  between 
the  trustees  in  bankruptcy  and  thir^  parties  over  the  title  to,  or  over  liens 
upon  the  alleged  property  of  the  baukrupt  or  its  proceeds,  and  that  the 
general  appellate  jurisdiction  vested  by  subsection  a  of  §  '24  is  not  affected 
or  impaired  by  the  grant  of  the  power  of  revision  and  supervision  in  matter  of 
law  contained  in  subsection  b  of  that  section.^'^ 

b.  Appeals  fran  district  or  circuit  eourt  to  Suprsme  Oourt. —  The  appellate 
jurisdiction  of  the  Supreme  Court  of  controversies  arising  in  bankruptcy 
proceedings  from  a  district  court  not  within  any  organized  circuit  of  the 
United  States  is  the  same  as  that  of  the  circuit  court  of  appeals  from  district 
courts  included  in  an  organized  circuit.  As  to  when  and  how  an  appeal  may 
be  taken  direct  to  the  Supreme  Court  from  a  district  court  is  discussed 
imder  the  next  section.^  The  circuit  court  of  appeals'  is  clothed  by 
subsection  a  of  this  section  with  general  appellate  jurisdiction  of  contro- 
versies arising  in  bankruptcy  proceedings.  Section  25^  provides  for  appeals 
in  bankruptcy  proceedings  themselves  in  the  specific  cases  stated.  We  will 
-consider  further  the  appellate  jurisdiction  of  the  circuit  court  of  appeals 
exercisable  as  in  equity  cases,  under  the  next  section.^®  By  subsection  h 
of  this  section  the  several  circuit  courts  of  appeals  have  jurisdiction  in 
equity  either  interlocutory  or  final,  to  supervise  in  matter  of  law  the  pro- 
ceedings of  the  several  inferior  courts  of  bankruptcy  within  their  jurisdic- 
tion. A  petition  to  revise  is  the  means  by  which  this  jurisdiction  is  to  be 
exercised.  Because  of  the  close  relation  existing  between  this  method  of 
review  and  that  by  appeal  it  is  deemed  advisable  to  consider  it  in  the 
general  discussion  of  the  appellate  jurisdiction  of  Circuit  Courts  of  Appeals 
under  the  next  section.^ 


m.  APPEALS  TO  SUPREMS  COURT  FROM  HIGHER  COURT  OF  STATE. 

The  bankruptcy  law  contains  no  provisions  regulating  appeals  from  the 
court  of  last  resort  in  a  State  to  the  Supreme  Court  of  the  United  States. 
Such  law  does  not  in  any  way  affect  the  right  to  such  appeal  given  by  the 
Revised  Statutes.^^     This  method  of  review  will  be   found  valuable   in 


17.  Dodge  ▼.  Norlin  (C.  C.  A.,  8th  Cir.), 
13  Am.  B.  R.  176,  133  Fed.  363 ;  Delta  Na- 
tional Bank  ▼.  Easterbrook  (G.  C.  A.,  5th 
Oir.),  13  Am.  B.  R.  338,  133  Fed.  521;  In 
re  Mueller  (C.  C.  A.,  6th  Cir.),  14  Am.  B. 
R.  256,  135  Fed.  711;  In  re  Friend  (C.  C. 
A,  7th  Cir.),  13  Am.  B.  R.  595.  134  Fed. 
778;  Smith  ▼.  Evans  (C.  C.  A.,  7th  Cir.), 
17  Am.  B.  B.  433,  148  Fed.  89 ;  In  re  Mc- 
Hthon  (C.  C.  A.,  6th  Cir.),  17  Am.  B.  R. 
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930,  147  Fed.  685;  In  re  New  England 
Breeders'  Club  (C.  C.  A.,  Ist  Cir.),  22  Am. 
B.  R.  124,  165  Fed.  217;  Franklin  t.  Stough- 
ton  Wagon  Co.,  (C.  C.  A.,  8th  Cir.),  22 
Am.  B.  R.  63,  168  Fed.  857. 

18.  See  Bankr.  Act,  $  25,  po«f,  p.  548. 
See  "  Review  by  Circuit  Court  of  AppeaU.*^ 

19.  See  past,  p.  535. 

30.  See  pogt,  pp.  535-544. 

SI.  Appeal  to  Supreme  Court  from  State 
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proceedings  involving  bankruptcy  questiosB  in  the  courts  of  the  States,  as^- 
for  instance,  where  a  State  court  has  erroneously  interpreted  a  provisioa 
in  the  bankruptcy  law,^^  or  refused  to  recognize  the  validity  of  a  discharge 
duly  granted.^  Where,  in  an  action  by  a  trustee  to  recover  assets,  the  State 
court  of  last  resort,  in  affirming  a  judgment  for  the  phtintiff,  construed 
some  of  the  provisions  of  the  bankruptcy  law,  its  judgment  presents  a 
Federal  question  reviewable  by  the  Supreme  Court  upon  a  writ  of  error."* 
The  limitation  of  the  Kevised  Statutes  should  always  be  borne  in  mind>  The 
cases  where  a  writ  of  error  may  be  asked  for  may  be  summarized  as  follows: 
first,  where  there  has  been  a  decision  against  the  validity  of  any  portion 
of  the  bankruptcy  act;  second,  where  a  decision  has  been  had  by  the  Slate 
court  sustaining  a  statute  of  the  State  claimed  to  be  repugnant  to  the  bank- 
ruptcy  act;  or,  third,  where  the  right,  title,  privilege  or  immunity  of  any 
person  claimed  under  the  bankruptcy  statute  has  been  denied  by  a  State 
court^^  So  where  a  trustee  in  bankruptcy  asserts  a  right  in  a  State  court 
arising  under  the  bankruptcy  law,  a  Federal  question  is  presented  which 
gives  rise  to  the  jurisdiction  of  the  Supreme  Court  under  the  Revised 
Statues.^^     Where  the  only  question  determined  in  the  State  court  waa 


Court. —  Judicial  Code,  section  237,  pro- 
vides 09  follows:  "A  final  judgment  or 
decree  in  any  suit  in  the  highest  court  of 
a  State,  in  which  a  decision  in  the  suit 
could  be  had,  where  is  drawn  in  question 
the  validity  of  a  treaty  or  statute  of,  or 
an  authority  exercised  under,  the  United 
States,  and  the  decision  is  against  their 
validity;  or  where  is  drawn  in  question 
the  validity  of  a  statiite  of,  or  an  authority 
exercised  under  any  State,  on  the  ground 
of  their  being  repugnant  to  the  Constitu- 
tion, treaties,  or  .  laws  of  the  United 
States,  and  the  decision  is  in  favor  of  their 
validity;  or  where  any  title,  right,  privi- 
lege, or  immunity  is  claimed  under  the 
Constitution,  or  any  treaty  or  statute  of, 
or  commission  held  or  authority  exercised 
under,  the  United  States,  and  the  decision 
is  against  the  title,  right,  privilege,  or  im- 
munity specially  set  up  or  claimed,  by 
either  party,  under  such  Constitution, 
treaty,  statute,  commission,  or  authority, 
may  be  re-examined  and  reversed  or  af- 
firmed in  the  Supreme  Court  upon  a  writ 
of  error.  The  writ  shall  have  the  same 
effect  as  if  the  judgment  or  decree  com- 
plained of  had  been  rendered  or  passed  in 
a  court  of  the  United  States," 

"  The  Supreme  Court  may  reverse, 
modify,  or  affirm  the  judgment  or  decree  of 
such  State  court,  and  may,  at  their  discre- 
tion, award  execution,  or  remand  the  same 
to  the  court  from  which  it  was  removed  by 
the  writ." 


22.  Hill  V.  Harding,  107  U.  S.  631;  Wil- 
liams V.  Heard,  140  U.  ^.  5S9. 

23.  Hennequin  v.  Clewes,  111  U.  S.  677; 
Strang  v.  Bradner,  114  U.  S.  555;, Forsyth  v. 
Vehmeyer,  177  U.  S.  177,  3  Am.  B,  R.807. 

24.  Hennequin  v.  Clewes,  111  U.  S.  677; 
Eau  Claire  Nat'l  Bank  y.  Jackman,  17 
Am.  B.  R.  675,  204  U.  S.  522.  See 
also  Nutt  V.  Knutt,  2O0  U.  S.  12,  where 
the  court  said:  "A  party  who  insists  that 
a  judgment  cannot  be  rendered  against 
him  consistently  with  the  statutes  of  tlie 
United  States  may  be  fairly  held,  within 
the  meaning  of  §  709  (Judicial  Code,  S  237K 
to  assert  a  right  and  under  such  statutes, 
although  the  statutes  may  not  give  the 
party  himself  a  personal  or  affirmative 
right  that  could  be  enf6rced  by  direct  suit 
against  his  adversary."  Rector  v.  City 
Deposit  Bank  Co.,  15  Am.  B.  R.  336.  200 
U.  S<  405,  in  which  it  was  held  that  a  judg- 
ment of  dismissal  entered  upon  a  verdict 
in  an  action  brought  by  a  trustee  in  bank- 
ruptcy in  a  State  court  to  recover,  as  a 
voidable  preference,  a  payment  made  to  a 
bank  within  the  four  months'  period,  pre- 
sents a  Federal  question,  \vhich  is  review- 
able by  the  Supreme  Court  upon  a  writ 
of  error;  Miller  v.  New  Orleans  Acid  4- 
Fertilizer  Co.  (Sup.  Ct),  21  Am.  B.  R.  416. 
211  U.  S.  496,  affg.  117  La.  821,  42  S.  E.  329. 

25.  Collier  on  Bankruptcy  <3d  ed.).  P> 
243. 

26.  Rector  v.  City  Deposit  Bank,  15  Am. 
B.  R.  336,  300  U.  S.  405. 
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whether  or  not  the  bankrupt  was  entitled  to  an  exemption  under  a  State 
statute  the  judgment  of  the  State  court  is  not  reviewable  by  the  Supreme 
Court"  The  Federal  question  which  is  made  the  basis  of  review  must  have 
been  raised  in  the  State  court^^  even  if  passed  on  there,  if  the  decision  may 
be  affirmed  for  other  reasons,  it  will  not  be  disturbed.^  The  amount  in 
dispute  makes  no  difference;  but  only  questions  at  law  will  be  reviewed.^ 
Such  a  writ  of  error  can  be  directed  only  to  the  highest  court  of  the  State 
in  which  a  decision  of  the  matter  in  controversy  could  be  had.^^  Appeals  of 
this  character  being  outside  of  the  bankruptcy  law,  the  practice  is  identical 
with  that  on  writs  of  error  from  the  Supreme  Court  to  such  a  State  court 
in  cases  involving  Federal  questions  other  than  those  growing  out  of  the 
bankruptcy  law.*^  While  the  certification  of  a  record  by  a  State  court  to  the 
Supreme  Court  may  not  import  a  Federal  question  into  the  record  where 
otherwise  such  question  does  not  arise,  such  certificate  may  serve  to  elucidate 
the  determination  as  to  whether  a  Federal  question  exists ;  if  the  certificate 
does  show  that  rights  under  the  bankruptcy  law  were  passed  upon  by  the 
State  court  the  Supreme  Court  will  review  the  judgment.^  A  number  of 
other  cases  indicating  the  circumstances  under  which  the  appellate  juris- 
diction to  review  the  judgment  of  a  State  court  will  be  exercised  are  cited 
in  the  foot-note.^ 

IV.  SUPERVISORY  JURISDICTION. 

By  subsection  b  of  this  section  the  several  circuit  courts  of  appeals  are 
given  jurisdiction  to  superintend  and  revise  in  matter  of  law  the  proceedings 
of  the  several  inferior  courts  of  bankruptcy  within  their  jurisdiction.  Such 
power  shall  be  exercised  on  due  notice  and  petition  by  any  party  aggrieved. 
When  a  petition  to  revise  has  been  duly  filed  no  further  relief  is  necessary 
to  protect  the  rights  of  the  petitioner.®'  The  power  to  revise  and  superintend 
should  not  be  exercised  to  control  the  discretion  of  a  court  of  bankruptcy 
in  the  matter  of  the  appointment  or  removal  of  referees.^  This  method  of 
review  of  proceedings  in  courts  of  bankruptcy  should  not  be  separated  from 
the  exercise  of  appellate  jurisdiction  by  Circuit  Courts  of  Appeals  under  §  25. 


S7.  Smalley  v.  Langenour,  13  Am.  B.  R. 
692,  196  U.  S.  93. 

W.  Columbia  Water  Power  Co.  v.  Street 
Railway  Co.,  172  U.  S.  475;  Pirn  v.  St. 
Louis,  165  U.  S.  273. 

29.  Bausman  v.  Dixon,  173  U.  S.  113. 
Compare  also  Castillo  v.  McConnico,  168 
V.  S.  674,  and  Briggs  ▼.  Walker,  171  IJ.  S. 
466. 

80.  Egan  v.  Hart,  165  U.  S.  188. 

31.  Judicial  Code,  §  237. 

82.  See  Foster's  Federal  Practice,  §  477 
€*  seq.  See  also  Desty's  Federal  Proced- 
ore  (9tli  ed.),  |  536,  and  Form  No.  680. 


83.  Hector  v.  City  Deposit  Bank  Co.,  15 
Am.  B.  R.  336,  200  U.  S.  405. 

34.  Linton  v.  Stanton,  12  How.  423 ;  Scott 
y.  Kelly,  22  Wall.  57;  Dimock  v.  Revere 
Copper  Co.,  117  U.  S.  559;  McKenna  ▼. 
Simpson,  129  U.  S.  506;  Backus  v.  Fort 
Street  Co.,  169  U.  S.  557;  Bellingham  Bay 
V.  New  Whatcom,  172  U.  S.  314;  McQuade 
V.  Trenton.  172  U.  S.  636. 

35.  Matter  of  Saratoj^a  Gas,  Electric 
•Light  &  Power  Co.  (C.  C.  A.,  2d  Cir.),  21 
Am.  B.  R.  592. 

36.  Birch  v.  Steele  (C.  C.  A.,  5th  Cir.), 
21  Am.  B.  R.  539,  165  Fed.  577. 
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In  so  far  as  the  subsectiou  confers  jurisdiction  it  is  properly  included  in 
•this  section.  But  it  also  indicates  the  classes  of  questions  which  may  be 
revised  by  petition  and  somewhat  of  the  practice  on  revision.  This  question 
of  jurisdiction  should  be  considered  and  discussed  in  connection  with  the 
appellate  jurisdiction  conferred  under  §  25.^ 

37.  See  under  {25,  post,  p.  520. 


SECTION  TWENTY-PIVE 


APPEALS  AND  WRITS  6F  ERROR. 

§  25.  Appeals  and  Writs  of  Error.—  a  That  appeals,  as  in  equity 
oases,  may  be  taken  in  bankruptcy  proceedings  from  the  courts  of 
bankruptcy  to  the  circuit  court  of  appeals  of  tbe  Unitfed  States,  aid 
to  the  supreme  court  of  the  Territories,  in  the  following  cases,  to 
wit,  (1)  from  a  judgment  adjudging  or  refusing  to  adjudge  the 
defendant  a  bankrupt;  (2)  from  a  judgment  granting  or  denying  a, 
discharge;  and  (3)  from  a  judgment  allowing  or  rejecting  a  debt  or 
claim  of  five  hundred  dollars  or  over.  Such  appeal  shall  be  taken 
within  ten  days  after  the  judgment  appealed  from  has  been  rendered^ 
and  may  be  heard  and  determined  by  the  appellate,  court  in  term  or 
vacation,  as  the  case  may  be. 

b  Prom  any  final  decision  of  a  court  of  appeals,  allowing  or 
rejecting  a  claim  under  this  act,  an  appeal  may  be  had  under  such 
rules  and  within  such  time  as  may  be  prescribed  by  the  Supreme 
Court  of  the  United  States,  in  the  following  cases  and  no  other : 

1.  Where  the  amount  in  controversy  exceeds  the  sum  of  two 
thousand  dollars,  and  the  question  involved  is  one  which  might 
have  been  taken  on  appeal  or  writ  of  error  fromi  the  highest  court 
of  a  State  to  the  Supreme  Court  of  the  United  States ;  or 

2.  Where  some  justice  of  the  Supreme  Court  of  the  United  States 
shall  certify  that  in  his  opinion  the  determination  of  the  question 
or  questions  involved  in  the  allowance  or  rejection  of  such  claim  is 
essential  to  a  uniform  construction  of  this  act  throughout  the  United 
States. 

c  Trustees  shall  not  be  required  to  give  bond  when  they  take 
appeals  or  sue  out  writs  of  error. 

d  Controversies  may  be  certified  to  the  Supreme  Court  of  the 
TJnited  States  from  other  courts  of  the  United  States,  and  the  former 
court  may  exercise  jurisdiction  thereof  and  issue  writs  of  certiorari 
pursuant  to  the  provisions  of  the  United  States  laws  now  in  force 
or  such  as  may  be  hereafter  enacted. 

[517] 


518  Appeals  and  Wbits  of  Ebbos.  [§  25. 

Analogous  proyisions:    In  U.  S.:    As  to  appeals  to  the  circuit  courts.  Act  of  1867,  ||  S, 
24,  R.  S.,  §§  4980,  4981,  4982,  4983,  4984,  4985;  Act  of  1841,  |  4;  as  to  appeals 
to  the  Supreme  Court,  Act  of  1867,  §  9,  R.  S.,  §  4989;  as  to  petitions  for  revision, 
Act  of  1867,  §  2,  R.  S.,  §§  4986,  4987;  Act  of  1841,  §  6. 
In  Eng.:.  Act  of  1883,  f  104;  General  Rules,  129-134A. 
Cross-references:    To  the  law:     Appellate  courts,  definition,  §  1(3) ;  Courts  of  bankruptcy, 
definition,  §  1(8). 
Jurisdiction  of  appellate  courts,  |  24.  z  -- 

To  the  General  Orders:     Appeals  to  Circuit  Court  of  Appeals  allowed  by  judge  cf 
court  appealed  from,  XXXVI(l). 
Appeals  to  U.  S.  Supreme  Court,  XXXVI(2). 


SYNOPSIS  OP  SECTION. 

•  ■'  '       '  .  . 

APPEALS  AND   WIUTS   OF   B}RROR. 

L  Appeals  and  Writs  of  Error  Genecally,  519. 

a.  Scope  and  meaning  of  secUonf  519. 

b.  Methods  of  appeal  in  bankruptcy,  520. 

(1)  In  the  Supreme  Court  of  the  United  States,  520. 

(a)  By  appeal  or  writ  of  errors  520. 

(b)  By  writ  of  certiorari,  520. 

(c)  By  certificaie,  520. 

(2)  In  A  aRcuiT  court  op  appeals,  520. 

(a)  By  appeal  or  writ  of  error,  520. 

(b)  By  petition  to  revise,  520. 

(3)  In  the  supreme  court  op  a  territory,  520. 

(a)  By  appeal  or  writ  of  error,  520, 

n.  Petitions  to  Revise  in  Matter  of  Law,  520. 

a.  In  general,  520. 

b.  Comparative  legislation,  521. 

c.  Distinction  between  petitions  to  revise  and  appeals,  521  • 

d.  Petition  and  appeal;  exclusive  or  cumulative,  522, 

e.  Qu^estions  of  law  only  considered,  527. 

f.  What  may  be  reviewed  by  petition,  528. 

(1)  In  general,  528. 

(2)  Object  and  character  of  proceedings,  528. 

g.  Practice,  531. 

(1)  In  general,  531. 

(2)  What  to  recite;  record,  531. 

(3)  Time  op  filing  petition,  532. 

(4)  Other  matters  relating  to  fractxgE|  534i 

m.  Appeals  as  in  Equity  Cases,  535. 

a.  In  general,  535. 

b.  As  in  equity  cases,  535. 

c.  From  what  judgments,  535. 

(1)  In  general,  535. 

(2)  Order  or  decision  must  be  final,  536. 
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0.  From  what  jtuigmenU  —  Continued 

(3)  Judgment  gbanting  or  befusino  an  adjudication,  536. 

(a)  In  general^  536. 

(b)  Effect  of  jury  trial,  536. 

(4)  Granting  or  refusing  discharge,  537. 

(5)  Allowing  or  rejecting  claim,  538. 

d.  Appeals  in  composUionSj  541. 

e.  Time  of  taking  appeal,  541. 

f.  Parties  to  appeal,  542. 

g.  PraeHoe,  542. 

(1)  In  general,  542. 

(2)  assionmbnt  of  ebbors,  543. 

(3)  Bond,  543. 

(4)  Citation,  544. 

(5)  Perfecting  appeal,  544. 

IV.  i^ipeals  to  Sttisreme  Cotirt,  548. 

a.  From  a  circuit  court  of  appei^ls,  548. 

b.  Practice,  549. 

V.  No  Appeal  Bond  Required  of  Trustee  Who  Appeals,  550. 

VL  Certificate  and  Certiorari,  550. 

a.  Certificaies  to  the  Supreme  Court,  550. 

b.  Writs  of  certiorari  from  the  Supreme  Court,  551. 


L  APPEALS  AND  WRITS  OF  ERROR  GENERALLY. 

a.  Scope  and  meaning  of  section. —  The  object  of  §  24-a  is,  as  has  already 
been  indicated,  to  confer  jurisdiction  upon  the  Supreme  Court  and  circuit 
courts  of  appeals  as  to  controversies  arising  in  bankruptcy  proceedings.  The 
distinction  to  be  made  between  controversies  arising  in  bankruptcy  proceed- 
ings and  the  words  "  in  bankruptcy  proceedings  *'  as  used  in  §  25-a  are 
commented  upon  under  that  section.  It  was  there  stated  that  if  an  appeal 
1)6  brought  in  a  suit  independent  of  the  proceedings  proper  or  which  arise 
in  respect  to  a  right  asserted  by  an  adverse  claimant  it  must  be  under  §  24-a 
rather  than  under  §  25-a.^  In  other  respects,  however,  §  25  both  limits  and 
explains  the  general  appellate  jurisdiction  conferred  upon  the  Supreme  Court 
and  the  circuit  courts  of  appeals  by  §  24-a.  The  jurisdiction  to  superintend 
and  revise  in  matter  of  law  the  proceedings  of  battkruptcy  courts  is  conferred 
by  §  24-b ;  but  it  is  so  closely  allied  with  the  ejfercise  of  jurisdiction  under 
this  section  that  they-  ai?e  mere  properly  treated  in  the  same  connection.  In 
practically  every  case  where  any  question  has  arisen  relative  to  the  review 
of  any  matter  pertaining  to  bankruptcy  by  an  appellate  court,  the  court 
discusses  or  applies  these  two  sections  conjunctively.  In  any  consideration 
of  the  subject  the  sections  are  necessarily  treated  in  the  same  connection. 
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b.  Methods  of  appeal  in  bankruptcy —  The  practitioner  in  State  courts, 
especially  in  the  code  States,  usually  finds  the  Federal  system  of  appeals 
complex  and  difficult  to  imderstand.  That  he  may  have,  as  it  were,  a  few 
landmarks  to  guide  him,  the  following  analysis  of  methods  of  appeal  in 
bankruptcy,  other  than  reviews  of  referees'  decisions  by  the  judge,  may  be 
found  useful.  It  does  not  include  reviews  by  the  Supreme  Court  of  bank- 
ruptcy decisions  in  the  highest  courts  of  the  States.^  The  cases  cited  in  the 
foot-note  are  referred  to  only  for  the  purpose  of  calling  attention  to  the  cases 
in  which  the  method  specified  has  been  employed  under  the  present  law. 
They  are  illustrative  merely  and  they  are  not  referred  to  for  the  purpose  of 
substantiating  the  statements  made  in  the  text. 

(1)  In  the  Supreme  Court  of  the  United  Statxs: 

(a)  By  appeal  or  writ  of  error,  from  a  circuit  court  of  appeals,  or  a 
district  court  not  within  any  organized  circuit,  or  the  Supreme  Court 
of  the  District  of  Columbia,  by  a  party  aggrieved  by  either  of  the 
judgments  mentioned  in  §  25^a,  but  not  otherwise.^ 

(6)  By  writ  of  certiorari,  to  a  circuit  court  of  appeals,  if  permitted  by 
general  law.' 

(c)  By  certificate,  from  either  a  circuit  court  of  appeals  or  a  district 
court  direct,  if  permitted  by  general  law.* 

(2)  In  A  CIRCUIT  COURT  OF  appeals  : 

(a)  By  appeal  or  writ  of  error,  from  a  district  court  in  its  circuit 
sitting  in  bankruptcy;  if  within  the  limitations  of  §  25-a,  but  not 
otherwise,*^ 

(6)  By  petition  to  revise  in  matters  of  law  any  order  of  a  district 
court  in  its  circuit  sitting  in  bankruptcy.® 

(3)  In  the  supreme  court  of  a  Territory: 

(a)  By  appeal  or  writ  of  error,  from  a  district  court  of  the  territory 
sitting  in  bankruptcy;  if  within  the  limitations  of  §  25-a,  but  not 
otherwise.^ 

n.  PETITIONS  TO  REVISE  IN  MATTER  OP  LAW. 

a.  In  general. —  Under  §  24-b  the  several  circuit  courts  of  appeals  have 
jurisdiction  in  equity,  either  interlocutory  or  final,  to  superintend  and  revise 
in  matter  of  law  the  proceedings  of  the  several  inferior  courts  of  bankruptcy 

1.  This  subject  has  been  considered  some-  Co.  v.  Gomingor,  184  U.  S.  18,  7  Am.  B.  R- 
what  at  length  under  the  preceding  section.  421. 

2.  Carson.  Pirie,  etc.  v.  Chicago  Title  &  4.  Bardes  v.  Bank,  178  U.  S.  524,  4  Am. 
Trust  Co.,  182  U.  S.  438,  5  Am.  B.  R.  824;  B.  R.  163;  Hicks  v.  KnoOb,  178  U.  S.  54I» 
White  V.  Schloerb,  178  U.  S.  54S,  4  Am.  4  Am.  B.  R.  178;  Wall  v.  Cox,  181  U.  ^' 
B.  R.  178:  Audubon  v.  Schufeldt,  181  U.  S.  244,  5  Am.  B.  R.  727;  Wilson  v.  Nelson, 
575,  5  Am.  B.  R.  829.  1S3  U.  R.  19 1»  7  Am.  B.  R.  142. 

3.  Bryan  v.  Bornheimer,  181   U.  S.   188,  5.  Numerous  cases  are  cited,  post 
5   Am.   B.   R.  623;   Mueller  v.  Xugent,   184  6.  Id. 

U.  S.  1,  7  Am.  B.  R.  224;  Louisville  Trust  7.  Compare  Tn   re  Blair    (C^  C.  A.,  8th 
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within  their  jurisdiction.  The  revisory  power  here  conferred,  it  will  be 
noticed,  extends  (1)  to  matters  of  law  and  (2)  to  proceedings  in  bankruptcy. 
This  power  of  revision  as  so  conferred  is  contrasted  with  the  appellate  juris- 
diction of  the  circuit  court  of  appeals  to  be  exercised  under  §  25-a  in  the 
three  classes  of  cases  therein  specified.  This  appellate  jurisdiction  is  also 
to  be  exercised  "  in  bankruptcy  proceedings." 

b.  Comparative  legislation — The  act  of  1841  imperfectly  granted  this 
revisory  power.  It  depended  for  its  exercise  .on  the  order  or  certificate  of 
the  lower  court.*  Under  the  act  of  1867  it  was  often  availed  of  and,  because 
summary  in  its  nature  and  simple  in  its  application,  was  the  usual  method 
of  reviewing  questions  of  law. 

0.  DistinctioiL  between  petitioBa  to  revise  and  appeals. —  Petitions  to  revise 
in  matter  of  law  divides  with  appeals  in  equity  cases  the  great  majority 
of  reviews  heard  by  the  circuit  court  of  appeals*  The  petition  differs  from 
such  appeals  in  two  important  particulars.  (1)  Petitions  to  revise  bring  up 
questions  of  law  only;  appeals  both  of  law  and  of  facts,*  (2)  The  fonner 
calls  up  any  order  or  judgment  or  judicial  action  in  bankruptcy  proceedings ; 
the  latter  three  classes  of  final  judgments  only.*^  The  provisions  as  to  revision 
in  matter  of  law  and  appeals  were  framed  and  must  be  construed  in  view  of 
the  distinction  between  steps  in  bankruptcy  proceedings  proper  and  contro- 
versies arising  out  of  the  settlement  of  the  estates  of  bankrupts.^^  In  other 
words,  if  the  question  arise  in  an  independent  suit  to  determine  a  claim 
necessary  for  the  settlement  of  the  estate,  or  if  it  arise  in  one  of  the  cases 


Cir.),  5  Am.  B.  R.  793,  106  Fed.  662;  In  re 
Stumpf  (Sup.  Ct.,  Okla.),  4  Am.  B.  R. 
267. 

8.  Ex  parte  Christy,  3  How.  292. 

9.  Elliott  V.  Toeppner,  9  Am.  B.  R.  50, 
187  U.  S.  327,  in  which  case  the  court  cited 
H  24-b  and  25-a  so  far  as  they  applied  to 
the  appellate  jurisdiction  of  circuit  courts 
of  appeals  and  stated  that  the  jurisdiction 
conferred  by  the  former  section  was  confined 
to  questions  of  law  and  did  not  contemplate 
a  review  of  the  facts.  The  court  said: 
"The  distinction  between  a  writ  of  error 
which  brings  np  matters  of  law  only,  and  an 
appeal,  which,  unless  expressly  restricted 
brings  up  both  law  and  fact,  has  always 
been  observed  by  this  court  and  been  recog- 
nized by  the  legislation  of  Congress  from 
the  foundation  of  the  government."  In  re 
Blanchard  Shingle  Co.  (C.  C.  A.,  9th  Cir.), 
21  Am.  B.  R.  142,  164  Fed.  311;  Ross  v. 
Stroh  (C.  C.  A.,  3d  Cir.),  21  Am.  B.  R.  644, 
165  Fed.  628. 

10.  In  the  .case  of  Duryea  ¥*ower  Co.  v. 
Stembergh  (Sup.  Ct),  25  Am.  B,  R.  66,  the 
court  said:  '^It  is  argued  that  an  appeal 
to  tlie   circuit   court   of    appeals   may   be 


treated  as  a  petition  for  revision  (Hol- 
den  V.  Stratton,  191  U.  S.  116,  10  Am.  B. 
R.  786,  48  L.  Ed.  115),  and  that  conversely, 
a  petition  for  revision  may  be  turned  into 
an  appeal,  or  at  least  treated  as  one  for 
the  purpose  of  an  appeal  to  this  court,  if 
onlv  to  establish  that  the  circuit  court  of 
appeals  exhausted  its  jurisdiction.  There 
are  two  answers  to  this  contention.  In  the 
first  place  the  converse  proposition  does 
not  hold.  An  appeal  opens  both  fact  and 
law  and  therefore  might  be  regarded  as  in- 
tended to  raise  questions  of  law  in  any  way 
that  might  be  deemed  proper.  But  a  pe- 
tition for  revision  opens  only  questions  of 
law  and  when  the  foundation  of  its  Juris- 
diction is  thus  narrowed,  the  action  of  the 
court  cannot  enlarge  it  so  as  to  deal  with 
the  facts." 

11.  First  Nat'l  Bank  of  Chicago  v.  Chi- 
cago Title  &  Trust  Co.,  14  Am.  B.  R.  102, 
198  U.  S.  280;  Holden  v.  Stratton,  10  Am. 
B.  R.  786,  191  U.  S.  115;  Elliott  v.  Toepp- 
ner, 9  Am.  B.  R.  50,  187  U.  S.  327;  Den- 
ver First  Nat'l  Bank  v.  Kiug,  S  Am.  B.  R. 
12,  1S6  U.  8*  202;  In  re  Heoouc  (C.  C.  A,, 
8th  Cir.),  21  Am.  B.  R.  314,  164  Fed.  823. 
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speoified  in  §  25-a,  review  may  be  had  by  appeal ;  if  the  question  pertain  to  the 
bankruptcy  proceedings  and  arise  therein  review  may  be  had  by  a  petition  t» 
revise  in  matter  of  law.^^  Oonf  ujnx>n  may  be  avoided  by  bearing  in  mind  that 
under  §  24-a  a  controversy  arising  between  a  trustee  and  a  third  party  in 
respect  to  property  either  in  possession  of  the  trustee  or  a  third  party  the 
review  in  the  circuit  court  of  appeals  is  had  on  appeal  in  the  same  manner  as 
in  other  cases.  In  the  case  of  such  controversies  the  revisory  power  is  not 
available;  on  the  review  of  judgments  in  independent  suits  to  recover  assets 
or  to  determine  controversies  arising  relative  to  the  bankrupt's  estate  the 
remedy  is  by  appeal.^  This  doctrine  does  not  seem  refutable.  Whatever 
conflict  there  may  be  among  the  authorities  on  this  subject  pertains  to  the 
question  as  to  whether  or  not  appeals  as  in  equity  cases  taken  in  bankruptcy 
proceedings  to  the  circuit  court  of  appeals  in  the  cases  specified  in  §  25-a  are 
exclusive  of  the  right  to  review  under  §  24-b.  These  distinctions  are  now 
well  settled  by  the  courts." 

d.  Petition  and  appeal;  ezolniiTe  or  onmulatiTe. —  It  has  been  held  that  the 
power  to  review  by  appeal  conferred  by  §  25-a  and  that  to  supervise  granted 
by  §  24-b  are  cumulative ;  that  the  two  grants  of  power  are  not  inconsistent 
and  that  in  a  proper  case  either  may  be  invoked.^^    There  are  a  number  of 


lit.  Snow  V.  Dalton  (C.  C.  A.,  4th  Cir.), 
39  Am.  B.  R.  240. 

la.  In  re  Rusch  (C.  C.  A.,  7th  Cir.),  8 
Am.  B.  R,  518,  116  Fed.  270.  See  also  In  re 
Jacobs  (C.  C.  A.,  Sth  Cir.),  3  Am.  B.  R. 
€71,  96  Fed.  935;  In  re  Mertens  (C.  C.  A., 
2d  Cir.),  15  Am.  B.  R.  701,  142  Fed.  445. 
<Thi8  ease  has  been  affirmed  by  the  Su- 
preme Court.) 

13.  In  re  Rouse,  Hazard  &  Co.  (C.  C.  A., 
7th  Cir.),  1  Am.  B.  R.  234,  91  Fed.  96 j  In 
re  Purvine  (C.  C.  A.,  6th  Cir.),  2  Am.  B. 
R.  787,  96  Fed.  192;  In  re  Richards  (C.  C. 
A.,  7th  Cir.),  3  Am.  B.  R.  145,  96  Fed.  935; 
In  re  Jacobs  (C.  C.  A.,  8th  Cir.),  3  Am.  B. 
R.  671,  99  Fed.  539;  Courier- Journal,  etc. 
V.  Brewing  Co.  (C.  C.  A.,  6th  Cir.),  4  Am. 
B.  R.  183,  101  Fed.  699;  In  re  Ivea  (C.  C. 
A.,  6th  Cir.),  7  Am.  B.  R.  692,  113  Fed. 
911;  Hutchinson  v.  Le  Roy  (C.  C.  A.,  lat 
Cir.),  «  Am.  B.  R.  30,  113  Fed.  200;  In  re 
Abraham  (C.  C.  A.,  5th  Cir.),  2  Am.  B.  R. 
266,  93  Fed.  767  (in  Supreme  Court,  Bryan 
V.  Bernheimer,  6  Am.  B.  R.  623,  181  U.  S. 
188). 

14.  Right  to  review  by  appeal  or  on  pe- 
tition not  exduaive. —  In  the  case  of  In  re 
Lee  (C.  C.  A.,  8th  Cir.),  25  Am.  B.  R.  436, 
182  Fed.  579,  the  court  said:  "Undoubt- 
edly there  is  a  controversy  here  arising  in 
a  bankruptcy  proceeding,  which  is  review- 
able by  appeal  under  section  24-a,  but  there 
is  no  prohibition  in  the  bankruptcy  law  of 
the  revision  in  matter  of  law  of  such  a  con- 
troversy under  section  24-b,  and  if  no  con- 


troversy arising  in  bankruptcy  proceedings 
may  be  reviewed  under  the  latter  section, 
then  nothing  may  be  reviewed  under  it  be- 
cause  where  there  is  no  controversy,  there 
is  nothing  to  review  or  to  decide.  The  faot 
is  that  the  grant  of  jurisdiction  to  the  cir- 
cuit court  of  appeals,  to  review  by  appeal 
the  final  decision  of  a  controversy  arising 
in  bankruptcy  proceedings  of  which  that 
court  would  have  had  appellate  jurisdic- 
tion if  it  had  arisen  in  any  other  case  in 
a  federal  court  under  section  24-a,  and  the 
grant  of  jurisdiction  to  revise  and  super- 
intend in  matter  of  law  the  proceedings  of 
the  inferior  courts  of  bankruptcy  under 
section  24-b  are  not  exclusive  of  each  other. 
but  cumulative  or  concurrent  grants,  the 
former  of  jurisdiction  to  review  questions 
of  law  and  of  fact,  the  latter  of  jurisdic- 
tion to  review  questions  of  law  alone," 

Dodge  V.  Norlin  (C.  C.  A.,  8th  Cir.),  13 
Am.  B.  R.  176,  133  Fed.  363,  in  which  the 
court  said:  "Nor  is  there  anything  in  the 
grant  by  §  24-b  of  the  power  to  revise  and 
superintend  in  matter  of  law  the  proceed- 
ings of  the  inferior  courts  of  bankruptcy 
which  in  any  way  affects  or  limits  the  gen- 
eral appellate  jurisdiction  vested  by  the 
sections  of  the  law  which  have  been  con- 
sidered. The  act  of  1808  does  not  grant  the 
appellate  and  the  revisory  jurisdiction  in 
the  alternative.  It  does  not  give  to  dis- 
appointed litigants  the  right  of  appeal  or 
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other  cases  in  which  it  has  been  held  that  where  an  appeal  might  be  brought 
under  §  25  a  review  of  petition  under  §  24*b  Was  not  available.^^  In  many 
of  these  eases  a  distinction  is  made  between  ''  proceedings  in  bankruptcy  " 
under  §  24-b  and  '^  controversies  arising  in  bankruptcy  proceedings  "  which 
are  appealable  under  the  general  appellate  jurisdiction  of  the  court  as  conr 


the  right  to  revision  in  matters  of  law.  It 
grants  the  right  of  appeal  and  the  right  of 
superintendence  and  revision  in  matters  of 
law  only.  It  gires  both  rights  freely  and 
without  limitation.  The  two  grants  are 
not  inconsistent,  and  on  familiar  prin- 
ciples both  mnst  stand,  and  in  a  proper 
case  either  may  be  invoked.*'  The  follow- 
ing cases  are  also  to  the  effect  that  the 
right  to  a  review  by  an  appeal  or  upon  a 
petition  to  revise  may  be  sought  at  the 
option  of  the  appellant.  In  re  Holmes 
iC.  C.  A.,  8th  Cir.),  15  Am.  B.  K.  689,  142 
Fed.  392;  In  re  McEen^ie  (C.  C.  A.,  8th 
Cir.),  15  Am.  B.  R.  679,  142  Fed.  383;  Taft 
Co.  V.  Century  Savings  Bank  (C.  C.  A., 
8th  Cir.),  15  Am.  B.  R.  594,  141  Fed.  369; 
In  re  Plymouth  Cordage  Co.  (C.  C.  A.,  8th 
Clr.K  13  Am.  B.  R.  665,  135  Fed.  lOOC; 
Ross  V.  Stroh  (C.  C.  A.,  3d  Cir.),  21  Am. 
B.  R.  644,  165  Fed.  628. 

An  order  of  diamioal  of  a  petition  in 
bankruptcy,  on  the  ground  that  it  does  not 
state  facts  sufficient  to  constitute  an  act 
of  bankruptcy  is  reviewable  by  petition  to 
revise  under  \  24-b,  although  it  is  a  "  judg^ 
ment  refusing  to  adjudge  the  defendant  a 
hanknipt"  and  appealable  under  §  25-a. 
Ste-ens  v.  Nave-McCord  Co.  (C.  C.  A.,  8th 
Cir.),  17  Am.  B.  R.  609,  150  Fed.  71. 

15.  Remedies  exclvsTve.^ — ^Union  NatH 
Bank  v.  Neill  (C.  C.  A.,  5th  Cir.),  17  Am. 
B.  R.  853,  149  Fed.  720;  CDell  t.  Boyden 
(C.  C.  A.,  6th  Cir.),  17  Am.  B.  R.  751,  150 
Fed.  731,  where  the  distinction  seems  to 
have  been  made  between  "a  proceeding  in 
bankruptcy"  under  |  24-b  and  "a  contro* 
versy  arising  in  bankruptcy  proceedings** 
under  {  24-a;  Mason  v.  Wolkowich  (C.  C. 
A.,  ist  Cir.),  17  Am.  B.  R.  709,  150  Fed. 
699,  in  which  also  the  distinction  is  made 
between  an  order  appealable  as  a  contro- 
versy in  bankruptcy  and  one  reviewable  by 
petition  as  in  the  proceeding  itself;  In  re 
McMahon  {0.  C.  A.,  6th  Cir.),  17  Am.  B.  R. 
530, 147  Fed.  685;  Davidson  &  Co.  v.  Fried- 
n»n  (C.  C.  A.,  6th  Cir.),  15  Am.  B.  R.  489, 
UO  Fed.  853,  in  which  the  court  held  that 
the  remedies  of  appeal  and  petition  for  re- 
view are  exclusive  of  each  other  and  the 
court  will  not  treat  the  one  as  the  other 
to  the  confusion  of  pleading;  In  re  Mueller 
(C.  C.  A.,  6th  Cir.),   14  Am.  B.  R.   256, 


135  Fed.  Ill,  holding  that  the  supervisory 
jurisdiction  conferred  by  §  24-b  does  not  in- 
clude orders  or  decrees  which  are  appeal- 
able and  that  the  proyisions  for  appeal  and 
for  petition  to  revise  are  mutually  exclu- 
sive. In  re  Kuffler  (C.  C.  A.,  2d  Cir.),  11 
Am.  B.  R.  469,  127  Fed.  125,  holding  that 
the  provisions  of  §  24-b  refer  to  cases  not 
provided  for  by  appeal  so  that  if  §  25-a  ap- 
plies, a  petition  to  revise  will  not  lie.  First 
Nat'l  Bank  of  Miles  City  v.  State  Nat'l 
Bank  ( C.  C.  A.,  9th  Cir. ) ,  12  Am.  B.  R.  440, 
131  Fed.  430,  to  the  effect  that  (  25-a  hav- 
ing provided  a  means  to  review  by  appeal 
three  kinds  of  judgment,  every  other  means 
is  excluded.  In  re  Good  (C.  C.  A.,  8th 
Cir.),  3  Am.  B.  R.  605,  99  Fed.  389,  hold- 
ing that  a  judgment  adjudicating  a  person 
bankrupt  could  not  be  reviewed  by  peti- 
tion. In  re  Jungman  (C.  C.  A.,  2d  Cir.), 
26  Am.  B.  R.  401,  holding  that  a  decision  re- 
quiring a  third  party  to  carry  out  the  terms 
of  a  contract  for  the  purchase  of  certain 
property  of  the  bankrupt's  estate,  is  review- 
able by  appeal. 

In  the  case  of  Barnes  v.  Pampel  (C.  C. 
A.,  6th  Cir.),  27  Am.  B.  R.  192,  the  court 
said:  "The  distinction  between  'proceed- 
ings '  in  bankruptcy  reviewable  under  sec- 
tion 24-b  and  the  'controversies  arising  in 
bankruptcy  proceedings'  appealable  un- 
der section  24-a  is  clearly  defined,  the 
former  including  *  administrative  orders  and 
decrees  in  the  ordinary  co^irse-  of  bank- 
ruptcy between  the  filing  of  the  petition 
and  the  final  settlement  of  the  estate,' — the 
latter  including  *  those  independent  or  plen- 
ary suits  which  concern  the  bankrupt's  es- 
tate and  arise  by  intervention  or  other' 
wise  between  the  trustees  representing  the 
bankrupt's  estate  and  claimants  repre- 
senting some  right  or  interest  adverse  to 
the  bankrupt  or  his  general  creditors.*  Th* 
remedies  afforded  by  the  two  8ub-«ection9 
referred  to  are  mutuallv  exclusive.'*  Cit- 
ing  ITewit  v.  Berlin  Machine  Works,  194 
U.  S.  296,  11  Am.  B.  R.  709;  Coder  v.  Arts, 
213  U.  S.  223,  233,  235,  22  Am.  B.  R.  1; 
Teft,  Weller  &  Co.  v.  Munsuri,  decided  by 
the  Supreme  Court  December  4,  1911,  27 
Am.  B.  R.  338;  In  re  Mueller  (C.  G.  A., 
6th  Cir.),  14  Am.  B.  R.  256,  135  Fed.  711, 
713,  715;  In  re  Doran  (C.  C.  A.,  6th  Cir.), 
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ferred  by  §  24ra.  Under  the  principles  of  these  cases  if  the  conlaroveray  is 
one  arising  in  bankruptcy  proceedings,  review  by  appeal  is  exclusive.^*  In 
view  of  this  conflict  of  authority  it  is  difficult  to  declare  a  rule  which  will  be  a 
safe  guide  in  every  case.  As  has  been  stated,  this  contrariety  of  decision  has 
resulted  in  such  confusion  and  uncertainty  in  the  practice  that  lawyers  have 
thought  it  necessary  in  many  cases  to  take  an  appeal  and  file  a  petition  for 
revision  in  the  same  case  in  order  to  be  sure  to  obtain  a  review  of  the  ruling 
challenged."  The  consensus  of  opinion  seems  clearly  in  favor  of  the  principle 
that  if  the  suit  or  proceeding  is  a  controversy  arising  in  bankruptcy  proceed- 
ings it  is  appealable  under  §  25-a  and  not  reviewable  under  §  24-b;  the  latter 
refers  only  to  matters  in  the  bankruptcy  proceedings  itself,  that  is,  any 
judicial  determination,  which  may  be  made  by  a  bankruptcy  court  from  the 
time  of  the  filing  of  the  petition  until  the  estate  is  closed,  pertaining  ex- 
clusively to  the  bankruptcy.  This  distinction  is  clearly  established."  As 
between  the  power  to  revise  under  §  24-b  and  the  exercise  of  appellate 
jurisdiction  under  §  26-a,  both  of  which  relate  to  the  review  of  bankruptcy 
proceedings,  the  better  rule  is  that  in  either  of  the  three  cases  mentioned  in 


18  Am.  B.  R.  760,  154  Fed.  467;  Brady  v. 
Bernard  &  Kittinger  (C.  C.  A.,  6th  Cir.), 
22  Am.  B.  R.  342,  170  Fed.  578. 

16.  In  re  McMahon  (C.  C.  A.,  6th  Cir.), 
17  Am.  B.  R.  530,  147  Fed.  685;  O'Dell  v. 
Boyden  (C.  C.  A.,  6th  Cir.),  17  Am.  B.  R. 
751,  150  Fed.  731;  Mason  v.  Wolkowich 
(C.  C.  A.,  Ist  Cir.),  17  Am.  B.  R.  709,  150 
Fed.  699,  holding  that  an  order  made  upon 
the  petition  of  a  trustee  for  the  payment  to 
him  of  the  proceeds  of  a  sale  of  assets  is 
appealable  only  to  the  circuit  court  of  ap- 
peals under  §  24-a;  Brady  v.  Bernard  & 
Kittinger  (C.  C.  A.,  6th  Cir.),  22  Am.  B.  R. 

342,  170  Fed.  576;  In  re  Streator  Metal 
Stamping  Ck).  (C.  C.  A.,  7th  Cir.),  30  Am. 
B.  R.  55. 

17.  In  re  Holmes  (C.  C.  A.,  8th  Cir.),  "«5 
Am.  B.  R:  689,  142  Fed.  391;  In  re  Heoox 
(C.  C.  A.,  8th  Cir.),  21  Am.  B.  R.  314,  164 
Fed.  823. 

18.  Hewitt  V.  Berlin  Machine  Co..  11  Am. 
B.  R.  709,  194  U.  S.  300;  In  re  Moore  A 
Bridgman  (C.  0.  A.,  5th  Cir.),  21  Am.  B. 
R.  651,  166  Fed.  689. 

Proviflions  for  appeal  and  revision  mutu- 
aUy  excluiive. — In  the  case  of  Morehouse  y. 
Pacific  Hardware  Co.  (C.  C.  A.,  9th  Cir.),' 
24  Am.  B.  R.  178,  177  Fed.  337,  the  court 
said :  "  Section  24  of  the  bankruptcy  act  of 
1898  establishes  the  appellate  jurisdiction 
of  circuit  courts  of  appeals  over  *  contro- 
versies arising  in  bankruptcy  proceedings  * 
and  their  jurisdiction  in  equity,  *  either 
interlocutory  or  final  to  revise  in  matter  of 
law  proceedings  of  the  inferior  courts  of 
bankruptcy.'  Section  25-a  provide8  for  ap- 
peals from  judgments  in  three  certain  enu- 


merated steps  in  bankruptcy  proceedings; 
'  in  respect  to  which  special  provision  there- 
for was  required.'  (Holden  v.  StrattoD, 
191  U.  S.  115,  10  Am.  B.  R.  786,  48  L.  Ed. 
115.)  There  is  in  the  language  of  the  act 
nothing  to  indicate  that  the  revisory  power 
80  given  to  the  circuit  court  of  appeals  is 
more'  extensive  than  that  which  waa  exer- 
cised by  the  circuit  courts  under  the  bank- 
ruptcy act  of  1867.  In  Lathrop  v.  Drake, 
91  U.  S.  516,  23  L.  Ed.  414,  it  was  held  that 
the  appellate  jurisdiction  conferred  on  the 
circuit  courts  by  the  act  of  1867  was  of 
two  classes  of  cases,  one  to  be  exercised 
under  a  petition  for  review,  the  other  by 
the  ordinary  appeal  or  writ  of  error.  The 
same  distinction  has  been  recognized  in  con- 
struing the  bankruptcy  act  of  1898,  and  it 
has  been  held  that  the  provisions  for  ap- 
peal and  for  review  on  petition  are  mutually 
exclusive,  and  that  the  revisory  jurisdic- 
tion does  not  include  any  orders  or  decrees 
which  are  appealable  or  reviewable  on  wr't 
of  error."  In  this  case  the  court  cited 
First  Nat.  Bank  of  Chicago  v.  Chicago  Title 
&  Trust  Co.,  198  U.  S.  280,  14  Am.  B.  K. 
102,  49  L.  Ed.  1051;  Hewitt  v.  BerUn  Ma- 
chine Works,  194  U.  S.  296,  11  Am.  6.  R. 
709,  48  L.  Ed.  986;  Odell  v.  Boyden  (C.  C. 
A.,  6th  Cir,),  17  Am.  B.  R.  751,  150  Fed. 
731,  80  C.  C.  A.  397;  In  re  Mueller  (C.  C. 
A.,  6th  Cir.),  14  Am.  B.  R.  256,  135  Fed. 
712,  68  C.  C.  A.  349;  In  re  Friend  {C.  C. 
A.,  7th  Cir.),  13  Am.  B.  R.  595,  134  Fed. 
778,  67  C.  C.  A.  500;  Scott  &  Co.  v.  Wil- 
son  (C.  C.  A.,  7th  Cir.),  8  Am.  B.  R.  349, 
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§  25-a  the  review  can  only  be  by  appeal;^*  but  in  respect  to  any  other  mattera 
in  bankruptcy  proceedings  the  review  mnst  be  by  a  petition  to  revise.*^ 
The  Supreme  Court  has  sustained  this  view  by  declaring  that  persons  who 
are  entitled  to  an  appeal  under  §  25-a  are  not  entitled  to  a  petition  to  review 
under  §  24-b.^.  Where  it  is  sought  to  combine  the  two  remedies  by  uniting 
an  appeal  with  a  petition  to  review  the  two  do  not  neu^tralize  each  other,  but 
the  court  will  proceed  to  adjudicate  on  the  controversy  in  the  proper  proceed- 
ings."   If  the  case  is  heard  and  decided  as  an  appeal,  the  petition  to  revise 


115  Fed.  284,  ftS  O  C.  A.,  75;  In  re  Rtt8<^ 

(C.  C.  A.,  7th  Cup.),  8  Am.  B.  R.  518,  118 
Fed.  270,  53  C.  C  A.  631;  aee  also  Kirk- 
patrick  v.  Hamesberger  (C.  C.  A.,  6th  Cir.), 
29  Am.  B.  R.  439;  Kiraner  v.  Taliafero  (C, 
C.  A.,  4th  Cir.),  29  Am.  B.  E.  852. 

The  remedies  of  appeal  and  petition  to 
revise  are  mutually  excluaive,  so  that  where 
an  appeal  is  allowable  a  petition  to  revise 
^ill  not  lie.  In  re  Martin  (C.  C.  A.,  6th 
ar.),  39  Am.  B.  R.  935. 

18.  In  re  Good  (C.  C-  A.,  8th  Cir.),  3 
Am.  B.  R  605,  99  Fed.  389;  In  re  Friend 
(0.  C.  A.,  7th  Cir.),  13  Am.  B.  R.  595,  134 
Fed.  778;  In  re  Worcester  County  (C.  C. 
A.,  let  Cir.),  4  Am.  B.  R.  496,  102  Fed. 
«08;  Smith  v.  Mason,  14  Wall.  4X9. 

SO.  Except  wktrs  an  Appeal  may  be  had 

as  provided  in  §  25>a  the  proper  procedure 
in  the  Circuit  Court  of  Appeals  seems  to  be 
by  petition  to  review.  Ohio  Valley  Bank 
€o.  V.  Switzer  (C.  C.  A.,  6th  Cir.),  18  Am, 

B.  R  689.  153  Fed.  632. 

In  re  Groetainger  (C.  C.  A.,  3d  Cir.),  11 
Am,  B.  R.  467,  127  Fed.  124,  in  which  case 
it  was  held  that  an  order  for  the  distribu- 
tion of  the  proceeds  of  the  sale  by  a  trus- 
tee of  real  estate  is  reviewable  only  by 
petition  for  review;  Davidson  v.  Friedmaii 
(C.  a  A.,  6th  Cir.),  15  Am.  B.  R.  489,  140 
Ted.  853,  72  C.  C.  A.  563,  where  it  was 
held  that  an  order  allowing  trustee's  ex- 
penses is  subject  to  review,  but  is  not  ap- 
pealable: Brady  v.  Bernard  A  Kittinger  (C. 

C.  A.,  6th  Cir.),  22  Am.  B.  R.  342,  170  Fed. 
37«. 

20a.  In   the  case  of  Matter  of  Loving, 
224  U.  8.  183,  27  Am.  B.  R.  862,  855,  Mr. 
Justice  Day  says:     '*  The  question  now  pro- 
pounded is:    Was  the  trustee  also  entitled 
io  a  review   in   the  Circuit  Court  of   Ap* 
peals,  under   section   24b,   by   petition   for 
review?       Under     that    section     authority, 
«ther  interlocutory  or  final,  is  given  to  the 
Circuit  Court  of  Appeals  to  superintend  and 
revise  in  matters  of  law  the  proceedings  of 
the  inferior   courts   of   bankruptcy   within 
their  jurisdiction.     We  think  this  subdtvi- 
Bion  was  not  intended  to  give  an  additional 
remedy  to  those  whose  rights  could  be  pro- 
tected by  an  appeal  under  section  25  of  the 
act.    That  section  provides  a  short  method 
by  which  rejected  claims  can  be  promptly 
reviewed  by  appeal  in  the  Circuit  Court  of 


Appeals,  ahd,  in  certain  cases,  in  this  court. 
The  proceeding  under  section  24b,  permit- 
ting a  review  of  questions  of  law  arising  in 
baiUcruptcy  prooeedinga,  was  not  intended 
as  a  substitute  for  the  right  of  appeal  under 
section  25.    Under  section  24b  a  question  of 
law  only  is  taken  to  the  Circuit  Court  of 
Appeals;   under  the  appeal  section,  contro- 
versies of  fact  as  well  are  taken  to  that 
court,  with  flndlngB  of  fact  to  be  made  there- 
in if  the  case  is  appealable  to  this  court. 
We  do  not  think  it  was  intended  to  give  to 
persona  who  could  avail  themselves  of  the 
remedy  by  appeal  under  section  25  a  review 
by  petition  under  section  24b.    The  object 
of  section  24b  is  rather  to  give  a  review  as 
to  matters  of  law,  where  facts  are  not  in 
controversy,   of  orders   of  courts  of  bank- 
ruptcy in   the  ordinary  administration   of 
the  bankrupt's   estate.*^    In   our   judgment 
the  rule  was  well  stated  in  In  re  Mueller 
(C.   C.  A.,   6th  Cir.),    14  Am.   B.   R.   286, 
13o  Fed.  711,  68  C.  C.  A.  349,  by  Mr.  Jus- 
tice Lurton,  then  circuit  judge :    '  The  '  pro- 
ceedings' reviewable  [under  {  24b]  are  those 
administrative   orders   and   decrees   in   the 
ordinary  course  of  a  bankruptcy  between  the 
filing  of  the  petition  and  the  final  settle- 
ment  of   the   estate,   which   are   not   made 
specially  appealable  under   [§]   25a.     This 
would  include  questions  between  the  bank- 
rupt and  his  oreditoTS  of  an  administrative 
character,  and  exclude  such  matters  as  are 
appealable  under  [§]  24a.**'    This  principle 
is  further  substantiatel  in  the  case  of  TelTt, 
Weller  k  Co.  v.  Munsuri,  222  U.  S.  114,  27 
Am.  B.  R.  338,  56  L.  Ed.  118;  Kirsner  v. 
Taliafero  (C.  C.  A.,  4th  Cir.),  29  Am.  B.  R. 
832. 

SI.  Fisher  v.  Cushman  (C.  C.  A ,  l«t 
Cir.),  4  Am.  B,  R.  646,  103  Fed.  860;  In  re 
Worcester  County'  (C.  C.  A.,  1st  Cir.), 
4  Am.  B.  R.  496,  102  Fed.  808;  Lockman  v. 
Lang  (C.  C.  A.,  8th  Cir.),  12  Am.  B.  R. 
497,  132  Fed.  1;  In  re  Schoenfeld  (C.  C. 
A.,  3d  Cir.),  25  Am.  B.  R.  748,  183  Fed. 
219,  holding  that  where  a  review  ia  aou^t 
both  by  a  petition  to  revise  under  section 
24 -b  and  by  appeal  under  section  25-a,  and 
the  errors  complained  of  in  the  petition  to 
revise  and  the  assignment  of  error  on  the 
appeal  are  identical  and  present  only  ques- 
tions of  law,  the  court  will  not  stop  to  con- 
sider which  of  the  two  methods  of  proceed- 
ure  is  the  correct  one,  or  whether  the  two 
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should  be  dismi«s0d.^*  So,  also,  it  has  b^n  held  that  in  proper  cases  to  appeal 
may  be  treated  as  a  petition  to  revise,"  as  where  an  appeal  is  taken  from  an 
order  disallowing  a  claim  which  presents  only  a  question  of  law.^  This  can 
only  be  done  where  questions  of  law  alone  are  involved.^  Where  questions  of 
fact  and  law  are  both  involved  in  the  appeal  it  may  not  be  treated  as  a  petition 
to  revise.^^  So  also,  it  has  been  held  that,  in  the  absence  of  objection,  the 
circuit  court  of  appeals  will  not  decline  juiisdiction  of  a  proceeding  before 


methods  may  be  prosecuted  together ;  Knapp 
V.  Milwaukee  Trust  Co.  ( C.  C.  A.,  7th  Cir. ) , 
20  Am.  B.  R.  671,  162  Fed.  675. 

Unitiiig  appeal  and  petition.-—  In  the  case 
of  Fisher  t.  Cushman  (C.  G.  A.,  Ist  Cir.), 

4  Am.  B.  R.  646,  103  Fed.  860,  an  appeal 
and  a  petition  to  revise  were  brought  in  the 
same  proceeding,  and  t&e  court  said :  "  Both 
relate  to  the  same  subject  matter.  The  ap- 
peal will  not  lie  because  the  subject  thereof 
is  not  within  the  three  specifications  of  the 
matters  of  appeal  found  in  section  25  of 
the  bankrupt  act.  Nevertheless  as  was  de- 
termined by  us  in  the  ease  of  In  re 
Worcester  County,  4  Am.  B.  R.  496,  102  Fed. 
808,  the  fact  that  an  appeal  was  taken 
and  a  petition  also  filed,  does  not  defeat 
the  right  of  the  party  moving  this  court 
to  have  the  merits  of  the  controversy  ad- 
judicated by  us.  They  do  not  neutralise 
each  other  and  the  only  result  is  that  the 
appeal  must  be  dismissed,  while  the  court 
must  proceed  to  the  adjudication  of  the 
merits  in  the  matter  of  the  petition,  which 
petition  on  the  record  before  us  involves 
only  a  matter  of  law,  as  required  by  section 
24-b  of  the  bankrupt  act." 

21a.  Merchants-Laclede  Nat.  Bank  t. 
Schade  (C.  C.  A.,  8th  Gir.),  27  Am.  B.  R. 

687 ;  Granger  &  Go.  v.  Riley  ( G.  C.  A.,  6th 
Cir.),  29  Am.  B.  R.  114. 

22.  In  re  Whitener  (C.  G.  A.,  5th  Cir.), 

5  Am,  B.  R.  198,  108  Fed.  180;  In  re  Blanch- 
ard  Shingle  Co.  (C.  C.  A.,  9th  Cir.),  21 
Am.  B.  R.  142,  164  Fed.  31;  In  re  Hea- 
coek  (C.  C.  A.,  8th  Cir.),  21  Am.  B.  R. 
314,  164  Fed.  823,  in  which  case  a  petition 
for  review  and  an  appeal  were  taken  from 
an  order  summarily  directing  a  receiver 
of  the  State  court  to  deliver  property  to 
the  trustee  in  bankruptcy,  and  the  peti- 
tion for  review  was  sustained  and  the  ap* 
peal  was  dismiBsed. 

23.  Appeal  treated  as  petition  to  revise. 
—  In  the  case  of  In  re  Williams'  Estate 
(C.  C.  A.,  9th  Cir.),  19  Am.  B.  R.  389,  156 
Fe<l.  934,  the  court  said:  "The  appellant 
and  petitioner,  being  uncertain  in  respect 
to  the  proper  procedure,  sought  and  are 
by  the  court  below  allowed  an  appeal  from 
the  ruling  of  tliat  court  complained  of,  and 


also  filed  therein  a  petition  for  the  revision 
oi  the  same  order.  The  two  proceedings 
were  by  this  court  consolidated  and  were 
heard  and  submitted  on  one  record.  If  it 
be  conceded  that  the  petition  for  re^'ision 
was  filed  in  the  wrong  court,  the  appeal, 
involving  as  it  does  only  a  question  of  law, 
may  be  treated  as  a  petition  for  revision.'* 
Chesapeake  Shoe  Co.  v.  Seldner  (C.  C.  A., 
4th  Cir.),  10  Am.  B.  R.  466,  122  Fed.  593; 
In  re  Blair  (C.  C.  A.,  8tii  Cir.),  5  Am.  B. 
R.  793,  106  Fed.  662;  In  re  Jacobs  (C.  C. 
A.,  8th  Cir.),  3  Am.  B.  R.  671,  99  Fed. 
539;  In  re  Abraham  (G.  G.  A.,  5th  Cir.). 
2  Am.  B.  R.  266,  93  Fed.  767;  Rode  k 
Horn  V.  Phipps  (C.  G.  A.,  6th  Cir.),  27 
Am.  B.  R.  827. 

24.  In  re  Blanchard  Shingle  Go.  <C.  C. 
A.,  9th  Gir.),  21  Am.  B.  R.  142,  164  Fed. 
311. 

25.  Francis  v.  McNeal  (G.  G.  A.,  3d  Cir.K 
22  Am.  B.  R.  337,  170  Fed.  445,  where  it 
appeared  that  the  proceeding  waa  not  con- 
fined to  matters  of  law  but  turned  on  ques- 
tions of  fact,  and  it  was  held  that  it  eonld 
not  be  treated  as  a  petition  to  review  but 
if  entertained  at  all  must  be  as  an  appeal: 
Steiner  v.  Marshall  (C.  G.  A.,  4th  Cir), 
15  Am.  B.  R.  486,  140  Fed.  710;  In  re 
Whitener  (C.  C.  A.,  5th  Cir.),  5  Am.  B.  R. 
198,  105  Fed.  180. 

Consideration  of  evidence.— •  Where  upon 
review  of  a  judgment  determining  priority 
of  liens  upon  the  land  of  a  bankrupt,  the 
court  is  asked  to  consider  the  evidence  in 
the  record,  it  will  dismiss  the  petition  for 
review  and  hear  the  case  upon  the  appeal. 
Hendricks  v.  Webster  (G.  G.  A.,  8th  Cir), 
20  Am.  B.  R.  112,  159  Fed.  927;  Coder  v. 
McPherson  ( C.  C.  A.,  8th  Cir, ) ,  18  Am.  B. 
R.  523,  152  Fed.  951,  in  which  the  trustee 
challenged  the  decree  of  the  court  below  by 
an  appeal  and  by  a  petition  to  revise,  and 
the  court  held  that  as  the  questions  at  issue 
involved  the  consideration  of  the  facts  dis- 
closed by  the  evidence,  the  case  should  b^ 
considered  upon  an  appeal  and  ^e  petition 
to  revise  was  dismissed;  In  re  Dunlop  (C- 
C.  A.,  8th  Cir.),  19  Am.  R  R.  361,  156  Fed. 
545. 
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it  on  petition  to  revise,  although  the  matter  shoald  have  come  vp  on  ap- 
peal.** 

e.  ttaettioiis  of  law  only  coaaid^ed.-T^  The  Bupervisory  power  to  iBview 
only  extends  to  questions  of  law.  If  the  petition  does  not  pareseat  a  matter 
of  law  it  will  not  be  entertained.^  As  indicated  above,  an  appeal  which 
involves  only  a  question  of  law  mi(j  be  treated  as  a  petition  for  revisionL^ 
It  was  intended  by  conferring  this  power  of  revision  to  provide  a  summary 
method  for  revising  orders  and  decisions  of  courts  of  bankruptcy  upon  ques- 
tions of  law,  and  the  section  does  not  contemplate  any  review  of  faots,** 
except  as  may  be  necessary  to  ascertain  whether  the  order  is  wholly  unsup- 
ported by  the  evidence,  is  contrary  to  law,  a  clear  mistake,  or  generally  for 
any  reason  for  which  evidence  may  be  reviewed  on  writ  of  error.**  Upon 
^uch  petitions  for  revision,  only  legal  questions  may  be  determined.*     Where 


85a.  I&  re  Stroum  (C.  C.  A^  Ist  Cir.)f 
27  Am.  B.  R.  721. 

M.  In  re  Carley  (C.  C.  A.,  3d  Cir.),  8 
km,  B.  R.  720,  117  Fed.  130;  In  re  Rosser 
(C.  C.  A.,  8th  C5r.),  4  Am.  B.  R.  153,  101 
Fed.  562;  In  re  Leaser  (G.  C.  A.,  2d  Cir.), 
3  Am.  B.  R.  758,  99  Fed.  913;  Mulford  t. 
Fourth  St.  Natn  Bank  (C.  C.  A.,  3d  Olr), 
19  Am.  B.  R.  742,  157  Fed.  897,  holding 
that  a  petition  to  reriew  an  order  of  a  disr 
trict  judge  refusing,  in  the  exercise  of  ju- 
dicial discretions  to  approve  a  certain  agree- 
ment between  the  trustees  and  preferred 
creditors  did  not  present  a  "  matter  of  law.^ 
In  re  Blanchard  Shingle  Ck>.  (C.  C.  A.,  9th 
ar.),  21  Am.  B.  R.  142,  164  Fed.  311; 
Lesaius  t.  Goodman  (C.  C.  A.,  3d  Cir.),  21 
Am.  B.  R.  446,  165  Fed.  889;  In  re  Leech 
IC.  C.  A.,  6th  Cir.),  22  Am.  B.  R.  599,  171 
Fed.  632;  B«R  Electric  &  Telephone  Mfg. 
Co.  V.  Aetna  Life  Ins.  Co.  (C.  C.  A.,  8th 
Cir.) ,  30  Am.  B.  R,  424. 

27.  In  re  Williams'  Estate  (C.  C.  A.,  9th 
Cir.),  19  Am.  B.  R.  389,  156  Fed.  934. 

28.  In  re  Grassier  (C.  C.  A.,  9th  Oir.), 
18  Am.  B.  R.  694,  154  Fed.  478;  In  re  Eg- 
gert  (C.  C.  A.,  7th  Cir.),  4  Am.  B.  R.  449, 
102  Fed.  735;  Kenova  Loan  &  Trust  Co". 
V.  Graham  (C.  C.  A.,  4tH  Cir.),  14  Am.  B. 
^  313,  135  Fed.  717. 

Questions  of  law. —  In  the  case  of  In  re 
^rank  (C.  C.  A.,  8th  Cir.),  25  Am.  B.  R. 
486,  182  Fed.  794,  the  court  said :  "A  pe- 
tition to  revise  under  section  24-h  can  prop- 
wly  present  for  determination  only  ques- 
tions of  law,  and  not  doubtful  or  disputed 
questions  of  fact.  But  when  facts  are 
agreed  upon  or  are  proven  or  admitted  that 


leave  nothing  for  determinatum'  but  their 
legal  import,  such  a  determination  of  them 
by  the  court  of  bankruptcy  may  be  re- 
viewed upon  a  petition  to  revise.  But  the 
review  of  decisions  which  require  the  con^ 
sideration  of  conflicting  evidence,  or  evi^ 
dence  though  not  conflicting  from  which  dif- 
ferent deductions  or  conclusions  lUay  rea- 
sonably be  drawn,  may  not  be  reviewed 
upon  a  petition  to  revise  but  upon  appeal  ' 
only." 

Matter  of  Hays  (C.  C.  A.,  6th  Cir.),  24 
Am.  B.  R.  691,  179  Fed.  222,  in  which  the 
court  was  ksked  to  reverse  findings  of  fact 
made  by  a  referee,  and  afiirmed  by  the  dis^ 
trict  court,  as  to  the  right  of  an  assignee 
for  the  benefit  of  creditors  to  an  allowance 
for  compensation  and  disbursements  and 
the  court  said:  ''But  in  a  proceeding  to 
revise  under  section  24-b,  this  court  is  i 
limited  to  a  review  in  matters  of  law,  and 
only  questions  of  law  arising  out  of  the 
facts  found  or  conceded  can  be  considered. 
We  cannot  determine  questions  of  fact  in- 
volved in  the  finding  or  order  sought  to  be 
reviewed."  See  also  In  re  Taft  (C.  C.  A., 
6th  Cir.),  13  Am.  B.  R.  417,  113  Fed.  511, 
66  C.  C.  A.  385;  In  re  Throckmorton  (C.  C. 
A.,  6th  Cir.),  17  Am.  B.  R.  856,  149  Fed. 
145,  79  C.  C.  A.  15;  In  re  Smith  (C.  O.  A., 
6th  Cir.),  29  Am.  B.  R.  628. 

88a.  Shea  v.  Lewis  (C.  C.  A.,  8th  Cir.), 
30  Am.  B.  R.  436. 

99.  Samuel  v.  Dodd  (C.  C.  A.,  5th  Cir.), 
16  Am.  B.  R.  163,  142  Fed.  68,  and  cases 
cited;  Kenova  Loan  &  Trust  Co.  v.  Graham 
(C.  C.  A.,  4th  Cir.),  14  Am.  B.  R.  313,  135 
Fed.  717;  Dickas  v.  Barnes   (C.  C.  A.,  6th 
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the  faota  are  not  in  dispute  a  petition  for  neVision  should  be  entertained, 
9LB  the  question  remaining  must  be  one  of  law.^  If  the  facts  are  admitted 
oi'  agreed  upon^  so  that  nothing  is  left  iof  determination  but  their  legal 
import,  such  a  determination  may  be  reviewed  upon  petition  to  revise-'^ 

f.  What  may  be  reviewed  by  petition. —  (l)  Is  oeneiux. —  Any  final  Qr 
interlocutory  order  in  bankruptcy  proceedings,  in  matter  of  law,  may  be 
reviewed  by  petition.*^  This  method  is  that  usually  adopted  when  a  party 
daima  to  be  aggrieved  because  of  an  injunction  ^  or  summary  order,^*  or 
where  an  appeal  will  not  lie  under  the  terms  of  §  25-a.  It  will  not  be 
possible  nor  useful  to  cite  all  the  precedents  on  this  question ;  they  are  already 
60  numerous  and  cover  so  wide  a  field  as  to  make  the  formulation  of  any 
number  of  safe  rules  impossible.  The  consensus  of  opinion  is  to  the  effect 
that  the  power  of  the  appellate  court  to  review  by  original  petition  the  -rulings 
of  the  bankruptcy  court  extends  only  to  orders  made  in  the  bankruptcy  pro- 
ceedings proper  and  does  not  embrace  proceedings  in  suits  by  the  trustee  in 
bankruptcy.*^ 


Cir.).  15  Am.  B.  R.  566,  140  Fed.  849;  Ryan 
V.  Hendricks  (C.  C.  A.,  7th  Cir.),  21  Am. 
B.  R.  570,  166  Fed.  94 ;  In  re  Leech  (C.  C. 
A.,  6th  Cir.),  22  Am.  B.  R.  599,  171  Fed. 
622;  Landry  v.  San  Antonio  Brewing  Asa'n 
(C.  C.  A.,  5th  Cir.),  20  Am.  B.  R.  226,  150 
Fed.  700;  In  re  Baum  (C.  C.  A.,  8th  Cir.), 
22  Am.  B.  R.  295,  holding  that  where  the 
record  upon  a  petition  to  revise  an  order 
that  a  bankrupt  pay  into  court  a  certain 
amount  in  cash,  docs  not  contain  the  evi- 
dence taken  before  the  referee,  it  will  be 
presumed  that  the  facts  were  sufficient  to 
sustain  his  finding  and  order,  and  only  mat- 
,  ters  of  law  apparent  upon  the  face  of  the 
'  record  may  be  considered;  In  re  Irwin  (C. 
'  C.  A.,  3d  Cir.),  23  Am.  B.  R.  487,  174  Fed. 
642,  holding  that  upon  a  petition  to  revise, 
only  questions  of  law  can  be  considered, 
and  the  findings  of  fact  of  the  court  be* 
low  cannot  be  disturbed.  Williamson  v. 
Richardson  (C.  C.  A.j  9th  Cir.),  30  Am.  B. 
R.  559;  In  re  Witherbee  (C.  C.  A.,  1st  Cir.), 
30  Am.  B.  R.  314;  In  re  Roger,  Brown  & 
Co.  (C.  C.  A.,  8th  Cir.),  28  Am.  B.  R.  rf36; 
In  re  Zinner  (C.  C.  A.,  7th  Cir.),  29  Am.  B. 
R.  860. 

30.  Hutchinson  v.  LeRoy  (C.  C.  A.,  1st 
Cir.).  8  Am.  B.  R.  20.  113  Fed.  209,  In  re 
Witherbee  (C.  C.  A.,  Ist  Cir.).  30  Am.  B.  R. 
314;  In  re  Haring  (C.  C.  A..  6th  Cir.),  29 
Am.  B.  R.  387  (affg.  27  Am.  B.  R.  285,  193 
Fed.  168),  holding  that  upon  a  petition  for 


revision,  only  questions  of  law  can  be  de- 
termined; and  such  questions  must  arise 
out  of  the  facts  found  by  the  court  below 
or  admitted  by  the  parties. 

81.  In  re  Lee  (C.  C.  A.,  8th  Cir.),  25  Am. 

B.  R.  436.  182  Fed.  579;  In  re  Frank  (C. 

C.  A.,  8th  Cir.),  23  Am.  B.  R.  486,  182  Fed. 
794;  In  re  Judkine  Co.  (C.  C.  A.,  Ist  Cir.), 
30  Am.  B.  R.  529;  In  re  Knosher  &  Co.  (C 
C.  A.,  9th  Cir.),  28  A™.  B.  R.  747. 

38.  Scott  &  Co.  V,  Wilson  (C.  C.  A.,  7ti» 
Cir.),  8  Am.  B.  R.  349,  115  Fed.  284; 
Courier-Journal  Printing  Co.  v.  Schaefer- 
Meyer  Brewing  Co.  (C.  C.  A.,  6th  Cir.),  4 
Am.  B.  R.  183,  101  Fed.  699. 

33.  Davis   v.  Bohle    (C.  C.  A.,   8th  Cir.), 

1  Am.  B.  R.  412,  92  Fed.  325;  In  re  Kenney 
(D.  C,  N.  y.),   3  Am.  B.  R.   353,  97  Fed 
554. 

34.  In  re  Abraham    (C.  C.  A.,   5th  Cir). 

2  Am.  B.  R.  266,  93  Fed.  767;  In  re  Pur- 
vine  (C.  C.  A.,  5th  Cir.),  2  Am.  B.  R.  787, 
96  Fed.  192;  In  re  Francis  Valentine  Co. 
(C.  C.  A.,  9th  Cir.) .  2  Am.  B.  R.  522,  94 
Fed.  793,  98  Fed.  414;  Fisher  v.  Cushmaa 
(C.  C.  A.,  Ist  Cir.),  4  Am.  B.  R.  646,  103 
Fed.  860;  In  re  Seebold  (C.  C.  A.,  5th  Cir.), 

5  Am.  B.  R.  358,  105  Fed.  910. 

35.  In  re  Antigo  Screen  Door  Co.  (C  C- 
A..  7th  Cir.),  10  Am.  B.  R.  359,  123  Fed. 
249;  First  National  Bank  v.  Chicago  Tiil^ 

6  Trust  Co.,  14  Am.  B.  R.  102,  198  U.  S. 
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(2)  Object  and  character  of  proceedings. —  In  determining  the  ques- 
tion of  remedy  the  appellate  court  is  to  be  governed  by  the  object  and  chaT* 
acter  of  the  proceeding.^  It  becomes  essential  therefore  to  determine  in 
each  individual  case  whether  the  order  or  decree  sought  to  be  reviewed  is 
iu  the  bankruptcy  proceedings  and  not  independent  thereof.  This  distinction 
and  its  effect  upon  the  power  to  review  by  petition  has  been  frequently 
recognized.^  Orders  determining  the  rights  of  claimants  to  a  fund  in  the 
possession  of  a  bankruptcy  court  are  being  administered  by  it  in  the  course 
of  bankruptcy  proceedings  and  are  reviewable  by  petition,**  and  so  also  as 
to  a  decision  as  to  the  validity  of  a  trust  deed  executed  by  the  bankrupt 
within  the  four  months'  period,*^  and  so  as  to  a  decision  involving  a  widow's 
right  of  dower  in  the  estate  of  the  bankrupt-*^  A  decision  involving  the 
validity  of  the  claim  of  a  creditor  to  a  lien  upon  the  property  of  the  bank- 


380;  Thomas  t.  Wood  (C.  C.  A.,  8th  Cir-), 
23  Am.  B.  R.  132,  173  Fed.  585. 

By  controyemes  arising  in  bankruptcy 
proceedings  is  meant  those  independent  or 
plenary  suits  which  concern  the  bankrupt's 
estate  and  arise  by  intervention  or  other- 
wise between  the  trustee  representing  the 
bankrupt's  estate  and  claimants  asserting 
some  right  or  interest  adverse  to  the  bank- 
rupt or  his  general  creditors.  In  re  Mueller 
(C.  C.  A.,  6th  Cir.),  14  Am.  B.  R.  256,  135 
Fed.  711;  In  re  FarreH  (C.  C,  A.,  6th  Cir.), 
23  Am.  B.  R.  826,  176  Fed.  505;  Moore- 
house  V.  Pacific  Hardware,  etc.,  Co.  (C.  C 
A..  9th  Cir.),  24  Am.  B.  R.  178;  Matter  of 
Loving,  224  U.  S.  183,  27  Am.  B.  R.  852; 
In  re  Hamilton  Automobile  Co.  (C.  C.  A., 
7th  Cir.),  29  Am.  B.  R.  163. 

88.  In  re  Farrell  (C.  C.  A.,  6th  Cir.),  23 
Am.  B.  R.  826,  178  Fed.  505 ;  Coder  v.  Arts 
(Sup.  Ct.),  22  Am.  B.  R.  1,  213,  U.  S.  223. 

37.  Holden  v.  Stratton,  191  U.  S.  115,  10 
Am.  B.  R.  786;  Hutchinson  v.  Otis,  190  U. 
S.  552,  10  Am.  B.  R.  135;  First  Nat'l  Bank 
of  Chicago  v.  Chicago  Title  &  Trust  Co., 
198  U.  S.  280,  14  Am.  B.  R.  102,  holding 
that  a  summary  proceeding  against  one  in 
possession  of  assets  alleged  to  be  a  part 
of  a  bankrupt  estate  is  a  proceeding  in 
hankniptcy  and  the  jurisdiction  of  the  Cir- 
cuit Court  of  Appeals  is  confined  to  revision 
of  the  decree. 

88.  In  re  Antigo  Screen  Door  Co.  (C.  C. 
A.,  7th  Cir.),  10  Am.  B.  R.  359,  123  Fed. 
249,  and  cases  cited;  Samel  v.  Dodd  (C.  C. 
A.,  5th  Cir.),  16  Am.  B.  R.  163,  142  Fed. 


68.  But  see  Coder  v.  Arts  (Sup.  Ct.),  22 
Am.  B.  R.  1,  213  U.  S.  223,  holding  that 
where  a  creditor  asserts  a  lien  upon  prop- 
erty in  the  possession  of  a  trustee  and  asks 
that  such  lien  be  declared  valid,  the  deci- 
sion of  the  court  is  appealable;  Rode  & 
Horn  V.  Phipps  (C.  C.  A.,  6th  Cir.),  27  Am. 
B.  R.  827. 

39  Moore  v.  Green  (C.  C.  A.,  4th  Cir.), 
16  Am.  B.  R.  648,  145  Fed.  480;  In  re  Mc- 
Mahon  (C  C.  A.,  6th  Cir.),  17  Am.  B.  R. 
530,  147  Fed.  684. 

Decision  as  to  validity  of  trust  deed. — 
In  the  case  of  Morgan  v.  First  Nat.  Bank 
(C.  C.  A.,  Ist  Cir.),  16  Am.  B.  R.  639,  145 
Fed.  466,  it  was  sought  to  review  a  deci- 
sion of  the  bankruptcy  court  as  to  the  valid- 
ity of  a  trust  deed,  executed  by  the  bank- 
rupt upon  its  property  witliin  the  four 
months'  period.  The  court  said:  "The 
deed  is  not  disputed,  and  the  point  sought 
to  be  reviewed  is  orie  of  law,  arising  upon 
a  determination  "of  the  validity  of  a  trust 
deed  executed  by  the  bankrupt  company, 
within  four  months  of  the  institution  of 
bankruptcy  proceedings,  and  hence  Ibelongs 
clearly  to  the  class  of  cases  made  subject 
to  review  by  this  court,  under  its  general 
power  to  *  superintend  and  revise  in  mat- 
ter of  law  the  proceedings  of  the  several 
inferior  courts  of  bankruptcy.*"  See  also 
Ritchie  County  Bank  v.  McFarland  (C.  C- 
A.,  4th  Cir.),  24  Am.  B.  R.  893,  183  Fed. 
715,  affg.  23  Am.  B.  R.  530,  174  Fed.  859. 

40.  In  re  McKenzie  (C.  C.  A.,  8th  Cir.), 
15  Am.  B.  R.  679,  142  Fed.  383. 
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nipt,  or  its  proceeds,*^  under  adminiatration  in  possession  of  the  cou.t,  is 
reviewable  in  matter  of  law  upon  a  petition  to  revise.*^  Wbere  the  merits 
of  any  adverse  claim  are  summarily  adjudicated,  the  order  may  be  reviewed 
on  petition/^*  Where  the  question  is  as  to  the  validity  of  a  chattel  mortgage 
under  which  the  mortgagee  claims  priority,  there  being  no  contest  as  to  the 
fiicta,  it  is  one  of  law  and  is  properly  reviewable  on  petition  to  revise.*^** 
An  order  refusing  to  vacate  an  adjudication  in  bankruptcy  is  reviewable 
only  on  petition,  as  an  administrative  order.**  An  order  confirming  an  order 
of  a  referee  granting  or  denying  a  claim  to  certain  exemptions  asserted  by  the 
bankrupt  may  be  reviewed  upon  a  petition  to  revise,*^  and  such  an  order  not 
being  "  a  final  decision,  allowing  or  rejecting  a  claim,"  within  the  intent  and 
meaning  of  subsection  a,  is  not  reviewable  on  appeal/*  If  a  determination 
by  the  court  in  respect  to  the  bankrupt's  claim  of  an  exemption  under  a 
State  statute  is  made  in  the  course  of  the  bankruptcy  proceedings  it  is 
reviewable  on  petition.*^  An  order  confirming  a  referee's  disallowance  of 
a  creditor's  claim  for  attorney's  fees  and  expenses  incurred  in  contesting 
claims  and  in  proceedings  to  recover  assets  is  reviewable  on  petition/*  An 
order  making  an  allowance  for  counsel  fees  and  other  expenses  incurred  by 


t 


40a.  Dispute  as  to  right  to  participate  in 
proceeds  of  security. —  The  phrase  "contro- 
versy arising  in  bankruptcy  proceedings" 
should  be  limited  to  cases  where  third  par- 
ties claim  not  in  and  under  the  administra- 
tion of  a  bankrupt's  estate,  but,  on  the  con- 
trary, assert  some  right  hostile  to  the  title 
of  the  trustee  or  going  to  the  right  of  the 
court  to  administer  the  particular  estate 
in  the  bankruptcy  case.  Hence,  where 
there  is  a  dispute  between  the  holders  of 
claims  already  proven  in  the  bankruptcy 
proceeding  proper,  as  to  their  respective 
rights  to  participate  in  the  proceeds  of  an 
admittedly  valid  security,  which  are  in  the 
possession  of  the  bankruptcy  court  for  ad- 
ministration, so  that  the  apportionment 
thereof  is  strictly  and  properly  a  part  of 
the  bankruptcy  proceedings,  the  case  comes 
within  the  category  of  "  proceedings  in 
bankruptcy "  and  is  not  a  "  controversy 
arising  in  bankruptcy  proceedings,"  and  is 
reviewable  by  petition  to  revise.  Snow  v. 
Dalton  (C.  C.  A.,  4th  Cir.),  29  Am.  B.  R. 
240. 

41.  In  re  Lee  (C.  C.  A.,  8th  Cir.),  25  Am. 
B.  R.  436,  182  Fed.  579. 

41a.  Shea  v.  Lewis  (C.  G.  A.,  8th  Cir.), 
30  Am.  B.  R.  436. 

41b.  Tn  re  Flatland  (C.  C.  A.,  9th  Cir.), 
28  Am.  B.  R.  476. 


48.  Brady  v.  Bernard  &  Kittenger  (C.  C 
A.,  6th  Cir.),  22  Am.  B.  R.  342,  170  Fed. 
676. 

43.  In  re  Youngstrom  (C.  C.  A.,  8th  Cir.), 
18  Am.  B.  R.  572,  153  Fed.  98;  Steiiier  v. 
Marshall  (C.  C.  A.,  4th  Cir.),  15  Am.  B.  R. 
486,  140  Fed.  710. 

44.  Holden   v.  Stratton,    191   U.  S.  115. 

10  Am.  B.  R.  786. 

45.  Ingram  v.  Wilson  (C.  C.  A.,  8th  Cir.), 

11  Am.  B.  R.  198,  125  Fed.  913;  Duncan  r. 
Ferguson -McKinney  Co.  (C.  C.  A..  5th 
Cir.),  18  Am.  B.  R.  155,  150  Fed.  269. 

46.  Ohio  Valley  Bank  Co.  v.  Switrer  (C. 
C.  A.,  6th  Cir.),  18  Am.  B.  R.  689.  153 
Fed.  362.  See  also  Davidson  &  Co.  v.  Fried- 
man (C.  C.  A.,  6th  Cir.),  16  Am.  B.  R.  489. 
140  Fed.  863.  holding  that  an  order  allow- 
ing the  expenses  incurred  by  a  trustee  for 
counsel  fees  in  realization  of  assets  is  re- 
viewable by  petition. 

Where  objections  to  a  trustee's  account, 
seeking  to  charge  him  with  assets  coming 
into  his  possession,  but  not  accounted  for, 
raise  questions  which  the  bankrupt  may 
summarily  determine,  its  decision  thereon 
is  reviewable  only  upon  a  petition  for  re 
view.  In  re  Moore  &  Bridgman  (C.  C.  A., 
5th  Cir.),  21  Am.  B.  R.  661,  166  Fed.  689. 
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the  trustee  in  the  realization  of  the  assets  of  the  estate,  is  within  the  super- 
visory jnrifidictioji  of  Ihe  circuit  court  of  appeals/^  An  order  denying  the 
right  of  partnership  creditors  to  participate  in  the  assets  of  an  individual 
partner  until  his  individual  creditors  had  been  first  paid  is  reviewable  upon 
fi  pc^tition.^  Orders  or  proceedings  for  the  sale  and  disposition  of  the 
bankrupt's  effects  are  regular  steps  or  proceedings  in  bankruptcy  and  are 
reviewable  only  on  petition.*  Such  are  orders  summarily  disposing  of  assets 
of  the  bankrupt."  An  order  directing  the  bankrupt  to  turn  over  to  his 
trustee  certain  property  and  committing  him  to  prison  until  he  does  so,  is 
ac  order  made  in  a  proceeding  in  bankruptcy  and  is  only  reviewable  by 
petition.^**  An  order  setting  aside  the  allowance!  of  a  secured  claim,  and 
requiring  the  creditor  to  surrender  to  the  trustee  a  preferential  payment  is 
reviewable  on  petition.*^  And  so  also  is  any  interlocutory  order  pertaining 
to  the  righte  of  parties  in  the  proceedings,  relating  to  the  several  pleading 
or  granting  or  denying  applications  made  in  the  -due  course  of  the  proceed- 
iDgs."  A  petition  to  review  will  not  usually  be  allowed  where  the  granting 
of  the  order  was  discretionary,"  or  where  the  rights  of  the  petitioning  party 


47.  Daridson  k  Go.  ▼.  Friedman  (C.  C. 
A.,  6th  Cir.),  16  Am.  B.  R.  489,  140  Fed. 
853.  in  which  it  was  held  that  an  order  al- 
lowing the  expenses  incurred  by  a  trustee 
for  counsel  fees  in  the  realisation  of  assets 
is  reviewable  only  by  petition  for  review; 
Ohio  Valley  Bank  Go.  v.  Switzer  (G.  G.  A., 
6th  Cir.),  18  Am.  B.  R.  689,  153  Fed.  3«2. 

48.  Euclid  Nat'I  Bank  v.  Union  Trust  Go. 
(C.  C.  A.,  4th  Gir.),  17  Am.  B.  R.  834,  149 
Fed.  975;  In  re  Mertens  (G.  G.  A.,  2d  Gir.), 
15  Am.  B.  R.  701,  142  Fed.  445,  holding 
that  an  order  adjudging  that  certain  poli- 
cies of  insurance  upon  the  life  of  a  member 
of  a  bankrupt  firm  passed  to  the  trustee 
Md  directing  that  they  be  turned  over  as 
amets  of  the  estate,  is  a  mere  step  in  the 
bankruptcy  proceeding  and  reviewable  only 
on  petition  to  revise. 

49.  Schuler  ▼.  Hassinger  (G.  G.  A.,  5th 
Cir.),  24  Am.  B.  R.  184,  177  Fed.  119. 

fiO.  In  re  Farrell  (C.  C.  A.,  6th  Cir.),  23 
Am.  B.  R.  826,  176  Fed.  505. 

Order  disposing  of  assets  of  bankrupt.— 
In  the  case  of  Schweer  v.  Brown,  105  U.  S. 
171,  12  Am.  B.  R.  673,  it  was  held  that 
the  district  court  has  jurisdiction  to  de- 
tennine  whether  an  adverse  claim  to  money 
alleged  to  be  part  of  the  aH^ets  of  a  bank- 
nipt'g  estate  was  asserted  at  the  time  the 
petition  in  bankruptcy  was  filed,  and  if  the 


court  errs  in  retaining  jurisdiction  on  the 
merits,  the  remedy  is  by  petition  to  the 
Gircuit  Court  of  Appeals,  under  §  24-b. 

50a.  Kirsner  v.  Taliafero  (C.  G.  A.,  4tl» 
Gir.),  29  Am.  B.  R.  832. 

51.  In  re  First  National  Bank  of  Louis- 
ville (C.  C.  A.,  6th  Cir.),  18  Am.  B.  R.  766, 
155  Fed.  100;  Mulford  v.  Fourth  Street 
National  Bank   (C.  C.  A.,  3d  Cir.),  19  Am. 

B.  R.  742,  157  Fed.  897. 

58.  Clark  v.  Pidcock  (C.  C.  A.,  3d  Cir.), 
12  Am.  B.  R.  309,  129  Fed.  745,  holding 
that  an  order  refusing  an  injunction  re- 
straining the  further  disposition  of  the 
bankrupt's  assets  is  reviewable;  In  re 
Groetzinger  &  Sons  (C.  C.  A.,  3d  Cir.),  11 
Am.  B.  R.  467,  127  Fed.  124;  In  re  Ives 
(C.  C.  A.,  6th  Gir.),  7  Am.  B.  R.  692,  113 
Fed.  911,  holding  that  an  order  sustaining 
a  demurrer  to  a  petition  filed  for  the  pur- 
pose of  vacating  an  adjudication  is  review- 
able on  petition. 

58.  Mulford  v.  Fourth  St.  Nat'l  Bank  (G. 

C.  A.,  3d  Cir.),  19  Am.  B.  R.  742,  157  Fed. 
897;  In  re  Lesser  (C.  G.  A.,  2d  Gir.),  3  Am. 
B.  R.  758,  99  Fed.  913;  Ex  parte  Perkins, 
Fed.  Gas.  10,982.  This  is  not  so  when  the 
exercise  of  the  discretion  involves  a  sub* 
stantial  legal  right.  In  re  Carley  (C.  C. 
A.,  3d  Gir.),  8  Am.  B.  R.  720,  117  Fed.  130. 


682 


Appeals  and  Wbits  of  Ebbob. 


[§  25. 


were  not  affected  by  the  order  complained  of."  The  decision  of  a  difltrict 
court  exearcising  ancillary  jurisdiction  in  bankruptcy  that  it  has  no  jurisdic- 
tDon  to  determine  whether  the  proceeds  of  goods  it  seizes  and  sells  m  the 
property  of  the  bankrupt  are  the  property  of  the  bankrupt  estate  or  the 
property  of  adverse  claimants,  is  reviewable  on  petition,"^  It  has  been 
held  that  an  order  denying  a  motion  to  dismiss  a  bankrupt's  application  for 
a  discharge,  where  the  facts  were  undisputed,  was  reviewable  on  petition.^* 


g.  Practice. —  (1)  In  general. —  The  General  Orders  and  Forms  are  silent 
as  to  the  practice  on  petitions  to  review  in  matter  of  law.*^  The  petition 
should  be  by  a  party  aggrieved,^  and  usually  entitled  in,  addressed  to  and 
filed  with  the  clerk  of,  the  proper  circuit  court  of  appeals.  If  more  con- 
venient, it  may  also  be  addressed  to  and  filed  with  the  clerk  of  the  court 
appealed  from.' 


57 


(2)  What  to  recite;  record. — It  should  recite  the  proceedings  below, 
srtate  specifically  the  question  of  law  involved  and  the  ruling  of  the  district 
court  thereon,  and  be  accompanied  by  a  certified  copy  of  so  much  of  the 
record  as  will  show  the  issue  of  law  and  how  it  arose.^     If  it  does  not,  the 


II 
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54.  In  re  Madden  (C.  C.  A.,  2d  Cir.),  6 
Am.  B.  R.  614,  110  Fed.  348;  Fisher  v. 
Cushman  (C.  C.  A.,  Ut  Cir.),  4  Am.  B.  R. 
646,  103  Fed.  860;  In  re  Rosser  (C.  C.  A., 
8th  Cir.),  4  Am.  B.  R.  153,  101  Fed.  562. 

54a.  Fidelity  Trust  Co.  v.  Gaskell  (C.  C. 
A.,  8th  Cir.),  28  Am.  B.  R.  4. 

54b.  Lindeke  v.  Converse  (C.  C.  A.,  8th 
Cir.),  28  Am.  B.  R.  596. 

56.  See,  however,  rules  in  the  First  Cir- 
cuit, 94  Fed.,  pp.  3,  4;  and  in  the  Fourth 
Circuit,  97  Fed.,  pp.  3,  4.  See  also  forms 
within  these  rules  in  "Supplementary 
Forms."  posU  and  Hagar  and  Alexander's 
Bankruptcy  Forms.  If  the  petition  is  filed 
in  the  first  instance  in  the  district  court, 
it  is  heard  by  the  judge  ex  partCy  and  is 
followed  by  an  order  allowing  or  declining 
allowance.  If  allowed,  the  clerk  prepares, 
at  the  expense  of  the  petitioner,  a  tran- 
script of  the  record  and  certifies  the  same 
to  the  proper  Circuit  Court  of  Appeals. 
Thereafter  the  practice  in  that  court  is  the 
same  as  that  outlined  in  the  text  and  the 
rules  in  the  First  and  Fourth  Circuits  above 
I  referred  to. 

56.  In  re  Jemison  Mercantile  Co.    (C.  C. 
:  A.,  5th  Cir.),  7  Am.  B.  R.  588,  112  Fed.  966. 


^  f 


57.  Section  24-b  provides  that  "such 
power  shall  be  exercised  on  due  notice  and 
petition  by  any  party  aggrieved."  It  con- 
templates that  a  petition  shall  be  filed  as 
in  other  cases. 

58.  In  re  Richards  (C.  C.  A.,  7th  Cir.). 
3  Am.  B.  R.  145,  96  Fed.  935;  In  re  Bakfr 
C.  C.  A.,  Ist  Cir.),  4  Am.  B.  R.  778,  104 
Fed.  287;  In  re  Reed,  Fed.  Cas.  11,638;  In 
re  Casey,  Fed.  Cas.  2,495;  Steiner  v.  Mar- 
shall (C.  C.  A.,  4th  Cir.),  15  Am.  B.  R. 
486,  140  Fed.  710,  72  C.  C.  A.  103;  In  re 
O'Connell  (C.  C.  A^  Ist  Cir.),  14  Am.  B.  R. 
237,  137  Fed.  838;  In  re  Pettingill  A  Go. 
(C.  C.  A.,  1st  Cir.),  14  Am.  B,  R.  757.  137 
Fed.  840,  holding  that  the  opinion  of  the 
district  judge  does  not  take  the  place  of  a 
finding  of  facts.  The  certified  copy  can 
usually  be  filed  within  thirty  days. 

Specific  qaestiona  of  law  to  be  stated.— 
In  the  case  of  In  re  Taft  (C.  C.  A.,  6th 
Cir.),  13  Am.  B.  R.  417,  133  Fed.  611,  it 
was  held  that  a  petition  for  review  should 
present  the  specific  decisions  of  law  made 
by  tlie  lower  court,  by  which  the  petitioner 
deems  himself  aggrieved,  and  set  forth  the 
facts  upon  which  such  order  was  made. 
While  neither  the  bankruptcy  act  nor  the 
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court  may  diamiafl,  with  leave  to  supplem^t,  at  may  suspend  oonsideratioik 
imtil  ithe  Teeord  is  completed.^  If  tfaie  record  doeiB  not  contain  the  evidence 
taken  before  the  referee,  it  will  be  presumed  that  the  facts  were  sufficient 
to  sustain  his  finding,  aAd  only  matters  of  law,  apparent  upon  the  face  of 
the  record,  will  be  considered.^  The  petition  should  be  accompanied  by  a 
certified  copy  of  eo  much  of  the  record  as  will  exhibit  the  manner  in  which 
the  question  arose  and  its  determination.^  It  has  been  held  that  if  the 
record  shows  that  issues  of  fact  and  law  were  raised,  but  fails  to  state  the 
testimony  or  settlement  of  facts  upon  which  the  order  was  predicated,  the 
petition  presents  no  question  of  law  for  review.**     If  the  questions  to  be 


general  orders  prescribe  the  practice  to  be 
adopted  in  proceedings  on  revisory  peti- 
tions, the  matters  of  law  of  which  revision 
is  sought  should  ,in  some  manne^  be  clearly 
presented.  Ross  v.  Stroh  (C.  C.  A.,  Sd 
Cir.),  21  Am.  B.  R.  644,  165  Fed.  62S. 

99.  In  the  case  of  Steiner  v.  Marshall 
4C.  C.  A.,  4th  Cir.),  16  Am.  B.  R.  486,  140 
Fed.  710,  a  petition  to  review  was  dismissed 
k'cause  of  a  failure  to  set  out  the  finding 
of  facts  on  which  the  matters  of  law  sought 
to  be  reviewed  arose.  Devries  v.  Shanahan 
(C.  C.  A.,  4th  Cir.),  10  Am.  B.  R.  518, 
122  Fed.  629;  In  re  Pettingill  A  Co.  (C.  C. 
A..  1st  Cir.),  14  Am.  B.  R.  757,  137  Fed. 
840,  in  which  case  the  petition  was  dis- 
missed because  the  facts  were  not  set  forth. 

80.  In  re  Baum  (C.  C.  A.,  8th  Cir.),  22 
Am.  B.  R.  295,  169  Fed.  410;  First  State 
Bank  of  Corinth  v.  Haswell  (C.  C.  A.,  8th 
Cir.),  23  Am.  B.  R.  330,  174  Fed.  209. 

Only  those  qnestions  of  law  that  are 
fairly  presented  by  the  petition  and  record 
will  be  considered.  Ross  v.  Stroh  ( C.  C.  A,, 
3d  Cir.),  21  Am.  B.  R.  644,  165  Fed.  628. 

Findings  of  fact  by  special  master. — 
Upon  petition  to  review  in  matter  of  law, 
under  section  24-b  of  the  Bankruptcy  Act, 
sn  order  of  the  bankruptcy  court  confirm- 
ing the  report  of  a  referee  sitting  as  special 
master  in  a  proceeding  to  establish  the 
ownership  of  a  specific  fund,  the  master's 
findings  of  fact  so  aproved  by  the  district 
judge  are  not  brought  up  for  review.  Mat- 
ter of  Caponigri  (C.  0.  A.,  2d  Cir.),  25  Am. 
B.  R.  509,  183  Fed.  807. 

61.  In  re  Richards  (C.  C.  A.,  Tth  Cir.), 
3  Am.  B.  R.  143,  96  Fed.  935. 

Record — A  petition  for  review  must  pre- 


sent enough  of  the  record  in  the  district 
court  to  enable  the  Circuit  Court  of  Ap- 
peals to  perceive  the  issue  of  law  which  is 
sought  to  be  raised.  In  re  Baker  (C.  C.  A., 
1st  Cir.),  4  Am.  B.  R.  778,  104  Fed.  287. 
The  record  should  present  clearly  and  un- 
equivocally the  issues  of  law  presented,  and 
in  order  that  it  may  appear  that  such  issues 
were  presented  to  the  court  below,  findings 
of  fact  which  involve  distinct  propositions 
of  law  or  somthing  else  as  a  substitute 
therefor  are  necessary.  In  re  0*Conhell 
(C.  C.  A.,  let  Cir.),  14  Am.  B.  R.  237,  137 
Fed.  838.  But  see  In  re  Witherbee  (C.  C. 
A.,  Ist  Cir.),  30  Am.  B.  R.  314,  where  the 
petition  to  revise  did  not  allege  that  the 
error  complained  of  was  in  "  matter  of  law," 
or  assign  any  specific  errors  of  law,  but  the 
court  held  that  where  it  alleges  that  no 
proof  was  taken  in  the  District  Court  and 
no  opinion  filed,  and  this  is  admitted  by  the 
trustee's  answer,  the  District  Court  will  be 
regarded  as  having  denied  the  petition  be- 
cause as  matter  of  law  what  it  set  forth  did. 
not  entitle  petitioner  to  the  relief  he  sought. 

Petition  to  be  accompanied  by  transcript 
or  findings.— The  Circuit  Court  of  Appeals 
upon  a  petition  for  review,  unaccompanied 
either  by  a  transcript  of  the  record  and  pro- 
ceedings had  below  or  findings  of  fact,  will 
not  consider  and  pass  upon  the  regularity 
and  validity  of  proceedings  under  which 
lands  belonging  to  the  bankrupt  were  sold 
free  from  liens  and  the  proceeds  arising 
therefrom  distributed.  In  re  Throckmorton 
(C.  C.  A.,  6th  Cir.),  28  Am.  B.  R.  487. 

63.  Hegner  v.  American  Trust  k  Saving^ 
Bank  (C.  C.  A.,  7th  Cir.),  26  Am.  B.  R. 
471. 
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reviewed  are  not  plainly  and  concisely  set  forth  the  court  may,  in  its  discre- 
tion, dismiss  the  pe^ition.^  The  opinion  of  the  district  judge  on  review  of 
an  order  of  the  referee,  not  specially  made  a  matter  of  record,  does  not  take 
the  place  of  a  finding  of  facts,  although  it  may  be  referred  to  for  the  purpose 
oJl  ascertaining  the  principle  of  law  governing  the  court  in  making  its  ded- 
pion,  or  for  the  general  purpose  of  determining  whether  the  case  was  decided 
on  the  facts  or  the  law." 

(3)  Time  of  filing  petition. — The  statute  or  the  general  orders  do 
not  limit  the  time  within  which  a  petition  for  review  should  be  fil^d."  So 
long  as  the  delay  is  not  unreasonable  the  petition  may  be  entertained.**  The 
ten-day  limitation  made  by  §  25-a  on  the  taking  of  an  appeal  does  not  apply. 
Lut  the  necessity  has  been  asserted  of  limiting  the  time  within  which  such 
petitions  may  be  filed  to  the  end  that  a  speedy  determination  of  the  bank- 
ruptcy may  be  brought  about.*'  In  recognition  of  this  principle  it  has  been 
held  that  a  petition  to  review  should  be  filed  within  six  months  after  the 


63.  In  re  Boston  Dry  Goods  Co.  (C.  C. 
A.,  Ist  Cir.),  11  Am.  B.  R.  97,  125  Fed. 
236;  Rush  v.  Lake  (C.  C.  A.,  9th  Cir.),  10 
Am.  B.  R.  455,  122  Fed.  561;  Ross  v.  Stroh 
(C.  C.  A.,  3d  Cir.),  21  Am.  B.  R.  644,  165 
Fed.  628. 

64.  In  re  Pettingill  &  Co.  (C.  C.  A.,  1st 
Cir.),  14  Am.  B.  R.  757,  137  Fed.  840; 
Samel  v.  Dodd  (C.  C.  A.,  5th  Cir.),  16  Am. 
B.  R.  163,  142  Fed.  68,  holding  that  the 
opinion  of  the  court  below  may  be  looked 
to  for  the  purpose  of  determining  in  a  gen- 
eral way  the  questions  of  law  which  were 
passed  on. 

65.  In  re  N.  Y.  Economical  Printing  Co. 
(C.  C.  A.,  2d  Cir.),  5  Am.  B.  R.  697,  106 
Fed.  839:  In  re  Worcester  County  (C.  C. 
A.,  Ist  Cir.),  4  Am.  B.  R.  496,  102  Fed.  808; 
In  re  Good  (C.  C.  A.,  8th  Cir.),  3  Am.  B.  R. 
605,  99  Fed.  389. 

66.  In  re  N.  Y.  Economical  Printing  Co. 
(C.  C.  A.,  2d  Cin),  5  Am.  B.  R.  697,  106 
Fed.  839;  In  re  Fobs  (D.  C,  Me.),  17  Am. 
B.  R.  439,  147  Fed.  390.  But  see  In  re 
Worcester  County  (C.  C.  A.,  Ist  Cir.),  4 
Am.  B.  R  496,  102  Fed.  808;  In  re  Good 
(C.  C.  A.,  8th  Cir.),  3  Am.  B.  R.  605,  99 
Fed.  3S9;  Littlefield  v.  D.,  H.  &  C.  Co., 
Fed.  Cas.  8,400.  This,  or  a  similar,  limi- 
tation   is,    however,    usually   made   by    the 


rules  of  the  Circuit  Court  of  Appeals.  Afl 
to  reasonable  excuse  for  delay  see  In  n 
Groetzinger  (C.  C.  A.,  3d  Cir.),  11  Am.  B 
R.  467,  137  Fed.  124;  Meyer  Drug  Co.  v. 
Pipkin  Drug  Co.  (C.  C.  A.,  5th  Cir.),  14 
Am.  B.  R.  477,  136  Fed.  396;  Crim  v 
Woodford  (C.  C.  A.,  4th  Cir.),  14  Am.  B 
R.  302,  136  Fed.  34;  In  re  Holmes  (C.  C 
A.,  8th  Cir.),  15  Am.  B.  R.  689,  142  Fed. 
391. 

Q7.  Petition  dismissed  for  failure  to  file 
order  enlarging  the  time  to  file  the  petition 
within  the  time  limited  by  rule  38  of  the 
Circuit  Court  of  Appeals,  Seoond  Circuit. 
In  re  Brown  (C.  C.  A.,  2d  Cir.),  23  Am. 
B.  R.  93,  174  Fed.  339. 

68.  Time  within  which  petition  must  be 
filed. —  In  the  case  of  In  re  Holmes  (C.  C. 
A.,  8th  Cir.),  15  Am.  B.  R.  689,  693,  14^ 
Fed.  391,  the  court  said:  *'  One  of  the  maii» 
purposes  of  the  law  was  to  provide  a  speedy 
method  whereby  a  bankrupt  might  be  finally 
discharged  from  liability  to  his  creditor* 
and  his  property  might  be  equitably  die- 
tributed  among  them.  This  object  wouM 
be  entirely  defeated  if  the  orders  and  judg- 
ments in  bankruptcy  were  forever  open,  or 
were  open  for  an  uncertain  or  unknown 
time  to  revision  and  reversal  upon  peti- 
tions under   §   24-b,   because   in   that  case 
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order  or  decree  appealed  from  was  granted,  in  analogy  to  the  practice  in 
circuit  courts  of  appeals  in  ordinary  aetions.^ 


thev  would  never  become  or  be  known  to  be 
either  final  or  conclusive.  An  uncertainty 
relative  to  the  time  within  which  such  pe- 
titions may  be  maintained  necessarily 
leaves  the  concluaiveDees  of  the  orders  •  of 
the  bankruptcy  courts  in  doubt  and  thus 
tends  to  defeat  one  of  the  main  purposes  of 
the  law.  There  ought,  therefore,  to  be  a 
well  known  and  certain  limit  to  the  time 
within  which  such  judgments  and  orders 
may  be  challenged  in  matter  of  law  by  pe- 
tition as  well  as  by  appeal.  A  proceeding 
in  bankruptcy  is  a  proceeding  in  equity. 
The  acts  of  Congress  prescribed  no  time 
within  which  bills  of  review  must  be  pre- 
sented in  ordinary  cases  in  chancery  and 
vet  the  rule  is  well  settled  that  such  bills, 
to  correct  errors  apparent  upon  the  face 
of  the  record,  may  not  be  successfully  main- 
tained unless  thev  are^led  within  the  times 
limited  for  the  review  by  appeal  of  the  de- 
crees they  question.  .  .  .  This  rule  is 
ju8t  and  salutary.  It  is  an  established 
rule  in  equity.  A  petition  for  revision,  like 
all  proceedings  in  bankruptcy,  is  a  pro- 
ceeding in  equity,  and  it  ought  to  be  and  is 
governed  by  this  rule.  A  petition  to  re- 
vise or  superintend  in  matter  of  law  under 
§  24 -b,  an  appealable  order  or  judgment, 
may  not  be  maintained  after  the  time  for 
the  appeal  has  expired."  See  also  In  re 
Tomlinson  Co.   (C.  C.  A.,  8th  Cir.),  18  Am. 

B.  R.  691,  154  Fed.  834,  holding  that  a  peti- 
tion for  review  of  an  order  must  be  filed 
within  six  months  alter  the  order  was 
made  and  citing  the  act  of  March  3,  1891, 
ch.  517,  §  11;  In  re  Groetzinger  &  Sons  (C. 

C.  A.,  3d  Cir.),  11  Am.  B.  R.  467,  127  Fed. 
124;  In  re  Worcester  County  (C.  C.  A., 
Ist  Cir.),  4  Am.  B.  R.  496,  102  Fed.  808, 
holding  that  as  there  is  no  statutory  limi- 
tation fixing  the  time  for  review  of  mat- 
ters arising  on  the  face  of  the  record,  a 
petition  for  review  is  limited  by  analog}'  to 
the  six  months  allowed  by  statute  for  tak- 
ing appeals  generally  in  the  Circuit  Court 
of  Appeals.  Kenova  Loan  &  Trust  Co.  v. 
Graham  (C.  0.  A.,  4th  Cir.),  14  Am.  B.  R. 
313,  135  Fed.  717. 

Appeal  from  order  of  distribution. — 
Where  an  action  was  brought  by  bankrupt's 
trustee  to  set  aside  the  conveyance,  and  a 


judgment  was  recovered  directing  the  trus- 
tee to  hold  the  proceds  of  a  sale  of  the  land 
subject  to  the  order  of  the  bankruptcy 
court,  an  order  of  the  bankruptcy  courts 
subsequently  made,  decreeing  that  .such 
creditors  were  entitled  to  share  in  the  fund^ 
was  an  order  made  in  a  controversy  arising* 
in  a  bankruptcy  proceeding,  reviewable  by 
an  appeal  taken  within  the  six  montha. 
period  prescribed  by  section  11  of  the  Cir- 
cuit Court  of  Appeals  Act,  and  not  a  judg- 
ment allowing  claims,  from  which  an  ap- 
peal under  section  25a  of  the  Bankruptcy 
Act  must  be  taken  within  ten  days.  In  re 
Martin  (C.  C.  A.,  6th  Cir.),  29  Am.  B.  R. 
935. 

Petition  filed  within  reaso^ble  time. — 
In  the  case  of  Blanchard  v.  Ammons  (C.  C^ 
A.,  9th  Cir,),  25  Am.  B.  R.  590,  592,  ISa 
Fed.  556^  the  court  said:  "There  is  na 
time  fixed  in  the  Bankruptcy  Act  within 
which  a  petition  for  revision  shall  be  pre- 
sented, but  it  is  the  acknowledged  rule  that 
it  must  be  presented  within  a  reasonable 
time.  An  appeal  from  the  adjudication  of 
bankruptcy  is  required  to  be  taken  within 
10  days,  and  by  analogy  it  would  seem 
that  a  petition  for  revision  of  the  adjudi- 
cation of  bankruptcy  ought  to  be  taken 
within  a  similar  time,  unless  there  are  cir- 
cumstances excusing  delay.  But  the  courts 
have  generally  held  that  a  petition  for  re- 
vision must  be  presented  within  six  months. 
Loveland  on  Bankruptcy,  §  313,  and  casea 
there  cited.  There  are  no  circumstancei^ 
which  excuse  the  delay  in  this  case.  All 
the  rights  of  the  petitioners  were  deter- 
mined on  December  19,  1905.  If  the  peti- 
tioners were  aware  that  tjieir  petition  as 
stockholders  had  not  been  specifically  men- 
tioned in  the  order  of  the  court  then  made^ 
it  was  their  duty  to  bring  the  matter  to 
the  attention  of  the  court.  They  waited 
moore  than  three  years  before  suggesting 
that  on  the  record  one  of  the  petitions  re- 
mained undetermined.  In  the  meantime  the 
property  of  the  bankrupt  was  sold,  and  dis- 
tributed among  creditors.  The  petitioners' 
position  as  stockholders  to  attack  the  ad- 
judication of  bankruptcy  upon  the  facts  al- 
leged   in    their    petition    was    no    stronger 
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(4)  Othbb  matters  relating  to  practice. —  If  not  regulated  by  the 
rules  of  the  appellate  court,  the  analogies  of  the  statute  and  general  orders 
suggest  that  the  petition  be  signed  and  verified  by  the  party  aggrieved,  and 
not  by  his  attorney.  On  filing,  "  due  notice  ^^  to  the  opposite  party  is 
required,^  and  the  case  is  proceeded  with  in  accordance  with  the  rules  and 
practice  of  the  court  f^  the  respondent  answering,  and  argument  being  had 
with  or  without  briefs.  The  decision  of  the  circuit  court  of  appeals  on 
such  a  review  is  not  in  turn  appealable, "^^  but  can  be  transferred  to  the 
Supreme  Court  on  certiorari.''^  Such  a  petition  for  revision  does  not  remove 
the  case  or  that  portion  of  it  on  review  to  the  highest  court,  and  if,  while 
there  pending,  the  respondent  below  dismisses  it,  he  should  pay  the  costs  of 
the  review.''^  Nor  should  it  be  dismissed  for  lack  of  parties,  where  the 
missing  parties  were  represented  below  by  the  trustee  who  is  a  party  in  the 
appellate  courtJ*  Whether  a  petition  can  be  filed  asking  revision  of  the 
order  of  the  district  court  of  a  territory  is  yet  a  question.^^  If  the  district 
court  is  not  within  the  territorial  jurisdiction  of  any  circuit  court  of  appeals, 
it  seems  that  it  cannot,  though  superintendence  may  perhaps  be  had  in 
another  way.^^  A  judgment  entered  upon  an  appeal  from  a  judgment  of  a 
bankruptcy  court,  which  was  only  reviewable  upon  a  petition  to  review,  is 
not  void,  but  only  erroneous,  and  may  not  be  expunged  upon  a  motion  made 
at  a  subsequent  term  of  the  court.^ 


than  their  position  as  creditors  upon  the 
facts  alleged  in  their  creditors'  petition. 
The  order  which  they  seek  here  to  revise 
piust  be  deemed  to  have  been  made  at  the 
time  when  both  petitions  were  heard  and 
iletermined,  December  19,  1905.  The  Bank- 
ruptcy Law  contemplates  that  the  bank- 
rupt's estate  shall  be  administered  with  all 
convenient  dispatch,  so  that  the  property 
may  be  distributed  among  the  creditors, 
and  the  bankrupt  discharjgjed  from  his 
debts,  and  to  that  end  parties  litigant  shall 
be  alert  and  active  to  protect  their  rights, 
and  to  proceed  with  promptness  in  assert- 
ing the  same." 

69.  §  24-b.  This  is  usually  by  a  notice 
or  order  to  show  cause  issued  by  the  clerk 
and  served  by  mail  or  otherwise,  with  a 
copy  of  the  petition. 

70.  In  re  Baker  (C.  C.  A.,  1st  Cir.),  4 
Am.  B.  R.  778,  104  Fed.  287. 

Rule  39  of  the  Rules  of  the  Circait  Court 
of  Appeals,  Eighth  Circuit,  relating  to 
practice  upon  petition  for  review  in  mat- 
ters of  law,  under  section  24-b  of  the  bank- 
ruptcy act,  provides  that  tlie  response  to 
the  petition  shall  he  filed  at  least  fifteen 
days   before   the   day   set   for   the   hearing. 


Held,  that  under  such  rule  a  failure  of  the 
respondent  to  deny  or  otherwise  controvert 
the  facts  alleged  in  the  petition  will  be 
deemed  to  be  an  admission  that  they  are 
true.  In  re  Frank  (C.  C.  A.,  8th  Cir.),  25 
Am.  B.  R.  486,  182  Fed.  794. 

71.  Hall  V.  Allen,  12  Wall.  452;  Conro 
v.  Crane,  94  U.  S.  441.  Nor  is  it  revk'W- 
able  on  a  motion  to  amend  the  order  ap- 
pealed from.  In  re  Henschel  (D.  C,  N.  Y.), 
8  Am.  B.  R.  201,  114  Fed.  968. 

72.  See  in  this  eection,  post,  p.  551. 

78.  In  re  Orman  (C.  C.  A.,  5th  Cir.j.i 
Am.  B.  R.  698,  107  Fed.   101. 

74.  In  re  Utt  (D.  C,  N.  Y.),"  5  Am.  B.  R. 
383,    105   Fed.   754. 

75.  In  re  Stumpff  (Sup.  Ct.,  OklaJ,  4 
Am.  B.  R.  267. 

76.  In  re  Blair  (C.  C.  A.,  8th  Cir.).  5 
Am.  B.  R.  793,  106  Fed.  662. 

77.  Loeser  v.  Savings  Dep.  Bank  &  Trust 
Co.  (C.  C.  A.,  6th  Cir.),  20  Am.  3.  K.  845, 
163  Fed.  212,  in  which,  the  court  further 
held  that  upon  such  a  motion  every  pre- 
sumption in  favor  of  the  judgment  which 
does  not  contradict  the  record  must  be 
indulged. 
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m.  APPEALS  AS  IN  EQUITY  CASES. 

a.  In  general. —  Subsection  a  of  this  section  specifies  the  appeals  that  may 
be  taken,  as  in  equity  cases  iif  bankruptcy  proceedings  from  the  courts  of 
bankruptcy  to  the  circuit  court  ^of  appeals.  It  will  be  noticed  here  that  the 
appeals  referred  to  are  those  "  in  bankruptcy  proceedings  "  as  distinguished 
from  **  controversies  arising  in  bankruptcy  proceedings."  If  a  claimant 
appears  in  bankruptcy  court,  recognizes  the  title  and  possession  of  the  prop- 
erty by  the  trustee,  asserts  his  lien  Upon  such  property  and  insists  that  the 
validity  of  such  lien  be  recognized  and  the  assets  of  the  bankrupt  estate  be 
administered  accordingly  he  institutes  "  a  proceeding  in  bankruptcy,"  as 
distinguished  from  a  '*  controversy  arising  in  the  course  of  bankruptcy  pro- 
ceedings," and,  if  in  other  respects  within  the  statute,  an  appeal  will  lie  from 
a  decision  therein.''®  The  general  jurisdiction  over  appeals  in  controversies 
arising  in  bankruptcy  proceedings  is  discussed  under  §•  24.*^*  This  subsection 
supplements  and  explains  such  general  jurisdiction.  As  to  the  three  classes 
of  judgments  mentioned  therein  it  seems  now  to  be  well  settled  that  the 
jurisdiction  here  conferred  is  exclusive.^ 

b.  As  in  equity  cases. —  Congress  by  conferring  appellate  jurisdiction  upon 
circuit  courts  of  appeals  as  in  equity  cases  only  intended  to  provide  there- 
under for  appeals  from  judgments  when  trial  by  jury  is  not  demanded  and 
the  court  of  bankruptcy  proceeds  on  its  own  findings  of  fact.  In  such  a  case 
the  facts  and  the  law  are  reviewable  on  appeal,  but  if  the  judgment  is  entered 
on  the  verdict  of  a  jury  it  is  conclusive  as  to  facts  and  the  judgment  is  review- 
able for  error  of  law.®^ 

c.  From  what  judgments. — (1)  1^  oenebal. —  Subsection  a  of  this  section 
contemplates  that  an  appeal  may  be  taken  under  this  subsection  only  from 
(1)  a  judgment  granting  or  refusing  an  adjudication,  (2)  granting  or  deny- 
ing a  discharge  or  (3)  allowing  or  rejecting  a  claim  of  five  hundred  dollars 
or  over.  The  subsection  thus  clearly  states  the  cases  in  which  appeals  may 
be  taken  in  bankruptcy  proceedings  from  courts  of  bankruptcy  to  the  circuit 
court  of  appeals.^  It  will  be  noticed  that  judgments  only  are  appealable. 
The  right  to  an  appeal  conferred  by  this  siibsection  may  not  be  taken  away 


78.  Coder  t.  Arts  (Sup.  Ct.),  22  Am. 
B.  R.  1,  213  U.  S.  223. 

79.  See  p.  509,  ante,  and  Duncan  v.  Landis 
(C.  C.  A.,  3d  Cir.),  5  Am.  B.  R.  649,  106 
Ped.  839. 

80.  See  cases  cited  ante,  pp.  522-526;  Cook. 
Inlet  Coal  Fields  Co.  v.  Caldwell  (C.  C.  A., 
4th  Cir.),  17  Am.  B.  R.  135,  147  Fed.  475, 
l)olding  that  if  the  case  falls  within  one  or 
more  of  the  three  classes  specified  it  can 
be  reviewed  only  on  appeal. 

Not  falting  within  the  specified  classes 
the  final  decree,  though  rendered  in  a  pro- 


ceeding in  bankruptcy  is  not  appealable. 
Bank  of  Clinton  v.  Kondert  (C.  C.  A.,  5th 
Cir.),  20  Am.  B.  R.  178,  159  Fed.  703. 

81.  Elliott  V.  Toeppner,  187  U.  S.  327,  9 
Am.  B.  R.  50;  Bower  v.  Holzworth  (C.  C. 
A.,  8th  Cir.^  15  Am.  B.  R.  22,  138  Fed.  28; 
Lenox  v.  Allen  Lane  Co.  (C.  C.  A.,  Ist  Cir.), 
21  Am.  B.  R.  648,  167  Fed.  114.  See  Ber- 
nard V.  Lee  (C.  C.  A.,  9th  Cir.),  31  Am.  B. 
R.  436,  citing  text. 

82.  The  Judicial  Code,  §  130,  states: 
"  The  circuit  courts  of  appeals  shall  have 
the  appellate  and  supervisory  jurisdiction 
conferred  upon  them  by  the  act  entitled 
'An  Act  to  establish  a  uniform  system  of 


H- 


U  ill 


536 


Appeals  and  Writs  of  Ebbor. 


[§  25-«. 


by  the  court;  as  giveu  by  the  statute  it  ca;i  neither  be  eularged  nor  restricted 
by  the  district  court  or  the  circuit  court  of  appeals.®^ 

(2)  Ordeb  OB  DECISION  MUST  BE  FINAL.—  Circuit  courts  of  appeals  exer- 
cise appellate  jurisdiction  to  review  by  appeal  or  writ  of  error  final  decisions 
in  the  district  courts.^  A  decision  which  finally  determines  the  rights  of 
parties  to  secure  in  that  suit  the  relief  they  seek  is  a  final  decision,  although 
it  does  not  bar  another  action  or  proceeding  in  the  same  cause.®^  If  the  order 
or  judgment  appealed  from  is  interlocutory  it  is  not  appealable  under  this 
subsection.®^ 

(3)  Judgment  granting  ob  befusing  an  adjudication. — (a)  In 
general, —  It  will  not  usually  be  difficult  to  determine  whether  a  judgment 
is  one  granting  or  refusing  an  adjudication.  An  appeal  from  such  a  judg- 
ment is  permissible  even  though  the  question  of  jurisdiction  was  raised.^ 
But  an  order  adjudging  a  person  to  be  a  member  of  a  partnership  which 
has  been  adjudicated  a  bankrupt  is  not  appealable.®^  An  order  of  dismissal 
of  a  petition  in  bankruptcy  on  the  ground  that  it  does  not  state  facts  sufficient 
to  constitute  an  act  of  bankruptcy  is  in  effect  a  judgment  refusing  an  adjudi- 
cation and  is  appealable.®®  An  order  sustaining  a  demurrer  to  a  petition 
filed  for  the  purpose  of  vacating  an  adjudication  is  not  a  judgment  from 
which  an  appeal  will  lie  under  this  section.**  An  order  refusing  to  vacate 
an  adjudication  is  not  appealable.*^ 

(b)  Effect  of  jury  trial. — When  an  alleged  bankrupt  demands  a  jury  trial 
on  an  issue  of  fact  as  to  the  evidence  of  one  of  the  groimds  for  adjudging 
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bankruptcy  throughout  the  United  States/ 
approved  July  let,  1898,  and  all  laws 
amendatory  thereof,  and  shall  exercise  the 
same  in  the  manner  and  under  the  regula- 
tions therein  prescribed." 

83.  In  re  Abraham  (C.  C.  A.,  5th  Cir.), 
2  Am.  B.  R.  266,  292,  93  Fed.  767:  In  re 
Whitener  (C.  C.  A.,  5th  Cir.),  5  Am.  B.  R. 
198.  105  Fed.  180;  Loekman  v.  Lang  (C.  C. 
A.,  8th  Cir.),  12  Am.  B.  R.  497,  501,  132 
Fed.  1. 

84.  Judicial  Code,  §  128. 

85.  Stevens  v.  Nave-McCord  Mercantile 
Co.  (C.  C.  A.,  8th  Cir.),  17  Am.  B.  R.  609 
150  Fed.   71. 

86.  Goodman  v.  Brenner  (C.  C.  A..  5th 
Cir.).  6  Am.  B.  R.  470,  109  Fed.  481.  hold- 
ing that  no  right  of  appeal  is  given  under 
this  section  from  an  interlocutory  order 
reversing  a  ruling  of  a  referee  refusing  to 
compel  the  bankrupt  to  produce  his  books 
for  examination. 

87.  Columbia  Iron  Works  "V.  National 
I^ad  Co.  (C.  C.  A.,  6th  Cir.),  11  Am.  B  R. 
340.  127  Fed.  99,  holding  that  a  court  of 
bankniptcy  has  jurisdiction  to  determine 
whether  a  corporation  is  principally  en- 
gaped  in  such  a  business  that  it  could  be 
adjudged  a  bankrupt,  and  the  order  of  ad- 


judication is  appealable  to  the  circuit  court 
of  appeals.  This  case  was  decided  on  the 
authority  of  First  Nat.  Bank  of  Denver  v. 
Klug,  186  U.  S.  202,  8  Am.  B.  R.  12. 

88.  Francis  v.  McNeal  (C.  C.  A.,  3d  Cir.), 
22  Am.^.  R.  337,  170  Fed.  445. 

89.  Stevens  v.  Nave-McCord  Mercantile 
Co.  (C.  C.  A.,  8th  Cir.),  17  Am.  B.  R.  609, 
150  Fed.  71. 

As  to  appeals  generally  from  judgments 
granting  or  refusing  adjudication,  see  Taft 
Co.  V.  Century  Sav.  Bank  (C.  C.  A.,  8th 
Cir.),  15  Am.  B.  R.  $94,  141  Fed.  369; 
Cook  Inlet  Coal  Fields  Co.  v.  Caldwell  (C 
C.  A.,  4th  Cir.),  17  Am.  B.  R.  135.  147  Fed. 
475,  holding  that  the  validity  of  an  order 
of  adjudication  entered  nunc  pro  tunc  can 
only  be  considered  on  an  appeal;  Zugalla  v. 
Mercantile  Agency  (C.  C.  A..  3d  Cir.).  16 
Am.  B.  R.  67.  142  Fed.  927;  Merchants' 
Nat.  Bank  of  Toledo  v.  Cole  (C.  C.  A..  6th 
Cir.),  18  Am.  B.  R.  44,  149  Fed.  708:  In  re 
Good  (C.  C.  A.,  8th  Cir.),  3  Am.  B.  R.  605. 
99  Fed.  389. 

90.  In  re  Ives  (C.  C.  A.,  6th  Cir.),  7  Am. 
B.  R.  692.  113  Fed.  911. 

90a.  BR  Electric  &  Telephone  Mfg.  Co. 
V.  Aetna  Life  Ins.  Co.  (C.  C.  A.,  "Sth  Cir.)» 
30  Am.  B.  R.  424. 
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him  a  bankrupt,  the  trial  proceeds  according  to  the  course  of  the  common 
law  and  a  judgment  rendered  therein  is  revisaUe  only  on  writ  of  error.^^ 
^Vhere  the  right  to  trial  by  jury  exists  and  has  been  invoked,  neidier  the 
appellate  court  nor  the  court  below  can  review  the  facts,  but  can  only  control 
in  matters  of  law  which  a  writ  of  error  is  peculiarly  fitted  to  raise  in  the 
appellate  court *^ 

^4)  Gbawtino  OB  DENYING  DisoHABGE. — Adl  Order  dismissing  an  appli- 
cation for  a  discharge  for  want  of  prosecution,  is  in  substance  and  effect  a 
judgment  denying  the  discharge,  and  can  only  be  reviewed  on  appeal.^  A 
judgment  confirming  a  composition  is  a  judgment  granting  a  discharge, 
since,  under  §  14-e  a  discharge  results  from  the  confirmation  of  a  composi- 


91.  Effect  of  jury  trial. —  In  the  case  of 
Elliott  V.  Toeppner,  187  U.  S.  327,  9  Am. 
6.  R.  50,  47  L.  £d.  200,  the  court  said: 
'"The  distinction  between  a  writ  of  error 
which  brings  up  matter  of  law  only,  and 
an  appeal  which,  unless  expressly  re- 
stricted, brings  up  both  fact  and  law,  haa 
always  been  obserred  by  this  court  and  been 
recognized  by  Congress  from  the  founda- 
tion of  the  government.  So  far  from  any 
restriction  being  imposed  by  section  25-ay 
the  language  used  is  'appeals  as  in  equity 
cases/  and  on  appeal  in  equity  cases  the 
whole  case  is  open.  But  Congress  did  not 
thereby  attempt  to  empower  the  appellate 
court  to  re-examine  the  facts  determined 
^y  a  jury  under  |  19  otherwise'  than  ac- 
cording to  the  rules  of  the  common  law. 
The  provision  applies  to  judgments  'ad- 
judging or  refusing  to  adjudge'  the  de- 
fendant a  bankrupt  when  trial  by  jury  is 
not  demanded,  and  the  court  of  bankruptcy 
proceeds  on  its  own  findings  of  fact.  In 
such  cases   the  facts   and   the  law   are   re- 

• 

examinable  on  appeal,  while  the  verdict 
of  a  jury  on  which  judgment  is  entered, 
<^onclude8  the  issues  of  fact,  and  the  judg- 
ment is  reviewable  only  for  error  of  law.*' 
In  the  case  of  Grant  Shoe  Co.  v.  Laird 
Co.,  203  U.  S.  502,  17  Am.  B.  R.  1,  the  court 
said:  "Section  25-a  of  the  bankruptcy  act 
which  authorizes  appeals  as  in  equity  cases 
to  be  taken  to  the  circuit  court  of  appeals 
among  other  cases,  from  a  judgment  ad- 
judging or  refusing  to  adjudge  the  defend- 
ant a  bankrupt,  was  expressly  considered 
in  Elliott  v.  Toeppner,  187  U.  S.  327,  9 
Am.  B.  R.  50,  47  L.  Ed.  200,  and  it  was 
l>eld  that  the  provision  only  applied  to 
judgments  adjudging  or  refusing  to  ad- 
judore  the  defendant  a  bankrupt,  'when  a 
trial  by  jury  had  not  been  demanded  and 
where  the  court  of  bankruptcy  proceeded 
on  its  own  findings  of  fact.'  Tiie  reason- 
mg  upon  which  the  decision  was  based  was 
in  substance  that  as  in  the  character  of 


proceeding  under  consideration  the  right 
of  a  trial  by  jury  was  absolute,  such  a 
trial  was  a  trial  according  to  the  course  of 
the  common  law,  and  judgments  therein 
rendered  are  revisable  only  on  writ  of 
error.  As  in  the  case  at  bar  a  jury  was 
demanded,  the  trial  was  before  such  jury, 
and  their  verdict  determined  the  questions 
at  issue;  it  follows  that  a  record  should 
have  been  brought  to  this  court  by  writ 
of  error  and  not  by  appeal." 

See  also  Lennox  v.  Allen  Lane  Co.  (C.  C. 
A.,  Ist  Cir.),  21  Am.  B.  R.  648,  167  Fed. 
114;  Bowen  v.  Holzworth  (C.  C.  A.,  8th 
Cir.),  15  Am.  B.  B.  22,  138  Fed.  28;  Dun- 
can V.  Landis  (C.  C.  A.,  3d  Cir.),  5  Am. 
B.  R.  649,  106  Fed.  839. 

98.  Writs  of  error  and  appeals. —  In  the 
case  of  Duncan  v,  Landis  (C.  C.  A.,  3d  Cir.), 
5  Am.  B.  R.  649,  106  Fed.  839,  the  court 
said:  ''The  practice  of  the  courts,  but 
especially  the  act  of  Congress  establishing 
the  court  of  appeals  already  referred  to 
(see  Judicial  Code,  {  128),  had  designated 
'writs  of  error'  and  'appeals,'  as  those 
terms  are  used  and  understood  in  our  juris- 
prudence, as  the  appropriate  methods  for 
invoking  the  appellate  jurisdiction.  Thei 
form,  scope  and  peculiar  functions  of  these 
two  several  methods  for  exercising  appellate 
jurisdiction  are  well  understood,  and  their 
peculiar  and  separate  functions  clearly  es- 
tablished by  the  decisions  and  practice  of 
the  courts.  This  practice  has  so  shaped 
itself  that  the  rulings  of  a  trial  court  in 
a  jury  trial  can  only  be  reviewed  in  the 
appellate  court  by  a  writ  of  error,  while  an 
appeal  is  peculiarly  fitted  to  equity  pro- 
ceedings where  it  brings  up  for  review  to 
the  appellate  court  both  the  law  and  the 
facts." 

93.  In  re  Kuffler  (C.  C.  A.,  2d  Cir.),  11 
Am.  B.  R.  469,  127  Fed.  125;  Matter  of 
Semons  (C.  C  A.,  2d  Cir.),  15  Am.  B.  R. 
822,  72  C.  C.  A.  683.  140  Fed.  989.  As  to 
appeal  from  order  dismissing  a  petition  to 
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tioii,  and  is  therefore  reviewable  by  appeal  and  not  by  a  petition  to  revise.** 
But  a  refusal  to  confirm  a  composition  does  not  always  have  the  effect  of 
denying  a  -discharge  and  is  not  on  this  account  appealable.^**  The  question 
a»  to  whether  an  order  dismissing  a  petition  to  review  a  discharge  is  appeal- 
able under  this  subsection  has  not  .been  determined ;  it  would  seem,  however^ 
that  such  an  order  is  in  effect  an  order  granting  a  discharge  and  is  therefore 
appealable.^^     An  order  overruling  or  dismissing  objections  to  a  bankrupt's 
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revoke  a  discharge  see  Thompson  v.  Mauzy 
(C.  C.  A.,  4th  Cir.),  23  Am.  B.  R.  489,  174 
Fed.  611. 

94.  Judgment  confirming  composition. — 
A  judgment  confirming  a  composition  is  by 
virtue  of  §  14-c  of  the  bankruptcy  act,  a 
judgment  granting  a  discbarge  and  is  only 
reviewable  by  appeal  to  the  circuit  court 
of  appeals  under  §  25-a  (2),  and  a  petition 
to  revise  in  matter  of  law  the  rulings  which 
culminated  in  such  confirmation  will  be 
dismissed  for  want  of  jurisdiction.  In  re 
Friend  (C.  C.  A.,  7th  Cir.),  13  Am.  B.  R. 
595,  134  Fed.  778.  In  the  case  of  United 
States  ex  rel.  Adler  v.  Hammond  (C.  C.  A., 
6th  Cir.),  4  Am.  B.  R.  736,  104  Fed.  862, 
the  single  question  presented  for  determina- 
tion was  whether  an  appeal  lies  to  the  cir- 
cuit court  of  appeals  under  §  25-a  (2)  from 
an  order  of  the  district  court  refusing  con- 
firmation of  a  composition  tendered  by  the 
bankrupt  and  accepted  by  the  requisite 
number  of  creditors.  The  court  said: 
"  The  act  provides  an  appeal  from  a  judg- 
ment which  grants  or  denies  a  discharge. 
The  meaning  of  the  word  discharge  is  de- 
fined by  section  1  to  be  *  the  release  of  a 
bankrupt  from  all  of  his  debts  which  are 
provable  in  bankruptcy  except  such  as  are 
excepted  by  this  act.'  By  section  14  it  is 
declared  that  a  confirmation  of  the  com- 
position shall  discharge,  i.  e.,  release  the 
bankrupt  from  his  debt«*  except  those  from 
which  bv  the  other  method  he  was  not  dis- 
charged.  But  when  'discharge'  is  the 
equivalent  of  the  other  for  the  purposes  of 
the  act,  and  both  are  covered  by  the  same 
section  of  the  act  (§  14).  it  relates  solely 
to  that  subject.  Moreover,  it  is  to  be  ob- 
eerved,  that  in  both  methods  the  procedure 
is  under  the  control  of  the  judge.  In  the 
case  of  a  composition  the  non-consenting 
creditors  are  given  the  opportunity  to  con- 
test the  confirmation  whicli  is  to  operate 
as  a  dli^charge.  Tt  is  againi^t  that  conse- 
quence that  tlie  contest  is  directed.     It  i» 


made  because  the  non-consenting  creditors 
are  not  satisfied  that  their  claims  shall  be 
discharged  by  the  payment  of  the  amount 
tendered.  Questions  as  important,  perhaps^ 
as  any  that  may  occur  in  bankruptcy  pro- 
ceedings may  arise  upon  the  hearing.  If 
the  composition  is  confirmed,  the  contegt- 
ing  creditors  are  cut  oflf  from  any  further 
consideration  of  the  facts  unless  they  can 
appeal;  and  so  of  the  bankrupt,  which  ever 
way  the  decision  goes,  it  is  the  end  of  thai 
endeavor  of  the  debtor  and  creditors  to  close 
the  matter.  ...  It  seems  to  us  that 
the  giving  effect  of  a  discharge  to  the  or- 
der confirming  a  composition  makes  it  the 
equivalent  of  an  order  in  terms  discharg- 
ing the  bankrupt;  iand  that  the  right  to 
appeal  is  given  where  either  party  considers 
himself  aggrieved  by  granting  or  refusings 
as  the  cas^  may  be,  as  well  where  the. right 
accrues  by  reason  of  a  composition  as  where 
the  assets  of  the  debtor  are  taken  in  hand 
by  the  trustee  for  distribution."  In  the 
case  of  Ross  v.  Saunders  (C.  C.  A.,  Ist  Cir.)r 
5  Am.  B.  R.  350,  105  Fed.  915,  the  court 
distinguishes  the  case  last  cited  on  the 
ground  that  in  that  case  there  were  object- 
ing creditors,  issue  made  and  proper  partie* 
to  the  appeal,  and  holds  that  where  upon 
an  application  to  confirm  a  composition  no 
creditors  appear  in  opposition  an  order  re- 
fusing to  confirm  was  not  appealable.  From 
the  reasoning  applied  in  the  two  cases  it 
must  be  conceded  that  they  are  diametric- 
ally opposed  to  each  other. 

94a.  In  re  McVoy  Hardware  Co.  (C.  C- 
A.,  7th  Cir.),  29  Am.  B.  R.  322,  holding  that 
an  order  refusing  to  confirm  a  composition 
on  the  sole  ground  that  it  is  not  for  the 
best  interests  of  creditors  is  not  a  bar  to 
a  subsequent  discharge  and,  therefore,  ii 
not  a  final  order  denying  a  discharge,  from 
which  an  appeal  will  lie. 

95.  Thompson  v.  Mauzy  (C.  C.  A.,  4th 
Cir.),  23  Am.  B.  R.  489,  174  Fed.  611. 
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discharge,  is  not  an  order  granting  or  refusing  a  discharge  and  is  in  no 
6(  use  final ;  an  appeal  therefrom  will  not  lie  to  the  circuit  court  of  appeals.*^ 
(5)  AixowiNo  OB  BBJECTIN6  GLAiK. —  Where  the  claim  upon  which  the 
judgment  is  based  amounts  to  five  hundred  dollan»  or  over  an  appeal  will 
lie.*^  The  word  '^  claim  "  has  beeoi  held  limited  to  a  money  demand.^  The 
amount  involved  is  that  which  will  be  pat  in  controversy  by  the  appeal,  and 
not  the  amount  of  the  original  daim.'^  An  appeal  may  be  taken  under  this 
subsection  from  an  order  allowing  or  disallowing  a  claim  as  from  a  judg- 
xnent,'*  or  from  an  order  reconsidering  the  allowance  of  a  claim  and  diar 
allowing  a  portion  thereof,  which  resulted  in  the  restoration  and  allowance 
of  the  claim  as  originally  allowed.*^  An  Order  directing  a  sale  of  the  bank- 
rupt's alleged  homestead  to  satisfy  the  claim  of  a  creditor  thereon  is  within 
subdivision  3,  and  appealable,^^  and  so  is  a  judgment  of  the  bankruptcy  court 
that  a  chattel  mortgage  is  not  a  valid  lien  and  does  not  entitle  a  creditor  to 
preference  of  payment  out  of  the.proceeds  of  the  estate/^^  and  so,  also,  is  any 


95a.  Ragan,  Ma  lone  A;  Co.  v.  Cotton  k 
Preston  (C.  C.  A.,  5th  Cir.),  28  Am.  B.  R. 
245.  See  Walter  Scott  Co.  v.  Wilaon  (C. 
C.  A.,  7th  Cir.),  8  Am.  B.  R.  349,  ,115  Fed; 
284.  53  C.  C.  A.,  76. 

96.  In  re  Dickson  (C.  C.  A.,  let  Cir.),  7 
Am.  B.  R.  186,  111  Fed.  726;  In  re  Jourdan 
K.  C.  A.,  l8t  Cir.),  7  Am.  B.  R.  186,  111 
Fed.  726;  In  re  Groetzinger  (C.  C.  A.,  3d 
Cir),  11  Am.  B.  R.  467,  127  Fed.  124;  Cook, 
etc..  Coal  Co.  v.  Caldwell  (C.  C.  A.,  4th 
Cir. 1, 17  Am  B.  R.  135,  147  Fed.  475;  Unioa 
Nat.  Bank  of  Kansas  City  v.  Neil!  (C.  C. 
A..  5th  ar.),  17  Am.  B.  R.  853,  149  Fed. 
720;  In  re  Friend  (C.  C.  A.,  7th  Cir.),  13 
Am.  B.  R.  595,  134  Fed.  778;  In  re  Coemo- 
politan  Power  Co.  (C.  C.  A.,  7th  Cir.).  14 
Am.  B.  R.  604,  137  Fed.  858;  Adams  ▼. 
Deckers  Valley  Lumber  Co.  (C.  C.  A,,  4th 
Cir  I.  29  Am.  B.  R.  42. 

97.  In  re  Whitener  (C.  C.  A.,  5th  Cir.), 
5  Am.  B.  R.  198.  105  Fed.  180. 

98.  Amount  in  controversy. —  In  the  case 
of  Cray  v.  Grand  Forks  Mercantile  Co.  (0. 
C.  A.,  8th  Cir.),  14  Am.  B.  R.  780,  138 
Fed.  344,  it  was  held  that  the  provisions 
of  §  25-a,  restricting  appeals  to  the  Cir- 
cuit Court  of  Appeals  from  a  judgment  of 
the  bankruptcy  court,  "allowing  or  re- 
jecting a  debt  or  claim  of  $500.00  or  over," 
lias  reference  not  to  the  amount  of  the 
original  claim,  but  to  the  amount  which 
will  be  put  in  controversy  by  the  appeal. 
The  court  said :  "  The  purpose  of  Congress 
in  restricting  the  right  of  appeal  was  evi- 


dently to  avoid  inconvenience,  delay  and  ex- 
panse to  claimants  and  bankrupt  estates 
which  would  be  disproportionate  to  the 
amount  in  controversy.  When  read  with 
due  regard  to  this  purpose,  the  restriction 
plainly  has  reference  not  to  the  amount  of 
the  original  claim  but  to  the  amount  of 
the  allowance  or  rejection;  that  is  to  the 
amount  which  will  be  put  in  controversy 
by  the  appeal." 

99.  Chesapeake  Shoe  Co.  v.  Seldner  (C.  C. 
A.,  4th  Cir.),  10  Am.  B.  R.  466,  122  Fed. 
593;  Rush  v.  Lake  (0.  C.  A.,  9th  Cir.),  10 
Am.  B.  R.  456,  122  Fed.  561,  revg.  7  Am. 
B.  R.  96;  Dickson  v.  Nyman  (C.  C.  A.,  Ist 
Cir.),  7  Am.  B.  R.  186,  111  Fed.  726; 
Postlethwaite  v.  Hicks  (C.  C.  A.,  4th  Cir.), 
31  Am.  B.  R.  70,  1^5  Fed.  897.  In  the  ease 
of  Hutchinson  v.  Otis,  -10  Am.  B.  R.  135, 
190  U.  S.  552,  it  w|M  held  that  a  decree 
rendered  upon  a  petition  asserting  a  lien 
on  the  proceeds  of  a  seat  in  a  stock  ex- 
change which  formerly  belonged  to  the  bank- 
rupts was  not  "  a  judgment  allowing  or  re- 
jecting a  debt  or  claim  of  $500  or  over,'* 
within  suddivision  3  of  subsection  25-a;  In 
re  Mueller  (C.  C.  A.,  6th  Cir.),  14  Am.  B. 
R.  256,  135  Fed.  711. 

99a.  Kiskadden  v.  Steinle  (0.  C.  A.,  6th 
Cir.),  29  Am.  B.  R.  346. 

100.  Burow  V.  Grand  Lodge  (C.  C.  A.,  6th 
Cir.),  13  Am.  B.  R.  642,  133  Fed.  708.  But 
see  McCarty  v.  Coffin  (C.  C.  A.,  5th  Cir.), 
18  Am.  B.  R.  148,  150  Fed.  307. 

101.  Claim  of  assets  under  chattel  mort- 
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decieion  of  a  bankruptcy  court  in  a  proceeding  by  a  trustee  to  have  certain 
adverse  claims  against,  and  liens  upon  the  bankrupt  estate  declared  void,  and 
far  a  sale  of  the  property  free  and  clear  of  such  liens, ^^  It  seems  also  thai 
on  an  appeal  the  court  may  consider  the  priority  of  the  claim  under  review. ^^ 
An  appeal  will  also  lie  from  a  judgment  fixing  the  amount  due  on  a  secured 
<;laim/^  Where  a  creditor  seeks  to  establish  the  validity  of  a  lien  i^inst 
property  in  the  hands  of  the  trustee  by  a  proceeding  in  a  court  of  bankrupwy, 
and  such  property  exceeds  $500  in  value,  an  appeal  will  lie  from  the  decision 
of  the  court/^  The  rule  is  that  where  the  appeal  is  from  the  allowance  or 
disallowance  of  the  claim,  the  validity  of  liens  or  priorities  incidental  thereto 
may  be  considered.^^     If  the  question  of  the  lien  or  priority  be  involved  in 


jrage  —  A  judgment  of  a  bankruptcy  court 
entered  upon  a  claim  of  a  bank  under  a 
•chattel  mortgage  to  assets  in  possession  of 
a,  trustee  in  bankruptcy  is  reviewable  by 
appeal.  Loeser  v.  Savings  Deposit  Bank  & 
Trust  Co.  (C.  C.  A.,  6th  Cir.),  20  Am.  B.  R. 
S45,  163  Fed.  212;  Dodge  v.  Norlin  (C.  C. 
A.,  8th  Cir.),  13  Am.  B.  R.  176,  133  Fed. 
363.  Where,  in  answer  to  a  trustee's  peti- 
tion for  leave  to  sell  the  bankrupt's  stock 
in  trade,  a  creditor  claimed  a  lien  upon  part 
of  the  assets  under  chattel  mortgages  which 
were  held  void,  the  order  for  leave  to  sell 
is  reviewable  only  by  appeal.  Knapp  v. 
Milwaukee  Trust  Co.  (C.  C.  A.,  7th  Cir.), 
20  Am.  B.  R.  671,  162  Fed.  675. 

102.  Thomas  v.  Wood  (C.  C.  A.,  8th  Cir.), 
23  Am.  B.  R.  132,  173  Fed.  585. 

Adyerse  claims. —  Decrees  of  bankruptcy 
courts  in  respect  to  claims  against  prop- 
erty in  the  possession  of  bankrupts  at  the 
time  of  adjudication  are  appealable.  Mound 
Mines  Co.  v.  Hawthorne  (C.  C.  A.,  8th 
Cir.),  23  Am.  B.  R.  242,  173  Fed.  882; 
Franklin  v.  Stoughton  Wagon  Co.  (C.  C. 
A.,  8th  Cir.),  22  Am.  B.  R.  63,  168  Fed. 
S67.  Compare  In  re  Rose  Shoe  Mfg.  Co. 
(C.  C.  A.,  2d  Cir.),  21  Am.  B.  R.  725,  168 
Fed.  39. 

108.  Cunningham  v.  Bank  (C.  C.  A.,  6th 
Cir.),  4  Am.  B.  R.  192,  103  Fed.  932;  In  re 
Cosmopolitan  Power  Co.  (C.  C.  A.,  7th 
Cir.),  14  Am.  B.  R.  604,  137  Fed.  858;  In 
re  First  Nat.  Bank  of  Canton  (C.  C.  A.,  6th 
Cir.),  14  Am.  B.  R.  180,  135  Fed.  62. 

Existence  of  alleged  preferences. — An  or- 
der which  distinctly  involves  both  the  re- 
jection and  allowance  of  claims  and  also  a 
controversy  of  fact,  touching  bankrupt's 
financial  condition  at  the  time  claimant  re- 


ceived alleged  preferential  payments,  and 
the  existence  or  not  of  reasonable  cause  or 
his  part  to  believe  that  such  payments 
would,  if  enforced,  effect  a  preference,  is  re- 
viewable by  appeal.  Cooper  v.  Miller  (C.  C. 
A.,  6th  Cir.),  30  Am.  B.  R.  194. 

104.  In  re  Roche  (C.  C.  A.,  5th  Cir.).  4 
Am.  B.  R.  369,  101  Fed.  956;  Livingston 
▼.  Heineman  (C.  C.  A.,  6th  Cir.).  10  Am. 
B.  R.  39.  120  Fed.  756,  holdinar  that  an 
order  denying  a  motion  by  the  trustee  to 
expunge  a  claim  unless  preferences  received 
thereon  are  surrendered  and  directing  the 
return  to  the  creditor  of  the  preferences 
surrendered  is  appealable. 

105.  Coder  v.  Arts  (Sup.  Ct.),  22  Am.  B. 
R.  1,  213  U.  S.  223. 

108.  Cunningham  v.  Glerman  Ins.  Baik 
(C.  C.  A.,  6th  Cir.),  4  Am.  B.  R.  192.  103 
Fed.  932;  In  re  Doran  (C.  C.  A.,  6th  Cir.i. 
18  Am.  B.  R.  760,  154  Fed.  467;  In  re  First 
Nat.  Bank  of  Louistille  (C.  C.  A.,  6th  CirJ. 
18  Am.  B.  R.  766,  155  Fed.  100;  In  re 
Cosmopolitan  Power  Co.  (C.  O.  A.,  7th 
Cir.),  14  Am.  B.  R.  604,  137  Fed.  858:  Liv 
ingston  v.  Heineman  (C.  C.  A.,  6th  Clr.i. 
10  Am.  B.  R.  39,  120  Fed.  786;  In  re  Mueller 
(C,  C.  A.,  6th  Cir.),  14  Am.  B.  R.  256,  135 
Fed.  711 ;  Hutchinson  v.  Otis,  190  U.  S.  552, 
10  Am.  B.  R.  135. 

Presentation  of  demand  and  lien.— The 
presentation  for  allowance  of  a  demand 
against  a  bankrupt's  estate  is  a  step  in 
bankruptcy  proceedings  as  to  which  appeal 
Is  specially  provided  by  section  25.  If  both 
a  demand  and  a  lien  to  secure  it  be  pre- 
sented at  the  same  time- the  procedure  for 
the  former  dominates,  the  lien  is  an  inci- 
dent, and  the  double  presentation  is  also  re- 
garded as  a  step  in  the  bankruptcy  proceed* 
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the  appeal  indepondenrt  of  the  claim  it  jihould  not  be  entertained.^^  Where  a 
paptj  seeks  to  intervene  to  est^bliah  an  alleged  equita^ble  mortgage  intereet 
iri  the  bankrupt's  real -property  acquired  through  transactions  with  a  third 
person,  which  interest  is  not  connecled  in  any  way  with  the  claim  against 
the  bankrupt  estate,  the  order  of  the  oourt  dismissing  the  petition  for  inter- 
vention is  not  appealable  under  this  clause.^  But  the  Supreme  Court  has 
held  that  an  intervention  for  the  purpose  of  asserting  a  claim  to  property 
in  the  possession  of  the  trustee  is  an  intervention  in  equity,  and  a  decree 
is  reviewable  by  appeal,  as  where  a  claimant  submits  his  claim  to  accounts 
in  the  possession  of  the  trustee  whichi  he  alleges  were  assigned  to  him.^°^* 
A  claim  for  attorney's  fees  and  expenses  incurred  by  the  trustee  in  the 
administration  of  the  estate,^^  or  by  creditors  in  contesting  claims  of  others^ 
to  the  benefit  of  the  estate,  is  not  appealable ;  ^^^  although  it  may  be  otherwise 
where  the  claim  was  for  services  rendered  to  the  bankrupt  either  before  or 
after  adjudication."^  So,  also,  the  rejection  of  charges  against  a  receiver  for 
expenses  incurred  under  his  orders  or  contracts  looking  to  the  care  or  preser- 
vation of  the  bankrupt  estate,  is  within  the  discretion  of  the  bankruptcy  court, 
and  is  not  appealable."^     An  order  summarily  directing  a  third  person  to 


ing.  Century  Savings  Bank  v.  Robert  Moody 
t  Son  (C.  C.  A,,  8th  Cir.),  31  Am.  B.  R. 
586. 

107.  In  re  Doran  (C.  C.  A.,  6th  Cir.),  18 
Am.  B.  R.  760,  154  Fed.  467,  where  the 
claim  itself  was  aUowed  and  only  the  inci- 
dent remained  and  it  was  held  that  appeal 
did  not  lie  under  S  25-a.  In  re  Cosmopoli- 
tan Power  Co.  (C.  C.  A.,  7th  Cir.),  14  Am. 
B.  R.  604,  137  Fed.  S58 ;  Hutchinson  v.  Otis, 
190  U.  S.  552,  10  Am.  B.  R.  135;  In  re 
Rou8e,  Hazard  &  Co.  (C.  C.  A.,  7th  Cir.), 
1  Am.  B.  R.  234»  91  Fed.  96;  In  re  Riehards 
(C.  C.  A.,  6th  Cir.),  3  Am.  B.  R.  146,  96 
Fed.  9a5;  Courier-Journal  Job  Printing  Cow 
V.  Sehaefer«M^er  Brewing  Co.  (C.  C.  A., 
6tb  Cir.),  4  Am.  B.  R.  183,  101  Fed.  699. 

Claim  of  lit»  a  pciortty.r-' In  the  case  of 
Hutchinson  v.  Otis,  190  U.  8.  552,  10  Am. 
B.  R.  135,  it  appeared  that  a  petition  was 
filed  asserting  a  lien  on  the  proceeds  of  a 
seat  in  the  New  York  Stock  Exchange  which 
formerly  belonged  to  the  bankrupt.  This 
lien  had  not  been  insisted  on  by  the  peti- 
tioners because  of  their  impression  that 
they  had  been  effectually  paid ;  no  one  hav- 
ing changed  his  position  on  the  faith  of 
their  waiver  the  District  Court  allowed  the 
lien;  the  Circuit  Court  of  Appeals  held  that 
this  portion  of  the  decree  of  the  District 
Court  was  not  subject  to  an  appeal  to  the 
I  Circuit  Court  of  Appeals.    The  court  said : 


"  The  argument  chiefly  relied  upon  by  the 
appellant  is  that  this  is  an  intervening  pe- 
titioii  to  reach  a  fund  in  court  and  is  not 
a  proceeding  in  bankruptcy.  Under  the  cir- 
cumstances oi  this  case  it  seems  to  us  that 
the  petition  was  incident  to  the  claim,  and 
was  a  bankruptcy  proceeding  under  section 
2,  clause  7,  within  the  meaning  of  section 
25,  regulating  appeals  in  bankruptcy  pro- 
ceedings, and  that  the  decree  upon  it  was 
not  '  a  judgment  allowing  or  rejecting  a 
diebt  or  claim  of  $500.00  or  over,*  within 
S  25-a  ( 3 ) ,  and  was  not  a  ground  of  appeal.'^ 

108.  In  re  Columbia  Real  Estate  Co.  (C. 
C.  A.,  7th  Cir.),  7  Am.  B.  R.  441,  112  Fed. 
643. 

106a.  Houghton  v.  Burden  (U.  S.  Sup. 
Ct.),  30  Am.  B.  R.  16. 

109.  Davidson  v.  Friedman  (O.  C.  A.,  6th 
Cir.),  15  Am.  B.  R.  489,  140  Fed.  853;  In 
re  Blanchard  Shingle  Co.  (C.  C.  A.,  9th 
Cir.),  21  Am.  B.  R.  142,  164  Fed.  311. 
Contra:  Ih  re  Curtis  (C.  C.  A.,  7th  Cir.), 
4  Am.  B.  R.  17,  100  Fed.  784. 

110.  Ohio  Valley  Bank  Co.  v.  Switzer  (C. 
C.  A.,  6th  Cir.),  18  Am.  B.  R.  689,  153  Fed. 
362. 

111.  Pratt  V.  Bothe  (C.  C.  A.,  6th  Cir.), 
12  Am.  B.  R.  529,  130  Fed.  670. 

Ilia.  O'Brien  v.  Ely  (C.  C.  A.,  5th  Cir.), 
28  Am.  B.  R.  247. 
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•turn  over  to  the  trus-tee  money  or  property  in  his  possession  is  not  appeal- 
xible."^  Cases  where  appeals  have  been  dismissed  will  be  foiind  in  the  footr 
notes.^^^ 

d.  Appeals  in  compositions. —  This  is  discussed  elsewhere."*  The  leading 
crses  are  also  set  out  in  the  foot-note. ^^ 

e.  Time  of  taking  appeal. —  An  appeal  under  this  subsection  can  be  taken 
only  from  a  district  court  sitting  in  bankruptcy  to  the  circuit  court  of  appeals 
of  ita  circuit.  It  must  be  taken  within  ten  days."^  But,  if  the  time  has 
expired,  the  district  court  may  in  a  meritorious  case  grant  a  reargument,  so 
that  the  ten  days  may  run  from  the  second  order."''  But  a  rehearing  for  the 
purpose  of  allowing  an  appeal  s^hould  not  be  granted  unless  clearly  warranted 
by  the  facts,"^  nor  unless  the  motion  for  a  rehearing  is  made  within  the 
required  time."*  It  has  been  held  that  it  should  not  be  granted  if  the  sole 
purpose  is  to  extend  the  time  of  taking  an  appeal.^**  The  time  may  not  be 
extended  by  the  subsequent  entry  of  an  alias  adjudication ;  ^  nor  by  any 
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112.  In  re  Rose  Shoe  Go.  (0.  C.  A.,  2d 
Oir.),  21  Am.  B.  R.  725,  168  Fed.  39. 

113.  Fisher  v.  Cushman  (C.  G.  A.,  1st 
€ir.),  4  Am.  B.  R.  646,  103  Fed.  860;  Good- 
man V.  Brenner  (C.  G.  A.,  5th  Cir.),  6  Am. 
B.  R.  470,  109  Fed.  481;  Hutchinson  v. 
LeRoy  (C.  C.  A.,  Ist  Cir.),  8  Am.  B.  R. 
20,  113  Fed.  202;  In  re  Alden  Elect.  Co. 
(C.  G.  A.,  7th  Cir.),  10  Am.  B.  R.  370,  123 
Fed.  415;  Doroshow  ▼.  Ott  (C.  C.  A.,  3d 
Oir.),  14  Am.  B.  R.  34,  134  Fed.  740. 

114.  See  discussion  under  Section  Twelve, 
antey  and  also  preceding. paragraph. 

115.  In  re  Adler  (D.  C,  Tenn.),  4  Am. 
B.  R.  583.  103  Fed.  444;  U.  S^  ex  rel.  Adler 
V.  Hammond    (C.  C.  A.,   6th  Cir.),  4  Am. 

B.  R.  736,  104  Fed.  862;  Adler  v.  Jones  (G. 

C.  A.,  6th  Cir.),  6  Am.  B.  R.  245.  109  Fed. 
"^7;  Ross  V.  Saunders  (C.  C.  A.,  1st  Cir.), 

5  Am.  B.  R.  350,  105  Fed.  915. 

Time  limit. — ^An  appeal  from  a  judgment 
allowing  a  claim  must,  under  section  25a 
of  the  Bankruptcy  Act,  be  taken  within  ten 
days  after  the  judgment  is  rendered,  the 
limitation  contained  in  said  section  being 
both  distinct  and  imperative.  In  re  Mar- 
tin (C.  G.  A.,  6th  Cir.),  29  Am.  B.  R.  935. 

116.  Compare,  for  time  under  the  former 
law,  Sedgwick  v.  Fridenberg,  Fed.  Gas. 
12,611;  Wood  v.  Bailey,  21  WaU.  640, 

117.  In  re  Wrigrht   (D.  C,  Mass.),  3  Am. 

B.  R.  184.  96  Fed.  820;  s.  c.  on  appeal.  In 

Te  Worcester  County  (C.  C.  A..  1st  Cir.),  4 

Am.  B.  R.  496,  102  Fed.  808;  In  re  McCall 

<C.  C.  A..  6tli  Cir.).  16  Am.  B.  R.  670.  145 


Fed.  898;  Mills  v.  Fifiher  A,  Go.  (G.  C.  A., 
6th  Cir.),  20  Am.  B.  R.  237,  159  Fed.  897; 
Stickney  v.  WUt,  23  Wall.  150. 

118.  In  re  Hudson  Clothing  Co.  (D.  C, 
Me.),  15  Am.  B.  R.  254,  140  Fed.  49.  It 
has  been  held  that  a  rehearing  will  not  be 
granted  upon  the  pretense  of  reconsidering 
the  merits  for  the  purpose  of  reviving  the 
petitioners'  right  of  appeal.  In  re  Giranl 
Glazed  Kid  Co.  (D.  C,  Pa.),  12  Am.  B.  R. 
895,  129  Fed.  841. 

119.  Conboy  v.  Nat.  Bank,  203  U.  8.  141, 
16  Am.  B.  R.  775;  In  re  Alden  Elec.  Co. 
(C.  G.  A.,  7th  Cir.),  10  Am.  B.  R.  370,  123 
Fed.  415.  In  the  case  of  Morgan  v.  Bene- 
dum  (C.  C.  A.,  4th  Cir.),  19  Am.  B.  R.  601, 
157  Fed.  232,  the  time  for  taking  on  appeal 
had  expired  and  it  was  held  that  such  time 
could  not  be  extended  by  a  petition  for  a 
rehearing  filed  a  month  later;  Mills  v. 
Fisher  &  Co.  (C.  C.  A.,  6th  Cir.),  20  Am. 
B.  R.  237,  159  Fed.  897,  holding  that  the 
time  to  appeal  from  an  order  sustaining  a 
demurrer  to  a  petition  for  an  involuntary 
adjudication  does  not  begin  to  run  until 
the  determination  of  a  petition  for  a  re- 
hearing, filed  in  time,  which  makes  the 
judgment  dismissing  the  bankruptcy  pro- 
ceeding final;  Rode  &  Horn  v.  Phipps  (C. 
G.  A.,  6th  Cir.),  27  Am.  B.  R.  827. 

180.  West  V.  McLaughlin  Co.  (C.  C.  A.. 
6th  Cir.),  20  Am.  B.  R.  654,  162  Fed.  124. 

121,  In  re  Berkebile  (C.  C.  A.,  2d  Cir.), 
16  Am.  B.  R.  277,  144  Fed.  577. 
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other  subsequent  proioeediDg  in  the  case.^  The  time  begins  from  the  ietval 
€Dtry  of  the  judgment  by  delivering  the  same  to  the  clerk/^  or  in  the  ease 
of  the  denial  of  a  motion  for  a  rehearing  from  the  time  pf  the  entry  of  the 
order  upon  the  records  of  the  court."*  This  limitation  does  not,  however, 
affect  appeals  in  independent  suits  to  recover  assets.^^ 

f.  Parties  to  appeal.^^  An  appeal  must  be  taken  by  a  party  aggrieved.^^' 
All  the  parties  interested  in  the  proceeding  should  be  made  parties  to  the 
appeal  and  should  be  given  notice  of  its  pendency  and  hearing.^"  Where 
ail  appeal  is  taken  from  a  decree  denying  an  adjudication  and  dismissing  the 
petition,  ull  creditors  who  joined  in  the  petition,  including  those  who  have 
intervened  under  §  59-f,  must  unite  in  the  appeal,  unless  an  order  of  rever- 
ence has  been  made  as  to  them,  otherwise  the  appellate  court  has  no  juris- 
<liction.^*  Where  separate  judgments  are  rendered  at  the  same  time  an 
appeal  from  one  of  them  may  be  brought  without  making  the  persons  inter- 
ested in  the  other  judgments  parties  to  the  appeal."*  Where  the  creditors 
a-  a  body  are  aggrieved,  the  trustee  only  should  appeal.^^  But  this  right  is 
not,  strictly  speaking,  limited  to  him.  It  seems  that  a  creditor  may  appeal,'^ 
and,  if  the  trustee  refuses  to  do  so,  the  district  court  has  the  power,  on  a 
proper  application,  either  to  order  him  to  take  the  appeal,  or  to  direct  that 
a  creditor  be  permitted  to  do  so.^'^ 


122.  Brady  v.  Bernard  &  Kitinger  (C.  C. 
A.,  6th  Cir.),  22  Am.  B.  R.  342,  170  Fed. 
576. 

Motion  to  vacate. —  The  time  to  appeal 
from  an  order  of  adjudication  may  not  be 
indirectly  extended  by  a  motion  to  vacate 
the  adjudication.  In  re  Goldberg  (C.  C.  A., 
2d  Cir.),  21  Am.  B.  R.  828,  167  Fed.  808. 

123.  Peterson  v.' Nash  Bros.  (C.  C.  A., 
8th  Cir.),  7  Am.  B.  R.  181,  112  Fed.  311. 

124.  In  re  McCall  (C.  C.  A.,  6th  Oir.), 
16  Am.  B.  R.  670,  145  Fed.  898. 

125.  Boonville,  etc.,  v.  Blakey  (C.  C.  A., 
7th  dr.),  6  Am.  B.  R.  13,  107  Fed.  891; 
Steele  v.  Buel  (C.  C.  A.,  8th  Cir.),  5  Am. 
B.  R.  165,  104  Fed.  968.  OonsuK  also  Stel- 
ling  V.  Jones  Lumber  Co.  (C.  C.  A.,  7th 
Cir.),  8  Am.  B.  R.  521,  116  Fed.  261. 

126.  In  re  Roche  (C.  C.  A.,  5th  Cir.),  4 
Am.  B.  R.  369,  101  Fed.  956. 

127.  Stevens  v.  Nave-McCord  Co,  (C.  C. 
A.,  8th  Cir,),  17  Am.  B.  R.  609,  150  Fed. 
71,  holding  that  all  parties  aggrieved  by  a 
final  decision,  whereby  a  petition  in  bank- 


ruptcy is  dismissed,  may  join  in  an  appeal 
although  some  complain  of  one  alleged  error 
and  some  of  another,  because  on  such  an 
appeal  all  prior  rulings  are  reviewable. 

It7a.  Matter  of  Dandridge  &  Pugh  (C. 
C.  A.,  7th  Cir.),  31  Am.  B.  R.  15. 

1S8.  Love  v.  Export  Storage  Co.  (C.  C. 
A.,  6th  Cir.),  16  Am.  B.  R.  171,  143  Fed.  1. 

129.  Foreman  v.  Burleigh  (C.  C.  A.,  Ist 
Cir.),  6  Am.  B.  R.  230,  109  Fed.  313. 

130.  In  re  Roche  (C.  C.  A..  5th  Cir.),  4 
Am.  B.  R.  369,  101  Fed.  956.  Compare 
Chatfield  v.  ODwyer  (C.  C.  A.,  8th  Cir.), 
4  Am.  B.  R.  313,  101  Fed.  797. 

181.  McDaniel  v.  Stroud  (C.  C.  A.,  4th 
Cir.),  5  Am.  B.  R.  685,  106  Fed.  486;  Fore- 
man v.  Burleigh  (C.  C.  A.,  Ist  Cir.),  6  Am. 
B.  R.  230,  109  Fed.  313. 

Where  a  trustee,  though  requested,  re- 
fuses to  appeal  from  an  order  which 
affirmed  an  order  of  a  referee  allowing  a 
contested  claim,  the  court  in  its  discretion 
may  allow  a  dissatisfied  creditor  to  appeal. 
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g.  Practice. —  (l)  I^^  general. —  The  practice  on  appeals  mwier  subsec- 
tion a  conforms  in  all  respects  to  other  appeals  in  equity  to  a  drcuit  oaurt 
of  appeals."^  Geueral  Order  XXXVI  should  be  consulted ;  also  the  role* 
of  each  circuit ^^  The  appeal  is  instituted  by  a  petition,  accompanied  by 
an  assignment  of  errors,  presented  to  and  allowed  "  by  a  judge  of  the  court 
appealed  from  or  the  court  appealed  to."  Section  997  of  the  Revised  Statutes 
makes  an  assignment  of  errors,  a  prayer  for  reversal,  and  a  citation  to  the 
adverse  party  essential  parts  of  the  reoord  upon  which  the  rulings  of  a  trial 
court  may  be  invoked  in  the  appellate  courts  of  the  United  States. 

(2)  Assignment  of  errors. —  The  filing  of  an  assignment  of  errors  » 
indispensable  to  the  perfection  of  the  appeal.^^*     If  the  assignment  of  errore 


though  the  better  practice  would  be  to 
order  the  trustee  to  appeal  or  to  allow  the 
dissatisfied  creditor  to  appeal  in  his  name 
being  indemnified  in  either  case  against 
'  costs,  by  such  creditor.  Ohio  Valley  Bank 
Co.  V.  Mack  et  al.  (C.  C.  A.,  6th  Cir.),  20 
Am.  B.  R.  40,  163  Fed.  155. 

132.  Gen  Order  XXXVI  (1)  provides  that 
"Appeals  from  a  court  of  bankruptcy  to  a 
circuit  court  of  appeals  shall  be  allowed  by 
a  judge  of  the  court  appealed  from  or  of 
the  cpurt  appealed  to,  and  shall  be  regu- 
lated, except  as  otherwise  provided  by  the 
act.  by  the  rules  governing  appeals  in  equity 
in  the  courts  of  the  United  States."  See 
also  In  re  Baker  (C.  C.  A.,  1st  Cir.),  4  Am. 

B.  R.  778.  104  Fed.  287;  In  re  Robertshaw 
Co.  (D.  C,  Pa.),  14  Am.  B.  R.  341,  135  Fed. 
220;  Board  of  Commissioners  v.  Hurley  (C. 

C.  A.,  8th  Cir.).  22  Am.  B.  R.  209,  169  Fed. 
92;  In  re  Quality  Shop  (C.  C.  A;,  7th  Cir.), 
29  Am.  B.  R.  854. 

133  No  forms  are  sufifgested  in  "  Supple- 
mentary Forms,"  post,  for  the  reason  that 
the  customary  forms  on  appeals  and  writs 
of  error  under  the  Federal  practice  are 
available  and  should  be  used.  For  forms  to 
be  used  on  appeals  to  the  circuit  court  of 
appeals  see  Hagar  &  Alexander's  Bank- 
ruptcy Forms  Nos.  301-321. 

134.  Filing  of  assignment  of  errors. —  In 
the  case  of  Lockraan  v.  Lang  (C.  C.  A.,  8th 
Cir.),  11  Am.  B.  R.  597,  128  Fed.  279.  the 
court  said:  "Section  997  of  the  revised 
statutes  makcB  the  assignment  of  errors,  a 
prayer  for  reversal  and  the  citation  to  the 


adverse  party  essential  parts  of  the  record 
upon   which  a  review  of  the'  rulings  of  a 
trial  court  may  be  invoked  in  the  appellate 
courts  of  the  United  States.     When  an  ap- 
peal is  prayed  for  and  allowed  in  open  court 
the  prayer  for  reversal  and  the  citation  may 
be  waived,  but  the  assignment  of  errors  is 
indispensable  to  the  perfection  of  the  ap 
peal.     Rule  11  of  this,  court  provides  that 
'The  plaintiff  in   error  or  appellant  shall 
file  with  the  clerk  of  the  court  below  with 
his  petition  for  a  writ  of  error  or  appeal. 
an  assignment  of  errors  which  shall  set  out 
separately  and  particulaj-ly  each  error  aa- 
serted  and  intended  to  be  urged.     No  writ 
of  error  or  appeal   shall  be  allowed  until 
such  assignment  of  errors  shall  have  been 
filed.'     The  reasons  for  this  rule  and  the 
importance  of  compliance  with  it  have  been 
stated  in  numerous  opinions  of  this  court. 
In  Frame  v.  Portland  Gold  Min.  Co..  47  C. 
C.  A.  664,  108  Fed.  750,  this  court  disniisstnl 
a  writ  of  error  because  the  assignment  of 
errors  was  not  filed  until  two  days  after  the 
issue  of  the  writ.     In  Webber  v.  MihilJJ'. 
124  Fed.  64,  we  dismissed  an  appeal  because 
the  assigrunent  of  errors  was  not  filed  until 

seven  days  after  the  appeal  was  allowed. 
•  •  .  The  assignment  of  errors  in  tbii^ 
case  was  not  filed   until   the   seventh  day 
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is  so  defective  as  not  to  indicate  the  error  complained  of,  the  court  may  not 
t^ke  cognizance  of  them/*^  A  single  assignment  which  is  partly  good  and 
partly  bad  may  not  be  sustained.^^  An  amendment  will  be  allowed  when 
the  special  circumstances  justify  it,  and  the  application  is  promptly  made 
on  discovery  of  the  mistake.^ 

(3)  Bond. —  If  the  appellant  is  not  the  trustee,^  an  appeal  bond  must, 
cither  then  or  on  the  perfection  of  the  appeal  in  the  appellate  court,  be 
approved  by  the  judge  and  filed. ^  A  bond  on  appeal  from  an  order  of 
iiivoluntary  adjudication  is  sulfejient  although  it  does  not  run  to  all  the 
petitioning  creditors.^*^     Where  an  appeal  is  allowed  within  the  prescribed 


after  the  appeal  was  aUowed,  and  under 
Rule  11  and  the  uniform  decisions  of  this 
court  the  appeal  must  be  dismissed." 

Failure  to  file  assigiizBeiit  of  error  nader 
rule   11.— Under   Rule    11    of    the    Circuit 
Court  of  Appeals  a  failure  to  file  assign- 
ment of  error  in  cases  in  which  a  writ  of 
error  is  the  preaeribed  statutory  method  of 
securing  a  review  of  the  judgment  below, 
or  In  an   appeal,   docs   not   invalidate   the 
>«>Tit,  or  appeal,  or  prevent  the  court,  into 
which  it  is  returnable,  from  acquiring  juris- 
diction.    Where   a    trustee   in   open   court 
p\e8  notice  of  his  intention  to  appeal  to  the 
Circuit  Court  of  Appeals,  which  follows  the 
judge's  signature,  to  tbe  decree,  but  does 
not  file  assignments  of  error  until  four  days 
later  when  he  presents  a  formal  petition  for 
appeal  and  files  his  assignments  of  error, 
the  appeal   will   be   deemed   to   have  been 
taken  and  allowed  on  the  date  of  the  notice 
in  open  court,  and  the  assignments  of  error, 
if  necessary,  properly  in  the  record,  and  a 
motion  to  dismiss  will  not  be  allowed.    Ber- 
nard V.  Lea  (C.  C.  A.,  9th  Cir.),  31  Am.  B. 
R.436. 

135.  Flickinger  v.  First  Nat.  Bank  (C.  C. 
A.,  6th  Cir.),  16  Am.  B.  R.  678,  145  Fed. 
162,  holding  that  in  special  circumstances 


an  amendment  will  be  allowed.  A  defective 
writ  or  error  is  amendable.  Long  v.  Farm- 
ers' State  Bank  (C.  C.  A.,  8th  Cir.),  17  Am. 
B.  R.  103,  147  Fed.  360. 

186.  In  the  case  of  Acme  Food  Co.  v. 
Meier  (C.  C.  A.,  6th  Cir.),  18  Am.  B.  R. 
5&0,  153  Fed.  74,  the  court  said:  "The 
eleventh  rule  of  this  court  requires  that 
each  error  intended  to  be  assigned  shall  be 
separately  and  particularly  set  out,  and 
when  it  is  to  the  charge,  the  aasiginient 
shall  set  out  the  part  referred  to  totidem 
verbis.  We  have  already  ruled  that  this 
assignment^  so  far  as  it  covers  the  ques- 
tions last  alluded  to,  is  not  well  taken. 
We  cannot  sustain  a  single  assignment  as 
partly  good  and  partly  bad  without  Tiolat- 
ing  our  rules." 

187.  Flickinger  v.  First  Nat  Bank  <C,  C. 
A.,  6th  Cir.),  16  Am.  B.  R.  678,  145  Fed. 
162. 

188.  Bankr.  Act,  9  25-c 

189.  R.  S.,  §9  1000,  1001 ;  Peugh  ▼.  Davis, 
110  U.  S.  227;  Dodge  v.  Knowles,  114  U.  8. 
430.  See  Williams  Bros.  v.  Savage  (C.  C. 
A.,  4th  Cir. ) ,  9  Am.  B.  R.  720,  120  Fed.  497. 

140.  Flickinger  v.  First  Nat.  Bank  (C.  C. 
A^  6th  Cir.),  16  Am-.B.  R.  67«,  145  Fed. 
162. 
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time,  it  will  not  be  dismissed  because  of  a  delay  of  a  few  days  in  filing  the 
bond.^** 

(4)  Citation. — When  the  appeal  is  allowed,  a  citation  is  issued  to  and 
served  on  the  opposite  party. "^  It  has  been  held  that  the  citation  may  be 
waived.^**  The  citation  should  give  the  names  of  all  the  applicants  for  th^ 
writ.^**  Citations  should  issue  to  all  parties  having  an  interest  in  the  con- 
troversy ;  if  parties  are  omitted  the  court  may  direct  the  issuance  of  an  alias 
citation  to  them,  and  time  for  its  service  will  be  allowed  if  application  be 
made  in  due  time.^***  Defects  in  citations  may  be  cured  after  the  time 
limited  for  taking  an  appeal/*^ 

(5)  Peefecting  appeal. —  The  appeal  is  perfected  by  the  giving  and 
approval  of  the  bond,  and  the  issue  of  citation ;  and,  it  seems,  all  this  must 
be  done  within  the  ten  days,^*^  although  it  has  been  held  that  the  failure  to 
perfect  the  bond  and  issue  citation  within  the  time  prescribed  for  the  appeal 
does  not  furnish  ground  for  a  dismissal  of  the  appeal."®  The  time  to  appeal 
begins  to  run  from  the  date  of  the  entry  of  the  order  upon  the  records  of 
the  court"®  After  the  filing  of  the  bond  and  issue  of  citation  the  record  is 
certified  to  the  cou;rt  and  printed;  the  ease  is  then  brought  on  and  argued  in 
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141.  Columbia  Iron  Works  v.  National 
Lead  Co.  (C.  C.  A.,  6th  Cir.),  11  Am.  B.  U. 
340,  127  Fed.  99. 

142.  R.  S.  §§  998,  999.  Compare  also 
Jacobs  V.  George,  150  U.  S.  415. 

143.  Lockman  ▼.  Lang  (C.  C.  A.,  8th 
Cir.),  11  Am.  B.  R.  59T,  1^8  Fed.  279. 

144.  Kerrch  y.  United  States  (C.  C.  A., 
Ist  Cir.),  22  Am.  B.  R.  544,  171  Fed.  366. 

145.  Gray  v.  Grand  Forks  Mercantile  Co., 

(C.  0.  A.,  8th  Cir.),  14  Am.  B.  R.  780,  138 

Fed.   344,   70   0.   C.   A.    634;    Lookman   v. 

Lang    (C.  C.  A.,  8th  Cir.),  11  Am.  B.  R. 

597,  128  Fed.  279. 

146.  In  re  Hill  Co.  (C.  C.  A.,  7th  Cir.), 
17  Am.  B.  R.  517,  148  Fed.  832. 

147.  Norcross  v.  Nave  (C.  C.  A.,  8th 
Cir.),  4  Am.  B.  R.  317,  101  Fed.  796; 
Kenova  Loan  &  Trust  Co.  v.  Graham  (C. 
C.  A.,  4th  Cir.),  14  Am.  B.  R.  313,  135 
Fed.  717;  In  re  Mueller  (C.  C.  A.,  6th  Cir.), 
14  Am.  B.  R.  256,  135  Fed.  711;  In  re  Mc- 
Call  (C.  C.  A.,  6th  Cir.),  16  Am.  B.  R.  670, 
145  Fed.  898. 

148.  Lockman  v.  Lang  (C.  C.  A.,  8th 
Cir.),  12  Am.  B.  R.  497,  132  Fed.  1;  Gray 
V.  Mercantile  Co.  (C.  C.  A.,  8th  Cir.),  14 
Am.  B.  R.  780,  138  Fed.  344. 

Curing  defects  in  bond  and  citation.^  In 
the  case  of  Columbia  Iron  Works  v.  Na- 
tional Load  Co.  (C.  C.  A.,  6th  Cir.).  11  Am. 
B.  R.  340,  127  Fed.  99,  the  court  said: 
"  It  appears  that  the  appeal  was  prayed 
and  allowed  within  ten  days  as  prescril>ed 


by  the  act,  but  that  the  bond  was  not  filed 
nor  the  citation  issued  and  served  until  n 
few  days  after  the  expiration  of  the  ten 
days.  But  the  general  rule  is  that  when 
an  appeal  is  allowed  within  the  time  pre- 
scribed by  law,  it  is  sufficient  for  the  pur- 
pose of  moving  the  case  though  it  is  neces- 
sary in  order  to  perfect  the  appeal,  that  & 
bond  should  be  filed  and  that  a  citation 
should  be  issued  and  served,  where,  as  in 
this  case,  the  appeal  is  not  prayed  in  open 
court.  The  fiHiig  of  the  bond  and  the  ser- 
vice of  the  citation  are  steps  to  be  taken  in 
perfecting  the  appeal,  and  if  these  steps 
are  taken  before  the  motion  to  dismiss  th:» 
appeal  is  made,  the  court  will  ordinarily 
decline  to  dismiss  the  appeal  because  of 
the  delay  in  filing  the  bond  and  serving  th? 
citation.  In  the  present  case  the  delay  wa* 
for  a  few  days  only^  and  we  do  not  think 
the  interests  of  the  opposite  party  were  t?> 
any  appreciable  extent  impaired  there'\v. 
The  motion  to  dismiss  Upon  that  ground  i* 
.jther^fore  denied*"  See  also  In  re  Hill  Co. 
(C.  C.  A.,  7th  Cir.),  17  Am.  B.  R.  517,  14^ 
Fed.  832,  holding  that  a  citation  and  bon>l 
are  not  jurisdictional  requisites,  and  de- 
fects therein  mav  be  cured  after  the  tim? 
limited  for  taking  an  appeal. 

149.  So  held  in  respect  to  an  appeal  from 
an  order  confirming  a  composition.  In  re 
McCall  ;( C.  C.  A.,  6th  Cir. ) ,  16  Ana.  B.  R- 
670,  145  Fed.  898. 
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the  usual  way.^^  The  mle  of  the  circuit  court  of  appeals  provides  that 
'"  no  case  will  be  heard  until  a  complete  record,  containing  in  itself  and  not 
by  reference,  all  the  papers,  exhibits,  depositions,  and  other  proceedings,, 
which  are  necessary  to  the  hearing  in  this  court,  shall  be  filed.''  ^^^  There 
should  be  a  substantial  compliance  with  this  requirement.^^  It  is  a  common 
practice  for  the  parties  to  stipulate  that  certain  portions  of  the  record  should 
be  certified  to  the  appellate  court ;  where  such  a  stipulation  is  entered  into 
parts  of  the  record  may  be  certified,  although  of  course  the  record  must  be 
sufficient  to  enable  the  appellate  court  to  pass  upon  the  questions  submitted. ^^ 
The  bankruptcy  court  is  not  required  to  find  as  to  the  facts  and  the  record 
need  not  contain  findings  of  facts.  It  is  preferable,  however,  to  include  such 
findings  as  an  aid  to  the  appellate  court.^^  It  is  sufficient  if  all  the  evidence 
on  which  the  district  court  determined  the  question  is  contained  in  the 
record.^*  A  proceeding  in  bankruptcy  is  a  proceeding  in  equity  and  the 
taking  of  testimony  therein  and  the  review  by  appeal  are  governed  by  the 
practice  which  obtains  in  suits  in  equity  except  where  otherwise  specified; 
all  the  evidence  offered  by  either  party  should  be  taken  and  recorded  and,  in 
case  of  an  appeal,  be  returned  to  the  appellate  court.  The  evidence  which 
is  held  by  the  referee  or  district  court  to  be  incompetent,  irrelevant  or 
immaterial  should  be  included  so  that  the  appellate  court  may  render  its 
opinion  as  to  whether  the  evidence  rejected  should  or  should  not  have  been 
received.^^     The  appellate  court  need  not  consider  errors  not  specifically 


150.  As  to  practice  on  certification  of 
record,  see  In  re  Robertshaw  Mfg.  Co. 
(D.  C,  Pa.),  14  Am.  B.  R.  341,  135  Fed. 
220;  Cook,  etc.,  Coal  Co.  v.  Caldwell  (C.  C. 
A.,  4th  Cir.),  17  Am.  B.  R.  135,  147  Fed. 
475. 

151.  Rules  of  Circuit  Court  of  Appeals, 
No.  14. 

152.  Cook,  etc..  Coal  Co.  v.  Caldwell 
(C.  C.  A.,  4tli  Cir.),  17  Am.  B.  R.  135,  147 
Fed,  475 ;  In  re  Robertshaw  Mfg.  C6. 
(D.  C,  Pa.),  14  Am.  B.  R.  341,  135  Fed. 
220:  Flickinger  v.  First  Nat.  Bank  (C.  C. 
A.,  6th  Cir.),  16  Am.  B.  R.  678,  145  Fed. 
162:  Devries  v.  Shanahan  (C.  C.  A.,  4th 
Cir.),  10  Am.  B.  R.  518,  122  Fed.  629;  In  re 
Richards  (C.  C.  A.,  7th  Cir.),  3  Am.  B.  R, 
145.  96  Fed.  935. 

153.  In  re  Robertshaw  Mfg.  Co.  (D.  C, 
Pa.),  14  Am.  B.  R.  341,  135  Fed!  220;  Cun- 
ningham V.  Bank  (C.  C.  A.,  6th  Cir.),  4 
Am.  B.  R.  192,  103  Fed.  932. 

154.  In  re  Meyers  (D.  C,  N.  Y.),  5  Am. 
B.  R.  4,  105  Fed.  353. 

Necessity  of  special  finding. —  The  cir- 
<^it  fourt  of  appeals  in  the  second  circuit 
has  pointed  oilt  that  in  the  absence  of  spe- 
cial fFndings  the  court  cannot  teH  except 
hy  inference  what  facts  were  or  were  not 


found,  but  must  examine  all  the  evidence 
and  determine  whether  the  decree  of  the 
court  below  was  right.  Van  Iderstine  ▼. 
National  Discount  Co.  (C.  C.  A.,  2d  Cir.), 
23  Am.  B.  R.  345,  174  Fed.  518,  atfd.  12^* 
Am.  B.  R.  478. 

155.  Cunningham  v.  German  Ins.  Bank 
(C.  C.  A.,  6th  Cir.),  4  Am.  B.  R.  192,  105 
Fed.  932. 

156.  Evidence  objected  to  and  ruled  out. 
—  In  the  case  6f  First  National  Bank  of 
Philadelphia  v.  Abbott  (C.  C.  A.,  8th  Cir.)^ 
21  Am.  B.  R.  436,  165  Fed.  852,  the  court 
said:  "  If  evidence  is  objected  to  and  ruled 
out  it  must  nevertheless  be  written  down 
and  preserved  in  the  record,  subject  to  the 
objection,  or  the  ruling  cannot  be  considered 
in  the  appellate  court.  From  the  general 
rule  that  all  evidence  offered  must  be  taken 
and  preserved,  the  evidence  of  a  privileged 
witness,  evidence  plainly  privileged  and 
evidence  which  clearly  and  affirmatively 
appears  to  be  so  incompetent,  irrelevant  or 
immaterial  that  it  would  be  an  abuse  of 
the  process  or  power  of  the  court  to  com- 
pel its  production  or  to  permit  its  intro- 
duction, are  excepted.  Referees,  other  offi- 
cers taking  testimony  and  the  district  court, 
are  governed  by  the  same  rule  of  practice 
in  the  taking  of  evidence  and  the  hearing 
of  controversies  in  bankruptcy,  where  the 
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assigned/^^  though  this  is,  of  course,  disoretionarj.  The  record  shoiild  show 
when  the  appeal  was  perfected.^^^  The  court  from  which  an  appeal  is  taken 
may  not  interfere  in  the  discretion  allowed  to  the  appellant  in  designating 
the  record  to  be  certified.  ^^  The  record  should  disclose  the  appearances  b; 
the  parties  but  it  will  be  presumed  that  the  appearances  required  to  be 
entered  by  objecting  creditors  under  General  Order  XXXII  were  duly  and 
properly  entered  where  no  objection  thereto  had  been  urged  in  the  court 
helow.^^  Where  the  record  is  incomplete  the  appeal  should  not  be  dismissed 
but  the  record  should  be  completed  upon  motion  by  the  appellee  to  compel  the 
appellant  to  file  a  transcript  of  such  other  papers  and  evidence  as  are  deemed 
necessary. ^^^    If  it  appears  that  books  and  other  exhibits  cannot  be  transcribed 


w 


reason  for  the  rule  U  much  stronger  than 
in  ordinary  suits  in  ^equity,  because  manj 
of  the  orders  and  decrees  in  bankruptcy  are 
reTiewable,  first  in  the  district  court  and 
Again  in  the  court  of  appeals,  and  the  de- 
lays would  be  intolerable  if  it  were  neces- 
sary  for  each  court  to  remand  for  further 
testimony  whenever  it  found  that  excluded 
evidence  should  have  been  received." 

157.  Boonville,  etc.,  v.  Blakey  (C.  C.  A., 
7th  Cir.),  6  Am.  B.  R.  13,  107  Fed.  891; 
In  re  Gutterson  (D.  C,  Mass.),  14  Am. 
B.  R.  495,  136  Fed.  698. 

158.  Williams  Bros.  v.  Savage  (G.  G.  A., 
4th  Cir.),  9  Am.  B.  R.  720,  120  Fed.  49T. 

159.  DeMgnation  of  parts  of  record. —  In 
the  case  of  In  re  Robertshaw  Mfg.  Co. 
(D.  C,  Pa.),  14  Am.  B.  R.  341,  135  Fed. 
220,  the  court  said:  "The  petition  of  the 
Imperial  Woolen  Co.  upon  which  this  rule 
was  granted,  sets  forth  such  parts  of  the 
record  as  they  regard  sufficient  for  a  full 
and  complete  understanding  of  the  case  in 
the  appellate  court,  and  we  are  of  the 
opinion  that  their  judgment  is  right 
in  this  respect,  but  we  know  of  no  law 
which  authorizes  the  court  from  which 
an  appeal  is  taken,  to  designate  what 
records  in  the  court  below  shall  be  certi- 
fied upon  which  the  appellate  cou.i  shall 
determine  the  appeal;  in  fact,  the  judge 
of  the  court  from  which  the  appeal 
is  taken  ought  not  in  the  least  to  interfere 
in  the  discretion  allowed  by  tj^e  general 
terms  used  in  the  act  of  Gongresa  and  rules 
of  court  in  designating  the  record  to  be 
certified  in  cases  of  appeal,  as  his  judg- 
ment is  to  be  reviewed  and  his  opinion  of 
the  importance  and  relevancy  of  matters 
contained  in  the  record  might  in  the  esti- 
mation of  counsel  for  one  side  or  the  other 
be  as  faulty  as  it  is  claimed  his  judgment 
is  from  which  an  appeal  is  taken;  and  if 
an  order  of  the  court  from  which  the  ap- 


peal is  taken  shonld  have  the  effect  of  re- 
stricting the  record  in  all  cases  where  such 
a  defect  had  been  made,  there  would  be  the 
possibility  of  a  feeling  upon  the  one  side 
or  the  other  that  they  had  not  secured  a 
fair  hearing  on  the  full   record." 

160.  Shaffer  v.  Koblegard  Go.  (C.  C.  A.. 
4th  Cir.),  24  Am.  B.  R.  898,  183  Fed.  71. 

161.  Flickinger  v.  First  Nat.  Bank  (C. 
G.  A.,  6th  Glr.),  16  Am.  B.  R.  678,  145  Fed. 
162. 

Cost  of  supplying  additional  matter.— 
Where  on  the  appeal  by  the  debtor  from 
an  adjudication  in  involuntary  proceedings 
ft  appears  that  an  alleged  amount  of  evi- 
dence in  the  case  has  not  been  inserted  in 
the  record  because  claimed  by  the  appellant 
to  be  immaterial  on  the  appeal,  a  motion  of 
the  appellee  to  include  such  evidence  in  the 
record  will  be  allowed,  with  the  reservation 
of  power  in  the  appellate  court  to  ulti- 
mately determine  who  shall  pay  the  cost 
incident  to  the  supplying  of  such  additional 
matter.  Herman  Keck  Mfg.  Go.  y.  Lorsch 
(G.  G.  A.,  6th  Cir.),  24  Am.  B.  R.  705, 179 
Fed.  485. 

Remedy  for  incomplete  record. —  When 
the  certificate  of  the  clerk  of  the  district 
court  does  not  show  thrt  the  record  is  « 
full  and  complete  record  of  the  entire  pro- 
ceedings, the  appeal  should  not  be  diri- 
missed,  but  if  it  doed  not  appear  by  stipula- 
tion or  otherwise  that  the  record  contains 
all  that  is  necessary  to  the  determination 
of  the  matters  involved  in  an  appeal,  and 
if  the  appellee  is  not  content  with  the 
transcript  as  filed,  he  should  promptly 
move  the  court  to  require  the  appellant  to 
complete  the  record  by  filing  a  transcript 
of  such  other  papers  in  evidence  as  he  deemi 
necessary  and  points  out.  The  nM^on 
papers  should  show  that  the  documents  and 
proofs  desired  constitute  a  part  of  the 
record   upon   which    the   judgment  of  the 
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or  represented  by  photographic  copies,  an  order  may  be  made  to  present 
such  books  and  exhibits  to  the  appellate  court  as  a  part  of  the  return.^^  The 
certification  must  be  made  by  the  clerk  of  the  district  court  and  not  by  the 
referee.^®  Costs  follow  the  practice  and  rules  of  the  court,  but  where,  in  an 
appeal  against  a  trustee,  the  order  below  is  reversed  on  a  proposition  brought 
forward  by  the  appellate  court  itself,  no  costs  will  be  allowed. ^^  Whether 
an  appeal  acts  as  a  stay  on  proceedings  in  the  court  below  is  a  question  not 
often  important  It  may  be  obviated  by  an  application  to  the  judge  below 
for  a  supersedeas.^^  In  conformity  with  the  rule  in  equity  the  circuit  court 
of  appeals  will  not  interfere  with  findings  of  facts  by  the  district  judge,  or 
by  a  referee,  affirmed  by  a  district  court,  unless  the  findings  are  clearly 
erroneous,  or,  as  it  is  sometimes  expressed,  manifestly  against  the  weight  of 
evidence.^^  When  the  court  has  considered  conflicting  evidence  and  made  a 
finding  or  decree  it  is  presumptively  correct  and  unless  some  obvious  error 
of  law  has  intervened  or  some  serious  mistake  of  fact  has  been  made  the 
finding  or  decree  must  be  permitted  to  stand.^®^    When  the  appellate  court 


district  court  wps  rendered,  and  not  simply 
that  such  documents  and  proofs  constitute 
the  nriginal  evidence  upon  which  the  ref- 
eree made  the  findings  which  were  subse- 
mieutly  reviewed  by  the  district  judge.  Cun- 
ningham V.  German  Insurance  Bank  (C.  C. 
A..  6th  Cir.),  4  Am.  B.  R.  192,  103  Fed.  932. 

162.  Herman  Keck  Mfg.  Co.  v.  Lorsch  (C. 
C.  A.,  6th  Cir.),  24  Am.  B.  R.  705,  179  Fed. 
485. 

163.  Cook,  etc.,  Coal  Co.  t.  Caldwell  (C. 
C.  A.,  4th  Cir,),  17  Am.  B.  R.  135,  147  Fed. 
475. 

164.  In  re  Jourdan  <C.  C.  A.,  lit  Cir.), 
7  Am.  B.  R.  186,  111  Fed.  726. 

165  See  R.  S.,  §  1007;  Covington  Stock 
Yards  v.  Keith,  121  U.  8.  248;  Adams  v. 
Lane,  16  How.  148;   French  v.  Shoemaker, 

12  Wall.  86;  Hunt  v.  Oliver,  109  U.  S.  177; 
Texas,  etc.,  Co.  v.  Murphy,  111  U.  S.  488. 

Without  a  supersedeas  an  appeal  never 
suspends  tiie  execution  of  an  order  nor 
stops  its  enforcements.  Matter  of  Brady 
(D.  C,  Ky.),  21  Am.  B.  R.  364. 

166.  In  re  Noves  (C.  C.  A.,  Ist  Cir.),  11 
Am.  B.  R.  506,' 127  Fed.  286;  Burleigh*  v. 
Foreman  (C.  C.  A.,  Ist  €ir.),  12  Am.  B. 
R.  88,  139  Fed.  13;  Barton  Bros.  v.  Texas 
Produce  Co.  (C.  C.  A.,  8th  Cir.),  14  Am. 
B.  R.  502,  136  Fed.  355;  In  re  Cole  (C.  C. 
A.,  Ist  Cir.),  16  Am.  B.  R.  30%  144  Fed. 
392:  In  re  Lawrence  (C.  C.  A.,  2d  Cir.),  13 
Am.  B.  R.  798,  134  Fed^  843;  Edinburg 
Coal  Co.  V.  Humphreys  (C.  C.  A.,  7th  Cir.), 

13  Am.  B.  R.  593,  134  Fed.  839;  Dodge  v. 
Xorlin  (C.  C.  A.,  8th  Cir.),  13  Am.  B.  R. 
176,  133  Fed.  363;  Canner  v.  Webster  Tap- 
per Co.  (C.  C.  A.,  1st  Cir.),  21  Am.  B.  R. 
872.  168  Fed.  519;  In  re  Sweeney  (C.  C. 
A.,  6th  Cir.),  21  Am.  B.  R.  866,  168  Fed. 
612. 


Review  of  findings  of  fact, —  Where  the 
testimony  is  conflicting  and  the  findings  of 
fact  of  the  referee  and  district  judge  are  the 
same,  the  facts  will  not  be  inquired  into  by 
an  appellate  court  unless  there  is  plain 
error.  In  re  Dorr  (C.  C.  A.,  9th  Cir.),  28 
Am.  B.  R.  505. 

167.  Coder  v.  Arts  (C.  C.  A.,  8th  Cir.). 
18  Am.  B.  R.  513,  152  Fed.  943,  affd.  22 
Am.  B.  R.  1,  213  U.  S.  223;  Houck  v. 
Christy  (C.  C.  A.,  8th  Cir.),  18  Am.  B.  R. 
330,  152  Fed.  612;  Merchants'  Nat.  Bank 
V.  Cole  (C.  C.  A.,  6th  Cir.),  18  Am.  B.  R. 
44,  149  Fed.  708;  Hussey  v.  Richardson- 
Roberts  Drv  Goods  Co.  (C.  C.  A.,  8th  Cir.), 
17  Am.  B.*R.  511,  14«  Fed.  598;  Brady  V, 
Bernard  &  Kittinger  (C.  C.  A.,  6th  Cir.), 
22  Am.  B.  R.  342,  170  Fed.  576. 

Review  of  discredoiiary  rulings.*- In  the 
case  of  Gold  v.  South  Side  Trust  Co.  (C. 
C.  A.,  3d  Cir.),  24  Am.  B.  R.  578,  179  Fed. 
210,  it  was  held  that  where  a  ruling  con- 
curred in  by  .both  referee  and  district  judge 
in  an  administrative  noatter  involves  the 
exercise  of  discretionary  power,  the  court's 
action  should  not  be  reversed  upon  appeal 
unless  it  clearly  appears  wrong  was  done. 
This  cAse  was  an  appeal  from  an  order  of 
the  bankruptcy  court  confirming  a  report 
of  tlie  referee  which  rejected  a  claim  of  a 
real  estate  broker  for  commissions,  and  the 
court  said :  "  No  legal  liability  existed  and 
while  it  may  be  that  under  the  facts  here 
disclosed  tbe  referee  might  have  allowed 
compensation,  such  allowance  would  be  an 
exercise  of  discretionary  power  and  not  an 
enforcement  of  legal  right.  Indeed,  the 
counsel  for  the  defense  conceded  at  the  ar- 
gument in  this  court  that  the  allowance  of 
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coufirms  or  reverses  an  order  of  the  court  below  and  remands  the  same  to 
such  court,  the  court  below  is  bound  to  obey  the  mandate  and  carry  it  into 
eflfect  without  any  change  or  limitation/^ 
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IV.  APPEALS  TO  SUPREME  COURT. 

a.  From  a  circuit  court  of  appeals. —  Appeals  to  the  Supreme  Court  of  the 
United  States  are,  in  bankruptcy,  limited  to  controversies  on  claims  of  over 
$2,000,^^*  where  a  Federal  question,  so-called,  is  involved,  or,  if  no  such 
question  is  involved,  where  a  justice  of  that  court  has  certified  that  the 
decision  of  the  question  in  controversy  "  is  essential  to  the  uniform  con- 
struction of  the  act  throughout  the  United  States."  "^  Sections  239-241  of 
the  Judicial  Code,  providing  for  appeals  and  writs  of  error  from  circuit 
court  of  appeals  to  the  Supreme  Court  have  no  relation  to  the  revisory 
power  conferred  by  section  24-b  of  the  baiikruptcy  act  and  parties  having 
elected  to  litigate  in  such  court  under  these  sections,  the  proceedings  terminate 
there  unless  the  case  is  one  arising  under  section  25-b  and  is  properly  certified 
to  the  Supreme  Court  as  therein  required."^ ,  Under  the  Judicial  Code  the 
jurisdictional  amount  is  $1,000;  under  section  25-b  it  is  $2,000;  of  course 
the  two  cannot  stand  together.  If  the  case  relates  to  establishing  a  lien  on 
real  property,  and  involves  a  question  which  might  arise  independently  of 
a  proceeding  in  bankruptcy,  it  is  appealable  to  the  Supreme  Court  under  the 
above  sections  of  the  Judicial  Code."^*  If  the  appeal  is  from  a  decision 
allowing  or  rejecting  a  claim  offered  in  proof  in  bankruptcy  the  jurisdiction 
conferred  by  the  bankruptcy  act  is  exclusive. ^^^  Authority  to  appeal  from  an 
order  disallowing  a  claim  in  bankruptcy  proceedings  must  be  found  in  the  pro- 
visions of  the  bankruptcy  act,  since  the  modes  of  review  of  questions  arising 
in  steps  in  bankruptcy  proceedings,  therein  specifically  provided  for,  are 
exclusive.^^^  An  order  of  the  district  court  allowing  an  exemption  in  bant 
ruptcy  proceedings  is  not  "  a  final  decision  allowing  or  rejecting  a  claim." 
within  the  meaning  of  subsection  b,  and  an  appeal  from  a  decision  of  tie 
circuit  court  of  appeals  in  respect  thereto  does  not  lie  to  the  Supreme  Court.^'* 
Is  o  appeal  lies  from  a  judgment  of  the  circuit  court  of  appeals,  afiirming  a 


this  claim  by  the  court  and  referee  was  discre- 
tionary. Such  belnR  the  case  and  although  there 
may  be  merit  In  the  appellant's  contention,  we 
are  strongly  averse  unless  it  clearly  appears  wrony 
was  done,  to  reverse  a  ruling  concurred  In  by  both 
referee  and  district  Judge  In  any  administrative 
matter.  If  abuses  threaten  to  creep  into  bank- 
ruptcy procedure,  those  charged  ^Ith  local  ad- 
ministration are  in  better  position  to  prevent  such 
abuses  than  are  appellate  tribunals.  It  follows 
therefore  that  in  such  matters  the  court's  action 
should  not  be  reversed  unless  unmistakably 
wrong." 

108.  In  re  Hudson  River  Electric  Power  Co. 
(D.  C,  N.  Y.).  26  Am.  B.  R.  873,  184  Fed.  970. 

160.  The  plain  purport  of  the  act  seems  to  limit 
an  appeal  by  a  certificate  of  a  Justice  of  the  Su- 
preme Court  to  a  claim  in  controversy  which  ex- 
ceeds the  sum  of  $2,000.  See  Hutchinson  v.  Otis 
(C.  C.  A.,  1st  Clr).  10  Am.  B.  R.  276.  123  Fed.  14; 
Barrie  v.  Barrie,  5  How.  (U  S.)  108;  Gordon  v. 
Ogden.  3  Pet.    (U.   S.)  33. 

170.  Fetleral  qaeiitton  Involved.^  Where 

the  appellant  inpisted  upon  a  conptruction  of  the 
bankruptcy  act  which  would  defeat  the  lien,  and 
the  construction  contended  for  by  appellee  would 
give  It  validity,  a  roriHtruction  of  the  bankrui)tcy 
act  was*  'llroctly  lnvnl\tr1  In  the  dftormlnntlon  of 
the   question    as    to   the    valii]lt.\    of   said    lien,    and 


the  Judgment  of  the  Circuit  Court  of  Appeals  was 
appealable  to  this  court  under  |  25-b.  Coder  t. 
Arts  (Sup.  Ct.),  22  Am.  B.  R.   1,  213  U.   S.  22S. 

Determlnatfon  of  qveatf oii.->  The  qa«* 
tion  whether  a  case  arises  under  the  laws  of  th« 
TTnited  States,  so  as  to  permit  an  appeal  to  th^ 
Supreme  Court  from  a  Judgment  of  the  CMrcalt 
Court  of  Appeals,  must  be  determined,  not  on 
questions  which  may  have  arisen  or  which  mlffbt 
arise  in  the  subsequent  progress  of  the  case,  but 
upon  the  grounds  of"  Jurisdiction  set  forth  In  the 
petition.  Liovell  v.  Newman  &  Son  (tJ.  8.  Sup. 
Ct.),  29  Am.  B.  R.  482. 

171.  Hutchinson  v.  Otia  (C.  C.  A.,  1st  Cir.),  W 
Am.  B.  R.  275,  123  Fed.  14;  Western  Tie  A  Timb'T 
Co.  v.  Browrt.  IS  Am.  B.  R.  447,  196  U.  8.  502; 
Lucius  V.  Cawthorn-Coleman  Co.,  18  Am.  B.  R- 
696,   196  U.   S.   149. 

171a.  Hobbs  v.  Head  ft  Dowsl  Oo.   (C.  C.  A.. 

1st  Cir.).  27  Am.  B.  R.  484. 

172.  Hutchinson  v.  Otis  (C.  a  A.,  lat  Cir.).  W 
Am.  B.  R.  275.  123  Fed.  14. 

178.  Tefft.  Weller  &  Co.  v.  Munsurl  (Sup.  Ct). 
27  Am.    B.   R.   338. 

174.  Holden  v.   Stratton,  1»  Am.  B.  R.  7M.  131 

U.    S.   115;   Smalley  v.  lAnsemour,   13  Am.  B   R- 

r02.   196  U.   S.   93. 


25-b.] 


Appeals  to  Supreme  Court;  Practice. 


549 


judgment  refusing  to  grant  a  diacharge.^^**  The  decision  allowing  or  re- 
jecting the  claim  must  be  final.  A  referee's  order  disallowing  a  claim  ''  for 
the  present  '^  so  as  to  permit  the  claimant  to  vote  for  a  trustee  without  preju- 
dice to  the  claimant's  right  to  present  the  claim  thereafter  is  not  a  final 
decision  allowing  or  rejecting  a  claim  so  as  to  permit  an  appeal  to  be  taken 
to  the  Supreme  Court.""  An  objection  to  the  want  of  proof  of  an  act  of 
bankruptcy  which  was  not  raised  in  the  court  below  may  not  be  raised  for 
the  first  time  on  appeal."^ 

b.  Practice. —  The  practice  on  appeal  to  the  Supreme  Court  is  regulated 
bv  General  Order  XXXVI  (2)  (3),^"  and  after  the  case  is  in  the  Supreme 
(  ourt,  by  the  rules  of  that  court.  Cases  interpreting  these  rules  should  also 
be  consulted.  An  appeal  from  a  final  order  of  the  circuit  court  of  appeals 
affirming  an  order  allowing  a  claim  must  be  taken  withii^30  days  after  the 
making  of  the  order,  as  required  by  General  Order  XXXVI,  and  such  time 
cj.imot  be  extended  by  filing  a  petition  for  a  rehearing."^  The  record  must 
contain  the  findings  of  fact  and  conclusions  of  law  of  the  court  below  as 
required  by  Greneral  Order  XXXVI  (3),  otherwise  the  appeal  will  be  dis- 
missed ;  the  omission  may  not  be  supplied  by  reference  to  the  opinion  of  the 
court  below.^™  One  who  contemplates  an  appeal  to  the  Supreme  Court  should 
make  a  request  for  findings  of  facts  before  the  decree  of  the  circuit  court 
nf  appeals  is  entered.^''*  The  rule  that  where  two  courts  have  concurred  in 
findings  of  fact  the  Supreme  Court  will  accept  those  findings  unless  clear  error 
is  shown,  will  always  be  applied.*^  The  general  order  is  limited  to  cases 
where  either  party  is  entitled  to  take  an  appeal  to  the  Supreme  Court  under 
the  bankruptcy  act;  it  is  therefore  limited  in  its  application  to  appeals  in 
respect  to  claims  of  the  required  amount;  it  has  no  reference  to  appeals 


174«.  James  v.   Stone  &  Co.    (U.    S.    Sup.   Ct.). 
»  Am.  B.   R.  476. 

175.  Duryea  Power  Co.  v,  Sternbergrh,  218  U.  9. 
299.  ZT)  Am.   B,   R.  66. 

Order  allowing:  or  rejeetlnir  «  claim*— 
Where  the  District  Court  made  an  order,  which 
was  not  appealed  from,  directing  that  the  claim 
of  bankrupt's  president  should  be  postponed  to 
the  claim  of  Intervener,  and,  subsequently,  an 
order  was  made  that  the  dividend  on  said  claim 
be  paid  to  the  Intervener,  which  order  was  reviewed 
by  the  Circuit  Court  of  Appeals  where  the  con- 
troversy was  limited  to  a  complaint  as  to  the 
mode  of  distribution,  no  Issue  being  raised  or  con- 
tention made  as  to  the  prior  order,  held,  that  the 
question  whether  the  prior  order  was  correctly  in- 
terpreted by  the  referee  and  District  Court  In  the 
distribution  directed  by  the  subsequent  adminis- 
trative order  was  not  one  concumlngr  the  allow- 
ance or  rejection  of  a  claim  but  was  a  matter 
arising  in  the  administration  of  the  bankrupt 
estate,  which  the  Supreme  Court  was  not  em^ 
powered  to  review.  Wynkoop,  Hallenbeck.  Craw- 
ford Co.  v.  Qalnes  (U.  8.  Sup.  Ct.),  29  Am.  B.  R. 

176.  Armstrong  v.  Fernandez.  208  U.  S.  824.  19 
Am.  B.  R.  746.  holding  that  where  the  only  ques- 
tion contested  below  was  whether  or  not  the  al- 
leged bankrupt  wa»  a  person  engaged  chiefly  In 
aRTlculture,  and  the  opposing  creditors  make  no 
objection  to  the  want  of  proof  of  the  act  of  bank- 
ruptcy alleged,  an  objection  flrst  raised  on  ap- 
peal that  other  findings  should  have  been  made  in 
rwpect  to  the  act  of  bankruptcy  comes  too  late. 
As  to  objections  first  raised  on  appeal,  see  Frank 
V.  Volkomraer,  205  U.  8.  521.  17  Am.  B.  R.  806. 
See  also  Wood  v.  Wllbert's  Sons  Shingle  *  Lum- 
ber Co.  (U.  S.  Sup.  Ct.),  29  Am.  B.  R.  220.  holding 
that  an  objection  not  made  In  the  court  below 
and  not  a»!<igned  as  error  on  appeal  to  the  Unit**! 


States  Supreme  Court,  will  not  be  passed  upon  by 
the  latter  court. 

177.  See  Mueller  v.  Nugent,  184  U.  8.  1.  7  Am. 
B.  R.  224.  for  meaning  of  this  general  order.  For 
forms,  see  any  of  works  on  Federal  practice,  for 
instance,  Desty's  Federal  Procedure,  9th  ed..  Vol. 
IV. 

178.  Conboy  v.  First  Nat'l  Bank,  16  Am.  B.  R. 
778,  203  U.  8.  141.  In  the  case  of  Hobbs  v.  Head 
&  Dowst  Co.  (C.  C.  A.,  1st  Clr.).  27  Am.  B.  R. 
484.  It  was  held  that  the  limit  of  80  days  prescribed 
In  the  General  Order  only  applies  to  appeals  taken 
expressly  under  the  Bankruptcy  Act. 

Time  for  taking  appeal.—  The  time  with- 
in which  an  appeal  to  the  United  States  Supreme 
Court,  under  section  7  of  the  Act  of  March  8.  1891, 
mtist  be  taken.  Is  one  year,  the  thirty-day  limita- 
tion contained  In  section  7  being  applicable  only 
to  appeals  thereunder  to  the  Circuit  Court  of  Ap« 
peals.  United  States  Fidelity  Sc  Guaranty  Co.  v. 
Bray  (U.  S.  Sup.  Ct.).  28  Am.  B.  R.  207. 

179.  Chapman  v.  Bowen,  207  U.  S.  89,  18  Am. 
B.  R.  844.  As  to  practice  In  eighth  circuit,  see 
Century  Savings  Bank  v.  Robert  Moody  Sc  Son 
(C.  C.  A.,  8th  Clr.).  31  Am.  B.   R.  586. 

Request  for  flndlnifs.^  Where  an  appeal  to 
the  U.  8.  Supreme  Court  Is  contemplated,  a  sug- 
gestion of  such  Intention  should  be  made  to  the 
Circuit  Court  of  Appeals  at  the  argument,  so  that 
such  court  may  render  separate  findings  of  fact 
and  conclusions  of  law  thereon,  as  provided  In 
General  Order  No.  36.  Lumpkin  v.  Foley  (C.  C. 
A.,  5th  Cir.),  29  Am.  B.  R,  673.  See  also  Knapp 
V.  Milwaukee  Trust  Co.  (C.  C.  A.,  7th  Clr.).  20 
Am.   B.  R.  671.  162  Fed.  675. 

ITOa.  Wa.shlngton  v.  Teamey  (C.  C.  A.,  4th 
Clr),   28  Am.   B.   R.  633. 

180.  Page  V.  Rogers,  21  Am.  B.  R.  496,  211  U. 
8.  575;  Grey  v.  Dockendorff  (U,  8.  Sup.  Ct.).  31 
Am.    B.    R.    407. 
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and  coatroversies  arising  in  bankruptcy  proceedings  which  are  appealable  lu 
the  Supreme  Court  under  the  Judicial  Code;  in  such  a  case  the  require- 
ment as  to  special  findings  of  fact  and  conclusions  of  law  does  not  apply/*^ 
A  judgment  that  a  person  is  not  a  bankrupt  on  a  verdict  by  the  jury  in  the 
trial  of  the  cause,  is  reviewable  in  the  Supreme  Court  only  by  writ  of  error.^''" 
This  metliod  of  reviewing  the  judgment  of  a  circuit  court  of  appeals  is, 
because  of  the  limitations  hedging  it  in,  very  rare. 


V.  NO   APPEAL  BOND   REQUIRED   OF   TRUSTEE   WHO   APPEALS. 

The  words  of  the  statute  are  clear.  Appeal  bonds  are  required  from  all 
appellants  save  trj^tees.  Appeal  bonds  are  not  required  on  petitions  to  revise. 
It  would  seem  that  this  subsection  applies  also  to  writs  of  erroy  from  the 
highest  courts  of  the  States. 

VL  CERTIFICATE  AND  CERTIORARI. 

a.  Certificates  to  the  Supreme  Court. —  The  reference  as  to  certification  to 
the  Supreme  Court  is  clearly  to  the  Evarts  act  (now  Judicial  Code,  §§  239- 
241).^^  This  power  may  be  exercised  by  either  a  circuit  court  of  appeals  or 
a  district  court.  If  from  the  district  court,  the  question  certified  must  be 
after  final  judgment/^*  and  one  of  jurisdiction.^®^  The  certificate  is  a  matter 
of  right,  provided  a  jurisdictional  question  has  been  decided.  If  from  the 
circuit  court  of  appeals,  any  question  on  which  the  court  desires  instruction 
may  be  certified  up ;  but  the  certificate  is  discretionary.  It  seems  also  that 
here  a  final  judgment  is  not  necessary.^®®  Such  certificates  bring  up  onlv 
questions  of  law.^^"^  The  practice  and  precedents  are  already  numerous/® 
though  there  are  few  cases  which  originated  in  bankruptcy. 


181.  In  re  Standard  Telephone  &  Electric 
Co.  (Sup.  Ct.),  24  Am.  B.  R.  761,  in  which 
case  it  appeared  that  a  trustee  in  bank- 
ruptcy had  filed  a  petition  to  sell  all  thft 
stock-in-trade  and  other  property  of  the 
bankrupt  and  the  appellant  had  intervened 
to  establish  the  lien  of  a  chattel  mortgags 
on  such  property  to  l^e  satisfied  out  of  the 
proceeds  of  sale  and  the  validity  of  such 
a  mortgage  had  been  attacked  by  the 
trustee;  it  was  held  that  the  controversy 
was  one  arising  in  a  bankruptcy  proceed- 
ing, and  the  procedure  upon  appeal  was 
the  same  as  in  like  cases  under  the  court 
of  appeals  act  of  1891  (Judicial  Code, 
§§  239-241),  and  no  special  findings  of  fact 
and  conclusions  of  law  are  required  since 
General  Order  XXXVI  does  not  apply  to 
such  a  case. 

182.  Grant   Shoe    Co.    v.   Laird   Co.,    203 
U.    S.    502,    17    Am.    B.    R.    1 ;    Elliott    v. 


Toeppner,  187  U.  S.  327,  334,  9  Am.  B.  R. 
SO. 

183.  The  act  of  March  3,  1891,  was 
revised  in  Judicial  Code,  in  effect  January 
1,  1912. 

184.  Bardes  v.  Bank,  3  Am.  B.  R.  6S0, 
175  U.  S.  526;  TefTt.  Weller  &  Co.  v. 
Munsuri    (Sup.  Ct.),  27   Am.  B.  R.  33S. 

185.  First  Nat*l  Bank  of  Denver  v.  Kliig, 
186  U.  S.  203,  8  Am.  B.  R.  12;  Columbia 
Iron  Works  v.  National  Lead  Co.  (C.  C.  A.. 
6th  Cir.),  11  Am  B  R.  340,  127  Fed.  99.  8ep 
also  Van  Wagenen  v.  Sewall,  160  U.  ?^- 
369;  Maynard  v.  Ilecht,  151  U.  S.  324; 
McLish  V.  Roff,  141  U.  S.  661. 

186.  Duff  V.   Carrier,   55   Fed.   433. 

187.  Warner  v.  New  Orleans,  167  U.  S. 
467;  Cross  v.  Evans,  167  U.  S.  60. 

188.  For  instance,  Columbus  Wat<?h  Co. 
V.  Robbins,  148  U.  S.  266.  For  forms,  set- 
Desty's  Federal  Procedure,  9th  ed.,  Vol.  IV. 
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b.  Writs  of  certiorari  from  the  Supreme  Court. —  Here  again  the  reference 
is  to  the  Evarts  act.  Such  a  writ  (a)  can  be  directed  to  the  circuit  court  of 
appeals  only,  and  (b)  may  be  asked  only  in  those  cases  where  the  ultimate 
decision  of  that  court  is  final.  While  the  Supreme  Court  has  often  dis- 
claimed an  intention  to  uae  this  writ,^^  it  has  grown  .quite  common.  The 
statute  gives  the  court  a  wide  discretion 'as  to  time/^  but,  as  a  rule,  such  a 
writ  should  not  be  asked  until  a  final  decision  is  had  below.  The  application 
is  by  petition  to  the  Supreme  Court,  accompanied  by  a  printed  record  of  the 
case,  and  the  question  on  which  the  writ  is  desired  is,  after  due  notice, 
moved  on  a  motion  day  and  submitted  by  written  briefft.  The  effect  of  the 
writ,  if  granted,  is  to  remove  the  question  to  the  Supreme  Court;  and  it  is 
thereafter  proceeded  with  there,  as  if  brought  up  on  an  appeal.^®^  The 
precedents  on  certiorari  under  the  Evarts  act  (now  Judicial  Code,  §§  239- 
241)  are  already  numerous  and  may  be  consulted  with  profit.^®^  Where  a 
mandate  has  issued  from  the  Supreme  Court  directing  the  district  court  to 
modify  its  decree  in  accordance  with  the  Supreme  Court's  opinion,  a  per- 
emptory mandamus  may  issue  from  the  circuit  court  of  appeals  enforcing 
obedience  of  such  mandate.^®*  But  a  writ  of  mandamus  is  no  propfer  sub- 
stitute  for  a  writ  of  error,  and  mandamus  will  not  lie  to  compel  a  court  of 
bankruptcy  to  dismiss  proceedings  in  bankruptcy  against  an  alleged  bank- 
rupt on  the  ground  that  the  petition  in  bankruptcy  failed  to  show  that  the 
alleged  bankrupt  was  subject  to  the  jurisdiction  of  the  court.^^ 


180.  See  Forsyth  v.  Hammond,  166  U.  S. 
506. 

ISO.  Compare  The  Conqueror,  166  U.  S. 
110. 

IW.  Hubbard,  v.    Todd,    171    U.    S.    474. 

193.  American  Const.  Co.  v.  Jacksonville, 
etc.,  148  U.  S.  372;  Lav  Ow  Bew  v.  U.  S., 
144  U.  S.  47;  Chicago,  etc.,  v.  Osborne,  14!5 


U.  S.  354.  For  forms  see  Desty's  Federal 
Procedure,  9th  ed.'.  Vol.  IV. 

198.  Ex  parte  Chicago  Title  &  Trust  Co. 
(C.  C.  A.,  7th  Cir.),  16  Am.  B.  R.  848, 
146  Fed.  742, 

194.  Matter  of  Riggs  (Sup.  Ct.),  22  Ahl 
B.  R.  720,  214  U.  S.  9. 


SECTION  TWENTY-glX. 


ARBITRATION  OF  CONTROVERSIES. 

§  26.  Arbitration  of  Controversies. —  a  The  trustee  may,  pur- 
suant to  the  direction  of  the  court,  submit  to  arbitration  any  con- 
troversy arising  in  the  settlement  of  the  estate. 

b  Three  arbitrators  shall  be  chosen  by  mutual  consent,  or  one 
by  the  trustee,  one  by  the  other  party  to  the  controversy,  and  the 
third  by  the  two  so  chosen,  or  if  they  fail  to  agree  in  five  days  after 
their  appointment  the  court  shall  appoint  the  third  arbitrator. 

c  The  written  finding  of  the  arbitrators,  or  a  majority  of  them, 
as  to  the  issues  presented,  may  be  filed  in  court  and  shall  have  like 
force  and  effect  as  the  verdict  of  a  jury. 


Analogous  provisions:     In  U.  S.:     Act  of  1867,  §  17,  R.  S.,  §  5061;   Act  of  1800.  S  43. 

In  Eng.:.  Act  of  1883,  §  57(6). 
Cross-references:     To  the  law:     Jurisdiction  of  court  of  bankruptcy  to  determine  contro- 
versies, §§  2(7),  23. 
CompromiBe  of  controversies,  §  27. 
To  the  General  Orders:     Application  to  submit  controversies  to  arbitrators,  XXXIII. 
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SYNOPSIS  OF  SECTION. 


ARBITRATION   OF  CONTROVERSIES. 


I.  Axbitration,  552. 

a.  In  generaly  552. 

b.  Scope  and  practice^  553. 

n.  Arbitrators,  How  Chosen,  553. 
m.  Effect  of  Arbitration,  553. 


I.  ARBITRATION. 

a.  In  general. —  Under  subsection  a  of  this  section,  "  any  controversy 
arising  in  the  settlement  of  the  estate,"  may  be  submitted  to  arbitration. 
General  Order  XXXITI  controls  as  to  the  application  for  the  submission  of 
such  a  controversy  to  arbitration. 

[552] 
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Effect  of  Arbitration. 


553. 


b.  Scope  and  practice. —  This  section  provides  a  means  to  judgment  by 
lay  judges.  It  resembles  a  similar  practice  in  most  of  the  States;  and  is 
availed  of  as  rarely.  Under  the  English  law,  no  application  to  court  is 
necessary ;  the  trustee  may  submit  to  arbitration,  if  the  committee  of  inspec- 
tion consent.^  With  us,  the  direction  of  the  court  must  first  be  obtained. 
The  proceeding  is  initiated  by  a  petition,  which  should  specify  "  the  subject- 
matter  of  the  controversy  and  the  reasons  why  the  trustee  thinks  it  proper 
and  most  for  the  interest  of  the  estate  that  the  controversy  should  be  settled 
bv  arbitration  or  otherwise."  ^  Both  the  law  and  general  orders  are  silent 
as  to  what  notice  is  required;  the  analogies  of  the  statute  suggest  the  same 
notice  as  that  required  on  the  settlement  of  controversies.^  The  notice  should, 
however,  take  the  form  of  an  order  to  show  cause.  The  granting  of  the 
order  is  discretionary.  Under  the  former  law,  it  could  not  be  addressed  to 
the  register.*    Now  it  can,  and  almost  invariably  will  be,  to  the  referee.^ 

n.  ARBITRATORS,  HOW  CHOSEN. 

Subsection  b  provides  the  method  of  choosing  arbitrators.  The  statute 
requires  no  elucidation.  It  is  construed  strictly.  The  arbitrators  must  be 
chosen  in  one  of  the  ways  indicated,  or  their  finding  will  be  set  aside.^ 
Once  chosen,  the  practice  thereafter  should  conform  to  that  on  arbitrations 
in  the  State  courts.  The  inquiry  is  necessarily  somewhat  informal,  but  the 
findings  must  be  reduced  to  writing  and  signed  by  the  arbitrators,  or  a 
majority  of  them.''    It  should  be  filed,  not  with  the  referee,  but  in  the  district 

r 

court  clerk's  office. 

III.  EFFECT  OF  ARBITRATION. 

The  findings  when  filed  become  in  effect  the  verdict  of  a  jury.  They  need 
not  be  formally  approved  by  the  court.  But  they  may  be  set  aside  by  the 
district  judge ;®  they  are  also  subject  to  review  in  the  same  way  a  verdict  is. 
If  not  set  aside  by  the  judge  or  on  appeal,  the  findings  are  res  adjvdicata 
on  all  parties  to  the  proceeding,  even  in  a  collateral  action.® 


1.  Eng.  Act  of  1883,  §  57(6). 

2.  General  Order  XXXIII. 

S.    See    Bankr.    Act,    %    58-a(7).      Note, 
also,  In  re  Hoole,  3  Fed.  496. 
4-  In  re  Graves,  Fed.  Cas.  5,709. 

5.  Bankr.  Act,  |  38-a(4). 

6.  In  re  McLam   (D.  C,  Vt),  3  Am.  B. 


R.  245,  97  Fed.  922.     See  also  In  re  Dib- 
blee,  Fed.  Cas.  3,885. 

7.  Bankr.  Act,  §  26-c. 

8.  In    re   McLara    (D.    C,    Vt.),    3    Am. 
B.  R.  245,  97  Fed.  922. 

9.  Johnson  v.  Worden,  13  N.  B.  R.  355. 


SECTION   TWENTY-SEVEN. 


COMPROMISES. 

§  27.  Compromises. —  a  The  trustee  may,  with  the  approval  of 
the  court,  compromise  any  controversy  arising  in  the  administra- 
tion of  the  estate  upon  such  terms  as  he  may  deem  for  the  best 
interests  of  the  estate. 


Analogous  provisions:    In  U.  S.:    Act  of  1867,  §  14,  R.  S.,  |  5061;  Act  of  1841,  §  11. 

In  Eng.:     Act  of  1883,  §  57(7). 
Cross-references:     To  the  law:     Power  of  bankruptcy  court  to  determine  controversies 
§  2(7). 
Compositions,  confirmation  and  setting  aside,  §f   12,   13. 
Arbitration  of  controversies,  §  26. 

Notice  to  creditors  of  proposed  compromise,  §  58-a(7). 
To  the  General  Orders:     Compounding  or  settlement  of  claims  or  debts,  XXVTII. 
Application  by  trustee  to  settle  or  compound  claims  or  debts,  XXXIII. 


SYNOPSIS  OF  SECTION. 
COMPROMISES, 


I.  Compromises,  554. 

a.  Scope  of  sectioUy  554. 

b.  Practicej  555. 


I'n 


li 


'•  f 


.' 


L  COMPROMISES. 

a.  Scope  of  section. —  This  section  sliould  not  be  confused  with  §  12  on 
compositions.  It  is  intended  to  supply  a  summary  and  inexpensive  way  of 
settling  questions  arising  in  the  administration  of  bankrupt  estates.  It  is 
most  often  used  in  connection  with  contests  on  claims  filed  against  the  estate, 
or  the  contested  collections  of  claims  due  the  estate.  It  cannot,  of  course,  be 
resorted  to  where  the  matter  in  controversy  is  the  right  to  a  discharge.  But 
any  controversy  arising  in  the  administration  of  the  estate  may  be  com- 
promised.^ There  is  no  authority  to  compel  dissenting  creditors  of  a  bank- 
rupt corporation  to  give  up  their  existing  claims  and  in  their  stead  to  accept 
stock  in  a  new  corporation  to  be  formed  to  take  over  all  the  assets  of  the 
bankrupt,  and  to  assent  to  many  other  provisions  such  as  are  usually  con- 

1.  In  re  Northampton  Portland  Cement  Co.  (D.  C.  Pa.),  25  Am.  B.  R.  565,  179  Fed.  726. 

[654] 
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tained  in  a  contract  of  reorganization,  even  though  such  a  plan  may  seem 
desirable  and  the  usual  course  of  administration  is  certain  to  result  in  a 
heavy  loss.^ 

b.  Practice. —  Here  also  the  proceeding  is  initiated  by  a  petition,  which 
may  be  made  by  the  trustee,  the  bankrupt,  or  a  creditor.*  It  should  be  filed 
with  the  referee,  if  the  case  has  been  referred.  The  subject-matter  of  the 
controversy  and  the  reasons  why  there  should  be  a  compromise  must  be  clearly 
and  distinctly  set  forth.*  The  referee,  on  the  filing  of  such  a  petition,  sets  a 
day  and  place  for  the  hearing  and  gives  notice  to  all  creditors  and  persons 
interested,  in  the  usual  way.^  The  notice  should  also  contain  a  direction  to 
show  cause  why  the  proposed  compromise  should  not  be  allowed.  The 
hearing  is  before  the'r^etee,  not  the  judge,  and  conforms  to  like  hearings 
on  similar  notice  or  order.  The  compromise  must  be  **  with  the  approval  of 
the  court,"  which  means  that  even  the  action  of  the  creditors  on  the  proposi- 
tion is  not  final.®  The  referee  may  disapprove  their  action.  His  decision 
may  be  reviewed  by  the  district  judge,  on  proper  and  timely  application.'' 
Compromises  are  often  agreed  to  informally  at  meetings  of  creditors  where 
more  than  a  majority  in  number  and  amount  are  present.  This  practice  is, 
however,  unsafe,  as  the  section  is  construed  strictly.®  The  reported  cases 
are  few  and,  other  than  those  previously  referred  to,  are  set  out  in  the 
foot-note.* 


8.  In  re  Northampton  Portland  Cement 
Co.  (D.  C,  Pa.),  25  Am.  B.  R.  565,  179 
Fed.  726;  In  re  Woodend  (D.  C,  N.  Y.), 
12  Am.  B.  R.  768,  133  Fed.  593. 

3.  General  Order  XXVIII. 

4.  Compare   General   Order   XXXIII. 

5.  Though  the  general  order  seenm  to 
leave  the  kind  and  duration  of  the  notice 
to  the  referee,  it  should  be  by  publication 
and  mailing  and  a  ten  days'  notice.  See 
Bankr.  Act,  f  58-a(7)-b-c. 

8.  Note  the  reasons  for  this  in  In  re  Hey- 
man  (D.  C,  N.  Y.),  5  Am.  B,  R.  808,  104 
Fed.  67T;  In  re  Kranich  (D.  C,  Pa.),  23 
Am.  B.  R.  550,  553,  174  Fed.  908,  citing 
Collier  on   Bankruptcy    (4th   ed.),   p.   275. 

Approval  by  the  court;  compromise  pro- 
posed by  debtor.— In  the  case  of  In  re 
Herman ,  supra.  Brown,  District  Judge, 
said:  "I  am  of  the  opinion  that  section 
27,  and  section  58  (7)  and  section  56-a,  so 
far  as  the  latter  affect  settlements  of 
claims  or  controversies  between  the 
trustees  and  others,  are  to  be  construed 
together;  that  any  compromise  proposed 
by  the  trustees  under  section  27  should  be 
submitted  to  the  creditors  in  accordance 
with  section  58  (7),  and  that  the  action 
of  the  creditors  thereon  under  section  56 
is  not  absolutely  conclus-ive,  but  may  for 
good    cause    b«    disallowed    bv    the    court 


under  section  27;  and  that  a  compromise 
in  like  manner  proposed  to  creditors  by 
the  debtor  is  equally  subject  to  the  judg- 
ment of  the  court  under  section  27.  There 
is  no  specific  provision  as  to  what  shall 
be  the  consequence  of  the  mere  approval 
by  the  creditors,  at  a  creditors'  meeting  of 
a  proposed  compromise  submitted  to  it 
by  the  debtor.  The  ease,  as  it  seems  to 
me,  must  necessarily  come  ultimately  under 
section  27,  from  the  fact  that  no  com- 
promise with  the  debtor,  and  no  release  to 
him  can  possibly  be  effected  except  through 
the  trustee.  Notwithstanding  any  pre- 
vious vote  by  creditors,  the  compromise 
must  still  be  carried  out  and  executed  by 
the  trustee.  It  becomes,  therefore,  a  com- 
promise by  and  through  the  trustee,  and 
hence  falls  under  section  27,  and  must 
therefore  have  the  *  approval  of  the  court.*  ** 

7.  See  General  Order  XXVII. 

8.  Compare  In  re  Dibblee,  Fed.  Gas. 
8,885;    Duff  v.   Hopkins,  33   Fed.   599. 

9.  In.  re  Phelps  (Ref.,  N.  Y.),  3  Am. 
B.  R.  396;  Blight  v.  Ashley,  Fed.  Gas. 
1,541;  In  re  Franklin  Fund,  etc.,  Fed.  Gas. 
5,058;  In  re  Rowe,  Fed.  Gas.  12.092:  In 
re  Firemen's  Ins.  Go.,  Fed.  Gas.  4,796;  In 
re  Furbish,  Fed.  Gas.  5,159;  In  re  Hoolo, 
3  Fed.  496;  In  re  Linderman  (D.  G.,  Pa.), 
22  Am.  B.  R.  131,  166  Fed.  593. 


SECTION   TWENTYEIGHT. 


DESIGNATION  OF  NEWSPAPERS. 

§  28.  Designation  of  Newspapers. —  a  Courts  of  bankruptcy  shall 
by  order  designate  a  newspaper  published  within  their  respective 
territorial  districts,  and  ini;he  county  in  which  the  bankrupt  resides 
or  the  major  part  of  his  property  is  situated,  in  which  notices 
required  to  be  published  by  this  act  and  orders  which  the  court  may 
direct  to  be  published  shall  be  inserted.  Any  court  may  in  a  par- 
ticular case,  for  the  convenience  of  parties  in  interest,  designate 
some  additional  newspaper  in  which  notices  and  orders  in  such  case 
shall  be  published. 


Analogous  provisions:    In  U.  S.:     Act  of  1867,  {  ^h  as  amended,  R.  S.,  |  6019;  Act  of 
1841,  §  7. 
In  £ng.:     None. 
Cross-references:     To  the  law:     Publication  of  notices  to  creditors,  S  68-b. 
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SYNOPSIS  OF  SECTION. 


DESIOBTATION  OF  MBli¥9PAPBIUL 


I.  Newspapers,  656. 

a.  Comparative  legislation^  556. 

b.  ResiUt  of  section,  557. 


I.  NEWSPAPERS. 

a.  Comparative  legislation. — All  bankruptcy  notices  in  England  are 
officially  gazetted  by  the  Board  of  Trade,  and  published,  if  in  London,  in  the 
London  "  Gazette;"  if  elsewhere,  in  a  local  paper.*  Under  our  law  of  1867, 
the  marshal  attended  to  the  publication,  the  paper  being  fixed  by  the  judge 
before  the  amendment  of  1874,  and  the  papers,  one  or  more,  being  designated 
by  the  marshal  thereafter.^  The  present  provision  is,  therefore,  new.  It 
makes  for  uniformity. 


1.  Eng.  Act  of  Bankruptcy,   1883, 

2.  Act  of  1867,  §  11,  R.  S.',  §  5019. 


13,  20,  etc.    General  Rules  280,  281,  etc. 


[556] 
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b.  B^snlt  of  section. —  The  result  of  this  section  has  been  a  standing  order 
in  each  district,  specifying  the  newspaper  in  each  county  in  which  bank- 
ruptcy notices  are  required  to  be  published.  This  general  designation  is  in 
practice  made  by  the  judge.  A  referee,  being  also  a  court  of  bankruptcy  in 
each  case  referred  to  him,  can  designate  the  paper  in  which  the  notice  in 
that  case  shall  be  published,  provided  the  judge  shall  not  already  have 
designated  one  for  that  county.  It  sometimes  becomes  wise  to  designate  an 
additional  newspaper  in  a  particular  case,  as  where  partnership  bankrupts 
reside  in  different  districts.  The  judge  or  the  referee  is  empowered  so  to  do 
by  the  statute.  The  only  notice  which  must  be  published  is  that  of  the  first 
meeting.^    After  that,  there  is  no  publication,  unless  "  the  court  shall  direct." 


S.  See  Bankr.  Act,  S  58-b.  For  effect  of 
failure  to  publish,  under  the  old  law,  see 
In  re  Hall,  Fed.  Gas.  5,922.     For  effect  of 


publication  under  law  of  1898,  see  under 
§  58,  post,  and  compare  Smith  v.  Br  inker- 
hoff,  6  N.  Y.  305. 


SECTION  TWENTY-NINE. 


OFFENSES. 
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§  29.  Offenses. —  a  A  person  shall  be  punished,  by  imprisonment 
for  a  period  not  to  exceed  five  years,  upon  conviction  of  the  offense 
of  having  knowingly  and  fraudulently  appropriated  to  his  own  use, 
embezzled,  spent,  or  unlawfully  transferred  any  property  or  secreted 
or  destroye<l  any  document  belonging  to  a  bankrupt  estate  which 
came  into  his  charge  as  trustee. 

b  A  person  shall  be  punished,  by  imprisonment  for  a  period  not 
to  exceed  two  years,  upon  conviction  of  the  offense  of  having  know- 
ingly and  fraudulently  (1)  concealed  while  a  bankrupt,  or  after  his 
discharge,  from  his  trustee  any  of  the  property  belonging  to  his 
estate  in  bankruptcy;  or  (2)  made  a  false  oath  or  account  in,  or  in 
relation  to,  any  proceeding  in  bankruptcy;  (3)  presented  under  oath 
any  false  claim  for  proof  against  the  estate  of  a  bankrupt,  or  used 
any  such  claim  in  composition  personally  or  by  agent,  proxy,  or 
attorney,  or  as  agent,  proxy,  or  attorney ;  or  (4)  received  any  material 
amount  of  property  from  a  bankrupt  after  the  filing  of  the  petition, 
with  intent  to  defeat  this  act;  or  (5)  extorted  or  attempted  to  extort 
any  money  or  property  from  any  person  as  a  consideration  for  acting 
or  forbearing  to  act  in  bankruptcy  proceedings. 

c  A  person  shall  be  punished  by  fine,  not  to  exceed  five  hundred 
dollars,  and  forfeit  his  office,  and  the  same  shall  thereupon  become 
vacant,  upon  conviction  of  the  offense  of  having  knowingly  (1)  acted 
as  a  referee  in  a  case  in  which  he  is  directly  or  indirectly  interested; 
or  (2)  purchased,  while  a  referee,  directly  or  indirectly,  any  property 
of  the  estate  in  bankruptcy  of  which  he  is  referee;  or  (3)  refused, 
while  a  referee  or  trustee,  to  permit  a  reasonable  opportunity  for  the 
inspection  of  the  accounts  relating  to  the  affairs  of,  and  the  papers 
and  records  of  estates  in  his  charge  by  parties  in  interest  when 
directed  by  the  court  so  to  do. 

d  A  person  shall  not  be  prosecuted  for  any  offense  arising  under 
this  act  unless  the  indictment  is  found  or  the  information  is  filed  in 
court  within  one  year  after  the  commission  of  the  offense. 

[558] 


i 


,^^ 


§  29.] 


Synopsis  of  Section. 


559 


Analogous  provisions:    In  U.  S.:     As  to  offenses  by  the  bankrupt,  Act  of  1867,  §  44,  R.  S., 
I  5132;  As  to  offenses  by  officers  or  others.  Act  of  1867,  §|  45,  46,  R.  S.,   {  5012. 
In  Ens^:     Debtors  Act  of  1860,  Part  II. 
Cross-references:     To  the  law:     "Conceal,"  terra  defined,  S  1(22). 

Jurisdiction  to  arraign,  try  and  punish  bankrupts  and  others  for  violations  of 

act,  §  2(4). 
Duties  of  bankrupt  specified,  §  7. 

Discharge  barred  by  commission  of  offense  punishable  under  this  section,  §  14-b. 
Jurisdiction  to  try  offenses,  §  23-c. 
Duties  of  referees  prescribed,  §  39. 
Duties  of  trustees  prescribed,  §  47. 


SYNOPSIS  OF  SECTION. 


OFFBN9B9. 


I.  Bankruptcy  Crimes  in  General,  560. 

a.  Comparative  legislationt  560. 

b.  How  section  is  construed]  application,  560. 

c.  Offenses  knowingly  and  fraudulently  committed^  561. 

d.  Jurisdiction,  561. 

e.  Indictmeni  or  information,  561. 

(1)  In  general,  561. 

(2)  False  oath;  indictment,  562. 

(3)  Concealment  of  property;  indictment,  562. 

(4)  Conspiracy  to  conceal  property;  indictment,  563. 

f.  Practice  in  general,  564. 

n.  Offenses  by  a  Trustee  and  Punishment,  564. 

a.  Wfiat  constitute  the  offenses,  564. 

b.  Punishment,  564. 

IIL  Offenses  by  Other  Than  Officers  and  Punishment,  564. 

a.  By  a  bankrupt,  564. 

b.  Concealment  of  property,  565. 

c.  Fcdse  oath,  567. 

d.  Punishment,  568. 

e.  Offenses  by  others,  568. 

(1)  In  general,  568. 

(2)  Presenting  a  false  claim,  568. 

(3)  Receiving  property  with  intent  to  defeat  the  act,  569. 

(4)  Extorting  money,  569. 

(5)  Conspiracy,  569. 

(6)  Punishment,  570. 

IV.  Offenses  by  a  Referee  and  Punishment,  570. 

a.  In  general,  570. 

b.  Punishment,  570. 

V.  No  Prosecution  After  One  Year,  570. 
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L  BANKRUPTCY  CRIMES  IN  GENERAL. 

a.  Comparative  legislation. — ^An  enumeration  of  offenses  is  properly  no 
part  of  a  bankruptcy  law.  The  debtors  act  of  1869  in  England  gives  a  long 
catalogue  of  acts  or  omissions  on  the  part  of  the  bankrupt  which  constitute 
crimes  punishable  by  imprisonment  at  hard  labor  for  from  one  to  two  years.^ 
Officers  and  other  persons,  indeed,  even  the  bankrupt,  may  also  be  punished 
for  other  offenses,  such  as  malfeasance  in  office  or  false  swearing,  under 
general  statutes  or  the  common  law.  This  seems  to  have  been  the  rule  in 
this  country  prior  to  the  act  of  1867.  That  statute*  made  many  wrongful 
acts  on  the  part  of  the  bankrupt  —  some  covered  and  some  not  by  the  pn^seiu 
law  —  misdemeanors  punishable  by  not  to  exceed  three  years'  imprison- 
ment ;  v'hile  any  officer  who  intentionally  took  excessive  fees  '  was  liable  to  a 
like  imprisonment,  as  well  as  a  fine  and  the  forfeiture  of  his  office.  Bui 
offenses  against  the  law  by  others  were  not  made  crimes  or  misdemeanors 
by  the  statute.  The  present  section  differs  greatly  from  those  in  the  former 
law,  and  the  older  cases  are  comparatively  of  little  value. 

b.  How  section  is  con^tmed ;  application. —  Being  highly  penal  in  its  eifect. 
the  section  must  be  strictly  construed.*  This  is  a  familiar  rule  of  statutorv 
interpretation  and  is  specially  applicable  to  a  provision  like  this  where 
new  offenses  are  created  and  denounced.'  This  section  does  not  make 
criminal  an  act  of  the  bankrupt  committed  before  the  bankruptcy  f  although 
the  offense  may  be  continued  after  bankruptcy  and  thus  the  bankrupt  become 
amenable  to  its  provisions.''^ 

c.  Offenses  knowingly  and  fraudulently  conunitted. —  The  ofiFenses,  punish- 
able by  imprisonment  pursuant  to  this^  section,  all  involve  the  element  of 
conscious    fraud,    namely,    knowingly    and    fraudulently    transferring  or 
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1.  8ee  Baldwin  on  Bankruptcy  (8th  ed.), 
p.  490  et  seq. 

2.  Act  of   1867,  §   44,  R.   S.,   §   5132. 
8.  Act  of   1867,   §   45,  R.  S.,   §   5012. 

4.  Construction  of  section. —  Field  v.  U. 
R.  (C.  C.  A.,  8th  Cir.),  14  Am.  B.  R.  507, 
137  Fed.  6,  holding  that  where  a  statute 
is  plain  and  unambiguous,  the  courts  may 
not  lawfully  extend  it  by  interpretation 
to  a  class  of  persons  who  are  excluded  from 
its  effect  by  its  terms  for  the  reason  that 
their  acts  may  be  more  mischievous  than 
those  of  the  class  whose  deeds  it  denounces. 

5.  U.  S.  V.  Lake  (D.  C,  Ark.).  12  Am. 
B.  R.  270,  129  Fed.  499.  See  also  U.  S. 
V.  Wiltberger,  5  Wheat.  96,  5  L.  Ed.  37; 
U.  S.  V.  Clayton,  Fed.  Cas.  No.  14,814;  In 
re  McDonough,   49   Fed.   360. 

6.  Acts  prior  to  bankruptcy. — ^In  the  case 
of  In  re  Steed  (D.  C,  N.  Car.),  6  Am.  B.  R. 


73,  107  Fed.  682;  United  States  v.  Coin 
(D.  C,  N.  Y.),  15  Am.  B.  R,  357,  142  Fed. 
983,  the  court  said:  "This  provision  of 
the  bankrupt  act  does  not  make  any  act 
of  the  bankrupt  before  the  bankruptcy 
criminal.  But  if  a  bankrupt,  before  the 
bankruptcy,  has  concealed  his  property, 
and,  after  his  trustee  is  appointed,  con- 
tinues to  conceal  it  from  the  trustee,  he 
is  criminally  liable  under  this  section,  and. 
if  indicted  for  such  crime,  evidence  of 
his  acts  of  concealment  before  the  bank- 
ruptcy, as  well  as  those  subsequent  there- 
to, would  undoubtedly  be  admissible  as  a 
part  of  the  res  gestw.** 

7.  As  in  the  case  of  a  continuing  conceal- 
ment, see  U.  S.  V.  Cohn  (D.  C,  N.  Y.),  l'^ 
Am.  B.  R.  357,  142  Fed.  983;  U.  S.  v. 
Goldstein  (D.  C,  Vo.),  12  Am.  B.  R.  TS-"), 
132  Fed.  789. 
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embezzling  property,  or  concealing  it  from  .the  trustee,  and  committing 
perjury  by  taking  a  false  oath  during  the  proceeding.® 

d.  Juisdiotion. —  The  district  court  sitting  in  bankruptcy  has  jurisdiction 
to  arraign,  try,  and  punish  any  person  who  has  committed  any  'of  the  offenses 
enumerated  in  this  section.®  So  had  the  circuit  court.^^  So,  it  seems,  have 
the  State  courts,  imder  State  laws  making  the  same  acts  crimes. ^^  Likewise, 
the  Federal  courts  in  the  exercise  of  their  customary  criminal  jurisdiction, 
have  power  to  try  and  punish  for  crimes  committed  in  bankruptcy  proceed- 
ings, other  than  those  enumerated  in  the  law.^^ 

e.  Indietmtnt  or  information. — (1)  In  oenebal. —  The  use  of  word 
''  information  "  in  §  29-d  seems  to  indicate  that  a  prosecution  under  this 
section  can  be  by  information.^  Since  In  re  Wilson,"  and  Mackin  v.  U.  S.,^* 
however,  it  may  be  doubted  whether  any  offense  referred  to  in  subsections 
a  and  b  —  each  one  being  a  crime,  rather  than  a  misdemeanor — ^can  be 
proceeded  on  save  by  indictment.  The  debtor  being  technically  a  bankrupt  ^* 
from  the  time  even  an  involuntary  petition  is  filed,  an  indictment  will  lie 
before  an  adjudication."  Where  the  indictment  has  been  drawn  under 
U.  S.  R.  S.,  §  5392,  relating  to  false  statements,  and  a  conviction  had,  the 
judgment  will  be  reversed  and  a  sentence  directed  to  be  rendered  under 
section  29.*®  All  matters  necessary  to  constitute  the  offense  must  be  clearly 
pleaded.^  It  is  not  sufficient  to  set  forth  the  offense  in  the  words  of  the 
statute,  unless  these  words  are  sufficient  to  include  all  the  elements  of  the 
offense,  without  uncertainty  and  ambiguity.^  Useful  precedents  will  he 
found  in  cases  cited  in  the  foot-note.^*    Cases  construing  those  subsections  of 


8.  In  re  Gilpin  (D.  C,  Pa.),  20  Aro. 
B    R,  374,  160  Fed.  171. 

9.  See  Bankr.  Act,  |  2(4). 

10.  See  Bankr.  Act,  §  23-c.  Circuit 
courts  were  abolished  by  the  Judicial  Code. 

U.  State  T.  Thompson,  5S  N.  H.  270; 
Commonwealth  v.   Walker,   108   Mass.   309. 

12.  U.  S.  V.  Nihols,  Fed.  Cas.  15,880. 
Contra:  Anon.,  Fed.  Caa.  475. 

18.  U.  S.  V.  Block,  Fed.  Cas.  14,609. 

14.  114  U.  S.  422. 

16.  117  U.  S.  348. 

16.  Bankr.  Act,  §  1(4). 

17.  U.   S.  V.  Meyers,   Fed.  Cas.   15,848. 

18.  Wechsler  v.  United  States  (G.  C.  A., 
2d  Cir.),  19  Am.  B.  R.  1,  158  Fed.  579, 
Tevg.  16  Am.  B.  R.  1,  holding  that  the 
imposition  of  a  sentence  under  §  5392, 
though  erroneous,  did  not  involve  an 
entire  failure  of  prosecution,  and  the  judg- 
ment of  conviction  might  be  reversed  and 
the  cause  remanded  to  the  trial  court  with 
instructions  to  enter  a  new  judgment  im- 
POBing  such  imprisonment  as  §  29  of  the 
bankruptcy  act  permits. 

The  indictment  itself  controls.— >  It  is  im- 
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material  what  statute  the  district  attorney 
had  in  mind  when  he  drew  the  indictment, 
if  the  charges  made  are  embraced  by  some 
statute  in  force.  The  indictment  itself 
must  be  looked  to,  and  if  it  properly 
charges  an  offense  under  the  laws  of  the 
United  States,  that  is  sufficient  to  sus- 
tain it,  although  the  representative  of  the 
United  States  may  have  supposed  that  the 
offense  charged  was  covered  by  a  different 
statute.     Williams  v,  U.  S.,  168  U.  S.  389. 

19.  U.  S.  V.  Prescott,  Fed.  Cas.  16,084. 
Thus,  an  indictment  charging  perjury  for 
omitting  assets  from  schedules  i^  defective 
unless  it  charges  directly  that  there  was 
other  property.  Bartlett  v.  U.  S.  (C.  C.  A., 
8th  Cir.),  5  Am.  B.  R.  678,  106  Fed.  884. 

20.  McNiel  v.  U.  S.  (C.  C.  A.,  5th  Cir.), 
18  Am.  B.  R.  19,  150  Fed.  82,  citing  U.  S. 
V.  Carll,  105  U.  S.  611,  26  L.  Ed.  1135; 
U.  S.  V.  Hess,  124  U.  S.  483,  31  L.  Ed.  516; 
Evans  v.  U.  S.,  153  U.  S.  584,  38  L.  Ed. 
830;  Keck  V.  U.  S.,  172  U.  S.  434,  43  L. 
Ed.  505. 

21.  U.  S.  V.  Chapman,  Fed.  Cas.  14,784: 
U.  S.  V.  Crane,  Fed.  Cas.  14,887;  U:  S.  v. 
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the  law  of  1867  which  made  the  obtaining  of  property  on  credit  on  false 
representation  an  offense,  are  no  longer  in  point.  Such  offenses  can,  how- 
ever, still  be  punished  by  a  proper  proceeding  under  the  State  laws. 

(2)  False  oath  ;  indictment. —  The  indictment  need  not  allege  that  the 
oath  was  corruptly  false.^^  An  allegation  in  indictments  for  perjury  that 
the  defendant's  testimony  was  false  and  that  they  believed  it  to  be  false  is 
sufficient  without  alleging  the  actual  facts.^  An  indictment,  charging  thai 
defendants  conspired  to  give  false  oaths  in  a  bankruptcy  proceeding,  should 
state  what  false  oaths  were  to  be  given,  or  the  subject  thereof  with  such 
reasonable  partictdarity  that  the  defendants  may  be  apprised  of  the  nature 
of  the  charge  against  them.^  If  the  alleged  false  oath  pertains  to  a  state 
ment  of  assets  in  the  bankrupt's  schedule,  the  indictment  must  all^e  in  what 
respects  the  statement  was  deficient,  by  stating  that  property  was  omitted, 
and  describing  such  property.^*^ 

(3)  CoNCBAXMENT  OF  PROPERTY;  INDICTMENT. —  The  Statute  referring 
to  the  offense  of  a  person  having  "  knowingly  and  fraudulently  concealed, 
while  a  bankrupt  or  after  his  discharge,  from  his  trustee  any  property 
belonging  to  his  estate  in  bankruptcy,"  sets  forth  all  the  elements  of  the 
offense,  and  an  indictment  which  uses  the  words  "  unlawfully,  knowingly  and 
fraudulently "  to  characterize  the  word  "  conceal "  is  good,  and  plainly 
excludes  unintentional  acts.  The  indictment  need  not  charge  that  the  alleged 
bankrupt,  at  the  time  of  the  alleged  concealment  of  his  property,  knew  that 
a  trustee  had  been  appointed  or  the  name  of  the  trustee.  The  mode  of  the 
concealment  is  also  entirelv  immaterial  and  need  not  be  set  forth  in  the 
indictment,  and  no  allegation  of  ownership  is  made  essential  by  the  statute. 
save  that  the  property  was  property  "  belonging  to  his  estate  in  bank- 
ruptcy." ^  It  is  sufficient  to  charge  that  the  bankrupt  has  "  knowingly  anJ 
fraudulently  concealed  and  secreted  "  property.^^  An  indictment,  charging 
that  defendant  unlawfully,  knowingly,  wilfully  and  fraudulently  concealed 
from  his  trustee  certain  property,  carries  with  it  a  sufficient  averment  that 
defendant  knew  that  said  property  belonged  to  his  estate  in  bankruptcy.^ 


Latorre,  Fed.  Cas.  15,567;  U.  S.  v.  Jack- 
son, 2  Fed.  502;  U.  S.  v.  Lake,  12  Am. 
B.  R.  270,  129  Fed.  499  (sustaining  al- 
legation as  to  false  oath  to  schedules  by 
an  officer  of  a  corporation)  ;  Jacobs  v. 
United  States  (C.  C.  A.,  Ist  Cir.),  20  Am. 
B.  R.  550,  161  Fed.  694. 

22.  United  States  v.  Hearing,  26  Fed. 
744;  Kovaloff  v.  United  States  (C.  C.  A., 
7th  Cir.),  28  Am.  B.  R.  767. 

23;  Uiiited  States  v.  Freed  (C.  C.  S. 
Dak.),  25  Am.  B.  R.  89,  179  Fed.  236. 

24.  United  States  v.  Waldman  (C.  C 
N.  Y.),  26  Am.  B.  R.  677. 

25.  Bartlett  v.  U.  S.  (C.  C.  A.,  9th  Cir.), 
5  Am.  B.  R.  678.  106  Fed.  884. 

Sufficiency     of    description. —  An    indict- 


ment against  the  president  of  a  bankrupt 
corporation  for  making  a  false  oath  to  its 
schedules,  may  describe  the  assets  charged 
to  have  been  fraudulently  and  knowingly 
omitted  from  such  schedules  as  **  one  bun- 
dred  and  fifty  thousand  dollars  in  lawful 
money  of  the  United  States."  U.  S.  v. 
Lake'  (D.  C,  Ark.),  12  Am.  B.  R.  270, 
129  Fed.  499. 

26.  United  States  v.  Comstock   (Cir.  Ct, 
Mass.),  20  Am.  B.  R.  520,  162  Fed.  416. 

2ea.  United    States    v.    Phillips    (D.  C, 
N.  Y.),  27  Am.  B.  R.  625. 

27.  McNiel   v.   United  States    (C.  C.  A, 
5th  Cir.),   18  Am.   B.  R.   18,  150  Fed.  83. 
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(4)  CoNSPiBACY  TO  CONCEAL  PROPERTY;  INDICTMENT.^ —  An  indictment, 
under  section  5440  of  the  U.  S.  R.  S.,  of  a  conspiracy  to  violate  section  29-b, 
which  charges  defendants  with  conspiring  that  a  bankrupt  corporation  shall 
conceal  its  assets,  is  not  insufficient,  because  it  appears  that  the  defendants 
were  not  bankrupts.^  An  indictment  under  this  section  for  conspiracy  to 
commit  the  criminal  offense  of  knowingly  and  fraudulently  concealing  prop- 
erty of  a  partnership  from  their  trustee  in  bankruptcy,  is  not  insufficient 
because  it  fails  to  allege  that  a  trustee  was  actually  appointed,  where  the 
indictment  avers  that  the  conspirators  contemplated,  anticipated  and  planned 
that  an  involuntary  petition  in  bankruptcy  should  be  filed  and  the  partners 
should  be  adjudicated  bankrupts  and  a  trustee  should  thereafter  be  appointed 
for  their  estate.^  But  section  2'9-d  providing  that  "  a  person  shall  not  be 
prosecuted  for  any  offense  arising  under  this  act  unless  the  indictment  is 
found  or  the  information  filed  in  court  within  one  year  after  the  commission 
of  the  offense,"  is  inapplicable  to  an  indictment  under  section  5440  of  the 
U.  S.  R.  S.  for  conspiracy  to  commit  an  offense  arising  under  the  bankruptcy 
act.^*  If  the  act  of  conspiracy  was  committed  prior  to  bankruptcy  it  must  be 
alleged  that  it  was  in  contemplation  of  such  bankruptcy.^^  An  indictment 
which  charges  that  defendants,  contemplating  bankruptcy  proceedings  against 
the  bankrupt,  a  corporation,  conspired  to  conceal  from  the  trustee  in  bank- 
ruptcy property  belonging  to  the  estate  in  bankruptcy  of  the  said  corporation 


28.  See  under  this  section,  sub- title 
"Conspiracy,"  post,  p.  669. 

29.  Cohen  v.  United  States  (C.  C.  A., 
2d  Cir.),  19  Am.  B.  R.  8,  157  Fed.  651, 
affg.  15  Am.  B.  R.  357;  United  States 
f.  Young  &  Holland  Co.  (Cir.  Ct.,  R.  I.), 
22  Am.  B.  R.  484,  170  Fed.  110,  holdinj^ 
that  an  indictment  for  conspiracy  to  con- 
ceal the  assets  of  a  corporation  in  anticipa- 
tion is  not  demurrable  on  the  ground  that 
there  was  no  existing  bankruptcy  when 
the  conspiracy  originated. 

Indictment;  date  of  offense.^  Indict- 
ment«  charging  conspiracy  under  section 
5440,  U.  S.  R.  S.,  and  concealment  under 
section  29-b  of  the  bankruptcy  act,  as  of 
June  9,  1909,  the  date  when  a  demand  for 
the  property  had  been  made  by  the  trustee, 
properly  charge  the  offenses  as  of  that  date, 
notwithstanding  that  the  evidence  given 
thereunder  show  the  offenses  to  have  been 
committed  thirty  days  before  filing  the 
petition  in  bankruptcy,  for  a  refusal  to 
produce  the  property  upon  demand  con- 
stitutes a  continuance  of  the  offenses  as  of 
the  date  charged.  United  States  v.  Stern 
(D.  C,  Pa.),  26  Am.  B.  R.  110,  186  Fed. 
854.  aflTd.  28  Am.  B.  R.  101. 

30.  Radin  v.  United  States  (C.  C.  A.,  ad 
Cir.),  25  Am.  B.  R.  640,  189  Fed.  568. 


31.  United  States  v.  Comstock  (Cir.  Ct., 
R.  I.),  20  Am.  B.  R.  526,  162  Fed.  416. 

32.  An  indictment  for  conspiracy  to  con- 
ceal assets  of  a  bankrupt  estate,  which 
shows  that  the  conspiracy  was  entered  into 
and  the  assets  removed  and  concealed  prior 
to  the  bankruptcy,  but  that  said  acts  were 
done  in  contemplation  of  bankruptcy,  is  not 
allied,  nor  the  conuniseion  of  any  overt 
act  after  the  bankruptcy,  no  offense  un- 
der section  5440  of  the  United  States  Re- 
vised Statutes  is  charged,  even  though  a 
further  conspiracy  to  continue  to  conceal 
the  alleged  concealed  property  is  alleged. 
United  States  v.  Grodson  (D.  C,  111.),  21 
Am.  B.  R.  68,  164  Fed.  157.  An  indictment 
for  conspiracy,  the  substance  of  which  wa* 
that  6,  one  of  the  defendants,  should  pur- 
chase goods  and  that  A,  the  other  defendant, 
should  conceal  them,  and  that  afterward 
B  should  go  into  bankruptcy,  and  that  the 
concealment  should  continue,  with  the  in- 
tention that  at  some  subsequent  time  the 
profit  by  the  concealment  should  be  divided 
between  the  conspirators,  sufficiently 
charged  an  offense  under  section  29-b(l)  of 
the  bankruptcy  act,  1898,  which  punishes^ 
a  concealment  of  property  "  while  a  bank  • 
rupt."  Alkon  v.  United  States  (C.  C.  A., 
1st  Cir.),  22  Am.  B.  R.  489,  163  Fed.  810. 
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and  that  in  pursuance  of  such  conspiracy  they  removed  the  bankrupt's  entire 
stock  of  goods  from  its  place  of  business,  sold  the  same  and  concealed  the 
proceeds  from  the  receiver  and  trustee  in  bankruptcy,  but  contains  no 
allegations  that  any  of  the  defendants  were  officers  of  or  connected  in  anv 
way  with  the  bankrupt,  does  not  state  a  crime,  it  being  no  criminal  offense 
under  the  bankruptcy  act  for  a  person  who  is  not  a  bankrupt  to  conceal  the 
bankrupt's  property  from  the  trustee.^  The  omission  of  the  words  **  know- 
ingly and  fraudulently  "  or  any  equivalent  therefor,  from  an  indictment  for 
conspiracy  to  conceal  from  the  trustee  assets  of  a  bankrupt  estate,  is  fatal  on 
demurrer> 

£.  Practice  in  general. —  There  being  no  rules  or  forms  prescribed  for  the 
practice  under  this  section,  that  practice  should  conform  to  criminal  pro- 
ceedings other  than  in  bankruptcy  in  the  court  where  the  trial  is  had. 

n.  OFFENSES  BY  A  TRUSTEE  AND  PUNISHMENT. 

a.  What  oonstitnte  the  offenses. — Subsection  a  is  new.  Its  purpose  is 
plain,  and  the  words  used  are  of  such  simple  yet  comprehensive  meaning  as 
to  cover  every  intentional  withholding  of  or  parting  with  the  property  of  the 
estate,  or  the  concealment  or  destruction  of  a  document,  by  a  trustee.  The 
words  "  transfer,"  *^  "  document/'  ^  and  "  trustee  "  ^''  have  enlarged  mean- 
ings in  this  law.  An  allegation  that  the  person  named  in  the  indictment  was 
"duly  appointed  trustee,"  is  sufficient;^  although  it  is  better  practice  to 
give  details  as  to  his  appointment  and  qualification.  That  the  act  was 
^*  knowingly  and  fraudulently  "  done  must  be  distinctly  charged  and  clearlv 
proven.  It  seems  also  that  a  trustee  may  commit  the  offense  specified  in 
§  29-b  (2),^  A  trustee  cannot  be  compelled  to  give  testimony  which  may 
tend  to  show  that  he  has  misappropriated  the  funds  of  the  bankrupt's  estate.*^ 

b.  Punishment. —  The  penalty  under  subsection  a  is  imprisonment  and  the 
only  limitation  is  that  the  time  shall  not  be  more  than  five  years. 

in.  OFFENSES  BY  OTHER  THAN  OFFICERS  AND  PUNISHMENT. 

a.  By  a  bankrupt. — This  subject  has  already  been  discussed  elsewhere.*^ 
Any  offense  which,  if  committed  by  a  bankrupt,  can  be  punished  under  this 
subsection  is  also  an  objection  to  his  discharge.  Under  the  rule  that  a  penal 
statute  must  be  strictly  construed,  the  word  "  person  "  as  used  in  clause  h 
of  this  section  does  not  include  an  officer  of  a  corporation  which  is  declared  a 


83.  United  States  v.  Waldman  (C.  C,  N. 
Y.),  26  Am.  B.  R.  677. 

84.  United  States  v.  Comstock    (Cir.  Ct., 
R.  I.),  20  Am.  B.  R.  52.5,  162  Fed.  416. 

35.  Bankr.  Act,  §  1    (25). 

36.  Bankr.  Act,  §  1   (13). 

37.  Bankr.  Act,  §   1    (26). 


38.  Kerrch   v.   United  States    (C.  C.  A.. 
1st  Cir.),  22  Am.  B.  R.  544,  171  Fed.  366. 

39.  See    in   this  section,   post. 

40.  In   re  Smith    (D.  C,  N.  Y.),  7  Am. 
B.  R.  213,  112  Fed.  509. 

41.  See  generaUy  under  Section  Fourteen 
of  this  work. 
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bankrupt.**     But  the  officers  of  a  corporation  may  be  indicted  for  the  crime  of 
concealing  its  assets,  if  they  participated  in  its  commission/^ 

b.  Concealment  of  property. —  The  somewhat  elastic  meaning  of  "  conceal  " 
should  be  borne  in  mind.**     Likewise,  the  necessity  of  charging  and  proving 
that  the  act  was  ^*  knowingly  and  fraudulently  "  done,  as  this  is  an  essential 
element  of  the  crime. *^     So   also   should   the  well-recognized   doctrine  of 
"^  continuing  concealment,"  for  the  continmanee  of  a  concealment  by  a  bank- 
rupt after  bankruptcy  may  constitute  the  offense,**  and  evidence  of  his  acts 
of  concealment  prior  to  bankruptcy  is  admissible  as  part  of  the  res  gestae.*^ 
The  offense  is  completed,  if  the  property  was  concealed  knowingly  and  fraud- 
ulontly  before  bankruptcy,  and  on  the  appointment  of  a  trustee,  the  bankrupt 
fails  to  surrender  it  or  to  disclose  the   disposition  he  has  made  of  it.*"* 
Concealment  of  property  was  also  an  offense  under  the  former  law,  and  the 
cases  then  decided  will  be  found  valuable.**     Those  under  the  present  law  are 
already  numerous,  and  are  cited  under  section  foui'teen.     Not  every  conceal- 
ment which  is  sufficient  to  bar  a  discharge  ^ill,  however,  result  in  an  indict- 
ment and  conviction.     Pleading  and  proof  must,  as  a  rule,  be  more  strict 
where  the  bankrupt  is  put  on  trial  for  a  crime.     The  offense  of  fraudulently 
concealing  assets  is  committed  where  the  bankrupt  dishonestly  applies  money 
or  property  to  his  own  use  or  purposes  so  that  he  himself  or  some  other 


42.  United  States  v.  Lake  (D.  C.  Ark.).  12 
Am.  B.  R.  370,  129  Fed.  499;  Field  v.  United  State* 
<C.  C.  A.  8th  Clr.).  14  Am.   B.  R.  507.  187  Fed.  6. 

43.  In  tndtcttns  a  bankrupt  eorpora* 

tlon  for  an  offense  against  the  Bankruptcy  Act 
of  fraudulently  concealing  assets,  there  Is  no 
Tiec«'S9ity.  In  order  to  show  the  jurisdiction  of  the 
l>ankruptcy  court  to  adjudicate,  that  the  record 
should  negative  the  exceptions  of  the  statute,  al- 
leging that  the  corporation  was  in  fact  engaged 
principally  In  one  of  the  occupations  mentioned 
In  eection  4-b  of  the  Bankruptcy  Act,  United 
States  V.  Freed  (Clr.  Ct..  N.  Y.).  25  Am.  B.  R.  89. 
179  Fed.   236. 

See  under  this  section,  sub-title  "  Conspiracy  to 
conceal  property."   ante,   p.   663. 

44.  Bankr.  Act.  |  1  (22). 

A  criminal  concealment  of  property  by 
a  baniirupt  Is  the  continuous  concealment  of  the 
property  from  the  trustee  during  the  whole  course 
"f  the  bankruptcy  proceedings  or  beyond,  but  to 
prove  such  concealment  it  Is  not  necessarj'  to  take 
up  each  moment  of  the  bankrupt's  life  while  the 
proceedings  last  and  to  prove  what  he  did  as  a 
m^^ans  of  proving  what  he  did  not.  Johnson  v. 
r.  S.  (C.  C.  A.,  1st  Clr.)  20  Am.  B.  R.  724,  163 
Fed.  30. 

44'(.  See  p.  562.  ante;  In  re  Taplin  (D.  C.  Iowa). 
U  Am.  B.  R.  aeo,  13.5  Fed.  861:  U.  S.  v.  Cohn  (C. 
C.  N.  T),  15  Am.  B.  R.  357.  142  Fed.  983;  U.  S. 
V.  Levinson  (D.  C,  S.  Car.),  13  Am.  B.  R.  29; 
In  re  Grlflln  Bros.  (D.  C.  Ala.).  19  Am.  B.  R.  78. 
1*4  Fed.  537;  Klein  v.  Powell  (C.  C.  A..  3d  Clr.), 
23  Am.   B.  R.  494,  174  Fed.  640. 

46.  See  under  Section  Fourteen  of  this  work. 
subtitle    "  Continuing   concealment." 

Contlnalngr  concealment.— Thus  If  a  bank- 
nipt  has  disposed  of  property  belonging  to  him, 
prior  to  the  adjudication,  and  has  the  proceeds 
thereof  in  his  posBession   or  within   his  authority. 


to  use  and  appropriate  subsequently,  th^re  ii  a 
continuing  concealment,  for  which  he  Is  amenable 
to  the  law,  although  the  fact  of  concealment  by 
Intent  and  purpose  took  place  while  he  waA  not  a 
bankrupt.  In  re  Jacobs  &  Verstandlg  (D.  C, 
Ore.),  17  Am.  B.  R.  470,  147  Fed.  797. 

47.  U.  S.  V.  Cohn  (C.  C,  N.  T.),  15  Am.  B.  R. 
367.  142  Fed.  983.  Compare  Matter  of  Gllroy  (D.  C, 
N.  Y.).  14  Am.  B.  R.  627.  638,  140  Fed.  733.  where 
Judge  Holt  says:  "It  Is  a  .serious  defect  In  the 
bankrupt  law  that  it  contains  no  adequate  pro- 
visions for  criminal  punl.shment  for  the  fraudulent 
concealment  of  property  In  contemplation  of  bank- 
ruptcy." 

47a.  Warren  v.  United  States  (C.  C.  A.,  5th 
Clr.),  29  Am.  B.  R.  565,  holding,  that  where  one 
conceals  property  before  bankruptcy,  keeps  It  con- 
cealed until  after  bankruptcy  and  the  appoint- 
ment of  a  trustee,  and  fails  to  surrender  It,  he  is 
guilty  of  the  crime  of  concealing  assets,  although 
the  initial  concealment  was  before  he  became  a 
bankrupt,  the  ofTenae  In  such  case  being  complete 
when  he  falls  to  surrender  the  property  to  his 
trustee  In  bankruptcy  or  to  disclose  to  him  Its 
whereabouts. 

48.  Consult  Vol.  6,  Am.  Dig.,  Century  Ed.. 
"  Bankruptcy."  |  735. 

**  The  term  *  concealed  '  used  in  this  sec- 
tion [in  1  68  of  the  act  of  1799]  Is  one  of  plain  In- 
terpretation and  obviously  applies  to  articles  in- 
tended to  be  secreted  and  withdrawn  from  public 
view  on  account  of  their  being  so  subject  to 
duties,  or  from  some  fraudulent  motive."  U.  S.  v. 
350  Chests  of  Tea,   12  Wheat.  493,   6  L.   Ed.  702. 
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person  whom  he  may  desire  to  benefit  receives  advantage  and  profit  by  the 
concealment;  the  application  of  money  in  good  faith  to  the  payment  of  a 
debt  after  a  petition  in  voluntary  bankruptcy  is  filed  does  not  necessarily 
constitute  a  fraudulent  concealment,  although  as  a  result  of  the  payment  tW- 
creditor  receives  an  undue  advantage/®  A  concealment  from  a  trustee  after 
his  appointment  and  a  failure  to  deliver  over  to  him  upon  demand  any 
property  or  cash  which  the  bankrupt  may  have  in  his  possession,  is  an  oflFense 
as  of  any  date  the  concealment  continues.^  So,  a  concealment  of  property 
by  a  voluntary  bankrupt  after  he  has  filed  his  petition  and  before  the 
appointment  of  a  trustee  is  an  offense  under  this  section.*^^  The  appointment 
of  a  trustee  in  bankruptcy  is  an  essential  element  of  the  offense  of  knovHnglv 
and  fraudulently  concealing  a  bankrupt's  property  from  his  trustee;  but 
such  appointment  of  the  trustee  is  not  an  ingredient  of  the  crime  of  conspirini: 
to  commit  such  offense.*^^  The  bankruptcy  act  does  not  make  it  a  criminal 
offense  for  a  person  who  is  not  a  bankrupt  to  conceal  the  bankrupt's  property 
from  the  trustee.*^  Thus,  there  can  be  no  conviction  unless  it  is  shown  that 
the  defendant  had  been  adjudicated  a  bankrupt."  Although  it  has  been  heM 
that  the  concealment  must  be  by  the  bankrupt,  and  that  an  oflScer  of  a  bank- 
rupt corporation  is  not  liable  to  punishment  for  concealment  by  such  cor- 
poration,^ the  more  effective  rule  seems  to  be,  that,  if  the  officers  of  a  cor- 
poration have  participated  in  the  commission  of  the  offense,  they  may  be 


49.  U.  8.  V.  Lowenstein  (D.  C,  Pa.),  H 
Am.  B.  R.  134,  126  Fed.  884.  This  view 
was    also    taken    under    the    act    of    18^7 

(United  States  v.  Smith,  Fed.  Cas.  No.  16,- 
339),  where  Judjs^e  Hall,  of  the  Northern 
District  of  New  York,  instructed  a  jury  as 
follows:  "If  he,  in  point  of  fact,  received 
money  to  the  extent  of  $2,000,  and  with- 
held it  from  his  creditors  and  from  his 
assignee,  then  he  is  liable  to  be  convicted. 
...  If  he  paid  it  over  to  his  creditors, 
to  honest  creditors,  and  stated  the  fact 
upon  his  examination,  then  he  would  not 
be  liable." 

50.  United  States  v.  Stern    (D.  C,  Pa.), 

26  Am.  B.  R.   110,  186  Fed.   854.  affd.   28 
Am.  B.  R.  101. 

61.  U.  S.  V.  Goldstein  (D.  C,  Va.),  12 
Am.  B.  R.  753,  132  Fed.  789,  in  which  tlie 
court  said:  "It  is  true  that  clause  1  ap- 
plies to  concealing  property  from  the 
trustee,  and  that  in  the  ease  at  bar  the 
aliojred  concealment  was  prior  to  the  ap- 
pointment of  the  trustee.  But  when  a 
])erson  files  his  voluntary  petition  in  bank- 
ruptcy, he  knows  that  a  trustee  will  be 
appointed,  and  that  such  trustee  takes  title 
as  of  the  date  of  the  adjudication.  It  fol- 
lows that  a  concealment  of  property  after 
the  adjudication,  even  if  before  the  appoint- 


ment of  the  trustee,  is  a  concealment  from 
the  trustee." 

52.  Radin    v.    United   States    (C.   C.   A 
2d  Cir.),  25  Am.  B.  R.  640,  189  Fed.  568. 

53.  United  States  v.  Waldraan  (C.  C, 
N.  Y.),  26  Am.  B.  R.  677. 

54.  Gilbertson  v.  United  States  (C.  C. 
A.,  7th  Cir.),  22  Am.  B.  R.  32,  168  Fed. 
672,  holding  that  without  adjudication  as 
a  bankrupt  within  the  meaning  of  the 
bankruptcy  act,  a'  conviction  upon  a  charge 
of  concealing  from  his  trustee,  while  a 
bankrupt,  property  of  the  estate  in  viola- 
tion of  section  29-b,  cannot  be  upheld,  not- 
withstanding proof  of  flagrant  concealment 
of  the  property  from  the  de  facto  tnwtee. 

55.  Field  V.  U.  S.  (C.  C.  A.,  8th  Cir.). 
14  Am.  B.  R.  507,  137  Fed.  6;  United  States 
v.  Lake  (D.  C,  Ark.),  12  Am.  B.  R.  270, 
129  Fed.  499.  These  cases  were  before  thw* 
court  in  Cohen  v.  United  States  (C.  C.  A., 
2d  Cir.),  19  Am.  B.  R.  8,  157  Fed.  653,  am) 
held  inapplicable  where  the  indictment 
charges  a  conspiracy  that  a  bankrupt  cor- 
poration should  conceal  its  assets,  as  dis- 
tinguished from  a  conspiracy  that  the  of- 
ficers of  a  bankrupt  corporation  ahovM  con- 
ceal its  assets. 
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iu  dieted  and  punished  therefor.^*  The  court  may  exclude  evidence  of  facts, 
\^hicli,  though  relevant,  is  too  remote  to  be  material  in  the  circumstances." 
Neither  a  bankrupt's  schedules  in  bankruptcy  nor  his  examination  before  the 
referee,  if  objected  to  by  the  bankrupt,  are  admissible  on  an  indictmnet  for 
concealment  of  property.^  The  books  of  the  bankrupt  are  admissible  in 
evidence  upon  a  trial  of  the  indictment  although  he  claims  his  privilege.^ 
The  nature  of  the  act  of  concealment  is  sudi  that  it  can  rarely  be  proved  by 
direct  testimony;  the  evidence  must  be  largely  if  not  wholly  circumstantial, 
and  "  such  as  in  practical  affairs  of  life  tends  to  produce  belief  and  convic- 
tion in  the  minds  of  those  to  whom  such  evidence  is  addressed."  ^^  It  is 
not  an  offense  imder  this  section  to  omit  to  name  property  in  the  schedule 
Ly  accident  or  mistake,^  or  worthless  claims  upon  which  an  action  could  not 
be  maintained,®^  or  property  which  the  debtor  did  not  know  that  he  owned,^^ 
or  property  which  the  bankrupt  honestly  thought  did  not  pai^  to  the  trustee,^ 
or  where  the  evidence  does  not  show  that  a  legally  consummated  gift  or 
transfer  has  been  made.^  But  if  it  appear  that  property  was  omitted  from 
the  schedules  with  the  fraudulent  purpose  of  concealing  it,  an  offense  is 
committed."*  The  advice  of  counsel  has  been  held  to  be  no  defense.^  The 
offense  may  not  be  retrieved  by  the  subsequent  good  conduct  of  the  defendant, 
although  the  court  may  consider  such  conduct  in<  imposing  sentence. ®® 

c.  False  oath. —  The  insertion  of  this  common-law  offense  in  the  statute 
is  new,  and  simply  creates  a  different  penalty  for  a  crime  already  defined.*^ 
The  false  oath   must  have  been   *'  knowingly  and  fraudulently "   made." 


56.  Crime  by  ofll«er»  of  corporation.— 

In  the  case  of  United  States  v.  Freed  (C.  C.  N. 
T).  25  Am.  B.  R.  89.  179  Fed.  2SC,  the  court  said: 
"  The  crime  of  concealing  assets  could  be  com- 
mitted by  a  corpomtlon.  and  Freed  (president  of 
corporation)   could  indicted  for  the  offense,    If 

he  participated  in  its  commission.  Cohen  v.  U.  8. 
'C.  C.  A.,  2d  Cir.).  19  Am.  B.  R.  8,  157  F«d.  661. 
^'i  C.  C.  A.  113;  U.  S.  V.  Tounir  &  Holland  Co. 
•C.  C.  R.  I.),  22  Am,  B.  R.  484.  170  Fed.  110. 
Those  were  cases  of  conspiracy;  but.  if  one  may 
b«  guilty  of  conspiracy  to  commit  an  act,  it  can- 
not be  that  he  Is  not  guilty  if  the  conspiracy  Is 
accomplished.  I  do  not  regard  Field  v.  U.  S. 
C.  C.  A.,  Sth  Clr.),  14  Am.  B.  R.  507.  137  Fed.  6, 
^  C.  C.  A.  568,  as  binding,  after  Cohen  v.  U.  S., 
supra." 

«%7.  Johnson  v.  United  States  (C.  C.  A..  Ist  Clr.), 
22  Am.  B.  R.  359.   170  Fed.  681, 

58.  Johnson  v.  United  States  (C.  C,  A.,  1st  Clr.), 
20  Am.  B.  R.  724,  168  Fed.  30;  Jacobs  v.  United 
8lat*»8  (C.   C.  A.,   Ist  Clr.),   20  Am.   B.   R.  660,  161 

Ff-il.   ©4. 

Pallvre  to  sebediile  not  m  conceal- 
ment.--  The  ofTenses  denounced  by  the  provisions 
ot  section  29b  contemplate  the  concealment  of 
property  by  some  other  act  or  acts  upon  the  part 
of  the  bankrupt  than  merely  omitting  It  from  the 
whedules,  and  affirmative  false  statements  of 
jome  material  fact  or  facts  by  the  bankrupt,  wll- 
^y  and  intentionalUy  made  by  him,  knowing 
the  same  to  be  false.  In  re  Hennebry  (D.  C, 
Iowa).  31  Am.  B.  R.  ttl. 

89.  Kerrch  v.  United  States  (C.  C,  A.,  1st  Clr.). 

«  Am.    B.    R.    644,    171    Fed.  866.    distinguishing 

Johnson  V.   United  States  (C.  C.   A.,   1st  Clr.),   20 
Am.  B.  R.  724,   168  Fed.   30. 


59n.  Stem  v.  United  States  (C.  C.  A.,  3d  Clr.). 
28  Am.  B.  R.  101,  affg.  26  Am.  B.  R.  110.  186  Fed. 
864. 

QO.  See  p.  284.   ante. 

01.  In  re  Pearce,   21  Vt.   611. 

62.   In  re  Parker.   Fed.   Cas.   10,720.   4  Blss.   501. 

68.  In  re  Adams  (D.  C,  N.  Y.).  4  Am.  B.  R. 
696,   104  Fed.   72;   Rugely  v.   Robinson.   19  Ala.   404. 

64.  In  re  De  Leeuw  (D.  C.  N.  T.,  8  Am.  B.  R. 
418.   98  Fed.   406. 

64n.  In  re  Bacon  (D.  C..  N.  T.),  30  Am.  B.  R. 

584. 

65.  McNlel  v.  United  States  (C.  C.  A.,  5th  Clr.), 
18  Am.  B.  R.  18,  150  Fed.  82.  holding  that  evidence 
that  counsel  advised  the  bankrupt  to  keep  his 
business  open  up  to  the  usual  closing  time  of  the 
day  of  his  adjudication  Is  not  admissible  to  re- 
lieve the  bankrupt  from  liability  for  keeping  the 
funds  received  on  such  day. 

66.  Kern  v.  United  States  (C.  C.  A.,  6th  Clr), 
22  Am.  B.  R.  223,  169  Fed.  617. 

67.  Wechsler  v.  United  States  (C.  C.  A..  2d 
gir.).  19  Am.  B.  R.  1.  168  Fed.  579. 

68.  National  Bank  of  Louisville  v.  Carley  (C. 
C.  A,,  3d  Clr.),  12  Am.  B.  R.  119,  127  Fed.  686. 

Knowinigly  nnd  f rnntfnlently.—  When  a 
person  states  matter  which  he  does  not  believe  to 
be  true,  wilfully  and  contrary  to  his  oath,  he  may 
certainly  be  said  tp  make  a  false  oath  "  know- 
ingly and  fraudulently."  Wechsler  v.  United 
States  (C.  C.  A.,  2d  Clr.),  19  Am.  B.  R.  1,  158  Fad. 
579.   revg.   16  Am.   B.  R.  1. 
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What  is  a  ^'  false  oath ''  in  bankruptcy  is  considered  elsewhere.®  The 
words  ^^  false  oath/'  as  employed  in  this  section,  comprehend  false  swearing 
by  the  bankrupt  in  a  proceeding  to  investigate  the  truth  of  specifications 
filed  against  his  discharge.^^  The  making  of  a  false  oath  either  in  or  out  of 
bankruptcy  proceedings  is  perjury,  and  punishable  as  such;  if  made  in  a 
bankruptcy  proceeding  it  is  pimishable  as  prescribed  in  this  section,  rather 
than  as  prescribed  in  the  Federal  Penal  Code.^^  Although  this  section  pre- 
scribes no  punishment  for  one  who  suborns  another  to  make  a  false  oath  in 
a  proceeding  in  bankruptcy,  one  who  is  guilty  of  such  subornation  is  punish- 
able under  the  Penal  Code.''^*  The  making  of  a  "  false  account  is  not  a  crime 
except  as  here  prescribed.  These  latter  words  when  applied  to  a  debtor  are 
not  important,  as  an  unverified  account  by  the  bankrupt  is  practically  un- 
known. Xot  so  where  the  false  account  is  filed  by  the  trustee  or  reeoiver: 
it  is  often  not  verified,  but  this  would *not  save  the  guilty  officer  from  the 
penalty  of  the  statute.  This  subsection  then  refers  to  the  pei-jury  of,  or  the 
making  of  a  false  account  in  the  proceeding  by,  any  person.  In  a  trial  of 
an  indictment  under  this  clause,  it  must  be  shown  that  the  oath  was  admin- 
istered bv  an  officer  authorized  to  administer  it.^^  A  referee  mav  adminisrer 
such  an  oath.^^  Evidence  should  be  clear  and  satisfactory."*  Proof  that  tiie 
defendant  took  the  oath  either  before  he  began  to  testify  or  when  he  finished 
and  signed  the  testimony  is  sufficient  to  support  the  charge  of  perjury.'^ 
The  precedents  thus  far  are  numerous  and  have  already  been  collated  and 
discussed.^*  * 

d.  Punishment. —  Here,  too,  the  only  punishment  is  by  imprisonment:  but 
the  maximum  is  two,  not  five,  years.  If  perjury  is  charged  and  the  indict- 
ment is  laid  under  the  general  law,  the  punishment  prescribed  by  that  law 
will,  of  course,  follow  a  conviction. 

e.  Offenses  by  others, —  (1)  In  general. — While  the  word  "person"^ 
includes  the  officers  ^^  named  in  the  law,  and  thus  any  of  the  offenses  enum- 
erated in  subsection  b  may  be  chargeable  to  an  officer,  yet  the  last  three 
subdivisions  of  subsection  b  are  manifestly  intended  to  meet  acts  or  (omissions 
by  others  than  the  bankrupt  or  such  officers.  These  subdivisions  are  new,  and 
have  as  yet  received  little  attention  from  the  courts. 

(2)  Pbesenting  a  false  claim. —  The  presenting  of  a  false  claim  under 
oath  against  a  bankrupt's  estate  is  a  crime.  Though  the  clause  is  phrase<l 
somewhat  awkwardly,  it  is  thought  that  it  applies  to  an  attorney  wh^  pr€- 


«0.  See  under  Section  Fourteen  of  this  work, 
subtitle  "  A  false  oath  In  the  proceeding." 

70.  Edelsteln  v.  United  States  (C.  C.  A.,  8th 
Clr.).  17  Am.  B.  R.  649,  159  Fed.  636. 

A  false  oath  Is  evidently  a  corruptly  false 
oath,  such  as  will  subject  the  affiant  to  a  prose- 
cution for  perjury.  In  re  Gilpin  (D.  C.  Pa.),  20 
Am.  B.  R.  374,  389,  160  Fed.  171. 

Verllleatton  by  the  bankrupt  of 
■ehednles  from  which  he  has  omitted  property 
transferred  in  fraud  of  creditors  more  than  four 
months  before  the  fllinir  of  the  petition  Is  not  the 
making  of  a  false  oath  within  the  meaning  of 
section  29b.  In  re  Hennebry  (D.  C,  Iowa),  31  Am. 
B.  R.  231.  7 

Tl.  U.  S.  V.  Wechsler  fD.  C.  N.  Y.).  16  Am. 
B.  R.  1,  revd.  on  other  Rrounds.  19  Am,  B.  R.  1, 
15«  Fed.   579. 

Tla.  Epstein  v.  United  States  (C.  C.  A..  7th 
f'lr  ).  28  Am.  B.  R.  561.  See  U.  S,  Penal  Code, 
i  126. 


T2.    In   re   Conroy   (D.    C.    Pa.),   14   Am.   B    R 
249.    134    Fed.    764.    holding    that    if    the   bankrupt 
knowingly  and  fraudulently  made  a  false  oath  in 
respect  to  a  conveyance  of  real  property  owned  by 
him.  at  any  time,  he  is  guilty  of  this  offense. 

7».  United  States  v.  Simon  (D.  C,  Wash.).  17 
Am.  B.  R.  41,  146  Fed.  89,  holding  that  an  Ir.'lict- 
ment  of  a  bankrupt  for  perjury  Is  not  demurrable 
upon  the  ground  that  the  referee  was  not  autbor- 
Ized  to  administer  an  oath  to  the  defendant. 

74.  In  re  Troeder  fC.  C.  A.,  1st  Clr.),  IT  Am. 
B.   R.  728,  150  Fed.  710. 

75.  United  States  v.  Wechsler  <T>.  C,  N.  Y), 
16  Am.  B.  R.  1.  revd.  on  other  grounds,  W  Am. 
B.   R.   1,   158  Fed.   579. 

76.  See  under  I  14  of  this  work. 

77.  Bankr.  Act.  I  1  (19). 

78.  Bankr.  Act,  |  1  (18). 
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sents  such  a  claim  in  an  ordinary  proceeding,  as  well  as  in  one  for  a 
composition.  The  intention  clearly  is  to  penalize  the  filing  of  false  claims^ 
and  to  make  both  the  claimant  and  any  one'  who  acts  in  his  stead  in  pre- 
senting the  claim  liable  therefor.  The  words  ^^  used  any  such  claim  in 
composition"  enlarge  the  scope  of  the  clause  in  such  proceedings;  it  may 
have  been  presented  without  knowledge  of  its  falsity,  but  acted  on,  as  by 
assenting  to  the  offer  of  composition,  after  that  fact  became  known. 
Knowledge  of  falsity  is  essential,  but  that  the  presentation  or  use  was 
fraudulent  does  not  seem  a  necessary  element. 

(3)  Receiving  property  with  intent  to  defeat  the  act. —  The 
elements  of  pleading  and  proof  here  are:  (a)  The  receipt  of  a  material 
amount  of  property  belonging  to  the  bankrupt,  (b)  after  the  filing  of  the 
petition,^  and  (c)  with  intent  to  defeat  the  act.**  This  offense  can,  therefore/ 
not  be  committed  by  one  who  is  the  conscious  beneficiary  of  a  fraudulent 
transfer  or  preference  before  bankruptcy,®^  though  intent  to  defeat  the  act 
is  palpable.  On  the  other  hand,  only  intent,  not  also  the  result,  need  be 
shown.  But  intent  will  never  be  presumed  where  the  acts  complained  of 
are  made  the  foundation  of  an  indictment ;  it  must  be  proved.  This  offense 
will,  in  the  nature  of  things,  be  rare,  and  occur  only  in  involuntary  cases 
before  actual  adjudication. 

(4)  Extorting  money. —  The  fifth  subdivisioif  is  clearly  aimed  at  those 
creditors  who  seek  an  advantage  as  a  consideration  for  consenting  to  a  pro- 
posed composition.  It  may,  of  course,  be  availed  of  where  pressure,  includ- 
ing a  money  payment,  is  exerted,  resulting  in  the  withdrawal  of  objections 
to  a  discharge.  Whether  it  is  available  where  a  debt  is  not  proven  in  con- 
sideration of  a  new  promise  may  be  doubted;  such  a  new  promise  is  neither 
money  nor  property.  Cases  are  conceivable,  too,  where  the  bankrupt  may 
commit  this  offense.  The  broad  meaning  of  **  person  "  should  be  remem- 
bered.^ The  mere  attempt  to  extort  is  enough.  There  are  no  cases  as 
yet  under  this  subdivision.  Its  meaning  and  value  do  not  seem  to  be 
appreciated  by  creditors  or  by  the  courts. 

(5)  Conspiracy.** — Under  §  5440  of  the  IT.  S.  R.  S.,  it  has  been  held 
that  a  person  who  conspires  with  another  to  commit  an  offense  against  the 
bankruptcy  act  is  liable 'to  prosecution.®*    If  a  bankrupt  conceal  his  property 


79.  See  U.  S.  v.  Latorre,  Fed.  Cas.  16,- 
567.  8  Blatch.  134. 

80.  In  re  Luftig  (D.  C,  Mass.),  15  Am. 
B.  R.  773,  162  Fed.  322,  holding  that  the 
njere  sale  of  a  creditor's  claim  to  a  brother- 
in-law  of  a  bankmpt  is  not  necessarily  a 
wjmmigsion  of  the  offense  of  receiving  "  any 
niaterial  amount  of  property  from  a  bank- 
rupt after  the  filing  of  the  petition/'  nor 
doea  it  necessarily  involve  any  intent  to 
defeat  the  act. 


81.  See  Wayne  Knitting  Mills  v.  Nugent 
(D.  C,  Ky.),  4  Am.  B.  R.  747,  104  Fed. 
530.  Compare  also  s.  c,  in  Supreme  Court, 
Mueller  v.  Nugent,  181  U.  S.  1,  7  Am. 
B.  R.  224. 

82.  Bankr.  Act,  {I  1    (19). 

83.  See  under  this  section,  sub-title 
"  Conspiracy  to  conceal  property ;  Indict- 
ment" ante,  p.  563. 

84.  U.  S.  V.  Bayer,  Fed.  Cas.  14,547,  4 
Dill.  407. 
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before  the  appointment  of  a  trustee  and  continue  to  conceal  it  after  the 
appointment  he  violates  the  bankruptcy  act  and  a  conspiracy  that  he  shall 
do  so  violates  the  conspiracy  statute.®*^  Individuals  may  be  guilty  of  the 
offense  of  conspiring  to  conceal  the  assets  of  a  corporation,  although  the 
corporation,  as  such,  was  not  a  party  to  the  conspiracy.®® 

(6)  Punishment. —  The  punishment  for  either  of  these  offenses,  like 
those  committed  by  the  bankrupt,  is  imprisonment  for  not  more  than  two 
jears. 

IV.  OFFENSES  BY  A  REFEREE  AND  PUNISHMENT. 

a.  In  general. —  The  former  law  penalized  the  taking  of  unlawful  fees. 
This  subsection  is,  therefore,  new.  There  are  no  cases  yet  reported  under 
it.  For  what  will  make  a  referee  "  directly  or  indirectly  interested,"  see 
under  section  thirty-nine,  post;  also  for  what  constitutes  his  duty  as  to  giving 
information.  But  the  offense  defined  in  subdivision  3  cannot  be  committed 
until  the  referee  has  been  directed  by  the  court,  which  here  means  the  judge, 
to  permit  the  inspection. 

b.  Punishment. —  Here  the  punishment  does  not  involve  imprisonment ;  but 
ousts  the  guilty  officer  from  office  and  makes  him  liable  to  a  fine  of  not  more 
than  $500.    This  offense  is,  therefore,  not  an  infamous  crime.®^ 


V.    NO   PROSECUTION  AFTER  ONE  YEAR. 

The  limitation  contained  in  subsection  d  is  absolute.  The  indictment 
must  be  found  or  the  infonuation  filed  within  one  year  after  the  commission 
of  the  ott'ense.^^'^  This  subdivision  has  no  application  to  an  indictment  under 
§  5440  of  the  U.  S.  R.  S.  for  conspiracy  to  commit  an  offense  arising  under 
the  bankruptcy  act.^^ 


85.  Cohen  v.  United  States  (G.  G.  A.,  2d 
Cir.),  19  Am.  B.  R.  8,  12,  157  Fed.  651,  aflfg. 
15  Am.  B.  R.  357. 

86.  United  States  v.  Young  &  Holland 
Co.  (Cir.  Ct.,  R.  I.),  22  Am.  B.  R.  484,  170 
Fed.  110. 

87.  Compare  U.  S.  v.  Block,  Fed.  Cas. 
14,609. 

87a.  Continuing  concealment;  indictment 
barred  by  statute  of  limitations. —  The  fact 
that  concealed  property  remains  concealed 
does  not  continue  the  offense;  and  where  an 
indictment  which  charged  bankrupt  with 
having  knowingly  and  fraudulently  con- 
cealed assets  from  his  trustee,  was  found 
more  than  twelve  months  after  the  filing 


of  the  bankruptcy  petition  and  schedoles 
and  more  than  twelve  montha  after  bank- 
rupt's adjudication  and  the  appointment  of 
a  trustee,  but  the  evidence  as  to  defend- 
ant's acts  in  relation  to  the  property  all 
related  to  a  period  prior  to  his  filing  bi^ 
petition  in  bankruptcy,  he  having  done 
nothing  since  that  time  but  remain  passive 
and  silent,  the  prosecution  for  the  offense 
was  barred  by. section  29d  of  the  Bank- 
ruptcy Act,  which  provides  that  an  indict- 
ment for  concealing  assets  shall  be  found 
within  one  year  after  the  commission  of  the 
offense.  Warren  v.  United  States  (C.  t- 
A.,  5th  Cir.),  29  Am.  B.  R.  555. 

88.  United  States  v.  Comstock  (Cir.  Ct-. 
R.  I.),  20  Am.  B.  R.  526,  162  Fed.  416. 


SECTION   THIRTY. 


RULES,  FORMS,  AND  ORDERS. 

§  30.  Rtdes,  Forms  and  Orders. —  a.  All  necessary  rules,  forms, 
and  orders  as  to  procedure  and  for  carrying  this  act  into  foi^ce  and 
effect  shall  be  prescribed,  and  may  be  amended  from  time  to  time,  by 
the  Supreme  Court  of  the  United  States. 


Amlosous  provisioiu:     In  U.  S.:     Act  of  18G8,  §  10. 
In  £ng.:     Act  of  1883,  §  127. 


SYNOPSIS  OF  SECTION. 

RULES,   FORmS  AND    ORDERS. 

I.  RtileSi  Forms,  and  Orders,  571. 

^  a.  Comparative  legislation  and  meaning  of  sectiony  571. 

b.  Those  prescribed  should  be  foUowedy  572. 

c.  Supplemental  rules  and  formSy  573. 


I.  RULES,  FORMS,  AND  ORDERS. 

a.  Comparative  legislation  and  meaning  of  section —  The  English  bankruptcy 
authorizes  the  lord  chancellor,  with  the  concurrence  of  the  president  of  the 
Hoard  of  trade,  to  make,  revoke,  and  alter  general  rules  in  bankruptcy, 
^'hich,  when  laid  before  parliament,  have  the  same  effect  as  if  previously 
enacted  by  that  body.^  The  general  rules  in  England  are,  therefore,  as 
much  law  as  the  statute.  Our  system  does  not  permit  judicial  legislation 
'f  this  character.  The  former  act  gave  the  justices  of  the  Supreme  Court 
power  to  frame  general  orders  for  a  variety  of  purposes.^  The  orders  then 
framed  and  the  foftns  prescribed  for  carrying  them  out  have  been  used  as 
niodels  for  those  now  in  vogue.^  The  purpose  is,  of  course,  to  accomplish 
iiniformity  in  practice  throughout  the  States.* 


1.  Eng.  Act  of  1883,  §  127. 

2.  Act  of  1867,  §  10. 

3-  See  Bump  on   Bankruptcy    (9tli  ed.), 
and  General  Orders  and  Forma  therein. 


4.  Savings  Bank  v.  Bank,  Fed.  Cas.  12,- 
919. 
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b.  Thoie  preMiibed  should  be  followed. —  It  has  been  diatinctly  held  thai 
the  general  orders  promulgated  hj  the  Supreme  Court  in  accordance  will 
this  section  are  binding  upon  courts  of  bankruptcy.  They  confer  rights 
as  well  as  prescribe  rules  of  practice.'  The  rules  and  fonoe  prescribed  by 
the  Supreme  Court  under  and  by  virtue  of  the  bankruptcy  act  have  ih- 
force  and  effect  of  law."  It  is  the  duty  of  referees  and  trustees  to  con- 
form therewith.'  Filing  has  been  refused  to  papers  not  in  accordance  with  the 
official  forms.*  But  the  general  orders  are  not  always  in  tune  with  the  law; 
and  the  forms  show  a  want  of  harmony  at  times  both  with  the  law  and  the 
general  orders.  In  such  cases,  the  law,  of  course,  controls.*  The  general 
orders  and  forms  have  not,  in  respect  to  procedure,  the  full  force  and  effect 
of  law.'^  In  any  event  they  do  not  abrogate  the  law.  The  statute  and  the 
rules  and  orders  should  be  read  together.  The  orders  being  simply  an  ampli- 
lication  of  the  law  with  respect  to  procedure,  they  should  not  be  con- 
strued as  extending  the  powers  granted  to  the  court  by  virtue  of  the  law 
itself. ^^  Rules  may  not  enlarge  the  statute,  but  are  merely  prescribed  to 
carry  the  act  into  effect.*^ 


5,  In  re  Scott   (D,  C,  N.  Car,),  3  Am. 

B.  R.  62S,  99  Fed.  404;   In  re  Schiller   (D. 

C,  Vs.),  3  Am.  B,  R.  704,  96  Fed.  400.  It 
U  the  dutv  of  referees  to  comply  witli  Gen- 
eral Order  XXIII.  Faulk  A  Co.  v.  Sterner 
(C.  C.  A.,  5th  Cir.l,  31  Am.  B.  R.  623, 
165  Fed.  861. 

8.  In  re  Gerber  (C.  C.  A.,  9th  Cir.l,  SG 
Am.  B.  R.  608,  617,  ho  held  as  to  the  rules 
-and  forms  in  regard  to  exemptions;  Powell 
¥.  Pangbom,  ~  N.  Y.  App.  Div.  — ,  31  Am. 
B.  R.  6S0. 

7.  Faulk  V.  Steiner  (C.  C.  A..  5tli  Cir.), 
21  Am.  B.  R.  623.  16S  Fed.  961;  In  re 
Jamieaon  (D.  C  Ill.|,  9  Am.  B.  R.  6Sl.  12U 
Fed.   697. 

S.  Mahoney  v.  Ward  (D.  C.  N.  C'ar.},  :! 
Am.  B.  R.  770,  100  Fed.  378,  holding  that 
«  written  or  typewritten  schedule  will  not 
be  accepted.  Tlie  printed  blank  containing 
forms  presiTlbed  by  the  rules  of  court 
must  be  used. 

Forms  prescribed  are  not  intended  to 
effect  any  change* in  the  law.  Burke  y. 
Guarantee  i  Trust  Co.  |C.  C.  A.,  3d  Cir.), 
14  Am.  B.  R.  31,  134  Fed.  562.  They  are 
to  be  "  observed  and  used  with  such  altera- 
tions as  may  be  necessary  to  suit  the  cir- 
cumstflnees  of  ariy  partirular  case."  Gen. 
Order  38.  The  fact  that  the  official  form 
for  involuntary  petitions  contains  an  alleg- 
ation of  insolvency,  does  not  make  such  an 
allegation  material  where  the  statute  pro- 
viileR  that  other  facts  alone  constitute  a 
sufficient  cause  for  adjudication.  West  Co. 
V.  l.ti'.  174  L".  S.  590.  a  Am.  B.  H.  403. 


9.  See  In  re  Soper  (Ref.,  N.  Y.),  1  Am. 
B.  R.  193.  See  also  comments  and  ditru! 
aioDB  of  rules  and  forms  at  the  various  con- 
ventions of  referees  in  bankruptcy,  1  S.  B 
N.  435-438;  also  2  N.  B.  K.  Rep.,  Numhft 
for   Oct    1.    1900,    p.    3»-32,      As   to  c»« 

■where  tliere  was  conflict  between  rule  »nil 
statute,  see  In  re  Isaacson  (D,  C.,  N.  V.i, 
30  Am.  B.  R.  430.  161  Fed.  779. 

10.  West  Co.  V.  l*a,  174  U.  S.  590,  2  Am 
B.  R.  463,  where  the  court  said:  "Thef 
rules  were  bat  intended  to  execute  the  set. 
and  not  to  add  to  its  provisians  by  makinE 
tliat  which  the  statute  treats  in  some  ras^ 
as  immaterial  a  material  fact  in  every 
case."  Compare  In  re  Baxter,  Fed.  Cki 
1,131. 

11.  Oreutt  Co.  v.  Grw-n,  204  U.  S.  98.  H 
Am.  B.  R.  72.  in  which  the  court,  in  con- 
sidering the  effect  of  Gen,  Order  31,  u'^- 
"  There  Is  nothing  In  that  provision  incon- 
sistent with,  or  opposed  to,  anything  at**^ 
in  the  bankruptcy  law  upon  the  subject, 
and  we  must  therefore  take  the  etitut.' 
and  read  them  together,  the  order  bei^.' 
simply  somewhat  of  an  amplification  of 
the  law  «-ith  respect  to  procedure,  b"' 
nothing  which  can  be  construed  a*  bevonJ 
the  powers  granted  to  the  court  by  virtm 
of  the  law  itself." 

IS.  Weidenfeld  v.  Tillinghast  (C.  C,  ^' 
y.).  18  Am.  B.  R.  S31,  101  N.  Y.  Supp 
712. 
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c.  Supplemental  rnles  and  forms. —  The  general  orders  are  intended  only 
to  confine  the  practice  in  bankruptcy  within  certain  broad  limits.  They  are 
not  exchisive,  and  most  of  the  district  courts  have  prescribed  supplemental 
rules;  these  should  always  be  consulted.  Even  these  have  not  always  been 
found  sufficient,  and  local  rules  are  sometimes  promulgated  by  the  referees.  ^^ 
Kules  of  the  district  courts  may  not  conflict  with  the  rules  and  forms  pro- 
mulgated by  the  Supreme  Court. ^'^  Likewise  of  the  forms.  Some  of  the 
more  valuable,  as  well  as  many  new  ones  suggested  by  experience,  will  Im? 
found  under  *'  Supplementary  Forms,"  post.  Where  there  is  no  rule  to 
the  contrary,  or  official  form  which  is  applicable,  they  may  be  used.  Exist- 
ing forms,  too,  may  often  be  modified  to  fit  a  particular  case ;  so,  also,  two  or 
more  prescribed  forms  may  be  combined.^®  The  goal  to  be  reached  is  the 
important  consideration.  If  without  much  violence  done  to  prescribed  rules 
and  forms,  the  practitioner  does  so,  he  need  concern  himself  as  little  about 
a  technical  observance  of  them  as  the  court  will  with  a  captious  bbjection 
on  the  other  side.*® 


18.  For  those  in  force  in  the  western  dis- 
trict of  New  York,  see  1  N.  B.  N.  112-116. 
Sef  also  Samson  v.  Burton,  Fed.  Cas.  12,- 
285. 

11  In  re  Johnson  (D.  C,  Ark.),  19  Am. 
B.  R.  814,  158  Fed.  342.  Thus,  in  Matter 
of  Xathanson  (D.  C,  N.  Y.),  19  Am.  B.  R. 
o6,  152  Fed.  585,  it  was  held  that  Form  58, 
promulgated  by  the  Supreme  Court  under 
this  section,  must  be  complied  with  by  a 


creditor  desiring  to  oppose  an  application 
for  a  discharge. 

15.  Mather  v.  Coe  (D.  C,  Ohio),  1  Am. 
B.  R.  504,*  92  Fed.  333.  Reference  should 
be  made  to  Hagar  and  Alexander's  Bank- 
ruptcy Forms,  fo^  forms  not  included  in 
this  work. 

16.  Compare  In  re  Paige  (D.  C,  Ohio), 
3  Am.  B.  R.  679,  99  Fed.  538. 
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SECTION  THIRTY-ONE 


COMPUTATION  OF  TIME. 

§  31.  Computation  of  Time.^-a  T\Tienever  time  is  enumerated 
by  days  in  this  act,  or  in  any  proceeding  in  bankruptcy,  the  num 
ber  of  days  shall  be  computed  by  excluding  the  first  and  incliidiiio^ 
the  last,  unless  the  last  fall  on  a  Sunday  or  holiday,  in  which  event 
the  day  last  included  shall  be  the  next  day  thereafter  which  is  not  a 
Sunday  or  a  legal  holiday. 


r  I 


Analogoas  provisions:     In  U.  S.:  Act  of  1867,  §  48,  E.  S.,  §  5013. 

In  Eng.:     Act  of  1883,  §  141,  General  Rule  4. 
Cross-references:     To  the  law:     Expiration  of  four  months'  period,  §  3-b;  time  limit  for 
vacating  preference  secured  by  legal  proceeding,   |   3-a<3). 

Schedules    to  be  filed  within  ten  days,  §  7(8). 

Composition,  application  to  set  aside  within  six  months,  §  13. 

Discharge,  time  limit  upon   application,   §    14-a. 

Revocation  of  discharge  within  one  year,  §   15. 

Petition   in   involuntary  proceedings,   returned  within   fifteen  days,   (   18-a. 

Bankrupt  to  appear  within  five  days,  §  18-b. 

Appeal  from  judgment  within  ten  days.   §  25-a. 

Allowance  of  claim,  proof  filed  within  one  year,  §  57-n. 

Notice  to  creditors,  by  mail,  ten  days,  §  58-a. 

Time  for  publication,  §  58-b. 

Preferential  transfers,  etc.,  within  four  months.  §  60. 

Priority  of  wages  earned  within  three  months,  §  64-b(4). 

Dividends,  time  of  declaring,  §  65. 

Unclaimed  for  six  months,  paid  into  court.  §  66. 

Transfers,  liens,  etc.,  witliin  four  months'  period,  §  67. 

Vesting  property  in  trustee  as  of  date  of  adjudication.  §  70. 
To  the  General  Orders:     Time  of  filinjr  papers  to  bo  indorsed  by  clerk  or  referee,  fl. 

Schedules  in  involuntary  proceedings,  within  five  days,  IX. 

Times  and  places  where  referees  shall  act,  XII. 

Trustee's  report  as  to  exemptions  within  twenty  days.  XV'II. 

Order  to  show  cause  granted  by  referee  where  trustee  fails  to  report  within  tive 
days,  XVII. 

Referee  to  make  return  to  judge  under  oath  on  first  Tuesday  of  each  month,  XXM 

15741 
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SYNOPSIS  OF  SECTION.      . 
COMPUTATION    OF   TIME. 

I  Computatioii  of  Time,  575. 

a.  In  general,  575. 

b.  By  months  and  years,  575. 
c  By  days f  575. 

d.  By  fractions  of  a  day,  576. 


I.  COMPUTATION  OF  TIME. 

a.  In  general. —  The  rule  stated  in  this  section  is  familiar.  The  English 
law  is  similar.^  The  law  of  1867  differed  only  in  the  words  prescribing 
what  days  were  holidays.^  This  the  present  statute  does  elsewhere.^  But  the 
rule  does  not  permit  the  exclusion  of  Sundays  or  holidays, -save  those  coin- 
cident with  the  ^^  day  last  included.""* 

b.  By  months  and  yeaw. —  The  phrases  "  four  months  "  and  "  one  year  ^' 
are  frequent  in  the  act.  The  present  section  speaks  only  of  ^*  time  enumerated 
bv  days.''  Under  the  former  statute,  however,  it  was  held  that  the  same 
rule  applied  when  the  time  was  enumerated  by  months  and  years.^  So, 
also,  under  the  law  of  1898.®  While  the  first  six  words  of  the  section  would 
seem  to  indicate  that  it  was  not  intended  to  apply  where  the  time  is  enumer- 
ated by  months  or  years,  the  following  words  "  or  in  any  proceeding  in 
bankruptcy  "  makes  it  applicable  to  any  proceeding  in  bankruptcy  where 
the  number  of  davs  is  material.^  In  the  dissolution  of  attachments  made 
within  four  months  this  section  has  been  applied  in  computing  those  months.^ 

c.  By  days. —  Here  the  statute  is  self-explanatory.  Time  limitations,  based 
on  days,  are  found  in  many  sections ;®  also  in  some  of  the  general  orders.^^ 
Cases  on  the  timely  filing  of  petitions  will  be  found  in  the  foot-note.^^ 


1    Eiig.  Act  of  1883,  §  141. 

2.  Act  of  1867,  §  48,  R.  S.,  §  5013. 

3.  Bankr.  Act,  §  1(14). 

1  Compare  In  re  York,  Fed.  Cas.  18,139. 

5.  In  re  Lang,  Fed.  Cas.  8,056;  Cooley  v. 
-ook.  125  Mass.  406. 

6.  Compare  In  re  Stevenson  (D.  C,  Del.), 
2  Am.  P.  R.  66.  94  Fed.  110;  In  re  Holmes 
ID.  C.  Vt.),  21  Am.  B.  R.  339,  165  Fed. 
22.5.  in  which  the  court  said:  "Applying 
this  section  to  section  14,  I  hold  that  the 
old  expression  of  *  a  year  and  a  day '  is 
applicable,  or,  in  other  words,  if  a  bankrupt 
is  adjudicated  on  the  23d  day  of  November, 
1908,  he  may  file  his  application  for  dis- 
<?harge  on  the  24th  day  of  November,  1909, 
*nd  if  the  24th  falls  on  Sunday,  or  a  holi- 
<lay,  the  next  day  thereafter.'* 


7.  In  re  Holmes  (D.  C,  Vt.),  21  Am.  B. 
R.  339,  165  Fed.  225. 

8.  Jones  v.  Stevens,  5  Am.  B.  R.  571,  94 
Me.  582;  In  re  Warner  (D.  C.  Conn.),  16 
Am.  B.  R.  519,  144  Fed.  987. 

9.  Thus,  see  In  re  Wolf  (D.  C,  N.  J.). 
2  Am.  B.  R.  322,  94  Fed.  382.  Where  a 
bankrupt  has  to  vacate  or  discharge  a 
preference  five  days  before  the  22d  of  a  cer- 
tain month.it  has  been  held  that  he  has  all 
of  the  17th  day  of  such  month.  Pittsburgh 
Laundry  v.  Imperial  Laundry  (C.  C.  A.,  3d 
Cir.),  18  Am.  B.  R.  750,  154  Fed.  662. 

10.  See  In  re  Scott  (D.  C,  N.  Car.),  3 
Am.  B.  R.  625,  99  Fed.  404. 

11.  In  re  Rogers,  Fed.  Cas.  12.00*3;  In  re 
Lang,  Fed.  Cas.  8.056.  Exceptions  to  a  tnis- 
tee*s    report,   filed   one   day   late,   that    is, 
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d.  By  fractions  of  a  day. —  Here  the  rule  seems  to  be  that  fractions  of 
■  day  will  be  disregarded.  This  doctrine  is  the  composite  of  an  ancient  co 
troveray.  Cases  under  the  present  law  and  its  predecessor  are  cited  in  t 
foot-note.'*  There  can  now,  however,  be  no  question  about  the  rule  being 
stated.  "^ 

more  than  twenty  days  thereafter,  will  bo  19.  Fractioiu  of  a  day. — The  rule  id  b*t 

iiinraisaeii.     Matter  of  Amos  (Ref.,  Ga.),  19  niptcy,  as  in  other  judicial  proceedings. 

Am.  B.  R.  804.  that  as  to  the  general  doctrine  the  law  it 

12.  In  re  Steveneon   (D.  C.  Del.),  2  Am.  not  allow  fractions  of  a  day,  and  that  sii 

B.  R.  66,  94  Fed.  110;  In  re  Dupree   (D.  C.  fractione  will  only  be  considered  when  si: 

N.  Car.l,  S  Am.  B.  R.  321.  97  Fed.  SB;  Lei-  atantial  justice  so  requires.    Moore  v.  Thi 

digh  Carriage  Co.  v.  Stenjirel   IC.  C.  A.,  eth  Nat.  Bank  of  Philadelphia  (Super,  a..  Pi 

Cir.),  2  Am.  B.  R.  383,  95  Fed.  637;  In  re  24  Am.  B.  R.  56B.  quoting  Collier  on  Ban 

Stoner   (D.  C  Pa.),  S  Am.  B.  R.  402,  105  ruptcy    {8th   ed.),   p.   332;    In    re   Warn 

Fed.   TS2;   Jones   v,   Stevens,   S  Am.   B.   R.  (D.   C,   Ct.|,   II   Am.   B.   R.   S19.  144  Fi 

571,  94  Me.  582,  disapproving  of  Weatbrook  987,  holding   that  an   attachment  made  ■ 

Mfg.  Co.  V.  Grant,  60  Me.  88;  In  re  Tona-  February  5,  190S,  in  the  forenoon,  is  with 

wanda    St.    Planing    Mill    Co.     (Spec.    M.,  four   months   prior  to  June   8,   1905,  at 

N.  Y.).  6  Am.  B.  R.  38.    And  under  the  law  p.  m,,  the  time  of  the  filing  of  the  petitii 

of    1867,    Dutcher    v.    Wright,    94    U.    S.  in  bankruptcy  and  adjudication  thereon,  v 

J53.  ia  thereby  diasolved. 


SECTION  THIRTY-TWO. 


TRANSFER  OF  CASES. 

§  32.  Transfer  of  Cases. —  a  In  the  event  petitions  are  filed 
against  the  same  person,  or  against  different  members  of  a  part- 
nership, in  different  courts  of  bankruptcy  each  of  which  has  juris- 
(lictioh,  the  cases  shall  be  transferred,  by  order  of  the  courts  relin- 
quishing jurisdiction,  to  and  be  consolidated  by  the  one  of  such 
courts  which  can  proceed  with  the  same  for  the  greatest  convenience 
of  parties  in  interest. 


Antlogous  prorisioBt:     In  U.  S.:     None,  save  in  Geaeral  Order  XVI,  under  the  Act  of 
1867.    See  also  R.  S.,  §  5121. 
In  Eng.:     Act  of  1883,  $  97;  General  Rules,  18-26. 
Cross-references:     To  the  law:     Jurisdiction  of  court  of  bankruptcy  to  transfer  cases  to* 
other  courts  of  bankruptcy,  |  2(19). 
Jurisdiction  over  one  partner  includes  all  partners,  $  5. 
To  the  General  Orders:     Petitions  in  different  districts;  priorities,  VI. 
Proceedings  in  partnership  cases,  VIII. 


SYNOPSIS  OF  SECTION. 

TRAMSFfeR    OF  CASBS. 

I.  Transfer  of  Cases,  577. 

a.  Meaning  and  scopCy  577. 

b.  lUvstrative  caseSf  579. 


I.  TRANSFER  OF  CASES. 

a.  Xeaning  and  scope. —  This  section  is  intended  to  avoid  conflicts  of  juris- 
diction between  the  courts  of  different  districts.  Three  diiferent  district 
courts  might  have  jurisdiction,  i.  e,,  where  the  bankrupt  resides,  where  he 
has  his  domicile,  and  where  he  has  his  principal  place  of  business.^  Three 
petitions  even  might  be  filed,  were  the  case  involuntary.  The  possible  com- 
plications increase  when  partnerships  are  considered.  Therefore,  the  Supreme 


1.  Bankr.  Act,  |  2. 
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Court,  under  the  former  law,  influenced  doubtless  by  the  analogy  oi  t 
last  clause  of  §  36i  of  tliat  law  prescribed  by  rule^  that  the  court  first  acqiiiri 
Jurisdiction  should  keep  it.  This  rule  is  now  General  Order  VI,  but  wi 
a  sentence  added  to  make  it  conform  to  the  section  under  discussion.  T 
latter  is  new.  It  aeems  intended  to  modify  the  hard  and  fast  rule 
seniority  formerly  applied,  by  permitting  one  of  the  courts  having  jur 
diction  to  relinquish  it  and  to  order  a  oonsolidation,  if  "  for  the  couTenira 
of  parties  in  interest."''  Xeilher  the  act  nor  the  general  order  attempts 
define  the  terms,  "  greatest  convenience  "  or  "  parties  in  interest."  T 
interpretation  placed  upon  them  by  the  court,*  that  the  tenn  "  parties 
interest,"  covOrs  e^'ery  party  having  any  interest  in  or  connection  with  i 
case,  including  priority,  secured  and  unsecured  creditors,  as  well  as  1 
bankrupts  themselves,  and  that  the  term,  "greatest  convenience,"  depen 
upon  all  the  circumstances  —  proximity  of  a  majority  of  creditors  and  t 
place  of  business  of  the  bankrupts  to  the  court,  proximity  of  witnesses  win 
attendance  is  desired  in  anj'  hearing,  and,  perhaps  numerous  other  factors 
would  seem  to  be  the  correct  view.^  Jurisdiction  so  to  do  is  conferred 
§  -2  (19).  The  expressed  preference  of  a  majority  of  the  creditors  for 
transfer,  while  worthy  of  careful  consideration,  is  not  conclusive  upon  i 


2.  See  Act  of   1867,  General  Order  XVI. 

3.  Ill  re  Elmira  Stwl  Co.  (D.  C,  N,  V.), 
5  Am.  B.  R.  484,  109  Fed.  456;  In  re  Globe 
Security  Co.  (D.  C.,N.  Y.),  13  Am.  B.  R. 
764,  note,  132  Fed.  709. 

TiansfeT  for  GonTemence  of  paities  in  in- 
teteat. — Where  petitioiia  liave  been  filed  in 
ditferent  distrieta,  the  case  ahoulJ  be  heard 
in  the  district  of  the  bankrupt's  domicilt!,. 
or  else  be  transferred  to  the  diiitrict  wbere 
it  would  be  for  the  greatest  cotiveiiieiii.'e  ol 
tbe  parties  in  interest.  In  re  Wa^velbaum 
( D.  C,  N.  Y. ) ,  3  Am.  B.  R.  392.  98  Fed.  589. 

Uliere  a  petition  has  liecii  flimj  agaiast 
a  corporation  in  the  district  of  its  domicile, 
and  thereafter  a  petition  is  filed  againat 
it  in  a  district  in  another  State,  the  court 
in  which  the  first  petition  is  tiled,  unless 
satislied  that  it  is  for  the  greatest  con- 
venience of  all  parties  In  interest  that  tli.: 
catte  should  be  transferred,  in  required  to 
retail!  jurisdiction  until  the  proceedingj 
are  closed.  In  re  Tyl>o  Mining  4  Reduction 
Cr>.  (D.  C,  Me.),  13'  Am.  B.  R,  68,  133  Fed. 
697. 

Where  proceedings  in  bankruptcy  against 
a  cor|>oration  had  Wen  contmenced  in  .Ala- 
bama. Tennessee  and  New  JiTsey.  in  order 
named,  and  the  proceeding  in  the  latter 
State,  including  the  adjudication '  therein, 
is  br  order  transferred  to  the  Tennessee 
court,  an  order  o(  tlie  Alabama  court  trana- 


ferripg  the  proceeding  therein  to  the  T 
nesuee  court,  upon  the  ground  of  "  gresi 
convenience  of  parties  in  interest."  is  oi 
leviewable  by  appeal  from  the  order 
transfer,  although  the  court  granting  xi 
order  may  have  made  an  erroneobs  tindi 
that  the  Tennessee  court  had  jurisdicti 
of  the  proceeding  therein.  Kvie  Lurai 
Co.  V,  Bu»h  (C.  C.  A.,  5th  Cir.),  13  A 
B.  R.  535,  133  Fed.  688. 

A  motion  to  tiansfet  a  proceeding  agsii 
a  domestic  corporation  cominenced  in  I 
Southern  District  of  New  York  three  ds 
prior  to  the  tiling  of  a  petition  agaiimt 
in  Colorado,  will  be  granted,  and  the  p 
ceedings  conBoIidated,  Matter  of  The  C" 
eral  Metals  Co.  tD.  C,  N.  Y.),  12  Am, 
R.  770,   133  Fed.   84. 

General  Order  No.  6  as  to  the  juri&dirti 
of  the  court  where  two  or  more  pctilio 
are  filed  in  different  districts  against  t 
same  debtor  is  subject  to  the  provisions 
this  section  (|  331  relating  to  the  fransl 
and  consolidation  of  petitions  for  the  « 
venietice  of  parties  in  interest.  In  re  Isai 
eon  ID,  C  N.  Y.I,  20  Am.  B.  R.  430,  1 
Fi'd.  779, 

4.  Matter  of  United  Button  Co.  (D.  i 
Del.).  13  Am.  B.  R.  434,  137  Fed.  66S. 

5.  In  re  Sterne  t  Levi  (D.  C,  TeL), 
Am.   B.   R.  2S9. 
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question  of  convenience ;  the  burden  of  proving  greater  convenience  is  upon 
those  seeking  the  transfer.^  Save  as  modified  by  this  section,  however,  the 
practice  in  vogue  under  the  former  law  is  continued  imder  the  present,  and 
ihe  court  first  acquiring  jurisdiction  will  usually  retain  it  and  may  stay 
the  other  court  or  :e&ari&  irom  i\)xtktr  prooeeidinj;  uatil  an  adjudication 
is  made  or  refused.  The  petitioners  in  the  preferred  district  must  proceed 
with  diligence  to  secure  their  rights,  for  if  there  be  an  adjudication  in 
another  district,  jurisdiction  therein,  ta  adQiinister  the  estate  is  obtained.^ 

b.  Illnstrative  cases. — ^Where  it  is  clearly  not  for  the  convenience  of  parties 
in  interest,  the  <56Urt  applied  to  should  not  relinquist  jni^isdietion.®  Other- 
wise, the  court  first  obtaining  jurisdiction  will  proceed  to'  adjudication  ahd 
administration.*^ 


6.  Burden  of  proving  convenience. —  Mat- 
ter of  United  Button  Co.  {D.  C,  Del.),  13 
Am.  B.  R.  454,  137  Fed.  668,  which  con- 
strues generally  the  provisions  of  this  sec- 
tion. 

In  a  proceeding  before  the  bankruptcj'^ 
court  first  taking  jurisdiction  of  a  bank- 
ruptcy case,  to  determine  the  question  which 
of  two  bankruptcy  courts  should  proceed 
with  the  case  for  the  greatest  convenience  of 
parties  in  interest,  the  burden  of  satisfy- 
ing the  court  by  a  fair  preponderance  of 
the  evidence  that  it  would  be  for  the  great- 
est convenience  of  parties  in  interest  to 
transfer  such  case  to  the  other  court  is, 
under  section  32  of  the  bankruptcy  act 
and  General  Order  VI,  upon  the  party  seek- 
ing the  transfer  and  where  ample  notice 
of  the  time  and  object  of  a  hearing  upon 
the  matter  has  been  given  to  all  parties 
in  interest  and  no  creditor  appears  in  favor 
of  a  transfer  and  nothing  in  support  of 
such  petition  to  transfer  is  pSfej^^  \ff ,  i^e 
petitioner  against  an  array  of  facts  and 
circumstances  constituting  a  g^fat  pscf>oi)- 
derance  of  the  evidence  in  favor  of  the  court 
first  taking  jurisdiction  retaining  and  pro- 
ceeding with  the  case,  such  petition  to  trans- 
fer should  be  denied.  In  re  Sterne  &  Levi 
(D.  C,  Tex.),  26  Am.  B.  R.  259. 


7.  Matter  of  Uriited  Button  Co.  (D.  C., 
N.  Y.),  12  Am.  B.  R.  261,  132  Fed-  378.  , 

8.  In  re  Sears  (D.  CJ.,  N.  Y.),  7  Am.  6. 
R.  279,  112  Fed.  58,  as  modified  on  an- 
other point  by  s.  c,  8  Am.  B.  R.  713,  117 
Fed.   294. 

9.  In  re  Greenfield,  42  How.  Pr.  (N.  Y.), 
469;  In  re  Penn,  Fed.  Cas.  10,927;  In  re 
Boylan,  Fed.  Cas.  1,757;  In  re  Boston,  H.  k 
!E.,  etc..  Fed.  Cas.  1,678;  In  re  Leland,  Fed. 
Cas.  8,228 ;  Shearman  v.  Bingham,  Fed.  Cas. 
12,733. 

Bankrupt  corporations. —  The  word  "  in- 
dividual," as  used  in  General  Order  VI,  pro- 
viding that  "  in  case  two  or  more  petitions 
shall  be  filed  against  the  same  individual 
in  different  districts,  the  first  hearing  shall 
be  had  in  the  district  in  which  the  debtor 
has  his  domicile,"  is  equivalent  to  "  per- 
son," and  as  such  includes  a  corporation. 
Matter  of  United  Button  Co.  (D,  C,  N.  Y.), 
12  Am.  B.  R.  761,  132  Fed.  378. 

.Wfaer^  the.  business  transactions  of  two 
alleged  bankrupt  corporations  organized  in 
d iff ereiilfe  juried i^idn^Af>  ^  intermingled  as 
to  be  impossible  of  separation,  the  court 
which  first  acquires  jurisdiction  may  pro- 
ceed. In  Re  South- Western  Bridge  &  Iron 
Co.  (D.  C,  Kan.),  13  Am.  B.  R.  304,  133 
Fed.  568. 
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SECTION  THIRT7-THSEE. 


CREATION  OF  TWO  OFHCES. 


§  33.  Creation  of  Two  Offices.—  a  The  offices  of  referee  and  tn 
tee  are  hereby  created. 


AnaloKOOS  ptoviiiotia:    In  U.  8.:    Act  of  1867,  i  3,  R.  S.,  }  4043. 

In  Bag.:    None. 
Ctou-references:     To  the  law:     Court  may  include  referee,  |  UT). 
Officer  includes  referee  and  truatee,  |  1(18). 
Referee  means  referee  who  lias  jurisdiction,  |  1(21). 
Trustee  includes  all  trustees  of  the  estate,  J  1(20). 
Offenses  by  referee  and  trustee,  S  20. 
Referees,  appointment,  removal  and  districts,  |  34. 

Qualifications  and  oath,  H  35,  36. 

Number  and  jurisdiction,  {.g  37,  38. 

Duties,  compensation,  contempts  before,  H  30-41. 

Records;  absence  or  disability,  ij  42,  43. 
Tnutees,  appointment,  |  44. 

Qualifications;  death  or  removal,  J{  45,  46. 

Duties  and  compensation,  H  47,  48. 

Accounts  and  papers,  9  46. 
Bonds  of  referees  and  truateee,  f  50. 


SYNOPSIS  OF  SECTION. 

CREATION  OF  TWO  OPPICBS. 

L  Creation  <rf  Offices  of  Referee  and  Tniatee, 

a.  Comparative  hgislalwn,  580, 

b.  R^eree  and  trustee,  580. 


L  CHEATIOH  OF  OFFICES  OF  REFEREE  AlTD  TBVSTEE. 

a.  Comparative  legislation. —  The  correBponding  officers  under  the  Engli 
Bystem  are  registrars  and  trustees;  uiidpr  the  law  of  18C7,  registers  a 
assignees.'    No  statute  heretofore,  however,  haa  forraallv  created  the  ofEc 

b.  Eeferee  and  trustee —  The  stahitr-  elsewhere  prescribes  that  tlie  m 
"  officer "    shall    include    clerk,    marshal,    receiver,    referee,    and   inisie 


§ 
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The  two  former  existed  before  the  law  was  passed ;  the  third  comes  into 
being  only  in  those  eases  where  the  court  finds  him  necessary  and  appoints 
him.^  It  is  a  little  diflScult  to  understand  why  this  section  was  necessary ; 
g  34  provides  for  the  appointment  of  referees,  §  44  of  trustees.  Each,  though 
thus  an  officer,  has  but  intermittent  functions.  The  effect  of  this  doctrine 
on  the  limitations  of  §  72  is  considered  later.^  The  referee  is  formally  des- 
ignated for  a  special  term,^  and  is  vested  with  powers  only  as  to  such  cases 
as  have  been  referred  to  him.  The  trustee  is,  save  for  this  section,  not  an 
officer  at  all,  but  a  liquidator,  appointed  by  the  creditors.®  For  the  juris- 
<liction,  duties,  and  compensation  of  these  officers,  and  the  like,  reference 
should  be  had  to  the  succeeding  sections.^ 


8.  Bankr.  Act,  §  2(3)  (15). 
1  See  S  72  of  this  work. 
5.  Bankr.  Act,  |  34(1). 


6.  Bankr.  Act,  S  44.    ' 

7.  Bankr.  Act,  §§  34-50. 


SECTION  THISTT-FOUK. 


APPOINTMENT,  REMOVAL,  AND  DIS-nUCTS  OF  REFEREES. 

§  34.  Appointment,  Removal,  and  Districts  of  Eeferees. —  a  Courl 
of  bankruptcj-  sliall,  within  the  territorial  limits  of  which  they  n 
spectively  have  jnristliction,  (1)  appoint  referees,  each  for  a  termt 
two  years,  and  may,  in  their  discretion,  remove  them  because  tliei 
services  are  not  needed  or  for  other  cause;  and  (2)  designate,  an 
from  time  to  time  change,  the  limits  of  the  districts  of  referees,  s 
that  each  county,  where  the  services  of  a  referee  are  needed,  ma 
constitute  at  least  one  district. 


Analogous  piaviaiona:     In  U.  S.:     Aa  to  appointment,  Act  of  1867,  {  3.  R.  8.,  f  49S3;  i 

of  1841,  5:  Act  of    1800.  j  2;  As  to  removal.  Act  of  1867,  }  5,  R.  S.,  f  499T. 
loEng.:     Node. 
Cioaa-references:    To  the  law:    Court  may  include  referee,  |  U7). 

Referee  means  referee  havine  jurisdiction  of  estate,  (  1(21). 

Ref^ence  to  referee  where  judge  is  absent  from  district,  I  18-f. 

Offenses  bj  referee,  {  2S. 

QualificBtions:  oath  of  office,  ;i  35,  36. 

Number  of  referees,  {  37. 

Jurisdiction  and  duties;  compensation,  |S  38-40. 

Contempts  before  referees,  S  41. 

Bonds  of  referees,  {  60.       , 


SYNOPSIS  OF  SBCnON. 

APPOINTHBKT,   RBHOVAL.  AND   DlBTItlCTS  OP 

I.  Appointment,  Removal,  and  Districts  of  Referees,  582. 

a.  Appointment,  582. 

b.  Removal,  583. 

c.  Term,  583. 

d.  lAmUa  of  district,  583. 


I  APPOIHTHBNT,  REHOTAL,  AND  DISTRICTS  OF  RBFBSBES. 
a.  Appointment. —  Under  the  present  law,  the  judge  of  each  district  8i 
points  the  referees.  By  the  former  law,  the  registers  were  appointed  by  bin 
hut  on  the  nomination  of  the  chief  justice,'  The  power  to  appoint  : 
limited  within  the  territorial  limits  of  the  court;  a  judge  of  one  diitri( 
while  holding  court  in  another  district  cannot  appoint  a  referee  for  tl 
latter  district.    The  "  court "  must  appoint  the  referee,  and  not  "  the  judge. 

1.  Act  of  1867,  S  3.  R.  S.,  g  4993. 

S.  In   re  Steele    ID.  C,   Ala.),   20    Am.B.  R.  446,  162  Fed.  694. 
1592] 
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But  a  district  judge  holding  a  court  of  bankruptcy,  may  appoint  or  remove 
a  referee,  though  there- is  another  di;»trict  judge  in  the  district  having  equal 
and  concurrent  authority.^  The  appointment  is  usually  in  the  form  of  a 
court  order,  designatijog  the  lijuits  &£  the  referee's  district  and  his  term  of 
office.  From  that  time  and  during  such  term  all  bankruptcy  cases  arising 
iu  his  district  are  usually  referred  to  him,  unless  he  is  absent,  disqualified 
or  removed ;  *  they  may,  however,  for  the  convenience  of  parties  be  referred 
to  any  referee  within  the  territorial  jurisdiction  of  the  court.^  The  order 
of  designation  being  discretionary  the  circuit  court  of  appeals  will  not  under- 
take to  review  it.^*  If  there  is  more  than  one  referee  in  the  referee  district, 
the  cases  are  distributed  in  such  manner  as  the  coui't  directs. 

b.  Bemoyal. —  This  is,  like  the  appointment,  discretionary.    But  it  must 

be  either  because  the  services  of  a  referee  are  not  needed,  or  for  other 

The  cause  should  be  stated  in  the  order  of  removal.     It  is  not 


cause. 


thought  that  the  words  ^'  for  cause ''  here  give  the  right  to  notice  and  a 
hearing.  As  long  as  the  judge  finds  the  cause  sufficient,  it  is  enough.' 
The  circuit  court  of  appeals  may  not  control  the  discretion  of  a  district 
court  in  the  matter  of  the  appointment  or  I'emoval  of  a  referee.'' 

c.  Term. —  The  register  held  office  until  the  judge  deemed  his  assistance 
unnecessary.  The  term  of  the  referee  is,  however,  fixed  at  two  years.  There 
is  nothing  in  the  -statute  which  invalidates  the  acts  of  a  referee  after  the 
expiration  of  his  term.  He  continues  a  referee  in  each  unclosed  case 
previously  referred.  If  removed,  the  order  of  removal  will  doubtless  remove 
him  as  to  such  cases.  Without  any  standing  order  of  appointment,  the  court 
can  continue  to  refer  cases  in  his  district  to  him,  provided  there  is  no  other 
regularly  appointed  referee  in  his  district,  and  the  order  of  reference  will 
in  itself  confer  jurisdiction  and  be  deemed  an  appointment  to  that  extent. 

d.  Limits  of  district. —  Under  the  former  law,  at  least  one  register  was 
appointed  in  each  congressional  district.  This  seems  to  have  been  dropped 
out  when  that  law  was  fused  into  the  Revised  Statutes.®  Now  the  referee 
district  is  fixed  by  the  judge,  but  should  be  so  that  each  county  *'  may  con- 
stitute at  least  one  district.''  This  seems  to  mean  that>referee  districts  cannot 
be  larger  than  a  single  county,  a  provision  apjpa,rently  ignored  in  many 
jurisdictions.®  There  is  warrant,  however,  for  the  practice,  for  the  judge 
tnay  conclude  that  the  services  of  a  referee  are  not  needed  in  a  particular 
county  and  combine  it  with  another  county  or  counties  into  a  single  referee 
district. 


Z,  Birch  v.  Steele   (C.  C.  A.,  6th  Cir.), 
21  Am.  B.  R.  539,  165  Fed.  577. 

4.  Compare  Bankr.  Act,  §  43. 

5.  See  under  §  22  of  this  work. 

5a.  In  re  Alden    (C.  C.  A.,  1st  Cir.),  30 
Am  B.  R.  48. 

6.  Compare  State  v.  Doherty,  25  La.  Ann. 
119. 


7.  Birch  v.  Steele  (a  C.  A.,  6th  Cir.),  21 
Am.  B.  R.  539,  165  Fed.  577. 

8.  Act  of  1867,  §  3,  R.  S.,  §  4993. 

9.  It  is  well  known  that  referee  districts 
of  two  or  three  counties,  or  even  of  a  score 
of  counties,  and  in  one  case,  the  Southern 
District  of  Illinois,  of  a  whole  district,  have 
been  created  under  this  seemingly  inelastiO 
clause. 


m  I 
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SECTION  THIRTY-FIVE. 


QUALIFICATIONS  OF  REFEREES. 

§  35.  Qualifications  of  Referees. —  a  Individuals  shall  not  be 
eligible  to  appointment  as  referees  unless  they  are  respectively 
(1)  competent  to  perform  the  duties  of  that  office;  (2)  not  holding 
any  office  of  prpfit  or  emolument  under  the  laws  of  the  United  States 
or  of  any  State  other  than  commissioner^  of  deeds,  justices  of  the 
peace,  masters  in  chancery,  or  notaries  public;  (3)  not  related  by 
consanguinity  or  affinity,  within  the  third  degree  as  determined  by 
the  common  law,  to  any  of  the  judges  of  the  courts  of  bankruptcy  or 
circuit  courts  of  the  United  States,  or  of  the  justices  or  judges  of 
the  appellate  courts  of  the  districts  wherein  they  may  be  appointed; 
and  (4)  residents  of,  or  have  their  offices  in,  the  territorial  districts 
for  which  they  are  to  be  appointed. 


t 


I 


> 

.4      ' 


Analogous  provisions:    In  U.  S.:    Act  of  1867,  §  3,  R.  S.,  ||  4994,  4995. 

In  Eng.:    None. 
Cross-references:    To  the  law:    Referee  includes  referee   having  jurisdiction  of  estate, 
§  1(21). 
Creation  of  olTice;  appointment  and  removal,  §§  33,  34. 
Oaths  of  office,  §  36. 

Referee's  absence  a  disability,  effect,  §  43. 
Bond  of  referee,  §  50. 


SYNOPSIS  OF  SECTION. 

aVALIFICATIONS  OF  REFBRBBS. 

L  Qualifications  of  Referees,  584. 

a.  In  generaly  585. 

b.  Disqualificalion,  585. 


I.  QUALIFICATIONS  OF  REFEREES, 
a.  In  general. —  A  referee  is  a  judicial  officer;^  and  this  section  sets  proper 
limits  on  nepotism  in  his  appointment  or  the  enjoyment  by  him  of  more 
than  one  office.^     The  former  law  contained  no  restriction  save  that  the 

1.  Compare  White  v.  Schloerb,  178  U.  S.       v.  Red  River  Valley  Nat  Bank   (Sup.  Ct, 
542,  4  Am.  B.  R.   178;   Mueller  v.  Nugent,       N.  Dak.),  11  Am.  B.  R.  245. 
181  U.  S.  1,  7  Am.  B.  R.  224;   Clendenin^  2.  In  unpopulous  districts,  this  is  often 
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register  must  be  a  counselor-at-law  of  the  district  or  the  State  courts.^  Further 
restrictions  were  prescribed  in  his  oath  of  office,  and  he  was  prohibited 
from  acting  as  attorney  or  counselor  in  any  bankruptcy  case  in  his  district, 
especially  after  the  amendment  of  1874.*  Now  a  referee  must  be  (a)  a 
resident  of,  or  have  offices  in  the  district  for  which  he  is  appointed,*^  and  (b) 
competent  to  serve;  (c)  provided  he  does  not  hold  any  other  office  of  profit 
or  emolument  (except  certain  offices  here  enumerated)  or  (d)  is  related  to 
certain  judicial  offieers  of  the  United  'States  by  conBanguinity  or  affinity 
within  the  third  degree. 

b.  Disquajification. —  Referees,  although  duly  appointed,  if  not  strictly 
within  the  terms  of  this  section,  would  probably  be  disqualified  to  act  at 
all.  Disqualification  often  occurs  in  specific  cases.^  Whether  he  is  dis- 
qualified is  usually  a  matter  either  of  discretion  on  the  part  of  the  judge 
or  of  conscience  on  the  part  of  the  referee.  This  matter  is  discussed  else- 
where.^ 


a  hardship,  as  a  referee  by  this  section  is 
dearly  disqualified  from  holding  &ny  other 
office,  either  legislative,  executive,  or  mu- 
nicipal (with  the  exceptions  specified  in  this 
*fction),  provided  it  is  one  of  profit  or 
emolument.  The  restriction  is,  however,  on 
the  whole,  a  wise  one.  It  is  sufficiently  un- 
fortunate that  referees  must  practice  their 
profession  as  a  means  of  livelihood,  thus, 
one  day  sitting  in  judgment,  the  next  per- 
haps pleading  in  another  court  against  him 
who  was  a  pleader  in  the  referee  court  but 
vesterday.  They  certainly  should  not  ex- 
ercise other  functions  of  a  political  or  pub- 
lic character. 

3.  Act  of  1867,  I  3,  R.  S.,  |  4994. 

4.  R.S.,  It  4995,  4995-a. 


5.  In  re  Schenectady  Engineering  k  Con- 
struction Co.  (Di  C,  N.  Y.),  17  Am.  B.  R. 
279,  147  Fed.  868,  holding  that  a  court  of 
bankruptcy  of  one  district  has  no  power  to 
appoint  a  referee  residing  without  its  ter- 
ritorial jurisdiction. 

6.  When  referee  not  diaqnalified. — ^A 
debtor  who  owes  an  alleged  bankrupt  a  debt 
which  is  not  denied  by  the  debtor,  and  whose 
status  as  a  debtor  cannot  be  changed  by  any 
of  the  proceedings  in  bankruptcy,  and  whose 
liability  would  be  unafl'ected  by  such  pro- 
ceedings, is  not  disqualified  to  act  as  referee 
in  bankruptcy.  Bray  v.  Cobb  (D.  C,  N, 
Car.),  1  Am.  B.  R.  153,  91  Fed.  102. 

7.  See  under  |$  39  and  43. 
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SECTION    THIET7.SIX. 


OATHS  OF  OFHCE  OF  REFEREES. 

§  36.  Oaths  of  Office  of  Beferees. — a  Referees  shall  take  the  samt 
oath  of  office  as  that  prescribed  for  judges  of  United  States  courts, 


AualOKOua  provisions:    In  TJ.  S.;    Act  of  1S6T,  i  3.  B.  S.,  |  4Q96. 

Id  Bng.:   None. 
CroH-references:   To  tli«  Foms:    Form  of  oath  of  office,  No.  16. 


I.  OATH  OF  OFFICE  OF  KEFBItEES. 

This  provision  emphasizes  the  difference  between  the  register  under  the 
former  law  and  the  referee  under  the  present.  The  register  was  iiiertlv 
an  asGistant  to  the  judge,  his  functions  lai^Iy  clerical;^  the  referee  ia,  in 
effect,  in  all  cases  referred  to  him,  save  in  name  and  concerning  a  few  matttra 
reserved  to  the  judge  by  the  statute,  a  court  of  original  jurisdiction.^  There- 
fore, this  section  requires  him  to  take  the  same  oath  as  that  taken  by  other 
Federal  judges.^     It  should  be  taken  before  the  district  judge.' 

1.  Act  of  1S6T,  I  3,  R.  S.,  I  4993.  {  713  of  tbe  Revised  Statutes,  and  from  il 

S.  For  cases  holding  this,  see  under  {  30.       incorporated  into  Form  No.  16. 
8.  This    is    the    historic    oath    found    in  4.  Form  No.  I6. 


SECTION  THIRTY-SEVEN. 


NUMBER  OF  REFEREES. 


§  37.  Number  of  Referees. — a  Such  number  of  referees  shall  be 
appointed  as  may  be  necessary  to  assist  in  expeditiously  transacting 
the  bankruptcy  business  pending  in  the  various  courts  of  bankruptcy. 


Analogous  provisions:   In  U.  S.:   Act  of  1867,  S  3,  R.  S.,  f  4993. 

In  Eng.:   None. 
Cross-references:   To  tbe  Uw:    Appointment,  removal  and  districts  of  referees,  $  34. 


I.  NUMBER  OF  REFEREES. 

This  section  should  be  read  with  §  34.  The  former  act  gave  a  like  dis- 
cretion.^ The  only  limit  on  the  number  of  referees  in  any  given  district  is 
that  only  so  many  shall  be  appointed  as  may  be  necessary  **  to  assist  in  ex- 
peditiously transacting  the  bankruptcy  business  "  pending  in  such  district.^ 
The  authority  of  the  court  of  bankruptcy  to  appoint  referees  is  confined 
in  number  only  within  the  discretion  of  the  court  itself.^ 


1.  Act  of  1867,  I  3,  R.  SI,  I  4993. 

2.  Save  in  large  trade  centers  like  New 
York,  Chicago,  Philadelphia,  Boston,  and 
Baltimore,  but  one  referee  has,  as  a  rule, 
been  appointed   for  each   referee  district. 

3.  In  re  Steele  (D.  C,  AIa.),  19  Am.  B. 


R.  671,  156  Fed.  853,  holding  that  where 
there  are  two  district  judges  having  con- 
current jurisdiction,  one  of  them  may  ap- 
point a  referee  without  the  concurrence  of 
the  other,  while  the  other  is  absent  from 
the  district 
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SECTION  THIRTY-EIGHT. 


JURISDICTION  OF  REFEREES. 


IH 
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§  38.  Jurisdiction  of  Referees. — a  Referees  respectively  are  hereby 
invested,  subject  always  to  a  review  by  the  judge,  within  the  limits 
of  their  districts  as  established  from  time  to  time,  with  jurisdiction 
to  (1)  consider  all  petitions  referred  to  them  by  the  clerks  and  make 
the  adjudications  or  dismiss  the  petitions;  (2)  exercise  the  powers 
vested  in  courts  of  bankruptcy  for  the  administering  of  oaths  to  and 
the  examination  of  persons  as  witnesses  and  for  requiring  the  pro- 
duction of  documents  in  proceedings  before  them,  except  the  power 
of  commitment;  (3)  exercise  the  powers  of  the  judge  for  the  taking 
possession  and  releasing  of  the  property  of  the  bankrupt  in  the  event 
of  the  issuance  by  the  clerk  of  a  certificate  showing  the  absence  of  a 
judge  from  the  judicial  district,  or  the  division  of  the  district,  or  hii* 
sickness,  or  inability  to  act;  (4)  perform  such  part  of  the  duties, 
except  as  to  questions  arising  out  of  the  applications  of  bankrupts 
for  compositions  or  discharges,  as  are  by  this  act  conferred  on  courts 
of  bankruptcy  and  as  shall  be  prescribed  by  rules  or  orders  of  tlit^ 
courts  of  bankruptcy  of  their  respective  districts,  except  as  herein 
otherwise  provided;  and  (5)  upon  the  application  of  the  trustee 
during  the  examination  of  the  bankrupts,  or  other  proceedings, 
authorize  the  emplojTuent  of  stenographers  at  the  expense  of  tlie 
estates  at  a  compensation  not  to  exceed  ten  cents  per  folio  for  report- 
ing and  transcribing  the  proceedings. 


Analogous  provisions:    In  U.  S.:    Act  of  1867,  §  4,  R.  S.,  8§  4998,  4999,  5002,  5009. 

In  Eng.:    §  99;  General  Eule  7. 
Cross-references:    To  the  law:    Court  may  include  referee,  §  1(7). 

Referee  means  referee  having  jurisdiction  of  the  bankrupt  estate,  $  1(21). 

Jurisdiction  of  court  of  bankruptcy,  §  2. 

Bankrupts  to  comply  with  lawful  orders,  §  7-a(2). 

Examination  of  bankrupt,  §  7-a(0). 

Stay  of  suits  by  o»  against  bankrupt.  §  11-a. 

Composition,  jurisdiction  as  to,  §  12. 

Discharges,  application  to  be  made  to  judge,  §  14-a. 
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Cross-references  —  Continued. 

Adjudication,  filing  petition,  §  18-a. 

Reference,  of  case  to  referee  where  judge  is  absent  from  district,  §  18-f. 

Oaths  Administered  by  referee,  §  20-a  ( 1 ) . 

Examination  of  persons  before  referee,  §  21. 

Certified  copies  of  proceedings,  |  21-d. 

Reference  of  cases  after  adjudication,  §  22. 

Wrongful  acts  by  referee,  punishment,  §  29-c. 

Duties  of  referees,  f  39-a. 

Acts  of  referees  prohibited,  §  39-b. 

Compensation  of  referees,  |  40. 

Contempts  before  referees,  §  41. 

Records  of  referees,  how  kept,  §  42« 

Absence  or  disability  of  referee,  §  43. 

Bonds  of  referees,  execution  and  sureties,  S  50. 

Meetings  of  creditors,  referee's  duties,  §  55. 

Proof  and  allowance  of  claims,  §  57. 

Notices  to  creditors  given  by  referee,  §  58-c. 

Expenses  of  administering  estates,  payment>  §  62. 

Dividends,  declaration  and  payment,  §  65. 
To  the  General  Orders:    Referee  may  require  indemnity  for  expenses,  X. 

Duties  of  referee  as  to  administration,  XII. 

Order  of  reference ;   thereafter  proceedings  to  be  before  referee,  XII  ( 1 ) ;   tinPMi 
and  place  where  referee  acta,  XII (2). 

Taking  testimony  before  referee,  XXII, 
To  the  Fonns:    Order  of  reference.  No.  14. 

Order  of  reference  in  judge's  absence.  No.  15. 

Order  for  examination  of  bankrupt.  No.  28. 

Certificate  by  referee  to  judge,  No.  66. 

See  also  Supplemental  Forms,  post;  Hagar  and  Alexander's  Bankruptcy  Forms. 


SYNOPSIS  OF  SECTION. 


JURISDICTION    OF  RBFBRBES. 


L  Jurisdiction  of  Referees  in  General,  590. 

a.  Comparative  legislatiotiy  590. 

b.  Scope  and  meaning  of  sectioriy  690. 

n.  Express  Powers,  591. 

a.  To  make  adjiuUcations  or  dismiss  petitions^  591. 

(1)  In  general,  591. 

(2)  General  Order  XII,  591. 

(3)  Practice  after  reference  in  involuntary  cases>  592* 

b.  Power  to  administer  oaths,  conduct  examinations y  etc,,  592. 

c.  Power  to  seize  and  release  property ,  593, 

d.  Powefr  to  exercise  generally  the  statutory  jurisdiction  of  the  judge,  except 

in  certain  matters,  594. 

(1)  In  general,  594. 

(2)  Jurisdiction  over  discharges  and  compositions,  596. 

(3)  Power  of  referee  to  grant  injunctions,  596. 

(4)  EImployment  and  compensation  of  stenographers,  597. 
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59U  JuBisDicTioK  OF  Befesees.  [§  3& 

I.  JURISDICTION  OF  BEFEKEES  IN  GENERAL. 

a.  Comparative  legation —  The  English  act  of  18S3  has  a  similar  section. 
The  jurisdiction  of  registrars  in  bankruptcy  is,  however,  both  larger  ant 
smaller  than  that  of  our  referees.  Thej,  as  a  rule,  cannot  act  save  oi 
applications  unopposed,  yet  they  have  the  very  important  power  of  makin; 
interim  orders  in  cases  of  urgency  and,  if  of  the  high  court,  may  grant  dis 
charges  and  confirm  compositions.  Under  our  law  of  1867,  the  registers  hat 
power  to  transact  administrative  or  ex  parte  business,*  but  issues  of  lav 
or  fact  were  always  heard  by  the  judge,*  A  comparison  of  the  two  section: 
will  indicate  the  great  difference  between  their  functions  and  those  of  thi 
present  referees. 

b.  Soope  and  maanii^f  of  uotioii. —  Manifestly  this  section  is  one  of  limita 
tion.  Unless  jurisdiction  is  given  or  can  reasonably  be  inferred  from  it 
words,  it  cannot,  as  a  rule,  be  exercised  by  the  referee.*  However,  the  broa( 
terms  of  subdivision  4  coupled  with,  in  many  districts,  rules  conferring  01 
them  all  the  powers  and  functions  of  the  judge  that  are  not  by  the  statut' 
or  the  general  orders  specifically  reeerved  to  the  court  proper,  make  thi 
section  almost  unlimited  in  ita  scope,  and  read  into  it  the  numerous  othe 
sections  conferring  jurisdiction  on  the  court  itself.  The  breadth  and  impoi 
tance  of  these  functions  are  discussed  lat«r.^  It  should  be  noted,  however 
that  (a)  this  jurisdiction  is  territorial,  t.  e.,  it  must  be  exercised  "withii 
the  limits  of  their  districts;"  '  and  (b)  it  is  always  subject  "  to  a  review  b; 
the  judge.'"  A  referee  is  a  judicial  officer,  and  all  his  acts  are  presume' 
to  be  legal  within  the  scope  of  his  authority.*  The  findings  of  referees  actinj 
within  their  jurisdiction  are  entitled  to  the  respect  and  credit  given  t 
officers  acting  judicially,*  and  such  findings  are  concltisive  upon  Stat 
courts.'"  It  is  especially  provi,ded  in  this  section  that  all  the  referee"! 
acts  or  subject  to  review  by  the  judge.'^  The  practice  on  review  is  coq 
sidered  hereafter  under  the  next  sectitoi."  Some  of  the  illustrative  cases  sr 
collated  in  the  foot-note." 

t.  Eng.  Act  of  I8B3,  g  SB.  eree    in    bankniptr;    ia    subject    to   revki 

a.  Act  ol  1867,  i  4,  R.  8.,  J  4998.  by   a  judge   of   the   United   SUtes  distric 

t.  Act  of  1SG7,  It  4  and  6,  R.  S.,  ||  SOOe,  court     EUia  v.  Krulewitch    (C.   C.  A.,  StI 

BOIO.  Cir.),  15  Am.  B.  R.  615,  141  Fed.  954. 

4.  Other  sections  confer  powers  on  the  t.  Conti  v.  Sunseri  (C.  C.  P.,  Pjtl,  H 
referees,  as,  for  instance,  Bankr.  Act,  i  39.  Am.  B.  R.  891. 

But  the   intention   seems   to   have   been   to  9.  In  .re   Covington    (D.   C.   N.   Csr.),  ' 

Bummarise   all   general   grants   of   jiiriedic-  Am.  B.  R.  373,  110  Fed.  143;  In  re  E«j;l« 

tion   here.  (D.  C.  N.  Car.),  3  Am.  B.  R.  733,  99  Fed 

5.  See   discuBflion    under   .Section   Thirty-  895. 

nine,  as  well  as  this  section.  10.  Clendening  v.  Red  Rivet  Valley  N»t 

6.  In  re  Schenectady  Eng.  i  Const.  Co.  Bank  (Sup.  Ct.,  N.  Dak.),  11  Am.B.  H 
(D.  C,  N.  Y.l,  17  Am.  B.  R.  279,  147  Fed.       845. 

868.  H.  In  re  Hanson  <D.  C,  Minn.),  19  Am 

7.  Foi   reviews   by   the   judge   and    prac-      B.  R.  S35,  156  Fed.  717. 
tire  thereon,  see  Rpction  Thirty-nine  of  this  13,  See  post,  p.  604. 

work.     By  this  section  every  act  of  a  ref-  I3.  Mueller  v.  Nugent,  184  U.  S.  1,  T  AiH' 
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II.  EXPRESS  POWERS. 

a.  To  make  adjudications  or  dismiss  petitions.—^  (1)  In  general. — Sub- 
division 1  confers  upon  referees  the  power  to  consider  petitions  in  bank- 
ruptcy referred  to  them  by  the  clerk  and  to  make  adjudications  or  dismiss 
the  petitions.  This  clause  has  reference  to  petitions  in  bankruptcy  which 
have  been  referred  by  the  clerk  to  a  referee  when  the  judge  is  absent  from 
the  judicial  district,  or  division  of  the  district  in  which  the  petition  is 
pending,  as  provided  by  §  18-f  of  the  act.^*  In  such  cases  the  referee  has 
jurisdiction  to  make  the  adjudication  or  dismiss  the  petition.  This  refers 
to  involuntary  as  well  as  voluntary  cases,  and  charges  the  referee  with  a 
distinct  duty,  which,  where  a  petition  does  not  show  the  jurisdictional  facts, 
should  result  in  a  dismissal.  A  referee  cannot,  however,  grant  an  adjudica- 
tion in  any  other  case.^*^  The  form  used  should  be  an  adaptation  of  Forms 
Xos.  11  and  12. 

(2)  Gexeral  Order  XII. —  The  Supreme  Court  has  supplemented  the 
statute  with  a  rule  which  is  in  turn  supplemented  by  the  terms  of  Forms 
Xos.  14  and  15.  The  first  paragraph  of  this  general  order  requires  the  court 
to  fix  a  day  upon  which  the  bankrupt  shall  attend  before  the  referee,  and 
provides  that  from  that  day  the  bankrupt  shall  be  subject  to  his  orders  and 
that  all  proceedings  shall  thereafter  be  before  the  referee.  This  has  some- 
times been  thought  to  withhold  jurisdiction  from  the  referee  until  the  day 
set.  The  better  opinion  is  that  —  the  limitation  on  jurisdiction  imposed 
being  clearly  against  the  manifest  purpose  of  the  statute  to  vest  the  referee 
with  complete  jurisdiction  at  once  the  order  of  reference  is  made  —  he 
immediately  has  power  to  exercise  any  of  the  functions  or  perform  any  of 
the  duties  prescribed,  and  even  before  the  order  of  reference  is  actually 
received.  The  second  paragraph  of  this  general  order  is  of  little  importance. 
Referees  invariably  fix  the  times  and  places  when  they  will  act.  It  would  be 
both  confusing  and  impracticable  if  the  judges  did  so.  In  important  districts 
the  referee's  court  has  a  stated  place  for  sittings,  often  specified  by  a  standing 
order,  and  frequently  in  courtrooms  or  chambers  set  apart  for  them  in  the 
local  Federal  building;  the  time  is  specified  either  by  a  general  order  or  in 
each  notice  or  order. 


B.  R.  224;    White  v.  Schloerb,   178  U.   S. 
^42,  3  Am.  B.  R.  178;  In  re  Steuer  (D.  C, 
Mass,),  5  Am.  B.  R.  209,  104  Fed.  976;  In  re 
Scott  (Ref.,  Mass.),  7  Am.  B.  R.  35;  aflfd 
on  review,  s.  c,  7  Am.  B.  R.  39;  In  re  Hud 
(lleston  (Ref.,  Ala.),  1  Am.  B.  R.  572.    Com 
pare  also  Gierveiter  v.  Sevier,  33  Ark.  522 

14.  In  re  Elby  (D.  C,  Iowa),  19  Am.  B 
R.  734,  157  Fed.  935,  holding  that  the  ref 
eree  has  no  jurisdiction  to  dismiss  a  bank 
niptcy  proceeding   after   the   adjudication 

15.  For  effect  of  erroneous  adjudication, 


if  jurisdictional  question  is  not  promptly 
raised,  see  In  re  Polakoff  (Ref.,  N.  Y.),  1 
Am.  B.  R.  358;  In  re  Chisdell  (D.  C,  N. 
Y.),  4  Am.  B.  R.  95,  101  Fed.  246.  But 
see  In  re  Mason  (D.  C,  N.  Car.),  3  Am. 
B.  R.  599,  99  Fed.  256.  Compare,  under 
former  law.  In  re  Penn,  Fed.  Cas.  10,927. 
If  the  bankrupt  contests,  the  issues  pre- 
sented must  be  tried  by  the  court.  In  re^ 
Humbert  Co.  (D.  C,  Iowa),  4  Am.  B.  R. 
771,  100  Fed.  439. 
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(3)  Practice  after  reference  in  in  voluntary,  cases. —  Oii  receiving 
or  making  an  adjudication  in  an  involuntary  case,  the  referee  should  forth- 
with enter  and  have  served  on  the  bankrupt  an  order  directing  him  to  prepan- 
and  file  hia  schedules  as  required  by  §  7  (8)/*  this  that  the  case  may  be 
presently  proceeded  with,  or,  the  bankrupt,  if  recalcitrant,  reported  in  con- 
tempt. Where  the  bankrupt  is  absent  or  has  absconded,  it  is  customary  first 
to  call  on  his  attorneys  of  record,  if  any,  to  prepare  and  file  such  schedules. 
Where  he  has  none  or  they  have  not  the  facts  to  do  this  —  the  practice  sua 
gested  by  General  Order  IX  being  usually  out  of  the  question  —  the  practice 
has  grown  up  of  issuing  subpa?nas  to  any  or  all  persons  who  seem  likely  tu 
know  of  the  bankrupt's  business  affairs  and,  after  an  examination  of  them 
and  the  debtor's  books,  to  make  out  as  complete  schedules  as  possible.  To 
this  end,  the  referee,  who  is  charged  with  this  duty,"  usually  drafts  the 
attorneys  of  the  petitioning  creditors  as  his  assistants.  Schedules  so  pre- 
pared should  be  in  triplicate,  but  need  not  be  verified ;  they  will  often  require, 
amendment.  Not,  however,  until  they  are  prepared  and  filed,  should  a  first 
meeting  be  called.  The  expense  of  this  preliminary  proceeding  is  charge- 
able to  the  estate. 

b.  Power  to  administer  oaths,  conduct  examinations,  etc Subdivision  2  of 

this  section  grants  to  referees  the  power  to  administer  oaths,  examine 
witnesses,  require  production  of  documents  and  generally  to  conduct  exam- 
inations. These  powers  would  also  flow  from  subdivision  4.  The  previous 
statute  gave  similar,  though  not  as  comprehensive,  functions  to  the  register.^* 
Subpoenas  are  not  to  be  issued  by  the  referee  under  any  circumstances,  but 
by  the  clerk.^®  The  power  to  swear  witnesses  is  distinct  from  that  conferred 
on  referees  to  administer  the  oaths  "  required  by  this  act "  by  §  20-a  (1).^ 
The  formula  used  in  swearing  witnesses  is  similar  to  that  in  the  local 
courts,  but  its  phraseology  should  always  be  adapted  to  the  proceeding  or 
trial  in  which  the  witness  is  sworn.  The  power  expressly  conferred  upon 
referees  by  subdivision  4  to  perform  "  such  part  of  the  duties  except,  etc.,  as 
are  by  this  act  so  conferred  on  courts  of  bankruptcy  and  as  shall  be  prescribed 
by  rules  or  orders  of  the  courts  of  bankruptcy  of  their  respective  districts," 
has  been  thought  sufficient  to  authorize  them  to  pass  upon  the  competency, 
relevancy,  or  materiality  of  any  question  considered  in  the  course  of  an 
examination.^^     Rules  have  been  promulgated  in  several  of  the  districts 


16.  In  re  Franklin  Syndicate  (D.  C, 
N.  Y.),  4  Am.  B.  R.  244,  101  Fed.  402. 

17.  Bankr.  Act,  §  39-a(6).  But  see  Gen- 
eral Order  IX.  Consult  also  §  7  of  this 
work. 

18.  Act  of  1867,  §  4,  R.  S.,  §  ^998. 

19.  In  re  Pierce  (D.  C,  Col.),  6  Am.  B. 
R.  747,  111  Fed.  516. 

20.  U.   S.  V.   Simon    (D.   C,   Wash.),    17 


Am.  B.  R.  41,  146  Fed.  89,  holding  that  the 
bankruptcy  law  expressly  authorizes  an  oath 
to  be  administered  by  a  referee  in  bank- 
ruptcy to  a  witness  appearing  voluntarily 
or  under  compulsory  process  to  give  testi' 
mony  in  support  of  claims  presented  by  al- 
leged creditors. 

21.  The  authority  of  the  referee  extends 
beyond  taking,  ruling  upon  and  reporting 
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conferring  power  in  this  regard.^  The  weight  of  authority  seems  now  to 
favor  the  rule  that  a  referee  acting  as  such,  or  as  a  special  commissioner 
may  not  exclude  evidence  which  he  deems  inadmissible ;  it  is  his  duty  under 
General  Order  XXII  to  receive  the  evidence  which  is  offered,  to  note  objec- 
tions and  to  record  the  evidence.^  But  this  is  clearly  subject  to  the  exception 
that  evidence  should  not  be  permitted  to  be  introduced,  or  its  production 
compelled,  where  it  is  plainly  privileged  or  so  clearly  and  affirmatively  in- 
competent, irrelevant  and  immaterial  that  such  introduction  or  production 
would  be  an  abuse  of  the  process  of  the  court.^*  If  the  proceeding  is  one 
oriprinally  instituted  before  the  referee,  as  for  the  discovery  of  concealed 
a?-ets,  he  has  full  power  to  exclude  irrelevant  testimony;  General  Order 
XXII  does  not  prevent  the  exercise  of  such  power  in  such  a  proceeding.^^ 
And  in  any  case  the  referee  should  determine,  in  the  first  instance,  the 
question  of  the  witness'  competency  or  the  admissibility  of  his  testimony; 
he  should  certify  the  question  to  the  court  when  requested  to  do  so  in  a 
pVoper  manner;  such  a  method  of  procedure  will  tend  to  expedite  the  prooeed- 
iiiir  and  avoid  confusion.^^**  If  a  referee  fails  to  include  rejected  evidence 
with  objection.**  noted,  the  remedy  is  an  application  to  the  district  court,  or 
failing  there,  to  the  circuit  coujrt  of  appeals  for  an  order  that  such  evidence 
b(  taken  and  preserved.^^  Documents  may  be  ordered  in  the  usual  way. 
When  the  bankrupt  is  present,  the  direction  is  often  verbal.  If  he  is  not 
present,  or  the  document  is  in  the  possession  of  a  third  person,  a  subpoena 
duces  tecum,  or  an  order  to  the  same  eifect,  is  customary.^^  The  concluding 
clause  of  this  subdivision  resei*ves  to  the  judges  the  right  to  commit,  and 
doubtless,  therefore,  to  attach  a  balky  witness.^ 

c.  Power  to  seize  and*  release  property. —  Subdivision  3  seems  to  refer  to  a 
power  to  seize  and  hold  property  conferred  lepon  the  judge  by  §  69.  A  like 
power  is  suggested  by  §  3-e;  and  it  seems,  given  by  §  2  (15).     This  sub- 


evidence,  and  Includes  maklnic  findings  and  recom- 
m»-ndatlon»  thereon.  In  re  Kaiser  (D.  C,  Minn.), 
3  Am.  B.  R.  767,  »  Fed.  689. 

22,  Rule  2J,   Western  DIstHct  of  New  York. 

23.  Power  *o  exclvcle  evlde»ce.— Bank- 
of  Ravens  wood  v.  Johnson  (C.  C.  A.,  4th  CIr.)i 
16  Am.  B.  R.  206,  143  Fed.  463;  In  re  Romlne  (D. 
C  .  W.  Va.).  14  Am.  B.  R.  786,  188  Fed.  887;  In  re 
Sturgeon  (C.  C.  A.,  2d  Clr.),  14  Am.  B.  R.  681. 
13»  Fed.  608:  Dressel  v.  North  State  Lumber  Co. 
(D.  C.  N.  Car.).  9  Am.  B.  R.  S41.  119  Fed.  Ml; 
In  re  Lipset  (D.  C.  N.  Y.),  9  Am.  B.  R.  82.  119 
Fed.  379;  In  re  Covington  (D.  C.  K.  Car.).  6  Am. 
B.  R.  873.  110  Fed.  143;  In  re  De  GottardI  CD.  C, 
ral.).  7  Am.  B.  R.  723,  114  Fed.  328;  First  National 
Bank  of  Philadelphia  v.  Abbott  (C.  C.  A..  8th  Cir.), 
21  Am.  B.  R.  486,  166  Fad.  852.  But  In  Matter  of 
Wilde's  Sons  (D.  C,  N.  Y.),  U  Am.  B.  R.  714.  131 
Fed.  142.  It  was  held  that  a  referee  In  bankruptcy, 
whether  acting  In  his  character  as  referee  or  as 
special  commiasloner,  has  a  right  to  exclude  evi- 
dence which  he  deems  inadmissible. 

Duty  to  talce  all  testimony.—  It  is  the 
duty  of  examiners,  masters,  referees,  and  the  court 
taking  evidence  in  controversies  in  bankruptcy,  in 
the  ab.sence  of  a  Jury,  to  take,  record,  and.  in 
case  of  an  appeal,  to  return  to  the  reviewing 
court,  all  the  evidence  offered  by  either  party, 
that  which  they  hold  to  be  Inrompf^tent  or  im- 
material as  w«»ll  as  that  which  they  doom  com- 
petent and  relevant,  to  tht'  end  that  If  the  ap- 
pellate court   is   of    the   opinion    that    «vi<!»nL*-    re- 


jected should  have  been  received  it  may  consider 
it,  render  a  flnal  decree,  and  thus  conclude  the 
litigation  without  remanding  the  suit  to  procure 
the  rejected  evidence,  Missouri  Electric  Co.  v. 
Hamilton  Brown  Co.  (C.  C.  A.,  8th  Cir.).  21  Am. 
B.  R.  870.  272.  165  Fed.  283. 

94.  Matter  of  Clark  (Ref.,  Cal.).  21  Am.  B.  R. 
776,  782;  Missouri  Electric  Co.  v.  Hamilton  Brown 
Co.  (C.  C.  A.,  8th  Clr.).  21  Am.  B.  R.  270.  272.  16.^ 
Fed.  283;  First  National  Bank  of  Philadelphia  v. 
Abbott  (C.  C.  A..  8th  Cir.),  21  Am.  B.  R.  486,  166 
Fed.  852. 

24a.  In  re  Harrison  Bros.  CD.  C.  Pa.),  28  Am. 
B.  R.  298.  holding  that  a 'referee  who  is  presiding 
in  a  proceeding  originally  instituted  before  him  to 
compel  a  bankrupt  to  turn  over  conccaIe<l  assets, 
acts  in  a  Judicial  capacity,  being  regarded  as  a 
Judicial  officer.  Invested  with  the  same  powers  and 
duties  in  bankruptcy  matters  as  a  district  Judge, 
'and  having  full  power  to  exclude  irrelevant  testi- 
mony. 

24b.  In  re  Harrison  Bros.  (D.  C,  Pa).  28  Am. 
B.  R.  293;  In  re  Ruos  (D.  C.  Pa),  20  Am.  B.  R. 
281.  159  Fed.  852:  In  re  Wildes  Sons  (D.  C.  N.  Y.), 
11   Am.   B.    R.   715.   131   Fed.    142. 

25.  First  National  Bank  of  Philadelphia  v.  Ab- 
bott (C.  C.  A..  Sth  Clr.).  21  Am.  B.  R.  436.  165 
Fed.    862. 

2«.   Matter  of  Clark    (Ref.,    Cal.).   21  Am.   B.    R. 
776. 
1:7.   Sjf    liankr.    Art,    §   41. 
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divieioD  will,  however,  probably  be  construed  as  such  a  limitatioQ  on  the 
general  words  of  the  two  sections  last  mentioned  as  to  prohibit  the  referee 
from  exercising  this  jurisdiction,  save  in  easea  where  the  clerk  has  issued  a 
certificate  showing  the  inability  of  the  judge  to  act  for  one  of  the  reasons 
specified.  The  power  is  an  important  one  in  involuntary  cases.^  It  is 
apparently  the  only  instance  where  the  referee  as  such  has  jurisdielioii 
before  an  order  of  reference.  Perhaps  the  clerk's  certificate  has  the  efieei 
of  such  an  order. 

d.  Power  to  exerclK  ^nerally  the  statutory  jnTisdiotion  of  the  judge,  except 
in  certain  matters. —  (i)  Ih  qenexal. —  The  referee  is  given,  by  subdiviBion 
4,  power  "  to  perform  snch  duties,  except,  etc.,  as  shall  be  prescribed  by 
the  rules  and  orders  of  the  courts  of  bankruptcy  in  their  respective  districts, 
except  as  herein  otherwise  provided."  The  exact  effect  of  the  words  "  and  as 
shall  be  prescribed,"  etc.,  has  not  yet  been  authoritatively  declared.  "  Juris- 
diction "  and  "duties"  are,  of  course,  widely  different  things.  While  a 
court  of  bankruptcy  may  direct  referees  to  perform  "  duties  "  not  enumerated 
in  §  39,  it  cannot  by  rule  confer  a  "jurisdiction"  it  does  not  itself  have. 
Further,  this  clause  occurs  in  a  section  devoted  to  the  "jurisdiction  of 
referees."  It  seems  to  follow  that  "  duties  "  is  here  used  in  the  sense  of 
jurisdiction;  and,  therefore,  that  to  be  vested  with  jurisdiction  other  than 
that  expressly  conferred  by  this  section  or  charged  with  duties  other  thac 
those  set  out  in  §  39,  referees  must  be  given  such  jurisdiction  by  a  standing 
or  special  rule  of  the  district  court.**  The  question  is  not  without  difficulty 
and  the  opposite  view  seems  sometimes  to  be  taken  for  granted.  It  is  not. 
however,  often  important.  The  district  courts  have  quite  generally  supplied 
the   necessary   rule,*"     It   seems   that   the   word   "  herein "   refers  to  the 


U.  Tn  Tt  Knopf  (D.  C,  S.  Car.),  16 
Am.  B.  R.  43S,  144  Fed.  245,  holding  that 
the  referee  maj  mak'i  a  summar;  order 
authorizing  the  ieiKuri!  of  property  in  th« 
hands  of  ad  alleged  fraudulent  vendee, 
where  it  is  neeestary  for  the  preMtvation 
of  Buch  propertj. 

Appaiutment  of  receiveTa.— It  is  clear 
that  this  provision  of  the  act  refers  to  the 
appointment  of  receivers,  or  releasing  prop- 
erty. In  involuntarj'  eases,  and  is  to  he 
read  in  connection  with  section  IS-f.  Mat- 
ter of  Sonnabend  <Bef.,  Mass.),  18  Ain. 
B.  H.   117. 

99.  Geueral  Order  XII(l).  And  see  Id 
Tf  Sabine  (Ref..  N,  Y.l,  1  Am.  B.  R.  31S, 
for  a  case  whore  jiirisdiction  to  stay  we^ 
p\ercised  before  tliire  was  any  rule  giving 
it. 

Wli«re  ine  bankruptcy  court  haa  jarisdlc- 
tioa,  tW  ri-frrpp  ha«  al^o  jiirisilirtion  ex- 
cept when  the  case  la  referred  to  him  for  a 


special  purpose,  or  where  the  bankrupt  ut' 
to  be  adjudged  a  bankrupt  or  seeks  a  dis- 
charge. Matter  of  Brenner  (D.  C,  Pa.),  26 
Am.  B.  R.  S46,  649. 

80.  Thus,  the  following  rule  was  earl.'' 
promulgated  in  the  Northern  District  of 
New  York,  and  adopted  by  the  VVestfm 
Distrii-t  of  the  same  State: 

XXVI.  Poioerg  delegated  to  rrfrref'- 
The  referees  heretofore  or  hereafter  »r- 
pointed  for  the  Northern  District  of  Ni'iv 
York  are  hereby,  respectively,  vested  wit' 
the  jurisdiction  which,  by  the  banfcnipttv 
act  of  July  1,  1898.  and  the  general  oritcrs 
of  the  Supreme  Court,  promulgated  at  tlv! 
October  ti-rm  of  1M9S.  the  court  or  judr- 
may  delegate  to  or  confer  upon  said  rf'- 
erees:  and  thev  are,  respectivelv.  empow- 
ered and  authorii°d  to  do  all  acta,  take  »" 
p™oeedingfl,  make  all  orilera  and  dwr"" 
mid  perform  all  dutiea  ao  authorized  I"  ''' 
delegated    by    said    act,    and    aaid   general 
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bole  statute."  Under  this  clause,  it  ias  been  lield  that  the  referee  may 
ant  alaja,*'  appoint  receivers,**  issue  summary  orders  to  compel  restitution 

property,**  determine  the  ownerahip  of  property  in  the  possession  of 
receiver  where  a  third  party  files  an  intervening  petition  claiming  the 
mership  of  such  property,**  adjudicate  claims  of  third  persons  in  property 

the  possession  of  a  bankrupt  at  the  time  of  his  bankruptcy,^  and  dismiss 
petition  on  which  an  adjudication  has  already  been  had."  A  referee  may 
der  a  sale  of  the  bankrupt's  real  estate,  discharged  of  liens,  and  may  hear 
d  determine  the  validity  and  priority  of  claims  upon  the  proceeds  of  the 
le.'*  It  has  also  been  held  that  the  referee  may  grant  an  order  authorizing 
e  trustee  to  inter^'ene  in  an  attachment  suit  for  the  purpose  of  maintaining 
for  the  benefit  of  the  bankrupt  estate.**  There  may  be  some  doubt  as  to 
e  right  of  a  referee,  in  the  exercise  of  functions  pertaining  to  a  court  of 
.nkruptcy,  to  entertain  plenary  jurisdiction  over  suits  or  proceedings  for 
e  setting  aside  of  preferences,  or  the  recovery  of  property  fraudulently 
ansferred.*  There  are  instances  where  such  jurisdiction  has  been  asserted 
id  fully  sustained  by  the  district  courts.''^  It  must  be  conceded  that  where 
e  property  in  question  has  been  taken  from  the  lawful  possession  of  the 
inkruptcy  court,**  or  where  Ihe  preferred  creditor  voluntarily  submits  a 

dera,  without  special  ■uthoritj'  in  each 
W  and  nnder  the  general  authoritj  eon- 
rred  b7  this  order. 
31.  In  re  Berkowitz  (D.  C,  Pa  },  16  Am. 

R.  251,  1*3  Fed.  i98. 
U.  See  foot-note  29,  ante. 
33.  Tliat  the   referee   has  juriadtction   to 
ipoint  receivers  after  the  reference  under 
i  general  powers,  conferred  upon  him  bj 
38  (4),  and  General  Order  Xll  (1),  lias 
ten  been  det..iled.     Matter  of  Sonnabend 
tef.,  Mass.),  IS  Am.  B.  R.  117. 
M.  UneDer  t.  Nngent,  184  U.  8.  1,  7  Am. 

R.  324;  Knapp  &  Spencer  Co.  v.  Drew 
I  C.  A.,  8th  Cir.),  80  Am.  B.  R.  SSS,  ISO 
^.  413,  liolding  that  a  petition  of  a  trna- 
e,  for  a  eununary  order  upon  a  corpora 
JD  creditor  to  show  cauae  why  it  should 
it  turn  over  money  received  from  the 
ukrupt,  after  the  institution  of  the  bank- 
ptey  proceedingB,  may  be  entertained  by 

Snirender  of  property. —  To  justify  an 
der  that  a  bankrupt  pay  over  money  or 
liver  property  to  his  trustee,  the  referee 
ould  find  as  a  fact  that  the  bankrupt, 
ice  filing  his  petition,  had  concealed  and 
ithheld  from  the  trustee  property  belong- 
g  to  the  bankrupt  estate.  In  re  Felaon 
).  C,  N.  Y.),  10  Am.  B.  K.  716,  124  Fed. 
IB.  The  referee  or  the  district  court  may 
mpel  bailees  or  agents  of  the  bankrupts 
'  surrender  property.  Matter  of  Cohn 
lef.,  Cal.),  18  Am.  B.  R.  786.  A  referee 
ay  not  determine  the  ownership  of  prop- 
ty  in  the  poaaeMion  of  an  adverse  alaim- 
it  who   asaerts  his   claim   in   good   faith 


>  the  t 
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turned  over  to  him.  In  re  Walsh  Bros. 
(D.  C,  Iowa),  21  Am.  B.  R.  14.  163  Fed.  353. 

3S.  In  re  Scrinopskie  (Etef.,  Smb.),  10 
Am.  B.  R.  2Sli  In  re  Holbrook  Shoe  t 
Leather  Co.  (D.  C,  Mont.),  81  Am.  B.  R. 
Sll.  16S  Fed.  973,  In  re  Schimmel  (D.  C, 
Ph.).  39  Am.  B.  R.  361. 

M.  Mound  Mines  Co.  v.  Hawthorne  (0. 
C.  A.,  8th  Cir.),  23  Am.  B.  R.  242,  173  Fed. 
S82. 

87.  In  re  Scott  (Ref.,  Mass.),  7  Am,  B. 
R.  35. 

SB.  In  re  Miner's  Brewing  Co,  (D.  C, 
Pa.),  30  Am,  B.  R.  717,  162  Fed,  S27. 

89.  Conti  v.  Sunaeri  (C.  0.  P.,  Pa.),  18 
Am,  B,  R.  891. 

40.  See  able  opinions  of  Iteferee  01m- 
stead  in  In  re  Murphy,  3  Am.  B.  R.  499, 
505,  and  In  re  O'Brien,  21  Am.  B.  R.  11.  See 
also  In  re  Jules  &  Frederic  Co.  (Ref., 
Mass.),  27  Am.  B.  R.  136,  note,  in  which 
case  the  exercise  by  the  referee,  of  juris- 
diction it)  a  plenary  proceeding  was  sus- 
tained by  the  distri^  eourt. 

Becorery  of  preference.—  The  referee  has 
no  jnriadietion  of  a  proceeding  brought  by 
the  trustee  to  recover  from  an  adverse 
claimant  choses  in  action,  or  the  proceeds 
thereof,  tranef erred  by  the  bankrupt  within 
the  four  months'  period,  which  transfer  is 
alleged  to  constitute  a  voidable  preference, 
but  the  remedy  of  the  trustee  is  by  plen- 
ary suit.  In  re  Carlile  (D.  C,  N.  Car.), 
29  Am.  B.  R.  373. 

41.  In  re  Kenrnev  (D.  C,  Pa.).  31  Am. 
B.  R.  731,  167  Fed.  996;  In  re  O'Brien,  21 
Am.  V.  R.  11,  affd.  by  Judge  Dodge. 

42.  Knapp  &  Spencer  v.  Drew  iC.  C.  A., 
8th  Cir.),  20  Am.  B.  R,  335,  160  Fed.  413. 
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claim  secured  by  the  preference  to  the' court,  the  jurisdiction  of  the  referee 
to  determine  as  to  the  validity  of  the  preference  ia  absolute.*'  The  niunerom 
functione  of  a  court  of  bankruptcy  which,  through  this  subdivision,  mar  b« 
performed  by  the  referee  are  pointed  out  in  the  "  cross-references."  Por  the 
Uw  and  practice  in  the  exercise  of.  them,  reference  should  be  had  to  the 
appropriate  sections  of  this  work. 

(2J  JuKisDicTioy  ovEB  DiscuARQEs  AND  COMPOSITIONS. —  The  referee  is 
denied  jurisdiction  of  these  important  matters,  as  he  is  of  adjudications  eave 
in  the  absence  of  the  judge,"  All  questions,  at  every  step,  arising  out  of 
applications  for  discharges  are  original  questions  for  the  court,*''  and  tlif 
referee  has  no  jurisdiction  to  decide  any  question  unless  it  has  been  referred 
to  him.**  The  words  of  the  subdivision  extend  such  limitation  not  only  t« 
applications  for  discharge  or  composition,  but  "  to  questions  growing  out  of " 
the  two  specified  proceedings.  Thus,  a  referee  has  no  jurisdiction  over  i 
proceeding  for  the  revocation  of  a  discharge  or  for  setting  aside  a  compo 
sition."  This  limitation  in  actual  practice  is  often  one  of  nomenclature 
rather  than  fact.  As  previously  observed,  save  when  a  jury  trial  is  bad,  or 
objections  to  a  discharge  the  referee  usually  sits  on  the  case  as  a  special 
master  in  chancery,  and  reports  the  facts  and  his  opinion  to  the  court  foi 
its  guidance.**    The  practice  on  such  references  is  discussed  under  §  14,  ante. 

(S)  Power  of  befebee  to  grast  I^-Jr.vcTI0Ks. —  The  third  paragrapl 
of  General  Order  SII  supplements  subdivision  4  of  this  section  and  witfr 
draws  jurisdiction  from  referees  to  grant  injimctions  to  stay  proceeding! 
of  a  court  or  officer  of  the  United  States  or  of  a  State.*  Where  the  nilw 
adopted  by  the  district  court  negative  the  right  of  a  referee  to  issue  injuii^ 
tion  orders,  such  power  does  not  exist.""     Bnt  the  referee  may  have  juriS' 


43.  In  re  Elietson  Co.  (D.  C.  W.  Va,|,  33 
Am.  R  R.  S30,  174  Fed.  SSS,  holdinft  that  a 
refiTpe  has  jurisdiction  to  determine  tlie 
validity  of  a  deed  of  trust  f^ven  bv  the 
bankrupt  within  the  four  months'  period  to 
a  hniik  as  sretirity  for  hta  unpaid  noteA. 
■where  the  hank  by  filing  proof  of  its  claim 
upon  the  notfs  submits  to  the  jurifldiction 
of  tlie  bankruptcy  court. 

44.  Bankr.  Act,  $  IS-c-f-g.  It  iB  ele- 
mentary law  that  tlie  referee  baa  no  juris- 
dictinn  to  eonflrm  or  reject  a  composition. 
Mutter  of  Sonnabend  (Ref.,  Mass.),  IS  Am. 
B.  E.  117. 

49.  In  re  .lohnson  (D.  C,  Ark.),  19  Am. 
B.  R.  S14,  1.S8  Fed.  343. 

4fl.  In  re  Ramhill  (D.  C.  Pa.),  20  Am. 
B,  R.  305,  lyj  Fi-ii.  2US,  holding  thut  a  cer- 
informity  grt 


ification  of  ohjeetions 


hearing  of  specifications  of  objeetione  to  ■: 
discharge,  thould  not  base  a  ftndin^  up<M 
the  originsl  examination  of  the  bankrupt 
before  him  as  referee.  In  re  Murray  lH-  (^ 
Conn.l,  30  Am.  B.  R.  700,  IBS  Fed.  9RS. 

47.  CnnsuH  Sections  Thirteen  and  Fiftpm 
of  this  work. 

48.  See  <Ii«cussion  under  section  Fourlei'Q 
of  this  work. 

40.  "  The  reason  for  MCtion  S  of  GeMnI 
Order  XII  seems  to  me  to  be  ol>viouHi  tli' 
Supreme  Court  had  in  mind  the  dignity  ol 
other  courts.  Federal  and  State,  and  «f 
other  offleerf,  and  provided  that  they  raiplit 
only  he  interfered  with  hy  a  tribnnsl  n' 
equal  rank,  and  not  hy  a  nubordiiiBt' 
official,  unles?  for  definitely  described  rca 
sonx  action  liy  the  latter  should  be  uii 
dahle."     In  re  Berkon-itz   (D.  C,  ?»■!■ 
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dictien  to  issue  injunctions,  directed  to  any  party  not  an  officer  of  the 
Tnited  States  or  of  a  State,  unless  the  injunction  stays  the  proceedings  of  the 
eourt.^^  In  some  districts  it  is  the  custom  for  referees  to  grant  temporary 
injimctions  returnable  before  the  judge.'^^ 

(4)  Employment  and  compensation  of  stenogeaphebs. —  The  mean- 
ing of  subdivision  6  of  this  section  would  seem  to  be  that  a  referee  in  bank- 
ruptcy may  make  use  of  the  services  of  a  stenographer,  when  the  trustee 
considers  that  the  testimony  should  be  taken,  and  that  in  such  case  the  rate 
is  fixed,  but  this  rate  has  nothing  to  do  with  the  employment  of  a  stenog- 
rapher on  isolated  and  unusual  occasions,  where,  at  the  request  of  the 
creditors  or  of  the  receiver,  a  special  hearing  is  had  before  a  special  com- 
missioner.*^ The  purpose  of  this  subdivision  is  clear  —  to  permit  the  use 
of  modem  methods  in  preserving  testimony.  But,  strictly,  a  stenographer 
will  not  be  employed  save  "  upon  the  application  "  of  the  trustee,*^  or 
where  there  has  been  a  stipulation  of  the  parties  or  money  has  been  deposited 
for  the   expense   as  provided   by   Greneral    Order   X  f^  though,    it  seems, 


vas  held  that,  if,  by  consent  of  the  parties 
in  a  case,  the  referee  acquirea  jurisdiction 
to  hear  a  motion  for  injunction,  he  may 
hear  it,  and  advise  the  judge  of  his  deci- 
sion by  filing  it  with  the  clerk  of  the  court. 
The  judge  of  the  court,  and  he  only,  may 
then,  if  the  decision  of  the  referee  be  that 
an  injunction  should  issue,  make  an  order 
for  injunction.  The  referee  may  also,  witli- 
out  consent  of  the  parties,  in  order  to  pre- 
vent injury  to  the  property  of  the  bank- 
rupt, grant  a  temporary  stay  of  judicial 
proceedings;  but  such  stay  should  be  but 
for  a  few  days,  and  only  until  the  appli- 
cant can  have  an  opportunity  to  move  for 
tn  injunction  before  the  judge. 

51.  In  re  Steuer  (D.  C,  Mass.),  5  Am. 
B.  R,  209.  214,  104  Fed.  976,  980,  approved 
in  In  re  Berkowitz  (D.  C,  Pa.),  16  Am.  B. 
R.  251.  143  Fed.  598. 

An  injunction  granted  by  the  referee  will 
be  sustained  where  the  parties  have  sub- 
mitted to  him  for  disposition  the  question 
at  issue  betw^een  them.  In  re  Benjamin 
(D.  C,  Pa.),  15  Am.  B.  R.  351,  140  Fed. 
320. 

52.  See  In  re  Sabin  (Ref.,  N.  Y.),  1  Am. 
B.  R.  315;  In  re  Rogers  (Ref.,  Ky.),  1  Am. 
B.  R.  .i41;  In  re  Siebert  (D.  C.  N.  J.),  13 
Am.  S.  R.  348,  133  Fed.  781;  In  re  Mus- 
sey,  2  X.  B.  N.  Rep.  113. 

53.  Matter  of  Stark  (D.  C.  N.  Y.),  18 
Am.  B.  R.  467,  155  Fed.  694,  holdinor  tbat 
the  provi««ions  of  section  38.  Hiibdivision  5. 
do  not  apply  to  hearings  before  a  special 
commissioner. 

64.  Expense  of  a  stenographer  cannot  be 
allowed  to  a  referee,  except  where  he  is  em- 
ployed upon  the  application  of  the  trustee 
imder  section  38,  and  a  referee's  allowance 


to  himself  of  $250  for  stenographer's  fees 
in  "  adjustment,  correspondence  and  no- 
tices in  matters  of  claims  and  other  busi- 
ness of  the  state,"  sliould  be  disallowed  as 
unauthorized.  In  re  Mammoth  Pine  Lum- 
ber Co.  (D.  C,  Ark.),  8  Am.  B.  R.  651,  116 
Fed.  731. 

An  allowance  made  to  stenographers  for 
services  in  taking  testimony  in  proceedings 
before  the  referee  commented  upon,  and 
the  allowance  redueed  to  forty  cents  per 
page  for  three  copies  of  testimony.  In  re 
Ellett  Electric  Co.  (D.  C,  N.  Y.),  28  Am. 
B.  R.  453. 

Although  under  section  38,  subdivision  5, 
an  examination  of  the  bankrupt  and  the 
employment  of  a  stenographer  therefor 
may,  as  a  general  rule,  be  allowed  at  the 
expense  of  the  estate,  that  should  not  be 
allowed  for  the  benefit  of  general  creditors 
at  the  expense  of  the  wages  claims  of  work- 
men objecting  thereto,  when  the  funds  in 
hand  are  only  sufficient  to  pay  the  pre- 
ferred, claims.  Such  expenses  should  be  at 
the  charge  of  the  general  creditors  alone. 
In  re  Rozinsky  (D.  C,  N.  Y.),  3  Am.  B.  R. 
830,  101  Fed.  229. 

Cliarges  for  clerk  hire  and  stationery  may 
be  disallowed  to  the  referee,  there  being 
no  voucher  for  the  stationery  and  the  em- 
ployment of  tlie  clerk  by  the  referee  bein^' 
uiiiiuthorized  by  statute.  In  re  Carolina 
Cooperage  Co.  *(D.  C.  N.  Car.),  3  Am.  B. 
R     1.54,  DO  Fed.  950. 

55.  Stipulation  as  to  rayment  of  stenog- 
rapher's fees. — In  re  }.iiininioth  Pine  Lum- 
ber Co.  (1).  C,  Ark. I,  8  Am.  B.  R.  651,  IG 
Fed.  731;  In  re  Todd  (D.  C,  N.  Y.),  6  Am. 
B.  R.  88,  109  Fed.  265.  Tn  this  case  the 
court  said:  "The  rule  established  by  the 
late  Mr.  Justice   Blatchford  in  this  court. 


I    ■     \i  "■     ^' 

■  ;    '!  k'Vi  ^ 

■  <       I                 <    .  LI 

ii  ;-         1  .    t  •■ 

If 

^1  ^^^B^H  V 1  <■« 

lllfl  '■ 

mim 

H  i^  i 

•1  -B  'II  '^  8  ' 

!:''  ^'I 

'       i    If 

}'  n\  't 

'M    1 

B ' 

'  ►  1 

i^l     ' 

iiit|{ 

1  'Ji 

»< 

■ii  Al 

lilill!i 

■11  r> 

Jurisdiction  of  Hefeeees. 


[§  38 


the  necessary  expenses  of  a  referee  in  perpetuating  teetiniony  may  bi 
called  for  in  advance,  and  is  probably  an  expense  of  adminiBtration."  Ii 
a  proper  case,*^  the  referee  will  doubtless  direct  the  tnietee  to  make  sucl 
an  application.  Where  the  taking  of  the  testimony  was  necessary  to  thi 
estate  or  resulted  to  its  advantage,  such  an  order  can,  it  is  thonghl,  Iw 
made  nunc  pro  tunc.  The  subdivision  is  also  often  supplemented  by  distric 
or  referee  district  rules.**  The  exigencies  of  speedy  administration  and  thi 
multitude  of  cases  which  have  arisen  in  important  jurisdictions  early  mad) 
the  employment  of  regular  stenographers  imperative.  It  is  thought  that  thi 
verj-  liberal  interpretation  of  this  subdivision  thus  far  prevailing  wil 
continue.  The  metiiod  of  taking  testimony  is  prescribed  by  General  Orde: 
XXII. 


and  ever  gince  followed  in  regard  to  stenog- 
rapher'B  fcea,  was  tliat  when  not  provided 
for  by  law,  they  could  not  be  taied  in  any 
caUae,  except  upon  a  written  atipulation 
botween  tlie  attorneyH.  Such  haa  been  the 
uniform  practice  io  this  court,  the  attor- 
neyH usually  dividing  and  paying  the  ex- 
pense of  taking  and  transcribing  the  atenog- 
raphcr's  notes,  and  taxing  in  accordance 
with  the  stipulation  In  favor  of  the  auceesB- 
ful  party  the  sums  paid  by  him  for  his 
share  of  the  notes." 

66.  See  General  Orders  X  and  XXXV<2)  ; 
I  04-b(3).. 

S7.  Compare  In  re  Todd  (D.  C,  N.  Y.), 
6  Am.  B.  R.  8S.  109  Fed.  265. 

88.  Thus,  in  the  Western  District  of  New 
York: 

Rule  1 1.  PerpetuO'tion  of  testimony. — 
(I)  The  examination  of  the  bankrupt  and 
any  witnesses  at  meetings  of  creditors  or 
otherwise,  and  all  testimony  offered  on  con- 
tested claims,  or  tor  any  other  purpose,  will 
foe  taken  down  by  the  official  stenographer 
in  the  form  of  question  and  answer,  and 
transcribed.  One  oopy  thereof  will  be  in- 
serted in  the  record  book  of  the  referee  and 


the    other    copy   will    be    delivered   to    th< 

trustee.  The  expense  of  thus  perpetuating 
testimony  will  be  at  the  rate  of  ten  cent' 
(lOc.)  a  folio  for  both  copies,  and  shall  bi 
paid  as  follows:  Where  there  are  no  asselii 
for  one  reasonable  examination  on  one  d«> 
by  the  bankrupt,  and  (hereafter  by  thi 
creditor  or  party  in  interest  for  whose  bene 
lit  or  at  whose  request  such  examination  v. 
had;  where  there  are  assets,  as  may  bi 
ordered   by   the   referee   in   each   particuUi 

(3)  After  the  testimony  has  been  tran 
scribed,  the  attorney  in  charge  of  the  casi 
will  produce  each  witness  before  the  referee 
that  such  testimonT  may  be  signed,  as  pro- 
vided in  General  Order  XXII. 

(3)  If  indemnity  is  not  demanded,  all 
moneys  advanced  by  the  referee  in  publLili 
ing  or  mailing  notices,  or  for  traveling  fx 
penses,  or  for  procuring  the  attendance  ol 
witnesses,  or  in  perpetuating  testimony,  oi 
otherwise,  shall  be  paid  to  the  referee  pt'toi 
to,  or  at  the  time,  application  is  made  t" 
him  for  the  report  or  certiBcate  called  iot 
by  District  Rule  X  (that  on  the  banknipt'i 
application  for  a  discharge). 


SECTION  THIRTY-NINE. 


DUTIES  OF  REFEREES. 

§  39.  Duties  of  Referees. — a  Referees  shall  (1)  declare  dividends 
and  prepare  and  deliver  to  trustees  dividend  sheets  showing  the 
dividends  declared  and  to  whom  payable;  (2)  examine  all  schedules 
of  property  and  lists  of  creditors  filed  by  bankrupts  and  cause  such  as 
are  incomplete  or  defective  to  be  amended;  (3)  furnish  such  informa- 
tion concerning  the  estates  in  process  of  administration  before  them 
as  may  be  requested  by  the  parties  in  interest;  (4)  give  notices  to 
creditors  as  herein  provided;  (5)  make  up  records  embodying  the 
evidence,  or  the  substance  thereof,  as  agreed  upon  by  the  parties 
in  all  contested  matters  arising  before  them,  whenever  requested 
to  do  so  by  either  of  the  parties  thereto,  together  with  their  findings 
therein,  and  transmit  them  to  the  judges;  (6)  prepare  and  file  the 
schedules  of  property  and  lists  of  creditors  required  to  be  filed  by  the 
bankrupts,  or  cause  the,  same  to  be  done,  when  the  bankrupts  fail, 
refuse,  or  neglect  to  do  so;  (7)  safely  keep,  perfect,  and  transmit  to 
the  clerks  the  records,  herein  required  to  be  kept  by  them,  when  the 
cases  are  concluded;  (8)  transmit  to  the  clerks  such  papers  as  may 
be  on  file  before  them  whenever  the  same  are  needed  in  any  proceed- 
ings in  courts,  and  in  like  manner  secure  the  return  of  such  papers 
after  they  have  been  used,  or,  if  it  be  impracticable  to  transmit  the 
original  papers,  transmit  certified  copies  thereof  by  mail;  (9)  upon 
application  of  any  party  in  interest,  preserve  the  evidence  taken  or 
the  substance  thereof  as  agreed  upon  by  the  parties  before  them 
when  a  stenographer  is  not  in  attendance;  and  (10)  whenever  their 
respective  offices  are  in  the  same  cities  or  towns  where  the  courts  of 
bankruptcy  convene,  call  upon  and  receive  from  the  clerks  all  papers 
filed  in  courts  of  bankruptcy  which  have  been  referred  to  them. 

h  Referees  shall  not  (1)  act  in  cases  in  which  they  are  directly  or 
indirectly  interested;  (2)  practice  as  attorneys  and  counsellors  at 
law  in  any  bankruptcy  proceedings;  or  (3)  purchase,  directly  or 
indirectly,  any  propertj^  of  an  estate  in  bankruptcy. 


Analogoiw  provisions:    In  U.  S.:    Act  of  1867,  §§  4,  5,  R.  S.,  §§  4998,  5000,  50Q1. 
Cross-references:    To  the  law:    Declaration  and  payment  of  dividends,  §  65. 

Bankrupts  to  file  schedules  and  lists  of  creditors,  §  7(8). 

Examination  of  records  and  papers  to  be  permitted,  §  29-c. 
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CiOBS-ief«Tence8 —  Continued. 

Notices  til  creditortt  to  be  given.  S  S8. 

llaking  up  and  tranamitting  records.  {§  2(101,  42. 

Perpetuation  of  testimony;   employment  of  stenographe.,  j  38(2)    (5). 

Offenses  by  and  disqualification  of  referee,  6S  29-b,  35. 
To  tbe  General  Oideis:    Filing  schedules  in  involuntary  caaes,  IX. 

Referee  may  require  indenmity  for  cxpenseB,  X. 

Duties  of  referee  in  respect  to  administration,  XIl. 

Approval  of  appointment  of  trustee,  XIII. 

Notice  to  be  given  to  trustee  of  his  appointment,  XVI. 

Proof  of  clainia  and  other  papers  filed  witli  referee,  XX. 

Duties  of  referee  in  respect  to  proof  of  claims.  XXI. 

Examiiiatiou  of  witnesses  before  referee;  taking  testimony,  XXII. 

Orders  of  referee  to  state  as  to  notice,  XXTII, 

Referee  to  transmit  proved  claims  to  clerk.  XXTV. 

Accounts  of  referees  to  be  kept  and  retuTucd  to  judge,  XXVI. 

Beview  of  order  of  referee  by  judge.  XXVII. 
To  tbe  Forms:    Notice  of  first  meeting  of  creditors,  No.  18. 

Appointment  of  trustee  by  referee,  No.  23. 

Notice  to  trustee  of  his  appointment,  No.  24. 

Order  for  examination  of  bankrupt,  No.  28. 

Liat  of  claims  and  dividends  to  be  recorded  by  referee  and  delivered  to  triut 
No.  40. 

Certificate  by  referee  to  judge  on  review,  No.  56. 

See  also  Supplementary  Forms,  post;  Hagar  and  Alexander's  Bankruptcy  Fon 


SYNOPSIS  OF  SECTION. 

DCTIBS   OP    RBPBHCBS. 

I.  Miscellaneous  Duties  of  Referees,  601. 

a.  In  general,  601. 

b.  To  declare  dividends  and  prepare  dividend  sheets,  601. 

c.  To  examine  and  a?nend  schedules  and  lifis  of  creditws,  601. 

d.  To  fvmish  information,  601. 

e.  To  give  notices  to  creditors,  602. 

f.  To  make  up  records  and  transmit  Ihem  or  copies  to  tAe  clerks,  602. 
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L  MISCELLANEOUS  DUTIES  OF  REFEREES. 

a.  In  general. —  Subsection  a  of  this  section  prescribes  the  general  duties 
of  referees.  There  is  nothing  exactly  similar  to  this  section  in  previous 
statutes.  Manifestly,  it  is  in  the  nature  of  an  appendix  to  §  38.  Though 
captioned  "  Duties  of  Referees,'^  some  of  its  clauses  confer  jurisdiction. 

The  more  important  duties  of  referees  are  here  enumerated.  But  the 
section  is  not  exclusive/  even  in  its  prohibitions  stated  in  subsection  h. 
The  referee  has  many  other  duties.  The  only  distinction  between  them 
and  those  here  specified  seems  to  be  that,  as  to  the  former,  he  has  some 
discretion;  as  to  the  latter,  little,  perhaps  none. 

b.  To  declare  dividends  and  prepare  dividend  sheets. —  This  duty  is  required 
by  subdivision  1  of  subsection  a.  The  general  subject  of  dividends  is  dis- 
cussed under  Section  Sixty-five.  In  actual  practice,  dividend  sheets  "are 
prepared  by  the  trustee  or  his  attorney,,  and  checked  over  and  verified 
by  the  referee.  Form  No.  40  may  be  used,  or,  better,  a  schedule  somewhat 
like  it,  the  same  to  be  attached  to  and  made  a  part  of  the  formal  order  of 
distribution.  By  General  Order  XXIX,  the  referee  is  also  required  to 
countersign  all  dividend  checks  drawn  by  the  trustee.  Since  the  amend- 
atory act  of  1903,  there  must  always  be  two  dividends,  if  any. 

e.  To  examine  and  amend  schedules  and  lists  of  creditors This  duty  is  an 

important  one.  It  seems  that  the  schedules  are  not  a  part  of  the  petition.* 
They  must,  however,  conform  substantially  to  the  law*  and  the  forms.* 
Thus,  the  court  proper  is  not  called  upon  to  investigate  the  sufficiency  of 
the  schedules.  The  referee  must.  If  they  seem  incomplete  or  defective, 
lie  should  suspend  further  proceedings  until  they  are  amended.  An  opinion 
by  the  author  of  the  first  and  second  editions  of  this  work  in  the  case  of 
In  re  Mackey*  is  illuminating  both  as  to  the  duties  of  the  referee  in  such 
cases  and  concerning  what  are  defects  or  omissions. 

d.  To  furnish  information. —  Subdivision  3  of  this  subsection  should  be  read 
in  connection  with  §  29-c  (3),  though  mere  failure  to  furnish  information 
other  than  as  there  specified  is  not  an  offense.  This  duty  clearly  refers  to 
replies  to  letters  of  inquiry,  as  well  as  to  answers  to  oral  questions  and 
permission  to  inspect  papers  on  file.    Replies  to  letters  may  be  franked.    But 


1.  See,  for  instance,  Bankr.  Act,  |§  55-b 
and  58-c. 

2.  In  re  Patterson,  Fed.  Cas.  10,815. 

3.  See  Bankr.  Act,  §  7(8). 
1  Forms  Nos.  1  and  2. 

5.  Duty  of  referee  to  examine  schedules.— 
"Hie  proTisions  of  section  39-a (2)  as  to  the 
examination  of  schedules  of  property  and 
lists  of  creditors  is  mandatory.  It  is  the 
duty  of  the  referee  to  make  the  examination 
and  to  order  an  amendment  in  case  of  de- 


fects or  omissions,  even  tliough  no  inter- 
ested party  may  move  in  the  matter.  Since 
an  examination  should  be  made  immediately 

• 

after  the  reference  of  the  matter  to  the 
referee  and  prior  to  the  meeting  of  cred- 
itors. In  voluntary  ptoceedings,  at  least,  the 
examination  should  be  made  before  many 
of  the  interested  parties  will,  in  the  natural 
course  of  procedure,  have  entered  their 
appearance.  In  re  Mackey  (Ref,,  N.  Y.)^ 
1  Am.  B.  R.  593. 
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it  has  been  held  that  a  referee  is  not  requinxl  to  furnish  copiea  of  papers 
The  duty  here  enjoined  ia  often  a  burden.  Some  referees  have  adopte 
forms  for  answers,  especially  where  information  Is  sought  concerning  tl 
total  of  claims  shown  and  assets  scheduled. 

e.  To  give  notices  to  creditors. —  There  is  an  unimportant  conflict  betwee 
subdivision  4  and  §  5&-c.  The  referee  should  give  all  notices.  Some  ( 
the  more  common  notices  are  specified  in  §  58-a,  which  see.  General  Ordi 
XVI  prescribes  another  notice  that  the  referee  is  supposed  to  give,  bi 
which  in  actual  practice  is  rarely  found  necessary.''  As  a  rule,  while  tl 
original  notice  must  be  signed  by  the  referee,  the  clerical  work  of  preparir 
and  posting  is  done  by  the  attorney  in  charge.  In  districts  where  no  allowam 
was  made  for  the  giving  of  notices,  such  a  practice  has  been  necessary; 
done  by  the  referee,  indemnity  for  the  expense  incurred  can  be  demanded 
Whatever  the  method,  the  "  official  business  "  envelope  can  be  used.  Th 
suhject  is  also  considered  under  Section  Fifty-eight. 

t.  To  make  up  recordi  and  transmit  them  or  copiea  to  the  clerk. —  Subdivisioi 
5,  7  and  8  relating  to  records  and  papers  are  largely  supplemented  by  §  4 
which  see.  ■  The  size  and  completeness  of  the  record  book  there  prescribe 
varies  in  the  different  districts;  in  some  it  is  a  mere  docket,  with  brii 
entries  indicating  the  meetings  held  and  orders  granted ;  in  others  a  detailt 
running  account  of  the  whole  proceeding  from  day  to  day.  Subdivision 
requires  the  referee  to  keep  records  and  to  transmit  them  to  the  clerk  wlu 
the  case  is  concluded.^  Subdivision  8  provides  for  the  transmission  to  tl 
clerk  of  such  papers  on  file  with  the  referee,  or  copies  thereof,  as  shall  1 
needed  in  the  court  proper  before  the  whole  ease  is  sent  up  as  provided  i 
the  previous  subsection.  By  General  Order  XXIV,  referees  are  also  requir( 
to  transmit  forthwith  to  the  clerk  a  list  of  claims  proven.  This  ia  t 
inheritance  from  the  law  of  1867,^"  does  not  fit  into  the  present  system  ( 
administration,  serves  no  useful  purpose,  and  is  rarely  observed.*'  Tl 
referee  is  also  required  to  file  monthly  statements  of  disbursements  with  ll 
judge." 

g.  To  prepare  and  file  tcliedalei  in  oertain  oases. —  Section  7  (S)  maki 
it  the  duty  of  the  bankrupt  to  prepare,  verify  and  file  schedules  of  b 
property.**  If  the  bankrupt  fails  in  this  duty,  subdivision  6  of  this  sectic 
requires  the  referee  to  prepare  and  file  schedules  of  property  and  Hats  < 

S.  CopT  of  petition  for  review  of  payment  11.  In  the  Western  District  of  Nev  Yor 

of  attOTDCi^t  fee  need  not  be  fumiahed  bj  a  district  rule  makes  the  oertification  of  tl 

the   referee.     In   re   L*win    (D.  C.,  Vt),  4  whole  record,  inclnding  the  list  of  clai« 

-Am.  B.  R,  632,  103  Fed.  850.  addresaes,   etc,   proven,  a  eufficient  obser 

7.  See  Form  No.  24.  ance  of  this  general  order. 

8.  General  Order  X.  IS,  General  Order  XXVI. 

8.  Compare  Bnnkr.  Act,  |  42-c  13.    See    discussion    under    Bankr.   it 

10.  General  Order  XI,  under  Act  of  1867.       f  7(R),  am.te. 
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creditors,  or  cause  the  same  to  be  filed.    We  have  already  considered  thia 
duty  of  the  referee  imder  the  preceding  section.'* 

h.  To  preserve  eyidenee  when  no  stenographer  is  present — The  referee 
may  determine  whether  testimony  shall  be  heard  orally,  taken  in  longhand, 
or  written  out  in  the  form  of  stenographer's  minutes.  If  the  bankrupt 
desires  the  testimony  to  be  perpetuated,  the  obligation  would  seem  to  be  on 
him  to  provide  the  means  therefor.^  As  indicated  elsewhere,^®  a  referee  has 
ample  power  to  secure  the  attendance  and  assistance  of  a  stenographer. 
This  subdivision  is,  therefore,  unimportant. 

i.  To  call  for  papers  at  the  clerk's  office. —  Subdivision  10  of  this  section 
is  supplemented  by  section  51  (3),  which  should  be  read  in  this  connection. 
Even  in  the  same  town  or  city,  papers  are  transmitted  by  the  clerk  to  the 
referee  by  mail. 

n.  PROHIBITIONS  ON  REFEREES. 

a;  Cannot  act  in  cases  where  interested. —  The  general  disqualification  of 
persons  who  might  otherwise  be  referees  is  mentioned  elsewhere.^^  A  referee 
duly  appointed  cannot,  however,  act  in  all  cases.  What  amounts  to  dis- 
qualification must  be  determined  in  each  case.^®  Relationship  by  blood  or 
aflSnity,  even  though  remote,  is  usually  enough.  But  owing  a  debt  to  the 
bankrupt,*^  or,  perhaps,  being  a  scheduled  creditor  of  the  bankrupt,  at  least 
in  a  no-asset  case,  does  not  disqualify.  A  prior  relation  of  attorney  to  the 
debtor,  likewise,  does  not.^  Pending  litigation  with  the  bankrupt,  it  is 
thought,  will.  If  disqualified,  the  referee  should  immediately  file  a  certi- 
ficate to  that  effect,  stating  the  reasons  for  disqualification,  with  the  clerk ; 
and  a  reference  will  then  be  made  to  another  referee.  Disqualification 
sometimes  does  not  appear  until  the  case  is  far  along,  and  then  only  in  some 
single  matter.  In  such  cases,  that  matter  may  be  considered  by  the  judge, 
on  receipt  of  this  certificate,  or  he  may  refer  it  specially  to  another  referee. 
A  referee  who  acts  in  a  case  where  he  is  interested  commits  an  offense  under 
the  law,  and  forfeits  his  oiSce.^^ 


14.  See  discussion  under  Section  Thirty- 
eigrht,  pub-title  "  Practice  after  reference  in 
involuntary  cases/*  antCf  p.  592. 

15.  Payment  of  stenographer's  fees. — 
^Vhere,  upon  the  hearing  of  an  application 
by  the  trustee  to  compel  the  bankrupt  to 
turn  over  certain  property,  the  trustee  has 
no  funds,  and  the  bankrupt  claims  to  be 
absolutely  without  means,  his  motion  that 
the  trustee  be  directed  to  pay  for  the 
stenographer's  minutes  of  the  bankrupt's 
testimony  and  the  referee's  fees  and  dis- 
bursements will  be  denied.  Matter  of  Gold- 
stein (D.  C,  N.  Y.),  19  Am.  B.  R.  96,  155 
Fed.  695. 

16.  See  discussion  under  Section  Thirty- 
eight  of  this  note. 


17.  Bankr.  Act,  §35,  ante, 

18.  See   learned    foot-note    of    a   former 
editor    of    this   work,    in    In    re    Gardner 
(D.  C,  Va.),  4  Am.  B.  R.  420,  103   Fed. 
922.    See  form  in  "  Supplementary  Forms," 
post 

19.  A  debtor  who  owes  an  alleged  bank- 
rupt- a  debt  which  is  not  denied  by  the 
debtor,  and  whose  status  as  a  debtor  can^ 
not  be  changed  by  any  of  the  proceedings 
in  bankruptcy,  and  whose  liability  would 
be  unaffected  by  such  proceedings,  is  not 
disqualified  to  act  as  referee  in  proceedings- 
against  his  creditor.  Bray  v.  Cobb  (D.  C.» 
N.  Car.),  1  Am.  B.R.  153,  91  Fed.  102. 

20.  Carr  v.  Fife,  156  U.  S.  494. 

21.  Bankr.  Act,  §  29-c(l). 
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b.  Cannot  practice  in  bonluiiptcy  prooeedii^ There  was  a  Bimilar  pn 

hibition  imder  the  law  of  18li7,^  The  limitation  here  seems  to  be  on  practi< 
"  in  any  bankruptcy  proceedings."  Under  the  former  law,  a  register  coul 
not  practice  "  in  or  out  of  court "  in  any  suit  or  matter  pending  in  bis  ov 
district  or  circuit.  The  difference  between  the  statutes  in  literal  significant 
is  great ;  in  effect,  there  should  bo  none.  The  propriety  of  giving  counsi 
in  pending  bankruptcy  questions,  even  in  another  district,  may  be  doubtei 
General  counsel  to  clients  or  other  attorneys  concerning  questions  not  yi 
in  court  seems,  however,  not  to  be  prohibited  and  may  not  be  thought  in 
proper.  There  are  aa  yet  no  cases  construing  this  clause.  A  violation  t 
this  prohibition  is  not  an  ofFense. 

c.  Cannot  porcliaie  property  of  a  bankrupt  estate This  provision  is  nev 

and  requires  no  comment.  The  purchase  of  the  property  of  a  hankruj 
estate,  either  directly  or  indirectly,  by  a  referee  is  an  offense  whereby  1 
forfeits  his  office  and  becomes  liable  to  a  fine  of  not  to  exceed  five  bundre 
dollars.^ 

in.  REVIEWS  BY  THE  JUDGE. 

a.  In  general. —  Subdivision  5  of  this  section  relating  to  records  embodyb 
the  evidence  seems  to  refer  to  such  records  as  are  needed  on  reviews,  an 
should  be  read  with  General  Order  XXVII,  Thus,  a  party  to  an  ordt 
made  by  the  referee,  after  hearing  on  the  merits,  cannot  have  a  review  t 
it,  \mIesB  he  pursues  the  mode  prescribed  by  this  general  order."  A  revie 
should  be  asked  by  petition ;  if  from  an  order,  this  is  the  only  way.^  I 
the  absence  of  a  petition  the  court  is  not  authorized  to  review  the  action  ( 
the  referee.^  A  general  review  of  the  proceedings  before  the  referee  or 
review  of  rulings  not  directly  affecting  an  order  made  was  not  intende 
either  by  the  bankruptcy  act  or  the  general  order.^  Ordinarily  a  revie' 
by  the  judge  will  be  confined  to  the  errors  pointod  out  in  the  petition,"  an 
will  be  limited  to  the  question*  involved  in  the  issues  before  the  referee." 

b.  When  review  should  be  asked  —  The  time  within  which  a  review  miis 
bi'  asked  for  is  not  specified  either  by  the  law  or  by  the  general  orders. 

n.  Act  of   1S6T,   i   4.     See  the  same  aa  ings.     Craddock-TerTj  Co.  t.  Kaufman  (t 

ameii<l«<t,  R.  S.,  S  499S.  C,  Tex.),  23  Am.  B.  B.  736,  ITS  Fed.  3K 

33.  Bankr,  Aot,  %  29-e  (8),  Rulings  of  a   referee   upon  questiona  irii 

S4.  In    re    Home    Diacount    Co.    (D.    C.>  ing  during  the  progress  of  a  case,  eannct  b 

Ala.),    17   Am.    B.    R.    168.    147   Fed.    538,  brought  before  a  judge  of  the  district  cour 

holding  that  a  part;  cannot  ignore  an  order  bf  simply  filing  in  such  court  exeeptioni  t 

until  the  referee,  under  section  41,  certifies  the  rulings.     In  re  Hawley   (D.  C,  loira) 

bis    disobedience   to   the   judge,   and   then  8  Am.  B.  R.  S33,  IIS  Fed.  4EB. 

bring  forward  again,  in  his  defense,  matter  )p,  jj,  „   KgHy   d^^   Goods   Co.    (D.  C 

contested   before   the   referee   prior   to    the  wis),  4  Am.  B    R.  628    102  Fed   747 

making  of  the  order,  provided  the  order  it-  „    ^^^^^^  ^f  j^  q^        ^j                 f^,, 

self  be  not  void.  -  *m   ti   n   -roi   iii  v^^    asa 

85.  Compar..  Gen.  Order  XXVH.  '   '*™'  ^   «"  'f '  ]}*JX      .1    «    ^        , 

26.  In  re  Ru-aell  (D.  C,  Ca1.).  5  Am.  B.  "S*    T"   ^^  ^orch  &   Co.   (D.  C,  Ky.l.  S 

R.  5156.  lO,-!  Fed.  501.  Am.  B.  K.  7S4. 

Th?    certificate   of   a    referee   cannot    be  IB.  In  re  &filgrBum   (D.  C,  Pa,),  13  .*« 

<:(iii~ld<'rfd  a»  a  petition  to  review  liis  find-  B.  R.  337.  133  Fed.  802. 
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It  is  fixed  in  some  districts  by  a  standing  rule.^  In  th^  absence  of  a  rule  the 
application  should  be  made  within  a  reasonable  time.  The  cases  are  not 
uniform  as  to  what  constitutes  a  reasonable  time ;  the  time  within  which  the 
petition  is  to  be  filed  is  discretionary  with  the  court  and  will  not  be  disturbed 
unless  such  discretion  is  abused  f^  it  has  been  held  that  a  petition  for  review- 
should  be  filed  within  the  time  fixed  for  an  appeal  from  the  same  class  of 
<rders,  and  that  this  should  be  regarded  as  a  reasonable  time.^'  The  right 
to  file  such  petition  may  not  be  so  exercised  as  to  unreasonably  and  unneces- 
sarily delay  the  distribution  of  the  assets  of  the  bankrupt.^ 

c.  Order  only  reviewable. —  It  seems  that  a  review  can  be  asked  only  after 
the  granting  of  an  order ,^^  though  it  would  seem  that  the  referee  may  certify 


30.  In  some  districts  a  review  must  be 
asked  within  ten  days.  See  Erie  County 
iN.  Y.),  Rule  16,  1  N.  B.  N.  113. 

The  effect  of  a  special  district  rule,  taken 
in  connection  with  General  Order  27,  was 
considered  in  Re  Greek  Manufacturing  Co. 
(D.  C,  Pa.),  21  Am.  B.  R.  Ill,  164  Fed. 
211,  and  the  court  decided  that  under  the 
rule  and  the  general  order  a  decision  of  a 
referee  may  only  be  reviewed  by  petition, 
and  that  such  petition  must  be  presented 
within  the  period  specified  by  the  rule,  or 
afterward  only  upon  special  allowance 
by  one  of  the  judges;  oUierwise,  the  ref- 
eree's order  (unless,  perhaps,  when  it  is 
obviously  beyond  his  jurisdiction)  is  no 
longer  subject  to  review  after  the  ten  days 
have  expired.  And  it  was  also  decided  that 
an  order  once  entered  is  not  subject  to  be 
reviewed  or  altered  by  the  referee  himself. 
In  re  Lesber  &  Son    (D.  C,  Pa.),  25  Am. 

B.  R.  218,  176  Fed.  650.     See  Li  re  Wink 
(D.  C,  Md.),  30  Am.  B.  R.  298. 

81.  Reasonable  time,  what  constitutes. — 
Bacon  v.  Roberts  (C.  C.  A.,  3d  Cir.),  17 
Am.  B.  R.  421,  146  Fed.  729,  holding  that 
a  dismissal  of  a  petition  filed  fifty  days 
after  the  order  should  be  sustained;  In  re 
N.  Y.  Economical  Printing  Co.  (C.  C.  A.,  2d 
Cir.),  5  Am.  B.  R.  697,  106  Fed.  839;  In  re 
Milgraum  (D.  C,  Pa.),  13  Am.  B.  R.  337, 
133  Fed.  802,  holding  that  three  months  was 
not  a  reasonable  time;  Crim  v.  Woodford 
C.  C.  A..  4th  Cir.),  14  Am.  B.  R  302,  136 
Fed.  34;  In  re  Foss  (D.  C,  Me.),  17  Am. 
B.  R.  439,  147  Fed.  790,  holding  that  thirty 
days  is  a  reasonable  time;  In  re  Grant  (D. 
C  R.  I.),  16  Am.  B.  R.  256,  143  Fed.  661, 
lidding  that  a  petition  filed  three  and  one- 
'»alf  months  after  the  making  of  the  order 
>*hoiild  be  dismissed;  In  re  Chambers  (Ref., 
HI),  6  Am.  B.  R.  709,  holding  that  a  pe- 
tition filed  eighteen  months  after  the  deci- 
sion should  be  dismissed. 

Where,  more  than  six  months  after  the 
allowance  of  a  claim  and  three  months  after 


a  refusal  to  expunge  the  claim  at  the  re- 
quest of  the  trustee,  tlie  referee,  upon  the 
creditors*  petition  for  a  review  of  the 
order  allowing  his  claim,  filed  a  certificate 
presenting  only  his  refusal  to  expunge,  the 
certificate  will  be  dismissed  upon  the  ground 
that  the  petition  for  review  was  too  late. 
In  re  Milgraum  (D.  C,  Pa.),  13  Am.  B.  R. 
337,   133   Fed.   802. 

Circumstances  and  conditions  must  be 
extreme  which  will  excuse  a  delay  of  more 
than  thirty  days  in  asking  for  a  review  of 
an  order  of  the  referee;  and  where  the  onlv 
excuse  offered  for  a  delay  of  nearly  five 
months,  in  filing  a  petition  to  review  an 
order  disallowing  a  claim,  is  the  pendency 
of  an  appeal,  taken  by  another  party  from 
an  order  disallowing  part  of  another  claim, 
which  prevents  the  closing  and  final  settle- 
ment of  the  estate,  the  petitioner  is  not 
entitled  to  an  order  compelling  the  referee 
to  make  the  certificate  for  review,  required 
by  General  Order  No.  27.  In  re  Verdon 
Cigar  Co.  (D.  C,  Mich.).  27  Am.  B.  R.  56. 

Effect  of  mistake  in  filing. —  Where  a  pe- 
titioner to  review  an  order  of  a  referee  in 
bankruptcy  filed  its  petition  by  mistake 
with  the  clerk  instead  of  the  referee  as  re- 
quired by  General  Order  No.  27,  in  the  ab- 
sence of  a  special  rule  prescribing  an  ex- 
press limitation  of  time  for  initiating  pro- 
ceedings for  such  review,  an  application  for 
special  leave  to  file  its  petition  anew  is 
addressed  to  the  discretion  of  the  district 
court,  even  though  the  ten  days  which  it 
has  been  customary  to  allow  for  making 
such  applications  has  elapsed.  In  re  Nip- 
pon Trading  Co.  (D.  C,  Wash.),  25  Am. 
B.  R.  695,   182  Fed.  959. 

32.  In  re  Nichols  (D.  C,  N.  Y.),  22  Am. 
B.  R.  216,  166  Fed.  603. 

33.  In  re  Grant  (D.  C,  R.  I.),  16  Am. 
B.  R.  256,  143  Fed.  661. 

34.  In  re  Schiller  (D.  C,  Tex.),  2  Am. 
B.   R.   190,   96    Fed.   400;    In   re   Chambers 
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a  specific  question  also.^  A  petition  for  a  review  of  the  "  decision  "  of 
referee  would  be  defective." 

d.  Contents  of  petition. —  The  petition  should  clearly  point  out  the  er 
complained  of,  and  ask  a  review,*^  The  matters  of  law  sought  to  be  reviev 
should  be  set  out  fully.^  New  facts  may  not  be  set  up  unless  by  expi 
leave  of  the  court,  and  this  will  not  be  granted  unless  the  evidence 
material  and  likely  to  produce  a  different  result.** 

e.  Effect  of  referee'i  decision  on  fact*. —  Findings  of  fact  by  the  referee 
presumed  to  be  correct  until  the  contrary  is  shown,  and  the  burden  of  pr 
rests  with  the  persona  objecting  thereto.*  But  findings,  based  on  undispu 
facts,  which  are  act  out  in  the  record,  are  entitled  to  no  presumption  in  th 
favor. ^^  No  arbitrary  rule  can  be  laid  down  for  determining  the  wei| 
which  should  be  attached  to  findings  of  fact  by  a  referee  or  special  master 
bankruptcy.  JIuch  must  depend  upon  the  character  6i  the  Undiugs.*"  It' 
findings  be  deductions  from  established  facts,  they  will  not  carry  any  gr 
weight,  for  the  judge,  having  the  same  facts,  may  as  well  draw  inferen 
or  deduce  conclusions  as  the  referee.*^     So,  where  the  evidence  is  not 


(Rcf..  R.  L),  6  Am,  B.  R.  709.  See  also  In 
re  Hawley  (D.  C,  Iowa),  8  Am,  B,  R.  633, 
116  Fed.  428, 

88.  In  re  Kelly  Dry  Goods  Co,  IP.  C, 
^Vi9.^.  4  Am.  B.  R.  528,  102  Fed.  747,  Com- 
pare also  Form  No.  36.  In  the  case  of  In 
re  Reuljftufl  (D.  C,  Pa.),  14  Am.  B.  R,  3*4, 
13S  Fed.  251,  the  court  held  that  the  act 
did  not  authorize  the  referee  of  hia  own 
motion  to  certify  a  queation  on  which  he 
wishes  to  be  advised  and  wliicli  may  ariee 
in  the  proceeding. 

3«.  In  re  Chambers   (Ref.,  R.  I,),  6  Am. 

B.  R.  709;  In  re  Boston  Dry  Goods  Co.  (D. 

C,  Mass.),  11  Am,  B.  R,  97,  135  Fed.  236; 
In  re  Schneider  (D.  C„  Pa.),  89  Am.  B.  B. 
469. 

37.  &)  re  MilKranm  (D.  C,  Pa.),  13  Am. 

B.  R,  337.  133  Fed.  S02;  In  re  Schiller  (D. 

C,  Vs.).  3  Am.  B.  R.  704,  96  Fed.  400;  In 
re  Harnden  (D.  C.  N.  MelLJ,  28  Am.  B.  R. 
507. 

38,  In  re  Taft  (C,  C.  A..  6th  Cir,),  IS 
Am.  B.  R,  417,  133  Fed.  511. 

3»,  In  re  Mclntire  (D.  C  W.  Va.),  16 
Am.  B.  R,  80,  85.  142  Fed.  593, 

40.  In  re  Williams  (D,  C,  Ga.),  9  Am. 
B.  R,  731.  lao  Fed,  543.  In  the  absence  of 
a  clear  showing  that  a  finding  of  the  referee 
in  favor  of  the  petitioning  creditor  was 
erroneous,  the  court  must  presume  it  to  be 
correct.  In  re  Hutehins  Co.  (D.  C,  N.  Y.), 
34  Am.  B.  R.  647.  179  Fed,  364:  In  re  Miil- 
scl.iclt  &  Levin  (D.  C,  Pa,l,  30  Am,  B,  R. 
33T:  Tn  re  Cox  (D,  C  N.  Mcx  ),  29  Am,  B. 
R.   45fi.  citing  text. 

The  findinga  of  the  master,  concurred  in 
by    (he    court,    are    to    be    taken    as    pre- 


sumptively correct,  and  will  be  permili 
to  stand  unless  some  obviouH  error  liai- 
tervened  in  the  application  of  the  law, 
tome  serious  or  important  mistake  has  bi 
made  in  the  considerBtion  of  the  eviden 
but  are  not  concluaive.  Houck  v.  Chrir 
)C,  C,  A..  8tb  Cir.),  18  Am.  B.  R.  330,  1 
Fed.  613. 

41.  In  re  Big  Cahaba  Coal  Co.  ID. 
Ala.l.  26  Am,  B.  H.  910. 

«,  In  re  StcCrary  Bros.  (D.  C,  All 
33  Am,  B,  R,  161.  169  Fed.  185;  Ohio  B« 
V.  Mack  (C.  C.  A.,  6th  Cir.),  30  Am.  B. 
40,  163  Fed.  155,  89  C.  C.  A.  605;  Bau 
hauer  v.  Austin  (C.  C.  A.,  5th  Cir.), 
Am.  B.  R.  385,  rerg.  84  Am.  B.  R.  750,  1 
Fed.  966. 

4a.  In  re  McCrary  Bros.  (D.  C.  .Ais 
32  Am.  B.  R.  161,  169  Fed.  485;  Ohio  V 
ley  Bank  v.  Mack  (C.  C.  A.,  6th  Cir.), 
Am.  B,  R,  919,  163  Fed.  155. 

Tbe  fludings  of  a  refete«,  based  on  und 
puted  facts  which  are  Het  out  in  the  rero 
are  entitled  to  no  presumption  in  (h 
favor.  In  re  Bip  Cahaba  Coal  Company  i 
C.  Ala.),  »6  Ain.  B,  R,  910. 

In  In  re  McDonald  &  Sons  (D.  C,  S,  Cai 
24  Am,  B.  R,  446,  178  Fed,  487.  affd. 
Am.  B.  R.  948,  Brawley,  district  judj 
said:  "The  rule  is  upon  an  appeal  froir 
referee  to  accept  his  conclusions  on  qui 
tions  of  fact,  unless  the  sane  are  nu: 
festly  erroneous,  and  that  ia  becsusp 
liears  tlie  testimony,  can  note  the  dcniean 
of  witnesses,  and  is  in  a  better  position 
determine  the  weight  of  the  spoken  won 
If  there  was  any  conflict  in  the  festimor 
any   queiition    the   determination   of   whi 
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serious  conflict,  tlie  court  is  not  bound  by  the  conclusions  of  the  referee 
because  the  witnesses  appeared  before  him  and  gave  testimony.**  But,  if 
the  findings  are  based  upon  conflicting  evidence  involving  questions  of 
credibility  and  the  referee  has  heard  the  witnesses  much  greater  weight 
naturally  attaches  to  his  conclusion,  and  the  weight  of  authority  is  that  the 
district  judge,  while  scrutinizing  with  care  his  conclusions  upon  a  review, 
should  not  disturb  his  findings  unless  there  is  most  cogent  evidence  of  a 
mistake  and  miscarriage  of  justice.*^     They  are  entitled  to  the  same  con- 


was  affected  by  the  credibility  of  witnessee, 
I  would  refuse  to  disturb  his  conclusion. 
Such  is  not  the  case  here,  for  there  is  no 
conflict  in  the  testimony,  and  the  case  turns 
upon  the  inferences  to  be  drawn  from  the 
proved  or  admitted  facts,  and  I  can  no  more 
escape  drawing  my  own  inferences  than 
from  the  performanoe  of  any  other  judicial 
dutv" 

41  Wbere  the  evidence  is  not  in  terioae 
conflict,  and  the  inferences  drawn  by  the 
referee  from  a  peculiar  state  of  facts  are 
not  sufficiently  supported  by  the  evidence, 
the  court  on  review  of  the  referee's  order 
is  not  bound  by  his  conclusions.  In  re  Peo- 
ple's Department  Store  Co.  (D.  C,  N.  Y.), 
20  .^jn.  B.  R.  244,  159^  Fed.  286;  in  this  case 
Judge  Hazel  said:  "  Nor  is  the  court  bound 
by  the  conclusions  of  the  referee  because 
the  witnesses  a^>eared  before  him  and  gave 
testimony.  The  evidence  is  not  in  serious 
conflict,  and  the  condttsions  are  principally 
based  upon  inferences  to  be  drawn  from  a 
peculiar  state  of  facts.  The  inferences 
drawn  by  the  referee  are  not  thought  to  be 
sufficiently  supported  by  the  evidence,  and 
therefore  there  can  be  no  valid  objection  to 
a  decision  based  iip<»i  the  facta  and  cir- 
cumstances according  to  the  judgment  of 
this  court  (citing  In  Te  Swift)." 

In  the  case  of  In  re  Swift  (D.  C,  Mass.), 
9  Am.  B.  R.  237,  114  Fed.  947,  Judge  Lowell 
discusses  the  weight  to  be  given  to  findings 
of  fact  made  by  a  referee  and  intimatcb  that 
where  they  depend  upon  inferences  to  be 
drawn  from  admitted  facts,  the  court  will 
exercise  its  own  judgment  as  to  whether 
Buch  findings  should  be  reversed.  Aa  to 
8uch  findings  he  observes .  that  the  court 
niay  interfere,  although  they  are  not 
"clearly  erroneous." 

45.  Findings  of  fact  based  on  conflicting 
evidence,  when  reversed. —  Ohio  Bank  v. 
Mack  (C.  C.  A.,  6th  Cir.),  20  Am.  B.  R  40, 
163  Fed.  155,  89  C.  C.  A.  605;  In  re  Rider 
'D.  C,  N.  Y.),  3  Am.  B.  R.  192,  96  Fed. 
811;  In  re  Miner  (D.  C,  Ore),  9  Am.  B.  R. 
100,  117  Fed.  953;  In  re  Schriver  (D.  C, 
I^a.),  10  Am.   B.   R.   T46,   125    Fed.    511; 


Couts  V.  Townsend  (D.  C,  Ky.),  11  Am. 
B.  R.  126,  126  Fed.  249;  In  re  Royce  Dry 
Qoods  Co.  (D.  C,  Mo.),  13  Am.  B.  R.  267, 
133  Fed.  100;  In  re  Shults  (D.  C,  N.  Y.), 
14  Am.  B.  R.  378,  135  Fed.  623;  Southern 
Pine  Co.  v.  Savannah  Trust  Co.  (C.  C.  A., 
5th  Cir.),  15  Am.  B.  R.  618,  141  Jed.  802: 
In  re  Kenyon  (D.  C,  Ohio),  19  Am.  B,  R. 
194,  156  Fed.  863;  In  re  Littman  (D.  C, 
Pa.),  20  Am.  B.  R.  300^  159  Fed.  233;  In  re 
Braselton  (D.  C,  Ga.),  22  Am.  B.  R;  410, 
169  Fed.  960;  In  re  McCann  Bros.  Ice  Co. 
(D.  C,  Pa.),  22  Am.  B.  R.  555,  171  Fed. 
265;  In  re  Hoffman  (D.  C,  Wis.),  23  Am. 
B.  R.  19,  173  Fed.  234,  citing  Collier  on 
Bankruptcy  (7th  ed.),  p.  504;  In  re  Boner 
(D.  C  Ohio),  26  Am.  B.  R.  321;  Matter  of 
Brenner  (D.  a,  Pa.),  26  Am.  B.  R.  646;  In 
re  Wright-Dana  Hardware  Co.  (D.  C,  N. 
Y.),  30  Am.  B.  R.  582;  In  re  Walden  Bros. 
Clothing  Co.  (D.  C,  Ga.),  29  Am.  B.  R.  80. 

Findings  of  referee  not  disturbed^—  Thus, 
the  findings  of  a  referee^  upon  conflicting 
evidence,  that  specifications  of  objections  to 
a  discharge  have  not  been  sustained  can- 
not be  disregarded  where  there  is  sufficient 
testimony  to  support  them.  In  re  Forth 
(D.  C  N.  Y.),  18  Am-  B.  R.  186,  151  Fed. 
951. 

Where  a  referecy  upon  conflicting  testi- 
mony, determines  the  amount  due  a  secured 
creditor,  his  finding  should  not  be  dis- 
turbed. In  re  MacKissic  (D.  C,  P&.),  22 
Am.  B.  R.  817,  171  Fed.  259.  So,  a  finding 
jOf  a  special  master  that  a  deed  was  in  fact 
fraudulent  will  not  be  set  aside  unless 
clearly  and  manifestly  erroneous.  Fouche 
V.  Shearer  (D.  C,  Ga.),  22  Am.  B.  R.  828, 
172  Fed.  592.  Decision  of  referee,  allowing 
the  bankrupt  a  rebate  upon  his  purchases 
as  against  the  creditor's  claim,  affirmed,  al- 
though the  court  might  not  have  come  to 
the  same  conclusion.  In  re  Douglass  & 
Sons  Co.  (D.  C,  Conn.),  8  Am.  B.  R.  113, 
114  Fed.  772.  The  court  will  not  disturb 
the  referee's  findings  of  fact  as  to  attor- 
ney's fees,  except  for  manifest  error.  Mat- 
ter of  Atcherley  (D.  C,  Hawaii),  25  Am.  B. 
R.  827. 

Findings  of  fact,  made  upon  conflicting 
evidence  by  a  referee  in  bankruptcy,  who 
heard  and  saw  the  witnesses,  and  could  thus 
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sideration  as  tho-e  of  a  district  judge  upon  conflicting  evidence.**  The 
bearing  of  the  witness,  Iks  appearance,  his  general  intelligence  and 
deportment  are,  in  many  easas,  as  important  in  determining  the 
truth  of  evidence  as  the  words  he  uses,  and  therefore  the  court  should 
not  always  set  aside  findings  which  do  not  conform  to  the  written 
evidence/^  The  findings  of  the  referee  are  not  conclusive  upon  the  court 
as  is  a  verdict  of  the  jury  or  the  findings  of  facts  made  by  a  judge  in  an 
action  at  law,  where  a  jury  has  been  waived/^*  The  court  may  reverse 
findings  where  certain  testimony  in  the  case  appears  to  have  been  overlooked 
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judge  of  their  credibility,  wiU  not  be  dis- 
turbed, unless  by  a  clear  preponderance  of 
evidence  it  appears  that  the  referee  was  not 
justified  in  his  conclusions.  In  re  O'Neil 
(D.  C,  N.  Y.),  27  Am.  B.  R.  5;  In  re  Hodge 
(D.  C,  N.  Y.),  30  Am.  B.  R.  522. 

The  weight  given  to  .a  referee's  findings 
applies  more  particularly  to  cases  in  which 
such  findings  are  deduced  from  conflicting 
evidence  and  depend  upon  the  credibility  of* 
witnesses  and  not  to  cases  upon  which  in- 
ferences are  to  be  drawn  from  facts  estab- 
lished. In  re  Big  Cahaba  Coal  Co.  <D.  C, 
Ala.),  25  Am.  B.  R.  761,  183  Fed.  662; 
Baumhauer  v.  Austin  (C.  C.  A.,  5th  Cir.), 
26  Am.  B.  R.  386,  revg.  24  Am.  B.  R.  760. 

In  In  re  Swift  (D.  C,  Mass.),  9  Am.  B.  R. 
237,  118  Fed.  349,  Judge  Lowell  said:  "No 
precise  quantitative  weight  is  in  this  dis- 
trict assigned  to  the  findings  of  fact  made 
by  a  referee.  If  those  findings  are  based 
largely  upon  the  good  or  bad  faith  of  wit- 
nesses seen  and  heard  by  the  referee,  this 
court  will  always  bear  in  mind  that  the 
referee's  means  of  judgment  are  in  an  im- 
portant respect  better  than  its  own.  If, 
on  the  other  hand,  the  findings  depend  upon 
inferences  to  be  drawn  from  admitted  facts, 
this  court's  means  of  judgment  are  nearly 
as  good  as  the  referee's.  The  weight  to  be 
assigned  to  the  referee's  findings  in  the  two 
cases  supposed  is  by  no  means  the  same. 
No  labor-saving  formula  will  determine  the 
weight  of  the  findings,  or  show  just  how 
strongly  the  court  must  incline  against  it 
in  order  to  reverse  it.  To  say  that  the 
finding  should  not  be  set  aside  unless  it  is 
*  clearly  erroneous,*  *  manifestly  erroneous,' 
'so  manifestly  erroneous  as  to  invoke  the 
sense  of  justice  of  the  court,'  or  'unless  it 
discloses  prejudicial  errors  by  the  referee, 
some  of  which  may,  without  exaggeration, 
be  denominated  gross '  is  to  darken  counsel, 
if  more  is  meant  than  that  the  court  will 
not  set  aside  the  finding  unless  it  is  deemed 
erroneous  after  due  allowance  for  the  cir- 
cumatances  under  which  it  was  made.  Arti- 
ficial and  quantitative  presumptions  of 
fact  are  foreign  to  the  spirit  of  the  com- 
mon law.  and  the  introduction  of  these  pre- 
sumptions has  been  rare  and  unfortunate." 

"It  is  the  recognized  rule  of  the  federal 
courts  —  and  especially  in  matters  of  bank- 
ruptcy— that  on  review  of  the  decisions  of 


a  referee,  based  upon  his  conclusions  on 
questions  of  fact,  the  court  will  not  re- 
verse his  findings  unless  the  same  are  so 
manifestly  erroneous  as  to  invoke  the  sense 
of  justice  of  the  court.  This  rule  must,  of 
necessity,  be  observed  by  the  courts  where 
the  findings  and  conclusions  of  the  referee 
are  based  upon  conflicting  testimony.  He 
sees  and  hears  the  witnesses,  and  his  van- 
tage ground  is  much  better  than  that  of 
the  court  for  determining  the  eredibility  of 
the  witnesses  and  the  weight  of  their  testi- 
mony.'' In  re  Stout  (D.  C,  Mo.),  6  Am. 
B.  R.  505,  109  Fed.  794. 

In  GeorgU  the  rule,  that  the  finding  of 
the  referee  on  the  facts  will  not  be  inter- 
fered with  unless  there  is  clear  error,  is 
particularly  applicable  to  a  finding  as  to 
good  or  bad  faith  on  the  part  of  the  bank- 
rupt in  connection  with  his  right  to  an 
exemption.  In  re  V^eat  (D.  C,  Ga.).  8  Am. 
B.  R.  564,  116  Fed.  767;  In  he  Waxelbaum 
(D.  C,  6a.),  4  Am.  B.  R.  120,  101  Fed.  22S, 

"  The  findings  of  fact  by  a  special  master 
who  attended  the  examination  of  the  wit- 
nesses, thus  giving  him  an  opportunity  of 
seeing  them  testify,  while  not  as  conclusire 
as  the  findings  of  facts  by  a  jury  or  a  trial 
judge  sitting  as  a  jury,  are  very  persuasive, 
and  if  there  is  substantial  testimony  to  sus- 
tain his  findings  uninfltienced  by  any  mis- 
taken conclusions  of  law  they  will  not  be 
disturbed  by  the  court  hearing  the  cause  on 
a  transcript  of  the  evidence  without  oppor- 
tunities to  see  the  witnesses,  and  thus  to 
judge  of  their  credibility  in  the  same  man- 
ner as  was  enjoyed  by  the  master."  In  re 
Harr  (T).  C,  Wis.),  16  Am.  B.  R.  213,  143 
Fed.  421.  The  findings  of  fact  of  a  referee 
acting  as  special  master,  unless  clearlr 
erroneous,  will  not  be  disturbed.  Love  v. 
Export  Storage  Co.  (0.  C.  A..  6th  CSr.).  16 
Am.  B.  R.  171,  143  Fed.  1 ;  Peterson  v.  Met- 
tier  (D.  C,  Wash.),  ^9  Am.  B.  R.  159. 

46.  In  re  Simon  &  Sternberg  (D.  C,  Ga.K 
16  Am.  B.  R.  204,  153  Fed.  507. 

47.  In  re  Schwartz  (D,  C,  N.  Y.),  23  Am. 

B.  R.  37,  179  Fed.  767;  In  re  Littman  (D. 

C,  Pa.) ,  20  Am.  B.  R.  300,  159  Fed.  233. 
47a.  In. re  Hawks  (D.  C,  Kan.),  30  Am. 

B.  R.  365;  Ohio  Valley  Bank  v.  Mack  (G. 

C.  A.,  6th  Cir.),  20  Am.  B.  R,  40,  163  Fed. 
155,  168,  89  C.  0.  A.  «05;  In  re  Harr  (D. 
C  Wis.) ,  16  Am.  B.  R.  213,  143  Fed.  421. 
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or  ignored."**  The  same  rules  apply  on  appeal  in  considering  findings  of 
referees  which  have  been  approved  by  district  courts ;  unless  clearly  erroneous 
they  will- be  undisturbed.*®  A  referee's  findings  of  fact  may  be  reviewed^ 
although  no  formal  exceptions  to  his  decision  are  filed  where  such  filing 
is  not  required  by  a  rule  or  order  of  the  court.^  The  court  will  not  ordinarily 
consider  for  the  first  time  questions  not  raised  below,  or  issues  not  presented 
bv  the  record  f^  if  a  point  is  presented  by  the  record  the  district  court  may 
consider  it  although  it  was  not  discussed  before  or  by  the  referee.^^  The 
court  is  not  barred  by  or  confined  to  the  matters  certified  by  the  referee; 
under  its  broad  general  powers  it  may  consider  any  point  presented  by  the 
record.^^ 

f .  Wliat  must  be  certified  for  review. —  The  record  usually  consists  of  a 
certificate,^  prepared  and  signed  by  the  referee,  which  should  state  the 


48.  In  re  Grant  Bros.   (D.  C,  N.  Y.),  9 
Am.  B.  R.  93,  118  Fed.  73. 

40.  In  re  Sweeney  (C.  C.  A,,  4th  Gir.), 
21  Am.  B.  R.  866,  168  Fed.  612;  Ganner  v. 
Webster  Tapper  Go.  (G.  G.  A.,  let  Cir.), 
21  Am.  B.  R.  872,  168  Fed.  519;  First  Nat'l 
Bank  of  PhUa.  ▼.  Abbott  (G.  G.  A.,  8th 
Cir.),  21  Am.  B.  R.  436,  165  Fed.  852; 
Stephens  ▼.  Merchants'  Bank  (G.  G.  A., 
7th  Cir.),  18  Am.  B.  R.  560,  154 'Fed.  341; 
In  re  Koyes  Bros.  (G.  G.  A.,  Ist  Gir.),  11 
Am.  B.  R.  506,  127  Fed.  286;  Buckingham 
V.  Estes  (G.  G.  A.,  6th  Gir.),  12  Am.  B.  R. 
182,  128  Fed.  584;  In  re  Lawrence  (G.  G.  A., 
2d  Cir.),  13  Am.  B.  R,  798,  134  Fed.  843. 
Thus,  the  finding  of  a  referee  in  favor  of 
the  allowance  of  a  claim,  approved  by  the 
district  judge,  will  not  be  disturbed  on 
tppeal,  in  the  absence  of  demonstration  of 
plain  mistake.  Ohio  Valley  Bank  Go.  v. 
Mack  (C.  C.  A.,  6th  Cir.),  20  Am.  B.  R. 
40,  163  Fed.  155;  Ganner  v.  Webster  Tapper 
Co.  (C.  C.  A.,  Ist  Gir.),  21  Am.  B.  R.  872, 
168  Fed.  519.  Such  a  finding  will  not  be 
overruled  except  upon  convincing  proof  that 
^e  was  wrong.  In  re  Hatem  (D.  C.,  N. 
Car.),  20  Am.  B.  R.  470,  161  Fed.  895.  And 
a  finding  of  a  referee,  upon  conflicting  testi- 
niony,  affirmed  by  the  district  court,  that 
an  alleged  bankrupt  was  not  chiefly  en- 
gaged in  farming,  and  therefore  amenable 
to  bankruptcy,  will  not  be  disturbed  on  ap- 
P^l-  Stephens  v.  Merchants'  National 
Bank  (C.  C  A.,  7th  Cir.),  18  Am.  B.  R.  560, 
154  Fed.  341. 

50.  Where  the  specific  question  as  to  the 
correctness  of  findings  of  fact  by  a  referee 
IS  certified  to  the  court  for  review  no  ex- 
^ption  is  necessary.  In  re  Miner  (D.  C, 
Ore.),  9  Am.  B.  R.  100,  117  Fed.  953;  lu  re 
People's  Department  Store  Co.  (D.  C,  N. 
^•),  20  Am.  B.  R.  244,  159  Fed.  286.  Text 
approved  in  In  re  Lane  (D.  C,  Idaho),  30 
Am.  B.  R.  749. 


Under  U.  S.  Equity  Rule  83,  referee^s 
findings  of  fact  to  which  there  is  no  objec- 
tion filed,  are  conclusive,  and  a  petition  for 
a  rehearing,  alleging  that  the  facts  may  be 
disproved,  will  be  dismissed:  In  re  Roydl 
(D.  C,  N.  Car.),  7  Am.  B.  R.  636,  113  Fed. 
140;  In  re  Carver  &  Co.  (D.  C,  N.  Car.), 
7  Am.  B.  R.  539,  113  Fed.  138. 

61.  In  re  Richard  (D.  C,  N.  Car.),  2  Am. 
B.  R.  506,  94  Fed.  633.  See  also  In  re 
Sturgeon,  Fed.  Cas.   13,564. 

Objections  to  eridence  received  by  a 
referee  may  not  be  raised  for  the  first  time 
on  review  of  an  order  made  bv  him.  In  re 
McCann  Bros.  Ice  Co.  (D.  C,  Pa.),  22  Am.. 
B.  R.  555,  171  Fed.  265. 

62.  In  re  Wilde's  Sons  (C.  C.  A.,  2d  Cir.), 
16  Am.  B.  R.  386,  144  Fed.  972.; 

Wbctt  the  xecord  is  certified  to  the  dis- 
trict judge,  any  manifest  error  will  be 
noticed,  that  the  referees  and  other  officera 
of  the  court,  if  they  have  fallen  into  error, 
may  correct  the  same,  if  possible,  and  avoid 
like  error  in  the  future.  In  re  Woodard 
(D.  C,  N.  Car.),  2  Am,  B.  R.  692,  95  Fed. 
955.  Upon  the  review  of  an  order  affirming 
the  findings  of  a  referee,  the  court  may 
rely  on  any  ground  disclosed  by  the  record 
even,  though  it  be  not  the  ground  upon 
which  the  decision  was  made.  Davis  v. 
Prompton  (C.  C.  A.,  3d  Cir.),  20  Am.  B.  R. 
63,   158   Fed.   735. 

68a.  In  re  Qay  (C.  C.  A.,  1st  Cir.),  27 
Am.  B.  R.  715,  citing  Collier  on  Bank- 
ruptcy (8th  Ed.),  505;  In  re  Pettingill  & 
Co.  (C.  C.  A.,  1st  Cir.),  14  Am.  B.  R.  767, 
137  Fed.  840,  70  C.  C.  A.,  338 ;  In  re  Samuel 
Wilde's  Sons  (C.  C.  A.,  2d  Cir.),  16  Am.  B. 
R.  380,  144  Fed.  972,  75  C.  C.  A.  60.  Text 
quoted  with  approval  in  In  re  Lane  Lum- 
ber Co.  (D.  C,  Idaho),  30  Am.  B.  R.  749. 

53.  See  Form  No.  56. 
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question  ^  ou  which  the  review  has  been  asked  and  the  ruling  of  the  referee, 
«nd,  either  in  the  certificate  or  in  a  schedule  annexed  to  it,  give  the  evidence 
or  a  summary  of  it,^^and  a  copy  of  the  order,^  if  any.  He  is  not  required 
to  certify  objections  made  to  his  rulings  upon  the  admissibility  of  evidence, 
where  the  reference  was  to  ascertain  facts  above  designed  to  aid  tlie  court 
in  determining  whether  a  bankrupt  should  be  discharged.^^  The  practice  in 
the  several  districts  necessarily  varies  as  to  the  formalities  to  be  observed 
in  seeking  a  review  by  tlie  judge  of  the  orders  or  other  proceedings  of  a 
referee ;  in  some  districts  it  is  held  sufficient  to  set  out  the  substance  of  the 
matter  in  dispute  without  requiring  the  filing  of  formal  exceptions  to  the 
referee's  findings  or  rules.^®  Documents  also  may  be  handed  up ;  if  so,  thev 
should  be  numbered  and  either  referred  to  or  summarized  in  the  certiiicate. 
This  subdivision  implies  that  the  evidence  must  be  agreed  upon  by  the  parties 
to  the  review.  It  is  presumable  that,  if  they  do  not  agree,  the  referee  will 
either  settle  the  record  as  justice  requires  or  send  up  the  whole  case.  He 
must  make  up  this  record  himself.  It  seems  he  is  entitled  to  no  additional 
compensation  for  so  doing.  By  analogy  with  other  clauses  of  the  law  and  the 
general  orders,  however,  he  is  entitled  tx)  his  expenses  in  preparing  the  same 
and  to  an  indemnity  therefor.^® 

g.  Hearing  of  reviews. —  The  referee  must  certify  up  a  review  "  forth- 
with." It  is  usually  brought  on  for  hearing  on  notice  of  motion,  and  heard 
on  any  rule  day,  or,  by  consent  of  the  judge,  at  any  time.^  The  practice 
here  is  often  fixed  by  district  rules.  Jurisdiction  "  to  consider,  confirm, 
modify,  or  overrule  or  return,  with  instructions  for  further  proceedings,"  is 
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54.  The  precise  question  ruled  upon  must 
be  certified  r  this  requirement  is  not  com- 
plied TV'ith  by  ft  mere  transmission  to  the 
clerk  of  the  notes  of  testimony,  the  referee's 
opinion  and  the  creditor's  petition  for  re- 
view. In  re  Kurte  (D.  C,  Pa.),  11  Am. 
B.  R.  129,  125  Fed.  992. 

55.  General  Order  XXVII  requires  the 
referee  to  certify  the  question  presented, 
■**  a  summary  of  the  evidence  relating 
thereto,  and  the  finding  and  order  of  the 
referee  thereon."  It  has  been  held  that  the 
plain  meaning  of  this  order  is  to  require 
the  referee  to  make  a  summary  of  the  evi- 
dence in  order  to  save  the  judge  "  the  labor 
of  examining  what  is  often  a  mass  of  testi- 
mony on  many  different  questions,  and  of 
extracting  so  much  as  may  be  relevant  to 
tlie  point  immediately  in  hand."  In  re 
Kurtz  (D.  C,  Pa.),  11  Am.  B.  R.  129.  125 
Fed.  992;  Matt-r  of  Hooks  Smelting  Co. 
(D.  C,  Pa.),  15  Am.  B.  R.  83,  138  Fed.  954. 
Petitioners  should  not  be  deprived  of  the 
op])ortunity  to  he  heard  upon  questions  of 
substantial      right      because      the      referee 


omitted  to  summarize  the  evidence.  Crim 
v.  Woodford  (C.  C.  A,,  4th  Cir.),  14  Am. 
B.  R.  302,  136  Fed.  34. 

The  evidence  taken  before  a  referee 
should  be  taken  and  recorded,  and  in  case 
of  an  appeal,  returned  to  the  revieuiiijr 
court:  it  should  include  that  deemed  irrele- 
vant as  well  as  that  deemed  competent.  :<» 
that  the  appellate  court  may  determine 
whether  the  evidence  rejected  should  have 
been  received.  From  this  rule  evident' 
clearly  privileged  or  incompetent  may  I)* 
excepted.  Missouri  Elec.  Co.  v.  Hamilton 
Brown  Co.  (C.  C  A.,  8th  Cir.),  21  Am. 
B.  R.  270,  165  Fed.  283. 

56.  For  the  necessary  recitals  in  referees' 
orders,  see  General  Order  XXIII. 

57.  In  re  Romine  (D.  C.  W.  Va.),  14  Am. 
B.  R.  785,  138  Fed.  837. 

58.  In  re  Swift  (D.  C.  Mass.),  9  Am. 
B.  R.  237,  114  Fed.  947. 

59.  See  General  Order  X. 

60.  For  an  interesting  case  on  practice, 
see  In  re  De  Gottardi  ( D.  C,  Cal.) ,  7  Am. 
B.  R.  723.  114  Fed.  328. 
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conferred  on  the  district  court  by  §  2  (10).  The  order  then  made  is  entered 
in  such  court  and  a  copy  of  it,  with  the  papers  on  review,  transmitted  to  the 
referee.®^ 


61.  For  the  use  of  this  record  on  a  peti- 
tion or  appeal  from  the  judge  to  the  cir- 
cuit  court  of  appeals,  see  Cunningham  v. 


Bank  (C.  C.  A.,  6th  Cir.),  4  Am.  B.  R.  192, 
103  Fed.  932. 


SECTION   FOSTT. 


COMPENSATION  OF  REFEREES. 


§  40.  Compensation  of  Seferees. — a  Beferees  shall  receive  as  fi 
compensation  for  their  services,  payable  after  they  are  rendered, 
fee  of"  fifteen\  dollars  deposited  with  the  clerk  at  the  time  the  petitii 
is  filed  in  each  case,  except  when  a  fee  is  not  required  from  a  volu 
tary  bankrupt,  and  twenty-five  cents  for  every  proof  of  claim  fii 
for  allowance,  to  be  paid  from  the  estate,  if  any,  as  a  part  of  the  cc 
of  administration ,j  and  from  estates  which  have  been  administer 
before  them  one  per  centum  commissions  on:}:  all  moneys  disbursed 
creditors  by  the  trustee,\  or  one-half  of  one  per  centum  on  the  amou 
to  be  paid  to  creditors  upon  the  confirmation  of  a  composition. 

b  Whenever  a  case  is  transferred  from  one  referee  to  another  t 
judge  shall  determine  the  proportion  in  which  the  fee  and  comm: 
sions  therefor  shall  be  divided  between  the  referees. 

c  In  the  event  of  the  reference  of  a  case  being  revoked  before  it 
concluded,  and  when  the  ease  is  specially  referred,  the  judge  shi 
determine  what  part  of  the  fee  and  commissions  shall  be  paid  to  t 
referee. 


Analogous  piOTiifona:   In  U.  S.:   Act  of  1S67,  IS  4,  5,  10.  47,  R.  S.,  ff  AMff,  500S,  51: 
5126:  General  Order  XXX;  Act  of  1841,  $£  6,  13;  Act  of  ISOO.  i  47. 
In  Ens.:    §  129. 
Ctots-iefetences:    To  the  lav:    Composition,  ofTrr  to  include  costs  of  proceedings.  |  13. 
Clerk  to  collect  fees  of  refei'ce  and  pay  them  over  within  ten  days,  |  51  (2)   (4). 
Keport  of  expenaes  of . administration  of  estate.  S  62. 

Coat  of  administration,  priority  of  payment,  i  64-b{3).     No  fees  to  be  alio" 
except  as  authorized  by  tbe  act.  %  72. 
To  the  General  Ordera;    Heferee  may  require  indemnity  for  expenses  of  admig 
tration,  X. 
Referee  to  keep  an  account  of  expenses,  and  return  same  monthly,  XXVI. 
Payment  of  moneys  deposited  on  clieck  or  warrant,  XXIX. 
ComiM-nsation  of  referee  in  full  tor  services,  XXXV', 

•  Here  tlie  word  "  fifteen  "  was  substituted  for  the  word  "  ten  "  by  the  amendatory  i 
Ol  1903. 

t  Amendments  of  1903  in  italics. 

}  Here  the  words  jn  italics  were  substituted  for  the  words  "  sums  to  he  paid  as  di^iden 
and  commissions"  by  such  amendatory  act. 

[812] 


§40.] 


Compensation  in  General. 


613 


SYNOPSIS  or  SECTION. 


OOMPEN8ATIO?!  OF  RBFERBBS. 


L  Compensation  of  Referees  in  General,  613. 

a.  Comparative  legiskUion,  613. 

b.  Under  the  original  law,  613. 

c.  In  pauper  cases,  614. 

d.  While  sitting  as  special  masteTf  614. 

e.  In  compositions,  615. 

n.  Compensation  for  Specified  Services,  615. 

a.  Amendment  of  1903,  615. 

b.  The  filing  fee,  615. 

c.  The  daim  fee,  615. 

d.  Commissions  on  disbursements  to  creditors,  616. 

e.  "  FvU  compensation,"  617. 

f.  Allowance  for  expenses,  617. 

in.  Compensation  on  Reference  to  Two  or  More  Referees,  618. 


I.  COMPSNSAXION  OF  SEFEKXES  IN  GSNESAL. 

a.  Comparative  legislation. —  In  England,  the  registrars  receive  salaries, 
not  fees.^  Under  previous  laws  in  this  country,  the  officers  corresponding  to 
the  present  referees  have  always  been  paid  by  fees,  fixed  sometimes  by  rules, 
sometimes  by  the  statute,  sometimes  by  both.^  The  fee  bills  under  the  law 
of  1867  grew  so  long  and  proved  so  onerous  that  they  were  largely  responsible 
for  the  repeal  of  that  law.^  The  difference  between  the  two  laws  in  this 
respect  is  marked;  precedents  will  be  found  of  little  value.  Then  com- 
pensation depended  largely  on  the  number  of  hearings  had  and  papers  drawn ; 
now,  besides  the  fixed  filing  fee,  the  compensation  of  referees  is  determined 
by  the  number  of  claims  proven  and  the  amount  of  assets  administered. 

b.  Under  the  original  law. —  Prior  to  the  amendatory  act  of  1903,  the 
inadequacy  of  the  referee's  compensation  was  conceded.  Indeed,  this  con- 
dition was  met  in  some  districts  by  rules  that  went  outside  the  law  and 
authorized  the  collection  of  fees  for  filing  and  allowing  claims  and  a  per  diem 
for  hearings,  or  the  like.*    The  amendments  of  1903  have  made  this  practice 


1.  Eng.  Act  of  1883,  §129(1). 

2.  Consult  ^'Analogous  Provisions,"  ante, 
^  also  Owen  on  Bankruptcy  (1842),  Ap- 
pendix, p.  22. 

3>  Thus,  see  in  the  Congressional  debates, 
on  the  pending  bankruptcy  bill  in  Febru- 
ary- 1898,  lurid  phrases  like:  **  the  i^W- 
la?e  of  the  fee-flend,'*  and  "the  rodents 
*l"o  burrow  around  the  places  of  justice.** 

t  See  In  re  Price  (D.  C,  N.  Y.),  1  Am. 


B.  R.  419,  91  Fed.  635;  In  re  Todd  (D.  C, 
N.  Y.),  6  Am.  B.  R.  88,  109  Fed.  265.  But 
compare  In  re  Pierce   (D.  C,  Col.),  6  Am. 

B.  R.  747,  111  Fed.  516;  In  re  Barker  ^D. 

C,  Iowa),  7  Am.  B.  R.  132,  111  Fed.  501. 
For  another  means  to  increase  compensa- 
tion, ba^d  doubtless  on  the  practice  under 
the  law  of  1867,  see  In  re  Dixon  (D.  C, 
Cal.),  8  Am.  B.  R.  145,  114  Fed.  675. 


!l 


■ri 


614 


Compensation  of  Refebsxs. 


[§  40. 


no  longer  possible,  whether  or  not  previously  excusable;  and  such  rules, 
where  in  force,  will  doubtless  be  revoked.  As  the  law  stood  originally,  indeed, 
as  it  was  interpreted  and  emphasized  by  General  Order  XXXV,  a  referee 
was  entitled  to  compensation  in  the  following  ways  and  amounts  only  :^  (ai 
a  filing  fee  of  $10  in  all  cases  save  those  in  which  a  pauper  oath  accompanied 
the  petition,  and  (b)  one  per  cent,  commissions  on  all  sums  paid  "  as  divi- 
dends and  commissions.''®  It  was  held  that  the  term  **  dividends " 
did  not  include  commissions  on  moneys  paid  secured  creditors.^  Tht^ 
reasons  behind  these  —  in  our  jurisprudence  —  rather  novel  ways  of  com- 
pensating Federal  judicial  officers  were  apparent :  the  filing  fee  was  intended 
to  cover  ordinary  services  in  no-asset  cases,  the  commission  on  dividends  was  a 
pro  rata  reward  dependent,  not,  as  in  18G7,  on  work  done,  but  on  the  resulis 
of  that  worL  The  amendments  of  1903  are  merely  an  extension  of  this 
general  policy. 

c.  In  pauper  oases. —  By  analogy  with  the  State  laws  applicable  to  pauper 
litigants,  the  statute  permits  the  indigent  bankrupt  to  secure  the  services  of 
clerk,  referee,  and  trustee  without  the  payment  of  the  filing  fee.  This  subject 
and  the  cases  considering  it  are  discussed  elsewhere,® 

d.  While  sittings  as  special  master. —  Under  this  section  it  was  formerly 
held  that  the  referee  w'as  entitled  to  extra  compensation  where  he  acted  as  a 
special  master.®  The  contrary  was  also  held.^^  But  since  the  amendment  of 
§  72  in  1903,  increasing  the  compensation  of  the  referee,  and  adding  the 
stringent  prohibition  against  the  receipt  or  allowance  of  ''  any  other  or 
further  compensation  for  their  services  than  that  expressly  authorized  and 
prescribed  in  the  act,'^  extra  compensation  will  not  be  allowed."  WTiere, 
however,  a  referee  performs  services,  not  within  his  statutory  duties,  but  of 
value  to  the  bankrupt  estate  as  a  going  concern,  he  may  receive  compensation 
therefor.  ^^ 


5.  See     in     particular     General     Order 

XXXV(2). 

6.  The  purpose  of  the  law-making  power 
is  indicated  by  the  following  quotation  from 
the  analysis  of  the  bill  in  its  last  form: 

"  Referees  will  receive  a  petty  filing  fee 
and  a  small  commission  on  the  net  amount 
realized  by  estates  administered  before 
them.  This  arrangement  will  interest 
them  in  securing  prompt  and  economical 
administratioiP." 

7.  In  re  Utt  (C.  C.  A.,  7th  Cir.),  5  Am. 
B.  R.  3S3,   105   Fed.   754. 

8.  See  Baiikr.  Act,  8  52. 

9.  Fellows  V.  Frcudenthal  (C.  C.  A.,  7tb 
Cir.),  4  Am.  B.  R.  400,  102  Fed.  731;  In  re 
Grossman  (D.  C,  Mich.).  6  Am.  B.  R-  510, 
in  Fed.  507.  See  Bragassa  v.  St.  Louis 
Cycle  (C.  C.  A.,  5th  Cir.r,  5  Am.  B.  R.  700, 
107  Fed.  77. 


10.  In  re  Troth  (D.  C,  Ohio),  4  Am.  B. 
R.  780,   104  Fed.  291. 

11.  In  re  Wilcox  (D.  C,  Mich.),  19  Am. 
B.  R.  241,  156  Fed.  685,  holding  that  & 
referee  is  not  entitled  to  extra  compensa- 
tion upon  a  contested  application  for  a  di.*- 
charge;  In  re  Sweeney  (C.  C.  A.,  6th  Cir.K 
21  Am.  B.  R.  866,  168  Fed.  612;  Bray  v. 
Johnson  (C.  C.  A.,  4th  Cir.).  21  Am.  B.  R 
383,  16&  Fed.  57. 

The  case  of  In  re  Goldville  Manufactur 
ing  Co.  (D.  C,  S.  C),  10  Am.  B.  R.  552, 
123  Fed.  579,  does  not  hold  to  the  contrary 
of  this  view.  There  the  compensation  was 
allowed  because  the  service  had  been  ren* 
dered  before  the  act  of  1903. 

12.  Matter  of  Hart  &  Co.  (D.  C 
Hawaii),  18  Am.  B.  R.  137.  In  this  ca.* 
the  referee  advised  the  trustee  in  regard  to 
the    finances    of    the    bankrupt   estate,   ex- 
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c.  In  compotitiona —  The  referee  receives  one-half  of  one  per  cent.  '^  on  the 
amount  to  be  paid  to  creditors  "  upon  the  contirmation  of  a  composition.^^ 
This  standard  of  compensation  has  not  been  modified  by  the  act  of  1903. 
Whether  "  creditors  "  includes  priority  claimants  is,  perhaps,  debatable.^* 


n.  COMPENSATION  FOR  SPECIFIED  SERVICES. 

a.  Amendment  of  1903.— As  is  indicated  in  the  notes  to  this  section,  it  was 
materially  modified  in  respect  to  the  compensation  for  certain  services  by 
the  amendatory  act  of  1903.  They  have  already  been  indicated.  The  reasons 
for  them  are  clear.  In  brief,  (a)  the  filing  fee  is  increased,  (b)  commissions 
are  reckoned  on  all  moneys  disbursed  to  creditors,  not  merely  on  dividends 
paid  them,  and  (c)  a  small  fee  is  allowed  out  of  each  estate  for  the  filing  and 
allowing  of  claims.  These  different  kinds  of  compensation  will  be  considered 
separately. 

b.  The  filing  fee.—  The  filing  fee  imder  this  section  as  it  now  stands  is  $15. 
and  18  paid  to  the  clerk  at  the  time  a  petition  is  filed.^^  The  clerk  pays  it  to 
the  referee  within  ten  days  after  the  case  is  closed.  The  word  "  closed  "  has 
been  liberally  construed  in  some  districts,  and  the  filing  fee  has  been  paid 
the  referee  at  the  end  of  one  or  two  months,  even  if  the  case  is  not  technically 
at  an  end.^** 

c.  The  claim  fee. —  This  fee  is  already  familiar  in  several  important  dis- 
tricts, where  its  collection  has  been  •authorized  by  rules.  Its  origin  is 
doubtless  in  the  commissioner's  fee  under  the  law  of  1841.?''  That  officer's 
duty  was  '^  to  take  the  proof  of  debts  and  to  take  testimony  to  be  used  in  the 
circuit  or  district  court,"  and,  for  perfornung  the  former  duty,  something 
similar  to  the  taking  of  a  deposition,  he  was  entitled  to  $1.  Clearly,  how- 
ever, the  referee,  to  earn  this  fee  now,  is  not  required  or  expected  to  draft 
or  supervise  the  preparation  of  the  proof  of  debt.  The  fee  is  intended  merely 
to  cover  the  extra  time  required  in  filing,  allowing,  and  investigating  claims.-^® 
The  words  **  to  be  paid  from  the  estate,  if  any,  as  a  part  of  the  cost  of 
administration  "  are  important     Thus,  this  fee  is  not  chargeable  to  the 


amined  the  results  of  each  day's  work,  and 
examined  the  weekly  reports,  auditing  the 
same. 

13.  For  changes  as  to  the  trustee's  fee  in 
composition  cases,  see  §  48,  post. 

In  composition  proceedings  a  referee  is 
not  entitled  to  compensation,  as  a  special 
master,  where  he  has  held  two  meetings, 
and  has  been  well  paid  under  the  statute, 
his  fees  amounting  to  forty  dollars.  In  re 
Talton  (D.  C,  N.  C),  14^  Am.  B.  R.  617, 
137  Fed.  178. 

11  See  Bankr.  Act,  §  64,  generally.  Com- 
pare discussion  under  this  Section,  sub- title, 
"  Commissions  on  Disbursements  to  Credit- 
ors," post. 


15.  See  Bankr.  Act,  §  51(2)    (4). 

16.  See  Bankr.  Act,  §  51,  post. 

17.  See  §  6  and  §  13  of  that  act,  and  con- 
sult Owen  on  Bankruptcy  (1842),  Appen- 
dix, pp.  8,  22. 

18.  Thus,  in  the  Analysis  of  the  Amenda- 
tory Bill  of  1903  (Report  No.  1698,  57th 
Congress,  1st  Session,  p.  8)    it  is  said: 

"The  other  changes  are  in  the  line  of 
increasing  efficiency  and  the  securing  of  the 
best  talent  for  the  important  work  com- 
mitted to  these  officers;  thus  .  ,  .  the 
fifty-cent  filing  fee  for  referees,  as  prob- 
ably the  fairest  way  properly  to  compen- 
sate them  for  the  great  amount  of  extra 
work  in  hearing  contests  on  claims,"  etc. 
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creditor  who  files,  and  cannot  be  demanded  in  advance.^*  Nor  is  it  payab 
where  there  are  no  asaeta.  It  is  simply  one  part  of  '.'  the  coat  of  administr 
tion,"  ^  and  had  priority  with  other  disbursements  within  that  phrase.  Tl 
amount,  twenty-five  cents,  is  half  the  filing  fee  previously  fixed  by  rule  : 
a  few  important  districts,  and  but  a  fourth  of  that  allowed  in  still  others,  Tl 
words  "  every  proof  of  claim  "  seem  to  mean  that  the  fee  will  be  earned  ev( 
if  the  proof  is  on  a  debt  entitled  to  priority  or  secured.  It  is  equally  ele; 
that  the  charge  ie  against  the  whole  estate  and  not  on  the  dividend  of  eat 
claimant. 

d.  Conuniiaiooi  on  diibnnementi  to  oreditoTB. —  The  rate  on  diabursements ' 

'  the  creditors  by  th«  trustee  ia  one  per  cent.  The  basis  of  the  percentage  : 
'■  all  moneys  disbursed  to  creditors  by  the  trustee."  "  This  means  all  sun 
which  should  be  paid  to  creditors  through  the  trustee,  notwithstanding  a 
outside  agrttmeiit  between  the  parlies  and  attorneys.^  The  language  cover 
and  evidently  was  intended  to  inchidr,  all  moneys,  lawfully  disbursi'd  by  tii 
trustee,  and  held  by  him  as  such,  whether  to  creditors,  secured  or  unscciirpi 

.  or  having  priority,  or  to  otlier  persons.  If  to  creditors  it  ia  immaterii 
whether  the  amounts  lawfully  paid  thera  from  the  funds  in  court  are  paid  s 
dividends  or  in  satisfaction  of  a  lien  or  liens  on  the  fund."  No  commissi'ni 
are  to  be  pnid  on  moneys  disbursed  for  other  purposes  than  to  creditors; 

by   bim.     Matter  of   Anders   Pu^   Butts 

Telephone  Co.  (D.  C,  N.  Y-1.  13  Am.  B.  I 
€43,  136  Fed.  695. 

DiBburMOUtitH  to  lien  holder*  —  Undt 
section  40,  as  amended  in  1903,  allowing 
one  per  cent,  commission  to  referees  "o 
all  moQeys  disbursed  to  creditors  bj  th 
trustee."  a  referee  is  entitled  to  com  mis 
sions  on  tbe  amount  eonstnietivdj  di! 
bursed  by  a  trustee  to  lien  holders  out  o 
the  sum  for  which  they  have  bid  their  se 
ourity  in.  Vamey  v.  Harlow  (C.  C.  A.,  4t 
Cir.).  31  Am.  B.  R.  339. 

Property  which  comes  to  the  poMcsiifti 
of  a  trustee  io  banlcmptcy  thTonfh  th 
fraud  of  tbe  bankrupt,  and  is  adjudged  i 
be  returned  to  the  victim  of  tbe  fraud,  i 
not  a  part  of  the  estate  of  tbe  bankrupt 
and  the  referee  and  trustee  may  not  b 
allowed  their  statutory  percentaf^s  out  o 
it.  GilleBpie  v.  Piles  ft  Co.  (C.  C.  A..  8tl 
Cir.),  24  Am.  B.  R.  fi03,  SIS,  178  Fed.  SBE 

Under  the  law,  prior  to  tbe  amendmca 
of  1903,  commiBsions  were  based  upon  tlx 
sums  "  to  be  paid  aB  dividends  and  commit 
eions."  This  was  held  not  to  include  Bum: 
paid  to  satisfy  flsed  liens  on  real  estiti 
sold  by  the  tru)<tec,  even  when  sold  Frei 
and  clear  of  all  incumbrances,  and  wher 
such  liens  were  satisfied  from  the  prorwdi 
of  sale.  In  re  Hincltel  Breninp  Co.  (D.  C 
N.  Y.l,  10  Am.  B.  B.  698,  184  Fed.  702. 

24.  In  re  Iowa  Falls  Mf)r.  Co.  {D.  C. 
Ja.l.  15  Am.  B.  R.  384.  140  Fed.  587,  hold 
ins  that,  where  a  trustee  receives  a  euiii 
id   com  pro  mi  Si-   of  a   suit   against   a   raort- 


19.  The  same  report  says; 

"Tbe  collection  of  this  Aline  fee  in  ad- 
vance seems  to  be  permitted  by  the  rules 
in  many  districts,  though  without  apparent 
sanction  of  law.  The  suggested  amend- 
ment ratifies  this  practice,  which  has  not 
proven  burdensome,  while  removing  the 
chief  objection  to  it — tbe  requirement  that 
the  fee  be  paid  as  a  condition  of  filing  a 
claim  at  all — by  requiring  that  such  fee 
be  paid  as  a  cost  of  administration." 

>0.  See  discussion  under  Section  Siity- 
tour  of  this  work,  sub-title  aub  nom,  "  Cost 
of  administration,"  post. 

81.  In  re  Erie  Lumber  Co.  (D.  C,  Ga.), 
17  Am.  B.  R.  689.  701,  150  Fed.  817. 

33.  In  re  Sandford  Furniture  Mfg.  Oo. 
[D.  C,  N.  C).  11  Am.  B.  R.  414.  126  Fed. 
888,  holding  that  when  property  subject  to 
liens  is  sold  by  consent  of  parties  holding 
such  liens,  the  referee  and  trustee  are  en- 
titled to  commissions  under  the  act,  on  the 
purchase  price  in  full. 

S3.  In  re  Craraond  (D.  C,  N.  T.),  17  Am. 
B.  R.  23.  30,  145  Fed.  986. 

Where  a  locured  creditor  enforces  his 
security  in  a  State  court  and  the  proceeds 
do  not  come  into  the  bankruptcy  court,  the 
referee  is  not  entitled  to  conimissionH  on 
suras  paid  to  such  creditor.  In  re  Iowa  Falls 
Mfg.  Co.  (D.  C,  la.),  15  Am.  B.  B.  384.  140 
Fed.  527.  But  it  has  been  held  that  a  se- 
rurcd  creditor,  whose  lien,  created  more 
than  four  months  before  the  bankruptcy, 
has  been  sfltisfied  in  full,  will  be  compelled 


§  40.] 


Compensation  for  Specified  Sebvices. 


617 


conversely  the  dividend  basis  being  now  eliminated  such  commissions  should, 
it  would  seem,  be  paid  on  all  moneys  disbursed  to  secured  and  priority  cred- 
itors as  well  as  to  those  not  in  such  classes.^**  The  referee  is  not  entitled 
to  commissions  on  sums  paid  by  the  trustee  in  the  conduct  or  administration 
of  the  business  of  the  bankrupt  continued  for  the  purpose  of  completing 
cciitracts  partly  executed  by  the  baiikrupt.^  The  omission  of  the  words  "  to 
creditors  "  in  a  similar  provision  of  §  48  is  significant.^^  At  any  rate,  the 
numerous  cases  defining  the  meaning  of  the  word  "  dividends,"  ^  which 
occurred  here  in  the  original  law,^  are  no  longer  valuable. 

c.  "Full  compensation/' —  The  significance  of  these  words  is  apparent. 
They  have  been  dropped  out  of  §  48.^  Not  so  here.  They  are  emphasized 
b}  §  72,  considered  later.  A  referee  in  bankniptcy,  acting  as  such,  is  entitled 
to  no  fee,  compensation,  or  emolument  for  any  service  performed  in  that 
capacity,  unless  such  fee  is  within  the  intendment  of  the  section.^ 

f .  Allowance  for  expenses.—  Under  General  Order  XXXV  expenses  neces- 
sarily incurred  by  referees  in  publishing  or  mailing  notices,  in  traveling, 
or  in  perpetuating  testimony,  or  other  expenses  necessarily  incurred  in  the 
performance  of  their  duties  under  the  act,  when  allowed  by  special  order 
of  the  judge,  are  not  included  in  the  full  compensation  allowed  to  referees 
under  this  section.  In  some  jurisdictions  this  has  been  beJd  to  authorize  a 
charge  for  ofi^ce  expenses  at  a  specified  amount  in  each  proceeding.'^     The 


gagee  who  foreclosed  in  a  State  court,  a 
mortgage  upon  property  which  never  came 
into  the  hands  of  the  trustee,  the  amount 
actuaUy  disbursed  by  him  to  creditors  is 
the  basis  of  computation  of  the  referee's 
commissions;  Fielding  v.  Phillips  &  Mc- 
Eachin  (C  C.  A.,  6th  Cir.),  31  Am.  B.  R. 
542. 

Ma.  But  see  In  re  Meadour  (D.  C,  N. 
Y.),  29  Am.  B.  R.  165,  in  which  the  court 
held  that  a  referee  was  not  entitled  to  fees 
on  the  entire  proceeds  of  a  sale  of  pledged 
se<urities  belonging  to  the  bankrupt,  made 
under  order  of  a  referee  and  conducted  by 
the  trustee,  where  it  appears  that  the 
pledgee  was  authorized  to  sell  such  securi- 
ties under  the  terms  of  the  agreement. 

25.  Bray  v.  Johnson  (C.  C.  A.,  4th  Cir.), 
21  Am.  B.  R.  383,  165  Fed.  57,  so  held, 
though  in  all  that  he  did,  the  referee  was 
stipported  by  the  creditors  and  trustees  and 
their  counsel,  and  expended  much  time  and 
p<*rforraed  great  labor,  showing  the  utmost 
fidelity  to  his  trust;  Matter  of  Rourke  Co. 
fl).  C.,  Tenn.),  31  Am.  B.  R.  788,  citing 
text. 

25a.  Vamey  v.  Harlow  (C.  C.  A.,  4th 
Cir.),  31  Am.  B.  R.  339,  as  to  the  effect  of 
failure  to  amend  §  40  in  the  same  manner 
a«»  §  48,  relative  to  commissions  of  trustees. 

26.  Tn  re  Sabine  (Ref.,  N.  Y.).  1  Am.  B. 
H.  322;  In  re  Fort  Wayne  Corporation  (D. 
C.  Ind.),  1  Am.  B.  R.  706,  94  Fed.  109;  In 
re  Cteffin  (Ref..  Tex.),  2  Am.  B.  R.  344; 
Tn  re  Gerson  (Ref.,  Pa.),  2  Am.  B.  R.  352; 
In  re  Fielding  (D.  C,  Mo.),  3  Am.  B.  R. 
^^-\  96    Fed.    800;    In    re    Barber    (D.    C. 


Minn.),  3  Am.  B.  R.  306,  97  Fed.  547;  In  re 
Utt  (C.  C.  A.,  7th  Cir.),  5  Am.  B.  R.  383, 
105  Fed.  754;  In  re  Barker  (D.  C,  la.), 
7  Am.  B.  R.  132,  111  Fed.  501.  See  also 
In  re  Smith  (D.  C,  N.  C),  5  Am.  B.  il.  559, 
108  Fed.  39;  In  re  Mammoth  Pine  Lumber 
Co.  (D.  C,  Ark.),  8  Am.  B.  R.  651,  116  Fed. 
731. 

27.  See  foot-notes  to  text  of  §  40-a,  show- 
ing words  omitted. 

88.  For  reason,  see  §  48. 

89.  In  re  Mammoth  Pine  Lumber  Co.  (D. 
C,  Ark.),  8  Am.  B.  R.  651,  116  Fed.  731. 

A  special  allowance  to  a  referee  for  serv- 
ices performed  under  the  statute  cannot  be 
made,  even  with  the  consent  of  attorneys. 
Dressel  v.  North  State  Lumber  Co.  (D.  C 
N.  C),  9  Am.  B.  R.  541,  119  Fed.  531. 
Thus,  a  referee  is  not  entitled  to  compen- 
sation for  his  own  services  in  making 
copies  of  a  petition  for  discharge.  In  re 
Dixon  (D.  C,  Cal.),  8  Am.  B.  R.  145,  114 
Fed.  675.  But  it  was  held  prior  to  the 
amendment  of  1903  that  a  reasonable  com- 
pensation would  be  allowed  for  service  out- 
side the  ordinary  scope  of  the  referee's 
duties.  In  re  Todd  (D.  C.  N.  Y.),  6  Am. 
.B.  R.  88,  109  Fed.  265.  An  allowance  of 
fees  by  a  referee  to  himself  is  reviewable 
by  the  district  judge.  In  re  Allert  ^D.  C, 
K  Y.),  23  Am.  B.  R.  101,  173  Fed.  691. 
Contra:  In  re  Troth  (D.  C,  Ohio),  4  Am. 
B.  R.   780.   104  Fed.  291. 

30.  Allowance  for  clerk  hire. —  See  In  re 
Tebo  (D.  C.  W.  Va).  4  Am.  B  R  235.  101 
Fed  419:  In  re  Carolina  Cooperfltre  Co. 
(D.  C.  N.  r  ),  3  Am    B.  R    154.  96  Fed.  950. 
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provision  in  regard  to  expenses  of  mailing  notices,  traveling,  and  pe^ 
petuating  testimony,  refers  to  actual  expenses;  but  a  referee  may  make  a 
general  charge,  which  should  be  uniform  in  all  cases,  for  blanks  that  may  be 
used,  for  notices  to  creditors,  and  for  entering  orders.  He  may  make  a 
similar  charge  for  clerk  hire,  where  the  business  is  such  that  clerks  are 
needed.^^  Hotel  bills  and  amounts  paid  stenographers  may  be  allowed  as 
expenses,  when  a  detailed  account  thereof  verified  by  the  oath  of  the  referee 
that  they  were  necessarily  and  actually  incurred,  and  showing  the  amount 
paid  therefor,  is  returned  to  the  bankruptcy  court.^^ 


in.  COMPENSATION  ON  REFERENCE  TO  TWO  OR  MORE  REFEREES. 

The  statute  here  needs  no  elucidation.  When  a  case  is  transferred  from 
one  referee  to  another,  or  the  order  of  reference  is  revoked  before  the  case  is 
concluded,  or  the  proceeding  has  been  specially  referred,  the  judge  is  required 
to  pro-rate  "  the  fee  and  commissions.^'  The  words  of  these  subsections  have 
not  been  changed  to  fit  the  amendments  to  subsection  a.  The  court  has, 
however,  ample  power  to  pro-rate  the  new  claim  fee,  without  statutory 
authority,  and,  in  given  cases,  will  doubtless  allow  each  referee  twenty-five 
cents  on  each  claim  actually  allowed  by  him. 


81.  In  re  Pierce  (D.  C,  Colo.),  6  Am.  B. 
R,  747,  111  Fed.  516. 

Cost  of  publication  of  notices  upon  an 
application  for  a  discharge  and  for  sta- 
tionery are  expenses  properly  chargeable 
to    the   bankrupt   pr   his   estate;    but   the 


referee  is  not  entitled  to  charge  for  his  own 
services.  In  re  Dixon  (D.  C,  Cal.),  8  Am. 
B.  R.  145,  114  Fed.  675. 

82.  General  Order  XXVI.  In  re  Daniels 
(D.  C,  la.),  12  Am.  B.  R.  446,  130  Fed. 
597. 


;;*'! 


SECTION    FOBTY-ONE. 


CONTEMPTS  BEFORE  REFEREES. 


§  41.  Contempts  Before  Referees. — a  A  person  shall  not,  in  pro- 
ceedings before  a  referee,  (1)  disobey  or  resist  any  lawful  order, 
process  or  writ;  (2)  misbehave  during  a  hearing  or  so  near  the  place 
thereof  as  to  obstruct  the  same;  (3)  neglect  to  produce,  after  having 
been  ordered  to  do  so,  any  pertinent  docmnent;  or  (4)  refuse  to 
appear  after  having  been  subpoenaed,  or,  upon  appearing,  refuse  to 
take  the  oath  as  a  witness,  or,  after  having  taken  the  oath,  refuse 
to  be  examined  according  to  law.  Provided,  That  no  person  shall  be 
required  to  attend  as  a  witness  before  a  referee  at  a  place  outside 
of  the  State  of  his  residence,  and  more  than  one  hundred  miles  from 
such  place  of  residence,  and  only  in  case  his  lawful  mileage  and  fee 
for  one  day's  attendance  shall  be  first  paid  or  tendered  to  him. 

h  The  referee  shall  certify  the  facts  to  the  judge,  if  any  person 
sliall  do  any  of  the  things  forbidden  in  this  section.  The  judge  shall 
tliereupon,  in  a  summary  manner,  hear  the  evidence  as  to  the  acts 
complained  of,  and,  if  it  is  such  as  to  warrant  him  in  so  doing,  punish 
such  person  in  the  same  manner  and  to  the  same  extent  as  for  a 
contempt  committed  before  the  court  of  bankruptcy,  or  commit  such 
person  upon  the  same  conditions  as  if  the  doing  of  the  forbidden 
act  had  occurred  with  reference  to  the  process  of,  or  in  the  presence 
of  the  court. 


Analogoua  provisions:   In  U.  S.:    Act  of  1867,  §§  4,  5,  7,  R.  S.,  §§  4999,  5002,  5005,  5006; 
Act  of  1800,  §§  14,  15. 
In  Eng.:     Act  of  1883,  §  99(4)  ;  General  Rules  70,  85-88. 
^088-refercnccs:    To  the  law:     Jurisdiction   to  enforce  obedience   to  orders  by   fine  or 
imprisonjiient,  and  to  punish  persons  for  contempts  before  referees,  §  2(13)  (16). 
Punishment  for  false  oath,  §  20. 
Examination  of  bankrupt:  conduct,  {  7-a(9). 
Examination  of  other  witnesses,  $  21. 

Jurisdiction  of  referees  in  respect  to  examinations,  §  38-a(2). 
To  the  General  Orders:    Examination  of  witnesses  before  referee,  XXII. 

Imprisoned  debtor  produced  on  habeas  corpus,  XXX. 
To  the  Forms:    Subpoena  to  alleged  bankrupt,  No.  5. 
Order  for  examination  of  bankrupt,  No.  28. 
Examination  of  bankrupt  or  witness:  summons,  Nos.  29,  30. 
See  also  Supplementary  Forms,  post;  Hagar  and  Alexander's  Bankruptcy  Forms. 
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SYNOPSIS  OF  SECTION. 


*;    1  '       -  CONTEMPTS   BEFORR   REFEREES. 


I.  Scope  of  Section,  620. 

n.  Contempts  Before  Referees,  621. 

a.  Disobedience  of  orders ^  621. 

(1)  In  general,  621. 

(2)  Inability  to  comply  with  orders  or  to  restore  property,. 

622. 

b.  Mi^ehxivior,  625. 

c.  Contempts  by  witnesses^  626. 

(1)  In  general,  625. 

(2)  "  Subpcbnabd,"  626. 

(3)  Refusal  to  be  sworn  or  to  testify,  626. 

IIL  Practice  and  Punishment,  627. 

a.  In  generalj  627. 

b.  Notice  to  person  charged,  627. 

c.  The  certificate  of  the  referee,  627. 

d.  Pleading  and  evidence,  628. 

e.  PunishmerU,  629. 


I.  SCOPE  OF  SECTIOK. 


;^  AVhile  the  referee  is  a  court  of  original  jurisdiction,  he  has  not  the  power 

to  commit  for  contempt.^  Xeither  has  the  registrar  in  England,^  nor  had  the 
register  under  the  former  law.^  Contempts  in  bankruptcy  are,  however, 
usually  committed  before  the  referee.  Hence,  it  seems,  this  section.  Were 
the  law  silent  as  to  what  are  contempts  before  a  referee,  the  latter  is  doubt- 
I      ;  less  sufficiently  a  court  ^  to  take  notice  of  any  contempt  which  might  be  so 

held  if  committed  before  the  court  proper.  Congress  having,  however,  defiuetl 
what  shall  be  contempts  before  referees,  no  acts  or  omissions  not  within  the 
meaning  of  this  section  should  be  certified  to  the  judge  as  contempts.*  This 
section  sets  forth  the  only  authority  conferred  by  the  bankruptcy  act  for 
punishing  for  contempt  in  proceedings  before  a  referee.*  But  it  should 
i  always  be  remembered  that  this  section  does  not  give  bankruptcy  courts 

^1     '  )  broader  powers  to  punish  for  contempt  than  are  possessed  by  other  Federal' 

courts^    The  scope  of  the  jurisdiction  of  a  court  of  bankruptcy  to  punish  a 
\     :]  bankrupt  for  interfering  with  the  bankruptcy  proceedings,  by  giving  false 


1.  See  Bankr.  Act,  §  41-b.  n   Am.   B.   K.   729.  99  Fed.   6S6;    Ex  part- 

2.  Eng.  Act  of  1883,  §  99(4).  Buskirk.  72  Fed.  410. 

3.  Act  of  1867,  §  4,  R.  S.,  §  4999;  In  re  6.  Map:en  v.  Campbell   (C.  C.  A.,  3(1  Cir.), 
Woodward.   Fed.   Cas.    18,000.  26  Am.  B.  R.  594,  revg.  24  Am.  B.  R.  63. 

4.  See   Bankr.   Act,   §§    1(7)    and  38(4K  7.  Bord  v.  Olucklicli   (C.  C.  A.,  8th  Cir. U 
See  also  In  re  Speyer,  Fed.  Cas.  13.239.  8  Am.  fJ.  R.  393,  116  Fed.  131. 

5.  Compare  In  re  McBryde  (D.  C,  N.  C), 
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testimony  and  by  failing  to  give  correct  information  regarding  the  actual 
assets  of  his  estate,  depends  upon  the  interference  with  that  jurisdiction  and 
not  upon  the  injury  to  the  public  welfare  and  morals  which  is  the  basis  of  the 
crime  of  perjury.® 

n.  CONTEliPTS  BEFORE  REFEREES. 

a.  Diflobedience  of  orders. — (l)  Ix  general. —  The  words  of  subdivision  1 
are  general.  If  it  is  an  order  that  is  disobeyed,  it  must  be  a  **  lawful " 
order.^  There  is  no  such  qualification  of  the  words  *^  writ  "  and  '^  process  ;'* 
yet  the  caution  of  the  courts  in  asserting  this  remedy  will  probably  make  this 
omission  immaterial.  Disobedience  may  be  charged  of  any  one,  bankrupt, 
creditor,  or  stranger.  In  most  of  the  reported  cases,  the  bankrupt  Jtias  been 
haled  to  court  on  an  order  requiring  him  to  surrender  property  belonging  to 
his  estate.^^    A  bankrupt  is  not  in  contempt  for  disobedience  of  an  order  to 


8.  In  re  Wiesebrock  (D.  C,  N.  Y.),  20 
Am.  B.  R.  745.  See  also  Magen  v.  Campbell 
(C.  C.  A.,  3d  Cir.),  26  Am.  B.  R.  594,  revg. 
24  Am.  B.  R.  63. 

9.  Lawful  order.— In  re  Tudor  (D.  C, 
Col.),  2  Am.  B.  R.  808,  96  Fed.  942;  In  re 
McCormick  ( D.  jC.,  N.  Y. ) ,  3  Am.  B.  R.  340, 
97  Fed.  566;  In  re  Soloway  &  Katz  (D.  C, 
Conn.),  28  Am.  B.  R.  225. 

10.  Commitment  for  contempt  ordered. — 
Where  a  bankrupt,  at  the  time  the  peti- 
tion was  filed  against  him.  and  when  the 
subpoena  was  served,  was  in  the  exclusive 
poBsession  of  certain  property,  but  which  he 
claimed  to  be  using  as  bailee,  and  which 
two  or  three  days  afterward  he  delivered 
to  the  person  claimed  by  him  to  be  the  real 
owner,  and  failed  to  comply  with  a  Hubse- 
quent  order  of  the  court  directing  him  to 
turn  it  over  to  the  receiver,  he  is  guilty  of 
contempt,  and  should  be  committed  to  jail 
upon  further  failure  to  deliver  such  prop- 
erty to  the  receiver.  In  re  Potteiger  (D. 
C,  Pa.),  24  Am.  B.  R.  648,  181  Fed.  640. 

Where  the  bankrupt,  a  woman,  fails  to 
account  for  a  relatively  large  amount  of 
goods  which  she  bad  purchased  prior  to 
bankruptcy,  to  keep  any  books  of  accounts, 
and  to  make  any  explanation  of  the  great 
iliscrepaneies  in  tlie  amount  turned  over 
tu  the  trustee  and  the  amount  which  she 
should  have  had  on  hand,  and  where  the 
husband  and  son,  who  carried  on  business 
ioT  her.  have  testified  that  they  did  not 
appropriate  or  have  the  goods  or  the  money, 
>*he  must  either  account  for  this  money  or 
pay  the  penalty  by  being  committed  for 
contempt  until  she  accounts  for  and  bUrns 
ow?r  to  the  trustee  the  sum  which,  after 
making  all  possible  allowances  in  her  favor, 
represents  the  amount  unaccounted  for.  In 
re  Deuell  (D.  C,  Mo.),  4  Am.  B.  R.  60,  100 
Fed.  633. 


Where  it  appears  that,  upon  a  sale  of 
property  by  a  debtor  within  a  month  of  his 
adjudication  as  an  involuntary  bankrupt, 
he  turned  over  all  the  proceeds  to  his  wife, 
she  will  be  regarded  as  holding  the  money 
as  his  agent,  and  for  disobedience  of  an 
order  to  turn  over  said  money  to  hia 
trustee,  the  bankrupt  will  be  adjudged 
guilty  of  contempt,  except  as  to  such  por- 
tion of  said  proceeds  paid  out  by  the  wife, 
prior  to  the  filing  of  the  petition  in  bank- 
ruptcy, to  one  to  whom  she  was  indebted  on 
a  note  and  presumably  an  adverse  claimant. 
In  re  Eddleman  (D.  C,  Ky.),  19  Am.  B.  R. 
45,  154  Fed.  160. 

When  a  bankrupt  has  in  his  possessioa 
and  control  cash  belonging  to  the  bankrupt 
estate,  the  court  may,  within  the  meaning 
of  the  bankrupt  act,  make  a  "  la>*'ful 
order "  directing  hjm  to  turn  the  same 
over  to  the  trustee,  and  on  his  failure  t<> 
do  so  may  commit  him  for  contempt  until 
he  complies  with  the  order.  In  re  Purvine 
(C.  C.  A.,  5th  Cir.),  2  Am.  B.  R.  787,  96 
Fed.  192. 

Where  the  property  of  a  bankrupt  estate 
is  traced  to  the  recent  control  or  posses- 
sion of  the  bankrupt,  it  is  presumed  to  re- 
main there  until  he  satisfactorilv  accounts 
to  the  court  for  its  disposition  or  disap- 
pearance. Evidence  considered  -and  held 
to  justify  the  granting  of  an  order  com- 
mitting the  bankrupt  to  jail  for  disobedi- 
ence of  an  order  to  pay  over  to  his  trustee 
certain  money  in  his  possession  or  under 
his  control,  though  the  bankrupt,  by  affi- 
davit, denied  that  he  had  the  money.  In  re 
Lasky  (D.  C,  Ala.),  20  Am.  B.  R.  729,  163 
Fed.  99. 

Where,  upon  consideration  of  all  the 
record  of  the  bankrupts*  testimony  upon 
their    examination,    it    appears    that    they 
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deliver  books  to  a  receiver,  where  the  person  demaading  the  delivery  theieo 
did  not  ahow  that  he  was  authorized  to  act  for  the  receiver. ^^ 

(2)  Inability  to  comply  with  ordebs  ob  to  eestobe  pbopebtt. —  I 
court  of  bankruptcy  cannot  lawfully  order  a  bankrupt  to  deliver  to  his  tmst© 
money  or  property  he  has  not  got  in  his  posseasion  or  under  his  control,  aii( 
imprison  him  if  he  does  not  comply  with  the  order,  as  that  would  be  imprison 
ment  for  debt,  and  the  order  would  not  be  relieved  of  that  ille^l  and  odiou: 
quality  by  calling  it  "  imprisonment  for  contempt."  Such  orders  an 
invalid.'^    .The  court  will  not  commit  for  contempt  if  convinced  that  tin 


were  carrying  on  business  traudulentlj  for 
several  months  before  their  failure  »nd 
must  have  had  knowledge  at  tlie  time  of 
such  examination  of  many  details  about 
which  they  professed  ignorance  or  lack  of 
recollection,  even  tbough  allowance  be  madn 
for  a  vicious  method  or  lack  of  method  in 
the  conduct  of  their  affairs,  the  bankrupts 
should  be  adjudged  guilty  of  contempt  and 
committed  to  jail.  In  re  Magen  and  Magen 
(D.  C„  Pa.),  2i  Am.  B.  R.  63,  179  Fed.  572, 
revd.  36  Am.  B.  R.  594,  on  the  ground  thai 
the  trustee  erred  in  not  framing  his  peti- 
tion BO  as  to  set  forth  a  ease  of  contempt 
under  i  41. 

Where,  upon  a  proceeding  to  punish  a 
bankrupt  for  contempt  in  refusing  to  obey 
an  order  of  tlie  referee  in  bankruptcy  to 
turn  over  to  the  trustee  money  found  by 
tlie  referee  to  be  in  his  poespssion  which  he 
had  omitted  from  his  schedules,  it  appears 
that  the  money  was  unquestionably  in  hie 
possession  just  prior  to  his  adjudication, 
that  he  made  no  attempt  to  explain  what 
he  did  with  it  except  by  saying  "I  don't 
know "  or  "  I  can't  remember,"  when  ques- 
tioned with  reference  thereto  and  that  his 
whole  course  of  conduct  for  several  months 
prior  to  adjudication  was  evidence  of  a 
scheme  to  swindle  his  creditors  by  con- 
vertinff  all  of  his  assets  he  could  into 
money,  and  first  refuse  to  pay  any  creditors 
end  then  after  the  bankruptcy  to  defy  the 
bankruptcy  court  by  the  false  statement 
that  he  did  not  know  how  to  account  for 
the  deficit  in  his  assets,  he  will  be  com- 
mitted to  jail  for  four  months,  subject  to 
such  future  order  as  may  seem  proper  in 
the  event  he  complies  with  the  order  of 
the  referee.  Tn  re  Richards  (D.  C,  Ark. I, 
25  Am.  B.  R.  176,  183  Fed.  501. 

The  following  cases  have  also  held  the 
acts  or  omissions  charged  to  amount  to 
contempt:  In  re  Tudor  (D.  C,  CoM,  3 
Am.  B.  R.  BOa,  96  Fed.  942;  In  re  M.'Cor- 
mick  (D.  C.  N.  Y.l,  3  Am.  B.  R.  340.  97 
Fed.   566;    In   re   Friedman    (Ret..   N.   Y.), 


2  Am.  B.  R.  301;  In  re  Schleisinger  (D.  C. 
N.  Y.l,  3  Am.  B.  R.  341,  97  Fed.  930-.  Ii 
re  Anderson  (D,  C,  S.  C),  4  Am.  B.  it 
640.  103  Fed.  854;  Ripon  Knitting  Mills  t 
BchreJber  iD.  C,  Wash.),  4  Am.  B.  B.  2»9 
101  Fed.  810;  In  re  Levin  (D.  C,  N.  Y,l 
6  Am.  B.  R.  743,  113  Fed.  498. 

Commitment  lefuaed  in  bhe  folkwin) 
cases:  In  re  Ogeles  (Ref.,  Tenn.i,  3  .*ni 
B.  R.  514;  In  re  McBryde  (D.  C,  N.  Car.' 

3  Am.  B.  R.  729.  90  Fed.  ee6;  In  re  Mavei 
(D.  C,  Wis.),  3  Am.  B.  R.  533,  98  Fed 
839;  In  re  Rosser  (C.  C.  A.,  8th  Cir.i,  - 
Am.  B.  R.  153,  101  Fed.  562,  revg.  ■.  t 
2  Am.  B.  R.  746,  96  Fed.  305;  Louisvill- 
Trust  Co.  v,  Comingor,  184  U.  S.  18,  7  Am 
B.  R.  42 1 ,  affg.  S  insheimer  v.  Simoasoi 
(C.  C.  A.,  6th  Cir.),  5  Am.  B.  R.  537,  101 
Fed.  89H.  Consult  also  for  "  contempt^.' 
discussion  under  {  2,  and  "  stays,"  undel 
i  11,  and  cases  cited  infra,  subd.  11, 

11.  Skubinsky  v.  Bodek  (C.  C.  A.,  3il 
Cir),  23  Am.  B.  R.  699,  172  Fed.  340. 

1%.  Boyd  V,  Olucklich  (C.  C.  A.,  8Wi 
Cir.),  8  Am.  B.  R.  393,  116  Fed.  131. 
Unless  a  bankrupt  has  the  power  to  turn 
over  property,  do  order  requiring  him  to 
do  BO  is  vajid.  In  re  NisensoD  (D.  C, 
N.  J.),  24  Am.  B.  R.  915,  182  Fed.  Bn. 
In  American  Trust  Co,  v.  Wallia  (C.  C.  A., 
3d  Cir.),  II  Am.  B  R.  300,  136  Fed.  464, 
the  court  said:  "In  the  absence  of  frsnd 
or  concealment,  the  bankruptey  court  can 
only  order  the  delivery  of  property  to  tlw 
trustee  which  the  bankrupt  is  physicatlj 
able  to  deliver  up,  having  the  same  in  bid 
possession  or  control.  If  it  ihall  appear 
that  he  is  not  physically  able  to  deliver  the 
property  required  by  the  order,  then,  con- 
fessedly, the  proceedings  tor  contempt,  hj 
fine  or  imprisonment,  would  result  in 
nothing,  certainly  not  in  compliance  with 
the  order.  The  contempt  in  this  case  cwiM 
only  be  purged  by  a  reiteration  of  llif 
physical  impossibility  to  comply  with  the 
order  whose  disobedience  is  being  thui 
punished.    An  order  made  under  such  cir- 
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bankrupt  is  unable  to  pay,  whether  his  inability  is  due  to  his  criminal  act  or 
misappropriation  or  any  other  reason ;  but  a  bare  denial  of  inability  to  pay  is 
not  satisfactory  proof  of  the  f act.^  It  is  not  enough  to  show  that  the  referee's 
order  has  not  been  obeyed.  It  must  be  made  to  appear  affirmatively  that 
when  the  order  was  made  the  bankrupt  had  power  to  obey  it  and  that  the 
failure  to  obey  w^is  wilful.^*    The  settled  rule  is  that,  when  property  of  a 


cumatances  would  be  as  absurd  as  it  is  in- 
consistent with  the  principles  of  individual 
liberty." 

Ina'bifity  to  comply  with  order.— ''All  the 
cases  are  practically  harmonious  in  the 
declaration  that,  if  the  court  is  convinced 
that  the  bankrupt  is  unable  to  comply  with 
the  order,  he  should  not  be  committed  for 
contempt.  Without  the  physical  ability  to 
comply,  there  can  be  no  contempt.  Un- 
questionably that  is  the  rule  in  this  [3rd] 
circuit"  In  re  Marks  (D.  C,  Pa.),  23  Am. 
B.  R.  911,  176  Fed.  1018.  As  laid  down  in 
the  case  of  In  re  Chiles,  22  Wall.  157,  where 
punishment  for  contempt  is  employed  to 
compel  the  performance  of  some  act  or  duty 
required  of  the  respondent  by  the  eourt»  it 
must  appear  not  only  that  he  refuses  to 
obey,  but  also  that  it  is  in  his  power  to 
obey,  and  where  an  order  is  made,  an  at- 
tempt to  punish  for  contempt  in  disregard 
of  it  before  it  is  made,  is  "  00  post  facto 
legislation  and  judicial  enforcement  at  the 
same  moment."  Where  the  assignee  for 
the  benefit  of  creditors,  in  explaining  his 
failure  to  turn  over  a  certain  balance  to 
the  trustee,  stated  that  he  had  retain^ 
part  of  the  said  balance  as  his  commission 
as  assignee  in  reliance  upon  the  belief  that 
he  was  entitled  to  that  amount,  that  he 
had  used  the  money  believing  it  to  be  his 
and  bad  none  of  it  left,  that  he  is  a  man 
of  no  means  and  is  unable  to  raise  money 
to  pay  the  sum  into  court,  and  that  tho 
remainder  of  the  balance  was  paid  to  his 
attorneys  for  their  professional  services 
rendered  to  him  as  assignee,  and  that  he  is 
unable  to  pay  over  such  sum  for  the  reasons 
thus  stated,  the  court  will  not  compel  an 
impossibility  whether  the  inability  to  do 
the  thing  required  may  be  in  consequence 
of  the  respondent's  own  fault  arising  from 
a  misconception  of  his  rights,  or  committed 
before  the  court  took  jurisdiction  of  the 
matter,  because  there  would  be  no  way  of 
enforcing  such  mandate  of  the  court  but 
imprisonment  from  which  there  could  be  no 
prospect  of  relief  but  by  reiteration  of  the 
same  facts,  which  would  be  unavailing. 
^insheimer  v.  Simonson  (C.  C.  A.,  6th 
Cir.l,  5  Am.  B.  R.  537,  107  Fed.  898.   * 


13.  In  r*  Cummingv  (D.  C,  Pa.),  M  Am.  B.  R. 
IBO. 

Bare  dealal  of  abllltyw—  If  he  cannot  pay. 
and  If  thla  inabiUtj  la  the  result  of  hla  own 
criminal  act.  he  may,  of  course,  be  punished  by 
the  criminal  law,  although  no  civil  remedy  may 
be  available  in  the  situation.  Even  If  he  has  mis- 
appropriated the  money,  the  court  has  not  the 
power  to  Imprison  him  In  a  proceeding  for  con- 
tempt; for  this  would  deprive  him  of  his  constitu- 
tional right  to  submit  the  charge  of  misappropria- 
tion to  a  Jury  in  the  proper  criminal  court,  and 
would  deprive  him,  also,  of  the  inseparable  right 
to  be  exempt  from  imprisonment  for  such  an 
offense  until  he  shall  have  been  lawfully  con- 
victed. And  it  is  also  true  that  he  cannot  be  Im- 
prisoned  in  a  proceeding  for  contempt.  If  for  any 
other  reason  he  cannot  produce  the  money;  for 
the  court  cannot  imprison  as  a  punlahuMnt.  It 
can  only  imprison  to  compel  obedienoe  to  its  order. 
But  with  an  order  to  pay  In  force  against  him, 
and  with  the  need  to  overcome  the  presumption 
of  his  ability  to  comply,  it  will  no  doubt  happen 
at  times  that  a  bankrupt  may  fall  to  meet  the 
burden  of  proof,  and  may  be  obliged  to  go  to  Jail 
until  he  satisfies  the  court  that  he  was  telling  the 
truth  lyhen  he  pleaded  poverty.  Certainly  his 
bare  denial  of  present  ability  to  pay  may  be 
properly  regarded  with  suspicion,  and  he  may  be 
rsQuired  to  satisfy  the  court  with  clearness  that 
obedience  to  the  order  Is  wholly  beyond  his  power. 
Such  situations  must  be  dealt  with  as  they  arise. 

No  genera]  rule  can  be  laid  down,  and  each  case 
must  stand  upon  its  own  facts.  In  re  Marks  (D. 
C,  Pa.),  28  Am.  B.  R.  »11,  17«  Fed.  1018;  if  evi- 
dence shows  denial  to  be  false  or  fraudulent, 
bankrupt  should  be  committed,  Matter  of  Kramer 
A  Muchnick  (D.  C,  Pa.).  31  Am.  B.  R.  525. 

Dealal     of     possesalon     Insiifficleiit.-- 

Where,  upon  the  application  of  the  trustee  to 
compel  a  director  of  a  bankrupt  corporation  to 
turn  over  assets,  testimony  was  taken  upon  which 
the  referee  found  that  such  director  was  con- 
cealing a  certain  sum  which  he  ordered  to  be 
turned  over  to  the  trustee,  and  no  attempt  was 
ever  made  to  review  such  order,  the  aflldavit  of 
the  director  denying  that  he  ever  had  such  sum, 
without  other  explanation,  is  not  a  sufficient  de- 
fense to  an  application  to  punish  him  for  con- 
tempt for  failing  to  obey  the  turn-over  order. 
In  re  Weber  Co.  (C.  G.  A.,  ad  Clr.).  29  Am.  B.  R. 
217. 

14.  In  re  Cole  (C.  C.  A.,  1st  Clr.),  20  Am,  B.  R. 
761,  163  Fed.  180.  90  C.  C.  A.  50;  In  re  Goodrich 
(C.  C.  A..  1st  Clr.),  26  Am.  B.  R.  787,  184  Fed.  6; 
Jn  re  Sdloway  &  Katz  (D.  C,  Conn.,  28  Am.  B. 
R.    225. 

The  povFer  to  panlnh  for  contempt 
akould    be    caotlooaly    exerclaed,    and    in 

cast-s  only  where  wilful  disobedience  by  the 
bankrupt  is  proved  beyond  a  reasonable  doubt, 
as  in  criminal  cases.  Where  the  disobedience 
charged     is     disobedience     to     the     orders     of     a 
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bankrupt  estate  is  traced  to  the  poasessiou  of  one  who  receives  it  upon  ihe  f 
of  the  bankruptcy  of  its  owner,  it  is  presumed  that  it  remains  in  his  possessii 
or  under  his  control  irntil  he  satisfactorily  accounts  to  the  court  of  bankrupt! 
for  its  disposition  or  disappearance;  that  the  burden  is  upon  him  to  sati 
factorily  so  account  for  it ;  and  that  he  cannot  escape  an  order  for  its  su 
render  by  simply  denying  under  oath  that  he  has  it,  or  that  it  is  the  propen 
of  the  bankrupt  estate.''  This  is  a  presumption  of  fact,  varying  in  weigl 
with  the  circumstances  of  each  particular  case.'"  The  burden  is  upon  tl 
bankrupt  to  satisfactorily  account  for  the  non-production  of  properT^-.  i 
assuming  which,  however,  he  is  entitled  to  the  benefit  of  a  reasonable  doubi. 
The  bankrupt  cannot  escape  an  order  for  the  surrender  of  such  property  I 
merely  denying  upon  oatli  that  he  has  it  in  his  possession  or  under  his  contro 
it  is  still  the  duty  of  the  referee  and  of  the  court,"  if  satisfied  beyond  a  reasoi 
able  doubt '"  that  such  property  is  in  his  possession  or  under  his  control.  1 
order  him  to  surrender  it  to  the  trustee  and  to  enforce  that  order  by  eonfim 
mem  as  for  contempt."  Repeated  refusals  to  explain  or  account  for  ll 
disappearance  of  the  property  ordered  to  be  turned  over  may  lead  to  a  belit 


referee  directing  th*  bankrupt  to  pay 
Mioney  to  thp  truetw.  the  better  practice  in 
to  direct  the  bankrupt  to  be  brought  before 
the  judge  [or  a  further  examinHtion  upoD 
petition  as  to  whether  or  not  he  has  mnde 
a  full  disclosure  of  the  facts.  In  re  Mc- 
Corraiek  (D.  C,  N,  Y.).  3  Am.  B.  K.  340, 
97  Fed.  566.  Contempt  proceedit^a  art 
quasi  criminal  in  their  nature  and  it  stiould 
be  made  clearlj  to  appear  that  the  persona 
charged  knowingly  anil  wilfully  dis- 
regarded or  set  at  defiance  the  order  of 
the  court.  Subkineky  v.  Bodek  (C,  C.  A., 
3d  Cir.),  22  Am.  B.'K.  699,  173  Fcd.'340. 
15.  In  re  Meier  (C,  C.  A,.  8th  Cir.),  2i 
Ain.  B.  R.  ST2.  1S2  Fed.  799:  Mueller  v. 
Nugent,  1S4  U.  S.  1,  7  Am.  B.  R.  234; 
Buvd  V.  Glucklich  (C.  C.  A.,  8th  Cir.), 
8  Am,  B.  R.  393,  116  Fed.  135-143,  53 
C.  C.  A.  451;  Schwter  v.  Brown  (C.  C.  A.. 
8th  Cir.),  12  Am.  B.  R.  178.  130  Fed,  3SS. 
f.4  C.  C,  A.  574;  In  re  Salkey,  Fed.  Cas, 
No».  12,253  and  12.354.  The  principle 
there  stated  is  sonnd.  absolutely  indis- 
pensiibie  to  the  practical  I'liforccinciit  of  the 
bankruptcy  law,  and   it  is  the  law  of  this 


In 


ID.  C.  Ark.) 


183  Fed.  501. 
An  order  of  a  referee  adjudging  that  a 
bankrupt  turn  over  certain  property  to  his 
trustee  is  a  conclusive  detffrmi nation  that 
at  tie  time  such  order  was  made  the  bank- 
.  mpt    was    in    posaessioo    of    the   ptoperty 

directed    to    W    turned    over.    Biiii    tlic    tim  ■ 
for  review  having  expired,  the  bankrupt  i^ 


estopped  from  denying  auch  fact  upon 
motion  to  puniah  him  far  contempt  (< 
refining  to  obey.  The  only  issue  open 
the  respondent  in  tuch  case  is  to  show  nbi 
he  has  done  with  the  property  since  tl 
date  of  the  order.  In  re  Frankel  (D.  ( 
N.  Y.l,  25  Am.  B.  E.  920.  184  Fed.  539. 

18.  In  re  Niaenaon  (D.  C,  X.  J.),  24  Ai 
B.   R.  915,   182   Fed.  912. 

17.  In  re  Nisenson  {D.  C.  N.  J.),  !4  Ai 
B.  R.  915,  182  Fed.  912. 

IS,  Reasonable  doubt  of  ability  to  resto 
should  relieve  bankrupt  of  contempt.  1 
re  Dickens  (D.  C.  Ala.],  S3  Am.  B.  1 
660,  175  Fed.  808.  And  see  In  re  JI»rl 
(D.  C,  Ph,),  23  Am.  B.  B.  911,  176  Fe 
1018. 

19.  In   re  Sliacht<.T   (D.   C.  G&.I,  9  Ac 

B.  R.  499.  119  Fed,  1010;  Bovd  v.  OlucI 
lich  (C.  C.  A.,  8th  Cir.).  8  Am;  B.  B.  3M 
tie  Fed.  131;  In  re  Greenberg  (D.  C 
N.  Y.l,  5  Am.  B.  R.  S40,  106  Fed.  49( 
In  re  Schleainger  (C.  C.  A.,  2d  Cir.). 
Am.  B.  R.  361,  42  C.  C.  A.  207,  102  Ff 
117;  In  re  Deuell  (D.  C,  Mo.l,  4  Ai 
11.  H.  60.  100  Fed,  6^3:  In  re  Maver  ID.  C 
Win.!.  3  Am.  B.  R.  S33,  98  Fed.  839;  I 
re  McC^rmick  (D.  C..  K.  Y.).  3  Am.  B.  1 
340.  97  Fed.  566;   Matter  of  Stavrahn  H 

C.  A..  S<l  Cir.  I,  23  Am.  B.  R.  108.  U 
Fed.  330:  In  re  Krall  ( D.  C.  Cotin.).  S 
Am.  B.  R.  941.  182  Fed.  191:  In  re  Grcfi 
berg  i  Bro.  (1),  C.  X.  Y.).  34  Am.  B.  I 
t>4:i,  179  Fed.  413:  In  re  Lippman  (D.  C 
X.'V.I,   3J  Am.   H.   R.   874.   184  Fed.  Si: 
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that  such  property  is  in  the  bankrupt's  possession  or  control,^  but  the  rule 
should  not  be  applied  irrespective  of  the  circumstances  of  the  particular 
case."^  The  power  to  punish  for  a  disobedience  of  an  order  to  turn  over  assets 
should  not  be  exercised  in  doubtful  cases.^  Where  the  bankrupt  changes  his 
mind  and  subsequently  testifies  truthfully,  he  ought  not  to  be  punished  for 
contempt^ 

b.  Misbehavior. —  Subdivision  2  clearly  refers  to  any  act  or  omission  at  a 
session  of  the  referee  court  or  near  its  place  of  sitting,  amounting  to  dis- 
respect or  contxmiacy.  Ko  accurate  definition  of  the  word  "  misbehave  "  is 
possible.^  But  it  must  be  during  a  hearing,  or,  if  not,  in  the  presence  of 
the  referee,  amount  to  an  obstruction  of  the  hearing.  This  contempt  may 
be  committed  by  any  person.^ 

c.  Contempts  by  witnesses. — (1)  In  general. —  Subdivisions  3  and  4  sup- 
plement subdivision  1.  Subpoenas  are  writs.  Neglect  to  produce  "  any 
pertinent  document "  in  response  to  a  subpoena  is  a  contempt.^®  Refusal  to 
appear  after  being  subpoenaed  is  equally  so.^  A  bankrupt  who  has  no  excuse 
or  explanation  to  make  as  to  his  repeated  disobedience  of  orders  of  a  referee 
ill  bankruptcy  to  appear  for  examination  and  to  produce  his  books  of  account, 
will  be  committed  for  contempt  upon  the  certificate  of  the  referee.^®  But  a 
witness  cannot  be  adjudged  guilty  of  contempt  where  he  has  neither  been 
tendered  witness  fees-,  nor  served  with  a  subpoena  duces  teciim,^  The 
emphasis  laid  upon  "  pertinent  "  should  be  noted.  '^  Refuse  "  here  probably 
includes  **  neglect."  The  restriction  stated  in  the  proviso  clause  is  important. 
A  referee's  subpoena  is  really  the  district  court's  in  effect,  and,  therefore, 


20.  In  re  Levy  (C.  C.  A.,  2d  Cir.),  15 
Am.  B.  R.  16«,  142  Fed.  442;  In  re  Nisen- 
^on  (D.  C,  N.  J.),  24  Am.  B.  R.  915,  182 
Fed.  912. 

**I  don't  know,"  "I  don't  remember." 
^uch  anjswers  do  not  conceal  the  falsehood 
they  are  intended  to  hide.  In  re  Meier 
(C.  C.  A.,  8th  Cir.),  25  Am.  B.  R.  272, 
182  Fed.  799;  In  re  Richards  (D.  C,  Ark.), 
25  Am.  B.  R.  176,  183  Fed.  501. 

21.  In  re  Davison  (D.  C,  R.  I.),  16  Am. 
B.  R.  337,  143  Fed.  673. 

22.  Samel  v.  Dodd  (C.  C.  A.,  5th  Cir.), 
16  Am.  B.  R.  163,  142  Fed.  68;  In  re 
Crordon  (D.  C,  N.  Y.),  21  Am.  B.  R.  290; 
In  re  Rogowski  (D.  C,  Ga.),  21  Am.  B.  R. 
553,  166  Fed.  165. 

23.  Recantation  of  false  testimony. — As 
a  general  rule,  in  cases  in  which  the  bank- 
nipt  has  begun  by  giving  even  intentionally 
false  testimony,  if,  during  the  course  of 
the  same  examination,  he  changes  his  mind 
and  testifies  truthfully,  he  ought  not  to 
he  punished  for  contempt.  In  exceptional 
^869,  or   in   cases   where   the   recantation 

40 


does  not  take  place  until  adjourned  dates, 
and,  in  the  meanwhile,  because  of  his  false 
testimony  any  injury  has  happened  to  the 
estate,  a  different  conclusion  mav  be 
reached.  Matter  of  Gordon  (D.  C,  N.  Y.), 
21  Am.  B.  R.  290,  167  Fej3.  239.  See  also 
In  re  Wisebrook  (D,  C.,'n.  Y.),  26  Am. 
B.  R.  745. 

24.  Consult  Blight  v.  Fisher,  Fed.  Cas. 
1,542;  U.  S.  V.  Carter,  Fed.  Cas.  4,740; 
Sharon  v.  Hill,  24  Fed.  726. 

85.  The  statute  does  not  limit  contempt 
proceedings  to  the  bankrupt  only  but  in- 
cludes any  "  person."  Matter  of  Bronstein 
(Ref.,  N.  Y.),  24  Am.  B.  R.  524. 

26.  In  re  Fixen  &  Co.  (D.  C,  Cal.) ,  2  ^m. 

B.  R.  822,  96  Fed.  748;  In  re  Howard   (D. 

C,  Cal.),  2  Am.  B.  R.  5S2,  95  Fed.  415. 

27.  In  re  Ellerbe,  13  Fed.  530;  In  re 
Spofford,  62  Fed.  443. 

28.  Matter  of  Sorkin  (D.  C,  N.  Y.),  20 
Am.  B.  R.  637. 

29.  In  re  Johnson  v.  Knox  Lumber  C'^. 
(C.  C.  A.,  7th  Cir.),  18  Am.  B.  R.  50,  151 
Fed.   207. 
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reaches  as  far  as  one  issued  in  a  caae  pending  in  such  court  So,  it  is  thcmght, 
cf  a  mere  order  to  appear,  even  if  issued  by  the  i-eferee.  Such  a  subpoena  ar 
order  may  be  effective  outside  the  judicial  district,  if  the  residence  of  the 
witness  is  not  more  than  one  hundred  miles  away;  ^  but  the  witness  cannot 
be  compelled  to  appear  before  a  referee'  outside  of  the  State  in  which  such 
witness  resides.'^  If  the  party  summoned  is  the  bankrupt  he  may  be  ordered 
to  appear  if  his  residence,  whether  in  the  district  or  the  State,  is  no  more 
than  one  hundred  and  fifty  miles  away.^ 

(2)  "SuBPCENAED." — The  connection  between  this  word  and  the  last  clause 
of  subsection  a  seems  .close.  A  witness  who  refuses  to  appear  may  excuse 
himself  in  commitment  proceedings  if  his  lawful  mileage  and  fee  for  one  day's 
attendance  was  not  paid  or  tendered  him.^  The  subsequent  attempt  to  purge 
themselves  of  contempt,  by  offering  themselves  for  examination  should  be 
considered  in  the  infliction  of  punishment.^^ 

(3)  Refusal  to  be  sworn  or  to  testify. —  This  is  as  much  a  contempt 
as  refusal  to  appear.  A  bankrupt  who  leaves  the  office  of  the  referee  before 
the  completion  of  his  testimony  may  be  punished  for  contempt.**  The  refusal 
of  a  witness  to  answer  questions  because  of  their  incriminating  nature  is 
discussed  elsewhere.^  After  having  taken  the  oath,  as  required,  a  refusal  to 
answer  questions  at  all  subjects  the  witness  to  punishment  for  contempt  for 
a  refusal  "  to  be  examined  according  to  law."  ^  A  witness  who  persists  in 
using  insulting  and  offensive  language,  not  responsive  to  the  questions  put 
tc  him,  and  entirely  irrelevant,  should  be  punished  for  contempt.^  The 
authorities  are  uniform  that  testifying  falsely  or  intentionally,  vaguely  and 
contradictorily,  constitutes  a  contempt  of  court  under  this  section.^  Where 
a  bankrupt's  whole  examination  is  a  perfectly  transparent  case  of  duplicity, 
intentional  evasion  and  refusal  to  make  any  explanation  of  the  facts  connected 
with  his  bankruptcy,  under  the  pretense  of  ignorance  and  stupidity,  and  he 


80.  See  R.  S.,  §  876.  Consult  In  re  Hem- 
street  (D.  C,  fa.),  8  Am.  B.  R.  760,  117 
Fed.  568. 

31.  In  re  Cole  (D.  C,  Me.),  13  Am.  B. 
R.  300,  133  Fed.  414. 

32.  Compare  under  §  7. 

33.  For  the  mileage  and  fee,  see  R.  S., 
§§  848,  849,  and,  if  in  certain  of  the  Wes- 
tern States,  Act  of  August  3,  1892. 

33a.  In  re  Farkas  (D.  C,  N.  Y.),  30  Am. 
B    R    337 

34.  In  re  Vogel,  5  N.  B.  R.  393,  Fed.  Cas. 
16,984. 

35.  See  Bankr.  Act,  §  7. 

36.  In  re  Gitkin  (D.  C,  Pa).,  21  Am.  B. 
R.  113,  164  Fed.  71. 

37.  Ohio  Vallev  Bank  v.  Mack  (D  C, 
Ohio).  20  Am.  B.R.  919,  922,  163  Fed.  1.55. 

38.  In  re  Fellerman  (T).  C.  N.  Y.),  17 
Am.  B.  R.  785.  149  Fed.  244;  Matter  of 
Bick  (C.  C.  \.  Y.).  19  Am.  B.  R.  68,  155 
Fid.  OOS:  Mattor  of  Gordon   (D.  C,  N.  Y.), 


31  Am.  B.  R.  290,  167  Fed.  239;  Matter  of 
Schulman  (D.  C,  N.  Y.),  21  Am.  B.  R 
288,  167  Fed.  237;  Matter  of  Singer  (D.  C, 
Pa.),  23  Am.  B.  R.  28,  174  Fed.  208;  Mat- 
ter of  Bronstein  (Ref.,  N.  Y.),  24  Am.  B. 
R.  524. 

Refusal  to  make  direct  answers. — ^Where 
a  bankrupt,  under  examination  before  a  ref- 
eree, persistently  answers  "  I  don't  know  ** 
to  questions  about  his  property,  which  he 
must  and  evidently  does  know,  and  could 
answer  fully,  he  refuses  "to  be  examined 
according  to  law,"  and  is  guilty  of  "con- 
tempt" within  the  meaning  of 'section  41-a. 
and  punishable  thereunder.  In  re  Gitkin 
(D.  C.  Pa.).  21  Am.  B.  R.  113,  164  Fed.  71. 
\\Tiere  a  bankrupt,  under  examination  be- 
fore the  referee,  persistently  evaded  mak- 
ing direct  answers  to  questions  concerninj? 
the  recent  sale  of  a  house,  about  which  he 
could  not  have  been .  ignorant,  and  it  be- 
comes necessary,  because  of  such  conduct, 
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manifests  a  deliberate  determination  to  eoneeol  all  tbe  material  facts  within 
Lis  knowledge,  an  ordeor  adjudging  him  guilty  of  contempt  of  court  and 
committing  him  to  jail  will  be  affirmed.** 


ni.  PRACTICE  AND  PUNISHMENT. 

a.  In  general. —  This  section  makes  it  plain  that  the  power  to  commit  for 
jontJempt  before  a  referee  was  not  conferred  upon  the  latter  but  was  conferred 
3n  the  judge  of  the  court  of  bankruptcy  before  whom  the  matter  must  be 
(certified  in  accordance  with  its  provisions ;  and  in  order  that  the  court  may 
take  cognizance  of  the  offense  and  punish  the  offender,  he  must  be  proceeded 
against  strictly  in  accordance  with  the  mode  pointed  out  by  the  bankruptcy 
act,  and  any  deviation  fn>m  that  procedure  tbe  bankrupt  may  take  advantage 
di  on  a  motion  to  dismiss  the  proceedings.  The  statutory  procedure  being 
full  and  complete  must  be  striotly  followed  and  a  failure  to  do  so  will  be 
f.ital.*^ 

b.  Hotioe  to  person  eharged. —  The  person  charged  with  contempt  for  failure 
to  comply  with  an  order  of  the  referee  should  not  be  punished  before  he  is 
given  an  opportunity  to  prove  his  inability  to  do  so.*^  He  should  have  notice 
of  the  motion  to  punish  him  for  such  disobedience  and  have  his  day  in 
court** 
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to  suspend  the  examination,  he  will  be  com- 
mitted  to  jail  for  contempt.  In  re  Singer 
(D.  C,  Pa.),  23  Am.  B.  R.  28.  174  Fed.  208. 

Testifying  falsely  on  bearing  before  ref- 
eree.— Evidence  on  motion  to  punish  a  wit- 
ness for  contempt  held  to  sustain  a  finding 
that  hia  conduct  wa9  contemptuous  in  testi- 
fying falsely  in  a  proceeding  wherein  an  en- 
deavor was  made  to  ahow  that  a  sale  by 
bankrupt  of  a  stock  of  goods  a  few  days 
before  bankruptcy  was  ooUusive,  and  that 
he  should  be  punished  therefor.  In  re 
Michaels  (Di  C,  N.  Y.),  28  Am.  B.  R.  38. 

89.  Matter  of  Schulman  (0.  C.  A.,  2d 
Cir.),  23  Am.  B.  R.  809,  177  Fed.  191; 
United  States  t.  Appel  (D.  C,  N.  Y.),  31 
Am.  B.  R.  154. 

40.  In  re  Oitkin  (D.  C,  Pa.)»  21  Am.  B. 
R.  113,  164  Fed.  71. 

41.  In  re  Hausman  (C.  C.  A.,  2d  Cir.), 
10  Am.  B.  R.  64,  121  Fed.  984 ;  In  re  Cole 
(C.  C.  A.,  Ist  Cir.),  16  Am.  B.  R.  302,  144 
Fed.  392;  First  Natl  Bank  of  Biddeford  T. 
Cole  (0.  C.  A.,  Ist  Cir.),  16  Am.  B.  R.  302, 
144  Fed.  393. 

Notice  and  hearhig.-*  Before  a  bankrupt 
or  other  person  can  be  punished  for  con- 
tempt for  failure  to  obey  an  order  to  turn 
over  property,  he  must  have  notice  and 
an  opportunity  to  show  cause  why  he 
should  not  comply  with  the  order.  Where 
Buch  notice  was  not  given  before  the  order 
^as  made,  the  fact  that  he  is  allowed  upon 
the  proceedings  for  contempt  to  be  cross- 


examined  does  not  cure  the  defect  involved 
in  the  order  of  the  referee.  In  re  Rosser 
(C.  C.  A.,  8th  Cir.),  4  Am.  B.  R.  153,  101 
Fed.  562. 

411.  In   re  Stavrahn    (C.  C.  A.,  2d  Cir.), 
23  Am.  B.  R.  168,  174  Fed.  330. 

Entitled  to  hearing. —  Where  a  person 
has  been  duly  ordered  to  pay  over  to  the 
trustee  money  found  to  be  due  the  estate 
and  he  fails  to  do  so,  he  is  nevertheless 
entitled  to  be  heard  on  the  question 
whether  he  should  be  committed  to  jail  for 
such  failure,  and  an  ew  parte  order,  judg- 
ing him  in  contempt,  of  the  application  for 
which  he  had  no  notice  stating  when  or 
where  such  application  would  be  made, 
will  be  reversed.  Matter  of  Banzai  Mfg. 
Co.  (C.  C.  A.,  2d  ar.),  25  Am.  B.  R.  497, 
183  Fed.  298.  Where  an  order  requiring  a 
bankrupt  to  turn  over  property  to  his  trus- 
tee was  based  upon  alleged  disclosures  of 
the  bankrupt  when  under  examination  prior 
thereto,  without  notice  to  him  that  his  ex- 
amination was  to  be  used  against  him,  and 
upon  further  testimony  taken  without 
notice  to  him  and  without  giving  him  an 
opportunity  to  appear  and  cross-examine 
the  witnesses,  he  being  in  fact  detained 
elsewhere  by  order  of  the  referee  at  the 
instance  of  the  trustee  while  such  testimony 
was  being  taken,  such  order  deprived  the 
bankrupt  of  his  legal  rights  and  should  be 
annulled.  In  re  Frank  (C.  C.  A.,  8th  Cir.), 
25  Am.  B.  R.  486,  182  Fed.  794. 
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0.  The  certificate  of  the  referee.—  The  judge  alone  can  punieh  for  a  con 
tompr  eomraitted  before  the  referee."  He  is  notified  of  the  contempt  ty  i 
certificate,  signed  and  iisiialiy  prepared  by  the  roferee."  The  oertificatioD  o: 
the  record  to  the  district  judge  is  not  a  juried iptional  condition  but  onlv  i 
matter  of  procedure.*"  This  certificate  must  give  "  the  fact*  "  and  show  tht 
ooniniiasion  of  one  of  the  oontempta  enumerated  in  subdivision  a.  The  oer 
tificate  sbould  be  filed  with  the  clerk  of  tlie  court.  Where  fl  referee  rule; 
that  certain  evidence  is  iniprfiper  he  may  refuse  to  certify  the  jnalter  foi 
(■(jntcmpit.  proceedings  to  the  judge,*"  The  certificate  ia  not  binding  upon  thf 
bankruptcy  court  nor  does  it.  conclude  the  court's  action  in  any  way.^ 

d.  Pleading  and  evidence  — On  the  filing  of  tlie  referee's  certificate,  tin 
matter  is  customarily  brought  up  wi  petition  and  order.  If  by  petitiMi,  tht 
facta  stated  should  bring  it  clearly  within  aubdiviai<»i  a,  and  the  order  should 
be  in  the  nature  of  an  order  to  ^low  cause."  A  petition,  alkf;ing  in  sub 
sranee  that  bankrupts  during  their  examination  knowingly  and  wilfully  com 
mitted  perjury  on  many  occasions,  does  not  state  a  case  of  ooatempt  nndoi 
this  section.**  A  copy  of  the  petition  should  be  served  with  tie  order.  At- 
tcchment  may  also  be  asked,  and,  in  exceptional  cases,  granted.*'  Allhougli. 
perhaps,  ^tihe  bankrupt  or  peraon  chailged  with  contempt  need  not  plead 
it  i«  often  advantageous  to  set  out  the  defense  in  a  definite  manner  m 
that  the  court  may  pass  on  it  intelligently  with  a  view  of  bringing  the  issua 

43.  Smith  V.  Belford  (C.  C.  A..  6th  Cir.).  conflitlon,  but  onlj  a  matter  of  procedure 
5  Am.  B.  R.  291.  106  Fed.  6S8;  Bank  of  and,  the  pourt  having  power  under  aedioi 
RavenswotHl  v.  JohnBon  [C.  C.  A.,  4th  Cir.),  18,  Buhdivision  2  to  pnnish  persons  for  enn- 
16  Am.  B.  R.  206,  143  Fed.  463 ;  In  re  Gitkin  tempts  committed  before  referee*,  an  ordw 
(D.  C,  Pa.).  21  Am.  B.  R.  113.  164  Fed.  71,  eommittinp;  the  relator  (or  eontempt,(rr»ntrf 
lidding  that  a  witness  may  not  be  punished  witliout  such  eertifleation,  is  not  subject  to 
for  contempt  before  a  referee  unless  tlie  collateral  Rttnck  br  ftofieaa  enrpiia.  U.  ^. 
matter  is  oertified  to  dintrict  judge,  as  re-  ei  rel.  Birhaiim  v.  Henkel  (C.  C.  N.  T,*,M 
.jitired  by  this  section.  Am.  B.  R.  199, 

44.  In  re  Salkov,  Fed.  Cas.  12,284;  In  re  4A  In  le  Romine  (D.  C.  W.  Va.l,  14  Ao. 
firaveB,  29  Fed,  60:  Ohio  Valley  Bank  Co.  B,  R.  785.  139  Fed.  837. 

V.  Maelc    (D.  C  Ohio),  20  Am.'  B.  R.  919.  48a.  ConcIuaJveneaa  of  t«f«ie«'a  GndiBp. 

163  Fed.  155;  In  re  Wieaebrock   (D.  C  N,  — A   referee's   findings   that  bankrupt  vu 

Y.),  28  Am.  B.  R.  745,  witbholding  property  in  a  certain  sum,  df. 

A  referee  has  the  lisbt  to  enter  an  order  duced    from   statements   of    account   which 

directing  tiie  banlfrnpt  to  surrender  to  the  were  in  several  respects  but  an  approxinu 

trustee   any   money   or   property   which   he  tion,  and  wliieh  were  not  based  solely  npnn 

has  found  to  he  in  the  possession  or  under  tiook  entries  or  otlier  controlling  data,  or 

the   control   of    the   bankrupt,   opportunity  made   upon   conflicting   evidence   depenilio? 

having  Iveen  given  to  such  hanknipt  to  be  upon   the  credibility  of  witnesses,  will  not 

heard  upon  this  question;  upon  the  refusal  operate  as  an  estoppel  or  otlierwjse  coDcludf 

or  neglect  of  the  bankrupt  to  obey  the  order  the    bankruptcy    court,    in    proceedings  ^ 

thus  inade.  the  referee  may  enter  upon  the  punish  bankrupt  for  contempt  in  failing  to 

record   the   fact   of   such   disobedience,   and  oliey  an  order  ot  the  referee  to  turn  otfr  to 

the  fact  that  the  bankrupt  is  therefore  in  the  trustee  the  etun  so  found  to  be  due.   1° 

contempt  of  court;  the  tacts  must  then  be  re  liaring  (C.  C.  A.,  6th  Cir.),  39  Am.  B,  R. 

certificil  to  the  district  judge,  who  will  then  387.  affg.  27  Am.  B.  R.  285,  193  Fed.  168. 

deal  with   tbe  question  as  if  the  eaae  had  47.  Creditors  v.  CozEena,  Fed.  Cas.  3,37^; 

originally  arisen  in  the  district  court.     In  U,   S.  v.  Berry,  24   Fed.   780;   In  re  SwM, 

re  Miller  (D.  C,  la,),  5  Am.  B.  R.  184,  105  150  U.  S.  637. 

Fed.  57.    See  also  In  re  Oliver  {D.  C,  Cal.),  48.  Magen  v.  Campbell  (C.  C.  A.,  3d  Cir.l. 

2  Am.  B.  R.  783.  9S  Fed.  85.  26  Am.  B,  R.  594,  revg,  24  Am.  B.  R.  tX 

49.  The  certification  ia  not  a  jniisdictioiuil  49.  In  re  Plielan,  62  Fed.  817. 
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clearly  'befone  the  appellate  tribunal.  This,  <3(f  course,  ahould  not  be  allowed 
to  permit  unneoeesarily,  one  set  of  pleadings  after  another,  or  in  any  way  to 
oauae  protracted  delay.^  The  ability  to  turn  over  assets  is  not  a  matter 
of  affirmative  allegation  in  the  petition;  the  inability  to  restore  is  rather  a 
matter  of  defense.^^  On  the  return  of  the  order  or  appearance  of  the  alleged 
contemnor,  the  judge  rauat  **  in  a  summary  manner,  hear  the  evidence  of  the 
acts  complained  of,"  and  punish  or  refuse  tx>  punish  in  the  same  manner  as 
if  the  contempt  had  been  committed  before  him.  The  district  judge,  in  a 
proceeding  for  the  punishment  of  a  bankrupt  for  refusing  to  obey  the  ordei 
oi  a  referee  may  refer  to  such  order  and  whatever  jMior  proceedings  occurred 
before  the  referee.  He  a^hould  also  receive  all  material  proofs  relating  to 
matters  preceding  the  referee's  report,  as  well  as  those  following  it.^*  In  the 
review  of  such  an  order  of  the  referee  the  ordinary  rule  as  to  the  force  of 
findings  of  fact  is  not  applicable  for  the  reason  that  the  determination  is 
not  governed  by  the  weight  of  testimony,  as  the  enforcement  of  the  order 
devolves  upon  the  reviewing  court,  and  with  it  the  duty  of  ascertaining  irf  a 
sufficient  cause  exists."  Formerly,  it  was  held  that  the  respondent's  answer 
must  be  taken  as  true."  This,  howe\^er,  seems  not  now  the  law.*^  The  issue 
raised  by  the  response  or  answering  affidavits  may  be  refeirred  to  a  referee 
as  special  master; "  but  not,  it  is  thought,  to  Ihe  referee  before  whom  the 
contempt  was  committed.  Where  the  district  judge  allows  the  bankrupt  five 
days  after  the  entry  thereof  to  comply  with  the  order  of  the  referee,  such 
order  is  to  be  deemed  affirmed." 

e.  Punishment. —  If  found  guilty,  the  contemnor  may  be  fined  or  impris- 
fned.  or  both ;  but  not  punished  in  any  other  way.^  But  it  is  not  the  in- 
tention of  the  law  that  a  contemnor  should  be  perpetually  imprisoned  where 
i'^  appears  that  he  is  actu-ally  unable  to  respond ;  he  will  ordinarily  be  released 
after  the  court  is  satisfied  that  he  has  been  adequately  punished  for  his 
contmnacv.^*     There  seems  to  be  no  limit  on  the  time  of  imprisonment. 


50.  In  re  Goodrick  (C.  C.  A.,  Ist  Cir.), 
25  Am.  B.  R.  787,  184  Fed.  5. 

51.  AUeg^ation  as  to  ability. —  Where  it 
lias  been  determined,  after  a  full  hearing. 
that  a  bankrupt  has  concealed  the  proceeda 
of  a  sale  of  certain  real  estate,  a  petition 
hy  the  trustee  to  punish  him,  as  for  con- 
tempt, for  disobedience  of  an  order  requir- 
ing him  to  turn  over  such  proceeds,  need 
not  allege  the  bankrupt's  present  ability 
to  comply  with  said  order.  Matter  of 
.^tavrahn  (C.  C.  A.,  2d  Cir.),  23  Am.  B.  R. 
168,  174  Fed.  330. 

52.  In  re  Goodrich  (C.  C.  A.,  1st  Cir.), 
25  Am.  B.  R.  787.  184  Fed.  5;  Tn  re  Cole 
(C.  C.  A.,  Ist  Cir.),  20  Am.  B.  R.  761,  163 
Fed.  180,  90  C.  C.  A.  50. 

53.  In  re  Maver  (D.  C,  Wis.),  3  Am,  B. 
^-  533,  98  Fed.'  839.  See  also  In  re  Tudor 
fT).  C,  Col.).  2  Am.  B.  R.  808,  96  Fed.  942. 


54.  See  the  minority  opinion  of  Judj^e 
Shelbv  in  In  re  Purvine  (0.  C.  A.,  5th  Cir.), 
2  Am";  B.  R.  787,  96  Fed.  192.  And  see  In 
re  May,  1  Fed.  737. 

55.  In  re  Pitman,  Fed.  Cas.   11,184. 

56.  Tn  re  McCormick  (D.  C,  N.  Y.).  3 
Am.  B.  R.  340,  97  Fed.  566:  In  re  Speyer, 
Fed.  Cas.  13,239.  The  contempt  must  be 
proved  bevond  a  reasonable  doubt.  In  re 
Cashman  '(D.  C.  N.  Y.),  21  Am.  B.  R.  284. 

57.  In  re  Hershkowitz  (D.  C,  N.  Y.),  14 
Am.  B.  R.  86,  136  Fed.  950. 

58.  Bankr.  Act,  5  2  (13). 

Civil  and  criminal  contempt  distinguished. 
—  The  character  and  purpose  of  the  punish- 
ment distinpruish  civil  and  criminal  con- 
tempts, the  punishment  for  a  civil  contempt 
beinj?  remedial  and  for  the  benefit  of  the 
complainant  in  the  contempt  proceed injrs, 
while  the  punishment   for  a  criminal   con- 
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Usually  the  order  provides  that  he  stand  oonnniited  until  he  perform^  tht 
act  for  failure  of  -which  he  is  declared  to  he  in  contempt.  A  oommitmenl 
of  this  kind  has  been  held  not  a  violation  of  the  OMUtitutioQal  prohibition 
against  imprieonment  for  debt"  If  the  offense  is  a  criminal  contempt,  thai 
is,  against  the  authority  of  the  ooart,  the  commitineut  may  be  for  a  specified 
term.'^  The  practice  after  the  filing  of  tiie  certificate  conforms  to  that  in 
the  Federal  courts  and  the  numerous  precedents  and  text-bo(Afl  may  be  con- 
sulted with  prcrft"  The  remedy  of  ihe  cootemnor  after  ocmunitment  is 
'habeas  corpus."  An  order  of  c^mimitment,  granted  without  the  referee  e^r- 
tifying  to  the  judge  facts  oonatituting  a  contempt,  is  not  subject  to  collateral 
attack  by  habeas  corptis."  Where  a  bankrupt  has  been  confined  for  failins 
t.'  comply  wit-h  an  order  requiring  him  to  pay  a  lai^  sum  of  money  to  his 
trn^tce.  he  will  be  discharged  where  he  shows  that  he  has  no  money  or 
property,  either  in  possession  or  under  his  control,  and  none  is  held  for  his 
benefit,  and  that  he  is  never  likely  to  be  able  to  pay." 


tempt  18  punitive,  to  vindicate  the  authority 
of  the  court;  if  imprisonment  be  imposed  in 
a  civil  proceeding  it  must  be  coercive  in  its 
nature  and  the  committal  must  stand  only 
unless  and  until  the  defendant  performs  the 
altirmative  act  required  by  the  court's  order, 
but  when  inflicted  in  a  criminal  proceeding 
it  is  flxed  and  certain  ae  a  punishment  for 
completed  disobedience  of  orders  or  for  other 
past  wrongdoing.  In  re  Kahn  (C.  C.  A.,  2d 
Cir.l,  30  Am.  B.  R.  323.  citing  Gompera  v. 
Buck  Stove  Co.,  224  U.  S.  418,  31  Sup.  Ct. 
492. 
SSa.  In  re  Karp  (D.  C.  N.  Y.),  28  Am. 

\i,  R.  569. 

99.  ImpiisoumeDt  for  debt  — In  re  Ander- 
eon  (D.  C  S.  Car.),  4  Am.  B.  R.  640,  103 
Fed.  854;  Ripon  Knitting  Mills  v,  Schreiber 
(D.  C,  Waah.),  4  Am.  B.  B.  2S9,  101  Fed. 
810.    Compare  Bogart  v.  Supply  Co.,  27  Fed. 


An  order  tc  pa;  o 


r  money, 


render  other  property  as  the  caae  may  W, 
in  the  posseseion  of  the  bankrupt  and  form- 
ing part  of  his  estate,  is  not  an  order  for 
the  payment  of  a  debt,  but  an  order  for 
the  surrender  of  assets  of  the  banlcrupt 
placed  in  cu»todia  legii  by  the  adjudira- 
tion;  and  his  commitment  upon  refusing  to 
comply  with  the  order  is  not  imprisonment 
for  debt.  Samel  v.  Uodd  (C.  C.  A..  SIh 
Cir.K  16  Am.  B.  R.  163.  143  Fed.  68.  Anil 
aee  Stuart  v.  Reynolda  (C.  C.  A.,  5th  Cir.i. 
29  Am.  B.  R.  412,  affg.  27  Am.  B.  R.  200. 

SSa.  In  re  Kahn  (C.  C.  A.,  2d  Cir.l.  30 
Am.  B.  R.  332. 

60.  Compare  under  I  2. 

61.  Compare  In  re  Houston  (D,  C.  Kj.). 
2  Am.  B.  R.  107,  94  Fed.  119. 

82.  United  States  ex  rel.  Birnbaum  v. 
Henkekl   (C.  C,  N.  Y.).  26  Am.  B.  R,  IW. 

63.  In  re  Cumniings  (D.  C,  Pa.),  26  .^. 
B.  R.  47Ti  In  re  Epstein  {D.  C,  Ps.|,  3tJ 
Am.  B.  R.  337. 


SECTION    FORTY-TWO 


RECORDS  OF  REFEREES. 


§  42.  Records  of  Referees. — a  The  records  of  all  proceedings  in 
oach  case  before  a  referee  shall  be  kept  as  nearly  as  may  be  in  the 
same  manner  as  records  are  now  kept  in  equity  cases  in  circuit  courts 
of  the  United  States. 

h  A  record  of  the  proceedings  in  each  case  shall  be  kept  in  a 
separate  book  or  books,  and  shall,  together  with  the  papers  on  file, 
constitute  the  records  of  the  case. 

c  The  book  or  books  containing  a  record  of  the  proceedings  shall, 
when  the  case  is  concluded  before  the  referee,  be  certified  to  by  him, 
and,  together  with  such  papers  as  are  on  file  before  him,,  be  trans- 
mitted to  the  court  of  bankruptcy  and  shall  ther^  remain  as  a  part 
of  the  records  of  the  court. 


Analogous  provisions:    In  U.  S.:    Act  of  1867,  i  4,  R.  S.,  {  5000. 

In  £Bg.:    JNone. 
Cross-references:    To  the  law:      Certified  copies  of  proceedings  before  referee  admitted  aa 
evidence,  i  21-d. 
Duty  of  referee  to  make  up  records  embodying  evidence    or  substance  thereof, 
I  39-a(5);  duty  to  preserve  evidence  taken  before  hira,  §  39-a(9). 
To  the  General  Orders:     Referee  to  indorse  papers  filed  with  him,  II. 
Proof  of  claims  and  other  papers  filed  with  referee,  XX. 
Examination  of  witnesses  before  referee,  how  conducted;  depositions  to  be  taken 

and  signed  by  witness,  XXII. 
Orders  of  referee  to  recite  as  to  notice,  etc.,  XXIII. 
List  of  claims  to  be  transmitted  to  clerk,  XXI V\ 
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L  Records  of  Referees,  632. 

a.  Ucm  keptj  632. 

b.  What  are  records,  632. 

c.  When  and  haw  certified  to  the  derk,  632. 
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i.  records  of  referees. 

a.  How  kept. —  Section  39  (5)  (7)  requires  the  referee  to  keep  reconj 
and  transmit  them  to  the  clerk;  this  section  should  be  construed  therewiil 
The  records  should  conform  in  general  to  the  records  of  equity  ca.ses  in  ih 
district  courts.  The  former  law  required  that  a  short  memorandum  be  mad 
of  the  proceediugs,  and  a  copy  of  it  sent  each  day  to  the  clerk.'  This  is  no 
rei|uired  now.  By  analogy,  however,  some  referees  make  typewriitf 
memoranda  of  meetings  or  orders  on  separate  sheets  of  paper,  filing  them  in 
temporary  cover  from  time  to  time  and  binding  the  whole  into  a  book  at  tli 
end  of  the  case.^  No  papers  are  actually  recorded  f  aud  formal  orders  ar 
not  inserted  in  the  record  books.  They  should  be  drawn  and  filed  by  th 
attorneys  in  charge.  After  reference,  all  papers  should  be  filed  with  th 
referee,*  and  he  should  indorse  them  with  "  the  day  and  hour  of  filing  and 
brief  statement "  of  their  character.' 

b.  What  are  records. — As  provided  in  subsection  b,  the  record  of  a  cas 
consists  of  the  referee's  record  book  and  "  the  papers  on  file;"  all  testimoii 
taken  should  form  a  part  of  the  record  book.  Some  referees  have  adopted 
record  wrapper  into  which  are  bound  the  sheetB  constituting  the  record  bool 
the  whole,  at  the  conclusion  of  the  case,  wrapped  about  the  papers  that  hav 
been  filed,  thus  making  a  compact  bundle.  Others  make  up  what  may  b 
called  a  roll  of  the  proceeding.  The  records  constitute  the  case  and  wbei 
through,  copies,  introduced  in  evidence  in  other  courts,  are  prima  fact 
proof  of  the  facta  stated  therein.*  Testimony  taken,  as  authorized  by  lb 
referee,  is  a  part  of  the  record  in  the  proceedings,  and  creditors  general); 
have  access  to  it  while  it  remains  in  the  custody  of  the  referee.'^ 

fi.  When  and  how  certified  to  the  clerk. —  Under  subsection  c,  when  tb 
case  is  concluded  before  the  referee,  his  records  must  be  certified  to  by  bin 
and  transmitted  to  the  clerk.  This  means  when  the  case  is  administered 
whether  the  bankrupt  has  his  discharge  or  not  is  not  material.  It  is  thoupb 
too,  that  when  a  trustee  is  appointed  but  fails  to  qualify,  or  qualifies,  aii' 
files  a  report  of  no  assets  but  does  not  ask  for  a  final  meeting,  the  case.  aflP 
a  sufilcient  lapse  of  time, —  as,  for  instance,  when  no  claims  have  been  iilei 
and  a  year  elapsed  *  —  will  be  deemed  "  concluded."  The  records  should  b 
accompanied  by  a  brief  certificate  by  the  referee  to  the  effect  that  the  case  i: 
closed  and  that  the  papers  handed  up  constitute  his  records.*     It  is  oftei 

1.  Act  of  1867.  {  4.  R.  S.,  !  5000.  1867,   J   38:    In   re  Spencer,   Fed.   Cas.  13. 

2.  For   an   elaborate   anil   satisfring   sjh-       2S9;   In  re  Crane,  Ked.  Oaa.  3.352. 

tem  of  TPcords,  see  that  suggested  in  1  N.  7.  In   rc  Samraelsohn    ID.  C,  N.  Y.l,  2- 

B.  N.   450-tei.  Am.    B.   R.   528,    174   Fed.   911,  citing  Coi 

3.  Compare  R.  S.,   |   4992.  iier  on  Bankruptcy   {7th  ed.),  p.  582., 

4.  General  Order  XX.  B.  See  Bankr.  Act,  9  5T-n. 

5.  General   Order   II.  9.  For  a  form,  see  1  N.  B.  N.  130,  Fora 

6.  Bankr.   Act,   J   21-d.     Compare  Act  of  N. 
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attached  to  or  forms  the  filing  cover  of  the  record  book.  When  thus  filed, 
the  referee's  records  become  a  part  of  those  of  the  district  court  itself.  From 
that  time,  the  referee  ceases  to  have  jurisdiction  of  the  case.^^ 


10.  The  record  to  be  certified  on  appeal 
in  bankruptcy  cases  is  the  record  of  the 
ea^  in  the  bankruptcy  court,  and  an  ap- 
peal will  not  be  heard  until  a  complete 
record,  containing^  in  itself  and  not  by 
reference^  all  the  papers,  exhibits,  deposi- 


tions and  other  proceedings  necessary  to 
the  hearing  in  the  appellate  court,  has 
been  prepared  by  the  clerk  at  the  direction 
of  counsel.  Cook  Inlet  Coal  Fields  Co.  v. 
Caldwell  (C.  a  A.,  4th  Cir.),  17  Am.  B.  R. 
135,   147   Fed.   475. 
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SECTION  FOBTY-THBBE. 


REFEREE'S  ABSENCE  OR  DISABILIT7. 

§  43.  Referees's  Absence  or  Disability. — a  Whenever  the  office  of  a 
referee  is  vacant,  or  its  occupant  is  absent  or  disqualified  to  act,  the 
judge  may  act,  or  may  appoint  another  referee,  or  another  referee 
holding  an  appointment  under  the  same  court  may,  by  order  of  the 
judge,  temporarily  fill  the  vacancy. 


i 


)' 


\ 


Analogous  provisions:    In  U.  S.:    Act  of  1867,  f  5,  R.  S.,  %  5007. 

In  Eng.:    None. 
Cross-references:     To  the  law:     Reference  of  cases  after  adjudication  to  referee  within 
territorial  jurisdiction,  §  22. 
Appointment,  terms  and  districts  of  referees,  S  34(1). 
Compensation  and  fees  of  referee,  §  40. 
To  the  General  Orders:     Filing  petitions  against  bankrupt  in  two  or  more  districts 
VI. 
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I.  REFEREE'S  ABSENCE  OR  DISABILITY. 

This  section  supplements  §  34  (1),  and  confers  jurisdiction  on  the  judge 
to  appoint  a  new  referee  when  the  referee  of  a  specified  jurisdiction  is 
absent  or  disqualified  or  the  office  is  vacant.  In  any  of  such  cases,  (1)  the 
judge  may  act,  or  he  may  (2-)  appoint  another  referee  or  (3)  he  may 
designate  a  referee  of  the  same  judicial  district  to  fill  the  vacancy.  The 
section  is  often  availed  of  when  a  referee  is  disqualified  ^  in  a  specified  case. 
It  could,  it  is  thought,  be  used  where  a  referee  suffered  from  a  prolonged 
illness  or  became  insane,  he  being  then  ^^  absent "  from  his  duties  as  much 
as  if  out  of  the  country.  If  not,  the  judge  could  remove  him  under  the 
authority  given  by  §  34.  The  power  to  transfer  cases  from  one  referee  to 
another,^  and  the  pro-rating  of  fees  ^  in  that  event,  are  considered  elsewhere. 
This  section  seems  to  imply  that,  subject  to  the  exception  in  §  22-b,  all  cases 
arising  in  a  referee  district  must  in  the  first  instance  be  referred  to  that 
referee.*  Except  where  specially  appointed  under  this  section  to  fill  a 
vacancy  temporarily,  the  jurisdiction  of  a  referee  does  not  extend  outside 
the  district  of  his  appointment.*^ 


1.  See  under  §  39  of  this  work. 

2.  Bankr.  Act,  §  22-b. 

3.  Bankr.  Act,  %  40-b. 

4.  Compare  Bankr.  Act,  {  22-a. 


5.  In  re  Schenectady  Engineering  k  Const. 
Co.  (D.  C,  N.  Y.),  17  Am.  B.  R.  279,  147 
Fed.  868. 
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§  44.  Appointment  of  Trustees. — a  The  creditors  of  a  bankrupt 
estate  shall,  at  their  first  meeting  after  the  adjudication  or  after  a 
vacancy  has  occurred  in  the  office  of  trustee,  or  after  an  estate  has 
been  reopened,  or  after  a  composition  has  been  set  aside  or  a  dis- 
cbarge revoked,  or  if  there  is  a  vacancy  in  the  office  of  trustee, 
appoint  one  trustee  or  three  trustees  of  sucli  estate.  If  the  creditors 
do  not  appoint  a  trustee  or  trustees  as  herein  provided,  the  court 
sball  do  BO. 


Analogous  provisions:    In  U.  S.:    Act  of  1867,  |§  13,  18,  R.  S.,  §§  5034,  5036,  5038,  5039, 
5040,  5041,  5042;  Act  of  1841,  §  3;  Act  of  1800,  §§  6,  7. 
In  Eng.:     Act  of  1883,  §§  21,  84;  as  to  official  receiver  being  trustee,  §§  54(1).  121. 
Cross-references:    To  the  law:    Trustee  includes  all  of  the  trustees  of  an  estate.  §  1(26). 
Jurisdiction  of  bankruptcy  court  to  appoint  trustees,  §  2(17). 
Qualilications,  death  or  removal  of  trustee,  §§  45,  46. 
Duties  of  trustees,  generally,  §  47;  compensation,  §  48. 
Accounts  and  papers;  bonds,  §§  49,  50-b,  c,  k. 

Meetings  of  creditors,  how  conducted,  §  55:  voting  at  creditors'  meetings,  §  56. 
Proof  and  allowance  of  claims,  §  57 ;  provable  debts,  §  63. 
To  the  General  Orders:     Appointment  of  trustee  subject  to  approval  of  referee  or 
judge,  XIII. 
Official  trustees  not  to  be  appointed,  XIV. 

Trustee  not  appointed  in  voluntary  cases  where  there  are  no  assets,  XV. 
Notice  to  trustee,  of  his  appointment,  XVI. 
Special  duties  of  trustee,  XVII. 

Special  meetings  of  creditors  because  of  vacancy,  XXV. 
To  the  Official  Forms:    Appointment  of  trustee  by  creditors,  No.  22;  by  referee.  No.  23. 
Notice  to  trustee  of  his  appointment.  No.  24;  official  bond,  No.  25;  order  approving 

bond.  No.  26. 
Order  that  no  trustee  be  appointed,  No.  27. 

Petition  for  removal  of  trustee.  No.  52;  notice  of  petition.  No.  53;  order  for  re- 
moval, No.  54;  order  for  choice  of  new  trustee,  No.  55. 
See  also  Supplementary  Forms,  post;  Hagar  and  Alexander's  Bankruptcy  Form«. 


SYNOPSIS  OF  SECTION. 

APPOINTMENT    OP   TRUSTBBS. 

I.  History  and  Comparative  Legislation,  636. 

a.  Sc(ype  of  section,  636. 

b.  Comparative  legislation,  636. 

(1)  In  England,  636. 

(2)  In  the  United  States,  637. 
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n.  Appointment  of  Trustees,  637. 

a.  In  general,  637. 

b.  By  creditors  at  first  meeting,  637. 

c.  Appointment  by  the  court  or  referee,  638. 

d.  Approval  or  disapproval,  639. 

(1)  By  judge  or  referee,  639. 

(a)  In  general,  639. 

(b)  Grounds  for  disapproval,  640. 

(2)  Undue  activity  on  the  part  of  the  bankrupt,  641. 

e.  Appointment  to  fill  vacancies,  643. 

(1)  In  general,  643. 

(2)  After  an  estate  has  been  reopened,  644. 

f .  Number  of  trustees,  644.    . 

g.  When  no  trustee,  644. 

h.  Notijicaiion,  bond,  qualification,  etc,,  645.  ^ 

m.  Removal  of  Trustees,  645. 

a.  For  cause,  645. 

b.  By  resignation,  645. 


I.  HISTORY  AND  COMPARATIVE  LEGISLATION. 

a.  Soope  of  seotion. —  This  section  should  be  read  with  §  63,  on  what  are 
provable  debts,  with  §  1  (9),  on  who  are  creditors  and  their  agents,  proxies, 
etc.,  with  §  56,  on  who  may  vote  and  what  constitutes  a  voting  majority  ai 
creditors'  meetings,  and  with  §  45,  on  the  qualifications  of  trustees.  None  of 
the  matters  belonging  to  those  subjects  ate  discussed  here.  This  section  has 
to  do  only  with  the  kindred  topics  indicated  in  the  synopsis,  supra. 

b.  Comparative  legislation. — (1)  In  England. —  One  of  the  storm  centers 
of  bankruptcy  legislation  has  been  the  method  of  appointing  the  officers  of 
administration."^  The  English  system  has  see-sawed  from  administration  by 
the  court  through  commissioners  of  its  own  appointment,^  to  that  by  trustees 
chosen  by  the  creditors.  The  present  system  ^  is  midway  between  the  two,  the 
official  receiver,  who  is  an  officer  of  the  board  of  trade,  taking  charge  of  the 
estate  until  the  creditors  can  choose;  and  even  then  the  board  of  trade  may 
certify  objections  to  their  choice  to  the  high  court,  which  the  latter  ma}^  hold 
sufficient.  If  no  appointment  is  made  by  the  creditors  within  four  weeks, 
the  board  of  trade  may  itself  appoint  a  trustee,  subject  to  the  creditors'  right 
subsequently  to  appoint  some  one  in  his  stead.  This  is,  in  effect,  appoint- 
ment by  the  creditors,  with  a  qualified  veto  by  the  board  of  trade.  The 
corresponding  officer  under  the  French  system  is  the  syndic.    As  in  England, 


1.  For  the  different  methods  of  appoint- 
ment in  Europe,  see  "Bankruptcy;  a  Study 
in  ^Comparative  Legislation,"  by  Dunscomb, 


Vol.   TI,   No.   2,   Columbia   Conege  Studies 
in  History,  etc. 

2.  Thus,  from  1831  to  1869. 

3.  Eng.  Act  of  1883,  §  21. 
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a  temporary  official  syndic  is  appointed,  dnd  the  creditors  may  then  advise 
the  court  as  to  their  wishes.  But  their  advice  is  not  binding.  The  result 
is.  as  has  been  said,  that  the  syndic  "  is  generally  a  person  enjoying  the 
confidence  of  the  court  who  has  made  the  settlement  of  bankruptcy  estates 
bis  special  profession."  This  method  seems  to  pertain  in  most  of  the  con- 
tinental countries.* 

(2)  In  the  United  States. —  The  history  of  bankruptcy  legislation  in 
this  country  reveals  the  same  changes.  Our  administrators  have  been  called, 
successively,  either  assignees  or  trustees.  Not  until  our  law  of  1867  was  the 
principle  that  insolvent  estates  are  really  trusts  and  the  creditors,  as 
beneficiaries,  entitled  to  choose  the  trustees,  recognized  by  our  law.^  Even 
under  that  law,  the  recognition  was  somewhat  half-hearted.®  The  choice  in 
the  first  instance,  though  by  the  creditors  as  now,  was  subject  to  the  approval 
of  the  judge ;  and  yet,  in  case  an  assignee  failed  to  qualify  or  the  office  be- 
came vacant,  the  judge  or  register  might  ignore  the  creditors  and  "  fill  the 
vacancy."  The  j\idge  could  "  for  any  cause  needful  or  expedient "  either 
appoint  additional  assignees  or  order  a  new  election.  We  have  never  adopted 
the  asset-saving  device  of  a  temporary  official  trustee/  but  continue  to  limp 
along  with,  when  "  absolutely  necessary  for  the  preservation  of  estates,"  a 
court-chosen  receiver.® 

II.    APPOINTMENT    OF   TRUSTEES. 

a.  In  general. —  The  present  law  goes  further  than  any  bankruptcy  statute 
either  here  or  elsewhere  in  giving  creditors  the  right  to  choose  the  trustees. 
The  section  under  discussion  declares :  "  The  creditors  shall  .  .  .  appoint 
one  trustee  or  three  trustees."  There  is  nothing  here  giving  the  judge  or 
referee  the  right  to  approve  or  disapprove.  Nor  is  there  anything  in  §  2  (17) 
conferring  on  them  such  a  power ;  though  some  have  thought  it  is  inherent  in 
the  court  under  the  last  sentence  of  §  2.  Trustees  in  bankruptcy  are  creatures 
of  the  statute.  Viewed  as  Congress  left  it,  therefore,  the  law  of  1898  vests  in 
the  creditors  an  unqualified  right  to  appoint  their  own  trustees.®  Indeed, 
§  44,  which  declares  they  "  shall  appoint,"  under  familiar  canons  of  con- 
struction, must  be  taken  as  controlling  on  the  earlier  and  more  general  words 
of  §  2  (17),  giving  courts  of  bankruptcy  power  to  ^'  appoint  trustees,"  pur- 
suant to  the  recommendations  of  creditors. 

b.  By  creditors  at  first  meeting. —  Both  the  statute  and  the  forms  indicate 
that  the  creditors  must  appoint  a  trustee  or  trustees  "  at  their  first  meeting."  ^^ 


^  See  Mr.  Dunscomb's  admirable  mono- 
?Taph,  referred  to  above. 

5.  There  was  even. an  official  assignee  ap- 
pointed by   the   court,   under   the   law   of 

1841. 

^'  Thus,  see  Act  of  1867,  §  13,  E.  S., 
I  5034. 


7.  Eng.  Act  of  1883,  §  66. 

8.  Compare  Bankr.  Act,  §  2    (3). 

9.  In  re  Lewensohn  (D.  C,  N.  Y.),  3 
Am.  B.  R.  299,  98  Fed.  576. 

10.  See  In  re  Jones,  Fed.  Ca*8.  7,447;  In 
re  Lake  Superior,  etc.,  Fed.  Cas.  7,997; 
In   re   Back   Bay   Automobile   Co.    (D.   C, 
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This  means  the  meeting  called  under  the  notice  known  as  Form  No.  18.  It 
includes  any  regular  continuance  of  such  meeting,  a  practice  often  resorted 
to/^  although  the  selection  of  a  trustee  may  not  be  tied  up  indefinitely  bv 
obstructive  tactics  which  are  obviously  for  the  purpose  of  delay.^  It  has  been 
suggested  that  the  provision  that  trustees  be  elected  at  the  first  meeting  is 
directory  and  not  mandatory.^^  The  method  of  voting,  and  the  power  of 
proxies  to  vote  is  considered  elsewhere.^*  Form  No.  23  should  be  used  wheu 
the  referee  appoints ;  Fol'm  No.  22  may  be  used  when  the  creditors  do  the 
same.  If,  however,  there  is  no  contest  among  them,  a  simple  order  similar  to 
Form  No.  23,  declaring  such  fact  and  that  the  creditors  present  appointed 
the  trustee  named  and  that  the  referee  approved  their  choice,  is  suggested 
as  time-saving  and  proper.^ 

0.  Appointment  by  the  court  or  referee. —  Only  in  case  a  majority  in  number 
and  amount  do  not  appoint  can  the  judge  or  the  referee  appoint.^*    A  delay  of 


Mass.),   19  Am.   B.   R.   835,   158   Fed.   679, 
revp.   19  Am.  B.  R.  33. 

11.  Meeting:  continued  by  adjournments. 
In  re  Nice  &  Schreiber  (D.  C,  Pa.),  10  Am. 
B.  R.  639,  123  Fed*  987,  it  was  expressly 
held  that  the  first  meeting  of  creditors  may 
be  continued  by  proper  and  reasonable  ad- 
journments so  as  to  give  the  creditors 
every  reasonable  opportunity  to  exercise 
the  power  conferred  upon  them  to  choose 
a  trustee;  so  where  a  majority  of  the  cred- 
itors both  in  number  and  amount  ask  for 
a  reasonable  postponement  in  order  that  the 
differences  existing  among  the  creditors 
may  be  disposed  of  their  request  should  be 
granted. 

Where  the  bankrupt  proposes  an  offer  of 
composition  at  the  first  meeting  of  cred- 
itors, the  referee,  in  a  proper  case,  should 
postpone  the  choice  and  appointment  of  a 
trustee,  to  give  opportunity  for  the  filing 
of  such  proposed  composition,  and,  if  it  is 
filed,  should  further  postpone  such  choice 
and  appointment  until  the  entry  of  an 
order  refusing  to  confirm  such  agreement. 
In  re  Rung  Bros.  (Rcf.,  N.  Y.),  2  Am.  B. 
R.  620. 

12.  In  re  Sumner  (D.  C,  N.  Y.),  4  Am. 

B.  R.  123,  101  Fed.  224;  In  re  Malino   (D. 

C,  N.  Y.),  8  Am.  B.  R.  205,  118  Fed.  368. 
The  referee  should  proceed  with  the  election 
where  those  who  object  to  claims  presented 
fail  to  file  objections,  or  to  oflFer  evidence 
in  support  of  those  made  orally.  In  ro 
Syracuse  Paper  &  Pulp  Co.  (D.  C.,  N.  Y.), 
21  Am.  B.  R.  174,  164  Fed.  275. 

13.  In  re  Fisher  (D.  C,  N.  J.),  14  Am. 
B.  R.  366,  135  Fed.  223,  wherein  it  was  held 
that  the  election  of  a  third  trustee  in  ad- 
dition to  the  two  elected  at  the  first  meet- 


ing was  valid,  and  the  three  trustees  could 
join  in  a  petition  for  an  order  directing  the 
sale  of  the  bankrupt's  property. 

14.  See  under  §  56  of  this  work. 

15.  A  form  will  be  found  in  "  SupplemeDt* 
ary  Forms,"  post.  See  also  Hagar  and 
Alexander's  Bankruptcy  Forms. 

16.  See  Bankr.  Act,  §  56. 

The  word  ''  court "  as  used  in  section  44 
necessarily  includes  referee.  In  re  Brooke 
(D.  C,  Pa.),  4  Am.  B.  R.  50,  100  Fed. 
432. 

When  court  may  appoint. —  Where  de- 
fective proofs  of  debt  presented  by  cred- 
itors, representing  a  majority  in  number 
of  claims,  at  a  meeting  held  for  the  pur- 
pose of  selecting  a  trustee,  though  cor- 
rected, are  also  objected  to  upon  the  grounl 
that  said  creditors  are  represented  in  thi< 
by  the  attorney  for  the  bankrupt  and  the 
only  effect  in  the  end  will  be  to  prevent 
an  election,  neither  of  the  two  peRons 
voted  for  having  a  majority  in  number  and 
amount,  the  court  may  appoint  a  trustee 
and  relieve  the  referee  of  that  duty.  In  r' 
Morris  (D.  C,  Pa.),  18  Am.  B."^  R.  828. 
154  Fed.  211.  Where  at  the  first  meet 
ing  of  creditors  no  creditors  were  present, 
no  trustee  was  appointed  for  want  of  assets 
and  but  one  creditor  proved  his  debt,  and 
the  final  report  of  the  referee  recited  that 
the  estate  had  been  fully  administered  and 
so  far  as  referred  to  him  it  was  closed,  the 
court,  after  the  lapse  of  more  than  a  year, 
has  jurisdiction  to  appoint  a  trustee  upon 
the  petition  of  the  assignee  of  the  creditor 
alleging  that  the  bankrupt  had  died  leav- 
ing various  properties  which  he  had 
fraudulently  disposed  of  with  intent  to 
defraud  creditors.    Clark  v.  Pidcock  (C.  C. 
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lore  than  a  year  cannot  have  the  effect  of  taking  away  the  power  of  the  court 

0  appoint  a  tmetee."  A  referee  who  diaapproveB  of  the  creditors'  choice  of 
mslee  may  not  appoint  one  of  his  own  selection ;  but  he  must  call  another 
neetiug  of  the  creditors."*  When  the  creditors  "  neglect  to  recommend  the 
ppointment"  of  a  trustee,  the  judge  or  referee  may  do  so.'*  This  power 
orresponds  to  that  in  the  English  law,  and  is  given  to  prevent  deadlocks. 
f  at  the  first  meeting  all  claims  offered  for  proojC  are  in  dispute,  and  it  is 
mpracticable  at  that  time  to  settle  the  dispute^  it  appeara  to  be  within  the 
isoretion  of  the  referee  to  appoint  a  trustee.^  Where  there  is  a  sharp- conflict 
r  a  close  vote,  resulting  in  a  majority  in  amount  one  way  and  in  number  the 
ther,  the  choice  of  one  not  a  candidate  and,  if  possible,  who  has  had  experi- 
nce  in  the  management  of  estates,  is  thought  the  part  of  wisdom.  But  there 
an  be  under  the  present  law  no  official  or  general  trustee,^'  aa  seeuis  to  have 
leeu  the  practice  imder  the  law  of  1841.^  In  making  the  appointment  the 
ourt  is  governed  by  the  limitations  as  to  qualifications  of  trustees  c(»itained 
n  §  45.=» 

i.  Approval  or  diuppiOTBL — (l)  By  judge  oe  rbtebee. — (a)  In  geTteral. 
~  The  bankruptcy  act  of  1867  contained  a  provision  that:  "All  elections  or 
ippointments  of  assignees  shall  be  subject  to  the  approval  of  the  judge,  . 
ind  when,  in  hie  judgmeat,  it  is  for  any  cause  needful  or  expedient,  he  may 
ippoint  additional  assignees  or  order  a  new  election."  The  present  bauk- 
■uptcy  act  contains  no  provision  like  the  one  above  quoted  froni  the  act  of 
166T,  but  the  Supreme  Court  has  promulgated  an  order  (General  Order  13^), 
'eading  as  follows :  "  The  appointment  of  a  trustee  by  the  Creditors  shall 

\.-  3d  Cir.),   13   Am.  B.  B.  309,   139   Fed.  Ut    (D.   C,   Pa.),   8    Am.   B.   R.   669,    US 

'4S.  Fed.   347. 
Vhen  ief«iee  may  appoint— Where  the  19.  In  re  Kuffler  (D.  C,  N.  Y.),  3  Am. 

HiDkrupt's    former    attoroey     had    a    taa-  B.  R.  162,  37  Fed.  1S7,  holding  that,  where 

ority  in  Dumber  of  the  creditors,  while  hie  the    creditors   of    the    baokrupt    have   held 

ippouent  had  a  majority  in  amount,  and  no  two  -sessiona,  one  lasting  eix  hours,  in   at- 

'H[iie*t  was  made  for  a  aecond  ballot,  the  tempting   to   chooae   a   truDtee.   and    where 

ffcree   may    appoint    the    truatee.     Id    re  at  the   second   session   they   were   still   dis- 

ilachin    (D.   C,   Pa.),   11    Am.    B.   B.   449,  agreed  and  unable  to  make  a  choice,  it  ap- 

138  »d.  315;  In  re  Richards  (D.  C.  N.  Y,),  pearing  that  there  was   immediate   need  of 

1  Am.  B.  R.  631,  103  Fed.  849.  Unless  It  the  appointment  of  a  trustee,  it  was  proper 
ippears  that  the  election  has  been  so  con-  for  the  referee  to  make  an  appointment, 
iuoted  as  to  jeopardize  the  interests  of  the  Where  creditors  fail  to  appoint  a  trustee 
■rtditors,  tile  choice  of  a  majority  of  the  and  acquiesee  in  the  appointment  made  by 
Tfditors  in  number  and  amount  should  be  the  referee,  they  cannot  complain.  In  re 
lennitled  to  stand.  In  re  Eastlaek  (D.  C,  Brooke  (D,  C,  Pa.),  4  Am.  B.  R.  50,  100 
^-  J.I,   IB   Am.    B.   R.   529.    145    Fed.    68.  Fed.  432. 

rbe  referee  may  appoint  a  trustee  upon  the  M.  Matter  of  Cohen    (D.  C.  Mass.),  H 

'"ilare  of  the  creditora  to  obtain  a  majority  Am.  B.  R.  439,  131  Fed.  391. 

■nte  for  any  one  approved.     Tn  re  Kenney  91.  General  Order  XIV, 

i  Co.    ID.'C,   Ind.),    14   Am.   B.    R.   611,  32.  Compare   Rule   51.   Southern   District 

I3S  Fed.  4S1.  of  New  York,  under  Act  of  1841;  Owen  on 

17.  Clark  v.  Pidcock   (C.  C.  A.,  3d  Cir.),  Bankruptcy,   Appendix,  p.  11. 

12  Am.  B.  H,  309,  315,  129  Fed.  745.  S3.  In  re  Seider   (D.  C,  N.  Y.),  20  Am. 

18.  In   re  Lewensohn    (D.   C.   N.   Y.),   3       B.  11.  708,  163  Fed.  139. 
Am.  B.  R.  299,  98  Fed.  .576:  In  re  Mackel- 
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}  subject  to  be  approved  or  disapproved  by  tbe  referee  or  by  the  judge; 
id  he  shall  be  removable  by  tbe  judge  only."  It  is  evident  that  the 
upreme  Court  intended  by  this  order  to  establish  a  rule  couceruing  the 
iproval  or  disapproval  of  elections  by  creditors  similar  to  that  which  existed 
nder  the  act  of  1867.  The  decisions  under  tbe  present  law  on  this  poini 
tow  that  such  has  been  the  understanding  of  our  Federal  courts.'*  Judges 
id  referees  have  ample  power  to  prevent  the  appointment  of  incompetent 
[>  improper  trustees  by  the  discretion  given  them  to  determine  who  are 
editors, ^  coupled  with  their  power  to  continue  meetings  and  notify  and 
ring  in  absent  claimants.^ 

(b)  Grounds  for  disapproval. —  The  purpose  of  the  statute  is  to  secure  the 
lection  of  a  "competent"  person  as  trustee;  any  determination  by  the 
iferee  that  a  person  was  prejudiced  in  favor  of  the  bankrupt,  or  that 
■aud  might  result,  should  be  respected  and  sustained  if  the  evidence  ie 
ifficient.  But  a  determination  that  the  person  chosen  was  disqualified 
scause  he  had  represented  creditors,  or  because  he  had  voted  for  himself, 
innot  be  upheld."  The  question  as  to  whether  there  is  collusion  with  the 
ankrupt  should  be  definitely  disposed  of  before  the  appointment,  and  if 
lere  is  reasonable  grounds  for  the  belief  that  such  collusion  exists  the 
rferee  may  decline  to  approve  the  election.^  The  election  of  a  trustee 
y  the  creditors  is  not  to  be  disapproved,  unless  there  is  good  reason  for  be- 
eving  that  the  election  has  been  directed,  managed,  or  controlled  by  the 
ankrupt  or  his  attorney,  or  by  some  influence  opposed  to  the  creditors' 
atereats.**  The  -bankrupt's  former  attorney  should  not  be  appointed, 
specially  where  it  appears  that  they  continue  in  close  relations  to  each 
ther."'     An    appointmeut  of   a    trustee   by   the  creditors   should   not   be 

24  In  re  Eastlack  (D.  C„  N.  J.)  16  Am,  a  majority  of  the  creditors,  who  had  beeji 
.  R.  52B,  145  Fed.  68;  In  re  Lewenaohn  attorney  for  the  bankrupt,  to  anair" 
b  C  N  Y.t,  3  Am,  B.  R.  399,  98  Fed.  whether  any  of  the  clainiB  attempted  to  I* 
76;  In  re  Rekersdres  |D.  C.  N.  Y.),  9  Am.  voted  by  him  for  trustee  were  held  in  the 
I  R.  811,  lOR  Fed.  206;  Falter  v.  Rein-  intereat  of  the  bankrupt,  it  is  the  duty  of 
ard  (D.  C,  Ohio),  *  Am.  B.  R.  7S2.  104  the  referee  to  put  the  question  and  permit 
ed.  293^  on  review  in  C.  C.  A.,  In  re  McGiil  a  full  investigation  into  the  relatiqnB  of 
C  C.  A.,  6thCir.),5  Am.B.R.155.106Fed.  the  attorney  to  the  bankrupt  and  the  ered- 
j';  In  re  Krueger  (D.  C,  Ky.|,  37  Am.  B.  itora,  and  if  there  appears  to  be  reasonable 
[  440;  Kiser  Co.  v.  Georgia  Cotton  Oil  cause  to  believe  any  such  collusion  eiisls. 
■o    (C  'c   A.,  5th  Cir.),  31  Am.  B.  R.  376.  the  referee  should  either  decline  to  recfivf 

25  See  Bankr.  Act,  5S  56,  57  and  63;  the  collusiye  votes  or  to  approve  the  elw 
leneral  Order  XXI.  tion.  „    „    . 

!»  The  elecHon  will  be  set  aside  and  a  89.  In  re  Eastlack  (D.  C,  N.  J.),  16  Am. 

ew  election  ordered   where  a  creditor  has  B.  R.  529.  145  Fed.  68;  In  re  Lloyd  (D.  C, 

,ot  been  notifled  of  the  meeting  although  Wis,).  17  Am.  B.  R.  96,  148  Fed.  93. 

he  court  had  determined  that  he  was  en-  Interests  of  creditors.—  Where  the  person 

itied  to  participate  in  the  proceedinfis.    In  appointed  trustee  of  a  bankrupt  estate  tc- 

e   Evening  Standard   I'ub.  Co.    (I>.   C   N.  ceives   his   appointment,   in   part,   at   Wsf. 

r  )    31  Am   B.  R.  156.  164  Fed.  517.  aa  a  result  of  the  active  efforts  in  the  solid- 

27.  In  re  Margolios  {D.  C,  N.  Y.I,  27  Am.  tation  and  voting  of  claims  by  a  creditor 

I   j{    398  wliich    is    his    corporate    employer    and   is 

28   In    re   Dayville   Woolen    Co.    |D.    C,  which  he  is  a  stockholder,  and  such  cred'- 

■onii  )    H  Am,  B   R   85,  114  Fed.  674,  hold-  tor   holds   security   for  a  part   of   its  dpM 

UK   that    upon   the   refusal   of   counsel   for  and    is    charged    with    having    preferenffs. 

flucli    person's   appointment   will   be   dissf 
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sapproved  hj  tbe  referee  solely  upon  the  groand  that  he  is  a  DOD-resident 
the  county  in  which  the  bankrupt's  estate  is  located.**  If  the  trustee  is. 
berviee  competent  it  does  not  follow  that  his  election  should  be  dia- 
prored  by  the  referee  beoatise  of  his  friendlineaa  to  the  debtor.'*  A 
feree  cannot  ignore  the  appointment  of  a  trustee  by  creditors  and  proceed 
mHiarily  to  appoint  without  holding  another  election.  If  he  disapproves 
the  appointment  it  is  hia  duty  to  make  an  order  in  writing  to  that  effect, 
d  the  parties  interested  may  apply  to  a  district  judge,  who  may  remove 
2  trustee  appointed  by  the  creditors  and  order  another  appointment  by 
?m.^  Whenever  a  referee  disapproves  of  a  choice  of  trustee  made  by 
iditors,  it  is  a  good  rale  to  permit  them  another  opportunity  to  make  a 
ection  of  one  who  is  free  from  any  "entangling  alliances"  that  might 
terfere  with  the-  proper  discharge  of  the  duties  devolving  upon  him.'* 
1  order  of  a  referee  approving  the  creditors'  appointment  of  a  trustee 
subject  to  review  by  the  district  judge." 

(2)    USDUE  ACTIVITY  OH  THB  PAHT  OF  THB  BAITKBDPT. Undue  activity 

the  part  of  a  bankrupt  in  the  selection  of  a  trustee  has  always  been  dis- 
iintenanced  by  the  courts,  and  where  it  appears,  the  appointment  of  the 
istee  should  not,  as  a  rule,  be  approved.'^      It  is  well  settled  by  all  the 


fti.  Matter  of  Anson  Hercantile  Co. 
.  C.  Tex.),  29  Am.  B.  R.  429,  185  Fed. 
i.  In  an  inrolnntary  bankruptcy  tho 
hholdiag  by  tbe  referee  of  his  approvnl 
tfae  tnutee  chosen  by  the  creditora  \» 
jnatifled  becanee  he  had  incnrred  flii> 
tility  of  the  bankrupt,  or  as  receiver 
I  unreaswiably  delayed  an  accounting 
I  diitribntion  of  funds  to  erediton.  In 
UiD^n   (D.  C,  Pa.),  13  Am.  B.  R.  303, 

Fed.  lOOO. 
tSt.  In  re  Wink  (D.  C,  Md.),  30  Am.  B. 
398. 

to.  llKttcr   of   Jacobs  and   Soth    (D.   C,  . 
I.  18  Am.  B.  R.  728,  I6T  Fed.  988. 
11.  Matter  of  Turner  A  Co.  (Ref.,  Mass.), 
Am.  B.  R.  646. 

fhe  tme  rale  on  this  sabject  is  veil  il- 
■trated  in  the  case  of  In  re  Eastlack  (D. 
N.  J.).  19  Am.  B.  R.  539,  537,  145  Fed. 
74,  in  which  there  it  a  reriew  of  the 
thoritiea,  and  where  the  court  says: 
larmony  of  action  between  an  honeat 
nknipt  and  an  honest  trustee  tends  to 
tmote  creditors'  intereBtB,  snd  there  's 
law  against  the  election  of  a  person  as 
i*tee  merely  because  he  is  accoptable  to 
'  bankrupt." 

W.  In  re  Mackollar  (D.  C,  Pa.).  8  Am, 
R.  fiB9.  116  Fed.  547;  In  re  Manfran  (D. 
I'a.l.  13  Am.  B.  R.  303,  133  Ffd,  t.OOO; 
re  Hare  (D.  C„  N.  Y.).  9  Am,  B.  R.  530, 
9  Fed,  246;  In  re  Van  De  Mark  {T>.  C, 
V.l.  23  Am.  B.  R.  7fi0,  175  Fed.  387. 


Ktfect  of  dluppioval. —  Where  a  referee 
in  bankruptcy  disspprorea  of  the  appoint- 
ment as  trustee,  of  tbc  person  elected  by 
the  creditors,  a  vacancy  exists  which  calls 
tor  a  second  election,  and  an  immediate  ap- 
pointment of  another  person,  by  the  referee, 
cannot  be  made.  In  re  Margolles  (D.  C 
N.  Y.),  27  Am.  B.  R.  398. 

SS.  In  ie  Van  De  Mark  (D.  C.  N.  Y). 
29  Am.  B.  R.  760,  175  Fed.  887,  citing  Col- 
lier on   BanttTuptcy    (6th  ed.).  p,   379. 

t4.  See  Bankr.  Act,  g  38;  In  re  Hanson 
(D.  C.  Minn,),  19  Am.  B.  R.  23S,  15ft 
Fed.  417. 

S9.  "  Int«rfeience  by  the  bankrupt,  the 
voting  of  claims  In  hla  interest  or  at  hia 
direction  has  always  been  discountenanced 
by  the  courts  and  held  to  invalidate  a 
choice  of  trustees  thus  secured."  In  re  Mc- 
Gill  (C.  C.  A.,  6th  Cir.l,  5  Am.  B.  R.  15B, 
161,  106  Fed.  57,  citing  In  re  Wetmore,  Fed. 
Ca*.  No.  17,486  and  In  re  Bliaa,  Fed,  Cas. 
No.  1,543,  decided  under  the  act  of  1867. 
Where  It  appearn  that  the  election  waa  » 
close  one,  that  the  person  elected  received 
the  votes  of  bankrupt's  counsel,  brother-in- 
law  and  clerk,  that,  upon  objections  of 
the  bankrupt,  claims,  which  would  havi> 
made  such  selection  impossible,  were 
thrown  out  and  it  was  evident  that  the 
person  selected  had  received  advance  in- 
formation from  the  bankrupt  that  the  peti- 
tinn  had  been  filed  and  wtio  were  the  gen- 
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[§  -i-^ 


suthorities  that  the  trustee  represents  the  creditors,  and  not  the  bankrupt, 
in  the  administration  of  the  estate ;  and  that  it  is  improper  that  the  bankrupt 
shall  actively  interfere  with  the  matter  of  his  selection  and  appointment; 
and  that,  if  he  does  interfere  and  the  person  aided  by  him  is  appointed  by 
votes  procured  by  such  interference,  the  appointment  should  for  that  reason 
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eral  creditors,  and,  undoubtedly  upon  the 
suggestion  of  the  bankrupt  or  his  attorney, 
bad  immediately  become  a  oandidate  for 
trustee  and  actively  engaged  in  sending  out 
letters  to  creditors  of  the  bankrupt,  solicit- 
ing  their  claims,  his  election  will  be  set 
aside.  In  re  Ployd  (D.  C,  Pa.),  25 
Am.  B.  R.  194,  183  Fed.  791.  Bank- 
rupt had  an  estate  of  only  $3,500,  to  be 
divided,  after  paying  expenses,  amongst 
creditors  having  claims  aggregating  $9,000, 
over  $7,000  of  which  were  claims  said  to 
be  owing  to  near  relatives  of  the  bankrupt 
or  members  of  the  family.  One  of  the 
bankrupt's  attorneys  presented  the  claimti 
of  and  had  powers  of  attorney  from  about 
80  per  cent,  of  these  claimants  at  the  first 
meeting  of  creditors,  thus  controlling  the 
appointment  of  the  trustee  and  he  insisted, 
over  the  objection  of  the  other  creditors, 
upon  the  selection  of  an  attorney  as  trustee, 
who  had  an  office  in  the  building  occupied 
by  bankrupt's  attorneys.  It  was  held  that 
the  referee  was  justified  in  disapproving  as 
contrary  to  public  policy,  a  selection  which 
would  allow  the  bankrupt  and  his  rel- 
atives to  administer  the  estate.  In  re  Sit- 
ting (D.  C,  N.  Y.),  25  Am.  B.  R.  682,  182 
Fed.  91T. 

Canvassing  of  creditors  to  secure  yotes.*- 
The  trustee  appointed  by  the  referee,  after 
his  election  by  a  majority  of  creditors,  both 
in  number  and  amount,  had  offices  in  the 
same  suite  as  bankrupt's  attorney  and  the 
evidence  showed  that  he  had,  prior  to  tlie 
filing  of  the  schedules,  solicited  votes  on 
claims,  a  number  of  claims  having  been 
sworn  to  before  him  as  notary.  It  was 
held,  that  while  the  practice  of  soliciting 
votes  was  to  be  condemned,  as  it  did  not 
appear  that  the  selection  of  the  trustee  was 
in  the  interest  of  the  bankrupt,  in  order 
to  control  the  administration  of  the  estate 
for  her  benefit  without  regard  for  the 
interests  of  creditors,  the  appointment 
should  be  confirmed.  Matter  of  Fisher  (D. 
C.  Pa.),  26  Am.  B.  R.  793.  The  votes  of 
creditors  for  trustee  cast  upon  proxies 
solicited  by  the  bankrupt  are  properly  re- 
jected. In  re  Machin  &  Brown  (D.  C, 
Pa.),  11  Am.  B.  R.  449,  128  Fed.  315. 
Where  it  appears  that  the  election  of  a 
trustee    by    a    large    majority    of    all    the 


creditors  is  accomplished  by  the  vote  of  an 
attorney  in  fact  holding  proxies  obtained 
fr<mi  creditors  acting  in  combinatioii  witii 
the  bankrupt,  his  election  should  be  dis- 
approved by  the  referee.  In  re  Henscbel 
(Ref.,  N.  Y.),  6  Am.  B.  R.  25. 
Where  the  creditors,  all  of  whom  had 
proved  their  claims  and  were  unpreferred,. 
had  received  100  per  cent.,  the  fact  that 
some  of  them  voted,  for  a  new  trustee  ai 
the  bankrupt's  solicitation  is  not  sufficient 
to  disturb  the  appointment,  the  court  being 
satisfied  that  the  person  selected  will  make 
a  suitable  trustee  and  that  the  bankrupt's 
solicitation  for  votes  was  not  by  way  of 
improper  inducement.  In  re  Morton  (D. 
0.,  Mass.),  9  Am.  B.  R.  508,  118  Fed.  908. 
The  election  of  an  apparently  competent 
and  indifferent  person  approved  by  the 
referee,  sustained,  against  an  objection  that 
the  election  was  the  result  of  a  conspiracy 
between  the  attorney  for  a  majority  of  the 
creditors  and  an  officer  of  the  bankrupt 
In  re  Ketterer  Manfg  Co.  (D.  C,  Pa.), 
19  Am.  B.  R.  225,  156  Fed.  987. 

Furnishing  Hat  of  creditors  before  filing 
schedules.— Where,  upon  the  review  of  an 
order  appointing  a  trustee  whose  election 
was  alleged  to  have  been  procured  by  his 
action  in  securing  the  proofs  and  votes  of 
certain  creditors  by  means  of  a  list  of 
creditors  which  he  solicited  from  the  bank- 
rupt before  the  filing  of  the  schedules,  it 
is  found  as  a  fact  that,  acting  entirely  in 
behalf  of  creditors,  he  requested  the  list 
of  creditors  without  the  solicitation  of  the 
bankrupt  or  for  its  benefit,  and  that  hid 
action  and  that  of  others  in  procuring 
claims  and  voting  the  same  was  justifiable, 
the  order  of  appointment  as  trustee  will 
not  be  disturbed.  Matter  of  James  H 
Turner  &  Co.  (Ref.,  Mass.),  20  Am.  E  R 
646,  dist'g  In  re  Lloyd,  17  Am.  B.  R.  96. 
148  Fed.  92,  which  held  that  no  attorney 
should  be  permitted  to  vote  any  claim  on 
the  choice  of  trustee,  that  has  come  to  him 
through  the  instrumentality  of  the  bank- 
rupt, in  furnishing  him  with  a  list  of  the 
creditors  before  the  schedules  are  filed,  hut 
the  attorney  is  not  disqualified  from  voting 
upon  the  claims  of  other  creditors  who  em- 
ployed him  in  the  regular  way  and  had  no 
concern  with  the  bankrupt  in  the  matter. 
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be  disapproved.^*  However  high  the  character  of  a  proposed  trustee  may  be, 
the  active  interference  of  the  bankrupt  in  his  favor  will  render  him  ineligible 
for  appointment,  and  such  appointment  will  for  that  reason  be  disapproved.^^ 
It  may  be  taken  as  an  established  proposition  both  upon  reasou  and  authority, 
that  interference  by  the  bankrupt,  when  such  as  to  control  the  election, 
will  avoid  the  choice  thereby  attained,  as  it  is  the  policy  of  the  law  to 
secure  a  trustee  who  is  the  selection  of  the  creditors,  and  not  of  the 
bankrupt.^  This  does  not  prevent  the  appointment  of  a  person  who  is 
acceptable  to  the  bankrupt.  It  is  the  activity  of  the  bankrupt  in  bringing 
about  the  selection  that  is  prohibited.^  The  creditors  of  a  bankrupt  corpo- 
ration should  be  permitted  to  vote  for  a  trustee  without  interference  from 
its  officers.^ 

c.  Appointment  to  fill  vacancies.— (1)  In  general. —  Here  again  the 
policy  of  thfe  law  is  different  from  its  predecessor.  Immediately  a  vacancy 
occurs  either,  (1)  in  the  office  of  trustee,  or  (2)  after  an  estate  has  been  re- 
opened, or  (3)  a  composition  has  been  set  aside,  or  (4)  a  discharge  has 
been  revoked,  or  (5)  "if  there  is  a  vacancy  in  the  office  of  trustee,"  the 
creditors  must  be  summoned  in  the  usual  way ;  and  they  appoint  the  trustee.*^ 
The  value  of  the  words  just  quoted,  unless  they  refer  to  a  case  where  at  the 


36.  In  re  Hanson  (D.  C,  Minn.),  19  Am. 
B.  R.  235,  156  Fed.  417. 

''All  the  creditors  of  a  bankrupt  estate 
have  the  right  to  be  fairly  cared  for  in 
the  administration  of  the  estate.  All  the 
creditors  have  the  right  to  a  fair  and  an 
impartial  trustee,  one  not  under  the  in- 
fluence of  the  bankrupt  or  of  his  attorney 
to  any  substantial  degree,  especially  whero 
there  are  or  may  be  conflicting  interests, 
questions  as  to  claims  and  the  conduct  of 
the  bankrupt  prior  to  and  after  bank- 
ruptcy." In  re  Sitting  (D.  C,  N.  Y.),  25 
Am.  B.  R.  682,  182  Fed.  917.  The 
beneficiaries  are  not  the  bankrupt,  but  the 
creditors.  For  that  reason  the  law  gives 
to  them  alone  the  choice  of  trustee;  th? 
bankrupt  has  no  part  in  it,  because  presum- 
ably he  has  no  interest  in  it.  In  re  Lewen- 
8ohn  (D.  C,  N.  Y.),  3  Am.  B.  R.  299,  98 
Fed.  576.  The  trustee  should  not  be  nom- 
inated in  fact  by  the  bankrupt  or  his  at- 
torney, because  he  must  be  free  from  all 
entangling  alliances  or  associations  that 
might  in  any  way  control  his  independence 
and  responsibilities."  In  re  Rekersdrea 
(D.  C,  N,  Y.),  5  Am.  B.  R.  811,  108 
Fed.  206. 

87.  In  re  Hanson  (D.  C,  Minn.),  19  Am. 
B.  R.  235,  156  Fed.  417;  In  re  Krueger 
(B.  C,  Kv.),  27  Am.  B.  R.  440. 

88.  In  re  McGill  (C.  C.  A.,  6th  Cir.),  5 
Am.  B.  R.  155,  106  Fed.  57;  In  re  Ployd 
(D.  C,  Pa.),  25  Am.  B.  R.  194,  183  Fed. 
791. 


39.  In  re  Eastlack  (D.  C,  N.  J.),  16  Ant 
B.  R.  529,  145  Fed.  68;  In  re  Ployd  (D.  C, 
Pa.),  25  Am.  B.  R.  194,  183  Fed.  791.  See 
In  re  Walker  (D.  C,  Ala.),  29  Am.  B.  R. 
499. 

40.  In  re  Day  &  Co.  (D.  C,  N.  Y.),  23 
Am.  B.  R.  56,  174  Fed.  164,  holding  that, 
where  the  election  of  a  trustee  for  a  bank- 
rupt corporation  has  been  caused  by  the 
interference  of  its  officers,  an  order  will  be 
entered  declaring  that  there  was  a  failure 
to  elect  a  trustee,  and  ordering  a  new  elec- 
tion. .J., 

The  mere  fact  that  a  claimant  is  a  direc- 
tor and  stockholder  of  a  bankrupt  corpora- 
tion does  not,  in  the  absence  of  collusion 
or  improper  influence,  disqualify  him  from 
voting  for  a  trustee  at  a  creditors'  meeting 
held  for  that  purpose.  In  re  Stradley  & 
Co.  (D.  C,  Ala.).  26  Am.  B.  R.  149. 

Solicitation  of  claims  by  receiver  for  the 
purpose  of  being  appointed  trustee. —  In 
the  absence  of  affirmative  evidence  of  col- 
lusion with  the  debtor,  it  is  no  objection 
to  the  appointment,  as  trustee,  of  the  re- 
ceiver in  bankruptcy,  who  received  a  ma- 
jority in  number  and  amount  of  the  claim'* 
allowed,  that  he  sent  a  letter  to  various* 
creditors  signed  by  him  as  receiver,  asking 
that  they  send  their  proofs  of  claims,  and 
containing  directions  as  to  the  manner  and 
form  of  proof,  it  appearing  that  the  sched- 
ules had  been  tiled  and  that  he  had  no  bet- 
ter opportunity  to  obtain  the  proofs  than 
any  one  else.  In  re  Crooker  Co.  (Ref., 
Mass.),  27  Am.  B.  R.  241. 

41.  See  General  Order  XXV,  and  compare 
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first  meeting  no  trustee  was  appointed,'*^  does  not  seem  clear.  The  purport 
of  the  clauses  on  vacancies  is,  however,  beyond  the  domain  of  discussioiL 
All  vacancies  must  be  filled  as  if  at  a  first  meeting.  It  is  thought,  however, 
that,  when  a  trustee  duly  appointed  fails  to  qualify  or  dies  before  he  can 
do  so,  on  motion  or  consent  of  all  the  creditors  who  voted  at  the  meeting  when 
he  was  chosen,  they  may  appoint  a  substitute  trustee,  without  calling  another 
meeting  for  that  purpose.*^  If  a  trustee  embezzles  the  funds  of  the  estate 
and  absconds,  his  action  amounts  to  an  abandonment  of  his  office  and  a  new 
trustee  may  be  appointed  without  proceedings  for  removal  or  notice  to  the 
absconding  trustee.** 

(2)  After  ajj  estate  has  been  eeopeked. — Where  an  estate  is  reopened 
the  office  of  trustee  is  vacant  and  the  court  may  appoint  where  the  creditors 
have  failed  to  do  so  ;*^  but  the  appointment  of  a  trustee  being  vested  in  the 
court  upon  certain  conditions,  a  failure  to  comply  with  such  conditions  does 
not  deprive  the  court  of  its  jurisdiction,  and  the  validity  of  the  appointment 
of  a  trustee  after  an  estate  is  reopened  cannot  be  attacked  in  a  collateral 
action.** 

f .  Number  of  trustees. —  Under  the  former  law,  the  creditors  chose  "  one 
or  more  assignees."**^  Now,  there  can  be  but  one  or  three  trustees.  Votes 
for  two  trustees  should,  therefore,  be  refused.*®  It  seems  also  that  where  one 
of  three  trustees  dies,  a  meeting  should  be  called  to  fill  the  vacancy.*®  At 
such  a  meeting  the  creditors  may  of  course  vote  to  continue  the  survivor 
alone,  or  elect  him  as  a  single  trustee. 

g.  When  no  trustee. —  By  General  Order  XV,  in  no-asset  cases,  provided 
there  are  no  appearances  by  or  for  creditors,  the  judge  or  referee  may  "  direct 
that  no  trustee  be  appointed."  This  practice  is  new;  it  is  a  boon  to  bank- 
rupts and  referees.  Its  validity  may,  however,  be  doubted.^  If  the  creditors 
do  not  appoint,  "  the  court  shall  do  so."  If  there  is  no  trustee,  the  difficulty 
of  setting  off  exempt  property  is  apparent.^^  Efforts  have  been  made  to 
overcome  this  difficulty  by  local  rules,^^  but  their  validity  is  also  doubtful.  H 
no  trustee  is  appointed  at  such  a  first  meeting  a  trustee  may  still  be  appointed 
later,  "  if  the  court  shall  deem  it  desirable."^     In  cases  covered  by  this 


In   re   Lewensohn    (D.   C.J   N.   Y.),   3   Am. 
B.  R.  299,  98  Fed.  576. 

42.  See  General  Order  XV. 

43.  In  re  Wright  (Ref.,  N.  Y.),  2  Am. 
B.  R.  497. 

44.  Schofield  v.  United  States  ex  rel. 
Bond  (C.  C.  A.,  6th  Cir.),  23  Am.  B.  R. 
259,   174   Fed.    1. 

45.  In  re  Newton  (C.  C.  A.,  8th  Cir.),  6 
Am.  B.  R.  52,  46  C.  C.  A.  399,  107  Fed.  429. 

46.  Fowler  v.  Jenks  (Sup.  Ct.,  Minn.), 
11  Am.  B.  R.  255,  citing  Harvey  v,  Tyler,  2 
Wall.  (U.  S.)  328,  17  L.  Ed.  871,  and  Lam- 
prey V.  Nudd.  29  N.  H.  299. 

47.  Act  of  1867,  §   13,  R.  S.,  §   5034. 


48.  See  In  re  Fisher  (D.  C,  N.  J.),  1* 
Am.  B.  R.  366,  135  Fed.  223. 

49.  See  last  paragraph.  Compare  In  re 
Scheiffer,   Fed.   Cas.   12,445. 

60.  Thus,  see,  under  the  former  law,  In 
re  Cogswell,  Fed.  Cas.  2,959;  In  re  Grave?, 
Fed.  Cas.   5,709. 

51.  This  must  be  done  by  a  trusts- 
Bankr.  Act,  %  47-a(ll).  Exempt  property 
does  not  pass  directly  to  the  claimant  Set? 
under  §  6. 

52.  Thus  see  rule  in  jurisdiction  of  Ref- 
eree Hotchkiss  (Erie  Co.,  N.  Y.),  1  N.  B.  N. 
115. 

63.  Clark  v.  Pidcock  (C.  C.  A.,  3d  Cfr.), 
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general  order,  further  meetings  may  by  order  be  dispensed  with.  Form  No. 
27  should  be  used,  with  such  additions"  as  to  the  setting  apart  of  exemptions 
as  the  court  feels  it  has  power  to  grant. 

h.  Hotification,  bond^  qualification,  etc. —  The  referee  must  inmiediately 
notify  the  trustee  of  his  appointment.^  Form  No.  24  indicates  the  method. 
The  notice  is,  however,  often  given  orally,  and  should  be,  if  the  trustee-elect 
is  present  at  the  meeting.  The  trustee  should  notify  the  referee  of  his 
acceptance  or  declination.  He  rarely  does.  The  presentation  of  the  bond, 
or  a  failure  to  present  within  the  required  time  is  thought  suflBcient  The 
requirements  as  to  trustee's  bonds'^  and  duties*^*^  are  discussed  elsewhere. 


in.  KBMOVAL  OF  TRUSTEES. 

a.  For  cause. —  The  creditors  have,  however,  no  control  over  the  removal 
of  trustees,  other  than  to  initiate  proceedings  to  that  end.  The  former  law** 
gave  them  such  control  "  with  consent  of  the  court."  Now  the  court  is 
given  sole  power  to  remove,^  but  this  must  be  done  by  the  judge,  not  the 
referee.^  The  district  rules  which  confer  on  the  referees  jurisdiction  to 
perform  all  the  functions  of  the  judge  usually  except  such  powers  as  have 
been  withdrawn  from  them  by  the  General  Orders.  Numerous  cases  on 
the  removal  of  trustees  under  the  former  law  will  be  found  in  point.®^  The 
practice  on  removals  is  suggested  by  Forms  Nos.  52,  53,  54,  and  55.  Ee- 
moval  is  a  matter  of  discretion  and  is,  therefore,  not  reviewable  ;®^  but,  being 
a  judicial  discretion,  should  be  exercised  only  when  there  is  sufficient  cause.^ 
Where  a  trustee,  by  concealment  or  false  representation,  induces  creditors 
to  agree  to  a  composition  contrary  to  their  interests,  he  should  be  removed.^ 
The  fact  that  a  trustee  has  changed  his  legal  residence  to  another  district  is 
not  ground  for  his  removal,  where  the  change  neither  makes  it  impossible 
for  him  to  perform  his  duties  as  trustee,  nor  difficult  for  the  creditors  to 
locate  and  communicate  with  him.** 

b.  By  resignation. —  The  statute  does  not,  as  did  its  predecessor,®^  provide 
for  such  a  contingency.  A  trustee  can  imquestionably  resign,  but,  it  is 
thought,  his  resignation  is  still  ineffectual,  save  "  with  the  consent  of  the 
judge"  or  referee.*** 


12  Am.  B.  R.  309,  129  Fed.  745.  In  this 
case  a  trustee  was  appointed  more  than  a 
vear  after  the  cretlitors'  meeting. 

54.  See  also  "  Supplementary  Forms," 
post;  Hagar  and  Alexander's  Bankruptcy 
I'orms. 

55.  General  Order  XV'I. 

56.  See  under  §  50  of  this  work. 

57.  See  Bankr.  Act,  §  47. 

58.  Act  of  1867,  9  18.  R.  S.,  9  5039. 

59.  Bankr.  Act,  §  2  (17). 

60.  C^eneral  Order  XIII. 

61.  In  re  Sacchi,  43  I  low.  Pr.  (N.  Y.) 
230:    lu  re  Mallory,    Fed.   Cas.   8,990;    Ex 


parte  Perkins,  Fed.  Gas.  10,982;  In  re  Blod- 
gett.  Fed.  Gas.  1,552;  In  re  Price,  Fed.  Cas. 
11,409;  In  re  Perry,  Fed.  Cas.  10,998;  In 
re  Grant,  Fed.  Ca8.*5.692. 

62.  In  re  Dewey,   Fed.  Cas.  3849;   In  re 
Adler,  Fed.  Cas.  82. 

63.  In  re  Alallorv,  Fed.  Cas.  8,990. 

64.  In  re  VVrisley   (C.  C.  A.,  7th  Cir.),  13 
Am.  B.  R.  193,  133  Fed.  388. 

65.  In  re  Seider    (D.  C,  N.  Y.),  20  Am. 
B.  R.  708,  163  Fed.  139. 

66.  Act  of  18(>7.  §  18,  R.  S.,  §  5038. 

66a.  But  see  Hall  v.  Burr  (Fla.  Sup.  Gt.), 
28  Am.  B.  R.  837. 


SECTION  FOBTT-FIVE. 


QUALIFICATIONS  OF  TRUSTBBS. 


§  45.  Qualifications  of  Trustees. — a  Trustees  may  be  (1)  indi- 
viduals who  are  respectively  competent  to  perform  the  duties  of  that 
office,  and  reside  or  have  an  office  in  the  judicial  district  withm  which 
they  are  appointed,  or  (2)  corporations  authorized  by  their  charters 
or  by  law  to  act  in  such  capacity  and  having  an  office  in  the  judicial 
district  within  which  they  are  appointed. 


Analogous  provisions:    In  U.  S.:     Act  of  1867,  §  18,  R.  S.,  |  5035. 

In  Eng.:     Act  of  1883,  §  21(1)  (2). 
Cross-references:    To  the  law:     Appointment  and  removal  of  trustee,  |  44. 

Bonds  of  trustees,  §  50. 

First  meeting  of  creditors,  how  conducted,  §  55. 

Voters  at  meetings  of  creditors,  §  56. 


SYNOPSIS  OF  SECTION. 

I.  Qualifications  of  Trustees,  646. 

a.  In  generalf  646. 

b.  Statutory  qv^dificaiions^  647. 

c.  DisqualijicaiionSy  647. 


■'« 


I.  QUALIFICATIONS  OF  TRUSTEES. 

a.  In  general. —  The  only  statutory  disqualification  under  the  former  law 
seems  to  have  been  that  the  proposed  trustee  had  received  a  preference. 
At  the  same  time,  the  action  of  the  creditors  being  subject  to  the  approval 
of  the  judge,  many  disqualifications  were  in  effect  recognized  by  the  courts. 
Since  only  those  qualified  may  be  appointed,  votes  should  not  be  received 
for  any  nominees  not  clearly  within  the  terms  of  this  section.  When  the 
objection  is  that  the  proposed  trustee  is  not  competent^  to  perform  the  duties 
of  the  office,  however,  votes  should  be  received,  and,  if  they  result  in  his 

1.  Compare,    under    former    law,    §    18,   R.  S.,  §  5035. 
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appointment,  his  ability  to  perform  such  duties  should  be  investigated  before 
he  is  allowed  to  qualify. 

b.  Statntmy  qualiflcations. —  Trustees  may  be  either  individuals  or  corpo- 
rations. In  either  case,  they  must  have  offices  within  the  judicial  district. 
Under  the  former  law,  it  was  held  that  they  must  reside  in  such  district.^ 
It  is  evident  that  actual  presence  is  intended  by  the  phrase  ^^  reside  or  have 
an  office,"  rather  than  a  legal  or  voting  residence.  The  having  of  a  fixed 
place  of  abode  would  seem  to  be  what  is  intended  by  the  statute.^  This 
restriction  seems  to  make  it  necessary  to  appoint  a  diflFerent  trustee  in  an 
ancillary  proceeding  in  another  district.*  If  a  corporation  is  chosen,  only 
those  authorized  by  charter  or  by.  law  "  to  act  in  such  capacity  "  can  be 
appointed  trustee.  This  manifestly  applies  to  trust  companies  and  other 
corporations  which  are  permitted  by  law  to  do  a  trustee  business.  An  alien 
may  be  chosen  as  a  trustee  if  he  resides  or  has  an  office  in  the  district.* 

c.  DisqualiflcationB. —  So  long  as  Greneral  Order  XIII  continues  in  force,* 
certain  disqualifications,  based  on  precedent  and  common  sense,  rather  than 
the  statute,  will  also  be  recognized  by  the  courts.  Thus,  under  the  present 
law,  it  is  thought,  one  who  is  palpably  the  bankrupt's  choice  will  be  held 
disqualified,  or,  more  correctly,  his  appointment  will  not  be  approved;^  al- 
though there  is  no  statute  against  the  election  of  a  trustee  merely  because  he 
is  acceptable  to  the  bankrupt.®  Mere  hostile  animus  against  the  bankrupt 
is  not  a  sufficient  disqualification,®  nor  that  he  has  business  relations  with 


2.  In  re  Havens,  Fed.  Cas.  6,231;  In  re 
Loder,  Fed.  Cas.  8,459. 

3.  Residence  or  office  in  judicial  district. — 
In  the  case  of  In  re  Seider  (D.  C,  N.  Y.), 
20  Am.  B.  R.  708,  163  Fed.  13^,  Judge 
Chatfield  said:  *'A  person  might  be  dom- 
iciled or  reside  a  greater  portion  of  the 
year,  and  perhaps  pay  taxes  in  the  county 
of  Kings  and  in  the  eastern  district  of  New 
^ork,  and  vote  at  a  legal  residence  in  an- 
other portion  of  the  State,  or  even  in  a 
different  State  altogether.  So  with  refer- 
ence to  the  question  of  an  office.  A  lawyer 
Alight  have  an  office  at  his  home  in  Brook- 
Ivh,  and  an  office  in  one  of  the  down  town 
buildings  in  the  Borough  of  Manhattan, 
apd  a  third  office  in  Jersey  City,  in  the 
State  of  New  Jersey,  and  any  one  of  the 
three  might  be  sufficient  to  meet  the  re- 
quirements of  §  45." 

It  seems  that  a  person  having  a  place 
'>f  business  within  the  judicial  district  may 
be  appointed  a  trustee  although  he  resides 
without  such  district.  In  re  Loder,  Fed. 
Cas.  8,459. 

4.  Compare  In  re  Boston  H.  &  £.  R.  R. 
Co.,  Fed.  Cas.  1,678. 

5.  In  re  Coe   (D.  C,  N.  Y.),  18  Am.  B. 


R.  715,  154  Fed.  162,  holding  that  the  term 
"  individuals  **  is  very  broad  and  includes 
aliens  as  well   as  corporations. 

6.  See  p.  639,  ante, 

7.  -See  p.  641,  (mte;  Falter  v.  Keinhard 
(D.  C,  Ohio),  4  Am.  "B.  R.  782,  104  Fed. 

292.  On  review  in  C.  C.  A.,  In  re  McGill 
(C.  C.  A.,  6th  Cir.),  5  Am.  B.  R.  155,  106 

Fed.  57. 

8.  In  re  Eastlack  (D.  C.,  N.  J.),  16  Am. 

B.  R.  529,  145  Fed.  68,  approving  an  elec- 
tion where  it  appeared  that  the  name  of 
the  trustee  was  suggested  to  one  of  the 
creditors  by  the  bankrupt's  attorney,  and 
such  creditor  sent  letters  to  all  the  other 
creditors  recommending  the  election  of  the 
person  so  suggested.  The  fact  that  a  party 
occupies  the  same  suite  of  offices  as  the  at- 
torney for  a  bankrupt,  does  not  disqualify 
him  from  acting  as  trustee  in  the  bank- 
ruptcy proceedings.     Matter  of  Fisher   (D. 

C,  Pa.),  26  Am.  B.  R.  793. 

But  the  active  interference  of  the  bank- 
rupt in  favor  of  the  appointment  of  a  trus- 
tee will  render  such  trustee  ineligible  to 
appointment.  In  re  Hanson  ( D.  C,  Minn. ) , 
19  Am.  B.  R.  235,  156  Fed.  417. 

9.  In  re  Lewensohn  (D.  C,  N.  Y.),  3  Am* 
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the  referee,"  though  this  doctrine  may  be  qnestioned.  A  stockholder  of 
banknipt  corporation  who  had  been  intimately  associated  as  legal  adviser  wit 
those  formerly  in  control  will  be  deemed  disqualified  and  his  appointraer 
sliould  be  set  aside,"  The  former  attc^ney  for  the  bankrupt,  whose  relaiion 
bnaineas  and  social,  remain  close,  should  not  be  appointed."'  But  the  fat 
that  the  proposed  Criutee  is  a  8tockh<Jder  in  a  corporation  appearing  as 
cieditor  13  not  a  didqualiiioa.tion.'^  It  has  «lso  beea  held  that  the  fact  ihi 
the  trustee  advised  an  assignment  for  the  benefit  of  creditors,  ctMi^tuting  ll 
act  of  bankruptcy  complained  of,  and  was  himself  the  assignee,  does  n* 
disqualify  him  from  acting  as  trustee,"  Under  Ihe  former  law,  that  tl 
asiignee-elect  was  tJie  bankrupt's  clioice . warranted  a  refusal  to  confirm; 
so  also  where  the  candidate  made  it  a  regular  business  to  solicit  creditor 
voKs,"  or  was  a  near  relative,'*  or  a  bookkeeper  of  one  of  the  bankruptfi. 
or  had  a  direct  adverse  interest  to  the  creditors,"  or  where  the  choice  wi 
secured  by  an  agreement  to  pay  certain  voting  creditors  in  full.  But, 
seems,  a  general  creditor  was  eligible,'*  and  that  the  bankrupt's  attorney  vt 
not  positively  disqualified,  if  he  at  once  severed  his  relations  as  such."  Tl 
feet  that  a  person  appointed  trustee  was  formerly  a  receiver  of  the  bankru] 
estate,  designated  by  the  court,  is  evidence  of  his  fitness  and  competency. 
A  bankrupt  who  has  not  been  discharged  is  not  a  proper  person  to  act  1 
trustee  of  another  bankrupt." 


B.  R.  299,  9S  Fed.  5TS;  la  re  Maiigan 
(D.  C,  Pa.),  13  Am.  B.  R.  303.  133  Fed. 
1000. 

10.  In  re  Brown,  2  N.  B.  Rep.  S90. 

11.  In  re  Gordon,  etc.,  Co.  (D.  C,  P».), 
13  .4n9.  B.  R.  94,  129  Fed.  622. 

n«.  In  re  Wink  (D.  C.  Md.),  30  Am.  B. 
B.  29g. 

12.  In  re  Lazoris  (D.  C.  Wis.),  10  Am. 
B.  R.  31,  120  Fed.  TIS. 

13.  In  re  Blue  Ridge  Packing  Co.  {D.  C, 
Pa.l,  11  Am,  B.  R.  36,  125  Fed.  619. 

14.  In  re  BIUb,  Fed.  Cas.  1,543;  In  re 
Wetniore,  Fed.  Cas.  17.466. 

15.  In  re  Uoe,  Fed.  Cas.  3,957;  In  re 
Smith,  Fed.  Cas.  12,971;  In  re  Haas,  Fed. 
Caa.   5,8  B4. 

18.  In  re  Bogart,  Fed.  Cag.  1,600;  Id  r« 
Zinn.  Fed.  Cas.  18,216. 


17.  In  re  Powell,  Fed.  Cas.  11,35*. 

IS.  In  re  Clairmont,  Fed.  Cas.  2,781. 

U.  Id. 

SO.  In  re  Barrett,  Fed.  Cas.  1,043:  In 
Lawaon,  Fed.  Cas.  8,150;  In  re  ClairmaPi 
Fed.  Cas.  3,781.  See  alao  cases  cited  In 
Rung  (Ref.,  N.  Y.),  8  Am.  B.  R.  630.  Tl 
uninfluenced  votes  of  creditors  in  favor  1 
one  for  trustee  who  liod  formerlj'  been  tl 
attorney  for  the  bankrupt  are  not  a  diiIIlI 
BO  that  the  opposing  candidate  for  trusti 
must  be  declared  elected.  In  re  &Ue!ii 
(D.  C,  Pa.),   11  Am.  B.  R.  449,   128  Fe 


fll.  In  re  Huddleston  (D.  C,  Ga.).  21 
B.  R.  669,  167  Fed.  428. 

SS.  In  re  Smith   (Ref.,  N.  Y.) 
R.  37. 
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SECTION  FOBTT-SIZ. 


DEATH  OR  REMOVAL  OF  TRUSTEES. 

§  46.  Death  or  Bemoyal  of  Trustees.— a  The  death  or  removal  of  a 
trustee  shall  not  ahate  any  suit  or  proceeding  which  he  is  prosecuting 
or  defending  at  the  time  of  his  death  or  removal^  but  the  same  may 
be  proceeded  with  or  defended  by  his  joint  trustee  or  successor  in 
the  same  manner  as  though  the  same  had  been  commenced  or  was 
being  defended  by  such  joint  trustee  alone  or  by  such  successor. 


Aaalogoiis  provisioiia:    In  V.  S.:    Act  of  1867,  ||  13,  14,  16,  18,  R.  S.,  f  |  5036,  5039,  5048, 

5048. 
Cross-references:     To  the  law:     Death  or  insanity  of  bankrupt  not  to  abate  proceedings, 
i  8. 
Jurisdiction  of  bankruptcy  courts  aa  to  suits  or  proceedings,  |  23. 
One  or  three  trustees  to  be  appointed,  |  44. 


I.  KG  ABATEMSHT  ON  DEATH  OR  REMOVAL  OF  TRUSTEE. 

This  ia  but  a  re-enactment  of  provisions  found  in  the  former  law.^  Prior 
to  that  law,  it  had  been  held  that  such  cause  of  action  vested  in  his  personal 
representatives  ;^  also  that,  if  the  assignee  was  defendant,  the  right  of  action 
abated.*  It  was  to  meet  these  rulings  that  the  section  was  inserted  in  the 
present  law.  It  applies  to  all  suits  or  proceedings,  and  as  well  if  the  trustee 
is  a  defendant  as  if  a  plaintiff.  It  applies  also  no  matter  how  the  trustee's 
removal  is  brought  about,  though  it  is  a  question  whether  it  would  if  he 
resigned.**  In  that  case,  the  court  could  doubtless  order  a  resigning  trustee 
to  continue  sucih  a  suit.  Removals  of  trustees  are  discussed  elsewhere ;  * 
likewise  the  effect  of  the  death  of  one  of  three  trustees.^ 


1.  Act  of  1867,  S  16,  R.  S.,  S  5048. 

2.  Richards  v.  Maryland  Ins.  Co.,  8 
Cranch,  84. 

3.  Hall  V.  Gushing,  8  Mass.  521. 

8a.  Hall  v.  Burr  (Fla.  Sup.  Ct.),  28  Am. 
fi'  R.  837,  holding  that  where  a  sole  trustee 
-of  a  bankrupt  estate  institutes  a  suit  to  re- 
cover property   of  the   estate,  and   resigns 


during  the  pendency  thereof,  such  suit  does 
not  abate  on  his  resignation,  but  may  be 
proceeded  with  by  his  successors,  when  ap- 
pointed just  as  though  the  same  had  been 
instituted  originally  by  such  successors. 

4.  See  under  §  44  of  this  work. 

5.  Id.;  also  Bankr.  Act,  §  47-b. 
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SECTION  rOKTY-SSVSN. 


DDTIES  OF  TRUSTEES 


§  47.  Duties  of  Tnutees. — a  Trustees  shall  respectively  (1)  accoui 
)r  and  pay  over  to  the  estates  under  their  control  all  interest  r 
iived  by  them  upon  property  of  auch  estates;  (2)  collect  and  redui 
t  money  the  property  of  the  estates  for  whidi  they  are  trustee 
ider  the  direction  of  the  court,  and  close  up  the  estate  as  exp 
itiously  as  is  compatible  with  the  best  interests  of  the  parties  i 
terest ;  and  such  trustees,  as  to  all  property  in  the  custody  or  comh 
■to  the  custody  o^  the  bankruptcy  court,  shall  be  deemed  vested  wii 
II  the  rights,  remedies,  and  powers  of  a  creditor  holding  a  lien  I 
gal  or  equitable  proceedings  thereon;  and  also,  as  to  all  propen 
ot  in  the  custody  of  the  bankruptcy  court,  shall  be  deemed  vestt 
nth  all  the  rights,  remedies,  and  powers  of  a  judgment  creditor  hoU 
:g  an  execution  duly  returned  unsatisfied*.  (3)  Deposit  all  moiK 
jceived  by  them  in  one  of  the  designated  depositories;  (4)  disbur: 
.oney  only  by  check  or  draft  on  tlie  depositories  in  which  it  has  bet 
jposited;  (5)  furnish  such  information  concerning  the  estates  i 
hich  they  are  trustees  and  their  administration  as  may  be  requestt 
y  parties  in  interest;  (6)  keep  regular  accounts  showing  all  amoun 
■ceived  and  from  what  sources  and  all  amounts  expended  and  c 
hat  accounts;  (7)  lay  before  the  final  meeting  of  the  creditoi 
^tailed  statements  of  the  administration  of  the  estates;  (8)  mal 
nal  reports  and  tile  final  accounts  with  the  courts  fifteen  da? 
ifore  the  days  fixed  for  the  final  meetings  of  the  creditors ;  (9)  pa 
ividends  within  ten  days  after  they  are  declared  by  the  referee! 
LO)  report  to  the  courts,  in  writing,  the  condition  of  the  estates  an 
le  amounts  of  money  on  hand,  and  such  other  details  as  may  !: 
squired  by  the  courts,  within  the  first  month  after  their  appoin 
lent  and  every  two  months  thereafter,  unless  otherwise  ordered  b 
le  courts;  and  (11)  set  apart  the  bankrupt's  exemptions  and  repoi 
le  items  and  estimated  value  thereof  to  the  court  as  soon  as  pracf 
ible  after  th^ir  appointment. 

6  Whenever  three  trustees  have  been  appointed  for  an  estate,  th 
)ncurrenoe  of  at  least  two  of  them  shall  be  necessary  to  the  validit 
F  their  every  act  concerning  the  administration  of  the  estate. 

*  AmendmenU  of  1910  in  italice. 
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c  The  trustee  shall,  within  thirty  days  after  the  adjudication,  file  a 
certified  copy  of  the  decree  of  adjudication  in  the  oflSce  where  con- 
veyances of  real  estates  are  recorded  in  every  county  where  the  bank- 
rupt owns  real  estate  not  exempt  from  execution,  and  pay  the  fee 
for  such  filing,  and  he  shall  receive  a  compensation  ©f  fifty  cents  for 
each  copy  so  filed,  which,  together  with  the  filing  fee,  shall  be  paid 
out  of  the  estate  of  the  bankrupt  as  a  part  of  the  costs  and  disburse- 
ments of  the  proceedings.* 


Analogous  providons:    In  U.  S.:    As  to  deposits  of  money,  Act  of  1867,  |  17,  R.  S.,  |  5059; 
Act  of  1841,  §  9;  Act  of  1800,  §  54;  As  to  accounting  for  interest,  R.  S.,  $  5062B; 
As  to  submission  of  accounts.  Act  of  1867,    §  28,  R.  S.,  §  5062B;  As  to  setting  apart 
exemptions,  Act  of  1867,  Oeneral  Order  XIX;  Also  generally  to  many  sections,  pre= 
scribing  other  duties. 
In  £ng.:     Generally  to  different  sections  prescribing  duties. 
Cron-references:    To  the  law:    Trustee  includes  all  the  trustees  of  an  estate,  i  1(26). 
Jurisdiction  of  court  of  bankruptcy  as  to  collection  of  estate,  S  2(7). 
Estates  to  be  closed  on  approval  of  final  accounts  and  discharge  of  trustees,  §  2(8). 
Allowance  of  exemptions  to  trustee,  §  6. 

Suits  by  and  against  trustee ;  intervention  by'  trustee,  |  11-b,  c.  d. 
Certified  copy  of  approval  of  bond  of  trustee,  evidence  of  vesting  title  in  him, 

§  21-e. 
Suits  by  trustee;  controversies  between  trustees  and  adverse  claimants,  §  23-a,  b. 
Arbitration  of  controversies  by  trustees,  {  26. 

Compromise  of  controversy  arising  in  administration  of  estate,  §  27. 
Punishment  of  trustee  for  misapplication  of  property  of  estate,  §  29-a. 
Employment  of  stenographer  on  application  of  trustee,  §  38(5). 
Dividends  sheets  delivered  to  trustee  by  referee,  §  39-a(l). 
One  or  three  trustees  to  be  appointed,  §  44. 
Accounts  and  papers  of  trustees  open  to  inspection,  §  49. 
Bonds  of  trustees,  amount  to  be  fixed,  §  50. 
Proof  of  claim  by  trustee  against  another  estate,  |  57-m. 
Preferential  transfer  may  be  recovered  by  trustee,  $  60-b. 
Trustees  to  deposit  funds  in  designated  banks,  §  61. 
Expenses  of  administering  estates;  report,  {  62. 
Debts  to  be  paid;  order  of  payment,  §  64. 

Dividends,  payment  when  declared,  |  65;  unclaimed  to  be  paid  into  court  by  trus- 
tee, §  66. 
Recovery  of  property  fraudulently  transferred,  |  67. 
Title  to  property  vested  in  trustee;  sales  of  property,  etc.,  {  70. 
To  the  General  Orders:    Duties  of  trustee,    XVII. 
Sales  of  property,  how  conducted,  XVIII. 
Proof  of  claims,  duties  as  to;  re-examination,  XXI. 

Redemption  of  property  by  trustee;  settlement  of  claims  or  debt,  XXVIII. 
Payment  of  money  by  trustee  on  warrant,  XXIX. 
Application  for  arbitration  of  controversy,  XXXIII. 
To  the  Official  Forms:    List  of  claims  and  dividends  to  be  delivered  to  trustee.  No.  40. 
Notice  of  dividends;   creditor's  letter.  No.  41. 

Petition  and  order  for  sale  of  real  estate,  No.  42;   for  redemption  of  property 
from  lien,  No.  43;  for  sale  subject  to  lien,  No.  44;  for  private  sale.  No.  45;  for 
sale  of  perishable  property,  No.   46. 
Report  of  exempted  property,  No.  47;  return  of  no  assets.  No.  48. 
Account  of  trustee.  No.  49;   oath  to  final  account,  No.  50;   order  allowing  ac- 
count and  discharging  trustee.  No.  51. 


*  Amendatory  act   of   1903   added   subseef  ion  c. 
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SYNOPSIS  OF  SECTION. 

DCTIBfl   OF    TRVBTBBB. 

L  Scope  of  Section,  652. 

a..  In  general,  652. 
n.  Collection  of  Assets,  653. 

a.  In  general,  653. 

b.  SuiU  by  trustees,  655. 

c.  Property  vested  in  trustees,  658, 

d,'  Purpose  and  effect  of  amendmenl  of  1910,  659. 
e.  Saha  by  trustees,  662. 
i:  EmployTiient  of  attorneys,  662. 
g.  Rapidity  in  administration,  662 
h.  Accounting  for  interest,  662. 
i.  DepoaiU,  663. 
m.  Accounts  and  Reports,  663. 

a.  In  general,  663. 

b.  Practice,  664. 
IV.  Distribution,  664 

a.  In  generid,  664. 

b.  Expenses  of  administration,  664, 

c.  Payment  ■of  priorities,  664. 

d.  Dividends,  664. 

e.  Method  of  payment,  664. 

f.  Trustee's  aupplemetital  report,  665. 
V.  Miscellaneous  Duties,  665. 

a.  Setting  apart  exemptions,  665. 

b.  Furnishing  information,  666. 

c.  Other  duties,  667. 

VI.  Concurrence  of  Two  of  Three  Trustees  Necessary,  667. 
Vn.  Trustee  to  Record  Certified  Copy  of  Adjudication,  667. 


I.  SCOPE  OF  SECTION. 
a.  In  ^neral. —  The  duties  of  the  trustee  enumerated  in  this  section  s 
not  exclusive.  Other  duties  arc  put  on  the  trustee  in  manv  sections  scatter 
through  the  law.^  Further  additional  duties  are  prescribed  in  General  Ore 
XYII.  Besides,  the  judge  or  referee,  or  the  creditors  by  resolution,  m 
direct  still  other  things  to  be  done  by  the  trustee,  provided  they  are  within  t 
customary  functions  of  such  olRcers.  While  the  trustee  is  technically 
all  times  under  the  direction  of  the  court,  he  should  be  ready  to  act  up 

I.  See  "  CroHB-ReferenreB,"  ante. 
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his  own  responsibility  and  intelligence  in  the  administration  of  the  estate, 
resorting  to  the  court  for  advice  and  instructions  where  matters  of  a  com- 
plicated nature  and  of  great  importance  have  arisen.^ 


IL  COLLECTION  OF  ASSETS. 

a.  In  general. —  Subdivisions  2  and  3  of  this  section  make  it  the  duty  of  the 
trustee  to  collect  the  assets  of  the  bankrupt,  reduce  them  to  money,  and 
deposit  the  proceeds  in  designated  depositories.  The  amendatory  act  of  1910 
amended  subdivision  2  by  conferring  upon  the  trustee  certain  rights  of 
creditors  in  respect  to  property  belonging  to  the  bankrupt  estate,  and  making 
him  more  distinctively  the  representative  of  the  creditor  as  to  assets  within 
and  without  the  custody  of  the  court.  By  subdivision  1  he  must  pay  over 
and  account  for  interest  on  the  assets.  Vested  with  the  title  of  the  bank- 
rupt,^ he  is  also  the  representative  of  the  creditors,*  and  should  deal  fairly 
between  them  and  the  bankrupt.*  He  is,  further,  a  quasi  officer  of  the 
court®    As  in  the  case  of  other  court  officers,  payments  made  to  him  under  a 


2.  The  privilege  of  trustees  to  apply  for 
advice  cannot  be  abused  by  running  to  the 
court  to  settle  every  question  that  may 
appear  to  an  irresolute  trustee  to  be  de- 
sirable to  have  settled  without  responsi- 
bility of  action  on  bis  part.  Nor  can  this 
practice  be  resorted  to  for  the  purpose  of 
carrying  on  litigation  between  himself  and 
adverse  parties  in  an  informal  and  irregular 
way.  Trustees  in  bankruptcy  are  aui  genr 
eris.  In  re  Baber  (D.  C,  Tenn.),  9  Am. 
B.  R.  406,  119  Fed.  520.  It  may  be  safely 
said  that  if  a  trustee  bears  in  mind  that 
he  is  the  representative  of  the  estate  con- 
sidered as  a  whole,  is  bound  to  be  vigilant 
and  attentive  in  advancing  its  interests, 
and  is  under  obligation  to  seek  to  carry 
out  in  the  strictest  good  faith  the  provi- 
sions of  the  bankrupt  act  where  they  seem 
to  apply  plainly  to  the  estate  committed 
to  his  charge,  he  is  not  likely  to  go  far 
wrong  in  doing,  or  in  refusing  to  do,  what 
may  be  asked  of  him  by  the  creditors.  In 
doubtful  cases,  the  referee  and  the  court 
will  Bolve  the  perplexities  of  the  trustee. 
In  re  Baird  (D.  C,  Pa.),  7  Am.  B.  R.  448, 
112  Fed.  960. 

8.  Compare  Bankr.  Act,  §  70-a. 

1  In  re  Gray,  3  Am.  B.  R.  647,  4T  N.  Y. 
App.  Div.  554;  In  re  Griffith,  1  N.  B.  N. 
546:  In  re  Kindt,  2  N.  B.  N.  Rep.  369. 
Compare  Barker  v.  Bankers'  Aas'n,  Fed. 
Ca«.  &86;  In  re  Rockford,  R.  I.  &  St.  L. 
R-  Co.,  Fed.  Gas.  11,978;  Crooks  \.  Stuart, 
7  Fed.  800;  also  Eyster  v.  Gaff,  91  U.  S. 
621;  Glenny  v.  Langdon,  98  U.  S.  20; 
I>udley  V.   Easton,    104   U.   S.    99;    Batch- 


elder  &  Lincoln  Co.  v.  Whitmore  (C.  C. 
A.,  Ist  Cir.),  10  Am.  B.  R.  641,  122  Fed. 
35a,  where  it  was  held  that  the  trustee 
represents  those  who  were  creditors  at  the 
time  the  petition  was  filed. 

5.  In  re  Wrisley  Co.  (C.  C.  A.,  7th  Cir.), 
13  Am.  B.  R.  193,  196,  133  Fed.  388,  390. 
the  court  said:  "In  all  matters  betweea 
creditors  and  bankrupt  he  should  stand  in- 
difTerent.  His  sole  care  should  be  to  mako 
the  most  out  of  the  estate,  and  that  pri- 
marily in  the  interest  of  the  creditor;^. 
When  he  goes  beyond  that,  and  seeks  to  aid 
the  bankrupt  at  the  expense  of  the  cred- 
itors, and  by  concealment  or  by  false  rep- 
resen  tat  long  induces  creditors  to  act  con- 
trary to  their  interest,  he  violates  his  duty, 
and  should  be  removed.'* 

Representative  of  creditors.— "  By  the 
clearest  implication/'  says  Judge  McCor- 
mick,  "he  represents  all  the  creditors,  and 
as  such  representative  has  an  interest  in 
the  just  administration  of  the  estate  which, 
belongs  to  the  creditors."  Atkins  v.  Wil- 
cox (C.  C.  A.,  5th  Cir.),  5  Am.  B.  R.  313, 
316,  105  Fed.  595. 

e.  In  re  Ryan,  Fed.  Cas.  12,182;  United 
States  v.  Dewev,  39  Fed.  251. 

Trustee  as  quasi  ofhcer. — As  was  said  by 
Judge  Purnell  in  the  case  of  McLean  v. 
Mayo  (D.  C.  N.  Car.),  7  Am.  B.  R.  115, 
113  Fed.  106:  "While  the  Bankruptcy 
Act  creates  the  office  of  trustee  in  bank- 
ruptcy such  trustee  is  a  quasi  officer  of  th? 
court  in  a  qualified  sense.  He  is  in  reality 
elected  by,  and  represents  the  creditors  of, 
the  bankrupt,  under  the  provisions  of  the 
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mistake  of  law  are  recoverable/  He  must  proceed  to  "  collect  and  reduce  to 
money  the  property  .  .  .  under  the  direction  of  the  court,  and  close  up 
the  estate  as  expeditiously  as  is  compatible  with  the  best  interests  of  the 
parties  in  interest."®  This  he  may  do  by,  for  instance,  collecting  accounts, 
even  by  suit  or  securing  the  necessary  orders  to  compel  the  bankrupt  to  deliver 
over  property  belonging  to  the  bankrupt  estate,^  or  selling  goods  or  lands/^ 
or  carrying  out  contracts  entered  into  by  the  bankrupt  prior  to  his  adjudica- 
tion/^ or  proceeding  to  set  aside  fraudulent  transfers^^  or  preferential  liens.^' 
The  trustee's  failure  to  use  proper  efforts  to  realize  upon  collectible  debts  due 
the  estate,  subjects  him  to  the  risk  of  being  surcharged  to  the  extent  of  their 
value  less  reasonable  cdsts  and  expenses  of  collection.  His  failure  to  pay 
taxes,  when  having  in  hand  sufficient  fimds,  by  reason  whereof  the  estate 
is  subjected  to  interest  and  penalties,  renders  him  liable  to  be  surcharged 
to  the  extent  of  such  interest  and  penalties.^*  He  does  not  act  judicially, 
but  only  administratively,  and  if  he  refuses  to  oppose  a  claim  or  to  move 
for  its  reconsideration  when  he  ought  to  do  so,  he  may  be  compelled  to  act 


Bankruptcy  Act  The  bankruptcy  court 
will  protect  the  trustee  in  the  discharge  of 
his  quasi  official  duties;  but  as  the  repre- 
sentative of  the  creditors  his  duties  as 
Buch  representative  must  be  discharged, 
not  as  an  officer  of  the  court,  strictly 
speaking,  but  as  provided  in  the  Bankruptcy 
Act." 

7.  Carpenter  v.  Southworth  (C.  C.  A. 
2d  Cir.),  21  Am.  B.  R.  390.  165  Fed.  428. 

8.  In  re  Stein  (D.  C,  Ind.),  1  Am.  B.  R. 
€62,  94   Fed.   124. 

The  trustee  is  an  officer  of  the  court,  and 
as  such  is  subject  to  its  direction  in  all 
matters  concerning  money  or  property 
which  may  have  come  into  his*  possession 
by  virtue  of  his  office.  In  re  Howard  (D. 
C.,  Cal.),  12  Am.  B.  R.  462,  130  Fed.  1004. 

Trustees  in  bankruptcy,  like  executors 
and  administrators,  are  bound  to  use  due 
diligence  to  get  in  the  assets  of  the  es- 
tate—  to  secure  possession  of  the  tangible 
property  and  collect  the  debts.  If  they  fail 
in  their  duty  they  may  be  charged  in  their 
accounts  with  the  value  of  assets  thereby 
lost.  If  they  take  no  steps  to  secure  prop- 
erty or  collect  debts,  of  which  they  have 
knowledge,  they  are  presumptively  negli- 
gent. Matter  of  Reinboth  (C.  C.  A.,  2d 
Cir.),   19  Am.  B.  R.   15,   157   Fed.  672. 

9.  An  order  that  a  bankrupt  pay  over 
money,  which  provides  that  in  default 
thereof  he  be  held  guilty  of  contempt,  and 
the  marshal  directed  to  arrest  him  and  con- 
fine him  in  jail  until  he  complies  with  said 
order,  or  is  discharged,  is  erroneous,  as  leav- 


ing the  question  of  default  and  contempt  of 
court  to  the  marshal,  upon  which  question 
the  bankrupt  is  entitled  to  a  hearing  on  the 
return  of  an  order  to  show  cause  upon  such 
default.  In  re  Baum  (C.  C.  A.,  8th  Cir.), 
22  Am.  B.  R.  295,  169  Fed.  410. 

An  order  to  compel  a  bankrupt  jeweler 
to  turn  over  property  to  his  trustee  to  cover 
a  shortage  in  his  stock  of  jewelry,  or  its 
proceeds,  which  the  bankrupt  explained  had 
been  stolen  from  his  rooms  in  his  absence, 
will  not  be  granted  where  the  evidence  is 
insufficient  to  substantiate  the  claim  of  rob- 
bery. In  re  Chamelin  (D.  C,  Pa.),  25  Am. 
B.  R.  570,  184  Fed.  553. 

10.  Compare  Bankr.  Act,  |  70-b;  General 
Order  XVIII. 

11.  Carrying  out  bankrupt's  contracts.— 
Where,  prior  to  bankruptcy,  the  bankrupt 
had  made  certain  contracts  and  had  then 
assigned  to  claimant  bank  the  money  to  be- 
come due  under  said  contracts,  and  where 
after  bankruptcy,  the  receiver  and  trustee 
had  adopted  and  completed  said  contracts, 
it  was  proper  to  direct  the  trustee  to  pay 
to  said  bank  the  money  accruing  under  the 
contracts.  In  re  De  Long  Furniture  Co. 
(D.  C,  Pa.),  26  Am.  R  R.  469. 

18.  See  also,  for  instance.  Barker  v. 
Franklin,  8  Am.  B.  R.  468,  37  Misc.  292, 
75  N.  Y.  Supp.  305,  and  under  f  60. 

13.  See  under  Section  Sixty-seven  of  this 
work. 

14.  Matter  of  Monsarrat  ( D.  C,  Hawaii  >  ^ 
25  Am.  B.  R.  820. 
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or  to  permit  the  objecting  creditors  to  act  in  his  name.^  It  is  not  necessarily 
the  duty  of  the  trustee  to  follow  the  wishes  of  a  majority  in  number  and 
amount  of  the  creditors  in  prosecuting  or  defending  suits.  He  is  to  exercise 
his  own  judgment  But  when  his  own  judgment  concurs  with  that  of  a 
great  majority  of  all  the  creditors  who  speak,  all  having  the  opportunity 
to  speak,  and  also  with  that  of  the  referee  or  court  in  charge,  it  would  seem 
plain  that  such  judgment  should  control.**  As  a  rule,  however^  save  in  the 
common  and  simpler  steps  of  administration,  he  should  consult  the  wishes 
of  the  creditors;  in  many  matters  the  law  requires  him  to  do  this."  The 
creditors  usually  decide.  First  meetings  should  be  continued  and  kept 
alive  for  this  purpose.  The  referee  in  charge  may,  in  extreme  cases,  dis- 
approve.   Such  action  is,  however,  not  usual. 

b.  Suits  by  trustees. — ^A  trustee's  duty  as  to  suits  already  pending  in  the 
Dame  of  or  against  the  bankrupt  has  already  been  considered.^^  So  has  the 
time  limitation  on  suits  brought  by  or  against  him.^  The  trustee  only  should 
sue.^  It  has  been  held  in  one  case  that  the  right  to  sue  to  set  aside  an  alleged 
fraudulent  transfer,  made  prior  to  the  four  months'  period,  may  be  assigned 
by  the  trustee  to  a  creditor.^^  But  this  decision  does  not  appear  to  have  been 
based  upon  a  proper  consideration  of  the  statutory  limitation  of  the  powers 
of  a  trustee,  and  the  purpose  and  effect  of  the  bankruptcy  act.  The  trustee 
represents  all  the  creditors.  The  avails  of  a  suit  to  recover  property  alleged 
to  have  been  fraudulently  conveyed  belongs  to  the  bankrupt  estate  and  should 
be  distributed  equally  among  the  creditors.  If  a  creditor  has  knowledge  of 
facts  which  will  aid  in  the  prosecution  of  such  a  suit,  it  is  his  duty  to  disclose 
such  facts,  and  he  should  not  be  encouraged  to  conceal  them  by  being  per- 


il In  re  Stern  (C.  G.  A.,  8th  Oir.),  16 
Am.  B.  R.  510,  144  Fed.  956. 

A  roceeding  for  the  re-examiiiatioii  of 
claims  should  be  taken  in  the  interest*} 
of  all  the  creditors,  and  not  be  permitted 
at  the  instance  of  ai^  one  creditor  unless 
demanded  by  the  interests  of  all.  If  the 
trustee  should  without  sufficient  reason  re- 
fuse to  proceed,  the  court  by  its  order  may 
compel  him  to  do  so,  or  remove  him  for  dis- 
obedience. In  re  Lewensohn  (C.  G.  A.» 
2d  Cir.),  9  Am.  B.  R.  368,  121  Fed.  53S. 

Where  the  trastee,  upon  the  request  of  a 
creditor,  has  dedmed  to  appeal,  the  dis- 
trict court  has  power  to  either  direct  an  ap- 
peal by  the  trustee  or  to  make  an  order 
permitting  the  creditor  to  appeal  in  the 
name  of  the  trustee.  Ghatfield  v.  O'Dwyer 
(C.  C.  A.,  8th  Cir.),  4  Am.  B.  R.  313,  101 
Fed.  797. 

16.  In  re  Kearney  Bros.  (D.  C,  N.  Y.), 
25  Am.  B.  R.  757,  184  Fed.  190. 

17.  Compare  Bankr.  Act,   if   11-b-c,  26, 


etc.;  In  re  Baber  (D.  C,  Tenn.),  9  Am.  B. 
R.  406,  119  Fed.  520. 

18.  -See  under  §  11  of  this  work. 

19..  Id. 

80.  Id.  Compare  also  for  when  s^it 
should  not  be  brought,  Reade  v.  Waterhouse, 
62  N.  Y.  587;  Dulcher  v.  Bank,  Fed.  Cas. 
4,203.  See  also  In  re  Baird  (D.  G.,  Pa.), 
7  Am.  B.  R.  448,  112  Fed.  960,  where  ref- 
eree erroneously  refused  to  direct  trustee 
to  sue  until  the  moving  creditor  should  in- 
demnify the  estate  against  expense  of  a 
possibly  unsuccessful  controversy. 

The  right  to  sue  for  property  fraudulently 
transferred  is  vested  alone  in  the  trustee, 
and  the  failure  of  the  trustee  to  bring  sucli 

suit  does  not  transfer  the  right  to  sue  to  a 
creditor.  Ruhl-Koblegard  Co.  v.  Gillespie, 
32  Am.  B.  R.  643,  61  W.  Va.  554,  56  S.  E. 
898. 

21.  In  re  Downing  (D.  C.,  N.  Y.),  27  Am. 
B.  R.  309,  affd.  29  Am.  B.  R.  228. 
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mitted  to  become  possessed  of  the  rig^t  to  sue,  and  thus  be  enabled  to  prol 
bj  such  knowledge  to  the  exclusion  of  the  other  creditor*.^  Before  a  trusti 
institutes  a  suit  he  ought  to  submit  the  reasons  for  the  suit  to  the  credito 
and  secure  an  order,  based  on  their  action,  from  the  referee.^  Such  consei 
seems  not  to  be  necessary  when  a  suit  is  brought  against  him,**  How  far  tl 
question  at  issue  shall  be  gone  into  on  such  a  preliminary  hearing 
discretionary  with  the  referee.  He  should  at  least  be  sure  that  there  is 
probable  cause  of  action.^  It  would  seem  also  that  the  proposed  defeudai 
if  a  creditor  and  interested  in  the  fund,  may  appear  in  opposition  to  a  motic 
for  permission  to  sue.^  The  trustee  being  required  to  collect  and  reduce 
money  the  property  of  the  estate  would  seem  sufficient  to  justify  a  suit  by  tl 
trustee,  even  without  the  order  or  leave  of  the  court  or  referee  i"  althoogh  : 


».  In  re  Downing  (D.  C,  N.  T.),  87  Am. 
B.  R.  309  (atTd.  39  Aid.  B.  R.  S28),  in  whicb 
Ihe  court  recngnir.e^  th?  doubt  an  to  expedi- 
ency of  permittinfc  an  asaignmont  to  ■.  cred- 
itor of  a  cause  of  action  to  s^t  aside  such  s 
■tmnsfpr,  by  saying;  ■' I  think  it  would  be 
far  better  practice  to  allow  the  creditor  to 
prosecute  the  action  in  the  n«me  of  the  tnia- 
tcc  at  Iier  own  expense  with  an  order  tliat 
the  recovery,  it  any,  shall  he  tor  the  benefit 
I'f  the  estate,  but  that  out  ot  such  recovery 
tlie  creditor  shall  he  fully  compensated  for 
all  costt'  and  expenses  including  counsel  fee* 
before  distribution.  It  may  be  and  is  ft 
serious  and  close  question  wbetlier  a  trus- 
tee in  bankruptcy  vested  by  statute  with 
the  right  to  prosecate  an  action  to  set  aside 
a  deed  as  fraudulent  (one  executed  and  de- 
livered more  than  four  months  prior  to  the 
institution  ot  bankruptcy  proceedings)  may 
assign  the  same.  It  is  a  statutory  right 
pure  and  simple  and  is  conferred  on  the 
trustee  as  such, —  as  an  officer  in  fact  of 
the  court,  to  be  eiercined  in  the  interest 
of  and  for  the  benellt  of  the  creditors  ot  the 
bankrupt.  The  interest  he  hae  in  the  real 
estate,  if  any.  is  held  by  him  for  the  ben'V 
fit  ot  the  creditors  in  the  same  war."  It 
in  difficult  to  reconcile  this  statement  of 
the  court  with  the  final  conclusion  that  J 
sale  hy  a  trustee  of  such  a  ripht  of  action 
may   he  ordered, 

S8.  In  re  Mersman  (Hef..  N.  V.),  7  Am. 
B.  R.  46.  But  compare  Chism  v.  Bank 
(Slip.  Ct..  Miss.).  !•  Am.  B.  R.  S6.  See  also 
In  re  McCallum  ID.  C.  Pa.i.  7  Am.  B.  R. 
MR,  113  Fed.  39Si  In  re  Mallorv.  Fed.  Cas- 
S.990:  Traders'  Bank  v.  Camplieli.  14  Wall. 
87. 

a.  Compare  Tn  re  KpIIt  Drv  Goods  Co. 
(D.  C.  Wis.).  4  Am.  B.  R.  528,  103  Fed. 
747. 


U.  ProlMible  caaie  of  action.— Whes 
trustee  applies  for  instruction  relative 
a  suit  which  the  creditors  wish  him 
bring,  it  is  saflicient  to  ahow  that  he  « 
probably  succeed;  certainty  of  success  ne 
not  be  demonstrated.  If  a  proposition 
settlement  has  been  offered  the  moti: 
creditors  should  also  show  that  they  a 
likely  to  secure  a  better  result  by  a  si 
than  by  accepting  the  proposed  settlemei 
In  re  Pbelpa  <Ref.,  N.  Y.),  3  Am.  B. 
3SS. 

Duty  to  ane. —  The  duties  of  the  tnul 
■re  prescribed  by  the  bankruptcy  act,  w 
he  must  institute  litigations  whenever 
IB  necessary  for  the  purpose  of  collect! 
or  reducing  to  money  the  assets  of  the  bac 
nipt  estate.  By  tliis  obligation  is  not  mea 
that  he  should  burden  the  assets  of  t 
estate  with  costa  and  expenses  arising  o 
of  all  manner  ot  questions  that  may  be  p 
tented  for  litigation-  There  ahoald 
probable  cause  at  least  for  believing  that 
right  of  action  exists  before  the  bankni 
estate  is  so  burdened.  In  re  Meadows,  VT 
liams  4  Co.  (D.  C,  N.  Y.),  25  Am.  B, 
100,  181  Fad.  911,  citing  Collier  on  Bac 
ruptcy   (7th  ed.l.  p.  S41. 

SS.'ln  re  Mersman  (Ret.,  N.  Y.).  7  A: 
B.  R,  46.  in  which  Referee  notchkiss  hi 
that  ft  secured  creditor  whose  security 
the  proposed  object  of  attack,  bat  who 
also  an  unsecured  creditor,  may  object 
the  (rrantirp  of  the  trustee's  applicatioi 
but  his  objection  should  be  given  litl 
weight  unless  clearly  tor  the  benefit  of  i 
the  creditors. 

S7.  Traders*  Ins.  Ca  T.  Mann,  11  A 
B.  R.  269,  118  Ga.  381;  Chism  t.  Fris 
Point  Bank,  9  Am.  B.  R  56.  3?  So.  Si' 
Callahan  v.  Israel,  188  Masa.  383.  71  N. 
812. 
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^above  indicated  the  better  practice  is  to  secure  an  order  granting  the  d60ilP<eA 
leave.^  If  a  suit  is  ordered,  it  should  be  in  the  name  of  *  John  Doe/  ab' 
trustee  of  *  Bichard  Koe/  a  bankrupt"  Whether  in  no-asset  cases  security 
may  be  demanded  by  the  proposed  defendant  is  for  the  court  in  Which  the  suit 
is  brought  to  determine.^  If  an  agreement  be  made  between  a  party  and  %' 
receiver  of  the  bankrupt's  property  appointed  in  a  State  coiirt^  the*  trustee 
may  not  sue  on.  such  agreement.^  A  trustee  will  not  be  allowed  to  effect 
a  settlement  of  a  suit  which  a  court  of  equity  would  not  permit  the  bankrupt' 
to  make.'^  It  has  been  held  that  a  trustee  of  a  tenant  in  common  cannot  bring 
and  maintain  a  suit  for  the  partition  of  real  estate  in  which  £uch  bankrupt 
was  a  tenant  in  common  with  others.'^  Costs  may  be  allowed  defendants 
payable  out  of  the  funds  in  the  hands  of  the  trustee,  where  the  conditions 
warrant*^    Compromise  by  a  vote  of  a  majority  of  the  creditors  of  a  suit 


88.  Tnutae's  lif^t  t^  ane  is  incidental 
to  the  perfomuince  of  his  duties,  and  it  is 
not  thought  strictly  necessary  for  him  to 
first  obtain  the  consent  of  the  creditors  or 
leave  of  the  court,  though  perhaps  the 
better  practice  is  that  he  ihould  do  so.  In 
re  Meadows,  Williams  &  Co.  (D.  C,  N".  Y.), 
25  Am.  B.  R.  100,  181  Fed.  911,  citing  Col- 
lier on  Bankruptcy  (tth  ed.),  p.  541. 

28.  Where  the  suit  is  on  a  cause  of  ao* 
tion  antedating  the  adjudication,  security 
for  costs  will  be  required  in  New  York. 
Joseph  V.  Makley,  8  Am.  B.  K.  18,  73  N.  Y. 
App.  Div.   156. 

30.  Love  V.  Export  Storage  Co,  (C.  C.  A., 
6th  Cir.),  16  Am.  B.  R.  171,  197,  143  Fed. 
1. 

SI.  Settlement  liy  trustee."— A  judgment 
note  was  given  by  a  bankrupt  and  entered 
within  four  months  of  the  date  of  the  pe« 
tition  in  bankruptcy.  The  bankrupt  there- 
after conveyed  certain  property  to  another 
person  by  warranty  deed,  subject  to  cer- 
tain mortgages,  a  portion  of  the  purchase 
money  being  placed  in  the  hands  of  the 
sendee's  attorneys  to  hold  in  trust  for  the 
bankrupt  until  be  had  satisfted  such  judg- 
ment and  then  to  turn  the  same  over  to 
the  bankrupt  lees  certain  interest  on  the 
mortgages  and  unpaid  taxes.  The  trustee 
in  bankruptcy  instituted  proceedings  in  the 
wurt  in  which  the  judgment  was  entered 
to  have  it  declared  invalid  as  being  an  un- 
lawful preference,  with  the  result  that  the 
judgment  was  struck  off;  but  upon  appeal 
the  lower  court  was  reversed  for  lack  of  a 
jury  trial.  Being  without  funds  to  con- 
tinue the  litigation,  the  trustee  negotiated 
for  a  settlement  with  the  judgment  creditor 
whereby  the  latter  was  to  pay  the  costs  and 
in  addition  a  certain  sum  to  the  trustee, 
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with  a  view  of  eliminating  the  trustee 
from  the  controversy  and  affirming  the 
validity  of  the  judgment  lien  upon  such 
property.  The  effect  of  such  settlement 
would  have  been  to  compel  the  purchaser 
to  pay  more  than  $1,200  in  addition  to  the 
money  left  in  his  attorneys'  hands,  whereas 
an  offer  by  the  purchaser  to  pay  the  costB 
and  furnish  counsel  to  proceed  with  the  liti- 
gation seemed  likely  to  be  successful  and 
for  the  interest  of  the  bankrupt's  creditors 
ultimately.  It  was  held  that  as  the  set- 
tlement proposed  to  do  what  the  bankru))t 
would  never  have  been  permitted  to  do  by 
a  court  of  equity  —  to  take  the  money 
from  the  judgment  creditor  at  the  expense 
of  the  vendee  in  violation  of  his  contract, 
by  not  reducing  the  amount  of  the  judgment 
lien  *^  it  was  inequitable  to  permit  the  trus- 
tee, who  had  no  higher  rights  than  the  bank- 
rupt, to  do  so  and  that  the  offer  of  the 
vendee  should  be  accepted.  In  re  Geisel- 
hart  (D.  C,  Pa.),  25  Am.  B.  E.  318,  181 
Fed.  622. 

32.  Hobbs  v.  Frazier  (Sup.  Ct,  Fla.),  22 
Am.  B.  R.  684;  Lindsay,  as  Trustee,  etc. 
v.  Runkle  (Sup.  Ct,  Ohio),  24  Am.  B.  R. 
612. 

83.  Oaten  v.  Eagle  B,  &  L.  Assn.  (D.  C 
Pa.),  23  AuL  B.  R.  130,  177  Fed.  996. 

Liability  of  trustee  for  costs.— Where 
an  action  was  brought  by  bankrupts'  trus- 
tee over  eighteen  months  after  adjudica- 
tion for  an  indebtedness  alleged  to  be  due 
the  bankrupts,  against  which  a  counter- 
claim was  interposed  by  defendant,  who 
prevailed  not  only  on  his  counterclaim  but 
also  in  entirely  defeating  the  claim  of  the 
trustee,  the  trustee  is  responsible  for  th'3 
costs  of  the  action.  Matter  of  Havens  (D. 
C,  N.  Y.),  25  Am.  B.  R.  116,  182  Fed.  367. 
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Irmii^t  by  tbe  trustee  need  not  nMeasarily  be  accepted."  Where  suite  by 
trustee  shall  be  brought  has  already  been  considered.*^  Section  sixty  sboul' 
bf  consulted  forguits  to  avoid  preferences;  section  sixty-seven  for  suits  t 
annul  preferential  or  fraudulent  liens;  and  section  seventy  for  suite  unde 
State  laws  to  avoid  fraudulent  transfers,  Tbe  diverse  character  of  theaoit 
which  may  be  brought  by  trustees  is  suggested  by  the  cases  in  the  foot-note.' 
c.  Property  Tested  in  tmrtee*. —  The  property  which  constitutes  the  estat 
of  the  bankrupt,  and  vests  in  ihe  trustee,  is  considered  fully  in  the  dij 
cu^on  under  aection  seventy.  Tbe  amendatory  act  of  1910  amended  sut 
division  2  of  subsection  a  by  providing  in  effect  that  the  troatee  should  hav 


S4.  CompTOniM. —  Where  creditors,  rep- 
resenting a.  majority  in  number  and  amount 
of  clainiB,  vote  at  a  special  meeting  in 
favor  of  an  offered  compromise  of  a  suit 
brought  by  the  trustee,  tbe  court  will  Hot 
BeeeBsarilf,  upon  the  authority  of  section 
Se-a  of  the  bankruptcy  act,  direct  the  trus- 
tee to  accept  tlie  compromiee,  but  in  a 
proper  case  will  oriier  a  bood  of  indemnitj 
to  be  executed  by  the  creditors  opposing 
the  compromise,  saving  the  bankrupt  estate 
from  costs,  expenses  and  counsel  fees  of 
such  litigation.  In  re  Meadows,  Williams 
&  Co.  (D.  C,  N.  Y.),  2S  Am.  B.  R.  100,  181 
Fed.  Bll. 

35.  Bankr.  Act,  i  23. 

36.  Matlier  v.  Coe   (D.  C,  Ohio),  1  Am. 

B,  R.  501,  aa  Fed.  333;  In  re  Brodbine  {D. 

C,  Mass.),  3  Am.  B.  R.  53.  93  Fed.  643j 
In  re  Baudouinc  (D.  C,  N.  Y.I,  3  Am.  B. 
R,  S5,  96  Fed.  536-,  In  re  Cohn  (D.  C,  N. 
Y.),  3  Am.  B.  R.  421,  98  Fed.  75.  Action 
by  trustee  in  bankruptcy  of  a  bank  to  re- 
cover money  alleged  to  have  been  furnished 
by  it  to  conduct  a  business  under  a  con- 
tract with  a  manufacturing  corporation. 
Monroe  v.  Bushnell  (Sup.  Ct..  Mich.i,  B3 
Am.  B.  R.  587.  133  N,  W.  508. 

Suit  to  recover  foi  breach  of  bond  con- 
ditioned tor  turning  of  assets  over  to  trus- 
tee in  event  of  adjudication,  see  Moore 
Bros.  V.  Cowan  iSiip.  Ct,  Ala.l,  26  Am.  B. 
R.  903. 

Avoidance  of  sale  of  assets  by  majoiity 
rtockholderi.— The  bankrupt  «as  a  large 
Htockholder  of  a  corporation  which,  after 
tlie  bankrupt's  adjudicstion  and  before  the 
appointment  of  his  trustee,  sold  all  of  its 
aasetH  with  the  consent  of  a  majority  of 
the  atnckhohlcrs,  nlto  knew  of  the  bank- 
ruptcy, and  tlint  a  trustee  was  imminent, 
and  tiiat  the  bankrupt  c^itatc  had  an  in- 
terest  in   the   projierty  conveyed.     Instead 


of  accepting  a  consideration  which  was  o 
value  to  the  bankrupt  estate,  they  accepts 
one  which  wholly  disregarded  his  interesti 
except  to  cancel  the  debts  of  the  banknip 
to  the  vendee,  which  created  an  illegal  prel 
erenee.  It  was  held  that  the  trustee.  aft« 
his  appointment,  became  beneficially  intei 
ested  as  a  stockholder  and  could  Ble 
stockholder's  hill  in  equity  to  vacate  tb 
sale  for  alleged  abuse  by  the  majorit] 
Creenhall  v.  Carnegie  Tniat  Co.  (D.  C,  > 
Y.),  SS  Am.  B.  R.  300,  180  Fed.  812. 

Statutory  liabilities  of  dirvctors. — When 
by  statute,  the  directors  are  personall 
made  liable  in  case  debts  are  contracted  i 
excess  of  the  Bxed  amount  of  the  cspiti 
stock,  or  in  any  other  contingency,  the  ei 
istcnce  of  this  liability  is  no  reason  for 
refusal  to  call  in  and  collect  unpaid  stoc 
subscriptions.  Such  liability  is  not  an  »' 
■et  of  the  bankrupt  corporation,  but  is  n 
curity  for  the  creditors.  ■  The  trustee  i 
bankruptcy  has  no  right  to  pursue  this  ren 
edy.  In  re  Crystal  Springs  Water  Co.  (1 
C,  Vt.l.  3  Am.  B.  R.  194.  96  Fed.  945, 

Recovery  of  premium  fraudulently  psi 
by  bankrupt.— The  contract  of  an  insui 
ance  company  to  pay  a  person  an  annuil 
of  $1,000  a  year  for  life,  beginning  July 
1916,  in  consideration  of  S3,830,  paid  i 
him  in  1901  in  fraud  of  creditors,  ia  wholl 
executory,  and  his  trustee  in  bankruptc; 
in  1007,  may  elect  to  cancel  the  contrsi 
and  recover  the  consideration  for  the  beni 
fit  of  creditors.  Smith  v.  Mutual  Life  In 
Co.  (C.  C.  Mass.i,  34  Am.  B.  R,  514,  n 
Fed.  510.  s.  c,  19  Am.  B.  B.  707,  158  F*' 
365. 

Fraudulent  traosfers.— A  trustee  in  bani 
rujitcy.  of  a  firm  and  its  members  ms 
maintain  an  action  to  set  aside  transfei 
made  by  the  firm  and  its  members  with  ii 
tent  to  hinder,  delay  and  defraud  creditor 
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the  same  title  to  property  in  the  custody  of  the  court  that  a  creditor,  holding 
an  execution  or  other  lien  by  legal  or  equitable  proceedings  levied  agains^t 
that  property,  would  have  under  a  State  law;  and,  as  to  property  not  in 
the  custody  of  the  court,  that  the  trustee  should  stand  in  the  position  of  a 
judgment  creditor  holding  an  execution  returned  unsatisfied,  thus  entitling 
him  to  proceed  against  the  assets  in  the  same  manner  as  a  judgment  creditor.*^ 
d,  Piurpose  and  effect  of  amendmeiit  of  1910. —  Prior  to  the  amendment  of 
1910  the  trustee  was  not  clothed  with  the  privil^es  of  a  judgment  creditor.^ 
The  trustee's  title  as  against  a  claim  under  an  unrecorded  conditional  sale,, 
tliough  the  State  law  required  record,  did  not  prevail.'^  It  was  to  obviate 
this,  among  other  things,  that  section  47,  ckuse  2,  subsection  a,  of  the  act 
was  amended  by  inserting  the  words  "And  such  trustees,  as  to  all  property 
in  the  custody  or  coming  into  the  custody  of  the  bankruptcy  court,  shall  be 
deemed  vested  with  all  the  rights,  remedies,  and  powers  of  a  creditor  holding 
n  lien  by  legal  or  equitable  proceedings  thereon."  ^  A  further  object  was  to 
vest  in  the  trustee  the  same  right  to  attack  secret  unrecorded  liens,  where 
rtcord  was  required  by  the  State  law,  as  was  given  to  the  judgment  creditors 
and  others  under  that  law.^^The  class  of  cases,  unprovided  for  by  .the  original 
act,  and  intended  to  be  reached  by  the  amendment,  was  that  in  which  no 
creditors  had  acquired  liens  by  legal  or  equitable  proceedings  and  to  vest  in 
rhe  trustee  for  the  interest  of  all  creditors  the  potential  rights  of  creditors 
potential  with  such  liens.*^**     The  language  is  readily  susceptible  of  this 


B&rker  v.  Franklin,  8  Am.  B.  R.  468,  37 
Misc.  292,  75  N.  Y.  Supp.  305. 

Sale  of  property  by  bankrupt  and  part- 
ner.—Where  a  bankrupt  and  his  partner 
conducting  a  general  soda  fountain  busi- 
ness sell  their  entire  stock,  business  and 
fixtures  to  the  father-in-law  of  the  partner 
and  the  father  continues  the  business  un- 
der the  original  firm  nam^,  the  trustee  of 
the  bankrupt  cannot  have  the  sale  set  aside 
because  the  vendee  left  the  property  in  the 
posRession  of  tlie  partner  who  created  a 
lar^^e  amount  of  debts,  credit  being  given 
on  the  strength  of  the  possession  of  the 
property.  In  re  Young  (D.  C,  Ga.),  31  Am. 
B.  R.  82. 

37.  See  House  Committee  Report  on 
Amendatory  Act  of  19tO.  See  Bank  of 
North  America  v.  Penn.  Motor  Co.  (Pa. 
^up.  Ct.).  31  Am.  B.  R.  395;  Sattler  v. 
Slowinsky  (D.  C,  Pa.).  28  Am.  B.  R.  729; 
In  re  Snelling  (D.  C.  Mass.),  29  Am.  B.  R. 
818. 

38.  Priyileges  of  trustee  prior  to  amend- 
ment of  1910. —  The  trustee  in  bankruptcy 
of  one  who,  prior  to  his  insolvency,  paid 
the  consideration  of  a  conveyance  to  an- 


other is  not  clothed  with  the  privileges  of  a 
judgment  creditor,  and  cannot  attack  the 
conveyance  in  that  the  bankrupt  never  had 
a  fee  or  any  legal  or  equitable  interest  in 
the  lands.  London  v.  Epstein  (Sup.  Ct., 
App.  Div.,  N.  Y.),  24  Am.  B.  R.  557. 

39  Crucible  Steel  Co.  v.  Holt  (C.  C.  A., 
6th  Cir.),  23  Am.  B.  R.  302,  174  Fed.  127. 

40.  Statement  of  Representative  Shirley 
to  the  House  of  Representatives,  Congres- 
sional Record,  6l8t  Congress,  2d  session,  pp. 
2552-4. 

40a,  In  re  Smith   (D.  C,  Wis.),  29  Am. 

B.  R.  527,  as  to  effect  of  failure  to  refile 
chattel  mortgage. 

40b.  Potential  rights  of  creditors. —  In 
the  case  of  Pacific  State  Bank  v.  Coats  (C. 

C.  A.,  9th  Cir.),  30  Am.  B.  R.  655,  the  court 
quotes  the  text  unto  and  says :  "  The  pur- 
pose of  this  amendment  is  to  vest  in  the  trus- 
tee for  the  intere-st  of  all  creditors  the 
potential  rights  of  creditors  possessing  or 
holding  liens  upon  the  property  coming  into 
his  custody  by  legal  or  equitable  proceed- 
ings. The  trustee  no  longer  stands  in  the 
shoes  merely  of  the  bankrupt,  with  the 
limited  rights  of  the  bankrupt  to^  attack 
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ci>U:}ti'uctloii.  It  recites  tbat  such  trustees  "  shall  be  deemed  vested  wit 
all  the  rights,  remedies  and  powers  of  a  creditor  holding  a  lieu  by  legal  c 
equitable  proceedings  thereon."  This  language  aptl;  refers  to  such  riglit 
r(^iedied  and  powei's  a^  a  creditor  holding  sucli  a  lien  is  entitled  to  undt 
the  law,  rather  than  to  the  rights  remedies  and  powe^  of  a  creditor  wh 
bad  actually  fastened  a  lien  on  the  property  of  the  bankrupt  efitaie."     It  h: 

to  th«  property  should  renutin  in  the  rendi 
until  fully  paid  for  wfts,  under  the  law  • 
PenoHflvania,  void  as  against  bankrupt 
creditors  and  so  void  ai  agBinat  bankrupt 
trustee  under  section  4T-a  (2>  of  the  bani 
ruptcy  act,  as  amended  in  1910.  Id  i 
Hsrtdagen  (D.  C,  Pa.),  26  Atn.  B.  B.  S3 
It  is  true  that  the  case  of  In  re  Lau 
man  (D.  C,  Ky.),  2S  Am.  B.  R.  1S6.  li 
Fed.  647,  conBictB  witb  the  view  aUt^d  i 
the  text.  In  this  case  a  computing  £ca 
had  been  sold  to  tlie  bankrupt  upon  a  ro\ 
tract,  which  was  never  recorded,  tbat  lit 
should  remain  in  the  vendor  until  tl 
agreed  price  was  fully  paid,  a  portion  • 
which  was  still  due  at  the  tirae  of  adjud 
cation.  Under  tlic  settled  law  of  Kentuck 
this  contract  constituted  a  sale  and  a  mar 
gage  back  to  the  vendor  to  secure  the  prit' 
but  WHS  valid,  wiiether  recorded  or  nn 
aa  between  the  partioa  and  as  against  gfi 
eral  creditors  liaviiig  no  liens.  It  was  hrl 
that  it  was  immaterial  whether  the  othi 
debts  of  the  bankrupt  were  created  befoi 
or  after  the  mortgage  in  question  wa»  gwe 
unless  a  lien  on  the  computing  scale  in  fsvi 
of  some  other  creditor  was  otherwise  »• 
quired  previous  to  the  adjudication,  that 
was  immaterial  that  the  martgHRe  waj<  ni 
acknowledged  of  recorded  and  tliat  no  ei" 
lien  having  been  otherwise  acquired,  it 
vendor  had  a  preferred  claim  a^  agametti 
Bcale  or  the  proceeds  of  tbe  sale  thereo 
under   aection  6t-b   (S)   of  the  bankrufU 


unrecorded  liena  which  may  be 'valid  and 
unimpeachable  by  the  bankrupt;  but  the 
amendment  by  operation  of  law  vests  in 
itiia  a  lien  equivalent  to  such  as  would  be 
acquired  by  legal  or  equitable  proceedings 
upon  the  property  coming  into  his  custody 
by  virtue  of  the  bankruptcy  proceed inge.' 
41.  In  re  Bazemore   (D.  C,  Ala.)   26  Am. 

B.  R.  494;    In   re   Calhoun   Supply  Co.   (C. 

C,  Ala,).  26  Am.  B.  R.  926;  Sturdivant 
Bank  v.  Schade  {C.  C.  A.,  8th  Cir.},  27  Am. 

B.  R.  6T3;  Matter  of  Stern  {D.  C,  Ohio), 
30  Am.  B.  R,  694;  Matter  of  Lane  Lumber 
Co.  (D.  C,  Idaho),  31  Am.  B.  R.  792;  Mat- 
ter of  Superior  Drop  Forge  &  Mfg.  Co.  (D. 

C,  Ohio),  31  Am.  B.  K.  4SS,  quoting  text. 
The  effect  of  the  amendment  of  1910  to 

section  47-a  of  the  bankruptcy  act  is  to 
collectively  put  the  creditora  of  a  bankrupt 
in  the  position  of  judgment  or  attacliing 
creditors  by  representation  and  enables  the 
trustee  to  avoid  the  lien  of  a  chattel  mort- 
gBge  given,  prior  to  the  amendment,  by  the 
haiikrupt  on  merchandise  retained  by  him 
under  circumstances  whicli  made  such  mort- 
gage void  as  to  creditors.  In  re  Hammond 
{D.  C,  Ohio).  26  Am.  B.  R.  336. 

Petitioner  delivered  to  bankrupt  certain 
farm  implements  pursuant  to  agreements, 
contemplating  a  sale,  wherein  bankrupt 
agreed  to  hold  the  property  in  trust  for  the 
petitioner  to  secure  it  for  the  purchase 
price  of  aamo.  Certain  terms  of  credit  were 
given,  bankrupt,  however,  agreeing  to  turn 
over  upon  demand  all  notes,  caah,  checks, 
and  book  accounts  received  by  him  or  aris- 
ing out  of  the  sale  of  the  property,  which 
when  so  surrendered  were  to  be  credited 
to  bankrupt  as  pnyment  on  account  of  the 
purchase  price.  It  was  provided  that  pe- 
titioner could  terminate  the  contract  at  any 


■    hy   I 


ting  1 
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tislied  that  bankrupt  was  not  e 
titled  to  the  credit  extended,  and  it  was  ft 
ther  stated  that  the  written  agreement  cc 
tained  all  the  "conditions  of  the  sale." 
iviix  held  that  the  agreemcntfl  were  contrai 
of  .iiilc;  ti'sit  the  provisliin  tlxTein  that  ti 


act. 

Bankrupt  executed  and  delivered  a  hi 
of  sale  for  a  motor  truck  to  petitioner  «l 
had  paid  the  full  value  thereof  in  cas 
bankrupt  agreeing  to  deliver  the  truck  aft 
directions  being  given  therefor.  The  iruci 
which  t>oro  bankrupt'^  name  painted  on 
in  liirge  letters,  waa  thus  permitted  to  r 
main  in  its  possession  and  use.  being  ke] 
at  ft  gflrnge  where,  when  bankruptcy  inte 
vened,  it  was  being  held  under  an  attar! 
ment  in  a  suit  by  the  garage  cnmpsnj'  f< 
fctorHSc  charges  and  supplies.  Upon  a  jip' 
lion    to   reclaim    the   properly   it   sppearf 
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been  held  that  the  lien  thus  acquired  by  the  amendment  reaohes  generally 
all  the  pi'operty  which  comes  into  the  possession  of  the  court  and  is  not 
limited  specially  to  property  which  is  subject  to  unrecorded  chattel  mort- 
gages or  contracts  of  conditional  sale.*^*  This  construction  of  the  amend- 
ment does  not  conflict  with  section  64-^b  (5)  relating  to  priority  of  debts.*^ 
It  ha§  been  held  that  a  trustee  may  object  to  the  priority  of  a  claim  based 
vpon  a  mortgage  given  as  security  and  recorded  within  the 'four  months' 
period,  and  the  referee  may  detefrmine  the  question  of  preference  in  a  proper 
case.***  The  words  "  creditor  holding  a  lien  by  legal  or  equitable  proceed- 
ings "  include  a  judgment  creditor,  holding  an  execution  lien.  The  purpose 
of  Congress  was  to  embrace  within  these  words  every  class  of  creditors  with 
liens  by  legal  or  equitable  proceedings  favored  by  the  varying  registration 
kws  of  each  of  the  States.  The  registration  laws  of  some  States  include 
but  one  of  many  classes  of  such  creditors.  In  that  case  the  purpose  of 
Congress  is  not  to  be  frustrated  as  to  the  included  class  because  other  classes 
included  in  the  amendment  were  not  included  also  in  the  registration  act 
of  that  particular  State.     The  breadth  of  language  was  used  for  the  purpose 


that  the  law  of  Massachusetts  requires  de- 
livery in  order  to  make  a  purchaser's  title 
good  against  subsequent  purchasers  witliout 
notice  or  attaching  creditors.  Held,  that 
the  trustees  in  bankruptcy,  being  rested 
-with  the  rights,  remedies  and  powers  of  a 
lien  creditor  by  virtue  of  the  amendment  of 
1910  to  section  74  of  the  Bankruptcy  Act, 
was  entitled  to  the  property  as  against 
bankrupt's  vendee.  In  re  Waite-Robbins 
Motor  Co.  (D.  C,  Mass,),  27  Am.  B.  R.  541. 

Property  procured  by  fraudtilent  repre- 
sentations.—  Where  vendors  at  the  earliest 
opportunity  rescind  a  sale  of  property  to  a 
bankrupt,  procured  by  the  latter's  fraudu- 
lent representations,  and  under  the  State 
law  the  rights  of  the  defrauded  vendor  pre- 
vail over  the  claims  "of  a  creditor  holding 
a  lien  by  Oegal  or  equitable  proceedings 
thereon,"  the  trustee  in  bankruptcy  ac- 
quires no  title  to  such  property  under  sec- 
tion 47-a  (2)  Matter  of  Oold  (C.  C.  A..  7th 
Cir),  31  Am.  B.  R.  18. 

41a.  In  re  Whatley  Bros.  (D.  C,  Ga.),  29 
Am.  B.  R.  54. 

42.  Construction  with  section  64b  (6). — 
In  re  Calhoun  Supply  Co.  (C.  C.  Ala.i,  26 
Am.  B.  R.  528,  and  In  re  Bazemore  (D,  C 
Ala.K  26  Am.  B.  R.  494,  the  court  said: 
*The  construction,  necessary  to  effectuate 
the  intention  of  Congress,  does  not  seem  to 
^p  to  make  the  amended  section  conflict 
with  section  64-b,  clause  5.    lender  the  Sate 


law  the  conditional  vendor  has  no  priority 
over  judgment  creditors  without  notice, 
and  the  amendment  to  the  Bankruptcy  Act 
places  the  trustee  in  that  category.  As 
against  his  right  as  conferred  by  the 
amended  section  of  the  Act,  the  conditional 
vendor  has  no  priority  and  the  order  of 
payment  provided  for  by  section  64  is  not 
therefore  interefered  with  by  not  allowing 
the  conditional  vendor  priority  of  payment." 
But  in  In  reLausman  (D.  C,  Ky.).  25  Am. 
B.  R.  186.  183  Fed.  647,  it  has  been  held 
that  the  qucHtions  involved  do  not  de- 
pend upon  what  sort  of  title  the  trustee 
may  take  to  tlie  property  coming  into  his 
custody  as  provided  by  the  amendment  of 
1910  to  section  47-a  (2)  of  the  bankruptcy 
act.  but  upon  how  that  property  is  required 
to  be  distributed  under  section  64-b  (5) 
thereof. 

42a.  In  re  Lorch  &  Co.  (D.  C,  Ky.V,  28 
Am.  B.  R.  784. 

In  respect  to  real  property  which  is  in 
the  possession  of  a  person  other  than  the 
bankrupt  under  an  oral  purchase  thereof, 
the  trustee  holds  no  better  title  than  the 
bankrupt,  and  is  not  entitled  to  the  prop- 
ertv.  since  under  the  amendment  he  has 
merely  the  rights  of  "  a  creditor  holding 
an  execution."  In  re.  Snelling  (D.  0.. 
Mass.).  29  Am.  B.  R.  818.  affd.  30  Am.  B. 
R.  r^^). 
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of  gatbcring  in  all  clessee  protected  by  all  local  registration  actB."  Thi 
provision  of  the  bankruptcy  act  puts  tbe  tniatee,  in  so  far  as  the  assets  <: 
the  estate  are  concerned,  in  the  position  of  a  lien  creditor,**  but  does  nc 
mcessarily  give  him  the  status  of  a.  purchaser  without  notice."*  His  ri^i 
in  respect  to  the  property  against  which  the  lien  is  asserted  flow  from  th 
amendment  and  not  from  the  creditors  of  the  estate,  for  whose  benefit  sucl 
rights  niiiL^t  bfe  exercised."''  If  property  coming  into  the  custody  of  the  couf 
be  claimed  by  another,  the  trustee  is  vested  with  all  the  rights,  remedies,  aD( 
powers  of  a  creditor  holding  a  lien  by  l^al  or  equitable  proceedings  thoreon 
An  agreement  therefore  which  would  previously  have  been  valid  betweei 
the  parties  —  such,  for  example,  as  a  contract  of  conditional  sale**  —  is  ni 
longer  necessarily  void  against  the  trustee.  H©  is  in  the  position  of  a  cred 
iior  holding  a  legal  or  equitable  lien,  and  the  agreement  is  to  be  scrutinizei: 
from  that  point  of  view.  Such  an  agreement,  purporting  on  its  face  to  bi 
a  contract  for  a  lease,  may  now  be  shown  by  the  trustee  to  be  a  contract  o: 
ccmditicHial  sale,  although  the  bankrupt  himself,  under  the  contract,  mi^t  bi 
eftopped  from  making  euch  assertion.**     The  section  as  amended  covera  thi 


48.  ]n  re  Calhoun  Supply  Co.  (C.  C, 
Ala. I,  36  Am.  6.  B.  52S. 

44.  In  re  HartdaRen  (D,  C.  Pa.),  38  Am. 

B.  B.  533. 

44b>  Matter  of  Superior  Drop  Forge  and 
Mfg.  Co.  (D.  C,  Ohio),  31  Am.  B.  B.  455. 
44b.  In  re  Farmers  Co-operative  Co.   (D. 

C.  N.   Dak.).   30   Am.    B.    fi.    190;    In    re 
O'Callaghan  I D.  C.,  MadS. ) .  30  Am.  B.  R.  97. 

4«.  Davis  V.  Crompton  (C.  C.  A.,  3<l  Cir.), 
20  Am.  B.  R.  53,  1S8  Fed.  735.  See  In  re 
Krueger  (D.  C,  Ky.l,  27  Am.  B.  R.  623. 

Validilj  of  nnrccorded  conditional  «al«  «■ 
agalast  tmatM;  amendment  of  1910;  con- 
stitntlonality. —  A  contract  of  conditional 
sale,  referring  title  in  the  conditlonHl  vendor 
until  the  property  sold  is  paid  for,  which 
by  State  law  it  invalid  unless  recorded,  aa 
against  creditors  and  lienors  of  tlie  con- 
ditional vendee  for  vaUie  and  without  no- 
tice, ia,  by  virtue  of  the  amendment  of  IBIO 
to  section  4T-a  (3),  void  aa  against  the  con- 
ditional vendee's  trustee  in  bankruptcy. 
Such  amendment  ii  not  nnconstitutional  as 
depriving  the  conditional  vendor  of  hia  prop- 
erty without  due  proceaa  of  law,  as  it  does 
not  violate  one's  oonBtitutional  rifrhts  to  re- 
quire him  to  conform  to  the  recordinR  acta 
of  the  State  in  which  he  has  his  property. 
In  re  Williamsburg  Knitting  Mill  (D.  C, 
Va.i.  37  Am.  B.  R.  178,  191  Fed.  871;  Hart 
V.  Emmfr^im-Brantingbam  Co.  )D.  C.  Mo.), 
311  Am.  H.  R.  all.  But  Pce  Big  Four  Ini- 
pUiiii'iit  Co.  v.  Wright  {C.  C.  A.,  8th  Cir.), 


31  Am.  B.  B.  125;  In  Te  East  End  Mante 

4  Tile  Co.  ( D,  C,  Pa. ) ,  29  Am.  B.  R.  793, 

46«.  In  re  Nuckols  (D.  C,  Tenn.),  29  Am 

B.  R,  867. 

Power  to  avoid  unrecorded  contract  o 
conditional  sale. —  A  trustee  in  bankruptiy 
in  respect  to  an  unrecorded  contract  of  con 
ditional  sale  whereby  goods  liave  been  de 
livered  to  the  bankrupt  and  the  title  re 
tained  by  the  conditional  vendor,  liaa  thi 
same  righti  aa  a  creditor  holding  a  lien  b] 
legal  proceedings;  and  it  is  not  necessiT^ 
to  his  rightA  that  there  should,  in  fact,  ban 
been  auch  lien  creditora  when  the  petitioi 
in  bankruptcy  ie  filed.  In  re  Dancy  Hard 
trare  &  Furniture  Co.  (D.  C,  Ala.),  2S  An 
B.  B.  444. 

Validity  of  nniecordod  contract  aa  afaiaai 
tmatee. —  By  virtue  of  the  amendment  ol 
1910  to  this  section  a  trustee  in  bankruptcy 
as  respects  property  held  by  a  bankrupi 
under  an  unrecorded  contract  of  conditiona 
sale,  is  vented  with  all  the  "rights,  remf 
dies,  and  powers  of  a  creditor  holding  a  lid 
by  legal  or  equitable  proceedings,"  am 
where  property  was  delivered  to  bankrupi 
under  a  contract  of  conditional  sale,  not  re 
corded  as  required  by  the  Georgia  statute 
Ihe  trustee's  rights,  as  to  such  property  ami 
the  proceeils  thereof,  are  superior  to  thow 
of  the  conditional  vendor.  In  re  Farniets' 
Supply  Co.   (D.  C,  Ca.'l.  38  Am.  B.  R,  53 J, 

4«.  In  re  Franklin  Lumber  Co.  (I).  C. 
Pa.  I.    26    Am.    B,    R.    37    ( rev'd   on   other 
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rights  of  creditors  under  a  chattel  mortgage  which  is  void  as  to  such  cred- 
itors under  the  laws  of  the  State  where  made,  end  the  trustee  may  enforce 
such  rights  as  against  the  mortgagee  to  the  3ame  ejctent  as  the  creditors  might 
have  done.*'*  So  too,  the  trustee  may  attack  a  contract,  in  form  a  bailment, 
iind  show  that  it  is  contract  for  a  conditional  sale  and  therefore  invalid  as 
to  lien  creditors.*^  Under  the  section  as  so  amended  the  trustee  becomes 
vesited  with  all  the  rights  of  a  judgment  creditor  as  to  real  property  trans- 
ferred more  than  four  months  prior  to  the  filing  of  the  petition.*^  The 
tnistee  is  not  required  to  allege  in  an  action  under  this  clause,  to  recoven- 
pT>)perty  fraudulently  transferred,  that*  a  deficiency  of  assets  exists/"*     It 

pounds,  2S  Ajn.  B.  R.  699),  holding  that 
whenever  a  judgment  creditor  may  attack 
a  contract,  in  form  a  bailment,  on  the 
ground  that  it  is  really  a  conditional  sale, 
and  may  support  the  attack  by  competent 
and  relevant  evidence  that  throws  light  on 
the  true  meaning  of  the  contract — the  trus- 
tee has  the  same  right*  The  mere  form  of 
the  agreement  does  not  bind  him,  as  it 
might  bind  the  bankrupt;  see  also  In  re 
<?aglione  A  Son  (D.C.,Pa.),  22  Am.  B.  R.  694. 

The  trustee  may  retain  chattels  sold  to 
the  bankrupt  under  a  conditional  sale  in 
a  jurisdiction  where,  if  he  has  really  sold 
U  and  has  also  parted  with  the  possession, 
the  conditional  vendor  cannot  enforce 
against  execution  creditors  a  condition  that 
he  is  to  retain  the  title  until  the  price  is 
paid,  and  this,  even  though  the  transaction 
lias  been  declared  by  the  parties  to  be  a 
bailment,  if  the  court  is  satisfied  that  a  sale 
>vith  a  condition  as  to  title  annexed  was 
really  intended.  In  re  Gehris-Herbine  Co. 
(D.  C,  Pa.),  26  Am.  B.  R.  470;  In  re  Har- 
rington (D.  C,  Mass.),  29  Am.  B.  R.  690. 
in  which  case  Referee  Olmstead  discusses 
▼ith  characteristic  clearness  the  circum- 
stances which  lead  to  the  enactment  of  this 
amendment,  and  the  rights  of  trustees  in 
respect  to  chattels  sold  on  condition,  or  by 
bill  of  sale,  the  possession  remaining  in  the 
bankrupt. 

46a.  In  re  Geiver  (D.  C,  So.  Dak.),  28 
Am.  B.  R.  413. 

4«b.  In  re  Gaghone  k  Son  (D.  C,  Pa.),  28 
Am.  B.  R.  694. 

47.  In  re  Downing  (D.  C,  N.  Y.),  27  Am. 
B.  R.  309,  affd.  29  Am.  B.  R.  228. 

Sale  of  real  estate  free  from  claim  for 
dower;  law  ef  Pennsylvania. —  Since  by  the 
amendment  of  1910  to  section  47a  (2)  of 
the  Bankruptcy  Act,  a  trustee  in  bank- 
^ptcy,  in  so  far  as  the  assets  of  the  estate 


are  concerned,  is  in  the  position  of  a  lien 
creditor,  and  since  under  the  law  of  Penn- 
sylvania, a  lien  creditor  can  issue  execution 
and  by  a  sale  thereunder  divest  the  wife  of 
a  debtor  of  her  dower  interest  in  real  estate, 
the  trustee  of  a  bankrupt  may,  by  a  sale  in 
bankruptcy,  divest  the  bankrupt's  wife  of 
her  interest  in  her  husband's  real  estate, 
without  her  consent.  In  re  Freedman  (D. 
C,  Pa.),  29  Am.  B.  R.  135. 

47a.  Kraver  v.  Abrahams  (D.  C,  Pa.), 
29  Am.  B.  R.  365. 

48.  In  re  Hammond  (D.  C,  Ohio),  26 
Am.  B.  R.  335. 

Effect  of  failure  to  amending  section  70. 
— Although  the  amendment  of  1910  to  the 
bankruptcy  act.  increasing  the  rights  of  a 
trustee  in  bankruptcy  to  those  of  a  lien 
creditor,  should  more  properly  have  been 
made  to  section  70,  which  deals  with  prop- 
erty as  to  which  the  trustee  acquires  title, 
than  to  section  47,  wliich  relates  more  par- 
ticularlv  to  the  duties  of  a  trustee,  it  does 
not  follow  that  it  should  necessarilv  have 
been  so  made,  or  that  it  is  any  the  less 
effective  because  having  been  made  to  the 
latter  section,  the  intention  of  Congress 
having  been  clearly  expressed  by  the  terms 
of  th«  amendment.  In  re  Williamsburg 
Knitting  Mill  (D.  C,  Va.),27  Am.  B.  R.  178. 

49.  Matter  of  Sterne  &  Levi  (D.  C,  Tex.), 
26  Am.  B.  R.  535.  540. 

Trustee  no  longer  in  position  of  bankrupt. 
—  In  the  case  of  In  re  Nelson  (D.  C,  S. 
Dak.),  27  Am.  B.  R.  272,  275,  the  court 
said:  "  Under  section  47,  subd.  *  a,*  2  of  the 
Bankruptcy  Act,  as  amended  in  1910,  if 
property  coming  into  the  custody  of  the 
court  be  claimed  by  another,  the  trustee  is 
vested  with  all  the  rights,  remedies,  and 
powers  of  a  creditor  holding  a  lien  by  legal 
or  equitable  proceedings  thereon.  Applying 
its  plain  interpretation  to  this  section  and 
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K-ems  that  this  language  might  have  found  a  more  appropriate  place  in  se 
tion  70  of  the  act,  but,  however  that  may  be,  it  is  plain  that  the  two  aectioi 
miiBt  now  be  conetnied  together  and  that  the  trustee  can  no  longer  be  aai 
to  have  the  limited  title  of  the  bankrupt.**  He  no  longer  "  stands  in  t^ 
flboes  of  the  bankrupt."  "  De^^isions  holding  that  a  trustee  has  no  othi 
right  than  belonged  to  the  bankrupt  are  no  longer  controlling,"  The  amen 
ment  is  not  to  be  given  any  retroactive  eiTect,^"*  If  none  of  the  credito 
of  the  bankrupt  had  a  lien  by  judgment  or  otherwise  against  the  proper! 
in  question,  the  amendment  does  not  increase  the  trustee's  Tighte,  but  as  i 
such  property  he  stands  in  the  shoes  <cd  the  banknipt,"* 

e.  Sales  by  truatees. —  The  duty  of  trustees  concerning,  and  the  pracJii 
on,  sales  of  assets  of  the  estate  is  also  considered  under  section  seventy.  1 
the  appointment  of  an  auctioneer  the  trustee  is  to  be  guided  by  the  cour 
the  court  may  disapprove  tlie  selection  of  an  auctioneer  made  by  the  truale 
and  direct  him  to  select  another  designated  by  the  court.*' 

f.  Employment  of  attorneys. —  This,  too,  is  considered  elsewhere."  A 
attorney  may  be  needed  to  aid  the  trustee  in  the  collection  of  tlie  proper 
of  the  estate.  It  would  be  the  trustee's  duty  in  such  «.  case  to  employ  sui 
attorney. 

If.  Eapidity  in  administration. —  This  is  required  not  only  by  subdivision 
of  this  subsection,  but  by  other  provisions  found  in  tlie  law  and  the  Gener 
Orders.^ 

h.  Accoontini:  for  interest. —  Subdivision  1  seems  unnecessary.  The  form 
statute  permitted  a  temporary  investment  of  the  funds  where  it  appeari 
that  distribution  mifrht  be  delayed  by  litigation."  The  court  or  referee  cou 
doubtless  order  this  now.  Thus,  there  might  be  some  interest  earned.  Tl 
frequ(  ncy  with  which  dividends  must  be  paid,"  however,  makes  any  acciim 
amendmpnt,  it  followa  that  an  agreemCTit  cruing- prior  to  its  passage,  «*  Hinelimiin 
which  would  have  been  binding  npon  and  Consolidated  Arizona  Smelting  Co.  |D,  I 
could  have  been  enforced  between  the  par-  Me.i,  29  Am.  B.  R.  893. 
ties  hereto  prior  to  the  amendment  of  1910  Rule     of     JDteipretatioa. —  The     aniFii 

no  longer  necessarily  binds  the  trustee.  His  ment  gives  a  rule  of  interpretation  r«(1i 
position  is  no  longer  tlie  same  aa  that  of  than  a  substantive  right,  and.  therefoi 
the  Imnkrupt,  but  he  ia  now  in  the  |)o«ition  Buch  amendment  is  applicable  to  a  conlra 
of  a  creditor  ho]<ling  a  legal  or  equitable  of  conditional  sale  made  prior  to  its  enai 
lien,  and  in  this  ease  the  conditional  sftle  ment,  which,  by  ^tate  law  in  force  st  t 
of  this  property  and  the  writing  above  Bet  time  it  was  made,  IB  invalid  beoanse  n 
forth,  termed  a  '  warehouse  receipt,'  are  to  recorded.  In  re  Farmers'  Co-operative  t 
be  interpreted  exactly  rb  if  the  trustee  were  (D.  C,  N.  Dak.),  30  Am.  B.  R.  190. 
•  creditor  holding  such  lien.    In  re  Frank-  SOb.  In  re  Flatland  (C.  C.  A.,  9th  Cir. 

lin  Lumber  Co.   (D.  C,  Pa.),  36  Am.  B.  R.      38  Am.  B.  R.  476. 
:i7.  187  Fed.  281."  fll.  In  re  Benjamin    (C.  C.  A.,  8d  Cir. 

60.  In  re  Gehrii-Herbine  Co.  (D.  C,  Pa.),      14  Am.  B.  R.  481,  136  Fed.  175, 
S-6  Am.  B.  R.  470.  (2.  Pee  under  Sixty-two  of  this  wort. 

SOa,  Arctic  Ice  Macb.  Co.  v.  Armstrong  _  „ 

County  Trust  Co.    (C.  C.  A..  3d  Cir.l,   27  "'  '^"'P'"   ^^'•^'-   •*'^*'   »   *''*■   '" 

Am.  B.  R.  563;  In  re  Schneider  [D,  C,  Pa.),      ^''"""   ^'"^' 
29  ,4m.  B.  R,  469.  M-  K.  S„  E  5060. 

Ab  to  effect  of  amendment  on  rights  nc-  M.  Bankr.     Act,    !     65-b,     as    amendf 


M7.] 


Accounts  and  Reports. 


66S 


lation  of  interest  unlikely.  The  trusty  should,  if  possible,  arrange  with  the 
official  depository  for  interest  In  any  event,  all  interest  received  by  a  trustee 
must  be  accounted  for.  The  interest  accruing  on  interest-bearing  assets 
must  be  collected  and  accounted  for  by  the  trustee.^ 

i.  Deposits. —  Subdivision  3  of  this  section  makes  it  the  duty  of  the  trustee 
to  deposit  all  the  money  received  by  him  in  one  of  the  designated  depositories 
and  General  Order  XXIX  prescribes  the  method  of  withdrawal.  These 
provisions  of  the  act  and  the  General  Order  are  mandatory  in  form  and  were 
designed  to  insure  the  safety  of  the  funds,  rather  than  an  increment  by  way 
of  interest  while  they  were  idle.  But  it  seems  that  the  consent  of  all  the 
parties  interested  may  justify  a  departure  from  the  prescribed  rules.'^^ 

m.  ACCOUNTS  AND  RSPORTS. 

a.  In  general. — Subdivisions  6,  7,  8  and  10  relate  to  accounts  and  reports 
which  the  trustee  is  required  to  keep  and  submit.  These  subdivisions  seem 
redundant  If  a  trustee  follows  them  literally,  he  will  spend  much  of  his 
time  in  keeping  accounts  and  making  reports.  Stripped  of  surplusage 
and  read  in  with  General  Order  XVII,  the  trustee  is  required  (1)  generally, 
to  keep  regular  accoimts  of  receipts  and  disbursements,  and,  specially,  (2) 
to  prepare  and  file  an  inventory  of  the  estate  "  immediately  upon  entering 
upon  his  duties,"  (3)  to  report  the  condition  of  the  estate  within  the  first 
month  after  his  appointment,  and  every  two  months  thereafter,  unless 
excused  by  the  referee,  and  (4)  to  riiake  and  file  a  final  report  and  account 
at  least  fifteen  days  before  the  final  meeting.  All  this  in  addition  to  the 
twenty-day  report  on  exemptions.'®  But,  in  effect,  the  "  inventory  "  may  be 
but  a  summary  of  the  appraisers'  report  ;**  and  the  bi-monthly  reports  re- 
quired by  subdivision  (10)  are  rarely  made.  The  purpose  —  that  the 
trustee  shall  be  always  under  the  eye  of  the  creditors  and  the  referee  —  is 
apparent.  So  long  as  this  is  recognized,  a  trustee  will,  it  is  thought,  perform 
his  duty  satisfactorily,  even  though  he  does  not  always  have  an  accountant 
at  his  elbow.  A  trustee,  who  fails  to  obey  an  order  to  file  his  final  account, 
may  be  committed  for  contempt*^ 


seems  a  partial  reTersal  of  this  policy  of 
the  original  law. 

56.  Johnson  v.  Norris  (G.  C.  A.,  5th  Cir.), 
21  Am.  B.  R.  107. 

57.  See  Bankr.  Act,  §  63;  Huttig  Mfg. 
Co.  V.  Edwards  (C.  C.  A.,  8th  Cir.),  20  Am. 
B.  R.  349,  354,  160  Fed.  619. 

58.  General  Order  XVII. 

59.  Bankr.  Act,  see  f  70-b,  Form  No.  13. 

60.  Failure  to  obey  order  to  file  final  ac- 
count; contempt. —  The  trustee  of  a  bank- 
rupt, in  the  face  of  orders  requiring  him 
to  file  his  final  account,  having  held  up  the 


final  settlement  of  the  bankrupt's  estate 
for  more  than  a  year,  the  district  court  on 
October  27,  1910,  made  an  order  requiring 
the  trustee  to  file  his  account  by  Novem- 
ber 15,  1910,  or  in  the  alternative  to  be 
committed  to  jail  for  contempt.  On  No- 
vember 14,  1910,  a  petition  to  revise  such 
order  was  allowed.  It  was  held  that,  it 
being  necessary  to  consider  the  petition  as 
of  the  date  it  was  granted,  it  could  not  be 
presumed  that  the  court  intended  to  issue 
a  commitment  for  contempt  before  judgment 
of  conviction  should  have  been  pronounced; 
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b.  Pxactice. —  The  difference  between  an  account  and  a  report  abonld  be 
noted ;  an  account  should  deal  only  in  dollars  and  cents  f^  a  report  should  be 
a  running  summary  of  the  details  of  administration.  The  trustee's  report 
that  there  are  no  assets  seems  also  to  be  called  a  '^  return."^  The  word 
^'  statement "  is  also  used  of  a  report  where  there  are  no  assets.  Whatever 
these  papers  be  called,  they  should  conform  as  far  as  possible  to  the 
official  forms,  should  always  be  verified  by  the  trustee,  and,  if  reciting  dis- 
bursements, usually  be  accompanied  by  vouchers.  They  should  be  filed 
with  the  referee,  if  the  case  has  been  referred.  They  should  also  be 
audited  by  the  referee.^  This  seems,  however,  a  precautionary  provision, 
rather  than  a  requirement.  Accounts  are  usually  submitted  to  creditors  at 
meetings  called  for  that  purpose,^  and,  if  passed  by  them,  are  approved. 
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IV.  DISTRIBUTIOH. 

a.  In  general. —  Disbursements  must  be  made  by  check  or  draft  as  directed 
in  subdivision  4.  Dividends  are  to  be  paid  within  ten  days  after  they  are  de- 
clared as  directed  in  subdivision  9.  Some  authority  must  be  shown  for 
all  disbursements,  whether  in  dividends  or  otherwise.*^ 

b.  Expenses  of  admimstration. —  What  a  trustee  may  be  allowed  for  ex- 
penses of  administration  is  considered  elsewhere.^ 

c.  Payment  of  priorities. — So  also  of  his  duty  as  to  those  persons  entitled 
by  the  law  to  priority  of  payment.^^ 

d.  Dividends.—  Likewise  of  dividends  to  creditors  who  have  proved  their 
claims.®®  The  only  provision  here  is  that  dividends  must  be  paid  within  ten 
days  after  they  are  declared. 

c.  Method  of  payment. —  Subdivision  4  and  General  Order  XXIX  should 
be  read  together.     No  moneys  can  be  properly  disbursed  by  a  trustee  save 


that  no  such  judgment  being  disclosed  by 
'the  record;  and  the  order,  so  far  as  it  re- 
quired the  account  to  be  filed,  being  proper, 
the  petition  to  revise  the  order  must  be 
dismissed.  O'Conor  v.  Sunseri  (C.  C.  A., 
3d  Cir.),  26  Am.  B.  R  1. 

61.  Forms  Nos.  49  and  50. 

62.  Form  No.  48. 

63.  General  Order  XVII;  In  re  Baginsky 
(Ref.,  La.),  2  Am.  B.  R.  243. 

64.  See  Bankr.  Act,  §  58-a(6). 

65.  In  "  Supplementary  Forms,'*  post, 
will  be  found  a  final  order  of  distribution, 
including  a  dividend  sheet,  the  use  of  which, 
instead  of  Form  No.  51,  is  suggested.  See 
also  Hagar  and  Alexander's  Bankruptcy 
Forms;  In  re  Rude  (D.  C,  Ky.),  4  Am. 
B.  R.  319,  101  Fed.  805;  In  re  Hoyt  k 
Mitchell  (D.  C,  N.  Car.),  11  Am.  B.  R. 
T84,  127  Fed.  968. 

The  district  court  for  the  Eastern  District 


of  North  Carolina  has  adopted  and  dis- 
tributed rule  10  as  follows :  "All  funds  be- 
longing to  bankri^pt  estates  must  be  de- 
posited in  the  designated  depository  (sec- 
tion 47,  cl.  3,  Bankr.  Act),  and  disbursed 
only  by  check  or  draft  drawn  on  such  de 
pository  in  accordance  with  dividend  sheet 
prepared  by  referee  and  approved  by  the 
judge  (section  47,  cl.  4).  Such  checks  or 
drafts  niust  be  countersigned  as  provided 
by  general  order  29  of  the  Supreme  Court 
Depositories  and  trustees  not  observing  this 
rule  make  themselves  liable  on  their  bond 
and  to  attachment  for  contempt." 

66.  See  under  Section  Sixty-two  of  this 
work. 

67.  See  under  Section  Sixty-four  of  this 
work. 

68.  See  under  Section  Sixty-five  of  this 
work. 
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''  by  check  or  draft  on  the  depository.^'  The  provisions  of  the  statute  and 
General  Order  should  be  strictly  followed,^  and  where  payments  have  been 
made  without  compliance  therewith  they  have  been  disallowed.''^  Thus^ 
if  deposited  in  the  district  court,  money  can  be  withdrawn  only  by  a  check 
or  warrant,  signed  by  the  clerk  and  countersigned  by  the  judge,  or  by  ^^  a 
referee  designated  for  that  purpose."^^  The  quoted  words  are  usually  availed 
of  in  composition  casesJ^  While,  if  the  money  is  deposited  by  the  trustee^ 
the  referee  must  coimtersign  each  cheek.  Payments  should  not  be  made 
upon  orders  drawn  by  the  referee.'*  The  requirements  of  the  Greneral  Order 
as  to  stub  entries,  numbering  and  the  like,  should  be  observed.  Checks 
should  always  run  to  and  be  by  the  trustee  mailed  or  delivered  to  the  creditors, 
unless  the  power  of  attorney  specifically  authorizes  the  attorneys  to  receive 
and  receipt  therefor.'^  In  disbursing  dividends,  a  combination  check  and 
receipt,  the  latter  attached  to  the  check  but  marked  off  from  it  by  a  per* 
forated  line,  and  containing  a  statement  that  the  check  will  not  be  paid  on. 
presentation  unless  the  receipt  is  filled  out  and  signed,  has  }>een  found  con- 
venient'^ Trustees  will  also  find  it  time  saving  to  recite  on  the  face  of  the 
cheek  the  name  and  nxunber  of  the  estate,  whether  it  is  a  first,  second,  or 
final  dividend,  and  the  rate  per  cent.'®  To  this  end,  dividend  checks,  if 
numerous,  should  be  specially  printed ;  if  not,  the  use  of  rubber  stamps  con- 
taining the  suggested  information  will  be  found  inexpensive  and  effective^ 
But  checks  should  not  be  signed  or  countersigned  by  such  a  stamp. 

f.  Trustee's  supplemental  report. —  Though  not  required,  safety  seems  to 
suggest  that  the  trustee  file  a  supplemental  report  after  the  distribution  is 
complete.  This  should  show  every  allowance  or  expense  paid  and  every 
individual  disbursement;  and  vouchers,  signed  by  the  creditors  and  others 
and  numbered,  if  possible,  to  correspond  to  the  check  numbers,  or  attached 
to  the  returned  checks,  should  be  filed  at  the  same  time.  Not  until  such  re- 
port is  filed  should  the  trustee  be  discharged." 


V.  MISCELLANEOUS  DUTIES. 

a.  Setting  apart  exemptions. —  While  exemption  rights  depend  upon  State 
statutes,  the  manner  of  claiming  such  exemptions  and  of  settLog  apart  and 
awarding  them  is  regulated  by  the  bankruptcy  act'®    Subdivision  11  of  this 


«9.  In  re  Cobb  (D.  C.^ N.  Car.),  7  Am.  B. 
R.  202,  112  Fed.  655. 

70.  In  re  Hoyt  &  Mitchell  (D.  C,  N. 
Car.),  11  Am.  B.  R.  784,  127  Fed.  968.  And 
see  In  re  Hoyt  (D.  C,  N.  Car.),  9  Am.  B. 
H.  574,  119  Fed.  987. 

71.  General  Qrder  XXIX. 

72.  Compare  lUkder  Section  Twelve  of 
this  work. 

78.  In  re  Cobb  (D.  C,  N.  Car.),  7  Am. 
B.  R.  202,  112  Fed.  655. 


74.  See  Form  No.  dO;  Form  No.  ^1  is  not 
enough. 

76.  See  *'  Supplementary  Forms/'  post; 
Hagar  and  Alexander's  Bankruptcy  Forms. 

76.  See  Rule  14(10)  in  the  diatrict  of 
Western  New  York,  1  N.  B.  N.  115. 

77.  Compare,  however,  to  the  contrary^ 
Form  No.  51. 

7&  Bankr.  Act,  §  2(11);  In  re  Gerber 
(C.  C.  A,,  9th  Cir.),  26  Am,  B.  R.  608. 
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section  requires  the  trustee  to  set  apart  and  report  the  value  of  the  bank- 
rupt's exemptions.  In  this  connection  section  six  should  also  be  consulted. 
Preliminary  to  this,  the  trustee  must  ^^  set  apart  the  bankrupt's  exemptions 
and  report  on  the  items  and  estimated  value  thereof."  He  should  thereupon 
surrender  possession  of  such  property  to  the  bankrupt^®  This  should  be  done 
Tvithin  twenty  days  after  the  trustee  receives  notice  of  his  appointment^ 
Thus,  the  trustee  acts  in  a  quasi-judicial  capacity  in  the  first  instance,  and, 
if  there  is  no  exception  taken,  the  referee  usually  approves.  But  any  creditor 
may  take  exception  to  the  trustee's  action.®^  If  exception  is  taken,  the  prac- 
tice is  defined  in  General  Order  XVII,  This  whole  subject  was  also  regu- 
lated by  a  general  order  imder  the  former  law.^ 

b.  Famishing  information. —  The  trustee's  duty  here  is  similar  to.  the 
referee's.^  He  is  also  liable  to  the  same  penalties.®*  This  duty  is  akin  to 
that  of  frequent  accoimtings,  the  latter  seeming  for  the  whole  body  of 
creditors,  the  former  for  any  individual  who  may  request  Any  person 
interested  in  the  bankrupt  estate  has  a  right  to  an  inspection  of  the  accounts 
and  papers  of  the  trustee,®*  and  to  any  information  in  respect  to  the  estate 
which  the  trustee  can  impart.®®  It  is  not  thought,  however,  that,  in  an8we^ 
ing  inquiries  by  mail,  the  trustee  can  use  the  "  official  business  "  envelope, 
as  can  the  referee.    Cases  under  the  former  law  are  still  in  point®^ 


79.  In  re  Soper  (D.  C,  Nebr.)>  22  Am. 
B.  R.  868,  173  Fed.  116.  The  trustee  takes 
no  title  to  exempt  property  and  it  is  hU 
duty  to  set  the  same  apart  as  soon  'as  prac- 
ticable. In  re  Goodman  (C.  C.  A.,  5th 
Oir.),  23  Am.  B.  R.  504,  174  Fed.  644. 

Duty  of  trustee  to  set  apart  exemptions.— 
In  the  case  of  In  re  Andrews  &  Simonds 
(D.  C,  Mich.),  27  Am.  B.  R.  116,  120,  the 
court  said:  "  There  is  nothing  in  the  bank- 
ruptcy law  except  the  above  caption  to  the 
official  form  of  schedule,  which  either  re- 
-quires  or  even  suggests  that  the  bankrupt 
must  specify  the  articles  in  a  stock  of 
goods  which  he  claims  as  his  exemption. 
On  the  contrary,  the  law  expressly  lays 
upon  the  trustee  the  duty  to  select  and  set 
apart  the  exemption.  In  other  words,  if 
the  bankrupt  has  clearly  indicated  his  in- 
tention not  to  waive  his  exemption  and  has 
also  specified  the  particular  class  of  prop- 
erty owned  by  him  from  which  he  claims 
his  exemption,  it  then  becomes  the  duty  of 
the  trustee  to  select  and  sever  the  exem]*- 
tion  from  the  mass  of  property  belonging 
to  the  estate  of  the  character  and  in  the 
class  indicated.  This  view  is  supported  by 
authority." 

In  the  case  of  In  re  Finklestein   (D.  C, 


Pa.),  27  Am.  B.  R.  229,  231,  the  court  said: 
"The  bankrupt  is  presumed  to  be  entitle.! 
to  the  exemption  which  the  law  allows,  until 
it  is  otherwise  judicially  determined,  and  in 
this  he  has  a  right  to  be  heard.  A  trustee 
is  not  a  judicial  officer,  his  functions  and 
duties  are  merely  administrative,  and  when 
requested  the  law  commands  him  accord- 
ingly to  set  aside  the  exemption  schedules, 
and  in  this  he  has  no  alternative." 

80.  General  Order  XVII,  Form  No.  47. 

81.  For  forms,  see  "  Supplementary 
Forms,"  post.  As  to  the  right  of  a  trus- 
tee to  except  to  his  own  formal  adminis- 
trative act  setting  apart  an  exemption 
claimed  by  the  bankrupt,  see  In  re  Rice 
(D.  C,  Pa.),  21  Am.  B.  R.  202,  164  Fed. 
514.  As  to  right  of  bankrupt  to  except  to 
the  trustee's  action,  see  discussion  under 
Section  Six  of  thia  work. 

82.  Act  of  1867,  General  Order  XIX. 
88.  Bankr.  Act,   f   39-a(3). 

S4l  Bankr.    Aci    i    29-c(3).      See    alsi> 
I  29-a. 

85.  Bankr.  Act,  $  49,  post, 

86.  Matter  of  Peterson    (D.   C,  Minn.  . 
10  Am.  B.  R.  355. 

87.  In   re  Perkins,  Fed.  Gas.   10,982;  In 
re  Blaisdell,  Fed.  Gas.  1,488. 
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c.  Otker  duties. —  The  trustee  also  has  other  miscellaneous  duties,  as.  for 
instance,  the  examination  and  correction  of  proofs  of  debt,®®  attendance 
on  examinations  of  the  bankrupt,  and  to  assist  the  creditors  and  the  referee 
generally  in  the  realization  and  distribution  of  assets. 

VI.  CONCURRENCE  OF  TWO  OF  THREE  TRUSTEES  NECESSARY. 

Three  trustees  are  rarely  appointed.  If  they  are,  a  majority  must  always 
ooncur.  This  seems  a  variance  from  the  rule  that  a  trust  to  two  or  more 
is  vested  in  all  and  that  all  must,  therefore,  join  in  exercising  it.  The  law 
being  mandatory  in  requiring  either  one  or  three  trustees,®®  it  seems  doubt- 
ful whether,  on  the  death  of  one,  the  survivors  can  do  anything  until  the 
Tacancy  is  filled  in  the  regular  way,®^ 

VIL  TRUSTEE  TO  REGORP  CERTIFIED  COPY  OP  ADJUDICATION. 

The  subsection  was  added  in  1903.  Section  21-e  seems  to  have  been 
overlooked.  There  can  be  no  doubt,  however,  as  to  the  meaning  of  the  new 
subsection.  The  trustee  is  bound  within  the  time  limited  to  file,  which  doubt- 
less means  also  to  record,  in  all  counties  where  the  bankrupt  has  real  estate, 
a  certified  copy  of  the  decree  of  adjudication.  It  is  unfortunate  that  this 
filing  is  not  in  words  given  the  effect  of  actual  notice.  Thus  the  recording 
of  the  certified  copy  of  the  order  approving  the  trustee's  bond  is  still 
essential.*^  Careful  trustees  will  see  that  both  these  copies  are  recorded. 
This  new  duty  is  put  only  on  trustees  in  proceedings  begun  after  February  5, 
1903.®2 


88.  Compare    under    Section    Fifty-seven 
of  this  work. 

89.  Bankr.  Act,  {  44. 

90.  Id.    But  see  Bankr.  Act,  f  46. 


91.  See  under  Section  Twenty-one  of  this 
work. 

92.  See  "  Supplementary  Section  to 
Amendatory  Act,"  post;  Hagar  and  Alex- 
ander's Bankruptcy  Forms. 
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COMPENSATION  OF  TRUSTEES,  RECEIVERS  AND  MARSHALS. 


§  48.  Compensation  of  Trustees. — a  Trustees  shall  receive  for  their 
services,  payable  after  they  are  rendered,  a  fee  of  five  dollars 
deposited  with  the  clerk  at  the  time  the  petition  is  filed  in  each  case, 
except  when  a  fee  is  not  required  from  a  voluntary  bankrupt,  and 
such  commissions  on  all  moneys  disbursed  or  turned  over  to  any 
person,  including  lienholders*  by  them,  as  may  be  allowed  by  the 
courts,  not  to  exceed  six  per  centum  on  the  first  five  hundred*  dollars 
or  less,  four  per  centum  on  moneys  in  excess  of  five  hundred  dollars 
and  less  than  fifteen  hundred  dollars,  two  per  centum  on  moneys  in 
excess  of  fifteen  hundred  dollars  and  less  than  ten  thousand  dollars, 
and  one  per  centum  on  moneys  in  excess  of  ten  thousand  dollars. 
And  in  case  of  the  confirmation  of  a  composition  after  the  trustee 
has  qualified  the  court  may  allow  him,  as  compensation,  not  to  exceed 
one-half  of  one  per  centum  of  the  amount  to  be  paid  the  creditors 
on  such  composition. 

b  In  the  event  of  an  estate  being  administered  by  three  trustees 
instead  of  one  trustee  or  by  successive  trustees,  the  court  shall 
apportion  the  fees  and  commissions  between  them  according  to  the 
services  actually  rendered,  so  that  there  shall  not  be  paid  to  trustees 
for  the  administering  of  any  estate  a  greater  amount  than  one  trustee 
would  be  entitled  to. 

c  The  court  may,  in  its  discretion,  withhold  all  compensation  from 
any  trustee  who  has  been  removed  for  cause. 

d  Receivers  or  marshals  appointed  pursuant  to  section  two,  sub- 
division three,  of  this  act  shall  receive  for  their  services,  payable 
after  they  are  rendered,  compensation  by  way  of  commissions  upon 
the  moneys  disbursed  or  turned  over  to  any  person,  including  lien- 
holders,  by  them,  and  also  upon  the  moneys  turned  over  by  them  or 
afterwards  realized  by  the  trustees  from  property  turned  over  in  kind 
by  them  to  the  trustees,  as  the  court  may  allow,  not  to  exceed  six  per 
centum  on  the  first  five  hundred  dollars  or  less,  four  per  centum  on 
moneys  in  excess  of  five  hundred  dollars  and  less  than  one  thousand 


*  Amendment  of  1910   in   italics. 
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five  hundred  dollars,  two  per  centum  on  moneys  in  excess  of  one  thou- 
sand five  hundred  dollars  and  less  than  ten  thousand  dollars,  and  one 
per  centum  on  moneys  in  excess  of  ten  thousand  dollars:  Provided, 
That  in  case  of  the  confirmation  of  a  composition  such  commissions 
shall  not  exceed  one-half  of  one  per  centum  of  the  amount  to  he  paid 
creditors  on  sv<:h  composition:  Provided  further.  That  when  the 
receiver  or  marshal  acts  as  a  mere  custodian  and  dpes  <not  carry  on 
the  business  of  the  bankrupt  as  provided  in  clause  five  of  section  two 
of  this  act,  he  shall  not  receive  nor  be  allowed  in  any  form  or  guise 
more  than  two  per  centum  on  the  first  thousand  dollars  or  less,  and 
one-half  of  one  per  centum  on  all  above  one  thousand  dollars  on 
moneys  disbursed  by  him  or  turned  over  by  him  to  the  trustee  and  on 
moneys  subsequently  realized  from  property  turned  over  by  him  in 
kind  to  the  trustee:  Provided  further,  That  before  the  allowance  of 
compensation  notice  of  application  therefor,  specifying  the  amotmt 
asked,  shall  be  given  to  creditors  in  the  manner  indicated  in  section 
fifty-eight  of  this  act. 

e  Where  the  business  is  conducted  by  trustees,  marshals,  or 
receivers,  as  provided  in  clause  five  of  section  two  of  this  act,  the  court 
may  allow  such  officers  additional  compensation  for  such  services  by 
way  of  commissions  upon  the  moneys  disbursed  or  turned  over  to 
any  person,  including  lienholders,  by  them,  and,  in  cases  of  receivers 
or  marshals,  also  upon  the  moneys  turned  over  by  them  or  after- 
wards realized  by  the  trustees  from  property  turned  over  in  kind  by 
them  to  the  trustees;  such  commissions  not  to  exceed  six  per  centum 
on  the  first  five  hundred  dollars  or  less,  four  per  centum  on  moneys 
in  excess  of  five  hundred  dollars  and  less  than  one  thousand  five  hun- 
dred dollars,  two  per  centum  on  moneys  in  excess  of  one  thousand 
five  hundred  dollars  and  less  than  ten  thousand  dollars,  and  one  per 
centum  on  moneys  in  excess  of  ten  thousand  dollars:  Provided,  That 
in  case  of  the  confirmation  of  a  composition  such  commissions  shall 
not  exceed  one-half  of  one  per  centum  of  the  amount  to  be  paid 
creditors  on  such  composition:  Provided  further,  That  before  the 
allowance  of  compensation  notice  of  application  therefor,  specifying 
the  amount  asked,  shall  be  given  to  creditors  in  the  manner  indicated 
in  section  fifty-eight  of  this  act. 


Analogous  provisions:    In  U.  S.:    Act  of  186Y,  §§  28,  47,  R.  S.,  H  5099,  5124,  5127,  5127A: 
Act  of  1841,  §  6;  Act  of  1800,  i  29. 
In  Eng.:     Act  of  1883,  |  72;  Act  of  1890,  §  15;  General  Rules  125.  305,  306. 
Cross-references:     To  the  law:     Jurisdiction  of  court  of  bankrupt  to  authorize  businesA 
of  bankrupt  to  be  conducted,  and  allow  compensation  therefor,  §  2(5). 
Compensation  of  referee,  §  40. 


ii 


ik^ 


672     Compensation  of  Tbvstess^  Reobivebs  and  Mabbhals.     [§  48-a. 


i 


(2)  Commissions  on  disbubsements. —  Commissiond  are  to  be  computed 
on  "  all  moneys  disbursed  or  turned  over  to  any  person,  including  lien- 
holders^'  by  them  as  may  be  allowed  by  the  courts*"  This  presupposes  that 
the  money  disbursed  belonged  to  the  estate  of  the  bankrupt  and  was  right- 
fully  in  the  hands  of  the  trustee  for  disbursement  Such  funds  may  come 
into  the  possession  of  the  court  for  this  purpose  in  two  ways:  (1)  By 
operation  of  law>  and  (2)  by  the  consent  or  acquiescence  of  those  interested 
therein.^®  Property  which  comes  to  the  possession  of  a  trustee  in  bankruptcj 
through  the  fraud  of  the  bankrupt,  and  is  adjudged  to  be  returned  to  the 
victim  of  the  fraud,  is  not  a  part  of  the  estate  of  the  bankrupt,  and  the 
referee  and  trustee  may  not  be  allowed  their  statutory  percentages  out  of  it.^' 
The  words  *'  on  all  moneys  disbursed ''  are  substantially  the  same  as  "  received 
and  paid  out,"  which  are  found  in  the  New  York  Code  of  Civil  Pro- 
cedure,^^ fixing  the  commissions  of  executors  and  administrators,  and  cases 
construing  that  section  and  its  predecessors  before  the  code  will  be  found  in 
point. ^^  There  is  a  distinction  between  the  basis  of  the  compensation  of 
the  referee  and  the  trustee  in  this  respect;  that  of  the  former  is  reckoned 

only  on  "moneys  disbursed  to  cieditoors,"  The  trustee  is  entitled  to  com- 
missions on  all  moneys  disbursed  by  him,  whether  to  creditors,  secured  or 
luisecured,  or  having  priority,  or  to  other  persons.^  The  amendment  accords 
t<.>  trustees  commissions  on  all  claims  whether  secured  or  entitled  to  priority 
under  the  laws  of  a  State. *^  If  a  secured  creditor  chooses  to  realize  throii.2:li 
the  bankruptcy  court,  and  the  trustee  thereby  receives  and  pays  out  money, 
the  equities  are  strongly  against  the  secured  creditor,  and  he  should  pay 
the  commissions.^  Prior  to  the  amendment  of  1910  it  was  que3tione<l 
whether,  if  in  such  a  case . property  but  not  money  is  received  and  turned 
over  by  the  trustee,  the  latter  was  entitled  to  commissions.*^  It  is  probable 
that  the  language  of  the  former  statute  did  not  enti-tle  the  trustee  to  com- 
missions on  property  not  converted  into  moneys,"  but  turned  over  at  an 


15.  Amendatory  Act  of  1910,  5  9. 

16.  In  re  Cramond  (D.  C,  N.  Y.),  17  Am. 
B.  R.  22,  29,  145  Fed.  966. 

17.  Gillespie  v.  J.  C.  Piles  &  Co.  (C.  C. 
A.,  8th  Cir.),  24  Am.  B.  R.  502,  512,  178 
Fed.  886. 

18.  N.  Y.  Code  Civ.  Proc,  fi  2730. 

19.  For  instance  Honack  v.  Ropers.  9 
Paige,  461 ;  Riindle  v.  Allison,  34  N.  Y.  180; 
Beits  V.  Betts,  4  Abb.  N.  C.  317,  437;  Cox 
V.  Sclicrmerhorn,  18  Hun  (N.  Y.),  16. 

20.  In  re  Cramond  (D.  C,  N.  Y.),  17  Am. 
B.  R.  22,  145  Fed.  966.  But  see  In  re 
Meadows  (D.  C,  N.  Y.),  29  Am.  B.  R.  165. 
lioldinf?  that  such  fees  are  not  allowable 
where  the  disbursements  when  made  from 
the  proceeds  of  the  sale  of  stock  which  liad 
never  boon  in  the  possession  of  the  court, 
althou;:jh  the  sale  was  conducted  by  tiie 
trustee  under  an  order  of  the  referee. 


21.  In  re  Muhlhauser  Co.  (Ref.,  Ohio», 
9  Am.  B.  R.  80;  In  re  Cramond  (D.  C, 
N.  Y.),  17  Am.  B.  R.  22,  30,  145  Fed.  965: 
In  re  Erie  Lumber  Co.  (D.  C,  Ga.),  17  Am. 
B.  R.  689,  701,  150  Fed.  817. 

22.  In  re  Sanford  Mfg.  Co.  (D.  C.  X. 
Car.),  11  A.m.  B.  R.  414.  126  Fed.  888.  The 
reasoning  in  In  re  Barber  (D.  C.  Minn.), 
3  Am.  B.  R.  306,  97  Fed.  547,  is  in  point. 
See  also  In  re  Sabine  (Ref.,  N.  Y.),  1  Am. 
B.  R.  222. 

23.  The  distinctioii  between  "money" 
and  **  property  "  made  by  the  statute  would 
not  here  be  applicable.  The  secured  cred- 
itor makes  use  of  the  system  l>ecause  it  is 
apparently  less  expensive.  Wliether  what 
he  receives  is  money  or  land,  he  should  pay 
the  officers  through  whom  it  comes  for  their 
services,  provided  he  has  himself  asked  the 
relief.  By  analogy  only,  it  seems,  need 
tliese  be  the  commissions  fixed  by  the  law. 

24.  Compare    Burtis   v.    Dodge,   1  Barb. 
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agreed  value  to  a  creditor,  or  any  other  persou.  The  amendatory  act  of 
1910  inserted  the  words  "  or  turned  over  to  any  person,  including  lien- 
holders/'  and  has  thus  disposed  of  this  question,  in  favor  of  the  allowance 
of  commissions  to  trustees  on  account  of  property  turned  over  to  the  bank- 
rupt or  a  person  holding  a  superior  lien  against  the  property.^  A  trustee 
is  entitled  to  conunissions  on  all  sums  which,  but  for  an  outside  agreement 
between  the  parties  and  their  attorneys,  would  have  been  paid  through  the 
trustee,^  Thus,  he  is  entitled  to  commissions  on  the  proceeds  of  the  sale  of 
exempt  property,  where  the  bankrupt  does  not  object.^  Commissions  are 
payable  on  simis  disbursed  to  lienors  from  the  funds  in  the  hands  of  the 
trustee  which  were  subject  to  the  liens.^®  But  the  trustee  is  not  entitled 
to  compensation  for  his  services  from  the  lienors,  where  the  proceeds  of  a 
sale  of  a  bankrupt's  assets,  after  distribution  to  the  lienors,  leave  no  surplus 
for  the  bankrupt  estate.^  Such  commissions  should  be  paid  out  of  the 
estate  upon  the  assumption  that  the  trustee  would  not  have  administered 
incumbered  property  unless  for  the  interest  of  the  estate.^^ 

(3)  Rate  of  commission. —  The  rate  per  cent  of  commissions  was  con- 
siderably increased  by  the  amendment  of  1903  but  only  in  small  or  medium- 
sized  cases.  On  estates  of  over  ten  thousand  dollars  it  remains  unchanged. 
The  purpose  clearly  is,  on  the  one  hand,  an  additional  incentive  to  the  dis- 


Ch.  (X.  Y.)  77.  But  see  also  Thompson  v. 
Pritchard,  12  Week.  Dig.  (N.  Y.)  80.  Com- 
pensation to  a  receiver  may  be  computed  by 
including  as  "  disbursements "  the  value 
of  the  property  delivered  by  him.  In  ro 
Cambridge  (D.  C,  Mass.),  14  Am.  B.  R. 
168.  136  Fed.  983. 

25.  As  in  a  subsequent  clause  of  subsec- 
tion.   See  also  §§  1(25),  60-d. 

26.  In  re  Sanford  Mfg.   Co.    (D.   C,  N. 
Car.),  11  Am.  B.  R.  414,  126  Fed.  888. 

27.  In  re  Castleberry    (D.   C,  Ga.),   16 
Am.  B.  R.  430,  143  Fed.  1018. 

28.  In  re  Cramond  (D.  C,  N.  Y.),  17  Am. 

B.  R.  22,  145  Fed.  966. 

29.  Smith  v.  Township  of  Au  Ores    (C. 

C.  A.,  6th  Cir.),  17  Am.  B.  R.  745,  150 
Fed.  257.  This  case  was  decided  before  the 
amendment  of  1910. 

30.  Payment  out  of  estate. —  Matter  of 
Huggins  (C.  C.  A.,  8th  Cir.),  24  Am.  B.  R. 
715,  179  Fed.  490,  in  which  the  court  said; 
'A  court  of  bankruptcy  should  not  assume 
charge  of  incumbered  property  and  liquidate 
the  liens  on  it,  unless  there  are  reason- 
able grounds  for  believing  some  advantage 
vill  accrue  to  the  bankrupt's  estate.  If  the 
validity  of  the  liens  is  unquestioned,  and 
their  amount  is  such  that  there  is  prob- 
ably no  excess  of  value  in  the  property,  it 
should  be   surrendered    to    the   lienholders 

43 


or  others  entitled,  unless  some  other  rea- 
son appears  for  retaining  control.  A  court 
of  bankruptcy  is  not  a  court  of  general 
jurisdiction  for  the  adjudication  of  con- 
troversies or  the  administration  of  assets 
in  which  the  bankrupt's  estate  is  in  no 
wise  interested.  If,  however,  cognizance  is 
taken,  it  should  be  assumed  some  benefit  or 
advantage  was  expected  to  accrue  to  the 
general  creditors,  and  if  it  results  otherwise 
it  is  equitable  to  make  the  general  estate 
bear  the  cost  of  the  proceeding.  Here  th^ 
proceeds  of  sale  did  not  equal  the  admitted 
incumbrance,  and  the  deficiency  should  not 
be  further  increased  by  deducting  the  com- 
missions of  the  officers,  if  there  is  a  general 
estate  against  which  they  can  be  charged. 
This  is  in  analogy  to  the  general  practice 
in  equity  in  foreclosure  cases,  where.  If 
possible,  the  judgment  lien  creditors  are 
paid  in  full,  and  if  a  deficiency  results  from 
deducting  the  costs  from  the  proceeds  it 
goes  as  a  judgment  against  the  debtor. 
It  appears .  here  that  there  was  a  general 
estate  of  the  bankrupt  out  of  which  the 
commissions  might  be  paid.  Therefore  we 
need  not  determine  what  should  be  done  in 
case  of  a  sale  by  a  trustee  in  bankruptcy 
at  the  instance  or  with  the  concurrence  of 
a  lien  creditor,  a  deficit  of  proceeds,  and 
no  general  estate." 
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covery  of  assets  in  estates  where  the  schedules  show  littie  or  nothing,  and  & 
moderate  increase  in  compensation  in  larger  estates  which,  being  spread  over 
a  goodly  total,  will  not  be  felt.  Thus,  the  rate  on  the  first  five  hundred 
dollars  is  now  six  per  cent,  instead  of  three  per  oent.,  on  the  next  one  thousand 
dollars  four  per  cent,  instead  of  three  per  cent.,  on  the  next  eight  thousand 
five  hundred  dollars  two  per  cent,  instead  of  about  two  and  two-fifths  per 
cent.,®^  and,  on  the  balance,  one  per  cent.,  as  now.  That  these  fees  are 
reckoned  on  "  moneys  disbursed,"  will  also  add  materially  to  a  trustee's 
emoluments  in  small  cases. 

(4)  Commission  in  case  op  composition. — ^When  a  trustee  has  been 
appointed  and  qualified  in  a  case  resulting  in  a  composition,  he  may  be 
allowed  "  not  to  exceed  one-half  of  one  per  centum  of  the  amount  to  be  paid 
to  creditors."  A  trustee  is  rarely  appointed  in  sudi  cases,^  but  may  be. 
As  the  law  stood  before  the  amendatory  act  of  1903,  he  could  be  allowed 
nothing.  This  is  now  corrected,  and  he  is  paid  at  the  same  rate  as  \s  tlie 
referee. 

(5)  Additional  compensation. —  Subsection  e  of  this  section  as  added 
by  the  amendatory  act  of  1910,  where  the  business  of  a  bankrupt  is  ordered 
continued  by  a  trustee,  the  court  may  allow  additional  compensation  to  him.^ 
The  maximum  amount  is  fixed  by  the  amendment.  Additional  compensa- 
tion was  not  allowable  imder  §  48  as  it  existed  prior  to  this  amendment.^* 
General  Order  XXXV  (3)  is,  however,  in  no  wise  changed  by  the  ariienJ- 
nients.  Under  it,  the  compensation  of  trustees  cannot  be  other  or  more  than 
that  fixed  by  §  48.  This  is  emphasized  by  §  72,  added  by  the  amendatory 
act  of  1903.  A  contract  for  extra  compensation,  made  with  a  creditor 
owning  more  than  ninety  per  cent  of  the  unsecured  claims  against  the 
bankrupt,  is  void  as  against  public  policy.^^ 


31.  This  apparent  decrease  is  not  actual 
because  of  the  changed  basis  of  computation, 
and  the  larger  rates  on  the  first  $500  and 
$1,500. 

32.  See  In  re  Rung  (Ref.,  N.  Y.),  2  Am. 
B.  R.  620. 

Commissions  on  deductions. —  Where,  un- 
der the  terms  of  an  order  for  the  sale  of 
assets  requiring  ten  per  cent,  to  be  paid 
in  cash  at  the  time  of  the  sale,  it  was  pro- 
vided that  in  case  the  property  was  pur- 
chased by  a  creditor  there  might  be  deducted 
from  the  balance  of  the  purchase  price  the 
amount  of  the  distributive  share  thereof 
to  wliich  he  might  be  entitled,  the  trustee 
is  entitled  to  commissions  upon  the  amount 
deducted.  In  re  Morse  Iron  Works  &  Dry 
Dock  Co.  (D.  C,  N.  Y.),  18  Am.  B.  R.  846, 
154   Fed.  214. 


S3.  Matter  of  Pequod  Brewing  Co.  (Ref., 
X.  Y.),  18  Am.  B.  R.  352. 

The  "additional  compensation"  for  con- 
ducting the  bankrupt  business  as  a  jroinir 
concern  is  realized  by  the  allowance  of  com- 
missions on  the  disbursements  made  in 
such  conduct  of  the  bankrupt  business  as 
well  as  on  other  disbursements.  Matter  of 
Hart  &  Co.  (D.  C,  Hawaii),  17  Am.  B.  R. 
480.  Tbe  trustee  may  be  allowed  compensa- 
tion for  his  ser%nces  and  expenses  in  at- 
tend inc  and  conducting  a  sale  of  the  assets 
Tn  re  Dimm  A  Co.  (D.  C,  Pa.),  17  Am.  B. 
R.  119,  146  Fed.  402.  See  In  re  Knosher  * 
Co.   (C.  C.  A.,  9th  Cir.),  28  Am.  B.  R.  747. 

84.  Matter  of  Shiebler  A  Co.  (C.  C.  A., 
2d  Cir.),  23  Am.  B.  R.  162,  174  Fed.  336; 
In  re  Coventry  Evans  Furniture  Co.  (D.  C. 
X.  Y.),  22  Am.  B.  R.  623,  156  Fed.  51fi. 

35.  Devries  v.  Orem,  17  Am.  B.  R.  876, 
104   Md.  648,  6.5   Atl.  430. 
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(6)  Allowance  by  court. —  The  amount  allowed  as  oomraissions  may 
hv  less  than  those  fixed  bv  this  secition.  It  should  always  be  borne  in  mind 
that  no  commissions  can  be  paid  or  witheld  until  allowed  by  the  court,** 
and  in  any  event,  only  in  such  amount  "  as  may  be  allowed  by  the  court." 
The  allowance  rests  in  the  sound  discretion  of  the  court  and  is  not  reviewable 
(xcept  where  it  appears  from  the  record  that  sudi  discretion  has  been 
abused.'**  The  amendment  does  not  affect  the  compensation  of  a  trustee 
appointed  before  it  took  effect.*^ 

IL  APPORTIONING  COMPENSATION  BETWEEN  SEVERAL  TRUSTEES. 

Whethcir  there  be  three  trustees  or  one,  the  compensation  to  all  cannoi 
k-  more  than  to  one.  But  the  court  must  apportion  the  amount  between  the 
trustees  "  according  to  the  services  actually  rendered."  This  is  contrary  to 
the  usual  rule.* 

III.  WITHHOLDING  COMPENSATION  WHEN  TRUSTEE  REMOVED. 

The  rule  stated  in' subsection  c  needs  no  comment^  Within  the  limits 
^xed  by  law  the  amount  to  be  allowed  as  commissions  is  subject  to  the 
aund  judicial  discretion  of  the  court  Where  a  trustee  has  been  negligent 
in  the  performance  of  his  duty,  the  court  may,  in  a  proper  case,  without 
the  filing  of  any  exceptions,  deny  him  any  commissions.*^  A  mere  resig- 
nation or  a  vacancy  because  of  disqualification  discovered  after  appoint- 
ment would  not  bar  the  trustee  from  compensation.  Where  a  trustee  is 
pennitted  to  resign  to  avoid  the  odium  of  removal,  the  court  may  reduce  his 
claim  for  compensation.*^  In  all  such  cases,  the  proportion  should  be  fixed 
11  accordance  with  subsection  b,*^ 


36.  In  re  Hughes,  Fed.  Cas.  6,841;  In  re 
N'oyes,  Fed.  Cas.  10,371;  In  re  Dean,  Fed. 
Can.  3,699. 

3«a.  Matter  of  Casli-Papworth  (C.  C.  A., 
2(1  Cir.),  31  Am.  B.  R.  709. 

37.  In  re  Screws  (D.  C,  Ga.),  17  Am. 
B.  R.  269.  147  Fed.  989. 

38.  Compare  White  v.  BuUock,  15  How. 
Pr.  (X.  Y.)  102.  For  similar  rules  as  to 
the  referee,  see  §  40-b. 

39.  See  generally  under  §  46. 


Personal  expenses  and  commissions  will 
be  denied  a  trustee  removed  by  the  court 
for  due  cause.  In  re  Leverton  (D.  C,  Pa.), 
19  Am.  B.  R.  434,  155  Fed.  925,  931. 

40.  In  re  Schoenfeld  (C.  C.  A.,  3d  Cir.), 
25  Am.  B.  R.  748,  183  Fed.  219. 

41.  In  re  Fidler  &  Son  (D.  C,  Pa.),  23 
Am.  B.  R.  16,  172  Fed.  632. 

42.  A  similar  rule  is  applied  to  the  ref- 
eree, Bankr.  Act,  §  40-c. 


SECTION  FORTY-NIKE. 


ACCOUNTS  AND  PAPERS  OF  TRUSTEES. 

§  49.  Accounts  and  Papers  of  Trustees.— o  The  acconnts  ar 
papers  of  trustees  shall  be  open  to  the  inspection  of  officers  and  a 
parties  in  interest. 


AnaloEOUs  proriiioH:     In  D.  S.:    R.  8.,  |  S0e2B. 

In  Enc.:     Generallj  to  the  General  RuleB,  as  Rules  S17,  325,  226,  244,  273(10).  2»l 
Cross-ieferences:    To  the  Uw:     Punishment  ot  trustee  for  secreting  or  destrojing  [wpci 
§  29-a. 
Trustee  to  keep  accounts  of  receipts  and  disbursementH,  {  47-R(fil  ;  to  lay  W" 
crcditora  detailed  statements  of  admin  1st  rat  ion  of  estate,  i  4T-a(T);  to  mi 
final  reports  and  file  final  accounts,  %  47-a(8)  ;  to  report  to  court  aa  to  coni 
tion  of  estate,  j  47-allO). 
To  the  Geneial  Orders:     Report  as  to  exemptions,  XVII. 

Failure  of  trustee  to  file  report  or  statement  required  by  the  act;  order  to  aht 
cause,  XVII. 


I.  ACCODHTS  AND  PAPERS'OF  TRUSTEES. 
That  the  accounte  and  papers  of  trustees  ehall  always  be  open  to  ll 
inspection  of  officers  and  all  parties  in  interest,  seems  to  follow  from  §  -l^s 
This  section  is,  therefore,  of  litlle  importance.  "Accounts  and  papers 
includes  the  books  of  the  bankrupt  in  the  possession  of  the  trustee;  iu  i^' 
any  documents  whether  originated  by  him  or  received  by  him  from  il 
hankriipt.  The  penalties  for  secreting  documents  and  for  refusiug 
permit  inspection  are  discussed  elsewhere.^ 


SECTION  FIFTY. 


BONDS  OF  REFEREES  AND  TRUSTEES. 


§  50.  Bonds  of  Referees  and  Trustees. — a  Referees,  before  assum- 
ing the  duties  of  their  offices,  and  within  such  time  as  the  district 
courts  of  the  United  States  having  jurisdiction  shall  prescribe,  shall 
respectively  qualify  by  entering  into  bond  to  the  United  States  in 
such  sum  as  shall  be  fixed  by  such  courts,  not  to  exceed  five  thousand 
dollars,  with  such  sureties  as  shall  be  approved  by  such  courts,  con- 
ditioned for  the  faithful  performance  of  their  official  duties. 

h  Trustees,  before  entering  upon  the  performance  of  their  official 
duties,  and  within  ten  days  after  their  appointment,  or  within  such 
further  time,  not  to  exceed  five  days,  a§  the  court  may  permit,  shall 
respectively  qualify  by  entering  into  bond  to  the  United  States,  with 
such  sureties  as  shall  be  approved  by  the  courts,  conditioned  for  the 
faithful  performance  of  their  official  duties. 

c  The  creditors  of  a  bankrupt  estate,  at  their  first  meeting  after 
the  adjudication,  or  after  a  vacancy  has  occurred  in  the  office  of 
trustee,  or  after  an  estate  has  been  reopened,  or  after  a  composition 
has  been  set  aside  or  a  discharge  revoked,  if  there  is  a  vacancy  in  the 
office  of  trustee,  shall  fix  the  amount  of  the  bond  of  the  trustee ;  they 
may  at  any  time  increase  the  amount  of  the  bond.  If  the  creditors 
do  not  fix  the  amount  of  the  bond  of  the  trustee  as  herein  provided 
the  court  shall  do  so. 

d  The  court  shall  require  evidence  as  to  the  actual  value  of  the 
property  of  sureties. 

e  There  shall  he  at  least  two  sureties  upon  each  bond. 

f  The  actual  value  of  the  property  of  the  sureties,  over  and  above 
their  liabilities  and  exemptions,  on  each  bond  shall  equal  at  least  the 
amount  of  such  bond. 

g  Corporations  organized  for  the  purpose  of  becoming  sureties 
tipon  bonds,  or  authorized  by  law  to  do  so  may  be  accepted  as  sureties 
iipon  the  bonds  of  referees  and  trustees  whenever  the  courts  are 
satisfied  that  the  rights  of  all  parties  in  interest  will  be  thereby  amply 
protected. 
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h  Bonds  of  referees,  trustees,  and  designated  depositories  shall 
be  filed  of  record  in  the  office  of  the  clerk  of  the  court  and  may  be  sued 
upon  in  the  name  of  the  United  States  for  the  use  of  any  person 
injured  by  a  breaich  of  their  conditions. 

i  Trustees  shall  not  be  liable,,  personally  or  on  their  bonds,  to  the 
United  States,  for  any  penalties  or  forfeitures  incurred  by  the  bank- 
rupts under  this  act,  of  whose'estates  they  are  respectively  trustees. 

;  Joint  trustees  may  give  joint  or  several  bonds. 

k  If  any  referee  or  trustee  shall  fail  to  give  bond,  as  herein  pro- 
vided and  within  the  time  limited,  he  shall  be  deemed  to  have  declined 
his  appointment,  and  such  failure  shall  create  a  vacancy  in  his  office. 

I  Suits  upon  referees*  bonds  shall  not  be  brought  subsequent  to 
two  years  after  the  alleged  breach  of  the  bond. 

m  Suits  upon  trustees'  bonds  shall  not  be  brought  subsequent  to 
two  years  after  the  estate  has  been  closed. 


Analogous  provisions:    In  U.  S.:     As  to  registers'  bonds   Act  of  1867,  §  3,  R.  S.,  §  4995; 
As  to  assignees'  bonds,  Act  of  1867,  S  13,  R.  S.,  §  5036;  Act  of  1841,  i  9. 
In  Eng.:     As  to  trustees,  §  21(2) ;  General  Rule  342. 
Cross-references:    To  the  law:    Certified  copy  of  order  approving  bond  evidence  of  vesting 
title  in  trustee,  {  21-e. 
Bond  not  required  on  appeals  or  writs  of  error  hy  trustee,  §  25-c 
To  the  General  Orders:     Notice  to  trustee  of  his  appointment  to  state  penal  sum  of 

bond,  XVI. 
To  Official  Forms:    Bond  of  referee,  No.  17;  bond  of  trustee.  No.  25;  order  approving 
trustee's  bond.  No.  26. 


SICNOPSIS  OF  SECTION. 

I.  Bonds  of  Referees  and  Trustees,  678. 

a.  Of  referees,  678. 

b.  Of  trustees,  679. 

c.  Sureties,  etc,,S79. 

d.  Where  filed,  680. 

e.  Suits  on  bonds,  680. 

f.  Effect  of  failure  to  give  bonds,  680. 


I.  BONDS  OF  REFEREES  AND  TRUSTEES. 

a.  Of  referees. —  The  referee,  though  a  judicial  oiScer,  is  required  to  give 
a  bond.  So  was  the  assignee  under  the  former  law.^  The  amount,  the 
BufBciency  of  the  sureties,  and  the  time  within  which  the  bond  must  be 
file4  are  usually  fixed  in  the  order  of  appointment.     The  condition  is  "  tUe 

1.  Act  of  1867,  I  3,  R.  S.,  |  4995. 
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faithful  performance  of  their  official  duties."  The  amount  cannot  be 
larger  than  five  thousand  dollars.  A  referee  cannot  act  as  such  until  he  has 
filed  his  bond.  Form  ^o*  17  should  be  used.  There  are  no  adjudicated 
cases  under  either  law. 

b.  Of  tmstees^ —  A  trustee,  too,  must  give  a  bond-  This  was  not  neees- 
sarilj  so  under  the  former  law;  the  judge  might  order  the  assignee  to 
give  a  bond  and,  on  the  request  in  writing  of  a  creditor,  was  required  so  to 
order.^  Trustees'  bonds  must  be  given  within  ten  days  after  appointment, 
or  within  five  days  additional  if  permitted  by  the  court.  This  seems  manda- 
tory, but  the  practice  of  extending  the  time  still  further  when  no  objection 
is  made  is  quite  general.  Where  the  question  of  the  trustee's  failure  to  give 
a  bond  is  raised  in  a  State  court,  the  presumption  is  that  the  trustee  duly 
-qualified  by  complying  with  the  provisions  of  the  statute  relating  to  a 
bond.^  The  condition  is  the  same  as  that  in  the  referee's  bond.  But  the 
creditors,  not  the  court,  fix  the  amount  of  a  trustee's  bond.  This  should  be 
done  at  the  first  meeting,  immediately  after  the  appointment  of  the  trustee. 
If  the  creditors^  fail  so  to  do,  the  judge  or  referee  fixes  it.  The  amount  is 
.fpecified  in  the  notice  of  appointment.* 

c.  Snieties  on  bonds;  forms. — ^Where  bonds  are  given  by  individuals,  there 
must  be  two  sureties ;  if  by  a  bonding  company,  there  need  be  but  one.*  The 
sureties,  if  individuals,  must  be  worth  "  above  their  liabilities  and  ex- 
emptions,"  the  penal  sum  mentioned  in  the  bond.  As  to  this,  the  "  court 
shall  require  evidence."  In  actual  practice,  this  is  often  done  by  adding 
affidavits  of  justifieation  to  the  bond.^  This  is,  of  course,  not  required  of 
bonding  companies  in  good  standing.  Joint  trustees  should  give  joint  and 
several  bonds.  The  form  of  the  bond  is  prescribed.^  But,  as  has  been 
suggested  elsewhere,  Form  No.  26,  the  order  approving  the  bond,  should 
nsually  be  modified  by  inserting  certain  dates,  that  when  a  certified  copy 
is  recorded  in  a  local  registry  office  parties  interested  in  titles  passing  from 
a  bankrupt  to  his  trustee  may  have  the  same  information  that  would  be 
given  had  the  bankrupt  actually  executed  a  deed.®  The  practice  of  giving 
surety  company  bonds  is  now  quite  general.  They  are  sufficient  if  the 
company  is  within  the  terms  of  subsection  g.  The  liability  of  a  surety 
extends  to  the  expenditure  of  such  funds  of  the  bankrupt  estate  as  becomes 
necessary  as  the  immediate  result  of  embezzlement  by  the  trustee,  but  not 
including  the  premium  of  the  bond  of  the  new  trustee.® 

9.  Act  of  1867,  §  13,  R.  S.,  S  5036.    Com-  6.  See  form  in  "  Supplementary  Forms/' 

pare  In  re  Sands,  Fed.  Cas.  12,301.  post, 

8.  Breckons  v.  Sayder,  15  Am.  B.  R.  112,  7.  Form  No.  25. 

211  Pa.  St.  176.  8.  See  S  21,  ante.     See  also  requirement 

4.  See  General  Order  XVI  and  Form  No.  of  |  47-c  which  was  added  by  the  amenda- 
24.  tory  act  of  1903. 

5.  In  re  Kalter  (Ref.,  Pa.),  2  Am.  B.  R.  9.  Matter  of  Kajita   (B.  C,  Hawaii),  13 
^90.     Compare  Act  of  August  13,   1894.  Am.  B.  R.  19. 
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d.  Where  filed. —  Referees'  and  tmstees'  bonds  must  be  filed  and  recordt 
in  tbe  ofGce  of  tbe  clerk.  A  trustee's  bond  is  usnally  approved  bv  tl 
referee,  wbose  ddty  it  is  forthwitb  to  transmit  the  bond  and  the  order  i 
approval  to  the  clerk. 

«.  Snitt  on  bonds. —  Though  the  bond  runs  to  the  United  States,  a  suit  mi 
be  brought  thereon  "  in  the  name  of  the  United  States  for  tbe  use  of  ar 
person  injured."  Leave  of  court  is  not  necessary  for  the  bringing  of  sa< 
an  action  in  the  name  of  the  United  States.*"  No  order  need  be  made  dirw 
Ing  an  absconding  trustee  to  account,  prior  to  bringing  suit  on  his  bomi. 
Such  an  action  may  be  brought  in  a  district  court  of  the  United  States.'^  Tl 
limitation  on  such  suits  is,  however,  short:  as  to  referees,  two  years  afti 
the  alleged  breach ;  as  to  trustees,  two  years  after  the  estate  has  been  closei 
The  closing  of  an  estate  here  is  probably  the  date  of  the  order  dischargir 
the  trustee.  Subsection  i  provides,  however,  that  trustees  shall  not  t 
liable,  personally  or  on  their  bonds,  for  any  penalties  or  forfeitures  incurre 
by  bankrupts  under  the  act.  The  bond  continues  in  force  notwithstanding 
recovery  thereon  for  two  years  after  the  estate  is  closed." 

f,  Effect  of  failure  to  pive  bonds. —  Failure  to  give  a  bond  within  the  tin 
limited  amounts  to  a  declination  of  office  and  creates  a  vacancy.  As  aboi 
aug^sted,  this  requirement  has  not  been  very  strictly  construed.  The  tini 
would  probably  run  from  the  date  of  the  receipt  of  the  notice,  rather  tha 
from  the  date  of  the  order  fixing  the  amount. 

10.  Alexander  v.  Union  Surety  t  Guar.  if  one  ahould  be  made,  would  be  of  i 
Co.,  11  Am,  B.  B.  82,  89  N.  Y.  App.  Dir.  avaU,  ScoAeld  v.  Uoited  States  ei  re 
3,  Bond  (C.  C.  A.,  6th  Cir,),  23  Am.  B.  R.  25! 

11.  An  otder  diiecting  an  at>«andln(  tnu-      174  Fed.  1. 

tee    to    account    is   said    to    be    an    iDdio-  IS.   United   Sutei   ex   rel.   Scbaufflcr  < 

pensable   prerequisite   to   an   artion   on   his  Union  Surety  k  Guar.  Co.  (D.  C,  N.  Y,l, 

bond.      It   might,   and   probaMy   would,   be  Am.   B.    R.   114,    US   Fed.   4S2,   conUinin 

proper     in    conditioni     where     practicable.  form  of  complaint. 

But  9,0  order  upon  a  person  turlting  in  an  IS.  Matter  of  Sajita  (D.  C.,  Hawaii),  1 

unknown  place,  and  purposely  keeping  out  Am.  B.  B.  IS. 

of  the  reach  of  any  legal  uotice  of  an  order. 
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DUTIES  OF  CLERKS. 


§  51.  Duties  of  Clerks. — a  Clerks  shall  respectively  (1)  account 
for,  as  for  other  fees  received  by  them,  the  clerk's  fee  paid  in  each 
•case  and  such  other  fees  as  may  be  received  for  certified  copies  of 
records  which  may  be  prepared  for  persons  other  than  officers;  (2) 
collect  the  fees  of  the  clerk,  referee,  and  trustee  in  each  case  instituted 
before  filing  the  petition,  except  the  petition  of  a  proposed  voluntary 
bankrupt  which  is  accompanied  by  an  affidavit  stating  that  the  peti- 
tioner is  without,  and  cannot  obtain,  the  money  with  which  to  pay 
such  fees;  (3)  deliver  to  the  referees  upon  application  all  papers 
which  may  be  referred  to  them,  or,  if  the  offices  of  such  referees  are 
not  in  the  same  cities  or  towns  as  the  offices  of  such  clerks,  transmit 
such  papers  by  mail,  and  in  like  manner  return  papers  which  were 
received  from  such  referees  after  they  have  been  used;  (4)  and 
within  ten  days  after  each  case  has  been  closed  pay  to  the  referee, 
if  the  case  was  referred,  the  fee  collected  for  him,  and  to  the  trustee 
the  fee  collected  for  him  at  the  time  of  filing  the  petition. 


Analogoas  provisions:    In  U.  S.:    None. 

In  £ng.:     None. 
Cross-references:    To  the  law:     Clerk  to  refer  case  to  referee  in  case  of  absence  or  dis- 
ability of  judge,  %  18-f,  g. 

Duty  of  referee  when  case  is  referred  to  him  by  clerk,  §  38(3). 

Referee  to  transmit  papers  to  clerk,  when  required  in  proceeding  in  court,  {  39-a 
(8)  ;  to  call  upon  and  receive  papers  from  clerks,  §  39-a (10). 

Fees  of  referee,  §  40;  of  trustees,  §  48. 

Compensation  of  clerks  and  marshals,  §  52. 

Petitions  in  bankruptcy  to  be  in  duplicate,  one  copy  for  clerk  and  one  for  service, 
%  59-c. 

Fees  for  filing  petitions,  to  have  priority,  S  64-b  ( 2 ) . 

Indexes  to  be  prepared  and  searches  to  be  made  by  clerks,  §  71. 
To  the  General  Orders:    Clerk  to  keep  dodcet  of  cases,  I. 

Clerk  to  indorse  each  paper  filed  with  time  of  filing  and  statement  of  character, 
II. 

Process,  summons  and  subpcenas  to  be  tested  by  clerk.  III. 

Clerk  may  require  indenuiity  for  expenses,  X. 

Proofs  of  claims  and  other  papers  filed  with  clerk,  XX. 

List  of  proved  claims  to  be  transmitted  to  clerk,  XXIV. 

Checks  or  warrants  for  payment  of  money  may  be  countersigned  by  clerk,  XXIX. 

Fees  allowed  to  clerk  are  in  full  compensation  for  services,  XXXV  ( 1 )  ;  judge  may 
order  paid  out  of  estate  in  certain  cases,  XXXV (3). 
To  Official  Forms:     Adjudication  of  bankruptcy  to  be  signed  by  clerk,  No.  12. 

Order  of  reference  by  clerk.  No.  14;  in  case  of  absence  or  disability  of  judge,  No. 
15. 
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SYNOPSIS  OF  SECTION. 

L  Duties  tit  Clerks,  6S2. 

a.  Under  general  orders  and  forms,  682. 

b.  Account  for  fees;  coUedion  of  fees,  682. 

c.  Payment  of  fees  to  referee  and  trustee,  683. 

d.  Pauper  affidaviU,  683. 

e.  Additional  duties,  685. 


1.  DITTIES  OF  CLERKS. 

a.  TTiider  general  orderi  and  fomn. —  In  addition  to  the  duties  prescribd 
bv  this  section  the  clerk  is  required  to  keep  a  docket  in  the  form  apeoifiei: 
in  General  Order  I.  He  18  required  by  General  Order  II  to  indoree  oi 
each  paper  filed  the  day  and  hour  of  filing.  Under  General  Order  III,  be 
is  required  to  attest  each  process,  summons  and  subpoena  issued  out  of  th( 
court  Besides  these  specific  duties  the  clerk  has  his  usual  duties  as  to  tit 
keeping  of  a  docket  of  bankruptcy  cases,  the  filing  of  papers,*  and  the 
issue  of  process.^  In  the  absence  of  the  judge,  he  refers  cases  to  thi 
referee  for  adjudication.^  It  seems  also  he  should  give  notice  to  creditors  ol 
the  order  to  show  cause  on  discharge,*  though,  as  has  been  indicated,'  thi; 
is  often  done  by  the  referee.  For  any  disbursements  he  may  be  callo: 
on  to  make,  he,  like  the  referee,  can  demand  indemnity.'  A  deputy  clerl 
cannot  make  an  order  of  reference  in  bankruptcy.' 

b.  Accoimt  for  fees;  collection  of  feei. —  The  duty  enjoined  by  subdirisior 
1  to  account  for  fees  received  by  him  is  similar  to  that  required  of  biu 
as  to  all  other  fees,  and  indicates  that  fees  in  bankruptcy  are  not  in  additioi 
to  his  salary'  as  fixed  by  law.  By  subdivision  2  the  clerk  is  also  requirei] 
"to  collect  the  fees  of  the  clerk,  referee,  and  trustee  in  each  case  instituted 
Ijefore  filing  the  petition,"  e.xcept  in  pauper  cases.  The  amounts  of  lbp» 
fees  are  fixed  in  other  sections,'  Unless  the  fees  are  paid,  no  pauper  afiidaTii 
being  filed,  the  petition  need  not  be  received.  Early  in  the  history  of  thf 
law,  it  was  a  question  whether  partners  who  had  no  as^ts,  and  soughl 
bankruptcy  merely  to  secure  a  discharge,  should  not  be  required  to  deposil 
separate  fees  for  the  individual  estates  and  that  of  the  copartnership,'    The 

1.  Compare  Bankr,  Act,  U  39(5)  (7)  7,  Bray  v,  Cobb  (D.  C.  N.  C),  1  .^m.  B 
(8}    (10),  59-c.  E.   153,  91  Fed.   102. 

2.  See  Forms  Noi.  5,  30.  See  also  |  71  8.  For  tbe  referee's,  see  Bankr.  Act. 
of  tbJB  work.  i    40-a:    for   the   trustee's   {    4S-a;    for  th( 

3.  Bankr.     Act,     |     18-f-g.       See     aUo      tOerk's,  £  J2-a. 

t  38-a(3}.  9.  Compare  In  re  Garden    (D.  C.  X.  C.i. 

'     4,  Form  No.  ST.  4  Am.  B.  R.  31,  101  Fed,  553.    See  al»  M'- 

6,  See  pp.  320,  321,  ante.  liooey  v.  Ward   (D.  C,  N,  C),  3  Am.  B.  R. 

e.  GeneraJ  Order  X.  770,  100  Fed,  278. 


§  51.] 


Pauper  Affidavits. 


683 


better  opinion  is  that  they  need  not  ;*^  such  a  petition  is  but  one  proceeding. 
There  is  a  recorded  instance  of  iiusband  and  wife  filing  a  petition  together 
and  being  permitted  to  proceed  on  the  deposit  of  one  fee;  but  they  were 
to  an  extent  partners  in  business  as  well.  The  rule  is  ^indicated  in  the 
words  *'  in  each  case."  If  a  single  adjudication  can  be  made  affecting  all 
petitions,  one  fee  is  sufficient ;  but  not  otherwise.^ 

c.  Payment  of  fees  to  referee  and  trustee. —  The  clerk's  fee  seems  to  be 
earned  on  the  tiling  of  the  petition ;  the  referee's  and  the  trustee's  when  the 
case  is  closed.  As  to  trustees,  an  estate  is  closed  when  the  trustee  is  dis- 
charged; as  to  the  referee,  when  he  has  transmitted  his  records.  These 
restrictions  on  pajment,  however,  are  not  always  strictly  observed. ^^  Pay- 
ments are  made  by  check  or  order  in  accordance  with  General  Order  XXIX. 
In  the  larger  districts,  the  referees  often  certify  each  week  or  montli  for 
fees  due  the  trustees  and  themselves.  •  Provision  is  elsewhere  made  for  the 
return  out  of  the  estate  of  fees  deposited  by  petitioning  creditors  in  invol- 
untary cases.^®  There  is,  however,  no  provision  for  the  repayment  of  the 
tnistee's  fee  when  no  trustee  is  appointed.  This  is  usually  done  by  a  check 
to  the  bankrupt  or  his  attorney,  after  the  case  is  closed. 

d.  Pauper  affidavits. — A  "  poor  person  "  may  avail  himself  of  the  bank- 
ruptcy law,  by  filing  with  his  petition  a  pauper  affidavit.  Contrary  to  the 
usual  practice,  he  may  get  into  court  and  become  entitled  to  adjudication 
and,  it  seems,  protection,  without  the  usual  preliminary  inquiry  as  to  his 
alleged  property.  Before  the  adoption  of  the  General  Orders,  this  provision 
was  much  abused,^*  and  various  means  were  devised  to  check  the  practice 
of  filing  pauper  affidavits  in  unworthy  cases.  It  is  not  thought,  however,  that 
a  refusal  to  discharge  until  the  fees  are  paid  is  any  more  defensible  than 
would  be  a  refusal  to  file  for  the  same  reason. ^^  The  clerk  is  not  given  any 
option  as  to  filiijg  such  petition,  and  where  it  appears  from  the  schedules 
offered  therewith  that  the  petitioner  has  either  in  his  hands  or  otherwise 
subject  to  his  order  money  with  which  to  pay  the  fees,  his  petition  should 
be  filed,  and  such  money  subjected  to  an  order  for  the  payment  of  such  fees.^* 


10.  In  re  Langslow  (D.  C,  N.  Y.),  1  Am. 

B.  R.  258,  98  Fed.  869;  In  re  Gay  (D.  C, 
X.  n.),  3  Am.  B.  R.  529,  98  Fed.  870. 
Contra,  however,  is  the  late  case  of  In  re 
Farley  (D.  C,  Va.),  8  Am.  B.  R.  266,  113 
Fed.  359,  which  follows  In  re  Barden    (D. 

C,  X.  C),  4  Am.  B.  R.  31,  101  Fed.  553. 

11.  In  re  Langslow  (D.  C,  N.  Y.),  1  Am. 
B.  R.  258,  98  Fed.  869. 

12.  In  the  Western  District  of  N.  Y., 
the  word  "closed**  is  liberally  interpreted 
bv  rule.    See  1  N.  B.  N.  110.  ' 

18.  Bankr.  Act,  §  64-b(2).     See  also  la 
Te  Matthews    (D.  C,  Iowa.),  3  Am.  B.  R. 
265.  97  Fed.  772;   In  re  Silverman    (D.  C, 
N.  Y.),  3  Am.  B.  R.  227,  97  Fed.  325. 


14.  Of  one  of  the  districts  in  Alabama, 
it  was,  early  in  1900,  stated:  "It  (the 
pauper  petition  clause)  has  induced  much 
perjury  in  this  district.  One  lawyer  ha« 
been  disbarred  because  of  it,  and  several 
others  have  been  led  into  unprofessional 
conduct." 

15.  In  re  Mason  (D.  C,  Ala.),  25  Am.  B. 
R.  73,  181  Fed.  899.  See  rule  in  District 
of  Washington,  1  N.  B.  N.  376,  95  Fed. 
120.  And  compare  In  re  Langslow  (D.  C, 
N.  Y.),  1  Am.  B.  R.  258,  98  Fed.  869; 
In  re  Plimpton  (D.  C,  Vt.),  4  Am.  B.  R. 
614,  103  Fed.  775. 

16.  In  re  Mason    (D.  C,  Ala.),  25  Am. 
B.  R.  73,  181  Fed.  899. 


Dv: 
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Ample  power  ia  now  given  to  investigate  the  truth  of  the  pauper  affidavit." 
and  t4)  report  that  it  is  not  true,  if  it  appears  that  a  fraud  on  the  court  hsj 
been  attempted.^  It  is  suggested  also  that  through  an  examination  had  ti> 
teat  the  truth  of  the  aflSdavit,  the  bankrupt  will  often  be  found  able  to 
make  the  deposit  The  affidavit  must  state  that  "  the  petitioner  is  without. 
and  cannot  obtain,  the  money  with  which  to  pay  such  fees."  On  examiua- 
tioQ  as  to  its  truth,  it  will  usually  be  held  false  if  it  appears  that  he  hag 
exempt  property,^*  or  has  paid  an  attorney  for  services  in  preparing  the 
petition  and  schedules,  or,  it  has  been  held,  if  the  bankrupt  is  at  the  time 
earning  fair  wages.^  A  proposed  voluntary  bankrupt,  who  has  not  mooev 
enough  to  pay  the  filing  fees,  is  not  required  to  solicit  loans  from  his 
friends  for  that  purpose.*'  The  necessity  of,  in  some  way,  securing  the 
fee  of  the  trustee  when  one  is  appointed  has  already  been  considered.^ 


17.  General  Order  XXXV (4). 

IB.  Tbe  practice  auggcated  b;  the  follow- 
ing rule  adopted  by  Judge  Coxe  of  the 
Northern  District  of  New  York,  has  proven 
effective; 

"  Y.  In  case  a  petition  is  filed  by  a  pro- 
posed voluntary  bankrupt  which  is  accom- 
panied by  an  affidavit  under  Hubdiviaioii  2 
«f  S  SI  of  the  act,  it  shall  be  the  duty  or 
the  clerk  to  file  said  petition  without  the 
payment  of  the  fees  provided  for  by  law. 
If  the  clerk,  or  the  referee  to  whom  said 
petition  is  referred,  has  reason  to  believe 
such  affidavit  is  false,  he  may  file  a  Gertifl- 
cate  to  that  effect  and  cause  the  bank- 
rupt to  be  examined.  It  upon  such  exami- 
nation the  referee  reports  in  writing  that 
the  statements  contained  in  such  aOidavit 
are  false,  and  that  the  bankrupt  has  or 
can  obtain  money  with  which  to  pay  eaid 
fees,  such  report  shall  be  sufficient  proof 
upon  which  to  base  proceedings  under  eub'- 
division  4  of  general  order  No.  XXXV." 
See   also  "  Supplementary   Forms."   pott. 

19.  Bxemptiona  allowed  by  the  statute 
were  not  intended  to  cover  exonerations 
fi'om  the  payment  of  such  filing  fees.  In  re 
Mason  (D.  C,  Ala.),  25  Am.  B.  R.  73,  181 
Fed.  899;  In  re  Hines  (D.  C,  W.  Va.),  9 
Amu  B.  B.  27,  117  Fed.  790;  In  re  Bean 
(D.  C.  Vt.),  4  Am.  B.  R.  5^1,  100  Fed.  303. 

30.  In  re  Collier  (D.  C,  Tenn.).  1  Am. 
B.  R.  1S2,  93  Fed.  101,  holding  that  the 
court  has  the  right  to  demand  some  evi- 
dence which  shows  that  it  is  reasonsble  to 
conclude  that  tbe  petitioner  cannot  really 
ohtain  the  money,  and  where  it  appeared 
that  one  had  filed  a  petition  without  pay- 
ing fees  and  had  fiU-d  the  statutory  affi- 
davit, but  it  also  appeared  that  be  was 
earning  {30  per  month,  this  was  held  to  be 


ODneluaive  evidence  of  his  ability  to  obtain 
hie  925  for  government  fees,  notwilhatand- 
ing  that  he  had  a  family  to  support  out  o! 
his  earnings.  Compare  also  In  re  Willianu, 
3  N.  B.  N.  Rep.  306. 

»\.  Sellers  v.  Bell  |C.  C.  A.,  5th  CiM. 
2  Am.  B.  R  539,  91  Fed.  801,  36  C.  C  A. 
S02. 

Borrowing  money  to  pay  coita — In  ilie 
case  of  In  re  Hines  (D.  C,  W.  Va),  9  Am 
B.  R.  27,  117  Fed.  790,  the  court  said:  'If 
the  bankrupt  .  .  ,  was  able  to  borroa 
from  his  friends  money  with  which  to  pay 
the  court  coats,  he  could  not  properly  make 
the  affidavit  required  in  this  case,  and  it 
would  be  his  duty  to  pay  the  fees."  In  r^ 
Haaon  (D.  C,  Ala.),  25  Am.  B.  R.  73,  m 
Fed.  899,  the  court  in  commenting  on  the* 
cases  said:  "I  concur  in  the  views  of  llii' 
conrta  expressed  in  the  joregoing  quotations 
from  the  coses  cited,  except  that  in  Re  Hinn. 
fupra,  where  the  court  in  effect  derlares 
that,  if  the  bankrupt  was  able  to  hono'^' 
from  his  friends  money  with  which  to  par 
the  court  costs,  he  could  not  properly  malif 
the  affidavit  required,  and  it  would  be  bin 
duty  to  pay  the  fees.  I  think  the  rule  U' 
nounced  by  Judge  McCormick  in  Sellers  \. 
Bell,  aupra,  which  in  substance  is  that  a 
proposed  voluntary  bankrupt,  who  has  not 
money  enot^h  to  pay  the  filing  fees,  is  not 
required  to  solicit  loans  from  his  friend' 
for  that  purpose,  is  more  reasonable  sod 
just.  He  says  tiiat  such  a  requirement 
would  inflict  a  humiliation  on  any  citizen 
to  require  that  he  solicit  or  accept  alnii 
of  his  kindred  or  friends.  Moreover,  il 
would  raise  an  issue  not  contemplated  ''T 
the  bankruptcy  act,  and  which  would  ho 
embarrassing  and   difficult   to  determine.'' 

23.  See  p.  071,  ante. 
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e.  Additional  duties.—  The  amendatory  act  of  1903  has  added  §  71  to 
the  original  law.  It  prescribes  other  duties  for  the  clerk.^  It  might  well 
have  been  subdivision  b  of  this  section.    It  should  be  read  with  it. 


.  See  under  §  71  of  this  work. 


SECTION  FIFTY-TWO. 


COMPENSATION  OF  CLERKS  AND  MARSHALS. 


§  52.  Compensation  of  Clerks  and  Marshals. — a  Clerks  shall 
respectively  receive  as  full  compensation  for  their  services  to  each 
estate,  a  filing  fee  of  ten  dollars,  except  when  a  fee  is  not  required 
from  a  voluntary  bankrupt. 

b  Marshals  shall  respectively  receive  from  the  estate  where  an 
adjudication  in  bankruptcy  is  made,  except  as  herein  otherwise  pro- 
vided, for  the  performance  of  their  service  in  proceedings  in  bank- 
ruptcy, the  same  fees,  and  account  for  them  in  the  same  way,  as  they 
are  entitled  to  receive  for  the  performance  of  the  same  or  similar 
services  in  other  cases  in  accordance  with  laws  now  in  force,  or  such 
as  may  be  hereafter  enacted,  fixing  the  compensation  of  marshals. 


Analogous  provisions:     In  U.  S.:     Act  of  1867,  $  47,  R.  S.,  {{  5124,  5125,  5127.  5127A; 

Act  of  1841,  §  13;  Act  of  1800,  §§  46,  47. 
Cross-refeiences:     To  the  law:     Marshals  may  be  appointed  to  take  charge  of  bankrupts 
property,  §2(3). 
Compensation  of  marshals  for  services  rendered  in  taking  charge  of  property, 

§  48-d. 
Clerks  to  collect  fees,  and  account  for  same,  $  51(2). 
Fees  of  clerks  for  certificates  of  searches,  §  71. 
To  the  General  Orders:     Clerk  or  marshal  may  require  indemnity  before  incurring 
expense,  X. 
Accounts  of  marshal  as  to  expenses,  XIX. 
Fees  of  clerk  in  full  compensation  for  services,  XXV  (1). 


SYNOPSIS  OF  SECTION. 

COMPENSATION  OF  CL.BRKS  AND  MARSHAIjS. 

I.  Compensation  of  Clerks,  687. 

a.  The  filing  fee,  687 

b.  Other  fees,  687. 

n.  Compensation  of  Marshals,  687. 

a.  Fixed  by  general  law,  687. 

b.  While  acting  as  receiver,  688. 

c.  Accounts  of  marshals ,  688. 

[686] 
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I.  (X»fiPBNSATION  OP  CLERKS. 

a.  The  fliing  fee.—  By  subsection  a  the  filing  fee  of  the  clerk  is  fixed  at 
ten  dollars,  and  must  be  paid  before  a  petition  is  filed.^  It  is  in  "  full 
<jompen8ation  "  for  the  services  of  the  clerk  to  each  estate.  General  Order 
XXXV  (1)  interprets  the  quoted  words  by  providing  that  the  fees  allowed 
to  clerks  "  shall  be  in  full  compensation  for  all  services  performed  by  them 
in  regard  to  filing  petitions  or  other  papers  required  by  the  act  to  be  filed 
with  them,  or  iil  certifying  or  delivering  papers  or  copies  of  records  to 
referees  or  other  officers,  or  in  receiving  or  paying  out  money.'' 

b.  Other  fec».— But  clerks  may  charge  the  fees  allowed  them  by  law 
for  copies  of  papers  in  bankruptcy  proceedings  furnished  to  persons  other 
than  the  referees  or  other  officers,  or  expenses  necessarily  incurred  in  pub- 
lishing or  mailing  notices  or  other  papers.  In  some  districts,  it  is  even 
prescribed  by  rule  that  cjerks  may  charge  a  fee  for  copying  and  mailing 
the  petition  and  order  known  as  Form  No.  57.^  The  validity  of  such  a  rule 
is  doubted.  It  is  a  severe  stretch  of  meaning  to  declare  such  mandates 
*'  copies  furnished  to  other  persons."  Money  so  collected  is  not  for 
'^expenses,"  but  for  fees  pure  and  simple.  The  clerk  is  also  entitled  to  dis- 
bursements for  postage,  stationery  and  clerical  work.^  It  is  thought  that 
Oeneral  Order  XXXV  (1)  is  not  in  accord  with  §  52-a;  if  not,  the  latter 
must  controL  What  has  been  said  elsewhere  as  to  pauper  cases*  and  the 
right  to  demand  indemnity  applies^  to  clerks  as  well.  The  clerks  are  now 
salaried  officers.®  Any  surplus  of  fees  collected  must  be  turned  into  the 
treasury.^  Section  71,  added  by  the  amendatory  act  of  1903,  also  authorizes 
the  clerks  to  charge  fees  for  bankruptcy  searches. 

n.  COMPENSATION  OF  MARSHALS. 

Fixed  by  general  law. —  The  marshals  and  their  field  deputies  are  now 
also  salaried  officers.®  They  play  small  parts  in  the  administration  of  the 
present  bankruptcy  law.  Under  the  former  law,  they  acted  as  messengers 
as  well  as  custodians,  and  their  fees  were  fixed  by  the  statute.®  Under 
the  present  statute,  the  only  duties  they  are  usually  called  upon  to  perform 
are  the  service  of  subpoenas  and  writs  of  injunction,^*^  and  the  taking  pos- 


1.  Bankr.  Act,  S  51(2). 

2.  See  In  re  Durham,  2  N.  B.  N.  Rep. 
1104.    See  also  under  $  39,  a/nte, 

3.  In  re  Dunn  Hardware  &  Furniture 
Co.  (D.  C,  N.'Car.),  14  Am.  B.  R.  18G, 
134  Fed.  997. 

1  See  under  |  51. 

5.  General  Order  X. 

fi.  Under  the  former  statute,  their  fees 
were  limited  to  those  fixed  by  the  general 
law.     See  "Analogous  Provisions,"  cmte. 


Per  diem  compensation  allowed  by  stat- 
ute  for  services  under  U.  S.  R.  S.,  §§  574, 
638,  828,  see  United  States  v.  Marvin,  212 
U.  S.  275,  22  Am.  B.  R.  717. 

7.  Act  of  May  28,  1896;  U.  S.  Compiled 
Laws. 

S.  This,  only  since  Act  of  May  28,  1896. 

9.  See  "Analogous  Provisions,"  ante. 

10.  Compare  Bankr.  Act,  §§  11-a,  18-a} 
Equity  Rules  XIII,  XV. 
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session  of  aod  caring  for  pn^pertj."  Their  fqoe  ineither  case  are  those  fixe 
by  the  general  law.^  They  also  may  demand  indemnity.^  When, a  petitic 
accompanies  an  order,  the  statutory  fee,  it  seems,  can  he  charged  for  esc 
paper,  though  they  are  bound  together." 

b.  While  acting  at  receiver. —  The  compensation  of  a  marshal  while  actin 
as  a  receiver  is  considered  elsewhere."*  Hia  fees  by  way  of  conunissioi 
upon  moneys  disbursed  or  turned  over  to  any  person,  including  a  lienholde: 
and  upon  moneys  realized  by  the  trustees  from  property  turned  over  in  kin 
to  such  trustees  are  hxed  by  §  48-d.  It  seems  that  a  marshal  cannot  act  as 
receiver  in  bankruptcy.^" 

c.  Aooonnts  of  manbak. —  Marshals  are  required  to  account  for  their  fet 
in  bankruptcy  cases.  This  is  regulated  by  General  Order  XIX.  which  n 
quires  no  comment." 

11.  See  Bankr.  Act,  jg  8(3),  3-e,  ud  60.  R.  692,  95  Fed.  953;  In  re  Scott  (D.  C 

1».  V.  S.  R.  8.,  I  829.  N.  Cw.t,  3  Am.  B.  R.  636,  99  Fed.  404 

18.  General  Order  X.  In    re    Adanw,   etc.    (D.   C,    Col.),   4   Ad 

14.  In  re  Dimon  (D.  C,  N.  Y.),  5  Am.  B.  R.  107,  101  Fed.  315. 

B.  R.  133,  104  Fed.  TT5.  16.  Act  of  Maj>  28,  1896,  |  20. 

15.  See  under  f  2  and  |  4S-d.  See  also  17.  The  referee  has  a  similar  dutf.  Ga 
In  re  Woodard   (D.  C,  N.  Car.),  2  Am.  B.       eral  Order  XXVI. 


8K0TB0H  FIKTY-THEEE. 


DmiES  OF  ATTOBIIEY-GENERAL. 


53.  Ditties  of  Attolney-Oaneral.—^  The  attorney-general  shall 
annually  lay  before  congress  statistical  tables  showing  for  the  whole 
country,  and  by  States,  the  number  of  cases  during  the  year  of  volun- 
tary and  involuntary  bankruptcy ;  the  amount  of  the  property  of  the 
estates;  the  dividends  paid  and  the  expenses  of  administering  such 
estates ;  and  such  other  like  information  as  he  may  deem  important. 


Analogous  piovisions:    None. 
Cross-references:    None. 


I.  ATTORNEY-GENERAL'S  REPORTS. 

The  statistical  tables  required  by  this  section  will  be  found  in  the  annual 
reports  of  the  attorney-general  beginning  with  that  of  1898.  The  statistics 
required  will  be  furnished  by  the  proper  officers  on  demand  by  the  attorney- 
general. 

[689] 
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M££TINGS    OF    CrEDITOKS. 


u  ^^. 


Analogous  proyiaions:    In  U.  S.:    As  to  time  and  place  of  first  meeting,  Act  of  1867,  { ii, 
R.  S.,  11  5019,  5032;  Act  of  1841,  §  7;  Act  of  1800,  §  6;  As  to  presiding  officer  at 
first  meeting.  Act  of  1867,  §  12,  R.  S.,  §  5033;  As  to  allowance  of  claims  at  first  meet- 
ing, see  Analogous  Provisions  under  Section  Fifty-seven,  post;  As  to  other  meetings, 
Act  of  1867,  11  27,  28,  R.  S.,  H  5092,  5093,  5098;  As  to  the  final  meeting,  Act  of 
1867,  §  28,  R.  S.,  fit  5093,  5096. 
In  Eng.:    As  to  first  meeting.  Act  of  1883,   Schedule  I,  Rules  1-4;  As  to  subsequent 
meetings.  Act  of  1883,  {  89(2) ;  Act  of  1890,  §  18;  Act  of  1883,  Schedule  I,  Rales 
5-7;  and,  generally,  as  to  meetings  of  creditors.  General  Rules   249-257. 
Cross-references:     To  the  Uwi     Adjudication  of  bankruptcy,'  when  to  be  made,  {  18-a; 
order  of  reference  to  referee  when  judge  is  absent,  f  18-f,  g. 
^Notice  of  meetings  of  creditors  to  be  given,  §  5S. 
Proof  and  allowance  of  claims,  fi  57. 
Who  entitled  to  vote  at  meetings  of  creditors,  f  56. 

Creditors  to  choose  trustee,  {  44;  as  to  final  meetings  of  creditors,  §fi  47-a(St.  65. 
To  the  General  Orders:     Appointment  of  trustee  subject  to  approval  by  court,  XIII. 
If  no  creditor  appears  at  first  meeting,  no  trustee  appointed,  XV. 
Special   meetings  of  creditors,  court  may  call,  XXV. 
To  Official  Fonna:    Notice  of  first  meeting  of  creditors.  No.  18. 
List  of  debts  proved  at  first  meeting.  No.  19. 
Appointment  of  trustee  by  creditors.  No.  22;  order  that  no  trustee  be  appointed. 

No.  27. 
Petition  for  meeting  to  consider  composition.  No.  60. 
iSee  Supplementary   Forms,  post;  Uagar  and  Alexander's   Bankruptcy  Fofilb. 


SYNOPSIS  OF  SECTION. 

MBBTINGS  OF  CREDITORS. 

I.  Scope  of  sectioiii  692. 

n.  First  meeting,  693. 
.  a.  In  general,  693. 
b.  Order  of  business;  procedure,  694. 

m.  Special  meetings,  695. 

a.  In  general^  695. 

b.  On  call  of  crediiors,  696. 

IV.  Final  meetings,  696. 
a.  In  general,  696. 


\ 


It 


I,  SCOPE  OF  SECTION. 

Scope  of  section. —  The  cross-references,  supra,  indicate  the  limited  scope 
of  the  section.  It  has  to  do  only  with  the  time  and  place  of  holding  the 
first  meeting  of  creditors,  who  shall  preside,  and  what  in  general  mar  be 
done  thereat,  the  calling  of  special  meetings  by  creditors,  and  when  final 
meetings  shall  be  held.  It  is  clearly  a  section  on  practice,  not  law,  a  dis- 
tinction  recognized   in   the  English  system  by  putting  the  corresponding 
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rules  of  practice  at  the  end  of  the  section  as  a  "  schedule.^  The  procedure 
under  section  55  is  so  different  from  that  under  the  law  of  1867^  as  to 
make  the  cases  and  suggestions  under  that  law  of  little  value.  It  will  be 
observed,  however,  that  then  the  place  and  time  of  meeting  could  be  arbi- 
trarily fixed,  and  there  were  usually  three  stated  meetings,^  while,  save  for 
meetings  called  specially,  there  can  now  be  but  two. 

II.  FIRST  MEETING. 

a.  In  general.—  Subsection  a  makes  it  the  duty  of  the  court  to  cause  the 

first  meeting  of  the  creditors  to  be  held  as  therein  provided.     It  is  the 

practice  for  the  referee  to  call  the  first  meeting  upon  the  order  of  reference 

having  been  submitted  to  him  after  an  adjudication.*    On  receipt  from  the 

clerk  of  an  order  of  reference,^  the  referee  forthwith  calls  a  first  meeting,^ 

setting  the  time,  *^  not  less  than  ten  nor  more  than  thirty  days  after  the 

adjudication,"  and  the  place  **  at  the  county  seat  of  the  county  in  which 

the  bankrupt  has  had  his  principal  place  of  business,  resided  or  has  his 

domicile."     These  provisions  are,  in  effect,  directory;  for,  by  subsequent 

clauses,  the  time  may  be  somewhat  indefinitely  lengthened,  and,  if,  as  is 

often  the  case,  the  county  seat  is  "  manifestly  inconvenient  as  a  place  of 

meeting  for  the  parties  in  interest,"  another  place  may  be  selected.     The 

first  meeting  of  creditors  cannot  be  had  until  after  adjudication.^     The 

practice  of  keeping  first  meetings  alive  by  successive  continuances  is  general, 

and  to  be  recommended;®  it  saves  delay  and  expense  in  calling  creditors 

together  to  consider  special  matters.     Indeed,   through  the  use  of  short 

notices,  addressed  to  and  served  on  the  creditors  or  attornevs  who  have 

appeared,  it  often  alone  makes  prompt  action  possible.     That  all  meetings 

should  be  held  in  court-rooms  and  on  regular  days  and  at  regular  hours,® 

and  be  conducted  with  dispatch,  dignity  and  impartiality  on  the  part  of  the 

presiding  officer,  in  short,  as  a  court  of  justice,  seems  to  be  the  purpose  of 

the  statute.^®    Nor  until  there  is  a  complete  record  of  the  proceeding  will  the 

estate  be  ordered  closed.^* 


1.  See  Eng.  Act  of  1883;  Schedule  I. 

2.  Act  of  1867,  §§  11,  12,  R.  S.,  §|  5019, 
5032,  5033. 

8.  Act  of  1867,  If  27,  28. 

1  Official  Form,  No.  18,  prescribes  the 
form  of  the  notice  to  be  given  to  creditors 
of  the  first  meeting  and  is  to  be  signed  by 
the  referee. 

5.  Bankr.  Act,  1,  §  18-f-g.  See  also  where 
the  referee  makes  the  adjudication,  §  38  ( 1 ) . 

6.  This  is  usually  done  by  the  entry  of 
the  fact  in  his  record-book,  though  a  formal 
order  may  be  drawn  and  signed.  As  to 
the  method  of  giving  notice,  see  Bankr. 
Act,  §  58. 


7.  In  re  Back  Bay  Automobile  Co.  (D.  C, 
Mass.),  19  Am.  B.  R.  835,  158  Fed.  679, 
revg.  19  Am.  B.  R.  33. 

8.  Compare  In  re  Norton,  Fed.  Cas. 
10,348;   In  re  Phelps,  Fed.  Cas.   11,071. 

9.  In  re  Eagles  (D.  C,  N.  Car.),  3  Am. 
B.  R.  733,  99  Fed.  695. 

10.  Compare  In  re  Merchants'  Ins.  Co., 
Fed.  Cas.  9,442. 

11.  A  final  settlement  of  the  bankrupt's 
estate  will  not  be  ordered  until  a  full  and 
complete  record  of  the  proceedings  is  made, 
showing  that  they  have  been  conducted  in 
accordance  with  the  requirements  of  the 
statute  and  the  general  orders  of  the  Su- 
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b.  Order  of  bminess;  procedure. —  Subsection  b  provides  that  the  referee, 
or,  if  there  has  been  no  reference,  the  judge,  must  preside  at  all  first  meet- 
ings.   The  following  order  of  business  is  suggested  :^^ 

1.  Call  for  and  noting  of  appearances  in  person  or  by  powers  of  attorney- 

2.  Application  for  ex  parte  amendments. 

3.  Allowance  or  disallowance  of  claims. 

4.  Election  of  trustee,  and  fixing  of  amount  of  bond. 

5.  Examination  of  the  bankrupt. 

6.  Miscellaneous  motions,  orders  and  instruction. 

7.  Continuance  to  a  place,  day  and  hour  certain. 

This  order  will  often  be  changed,  as,  where  there  has  been  a  receiver,^ 
who  should  report  as  soon  as  the  creditors  entitled  to  vote  are  ascertained* 
or  where  the  appointment  of  appraisers^*  is  necessary,  an  order  of  business 
which  should  follow  the  appointment  of  a  trustee.  Appearances  may  be 
either  in  person  or  by  attorney;  if  the  latter,  by  an  attorney  or  counselor 
authorized  to  practice  in  the  circuit  or  district  court.^^  Subsection  b  also 
provides  that  the  judge  or  referee  shall,  before  proceeding  with  the  other 
busijiess,  allow  or  disallow  claims  and  conduct  an  examination  of  the  bank- 
rupt. This  is  evidently  for  the  purpose  of  determining  the  right  of  creditors 
to  vote.  The  bankrupt  may  be  required  to  attend  the  first  meeting  and  sub- 
mit to  an  examination  for  the  purpose  of  aiding  the  court  in  ascertaining 
who  are  creditors.^®  The  proof  and  allowance  of  claims  is  especially  pro- 
vided for  under  section  57,  to  which  reference  should  be  made  in  this  con- 
nection. A  creditor  included  in  the  schedules,  whose  identity  is  established 
satisfactorily  to  the  referee,  is  entitled  to  an  opportunity  to  examine  the  bank- 
rupt before  he  decides  to  become  a  party  to  the  proceeding. ^^    Where  claims 


1'  ■; 
'I 


I 


"r: 


preme  Court  and  the  diBtrict  rules,  and 
a  balance  sheet  is  presented  which  can  be 
understood,  and  from  which  the  bankrupt 
and  his  creditors  can  see  what  has  been 
done  with  their  money.  In  re  Carr  (D.  C, 
N.   Car.),  8   Am.  B.' R.   635,   116  Fed.  556. 

12.  See  also  1  N.  B.  N.  112,  113;  Rules 
1,  5,  6,  8,  9. 

Opening  and  conducting  meeting. —  See 
In  pe  Eagles  and  Crisp  (D.  C,  N.  Car.),  3 
Am.  B.  R.  733,  99  Fed.  695. 

13.  Consult  Section  Two  of  this  work. 

14.  See  discussion  under  Section  Seventy 
of  this  work. 

15.  General  Order  IV. 

16.  Bankr.  Act,  §  7(1)  (3),  and  discus- 
sion thereunder. 

17.  Examination  of  bankrupt  by  creditor 
before  proving  claim. —  A  creditor  who  has 
not  filed  a  claim  is  privileged  to  examins 
the  bankrupt,  in  order  to  see  if  it  is  worth 
while  so  to  do.     In  re  Walker    (D.  C,  N. 


Dak.),  3  Am.  B.  R.  35,  96  Fed.  550;  In  re 
Jehu  iT>.  C,  Iowa),  2  Am.  B.  R.  498.  94 
Fed.  638,  the  court  said:  "The  creditors 
may  properly  decline  to  incur  the  expense 
of  proving  their  claims  until  it  appears 
that  some  good  will  result  from  so  doing. 
The  referee  should  be  satisfied  that  tl.e 
party  applying  for  the  order  is  in  fact  .i 
creditor  of  the  bankrupt;  but.  if  this  fact 
be  shown,  no  good  reason  exists  why  the 
examination  should  not  be  had,  even  thought 
the  creditor  may  not  have  proved  his 
claim  in  set  form." 

Examination  at  adjourned  meeting.— 
Where  a  bankrupt,  in  his  schedules,  claims 
the  bar  of  the  statute  of  limitations  as  a 
defense  to  a  particular  provable  debt,  the 
creditor,  who  had  not  filed  proof  of  claim, 
is  entitled  to  examine  the  bankrupt  at  aii 
adjourned  meeting  of  the  creditors,  in  order 
to  determine  whether  he  will  take  a^ 
affirmative    part    in    the    bankruptcy   pr'^ 
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are  objected  to,  they  should,  as  far  as  possible,  be  heard  summarily  on  an  oral 
motion  to  reject  —  the  mere  filing  usually  amounts  to  an  allowance  *®  —  and 
their  right  to  vote  determined.  Only  when  clearly  fictitious  or  preferential^ 
should  this  right  be  denied  them.^*  The  determination  of  a  referee  as  to  the 
allowance  or  disallowance  of  a  claim  presented  at  such  a  meeting  is  a  judicial 
act  which  cannot  be  reviewed,  revised  or  reversed  by  a  State  court.^  Other 
general  regulations  as  to  papers  and  practice  will  be  found  in  General 
Order  IV.  The  cross-references,  ante,  to  other  sections  and  general  orders, 
should  be  read  in  anticipation  of  a  first  meeting  of  creditors.  The  very 
broad  range  that  business  at  meetings  of  creditors  may  take  is  indicated  by 
subsection  c. 

III.  SPECIAL  MEETINGS. 

a.  In  general.— "While  this  section  provides  only  for  first  and  final  meet- 
ings in  each  case,  special  meetings  can  be  called  and  held  for  a  variety  of 
purposes.^^  "  Proven  '^  does  not  necessarily  mean  "  obtained  the  allowance  " 
of  their  claims.^  It  seems  that  ^'  whenever  "  in  subdivision  e  means  "  when- 
ever after  the  first  meeting "  previously  provided  for  in  subdivision  a.^ 
The  creditors  can  only  take  such  steps  at  the  special  meeting  as  will  tend 
to  the  promotion  of  the  best  interests  of  the  estate.^  The  phrase  "  special 
meeting  "  occurs  only  in  Greneral  Order  XXV.  Special  meetings  are  usually 
called  to  consider  proposed  sales  of  property,  or  the  compromises  of  contro- 
versies, or  for  the  declaration  and  payment  of  dividends.^^  Almost  invariably 
the  referee  presides  over  such  meetings,  though  this  is  not  necessary,  as  at 
first  meetings.^^ 


ceedings,  although  a  rule  of  court  requires 
a  (Teditor  to  file  a  fprmal  claim  with  the 
referee  before  any  examination.  In  re 
Kuffler  (D.  C,  N.*^Y.),  18  Am.  B.  R.  587, 
155  Fed.  1018. 

18.  In  re  Sumner  (D.  C,  N.  Y.),  4  Am. 
B.  R.  123,  101  Fed.  224.  Claims  so  filed 
may,  however,  be  objected  to  and  allowance 
thus  postponed.     See  Bankr.  Act,  §  57-d. 

19.  See  Bankr.  Act,  §  56. 

20.  Clendening  v.  Red  River  Valley  Nat. 
Bank  (Sup.  Ct.,  N.  Dak.),  11  Am.  B.  R. 
245. 

When  the  referee  acts  instead  of  the 
judge,  hia  duties  are  judicial  in  their  na- 
ture and  he  is  to  pass  upon  such  questions 
as  may  arise  in  carrying  forward  the  ob- 
jects and  purposes  of  the  meeting.  In  re 
McGill  (C.  C.  A.,  6th  Cir.),  5  Am.  B.  R. 
155,  106  Fed.  57. 

21.  Bankr.  Act,  §  44;  General  Order 
XXV. 

Subsections  d  and  e  provide  the  method 
of  calling  such  meetings.  When  all  the 
creditors  whose   claims  have   been   allowed 


agree  in  writing  that  such  a  meeting  shall 
be  held,  it  may  be  held  at  any  time  or  place 
agreed  upon.  The  court  is  required  to  call 
such  a  meeting  when  one-fourth  or  more  in 
number  of  those  "  who  have  proven  their 
claims  "  shall  file  a  written  request  to  that 
effect. 

22.  In  re  Back  Bay  Automobile  Co.  (D. 
C,  Mass.),  19  Am.  B.  R.  835,  158  Fed.  679, 
revg.  19  Am.  B.  R.  33. 

23.  In  re  Back  Bay  Automobile  Co.  (D. 
C,  Mass.),  19  Am.  B.  R.  835,  158  Fed.  679, 
revg.  19  Am.  B.  R.  33. 

24.  In  re  Meadows,  Williams  &  Co.  (D* 
C,  X.  v.),  25  Am.  B.  R.  100,  181  Fed.  911» 

25.  In  re  Meadows,  Williams  &  Co.  (D. 
C,  N.  v.),  25  Am.  B.  R.  100,  181  Fed.  911. 
(meeting  to  consider  proposed  compromise 
of  action  by  trustee).  For  a  suggested 
practice,  resulting  in  combining  three  or 
four  special  meetings  in  one,  see  under  §  58 
of  this  work,  post, 

26.  Frequently,  however,  the  trustee  pre- 
sides over  meetings  to  consider  the  sale 
of  property. 
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b.  On  call  of  orediton. —  Creditors'  meetings,  after  the  first,  while  alwavi 
called  hy  the  referee,  are  usually  the  result  of  a  report  or  a  petition  filed, 
or  motiou  made,  by  the  trustee.  Subdivisions  d  and  e  provide  a  means  t( 
call  the  creditors  together,  if  the  trustee  will  not  act,  or  tiie  referee  refuse 
to  order  the  meeting.  The  former  of  these  subsections  seetns,  however,  ir 
conflict  with  section  58-a,  and  its  value  or  validity  has  not  yet  been  deter 
mined.  The  policy  of  the  law  seems  to  be  to  give  all  creditors  the  absolute 
right  to  ten  days'  notice  of  all  important  at«ps,  nay,  even  of  all  "  meetingE 
of  creditors."^  The  practice  on  the  call  of  a  creditors'  meeting  by  written 
request  of  a  majority  in  uumber  and  amount  of  claims  proven  is  sufficienth 
explained  in  the  statute.^ 

IV.  FINAL  MEETINGS. 

a.  In  general. —  Fiual  meetings  must  be  ordered  when  "  the  affairs  of  the 
estate  are  ready  to  be  closed.^  This  seema  to  imply  that  there  need  be  no 
final  meeting  unless  there  is  an  estate.  Where  there  are  dividends  for 
creditors  a  final  meeting,  as  distinguiahed  from  a  first  meeting,  must,  siuce 
the  proviso  clauses  added  to  section  65-b,  be  held.*'  Creditors  must  also 
have  the  usual  notice  of  the  filing  of  a  trustee's  final  account.^^  The  safer 
practice  is  to  hold  such  a  final  meeting  even  in  no-asset  cases.  It  should  be 
called  as  soon  as  the  trustee's  final  report  is  filed.^^ 


S7.  Se«  Bsnkr.  Act,  i  58-a(3).  Compare 
In  re  Stoever  (D.  C,  Pa.) ,  5  Am.  B.  R.  250, 
105  Fed.  355. 

9S.  See  aubaection  e  of  this  Bection. 

39.  In  re  Sarah  Michel  (D.  C,  Wis.),  1 
Am.  B.  R.  665,  95  Fed.  803. 

30.  A  meeting  for  the  declaration  of  a 
dividend  should  be  combined  with  that  for 
the  payment  of  the  dividend  so  declared, 
and,  if  there  is  to  be  but  one  dividend,  the 


final  meeting  can  and  should.  In  proper 
cases,  be  combined  vith  'such  diTideiiil 
meetings.  In  re  Marahall  N.  Smith  |Re(.. 
N.  Y.),  2  Am.  B.  R.  648. 

SI.  Bankr.  Act,  {   5S-a(6). 

32.  Bankr.  Act,  |  47-a(8).  See  also  for 
the  necessity  of  a  supplemental  report  of 
diHtribution  by  the  trustee,  discuBsion  under 
Section  Forty-seven  of  this  work,  sub-tiflf, 
"  Trustee's  Supplemeotal  Report " 
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VOTERS  AT  MEETINGS  OF  CREDITORS. 


§  56.  Voters  at  Meetings  of  Creditors. — a  Creditors  shall  pass  upon 
matters  submitted  to  them  at  their  meetings  by  a  majority  vote  in 
number  and  amount  of  claims  of  all  creditors  whose  claims  have  been 
allowed  and  are  present,  except  as  herein  otherwise  provided. 

b  Creditors  holding  claims  which  are  secured  or  have  priority  shall 
not,  in  respect  to  such  claims,  be  entitled  to  vote  at  creditors'  meet- 
ings, nor  shall  such  claims  be  counted  in  computing  either  the  num- 
ber of  creditors  or  the  amount  of  their  claims,  unless  the  amounts  of 
such  claims  exceed  the  values  of  such  securities  or  priorities,  and  then 
only  for  such  excess. 


Analogous  provisions:    In  U.  S.:    As  to  Toters,  generally,  Act  of  1867,  {  13,  K.  S.,  {  5034; 
As  to  preferred  creditors,  Act  of  1867,  §  18,  R.  S.,  §  3035. 
In  Eng.:     As  to  voters,  generally,  Act  of  1883,  Schedule  I,  Rules  8^10,  14;   As  tot, 
voting  by  proxy.  Act  of  1883,  Schedule  I,  Rules   15,  17,  19,  21;  Act  of  1890,  f  22, 
General  Rules  245-248. 
Cross-references:     To  the  law:     Creditors,  term  defined,  §  1(9);  secured  creditors,  term 
defined,  §  1(23). 
Meetings  of  creditors;  first  meeting;  other  meetings,  how  called,  §  55. 
Proof  and  allowance  of  claims,  §  57;  provable  debts,  §  63. 
Preferences,  what  constitute,  §  60;  debts  entitled  to  priority,  §  64-a,  b. 
To  the  General  Orders:     Appearances  by  attorney,  IV. 
Proof  of  claims,  procedure,  XXI. 
Special  meetings  of  creditors,  XXV. 
To  the  Official  Forms:    List  of  debts  proved  at  first  meeting.  No.  19. 

General  letter  of  attorney  in  fact;  special  letter  of  attorney  in  fact,  Nos.  20,  21. 

Appointment  of  trustee  by  creditors,  No.  22;  by  referee.  No.  23. 

See  also  Supplementary  Forms,  post;  Hagar  &  Alexander's  Bankruptcy  Forms. 


SYNOPSIS  OF  SECTION. 

TOTBRS   AT  BODBTINGS   OF*  CRBDITORS. 

L  la  gr^aeral,  698. 

a.  Comparative  legislation^  698. 

b.  Scope  of  section,  698. 

c.  Electian  of  trustees,  699. 
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n.  Votes  by  creditors,  700. 

a.  Majority  in  number  and  amount,  700. 

b.  Who  entitled  to  vote,  700. 

c.  Creditors  not  entitled  to  vote,  701. 

(1)  Secured  creditoks^  701. 

(2)  Creditors  entitled  to  priority^  702, 

(3)  Preferred  creditors,  702. 

d.  Vote  by  attorneys  in  fact,  703. 

e.  Practice,  704. 


I.  IN  6£NSRAL. 

a.  Comparative  legislation.—  The  English  statute  regulates  voting  at 
creditors'  meetings  with  great  particularity/  and  proxy  voting  at  such 
meetings  is  so  restricted  as  to  make  impossible  many  of  the  evils  complained 
of  under  previous  statutes.  Valuable  suggestions  as  to  their  orderly  conduct 
vrill,  therefore,  be  found  in  the  English  law  and  general  rules.  Our  law  of 
1867  was  not,  in  this  particular,  essentially  different  from  that  of  1898. 
Creditors  then  took  action  by  a  majority  in  number  and  amount,  though 
all  claims  proven  were  counted,  whether  present  or  represented  or  not;' 
the  voting  of  secured  creditors  was  prohibited,  not  by  statute,  but  by  the 
courts. 

b.  Scope  of  section. — The  present  law,  in  effect,  gives  voting  power  only 
to  creditors  holding  claims  neither  preferred  nor  secured  nor  entitled  to 
priority,  which  have  been  allowed  and  are  present;  and  declares  that  a 
majority  shall  consist  in  the  concurrence  of  the  larger  amount  as  to  dollars 
and  the  larger  number  as  to  individuals.  But  a  partnership  creditor  can  be 
counted  only  as  a  single  individual.*  Ndr  is  it  necessary  that  there  be  any 
definite  quorum,  as  in  England ;  one  creditor  present  or  duly  represented  and 
entitled  to  vote  may  choose  a  trustee.*  The  meaning  of  "  present "  has 
been  somewhat  discussed.  The  better  opinion  is  that,  if  excluded  from  vot- 
ing for  any  reason,  a  creditor,  though  actually  present,  is  not  present  for  the 
purpose  of  ascertaining  the  total  of  claims.*^    But  no  creditor  can  vote  until 


1.  See  "Analogous  Provisions,"  ante. 

2.  Act  of  1867,  §  13,  R.  S.,  §  5034. 
8.  In  re  Purvis,  Fed.  Cas.  11,476. 

4.  In  re  Mackellar  (D.  C,  Pa.),  8  Am. 
B.  R.  669,  116  Fed.  547;  In  re  Haynea,  Fed. 
Cas.  6,209. 

5.  Creditors;  when  "  present."^- Creditors 
whose  claims  have  been  allowed  are  not 
present  at  a  meeting  within  the  meaning 
of  section  56-a  of  the  bankrupt  act,  when 
they  are  not  permitted  to  participate  in  its 
proceedings.     .     .     .     The  meaning  oi  the 


clause  IB  to  vest  the  power  of  creditors  in 
those  who  are  present,  and  not  allow  th^ 
proceedings  to  be  delayed  by  the  abaenoe 
of  those  creditorfl  who  do  not  take  suffi- 
cient interest  to  participate;  but  it  is  not 
its  meaning  to  treat  thise  as  present  who 
are  excluded  from  voting  by  the  referee. 
In  re  Henschel  (C.  C.  A.,  2d  Cir.),  7  Am. 
B.  R.  662,  113  Fed.  443,  revg.  8.  c  (Re^^ 
N.  Y.),  6  Am.  B,  R.  25,  and  (D.  C,  N.  Y.), 
6  Am.  B.  R.  305,  109  Fed.  861. 
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his  claim  has  not  only  been  "  proved,"®  which  means  the  mere  verification  of 
it  in  acciordance  with  the  law  and  one  of  the  forms  prescribed  by  the  Supreme 
Court,  but  also  '^  allowed/'^  which  means  the  filing  of  such  provjed  claim, 
without  objection,  with  the  proper  referee.  Even  if  filed,  it  seems  that  the 
referee  has  the  right  to  determine  its  voting  power,  if  the  same  is  called  in 
question.®  The  mere  filing  of  objection  will  not,  however,  be  sufficient  to  ex- 
clude a  claim  which,  on  an  examination  —  often  mere  oral  statements  of 
counsel  —  seems  to  be  bona  fidef^  nor  is  "  surprise,''  due  to  ignorance  of  the 
law  or  rules,  sufficient  to  warrant  a  postponement.^^  If  objection  is  made  and 
a  prima  facie  case  is  presented,  and  it  appears  that  the  vote  of  the  claim 
objected  to  will  be  decisive  of  any  matter  submitted  to  the  creditors,  the 
referee  should  postpone  the  vote  until  the  validity  of  the  claim  can  be 
<letermined.^^  In  such  a  case  it  may  even  be  necessary  to  appoint  a  receiver 
<id  interim?^ 

c.  Eleotion  of  tnutee. —  If  possible,  there  should  be  no  postponement  of 
an  election  of  trustee.^  It  should  take  place  at  the  time  and  place  fixed  in 
the  notice,  and  objections,  technical  in  their  nature,  or  motions  manifestly 


6.  Compare  Bankr.  Act,  §  57-a. 

(D.  C,  N.  Dak.),  3  Am.  B.  R.  35,  96  Fed. 

7.  See  Bankr.  Act,  |  57-b;  In  re  W^alker 
550;  In  re  Eagles  (D.  C,  N.  Car.),  3  Am. 
B.  R.  733,  99  Fed.  696;  Clendening  v.  Na- 
tional Bank  (Sup.  Ct.,  N.  Dak.),  11  Am. 
B.  R.  245. 

8.  Power  of  referee  to  pass  npon  yalidity 
of  powers  of  attorney.— The  referee,  pre- 
siding at  the  first  meeting  of  creditors  for 
the  election  of  a  trustee,  must  determine 
who  are  to  make  up  its  constituent  mem- 
bers, and  he  has  the  right  to  refuse  to 
allow  one  offering  to  qualify,  who  acts 
under  a  power  of  attorney  nominally  exe- 
cuted by  the  creditors,  but  in  fact  procured 
by  the  bankrupt  in  order  to  vote  for  his 
choice  of  trustee.  In  re  McGill  (C.  C.  A., 
«th  Cir.),  5  Am.  B.  R.  155,  106  Fed.  57, 
tffg.  Falter  v.  Reinhard  (D.  C,  Ohio),  4 
Am.  B.  R.  782,  104  Fed.  292.  See  also  In 
re  Rekersdres  (D.  C,  N.  Y.),  5  Am.  B.  R. 
811,  106  Fed.  206;  In  re  Dayville  Woolen 
Co.  (D.  C,  Ct.),  8  Am.  B.  R.  85,  114  Fed. 
«74;  In  re  Pfromm,  Fed.  Cas.  11,061. 

Referee  miut  •ntertain  objections.— 
Where  the  referee  in  proceedings  which  re- 
sulted in  the  election  of  trustee  overrules 
objections  of  certain  claims,  preferred  ujwn 
the  ground  that  the  claimants  were  pre- 
ferred creditors  and  not  entitled  to  have 
their  claims  allowed  until  the  preferences 
were  surrendered,  and  accepts  the  proofs  of 
such  claims  as  presented  and  a  trustee  is 
elected  thereupon,  the  proceedings  are  erro- 
neous and  the  election  must  be  set  aside. 


In  re  MaJino  (D.  C,  N.  Y.),  8  Am.  B.  R. 
205,  118  Fed.  368. 

9.  In  re  Kelly  Dry  Goods  Go.  (D.  C, 
Wis.),  4  Am.  B.  R.  528,  102  Fed.  747. 

10.  An  adjournment  on  the  ground  of 
surprise  will  not  be  granted  where  the  sur- 
prise relied  upon  is  not  as  to  a  fact,  but 
arises  from  oversight  of  a  provision  of  law 
as  to  the  correct  execution  of  a  letter  of 
attorney.  In  re  Finlay  (D.  C,  N.  Y.),  3 
Am.  B.  R.  738,  104  Fed.  675. 

11.  Postponement  of  vote.-—  Consult  In  re 
Lake  Superior,  etc.,  Co.,  Fed.  Cas.  7,997; 
In  re  Herrman,  Fed.  Cas.  6,425;  In  ro 
Frank,  Fed.  Cas.  5,050.  Postponement  of 
proof  was  required  under  the  former  law 
(R.  S.,  f  5083),  but  this  is  not  so  under 
the  present  statute.  Compare  also  In  re 
Jackson,  Fed.  Cas.  7,123;  In  re  Milne  (D. 
C,  N.  Y.),  20  Am.  B.  R.  248,  250,  159  Fed. 
280,  citing  Collier  on  Bankruptcy  (6th 
ed.),  p.  424. 

12.  Bankr.  Act,  $2(3)    (15). 

18.  In  re  Richards  (D.  C,  N.  Y.),  4  Am. 
B.  R.  631,  103  Fed.  849.  See  also  In  re 
Henschel  (C.  C.  A.,  2d  Cir.),  7  Am.  B.  R. 
662,  113  Fed.  433. 

When  postponement  permitted. —  But 
where  the  vote  for  trustee  results  in  no 
choice,  the  unanimous  request  of  the  cred- 
itors for  an  adjournment  of  the  meeting 
for  twentv-four  hours  to  enable  them  to 
compose  their  differences,  if  possible, 
should  be  granted,  and  the  appointment 
of  a  trustee  by  the  referee  after  denying 
such  request  will  be  set  aside  and  an  elec> 
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for  the  purpose  of  delay,  will  usually  be  denied.  It  ia  to  be  regretted  thai 
the  prevailing  tendency  is  to  cofistrue  the  law  and  general  orders  technically,'^ 
A  broad,  perhaps,  rather,  a  shrewd  discretion,  aeenis  a  ruts  more  in  harmonv 
with  the  purpose  of  the  statute  —  that  "  the  creditors  of  a  bankrupt  estaW 
shall  .  .  .  appoint  "  the  tnislee.  In  the  nature  of  things,  all  creditor? 
who  entitle  themselves  to  vote  before  the  result  ia  announced,  should  be 
counted;  conversely,  no  others  should.'"  It  has  been  held  that  provisional 
allowances  or  disallowances  may  be  made  in  proper  cases  to  permit  thf 
prompt  selection  of  a  trustee,'*"  and  this  may  be  permissible  where  the  onh 
other  possible  course  would  be  to  postpone  the  election  of  a  trustee  until 
intricate  questions  of  law  and  fact  pertaining  to  the  claim  were  determined." 
If  there  is  a  postponement,  all  claims  proven  in  the  interval  have  the  sanw 
rights  as  those  previously  allowed.  When,  after  the  first  meeting  proper 
amendments  are  granted  bringing  In  new  creditors,  such  creditors,  U  seems 
may,  if  it  appears  that  their  votes  would  have  changed  the  result,  petitioi 
for  a  new  election  and,  if  successful  thereat,  oust  the  elected  trustee."*  Tbt 
referee's  power  to  approve  or  disapprove  has  already  been  considered.'" 

n.  VOTES  BY  CREDITORS. 

a.  Majority  in  anmber  and  amount. —  Subsection  a  provides  that  crediton 
shall  pass  upon  all  matters  submitted  to  them  by  a  majority  vote  "ii 
number  and  amount  of  claims  of  all  creditors  whose  claims  have  beei 
allowed  and  are  present."  All  questions  duly  submitted  at  a  meeting  mus 
depend  upon  such  a  majority  vote  for  their  determination. 

b.  Who  entitled  to  vote —  Creditors  only  are  entitled  to  vote.^  A  receive 
in  a  State  court  appointed  in  an  action  by  a  corporation  against  a  delinqiien 
stockholder  may  be  deemed  a  "  creditor  "  of  such  stockholder  within  tin 
meaning  of  this  section."'    As  used  in  this  section,  the  term  has  a  restricle' 

ivas  not  entitled  to  vote  lor  trustee  unless  i 
surrendered    a   prettrence   alleged  to  hiv 
987.  been  received  by  it.  finds  from  the  eviden; 

14.  See  foot-notes  42  and  43,  post.  Com-  adduced  that  the  alleged  preference  bid  no 
pare,  however,  In  re  Hensehel  (C.  C.  A.,  2d  been  establielied,  no  error  is  eommittcd  i 
Cir.>,  7  Am.  B.  R.  6ti2.  113  Fed.  443:  In  re  refusing  to  postpone  tlie  election  of  Inisle 
Sugenheimer  (D.  C,  N.  V.),  1  Am.  B.  R.  until  the  Snal  determiaation  of  the  qim 
425,  91  Fed.  744.  tion  of  preference  and  permitting  the  rrei 

15.  In  re  Lake  Superior,  ete.,  Co.,  Fed.  itor  to  vote.  In  re  Milne  (D.  C,  N.  Yl 
Caa.  7,997.  20  Am.  B.  R.  348,  1S9  Fed.  SSO. 

18.  In   re  Malino   (D.  C,  N.  Y.).  8  Am.  IS.  In  re  Perry,  Fed.  C«*  10.998^  In  r 

B,   R.  205.   118  Fed.  369.     But  compare  In  Ratelifle,   Fed.  Gas.   ll,578i   In  re  Morpc 

re   Columbia   Iron   Works    |D.   C,   Mich.l,  tlial.  Fed.  Caa.  9.813. 

14  Am.  B.  R.  526,  14S  Fed.  242.  19.  See  pp.  638-^41,  ante.     Compare  si ^ 

17.  PostponemeDt  until  dctenninatioii  of  geaerull^,  H  44  and  55. 

qneBtion  of  prefeteoM. —  Where  tlie  referee,  30,  Bankr.  Act,  f  1(9),  define*  the  ten 

after  twice  adjourning  the  election  of  trus-  "creditor,'* 

tee   and   affording  an   opportunity  to   cred-  31.  Digbt  v.  Chapman,  12  Am.  B.  R-  74; 

itora  to  examine   the  bankrupt   in  support  44  Oreg.  265,  75  P.   585,  citing  Cdlier  o 

of   their  «bjeGtioD   that  a  certain   creditor  Bankruptcy   (3d  ed.),  p.  304. 
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meaning,  being  limited  to  those  creditors  whose  claims  have  been  allowed.^ 
Where  a  number  of  claims  have  been  assigned  to  one  person,  all  of  which 
are  allowed,  he  is  entitled  only  to  one  vote.^  Creditors  may  appear  and 
vote  personally.^"^  A  member  of  a  partnership  or  an  officer  of  a  corporation, 
presenting  a  proof  of  debt,  should  be  allowed  to  vote,^  though  if  represented 
by  an  attorney,  the  fonner  must  show  the  attorney's  authority  to  act^® 
Creditors  sometimes  appear  specially,  so  as  to  assert  title  to  goods  sold  on 
<?onsignment,  or  to  save  their  rights  by  having  objections  to  the  jurisdiction 
uoted;  but  these  are  not  creditors  in  the  sense  used  in  this  section.  That 
the  creditors  of  a  partnership,  as  distinguished  from  the  creditors  of  an 
individual,  are  the  only  voters  on  matters  involving  the  administration  of 
partnership  estates,  seems  to  follow  T)y  analogy  from  §  5-b.^^  Combinations 
of  creditors  to  control  judicial  proceedings  in  their  own  interests  will  not  be 
favored.^  A  single  interest  should  vote  as  a  single  interest,  and  not 
otherwise.^ 

c.  Creditors  not  entitled  to  vote. — (1)  Secured  creditors. —  Subsection  b 
provides  that  creditors  holding  claims  which  are  secured  may  not  vote. 
Secured  claims  are  defined  in  section  1  (23).^  In  this  connection  §§  57-e-h 
should  be  consulted.  Such  claims  are  not  to  be  counted,  only  as  to  the 
excess  of  the  claim  over  the  value  of  the  security.  The  voting  power  of  a 
secured  debt  depends  on  the  value  of  the  security.^^     This  is  often  ascer- 


22.  In  re  Walker  (D.  C,  N.  Dak.)>  3  Am. 
B.  R.  35,  96  Fed.  550;  In  re  Henschel  (C.  C. 
A..  2d  Cir.),  7  Am.  B.  R.  662,  113  Fed. 
443. 

23.  In  re  Messengill  (D.  C,  N.  Car.),  7 
Am.  B.  R.  669,  113  Fed.  366;  In  re  Frank, 
Fed.  Cas.  5,050. 

24.  General  Order  IV. 

25.  The  managing  officers  of  a  bankrupt 
corporation  may  vote,  if  they  are  bona  fide 
creditors.  In  re  Northern  Iron  Co.,  Fed. 
Ca3.  10.322,  14  N.  B.  R.  356. 

An  officer  of  a  bankrupt  corporation 
and  its  attorney  are  entitled  to  vote  for 
trustee  on  any  allowed  claims  of  their  own 
&nd  may  not  be  summarily  deprived  of  that 
right  on  the  ground  of  interference  of  bank- 
nipt*8  officers  with  appointment  of  trustee. 
In  re  Day  &  Co.  (C.  C.  A.,  2d  Cir.),  24  Am. 
B.  R.  252,  178  Fed.  545,  affg.  23  Am.  B. 
R.  56,  174  Fed.  164. 

26.  Compare  In  re  Finlay  (D.  C,  N.  Y.), 
3  Am.  B.  R.  738,  104  Fed.  675. 

27.  In  re  Beck  (D.  C,  Mass.),  6  Am. 
B.  R.  554,  110  Fed.  140,  holding  that  in 
case  of  the  separate  bankruptcy  of  one 
member  of  a  partnership,  his  individual 
creditors  are  entitled  to  vote  for  trustee, 
though  all  the  asaeta  belong  to  the  part- 
nership, and  there  is  but  one  joint  creditor ; 


In  re  Purvis,  Fed.  Cas.  11,476,  1  N.  B.  R. 
163,  holding  that  one  of  several  joint  cred- 
itors, who  are  not  partners,  cannot  vote 
without  the  consent  of  the  others. 

28.  A  combination  of  creditors  for  the 
control  of  judicial  proceedings  in  their  own 
interests,  as  distinguished  from  the  in- 
terests of  the  general  creditors,  is  clearly 
against  public  policy;  as  where  certain 
creditors  of  several  allied  corporations, 
prior  to  bankruptcy  proceedings,  assigned, 
for  value,  their  claims  against  these  cor- 
porations, in  trust,  to  a  so-called  committee, 
and  especially  where  it  was  a  part  of  the 
undertaking  and  purpose  of  the  committee 
to  purchase  in  the  interest  of  these  particu- 
lar creditors,  as  a  single  interest,  from  the 
trustee  who  represents  all  the  creditors,  the 
property  of  the  bankrupt,  and  the  com- 
mittee should  not  be  allowed  to  cast  more 
than  one  vote  for  trustee  instead  of  a  vote 
for  each  claim  represented  by  them.  In  re 
Kenney  &  Co.  (D.  C,  Ind.),*  14  Am.  B.  R. 
611,  136  Fed.  451. 

«9.  In  re  Kenney  &  Co.  (D.  C,  Ind.),  14 
Am.  B.  R.  611,  136  Fed.  451.  . 

30.  In  re  Coe  (Ref.,  Ohio),  1  Am.  B.  R. 
275. 

31.  Bankr.  Act,  §  57-e.  Compare  also  In 
re    Cram,    Fed.    Cas.    3,343;    In    re   Davis, 
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taijted  eiunmaril; ;  indeed,  is  sometimes  sdpiilated.  Again,  technicalitiea 
should  be  avoided.  At  the  same  time,  the  hurden  clearly  reeta  on  the  secured 
creditor  to  show  that  the  secarily  is  not  sufficient  to  pay  his  debt.  Such  a 
.  creditor  cannot  be  counted  or  allowed  to  vote,  unless  it  appears  that  Uien  will 
be  a  deficiency,  and  then  only  to  the  amount  of  tiie  deficit.  Secured  creditora 
often  consider  their  security  of  so  little  value  that  they  surrender  it,  or 
offer  so  to  do,  in  their  proof  of  debt.  If  so,  they  vote  on  the  entire 
amount.^  Even  if  the  security  is  upon  exempt  property,  the  creditor  i» 
only  allowed  to  vote  on  the  unsecured  balance.** 

(2)  Cbeditors  ENTiTLEn  TO  PBioKiTT. —  The  preceding  paragraph  is 
equally  applicable  here.  Sections  64-a-b  should  also  be  read.  As  priority 
creditors  may  reasonably  expect  to  be  paid  in  full,  instances  where  they  may 
participate  in  votes  at  creditors'  meetings  will  be  rare. 

(3)  Pkefebbed  cbeditobs. —  A  preferred  creditor  cannot  vote  widiout 
surrendering  his  preference.**  It  is  necessary  for  a  creditor  in  order  to 
prove  a  claim  and  take  part  in  a  creditors'  meeting  to  waive  any  Hen  or 
preference  or  security  in  his  favor.***  He  is  not  even  a  creditor  in  the  seiiEe 
here  used  until  he  surrenders  his  advantage.  When  he  does  so  voluntarilv,** 
he  is  entitled  to  vote  the  full  amount  of  his  claim.  In  this  connection,  the 
changes  in  the  definition  of  "  preference  "  made  by  the  amendatory  act  of 
1903  should  be  observed.'^  Whether  the  obtaining  o£  a  lien  through  legal 
proceedings,**  within  four  mdntbs  of  the  bankruptcy,  constitutes  the  creditor 
obtaining  it  a  "  preferred  creditor  "  may  be  doubted."    It  has  been  held 


Fed.  Caa.  3,814j  In  re  Eanna,  Fed.  Cm. 
6,027,    And  aee  In  re  Hunt,  Fed.  Cos.  6,S84. 

The  right  of  a  secured  oi  priority  cied- 
itol  to  vote  for  trustee  upon  the  excess  of 
hii  claim  over  his  eecurity  or  priority 
should  be  correctly  determined  and  limited 
to  tlie  proper  amount,  and  where  no  p«ti. 
tion  for  re-examination  of  auch  a  claim  or 
the  determination  of  its  value  has  been  filed 
and  it  is  claimed  that  the  value  of  tlie  se- 
curity greatly  exceeds  that  placed  upon  It 
by  the  referee,  exceptions  to  bis  ruling  will 
be  overruled  without  prejudice  to  the  right 
of  the  trustee  or  creditors  to  the  appointed 
method  under  General  Order  31,  subd.  6, 
to  review  the  ruling.  Matter  of  Columbia 
Iron  Works  <D.  C,  Mich.),  14  Am.  B.  R. 
SSe,   142  Fed.  234. 

3S.  See  In  re  I'arkes.  Fed.  Cae.  10,754  i 
In  re  High.  Fed.  Gas.  6,473. 

33.  In  re  Lantzenheimer  (D.  C,  Iowa), 
10  Am.  B.  R.  730,  124  Fed.  716. 

34.  Bankr.  Act,  i  57-g.  Stevens  v.  Nave. 
McCord  Mercantile  Co.  (C.  C.  A.,  Sth  Cii.), 
IT  Am.  B.  R.  60tt.  150  Fed.  71.  For  a  case 
where  ft  preferred  creditor  was  improperly 


allowed  to  vote,  see  In  ra  Malino  ID.  C, 
Iowa),  8  Am.  B.  R.  305,  US  Fed.  36S. 

3S.  Wiiver  of  lien  ty  provins  (^l*™  ^'^ 
voting  (t  creditors'  meeting  to  elect  trus- 
tee.—  One  who  clainu  a  mechanic's  lien  but 
waives  it  on  proving  a  claim  in  bankruptcc 
against  the  contractor,  having  voted  npoo 
the  claim  and  transacted  other  huainesa  u 
a  creditor  at  a  meeting  of  creditors  for  tbc 
election  of  a  trustee,  may  not  theresiCer 
assert  that  through  the  mistake  made  br  i 
clerk  of  the  lawyer  who  drew  the  proof  of 
claim  the  waiver  therein  was  broader  tlian 
he  intended,  where  the  lien  sought  lo  be 
presi^rved  must  have  been  collected  out  of 
the  proceeds  of  a  contract  which  were  the 
property  of  bankrupt.  Brown  v.  Citv  N«- 
tional  Bank  (Sup.  Ct.,  N.  Y.),  26  Am.B.  B- 

638. 
3S.    See  under  Section  Fifty-seven  of  this 

37.  See  under  Section  Sixty  of  this  work. 
3S.  See  under  Section  Sixty-seven  of  this 

38.  Bankr.  Act,  |  S7-d. 
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that  it  does  not  because  the  lien  is  avoided  by  section  67-f.^^  It  is  not^ 
however,  important  in  this  connection;  the  claims  of  such  creditors  can 
be  objected  to  and  postponed. 

d.  Votes  by  attorneys  in  fact —  The  law  permits  proxy  voting,  provided 
the  agent,  attorney  or  proxy  is  duly  authorized.*^  The  meaning  of  these  last 
words  seems  to  be  indicated  by  General  Order  XXI  (5),  supplemented  by 
Forms  Nos.  20  and  21.^  It  has  been  held  that  attorneys  may  not  vote 
claims  imless  duly  authorized  by  a  power  of  attorney  in  the  form  prescribed,^ 
also  that,  where  the  attorney  represents  a  partnership  or  corporation,  the 
power  must  be  accompanied  by  the  oath  called  for  by  General  Order 
XXI  (5).**  Perhaps  caution  requires  this.  But  these  rulings  seem  not  to 
have  given  proper  force  to  the  words  "  when  a  creditor  is  not  represented  by 
attomey-at-law,"***  in  the  caption  of  Form  Xo.  20,  or  the  second  sentence  of 
General  Order  IV.  It  is  suggested,  therefore,  that  letters  of  attorney 
need  be  filed  only  by  agents  or  proxies ;  and  that  attorneys  *'  authorized  to 
practice  in  the  circuit  or  district  court ''  in  which  the  proceeding  is  pending 
may  represent  claimants  without  a  power  of  attorney.^  The  cases  under 
the  former  law  are  contra,^''  as  is  also  a  majority  of  those  under  the  present 
statute.*®  But,  unless  there  is  strong  reason  —  and,  save  in  the  large  cities 
where  perhaps  disbarment  means  little,  there  seems  to  be  none  —  the  ancient 
practice  of  recognizing  for  all  purposes  an  attorney  who  appears  for  a  party 
f'honld  be  followed.  Written  appearances  should,  however,  be  required.*^ 
An  attorney,  who  prepared  the  bankrupt's  petition,  his  services  then  termi- 
nating, may  vote  upon  claims  sent  to  him  without  his  solicitation  or  the 
procurement  of  the  bankrupt.^    An  attorney,  who  holds  a  power  of  attorney 


40.  In  re  Scully  (D.  C,  Pa.),  5  Am.  B. 
R.  716,  108  Fed.  372. 

41.  Bankr.  Act,  S  1(9). 

42.  Powers  must  be  executed  as  indicated 
in  the  forms.  In  re  Henschel  (C.  C.  A.,  2d 
Cir.),  7  Am.  B.  R.  662,  113  Fed.  443.  Com- 
pare, for  rulings,  under  former  law,  In  re 
Christley,  Fed.  Cas.  2,702;  In  re  Barrett, 
Fed.  Cas.  1,043. 

43.  In  re  Blankfein  (D.  C,  N.  Y.),  3  Am. 
B.  R.  165,  97  Fed.  191;  In  re  Richards 
(D.  C,  X.  Y.),  4  Am.  B.  R.  631,  103  Fed. 
849;  In  re  Scully  (D.  C,  Pa.),  5  Am.  B.  R. 
716,  108  Fed.  372;  In  re  Lazoris  (D.  C, 
Wis.),  10  Am.  B.  R.  31,  120  Fed.  716. 

41  In  re  Finlay  (D.  C,  N.  Y.),  3  Am. 
B.  R.  738,  104  Fed.  675;  In  re  Blue  Ridge 
Packing  Co.  (D.  C,  Pa.),  11  Am.  B.  R.  36, 
125  Fed.  619,  holding  that  the  General 
Order  is  sufficiently  complied  with  where 
the  oath  is  contained  in  the  proof  of  deht. 

45.  Form  No.  26,  under  the  former  law, 
'Was  not  80  captioned.    Consult  In  re  Gasser 


(C.  C.  A.,  8th  Cir.),  5  Am.  B.  R.  32,   104 
Fed.  537. 

46.  In  re  Brown,  2  N.  B.  N.  Rep.  590. 
Compare  also  In  re  Pauly  (Ref.,  N.  Y.),  2 
Am.  B.  R.  333,  holding  that  an  attorney  in 
good  standing  need  not  present  a  passport, 
in  the  nature  of  a  power  of  attorney,  every 
time  he,  in  his  professional  capacity,  ap- 
proaches the  domain  of  bankruptcy.  His 
authority  to  make  a  reasonable  request  or 
motion  will  ordinarily  be  presumed. 

47.  In  re  Purvis.  Fed.  Cas.  11,476;  In  re 
Kneopfel,  Fed.  Cas.  7,891;  Martin  v. 
Walker,  Fed.  Cas.  9.170. 

48.  See  foot-note  43,  a/nte. 

49.  Compare,  for  practice  in  accordance 
with  these  views,  1  N.  B.  N.  113  (rule  6), 
and  p.  116,  Form  A.  See  also  In  re  Gasser 
(C.  C.  A.,  8th  Cir.),  5  Am.  B.  R.  32,  104 
Fed.  537,  and  In  re  Northern  Iron  Co.,  Fed. 
Cas.  10,322. 

50.  In  re  Cooper  (D.  C,  Pa.),  14  Am. 
B.  R.  320,  135  Fed.  196. 


"704  VoTEHS  AT  Meetings  of  Cbeditobs.  [§  5' 

from  a  creditor,  jointly  with  the  bankrupt's  attorney,  should  not  be  pe 
mitted  to  vote."  Such  powers  of  attorney  to  be  effectual  as  a  grant  < 
right  to  vote  must  be  secured  in  good  faith  witliout  collusion  with  the  baal 
rupt  or  his  attorney.^  A  power  of  attorney  must  be  produced  before  tl 
dose  of  the  meeting.*^ 

e.  Practice. —  The  practice  in  voting  at  creditors'  meetings  is  indicated  i 
what  goes  before.  Claims  are  called  for  allowance  at  the  first  meeting,  an 
should  be  at  every  continuance  day.  At  the  same  time,  appearances,  eitbc 
in  person,  by  attorneys,  or  by  agents  or  proxies,  should  be  noted.  If  an 
power  of  attorney  or  proof  of  debt  is  objected  to,  the  referee  will  ofio 
determine  the  question  summarily.  Sometimes  such  matters  are  postpone 
until  all  other  claims  are  called,  to  determine  whether  the  objections  wil 
affect  the  result.  Votes  are  usually  taken  viva  voce,^  and,  at  the  conclusioi 
the  result  announced  by  the  referee,  he  at  the  same  time  noting  in  hi 
minute-book  the  tote  taken  and  the  subject  decided.**  After  this  is  doni 
other  votes  cannot  be  received,  nor  should  a  creditor  be  allowed  to  change  hi 
vote."*  Referees  usually  have  filing  and  approval  stamps,  which,  wbe: 
imprinted  on  the  proofs  or  powers,  indicate  the  action  taken.  There  an 
of  course,  slight  variances  in  practice  in  every  referee  district.  Any  methoi 
which  will  permit  an  expression  of  the  wishes  of  all  creditors  entitled  r 
vote,  without  suggestion  from  or  interference  by  the  presiding  referee,  is  al 
that  is  required.  The  effect  of  a  disagreement  of  creditors  on  an  election  o 
trustee  is  considered  elsewhere." 

61.  Matter  of  Columbia  Iron  Works   <D.  him  with  a  list  of  tlie  creilitors  before  lb 

C,  Mich.),  14  .^m.  B.  R.  526,  142  Feii.  234.  Behedules   aro   filed.      In   re   Lloyd   (D-  C. 

S2.  Good  faith  in  securing  powen  of  at-  Wie.),  IT  Am.  B.  R.  96,  14S  Fed.  92. 

toniey. —  Powers      of      attorney      obtained  5S.  In  re  Blue  Ridge  Paekinp  Co.  (D,  C. 

through  the  influence  of  the   attorneys  for  Pa.),  11  Am.  B.  R.  36,  125  Fed.  619,  hold 

orediforB  who  have  received  alleged  prefer-  ing  that  the  production  of  a  missing  po"* 

ences  may  not  be  liwtl  in  the  wieetion  of  a  of  attorney  after  the  eiertion  of  a  truste 

trustee,  especially  in  a  ease  where  the  un-  and  the  elone  of  the  meeting  romes  too  l»t* 

secured  creditors  have  no  possible   way  of  M.    Compare   In    re    PearstHi,    Fed.  Csi 

realising  on  their  claims  unless  the  trustee  10,8TS. 

is    able    to    recover    the    illegal    preference,  88.  The  use  of  Form  No.  22  it  not  jen 

Matter  of   Law    (R<?f„  III.),   13   Am.   B,   R.  era!. 

650,   alfd.   by   district  eourt      No  attorney  56.  In  re  Scheiffer,  Fed.  C»i.  12,445;  h 

aliould  he  permitted  to  vote  any  claim  that  re  I^ke  Superior,  etc,,  Co.,  Fed,  Cas.  7,S97 

has    come     to    him     through   "the     instru-  97,  See  Bankr.  Act,  |  44, 
mentality    of    the   bankrupt,    in   furnishing 


SECTION  FIFTY  SEVEN. 


PROOF  AND  ALLOWANCE  OF  CLAIMS. 


§  57.  Proof  and  allowance  of  claims. — a  Proof  of  claims  shall  consist 
of  a  statement  under  oath,  in  writing,  signed  by  a  creditor  setting 
forth  the  claim,  the  consideration  therefor,  and  whether  any,  and,  if 
so,  what  securities  are  held  therefor,  and  whether  any,  and,  if  so, 
what  payments  have  been  made  thereon,  and  that  the  sum  claimed  is 
justly  owing  from  the  bankrupt  to  the  creditor. 

b  Whenever  a  cl-aim  is  founded  upon  an  instrument  of  writing, 
such  instrument,  unless  lost  or  destroyed,  shall  be  filed  with  the 
proof  of  claim.  If  such  instrument  is  lost  or  destroyed,  a  statement 
of  such  fact  and  of  the  circumstances  of  such  loss  or  destruction  shall 
be  filed  under  oath  with  the  claim.  After  the  claim  is  allowed  or  dis- 
allowed, such  instrument  may  be  withdrawn  by  permission  of  the 
court,  upon  leaving  a  copy  thereof  on  file  with  the  claim. 

c  Claims  after  being  proved  may,  for  the  purpose  of  allowance,  be 
filed  by  the  claimants  in  the  court  where  the  proceedings  are  pending, 
or  before  the  referee  if  the  case  has  been  referred. 

(I  Claims  which  have  been  duly  proved  shall  be  allowed,  upon 
receipt  by  or  upon  presentation  to  the  court,  unless  objection  to 
their  allowances  shall  be  made  by  parties  in  interest,  or  their  con- 
sideration be  continued  for  cause  by  the  court  upon  its  own  motion» 

e  Claims  of  secured  creditors  and  those  who  have  priority  may 
be  allowed  to  enable  such  creilitors  to  participate  in  the  proceedings 
at  creditors'  meetings  held  prior  to  the  determination  of  the  value 
of  their  securities  or  priorities,  but  shall  be  allowed  for  such  sums 
only  as  to  the  courts  seem  to  be  owing  over  and  above  the  value  of 
their  securities  or  priorities. 

/  Objections  to  claims  shall  be  heard  and  determined  as  soon  as 
tlie  convenience  of  the  court  and  the  best  interests  of  the  estates 
and  the  claimant  will  permit. 

g  The  claims  of  creditors  who  have  received  preferences,  voidable 
under  section  sixty,  stibdivision  b,  or  to  whom  conveyances,  transfers, 
assignments,  or  incumbrances,  void  or  voidable  under  section  sixty- 
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se'ven,  subdivision  e,  have heen  made  or  given*  shall  not  be  allowed 
unless  such  creditor  shall  surrender  such  preferences,  conveyance.^, 
transfers,  assignments,  or  incumbrances* 

h  The  value  of  securities  held  by  secured  creditors  shall  be  deter- 
mined by  converting  the  same  into  money  according  to  the  terms 
of  the  agreement  pursuant  to  which  such  securities  were  deliverel 
to  such  creditors  or  by  such  creditors  and  the  trustee,  by  agreement, 
arbitration,  compromise,  or  litigation,  as  the  court  may  direct,  aii<l 
the  amount  of  such  value  shall  be  credited  upon  such  claims,  and  ? 
dividend  shall  be  paid  only  on  the  unpaid  balance. 

%  Whenever  a  creditor,  whose  claim  against  a  bankrupt  estate 
is  secured  by  the  individual  undertaking  of  any  person,  fails  to  prove 
such  claim,  such  person  may  do  so  m  the  creditor's  name,  and  if  Ix* 
discharge  such  undertaking  in  whole  or  in  part  he  shall  be  subrogated 
to  that  extent  to  the  rights  of  the  creditor. 

]  Debts  owing  to  the  United  States,  a  State,  a  county,  a  district,  or 
a  municipality  as  a  penalty  or  forfeiture  shall  not  be  allowed,  except 
for  the  amount  of  the  pecuniary  loss  sustained  by  the  act,  transaction, 
or  proceeding  out  of  which  the  penalty  or  forfeiture  arose,  with 
reasonable  and  actual  costs  occasioned  thereby  and  such  interest  as 
may  have  accrued  thereon  according  to  law. 

k  Claims  which  have  been  allowed  may  be  reconsidered  for  cause 
and  reallowed  or  rejected  in  whole  or  in  part,  according  to  the 
equities  of  the  case,  before  but  not  after  the  estate  has  been  closed. 

I  Whenever  a  claim  shall  have  been  reconsidered  and  rejected,  in 
whole  or  in  part,  upon  which  a  dividend  has  been  paid,  the  trustee 
may  recover  from  the  creditor  the  amount  of  the  dividend  received 
upon  the  claim  if  rejected  in  whole,  or  the  proportional  part  thereof 
if  rejected  only  in  part. 

m  The  claim  of  any  estate  which  is  being  administered  in  bank- 
ruptcy against  any  like  estate  may  be  proved  by  the  trustee  and 
allowed  by  the  court  in  the  same  manner  and  upon  like  terms  as 
the  claims  of  other  creditors. 

n  Claims  shall  not  be  proved  against  a  bankrupt  estate  subsequent 
to  one  year  after  the  adjudication ;  or  if  they  are  liquidated  by  litiga- 
tion and  the  final  judgment  therein  is  rendered  within  thirty  days 
before  or  after  the  expiration  of  such  time,  then  within  sixty  days 
after  the  rendition  of  such  judgment :  Provided,  That  the  right  of 
infants  and  insane  persons  without  guardians,  without  notice  of  the 
proceedings,  may  continue  six  months  longer. 


i. 


*  Amendments  of  1903  in  italics. 
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Analogous  provisions:     In  U.  S.:     As  to  who  may  make  proof,  Act  of  1867,  §  22,  R.  S., 
§  5078;  Act  of  1841,  S  5;  and  take  proof,  Act  of  1867,  §  22,  R  8.,  $  5079;  Act  of 
1841,  §  5;  As  to  manner  of  proof,  Act  of  1867,  §  22,  R.  S.,  §  5077;  Act  of  1841, 
I  §  5,  7;  As  to  inspection  and  allowamce  of  claims,  Act  of  1867,  §  22,  R.  S.,  §§  5080, 
5081;  Act  of  1841,  H  5,  7;  Act  of  1800,  §§  16,  37,  39;  As  to  postponing  allowance 
of  claims  objected  to.  Act  of  1867,  §  23,  R  S.,  §  5083;  As  to  proof  of  preference 
claims.  Act  of  1867,  §  2Z,  R.  S.,  §  5084. 
In  Eng.:     Act  of  1883,  Schedule  II,  General  Rules  219^31. 
Cross-references:     To  the  law:     Definitions  of  creditor,  S  1(9);  of  debt,  S  1(11);  of  se- 
cured  creditor,    S    1(23). 
Jurisdiction  to  allow,  disallow  and  reconsider  claims,  §  2(2). 
Bankrupt  to  examine  claims  and  to  notify  trustee  of  proof  of  false  claim,  §  7-a 

(3)(7). 
Provable  debts  only  are  dischargeable,  S  17. 
Presentation  of  false  claim  for  proof,  punishment,  i  29-b. 
Allowance  or  disallowance  of  claims  at  first  meeting  of  creditors,  $  55-b. 
Creditors  hdlding  allowed  claims  to  vote,  §  56-a. 
Notice  to  creditors  of  all  meetings  of  creditors,  S  58-a(3). 
Offsets  and  counterclaims,  |§  60-c,  68;  as  to  codebtors,  §  16. 
Provable  debts,  §  63;  priority  claims,  {  64. 
To  the  General  Orders:     Proofs  of  claims  to  be  filed  with  either  referee  or  clerk,  XX. 
Depositions  to  prove  claims;   assigned  claims;   contingent  claims,  XXI. 
Transmission  of  proved  claims  to  clerk,  XXIV. 
Compromise  or  settlement  of  claims,  XXV^III. 
To  the  Official  Forms:     List  of  debts  proved  at  first  meeting,  No.  19. 

Proof  of  unsecured  debt,  No.  31;  of  secured  debt,  No.  32;  of  debt  due  corpora- 
tion. No.  33;  of  debt  by  partnership,  No.  34;  by  agent  or  attorney.  No.  35;  of 
secured  debt  by  agent,  No.  36. 
Affidavit  of  lost  bill  or  note.  No.  37. 
Order  reducing  claim,  No.  38;  expunging  claim,  No.  39. 


SYNOPSIS  OP  SECTION. 


PROOF  AND  ALLOWANCE   OF  CLAIMS. 


I.  Proof  and  Allowance  in  General,  709. 

a.  Scope  of  sedioriy  709. 

b.  Comparative  legislation,  709. 

c.  Distinction  between  proof  and  allowance  of  claims,  709. 

n.  Proof  of  Claims,  711. 

a.  General  requirements,  711. 

b.  Statement  as  to  consideration,  712. 

c.  Allegations  of  proof;  evidence,  713. 

d.  Requirements  of  General  Order  XXI,  713. 

e.  Requirements  of  official  forms,  714 

f.  Before  whom  proofs  taken,  714. 

g.  Who  may  make  proof,  714. 
h.  Against  whom  made,  716. 

i.    Proof  of  assigned  claims,  716. 

j.  How  proven,  if  evidenced  by  a  written  instrument,  717. 

k.  Debts  created  by  fraud,  718. 

1.   Claims  by  one  bankruptcy  estate  against  another,  718. 
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n.  Proof  of  Claims  — Continued. 

m.  Statement,  transcripts  of  jtidgmentSy  etc,,  attached,  7f8. 
n.  Amendment  of  proofs  of  debt,  719. 
o.  Filing  proofs  of  claims,  721. 

m.  Proof  of  Secured,  Priority  and  Preferred  Claims,  721. 

a.  In  general,  721. 

b.  Secured  claims,  721. 

(1)  In  general,  721. 

(2)  What  constitutes  a  secured  creditor,  724. 

(3)  Ascertaining  value  op  securities,  726. 

(4)  Effect  of  proving  secured  debt  as  unsecured,  726. 

c.  Priority  claims,  727.  ^ 

d.  Preference  claifns,  727. 

(1)  In  general,  727. 

(2)  The  amendments  of  1903,  729. 

(3)  Meaning  of  the  amendments,  729. 

(4)  Effect  of  amendments  of  1903,  730. 

(5)  Cases  prior  to  amendment  of  1903  still  valuable,  730. 

(6)  When  surrender  required,  731. 

(7)  Payment  op  notes  discounted  at  a  bank,  734. 

(8)  What  is  a  surrender,  734. 

e.  Svbrogation  claims,  736. 

f .  Penalty  and  forfeiture  claims,  737. 

IV.  Contests  on  Claims,  737. 

a.  In  general,  737. 

b.  Objection  before  allowance,  738. 

c.  Reconsideration  and  rejection,  739. 

(1)  Practice  and  petition,  739. 

(a)  In  general,  739.  \ 

(b)  Jurisdiction  of  court  or  referee,  740. 

(c)  Petition;  who  may  present,  740. 

(d)  Practice  on  application;  pleadings,  hearing  and  evidence, 

741. 

(e)  Decision;  form  of  order,  742. 

(f)  Review  of  order,  742. 

(g)  Costs  and  expenses,  I'Vl. 

(2)  Recovery  of  dividends  in  such  cases,  742. 

V.  Time  Limitation  on  the  Allowance  of  Claims,  743. 

a.  Purpose  and  effect  of  limitation,  743. 

b.  Liquidated  by  litigation,  745. 

c.  Proof  after  expiration  of  year,  747. 

d.  Effect  of  amendment,  748. 

VI.  Effect  of  Proof  and  Allowance,  749. 

a.  In  general,  749. 

b.  Waiver  of  lien,  749. 
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I.  PROOF  AND  ALLOWANCE  IN  GENERAL. 

a.  Scope  of  section. —  This  section  is  the  guide  to  the  practice  upon  the 
proof  and  allowance  of  claims  against  the  bankrupt.  It  prescribes  with 
some  definiteness  what  is  to  be  done  by  the  creditor  to  secure  an  allowance 
of  his  claim.  It  determines  what  those  creditors,  who  have  security  or 
priority  -in  part  for  their  claims,  may  do  to  secure  an  allowance  of  their 
unprotected  balances.  It  states  the  duty  to  be  performed  by  those  creditors 
who  have  received  void  or  voidable  preferences  in  order  that  their  claims 
may  be  allowed.  In  ease  of  a  contest  on  claims,  it  sets  out  the  practice  in 
hearing  objections,  and  provides  for  a  rejection  of  a  claim  presented,  and 
the  reconsideration  of  a  claim  allowed.  It  will  be  noticed  by  references 
hereafter  noted  that  the  practice  herein  prescribed  is  largely  supplemented 
by  the  general  orders/  and  the  official  forms  also  indicate  the  essential 
requirements  for  a  due  presentation  and  allowance  of  claims  against  the 
bankrupt's  estate.^  The  section  does  not  attempt  to  declare  what  are  and 
what  are  not  provable  debts;  this  is  left  for  a  subsequent  section  and  will 
be  hereafter  considered.^ 

b.  Comparative  legislation. —  The  English  bankruptcy  law  goes  into  great 
detail  on  the  subject  of  the  proof  and  allowance  of  claims.'*  Its  practice 
on  proving  debts  is  not  essentially  different  from  our  own,  and  wnll,  there- 
fore, be  found  suggestive.  So  also  of  our  law^  of  1867.  The  facts  necessarily 
shown  in  a  proof  of  debt  were  more  numerous^  and,  early  in  its  administra- 
tion, the  taking  of  proofs  was  limited  to  certain  Federal  officers;^  but  then, 
as  now,  proof  was  made  by  an  affidavit  in  the  nature  of  a  deposition,*^  and 
the  general  orders^  and  forms®  were  practically  identical  with  those  now  in 
use.    Precedents  under  that  law  are  still  valuable. 

c.  Distinction  between  proof  and  allowance  of  claims —  The  language  of  the 
act  in  relation  to  the  distinction  between  the  allowance  of  claims  and  the 
proof  of  claims  is  carefully  observed  throughout  §§  55,  57  and  elsewhere. 
The  proof  of  a  claim  is  one  thing,  its  allowance  by  the  court  is  quite  a 


1.  See  Geoeral  Orders  XX,  XXI,  XXIV 
and  XX\^II. 

2.  See  Official  Forms,  No8.  19-21,  31-39. 

3.  Bankr.  Act,  §  63,  and  discussion  there- 
nnder.  It  should  be  noticed,  however,  that 
subsection  g  prevents  the  aUowance  of 
claims  of  creditors  wlio  have  received  void 
or  voidable  preferences,  except  when  the 
preferences  are  surrendered;  that  subsec- 
tion ;  limits  the  allowance  of  claims  for 
penalties  and  forfeitures;  that  subsection 
w  permits  the  proof  of  a  claim  of  one  bank- 
nipt  estate  against  another,  and  that  sub- 
section n  places  a  time  limitation  upon  the 


provability  of  debts.  These  subsections  are 
closely  related  to  the  subject  of  the  prov- 
abilitv  of  debts. 

4.  SVc   "Analogous  Provisions,**   supra. 

5.  Act  of  1867,  §  22,  R.  S;,  §  5077. 

6.  Act  of  1867,  §  22,  R.  S.,  §§  5076,  5079. 
See  also  R.  S.,  §§   5076- A,  5076-B. 

7.  Compare  In  re  Strauss,  Fed.  Cas.  13,- 
532;  In  re  Elder,  Fed.  Cas.  4.326;  In  re 
Port  Huron  Dry  Dock  Co.,  Fed.  Cas.  11,- 
293;    Button   v.   Freeman,   Fed.   Cas.   4.210. 

8.  Act  of  1867,  General  Order  XXXIV. 

9.  Act  of  18G7,  Forms  Nos.  21,  22,  23,  21, 
25. 
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clifTerciit  step.  When  the  act  reefers  to  a  proof  of  a  claim  it  means  the  dept 
sition  or  statement  of  the  creditor.  When  it  refers  to  its  acceptance  bv  tin 
courts,  it  uses  the  word  allowed  or  allowance.^^  The  distinction  betwf<^ii 
proof  and  allowance  is  much  the  same  as  that  between  evidence  and  judg 
ment.'^  Before  a  claim  can  be  regarded  as  proven  the  written  proof  called 
for  by  §  57-n  must  at  least  have  been  filed  or  lodged  with  the  court  or  some 
officer  tliereof.  That  such  written  proof  has  been  completed  is  not  enough 
60  long  as  ithe  proof  remains  in  the  hands  of  the  creditor  or  his  attorney." 


10.  Matter  of  Back  Bay  Automobile  Co. 
(Kef.,  Mass.),  19  Am.  B.  R.  33. 

Proof  and  allowance  of  claims  are  sepa- 
rate and  distinct  steps. —  In  the  case  of  In 
re  Mertens  (C.  C.  A.,  2d  Cir.),  16  Am.  B. 
R.  825,  147  Fed.  177,  77  C.  C.  A.  473,  the 
court  considered  the  various  subsections  of 
section  57  and  concludes :  "  From  these 
various  sections  we  deduce  the  following 
propositions:  that  proof  and  allowance  of 
claims  are  two  separate  and  distinct  steps; 
that  a  clear  statement  of  a  claim  in  writ- 
ing, duly  verified  and  filed  with  a  referee, 
if  made  within  a  vear,  is  sufficient  to  take 
the  claim  out  of  the  statutory  limitation, 
even  though  it  may  be  allowed  or  liquidated 
and  allowed  afterward.  We  think  that  sec- 
tion 63-b  must  be  interpreted  in  the  light  of 
the  otlier  sections  of  the  law  and  tliat  to 
construe  it  as  meaning  that  no  proof  of  un- 
liquidated claims  can  be  filed  until  the  pre- 
cise amount  due  thereon  is  established  will, 
in -practical  operation,  make  an  allowance 
of  such  claims  impossible  for  the  reason 
that  a  hostile  trustee  or  creditor  can  easily 
delay  the  liquidation  until  after  the  expira- 
tion of  the  year.  The  more  reasonable  and 
sensible  construction  is,  that  the  filing  of 
the  proof,  like  the  filing  of  a  declaration  at 
common  law,  if  made  within  the  time,  takes 
the  claim  out  of  the  statute  of  limitations, 
and  that  after  such  proof  is  made,  the  claim 
is  before  the  court  to  be  dealt  with  as  tlie 
interests  of  the  bankrupt  and  the  creditor 
niav  require."  See  also  In  re  Standard 
Telephone  &  Electric  Co.  (D.  C,  Wis.),  26 
Am.  B.  R.  601;  In  re  Fairbank  Co.  (D.  C, 
Pa.).  28  Am.  B.  R.  515. 

This  distinction  .has  been  lucidly  main- 
tained by  Judge  Ray,  in  In  re  Horstein  (D. 
C,  N.  Y.),  10  Am.  B.  R.  308,  122  Fed.  266, 
where  he  says:  **  It  will  be  noted  that  the 
proof  of  a  claim  is  one  thing,  and  the  al- 
lowance of  such  claim  is  quite  anotlier  thing. 
Claims  may  be  proved,  but  not  allowed. 
They  may  be  provable,  not  allowable.  They 
may  be  provable,  and  then  allowed  in  part 
only,  or  on  conditions  only.  The  statute 
does  not  say  that  the  claims  of  creditors 
who  have  received  preferences  shall  not  be 
proved ;  but  it  does  say  that  sucli  claim  shall 
not  be  allowed  unless  or  until  the  creditor 
surrenders  his  preference.  By  plain  impli- 
cation, the  proof  of  the  claim  is  permitted. 


The  claim  of  a  creditor  who  has  received  a 
preference  may  be  proved ;  but  it  cannot  be 
allowed,  unless  he  shall  surrender  the  pref 
erence.  Strange,  indeed,  is  that  construe* 
tion  of  this  law,  in  the  face  of  those  pro- 
visions, which  will  prevent  a  creditor  from 
coming  into  court  and  proving  his  claim, 
having  the  amount  of  the  preference  received 
by  him,  if  any  (and  that  may  be  a  serious 
and  necessary  question  for  determination, 
both  to  the  fact  of  preference  and  its 
amount),  determined  by  the  court,  and  then 
having  his  proved  claim  allowed  on  surrend- 
ering the  preference.  Any  creditor  has  the 
right  to  come  into  court  for  that  very  pur 
pose.  To  hold  otherwise  will  logically  pre- 
vent a  creditor  who  has  in  fact  received  a 
preference,  by  way  of  lien  or  otherwise,  for 
only  a  small  part  of  his  claim,  coming  into 
court  and  proving  his  claim,  and  then  hav- 
ing it  allowed  on  surrendering  the  prefer 
ence — a  mode  of  procedure  the  statute  ex- 
pressly permits." 

"  Debts  are  not  the  less  provable,  within 
the  meaning  of  the  Bankrupt  Act,  because 
the  statute  of  limitations  may  be  success- 
fully pleaded  against  their  allQwance.  As 
well  say  that  a  debt  was  not  suable  because 
the  statute  of  limitations  might  be  pleaded 
to  an  action  upon  it."  Hargardine-McKit- 
trlck  Dry  Goods  Co.  v.  Hudson  (C.  C.  A, 
8th  Cir.),  10  Am.  B.  R.  225,  122  Fed.  232. 
afl'g.  6  Am.  B.  R.  657.  See  also  In  re  Scruggs 
(D.  C,  Ala.),  31  Am.  B.  R.  94,  97,  citing 
text. 

A  proved  claim  does  not  become  *' al- 
lowed "  by  the  filing  thereof,  since  the  al- 
lowance of  a  claim,  different  from  the 
party's  act  of  proving  and  the  ministerial 
act  of  filing,  is  a  judicial  act;  and  until  a 
direct  or  indirect  order  of  allowance  ib 
made,  objections  to  a  claim  may  properly  be 
filed,  it  being  unnecessary,  imtil  such  order 
is  made,  to  proceed  under  section  57k  or  1 
for  a  reconsideration  of  the  claim  and  a  re 
covery  of  dividends  already  paid.  In  re  Two 
Rivers  Woodenware  Co.  (C.  C.  A.,  7th  Cir.), 
29  Am.  B.  R.  518. 

11.  Cuiupare  In  re  Wise,  2  N.  B.  R.  Rep. 
151.     Sec  In  ro  Merrick,  Fed.  Cas.  9,4r.3. 

12.  In  re  Back  Bay  Automobile  Co.  (D. 
C,  Mass.).  10  Am.  II  R.  835,  158  Fed.  679. 
revg.  19  Am.  B.  R.  33. 
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II.  PROOF  OF  CLAIMS. 

a.  General  requirements. —  Claims  in  bankruptcy  must  be  proven  in  the 
manner  prescribed  in  the  bankruptcy  law  as  supplemented  by  the  general 
orders  and  official  forms.^  Affidavits  used  in  insolvency  or  general  assignment 
proceedings  under  State  laws  are  not  enough ;  though,  where  the  facts  and 
amounts  tally  with  the  schedule  and  include  those  called  for  by  §  57-a,  they 
will,  provided  there  is  no  objection,  usually  be  accepted  and  filed.  Proofs  of 
debt  must  show  at  least  (1)  the  claim;  (2)  the  consideration  therefor;^* 
(3)  whether  any,  and,  if  so,  what,  securities  are  held  therefor;  (4)  whether 
any,  and  if  so,  what,  payments  have  been  made  thereon;  and  (5)  that  the 
Bum  claimed  is  justly  owing  from  the  bankrupt  to  the  creditor.^  Proofs 
must  be  (a)  in  writing,  (b)  under  oath,  and  (c)  signed  by  the  creditors.^® 
A  claim  so  proven  should  be  received  and  filed  by  a  referee  receiving  it,  and 
amounts  to  a  prima  facie  case ;  ^'  thus  proving  the  debt  for  all  purposes  in 
the  proceeding,  unless  objected  to  or"  continued  for  consideration.  Even  if 
objected  to,  the  sworn  proof  of  claim  is  prima  facie  evidence  of  its  validity ; 
when  objection  is  made,  clause  /  provides  that  the  objection  shall  be  heard 
and  determined,  and  not  the  claim.^®    If  the  proof  of  debt  is  not  relied 


13.  In  re  Dunn  Hardware  &  Furniture 
Co.  (D.  C,  N.  Car.),  13  Am.  B.  R.  147,  132 
Fed.  719;  In  re  CoventryEvans  Furniture 
Co.  (D.  C.  N.  Y.),  22  Am.  B.  R.  272,  166 
Fed.  516.  The  practice  covering  the  pres- 
entation of  claims  of  creditors  to  the  ref- 
eree in  bankruptcy  is  outlined  in  In  re 
i>umner  (D.  C,  N.  Y.),  4  Am.  B.  R.  123, 
101  Fed.  224. 

Verified  proofs  of  claim — A  wife  who, 
in  her  verified  proofs  of  claims  against 
the  bankrupt  estate  of  her  husband,  makes 
no  reference  to  any  payment  on  account  of 
loans  which  were  the  subject-matter  of  her 
claims,  but  expressly  states  that  "  no  part 
of  said  debt  has  been  paid,"  and  scratches 
out  from  the  blank  form  the  word  **  ex- 
(»l»t,"  violates  the  express  requirements  of 
tills  section.  In  re  Girvin  (D.  C,  N.  Y.), 
::o  Am.  B.  R.  490,  160  Fed.  197,  206. 

14.  In  re  Stevens  (D.  C,  Vt.),  6  Am.  B. 
R.  806,  107  Fed.  243,  holding  that  the 
>tflteinent  of  consideration  should  be  suffi- 
<it"ntly  specific  and  full  to  enable  creditors 
t*)  pursue  proper  and  legitimate  inquiry 
«>  to  the  fairness  and  legality  of  the  claim, 
J'nd  if  it  be  so  meagre  and  general  in  char- 
acter as  not  to  do  this  it  is  insufficient.  In 
r*-  Creasinger  '(Ref.,  Cal.),  17  Am.  B.  R. 
•r;H,  543. 

15.  These  facts  are  essential. 

16.  As  to  propriety  of  permitting  attor- 
i»«\v  for  trustee  to  make  out  and  present 
lormjil  proof  of  creditor'-^  claim,  !*ee  In  re 


McKenna   (D.  C,  Ark.),   15  Am.  B.  R.  4, 
137  Fed.  611. 

17.  In  re  Sumner  (D.  C,  N.  Y.),  4  Am. 
B.  R.  123,  101  Fed.  224;  In  re  Shaw  (D.  C, 
Pa.),  6  Am.  B.  R,  499,  109  Fed.  780;  Whit- 
ney  v.  Dresser,  15  Am.  B.  R.  326,  200  U.  S. 
532;  Matter  of  Mclntyre' &  Co.  (C.  C.  A., 
2d  Cir.j,  24  Am.  B.  R.  1,  174  Fed.  627.  But 
where  jiot  so  proven  until  after  the  bank- 
rupt's death,  the  proof  docs  not  have  this 
eflect.  In  re  Shaw  (D.  C.,Pa.),  7  Am.  B. 
R.  458,  112  Fed.  947. 

A  sworn  proof  of  claim  is  prima  facie 
evidence  of  its  allegations,  even  if  objected 
to ;  and  it  is  regarded  as  a  deposition  rather 
than  as  a  pleading,  and  has  the  force  of 
evidence.  In  re  United  Wireless  Telegraph 
Co.  (D.  C,  Me.),  29  Am.  B.  R.  848. 

18.  In  re  Castle  Braid  Co.  (D.  C,  N.  Y.), 
17  Am.  B.  R.  143,  145  Fed.  224;  In  re  Car- 
ter (D.  C.  Ark.),  15  Am.  B.  R.  126,  138  j?ed. 
846,  holding  that  when  the  creditor  pre- 
sents a  properly  verified  claim,  the  burden 
of  proof  is  shifted  upon  the  objector;  In 
re  Cannon  (D.  C,  Pa.),  14  Am.  B.  R.  114, 
133  Fed.  837.  But  see  In  re  Blue  Ridge 
Packing  Co.  (D.  C,  Pa.),  11  Am.  B.  R.  36, 
125  Fed  319;  In  re  Scott  (D.  C,  Tex.),  1 
Am.  B.  R.  553,  93  Fed.  41«;  In  re  Wooten 
(D.  C,  N.  Car.),  9  Am.  B.  R.  247,  118  Fed. 
670,  holding  that  every  creditor  should 
establish  his  claim  by  a  preponderance  of 
evidence;  In  re  Duniap  Carpet  Co.  (D.  C, 
Pa.),  22  Am.  B.  R.  788,  171  Fed.  532. 

Proof  of  claim  as  evidence. —  The  Su- 
preme Court  in  the  case  of  Whitney  v. 
Dresser,  200  U.  S.  532,  15   Am.  B.  R.'326, 
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iipjii  by  the  creditor,  but  he  attempts  to  establish  his  claim  by  other  evidence, 
1:l  caiii'ot,  on  appeal,  use  the  allegations  of  his  proof  of  debt  to  supply  defi- 
ciencies in  his  testimony.^* 

b.  Statement  as  to  consideration. —  The  statement  as  to  oonsideration  must 
be  ';suiiici'eutly  full  and  explicit  to  enable  other  creditors  to  investigate  as  lo 
tliC  laiinocs  and  legality  of  the  claim.'"  It  must  be  sufficient  to  tiiablt  liie 
r^icixe  pasoing  on  it  to  do  so  intelligently  and  judicially.^^  It  will  not  be 
suilicient  to  merely  stati?  that  the  consideration  was  **  for  legal  services,"  ^' or 
*■  for  goods,  wares  and  merchandise."'  ^  The  statement  of  the  claim  should 
be  itemized  and  set  forth  the  dates  of  the  several  items  where  possible.^ 


has  sustained  the  principle  declared  in  the 
text,  holding  tl.at  the  words  of  section  57-f 
suggests,  if  they  do  not  distinctly  import, 
tnat  the  objector  is  to  go  forward;  it  is 
the  objection,  and  not  the  claim,  wliich  is 
there  pointed  out  for  hearing  and  determin- 
ation, indicating  that  the  claim  is  regarded 
as  having  a  certain  standing  already  estab- 
lislied  by  the  oath. 

The  proof  of  claim  is  prima  facie  evi- 
dence that  the  allegations  made  therein  are 
correct,  and  the  petitioner's  status  as  a 
creditor  must  stand  until  it  shall  be  prop- 
erly and  successfully  attacked.  In  re 
Roanoke  Furnace  Co.  (D.  C,  Pa.),  18  Am. 
B.  R.  661,  152  Fed.  846,  In  re  Coventry- 
Evans  Furniture  Co.  (D.  C,  N.  Y.),  22  Am. 
B.  R.  272,  166  Fed.  516. 

19.  Matter  of  Mclntvre  &  Co.  (C.  C.  A., 
2d  Cir.),  24  Am.  B.  R.*l.  174  Fed.  627. 

20.  Orr  v.  Parke  (C.  C.  A.,  5th  Cir.), 
.25  Am.  B.  R.  544.  183  Fed.  683.  in  which 
the  court  quoted  the  language  of  the  text; 
In  re  Scott  (D.  C,  Tex.),  1  Am.  B.  R.  553, 
93  Fed.  418;  In  re  Stevens  (D.  C,  Vt.), 
5  Am.  B.  R.  806,  104  Fed.  335. 

Statement  of  consideration. —  This  pro- 
vision with  reference  to  consideration  re- 
lates only  to  the  proof  of  claim  and  not 
to  the  averments  of  the  petition.  In  re 
Brett  (D.  C,  N.  J.),  12  Am.  B.  R.  492.  130 
Fed.  981.  **  For  legal  services"  has  been 
held  to  be  an  insufficient  statement  of  con- 
sideration. In  re  Scott  ( D.  C,  Tex.), 
1  Am.  B.  R.  553,  93  Fed.  418.  A  statement 
that  the  claim  is  "for  goods,  wares  and 
merchandise "  is  insufficient.  In  re  Blue 
Ridgo  Packing  Co.  (D.  C,  Pa.),  11  Am.  B. 
R.  36,  125  Fed.  619.  A  statement  that  the 
consideration  is  a  written  promise  to  pay  a 
certain  sum,  "  for  value  received."  is  not 
sufficient.  In  re  Coventrv-Evans  Furniture 
Co.  (D.  C,  N.  Y.),  22  Am.  B.  R.  272,  166 
Fed.  516.  In  the  case  of  In  re  Watertown 
Paper  Co.  (C.  C.  A.,  2d  Cir.),  22  Am.  B.  R. 
190.  169  Fed.  252,  it  was  held  that  the  re- 
jection of  a  claim  is  not  justified  because 
the  consideration  of  the  debt  was  stated  to 
be  for  "  wood  pulp  sold  and  delivered," 
when  it  re:ilh'  was  for  the  ba^pnce  of  a 
ri'nring  account  thoufrh  wood  pulp  sold  did 
in  fact  constitute  a  large  part  of  the  con- 


sideration, where  it  appeared  that  ^he 
whole  matter  of  the  account  had  been  fully 
inquired  into  before  tlie  special  master, 
and  the  claim  which  was  irregular  in  form 
iiad  been  amended  to  conform  to  the  proof 
and  the  amount  was  clearly  stated.  In  tlie 
case  of  In  re  United  Wireless  Telegraph  Ca). 
(D.  C,  Me.),  29  Am.  B.  R.  848,  it  was  held 
that  a  proof  of  claim  which  merely  states 
that  deponent  was  in  the  employ  of  bank- 
rupt's predecessor  from  on  or  about  No- 
vember 1,  1903,  to  on  or  about  November 
1,  1906,  and  that  a  specified  sum  was  due 
liim  for  salary  when  he  left  its  employ  on 
the  latter  date,  but  which  does  not  state 
the  character  of  the  services,  or  otherwise 
give  the  consideration  for  them  is  insuffici- 
ent. In  re  United  Wireless  Telegraph  Co. 
(D.  C,  Me.),  29  Am.  B.  R.  848. 

21.  Orr  V.  Parke  (C.  C.  A.,  5th  Cir.).  25 
Am.  B.  R.  544,  183  Fed.  683;  In  re  Wooten 
(D.  C,  N.  C),  9  Am.  B.  R.  247,  IIS  Fed. 
670;  In  re  Eagles  (D.  C,  N.  C),  3  Am.  B. 
R.   733,  99  Fed.  695. 

22.  Matter  of  Creasinger  (Ref.,  Cal.).  K 
Am.  B.  K.  538,  145  Fed.  224;  In  re  Scott 
(D.  C,  Tex.),  1  Am.  B.  R.  553,  93  Fed.  41^ 

23.  In  re  Blue  Ridge  Packing  Co.  (D.  C. 
Pa.),  11  Am.  B,  R.  36,  125  Fed.  619. 

Goods,  wares  and  merchandise. — In  re  El- 
der, Fed.  Cas.  4326,  it  was  said:  ^*  Looking,' 
then  at  the  object  of  the  law  and  the  rea- 
sons for  requiring  a  statement  of  the  con- 
sideration in  the  deposition,  I  consider  that 
a  general  statement  that  the  consideration 
of  a  demand  is  *  goods,  wares  and  morel  an- 
dise.'  or  hay,  barley  and  board,  is  not  suffi- 
cient; that  the  kinds  of  goods,  the  quantity, 
the  price  and  near  the  date  of  sale  should  be 
stated;  that  the  quantity  of  hay  or  barley. 
the  price  and  the  time  of  delivery  if  de- 
livered at  one  time,  or  if  delivered  con- 
tinuously through  a  period  of  time,  that 
period  should  be  stated.  If  the  proof  fall^ 
short  of  thi<*  the  register  ou^ht  not  to  con- 
sider it  satisfactory  and  should  withhold 
his  approval." 

24.  In  re  Wooten  (D.  C,  N.  Car.),  9  Am 
B.  R.  247,.  118  Fed.  670.  See  In  re  Fer- 
guson (D.  C,  Pa.).  11  Am.  B.  R.  371.  127 
Fed.  407.     In  the  case  of  In  re  Blue  Fi  '?^' 


J  o7,] 


Pkoof  of  Claims. 


7i:j 


c.  Allegations  of  proof;  evidence. —  The  proof  of  claim  is  not  a  pleading, 
but  a  doposition  which  must  set  forth  the  evidence  with  particularity.^  If 
the  allegations  of  the  prcM^f  do  not  set  forth  all  of  the  neccx-vsary  facts  to 
establi^^h  a  claim,  or  are  self-contradictory,  the  claim  may  be  disallowed;  or 
the  referee  may  unquestionably  order  proper  and  legitimate  inquiries  into 
the  fairness  and  legality  of  such  claim  so  that  he  may  pass  upon  it  intelli- 
gently and  judicially. ^^  The  pi'oof  presented  to  sustain  the  claim  should 
cruiform  to  the  statement,  at  least  as  to  amount  and  grounds. ^^  It  is  a  serious 
matter  to  reject  a  claim  upon  the  ground  that  the  witnesses  are  unworthy 
of  belief.^  Other  requirements,  as  where  the  claim  is  evidenced  by  a  written 
iii^tnunent  or  has  been  assigned  since  bankruptcy,  are  considered  later. 

d.  Requirements  of  General  Order  XZI.—  Strict  practice  requires,  however, 
tuat  proofs  of  debt  conform  to  General  Order  XXI  (1)  (2)  (3),  Thus, 
proofs  (1)  should  be  entitled  in  the  court  and  in  the  cause;  (2)  should 
contain  a  clause  to  the  effect  that  ^^  no  note  has  been  received  for  such 
account,  nor  any  judgment  rendered  thereon;"  (3)  if  an  open  account, 
.should  state  when  the  debt  became  or  will  become  due,  and  (4)  if  on  items 
maturing  at  different  dates,  the  average  date  should  be  stated.^  A  proof 
'f  claim  is  not  vitiated  merely  because  the  caption  incorrectly  states  the 
<  ourt.^  If  made  (a)  by  a  partnership,  it  must  appear  by  oath  that  the  affiant 
is  a  member  of  the  partnership;   if  (b)   by  agent,   the  reason  why  it  is 


Packing  Co.  (D.  C,  Pa.),  11  Am.  B.  R.  36, 
125  Fed.  619.  it  was  held  that  a  claim 
wiiich  specified  the  consideration  to  be  for 
■  printing  done  for  said  bankrupt  at  its  re- 
quHst  heretofore,  to  wit,  in  September,  1903, 
as  per  bill  rendered"  is  in.suffieient;  it  may 
inform  to  a  certain  extent  of  the  origin 
nnd  character  of  the  debt,  but  the  items  by 
wliich  it  is  made  should  be  given;  Tn  re 
fMer.  Fed.  Cas.  4326;  In  re  Scott  (D.  C, 
Tex. I.  1  Am.  B.  R.  553. 

Claim  based  on  open  account. —  In  the 
«aHe  of  In  re  Goble  Boat  Co.  (D.  C,  N.  Y.), 
^'T  Am.  B.  R.  48,  there  was  attached  to  the 
ilaim  a  statement  of  account  substantially 
H-i  follows:  "To  money  advanced  and  sal- 
•ry  due  from  Sept.  18.  1909,  to  Dec.  19, 
mo.  $2,295.96,"  crediting  the  bankrupt 
V  th  $S01.13.  "By  money  drawn  from 
'iim."  thu<*  leaving  a  balance  of  $1,494  83, 
ilip  amount  of  the  claim.  The  claim  was  in 
i><>  manner  itemized  nor  did  the  proof  of 
laim  state  when  the  salary  became  due, 
"r  that  no  note  had  been  received  for  such 
!H(ount  or  judgment  rendered  thereon.  It 
was  held  that  the  claim  being  on  an  open 
«f<ount.  the  proof  of  claim  was  defective 
a>  not  complving  with  General  Order  XXI. 

25.  Matter 'of  Creasinger  (Ref..  Cal.),  17 
Am  B.  R.  538.  145  Fed.  224.  All  the  for- 
niJilitic^  required  in  ordinary  pleadings  do 
'ici  apply  to  the  filing  of  proof  of  a  claim 
11  bankruptcy.  Kelsev  v.  Miinson  (C.  C. 
A.  ^V\  Cir  ).'2S  Am    B.  R    520. 

Whc-^t  proof  ot  clr.im  should  contain. — A 
;'■  ^»l  of  claim  is  Tiot  a   {i]>  a  lii)^'  ])iit  a  dep- 


osition and  should  inform  to  a  certain  ex- 
tent of  the  origin  and  character  of  the 
debt,  and  the  items  of  which  it  is  made 
up  should  be  given,  and  the  statement  of 
the  consideration  ought  to  be  such  as,  if 
true,  not  to  put  the  creditors  or  trustee 
upon  proof  or  require  oral  explanation 
from  the  claimants,  and  should  be  suffici- 
ently full  to  enable  the  trustee  or  creditors 
to  pursue  any  legitimate  inquiry  as  to  the 
fairness  and  legality  of  the  claim.  Matter 
of  Creasinger  (Ref.,  Cal.),  17  Am.  B.  R. 
538,  145  Fed.  224. 

Statement  upon  information  and  belief. — 
The  vital  facts  to  support  a  proof  of  claim 
should  be  made  to  appear  by  jmsitive  aver- 
ments, foi«ided  upon  deponent's  knowledge, 
and  not  upon  his  belief;  and  an  allegation 
upon  information  and  belief  upon  a  vital 
point  in  a  proof  of  claim  is  not  suffiojent 
to  sustain  such  proof.  In  re  United  Wire- 
less Telegraph  C^.  (D.  C,  Me.),  29  Am  B. 
R.  848. 

26.  Orr  y.  Parke  (C.  C.  A.,  5th  Cir.),  25 
Am.  B.  R.  544,  183  Fed.  683;  In  re  Castle 
Braid  Co.  (D.  C,  N.  Y.),  17  Am.  B.  R.  143, 
145   Fed.   224. 

27.  In  re  Lansaw  (D.  C,  Mo.),  9  Am.  B. 
R.  167.  lis  Fed.  365. 

28.  Alatter   of   Rome    (D.   C. 
Am    B.  R.  820.  162  Fed.  971. 

29.  General   Order   XXI    (1). 
piemen tary  Forms,"  pofft. 

30.  Tn  re  Blue  Ri-lse  PaeVinL'  Co.  (D.  C, 
Pn.),  11  Am.  B.  R.  3r    i::>  V  A.  no. 
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not  made  by  the  claimant  must  be  stated ;  and  if  (c)  on  behalf  of  a  corpo- 
ration, it  must  be  sworn  to  by  the  treasurer,  Qjf  if  none,  the  corresponding 
fiscal  officer  of  such  corporation.^^ 

e.  Eequirements  of  Official  Forms. —  Several  forms  have  been  officially 
adopted  by  the  Supreme  Court  governing  the  practice  on  proof  of  claims. 
The  forms  prescribed  are:  (1)  for  an  unsecured  debt  (No.  31)  ;  (2)  for  a 
secured  debt  (Xo.  32) ;  (3)  for  a  debt  due  a  corporation  (No.  33)  ;  (4)  for  a 
debt  due  a  partnership  (No.  34) ;  (5)  for  proof  by  agent  or  attorney 
(No.  35) ;  (6)  for  proof  of  secured  debt  by  agent  (No.  36).  Blanks  are 
not  supplied  by  the  government,  but  are  on  sale  in  law  book  or  stationery 
stores.  Each  of  them  contains  an  allegation  which  is  not  required  by  law  f' 
none  of  them  contains  the  allegation  to  the  effect  that  the  claimant  has  no 
note  or  judgment.^  When  none  of  these  forms  fit  a  given  case,  they  should 
be  varied  or  combined,  reference  being  had  chiefly  to  the  requirements  of 
the  statute  as  to  what  constitutes  a  proof  of  debt.  Some  of  these  variations 
are  considered  later.    Illustrative  cases  will  be  found  in  the  foot-note.^^ 

f .  Before  whom  proofs  taken. —  Proofs,  of  debt  can  be  taken  before  any  of 
the  officers  designated  in  §  20  of  the  act.®*  This  is  a  marked  change  from 
the  law  of  1867.-  They  are  not  now  usually  taken  before  the  referee.  There 
being  no  requirement  to  that  effect,  the  mere  signature  of  the  officer,  without 
a  certificate  as  to  his  authority  or  even  a  seal,  seems  enough,^  though 
referees  can  perhaps  by  rule  require  a  certificate  as  evidence  that  the  officer 
is  "  authorized  to  administer  oaths."  The  proof  being  in  the  nature  of  a 
deposition  and,  if  objected  to,  amounting  to  a  pleading  also,  claims  should 
not  be  sworn  to  before  the  attorney  for  the  bankrupt.^^ 

g.  Who  may  make  proof. —  Claims  must  be  made  by  the  creditor  which 
includes  his  duly  authorized  agent,  attorney,  or  proxy .^  If  made  by  an 
agent  or  attorney  in  behalf  of  a  creditor  it  must  appear  why  it  was  not 
made  by  the  creditor.^     Xhe  method  of  proof  where  the  claimant  is  a 


81.  General  Order  XXI (1). 

Officer  of  corporation. —  Sufficient  reason 
should  be  given  why  a  claim  by  a  corpora- 
tion is  not  made  by  the  officer  designated. 
Matter  of  Reboulin  Fils  &  Co.  (Ref.,  N.  J.), 
19  Am.  B.  R.  215. 

32.  That  relative  to  set-offs  and  counter- 
claims. 

33.  Required  by  General  Order  XXI(l). 

34.  In  re  Ankeny,  1  N.  B.  N.  511;  In  re 
Scott  (D.  C,  Tex.),  1  Am.  B.  R.  553,  93 
Fed.  418:  In  re  Wise,  2  N.  B.  N.  Rep.  151; 
In  re  Stevens  (D.  C,  Vt),  5  Am.  B.  R. 
11,  104  Fed.  325:  In  re  Sumner  (D.  C, 
N.  Y.),  4  Am.  B.  R.  123,  101  Fed.  224;  In 
re  Shaw  (D.  C,  Pa.),  6  Am.  B,  R.  499,  109 
Fed.  780;  In  re  Stevens  (D.  C,  Vt.),  5 
Am.  B.  R.  806,  107  Fed.  243. 


35.  See  discussion  under  §  20,  ante.  See 
also  In  re  Sugenheimer  (D.  C,  N.  Y.),  1 
Am.  B.  R.  425,  91  Fed.  744. 

36.  Not  so  under  the  law  of  1867.  In  re 
Nehe,  Fed.  Gas.  10.073.  See  also  for  in- 
stances of  the  strict  practice  under  tlie 
former  law.  In  re  Halev,  Fed.  Cas.  5.918: 
In  re  Strauss,  Fed.  Cas.  13,532;  In  re 
Lynch,  Fed.  Cas.  8,635. 

37.  In  re'Kevser.  Fed.  Cas.  7,748;  In  rt 
Nebe,  Fed.  Caa!  10,073. 

38.  Pankr.  Art.  §   1    (9>. 

39.  Matter  of  Reboulin  Fils  &  Co.  (M-. 
N.  J.),  19  Am.  B.  R.  215;  In  re  AWina 
Quarrv  Co.  (D.  C.  N.  Y.K  24  Am.  B.  ^ 
709,  1*79  Fed.  929:  In  re  McCarthy  Poiiabl^ 
Elevator  Co.  (D.  C,  N.  J.),  30  Am.  P.  K.' 
247. 

Claim  by  attorney. — ^A  claim  should  not 
be  presented  by  the  attorney  for  the  bank- 
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partnership,  a  corporation,  or  if  made  by  agent,  attorney,  or  proxy,  is 
indicated  above.^  The  executor  or  administrator  of  a  deceased  creditor  may 
prove  a  claim  against  the  bankrupt  in  behalf  of  the  decedent's  estate.^^  If 
a  firm  having  a  corporation  as  a  partner  de  facto  is  adjudicated  a  bank- 
rupt, the  corporation  as  a  general  creditor  may  not  prove  a  claim  against 
the  estate  for  money  advanced  and  goods  sold  to  the  firm,  upon  the  ground 
that  the  partnership  agreement  was  ultra  vires.^  The  fact  that  the  stock- 
holders of  two  corporations  are  identical  will  not  prevent  one  corporation 
from  proving  a  claim  against  the  other.*^  In  the  case  of  embezzlement  or 
misappropriation  of  funds  by  a  bankrupt,  the  person  defrauded  may  at  his 
option  prove  a  claim  founded  upon  an  implied  contract  to  repay .^  A 
creditor  who  is  indebted  to  the  bankrupt  in  an  amount  much  larger  than  his 
claim  will  not  be  allowed  to  prove  such  claim.*^  Where  the  wife^s  common 
law  disability  to  enter  into  contracts  in  respect  to  her  separate  property  has 
been  removed,  she  is  entitled  to  prove  a  claim  against  her  husband's  estate 
in  bankruptcy,  in  the  absence  of  deception  on  her  part  or  conduct  incon- 
sistent with  such  claim.*®    It  has  been  held  if  proof  is  made  of  an  equitable 


rupt  where  it  is  contested.  In  re  Wooten 
(D.  C,  N.  Car.4,  9  Am.  B.  R.  247,  118  Fed. 
CTO.  But  it  seems  that  the  referee  is  not 
bound  to  reject  a  claim  merely  because  it  is 
tiled  by  a  bankrupt's  attorney.  In  re  Kim- 
ball (b.  C,  Mass.),  4  Am.  B.  R.  144,  100 
Fed.  777. 

40.  For  illustrative  cases  under  the 
former  law,  see  In  re  Barnes,  Fed.  Gas. 
1,012;  Ex  parte  Norwood,  Fed.  Gas.  10,364: 
In  re  Whyte,  Fed.  Gas.  17,606;  In  re 
Watrous,  Fed.  Gas.  17,270;  In  re  Ford, 
Fed.  Gas.  4,932;  In  re  South  Boston  Iron 
Co.,  Fed.  Gas.  13,183.  But  the  former  law 
differs  materially  from  the  present  as  to 
when  proof  could  be  made  by  an  agent. 

41.  In  re  Woods  (D.  G.,  Pa.),  13  Am. 
B.  R.  240,  133  Fed.  82,  holding  that  the 
right  of  the  executors  of  the  bankrupt's 
father  who  died  after  the  adjudication,  to 
prove  a  debt  against  her  estate  in  bank- 
ruptcy cannot  be  affected  by  a  provision  of 
his  will  that  "  any  indebtedness  that  either 
she  or  her  husband  might  then  owe  him," 
should  be  deducted  from  her  share  in  his 
estate. 

42.  Wallerstein  v.  Ervin  (C.  C.  A.,  3d 
Cir.),  7  Am.  B.  R.  256,  112  Fed.  124,  affg. 
In  re  Ervin,  6  Am.  B.  R.  656. 

48.  Stockholders  of  two  corporations 
identical.— In  the  case  of  In  re  Watertown 
Paper  Co.  (G.  G.  A.,  2d  Gir.),  22  Am.  B.  R. 
190,  169  Fed.  252,  the  court  said:  "The 
case  thus  presented  is  one  in  which  the 
stockholders  of  two  corporations  are  largely 


the  same,  in  which  both  corporations  have 
been  under  the  same  management  and  in 
which  their  affairs  have  for  years  been  in- 
volved and  intermingled;  and  the  legal 
question  is  whether  these  relations  prevent 
the  one  corporation  from  enforcing  against 
the  bankrupt  estate  of  the  other  a  claim 
which  in  case  the  latter  corporation  had 
remained  solvent  would  have  been  both 
valid  and  enforceable.  It  must  be  clearly 
borne  in  mind  that  this  is  not  a  case  in 
which  a  creditor  is  suing  a  corporation 
upon  the  ground  that  it  has  so  held  itself 
out  with  another  corporation '  as,  upon 
principles  of  estoppel,  to  render  it  respon- 
sible for  the  particular  debt  of  the  latter. 
It  is  an  elementary  and  funda- 
mental principle  of  corporation  law,  that  a 
corporation  is  an  entity,  separate  and  dis- 
tinct from  its  stockholders  and  from  other 
corporations  with  which  it  may  be  con- 
nected. The  fact  that  the  stockholders  of 
two  separate  chartered  corporations  are 
identical,  that  one  owns  shares  in  another 
and  that  they  have  mutual  dealings,  will 
not  as  a  general  rule  merge  them  into  one 
corporation,  or  prevent  the  enforcement 
against  the  insolvent  estate  of  one  of  an 
otherwise  valid  claim  of  the  other." 

44.  Burgoyne  v.  McKillip   (G.  G.  A.,  8th 
Gir.),  25  Am.  B.  R.  387,  182  Fed.  452. 

45.  In  re  Gerson   (D.  G.,  Pa.),  5  Am.  B. 
R.  850,  105  Fed.  891. 

46.  In  re  Neiman    (D.  G.,  Wis.),  6  Am. 
B.   R.   329,   109    Fed.    113.    Thus,   she  may 
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claim,  as  by  a  cestui  que  trust,  it  must  be  not  oulv  of  his  claim  but  of  all 
others  similarly  situated.*'  A  father  may  prove  a  claim  against  the  estain 
of  bis  son  who  is  a  bankrupt.**  Where  a  creditor  is  related  to  a  banknipi 
his  claim  will  be  subjected  to  a  more  rigid  scrutiny  than  it  would  be  if  no 
such  relation  existed ;  but  the  honest  or  dishonest  character  of  a  debt  is  not 
to  be  determined  by  the  existence  of  a  relationship  between  the  parties." 

h.  AgBinat  whom  made. —  This  question  becomes  sometimes  important 
when  a  copartnership  is  bankrupt  and  the  creditor  holds  obligations  against 
it  and  its  members.** 

i.  Proof  of  assipied  claims. —  If  the  claim  was  assigned  after  bankruptcy 
General^  Order  XXI  (3)  controls.  The  requirement  that  the  referee 
give  immediate  notice  to  the  original  creditor,  and  the  ten-day  limit  on  the 
filing  of  objections  by  such  creditor,  should  be  noted.  Claims  assigned 
before  the  commencement  of  bankruptcy  proceedings  may  be  proved  by  the 
asfigiiee  upon  a  proper  showing  that  he  is  the  owner  of  the  claim."  -Vii 
assigned  claim  may  be  proved  although  assigned  as  collateral  security  for  a 
loan.*'*  Claims  which  have  bpcn  assigned  before  proof  or  after  adjudication 
must  be  supported  by  a  deposition  of  the  owner  at  the  time  of  the  comnieni'e- 
ment  of  proceedings  setting  forth  the  true  consideration  of  the  debt  and  that 
it  is  entirely  unsecured  or,  if  secured,  it  must  state  the  security,  m  is  required 
in  proving  secured  claims."^  The  assignee  cannot  prove  his  claim  uulesa  it 
appears  that  the  assignor  could  have  done  so  if  there  had  been  no  assign- 
ment."'    If  the  assignee  is  also  the  claimant,  the  ordinary  proof  of  debt 

prove  a.  claim  BgainBt  her  husband's  estatp  |D.  C,  N.  C.I,  9  Am.  B.  R.  247,  IIS  Fi^. 

for  aervices  rendered   in  his  saloon.     In  re  670. 

Domenig    ( D.   C,  Pa.1.   )1   Am,   B.   R.   552.  50.  See   discussion   under   Section  Siitj. 

128  Fed.  146.    Or  for  money  loaned.    James  three,  poil.    Compare  subtitle  ''  Stibrogation 

V.  Gray   (0.  C.  A.,  Ist  Cir j .  12  Am.  B.  R.  Claims.''     in    this    section.      Consult    als) 

573,     131    Fed.    401.      See    also    Clark    v.  Wallerstein  v.   F.rvin    (C.   C.   A,,   3d  Cir.l, 

Rogers   (C.  C.  A.,  Ist  Cir,),  36  Am.  B.  E,  7  Am.  B.  R.  2S6,  112  y<-d.  124. 

413.  41S.  51.  In  re  Miner   (D.  C  Ore.),  S  Am.  B. 

47.  In  re  Kenney  &  Co.  (D.  C.  Ind.),  14  R.  248,  JIT  Fed.  954,  holding  that  in  such 
Am.  B.  R.  611.  139  Fed.  451.  a   case   the   form   of    the   assignment  of  t 

48.  In  re  Rider  (D.  C,  N.  Y.),  3  Am.  B.  clitim  is  immaterial,  and  the  proof  of  the 
H.  1»2,  96  Ked.  Sll.  claim  nL-ed  only   1«  such  as  will  estop  tbe 

49.  Relationship     of     creditor. —  Baum-      assignor  from  making  the  same  claim. 
hauer  V.  Austin  (C.  C.  A.,  5th  Cir.l,  26  Am.  Claims   aasisned   before   hankniptcr  aw 

B.  R.  385.  revg.  24  Am.  B.  R.  750,  17«  Fed.  proved  by  the  aBsifmee.  The  original  »*- 
966;  Ohio  Bank  v.  Mack  (C.  C,  A.,  6th  nifjnor  is'not  entiUed  to  be  recoentzed.  In 
Cir.l,  20  Am.   B.   R.   40.   163   Fed.   155,   89  re   Uorcerter  County    IC.  C.  A..   1st  Cir.i. 

C.  C.  A.  605,  24  L.  R.  A.    (N.  S.)    184.  in  J, -■\"'    ^- J' j''';Ji''  ^'^*„^^^  " 
which  the  court  said:    "The  fact  that  the 

bankrupt  is  closely  related  to  a  creditor  is  ^  ".;;;■  ^^  cir.)"27  Am!'  KT'tsl 
a  eireunwtance  which  lustifies  a  more  rigid  53    (:,.,i<.riil   Order   XXI    (3).     Se*  In  n 

scrutiny  than  would  he  the  case  if  no  such  MH'artiiv  I'ortahle  Elevator  Co.   (D.  C..  S- 

relation   existed.      Nevertheless   the    honest  jj,  30  Am.  B.  R,  247. 

or  dishonest  character  of  a  debt  is  not  to  S3.  In  re  fioodnmn  Shoe  Co.   (D.  C.  Pa.'- 

be  determined  by  any  mere  ([uestion  of  re-  .  3  Am.  B.  R.  200,  06  Fed.  949.  holding  thiil 

lationbliip;  Matter  of  Brewster  ( Ref..  a  person  to  w'ii.m  a  nc.n-neg.it ial.le  net'- 
N.  Y.),  7  Am.  B.  E.  486;  In  re  Wooten 


Fed.  Cas.   : 
51a.  In    re    American    Specinlty    Co.   IC 
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would  seem  enough.*^  It  has  been  held  that  the  assignee  of  a  chose  in 
action  must  state  the  consideration  which  passes  between  the  original 
parties  unless  the  instrument  be  negotiable.^^  The  proof  of  a  claim  which 
has  been  assigned  should  set  forth  the  date  and  facts  of  transfer  and  the 
name  of  the  original  creditor.^  The  failure  of  a  wife  to  register  an 
assignment  to  her  of  a  claim  against  her  husband,  as  her  separate  property, 
under  a  State  statute,  does  not  preclude  her  from  proving  the  claim  against 
Ills  estate.^^  If  the  assignor  was  entitled  to  priority  in  payment  based  upon 
the  character  of  the  claim  the  assignee  is  entitled  to  the  same  priority.^* 
If  the  right  to  priority  attaches  to  the  claim  rather  than  to  the  claimant  there 
can  be  no  question  as  to  the  priority  right  of  the  assignee.^^  The  priorities 
liore  referred  to  are  those  prescribed  under  section  64-b  of  the  act  and  will 
be  further  discussed  under  that  section. 

j.  How  proven,  if  evidenced  by  a  written  instrument. —  This  is  regulated 
hv  subsection  b.  If  founded  on  a  note  or  bond,  or  written  contract,  the 
original  instrument  must  be  attached  to  the  proof  of  debt;  otherwise,  it  will 
iiot  be  allowed.^  But  the  failure  to  file  a  written  instrument  with  the 
proof  of  claim  thereof  raises  no  presumption  against  the  existence  of  such 
instrument.^^  The  attaching  of  the  note  does  not  relieve  the  creditor  of 
stating  the  consideration  in  his  proof  of  debt.®^    When  the  claim  is  allowed. 


fenaes  and  equities  which  could  have  been 
raised  against  it  in  the  hands  of  the  as- 
signor of  the  note,  cannot  prove  the  same 
in  bankruptcy  unless  the  assignor  could 
have  done  so. 

54.  Ex  parte  Davenport,  Fed.  Cas.  3,586. 
See  also  In  re  Mills,  Fed.  Cas.  9,612;  In  re 
Pease,  Fed.  Cas.  10,880. 

55.  In  re  Lake  Superior  Ship  Canal,  etc., 
Co.,  Fed.  Cas.  7,998,  10  N.  B.  R.  76. 

58.  In  re  Fortune,  Fed.  Cas.  3,586,  1 
Low.  384. 

57.  In  re  Miner  (D.  C,  Oreg.),  9  Am.  B. 
R.  100,  .117  Fed.  953. 

58.  Shropshire,  Woodliff  &  Co.  v.  Bush. 
204  U.  S.  186,  17  Am.  B.  R.  77,  in'wliich 
ease  it  was  held  that  an  assignee  of  a  claim 
for  wages  earned  -within  three  montlin  be- 
fore the  commencement  of  proceedings  in 
bankruptcy  against  the  debtor  is  entitled 
to  priority  of  payment  under  clause  4,  of 
§  64-b,  when  the  assignment  occurred  prior 
to  the  commencement  of  such  bankruptcy 
proceedings. 

5»  In  re  Bennet  (C.  C.  A.  6th  Cir.K  18 
Am.  B.  R,  320,  153  Fed.  673,  82  C.  C.  A. 
531. 

60.  Compare  In  re  McCauley,  2  N.  B.  N. 

R<'p.  1085. 

61.  In  re  Dresser  (C.  C.  A..  2d  Cir).  13 
-^ni.  B.  R.  747,  135  Fed  495  See  also  Kei- 
^^y  V.  Munson  (C.  C.  \.,  8th  Cir),  28  Am. 
B.  R.  520. 


62.  In  re  Coven  try-Evans  Furniture*  Co. 
(D.  C,  N.  Y.),  22  Am.  B.  R.  272,  166  Fed. 
516;  In  re  Castle  Braid  Co.  (D.  C,  N.  Y.), 
IT  Am.  B.  R.  143,  145  Fed.  224. 

Statement  of  consideration  and  pay- 
ments.—  In  the  case  of  In  re  Stevens  (D. 
C,  Vt.),  5  Am.  B.  R.  806,  107  Fed.  fts,  i)^ 
court  said:  "The  claim  is  founded  upon 
notes,  endorsements  and  w-aivers  of  pro- 
test and  notes  in  writing  all  of  which 
appear  to  be  filed  except  one  such  waiver 
stated  to  be  lost,  with  the  circumstances 
apparently  suflRciont  to  admit,  on  trial  of 
the  facts,  of  proof  of  the  loss  and  the  con- 
tents. And  the  consideration  so  far  as  it 
moved  from  the  securities  held  by  the 
claimant  and  payments  so  far  as  received 
by  him  are  set  forth.  The  requirement  by 
§  57-a  of  a  statement  of  the  consideration 
and  payments  is  of  more  than  general  alle- 
gations in  these  respects  which  might  be 
sufficient  in  a  declaration  against  the  bank- 
rupt upon  tliose  causes  of  action  and  ex- 
tends to  the  particulars  of  each  for  the 
information  of  the  trustee  and  those  in- 
terested in  the  estate,  but  not  bevond  what 
relates  to  the  claim  as  it  accrued  to  the 
claaniant.  Other  sources  of  information  are 
as  well  open  to  them  as  to  him.  This  re- 
quirement seems  now  to  be  sufficiently  com- 
plied   with    by    this    claimant."      See    also 
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the  written  evidence  may  be  willnirawn,  upon  leaving  a  copy  in  its  place. 
AVljere  it  is  lost  or  destroyed,  it  may  still  be  proven  by  a  proper  affidavit." 
The  practice  of  attaching  both  original  note  and  copy  to  the  proof  of  debt, 
and  requesting  the  referee  to  return  the  former,  is  usual. _  Where  the  absence 
of  tlie  original  nofs  upon  which  the  claim  ia  based  is  not  objected  to,  tW 
court  may  treat  flieir  presence  as  waived.**  Where  a  note  contains  a  stipu- 
lation as  to  payment  of  costs  in  case  of  suit,  such  stipulated  fee  will  not  be 
considered  in  determining  the  amount  of  The  claim.*^  If  the  consideration 
of  tJie  note  and  the  allegations  of  the  proof  of  claim  are  clearly  self-contra- 
dictory there  should  be  an  investigation  as  to  the  fairness  and  legality  of  lit' 
claim  before  allowance." 

k.  Debts  created  by  fraud. —  The  referee  has  no  jurisdiction  to  decide  that 
a  claim  was  created  by  the  fraud  of  the  banknipt.  He  may  only  allow  sncii 
claim,"  Where  a  personal  judgment  has  been  procured  in  a  State  cuart 
creditors  who  were  not  partic*  to  the  proceeding  in  the  State  court  nuv 
show  tJiat  suc^h  judgment  wa?  procured  by  fraud  or  coll ili ion.**  Creditws 
whose  judgments  have  been  annulled  as  frandnlent  under  the  bankruptcy  act 
are  still  entitled  to  prove  their  claims.  The  proof  of  fraud  on  the  part  of 
il;n  cnxlitor  must  be  clear  and  convincing;  the  preeumption  is  that  the  claim 
i'i  an  honest  one.*** 

1.  Claims  by  one  bankruptcy  estate  against  another. —  Here  subdivisjou  m 
rcfidate^.  Without  it,  the  tru.'itee  of  the  creditor  estate  would  have  power 
to  prove.  The  court  could  compel  him  to  file  the  additional  deposition  if 
news^ary.** 

m.  Statements,  transcripts  of  judgments,  etc..  attached. —  Tbe  practice  of  at- 
taching statements  of  accounts  to  claims  ta  genei'al  and  should  be  followed. 
Like^^se,  a  transcript  of  judgment  should  be  annexed  &»  an  exhibit  when 
the  claim  rests  on  a  judgment:  the  proof,  itself,  should,  however,  show  ihe 
consideration  of  the  debt  so  in  judgment."     In  the  case  of  transactions  wi(b 

BaumhBurr  v,  AuflLn  (C.  C.  A.,  ilh  Clr.l.  M  Am.  8T.  In  ra  l*«ro»lc  (Ref..  Km.).  1  Am.  B,  «■ 

«3.  In  re  l.oden  (D.  C.  Ga,).  M  Am.  B.  R.  »1T.  Praad    o*   creditor   In    prior   pomiiail- 


e  aUo  In  ra  Emlaon.  I 
-  -    -  Carter  <D.  < 

iman  (C.  C.  A  ,  8th  Clr.),  2»  Am.  B.  Ihe  full  amount  o(  Its  flebt  in  suboaauent  hint 

Parke  (C    r.  A.,  ».h  Clr.),  »  Am.  B.  w"*™-  b'TIST'     '"  "  ^"^' 

ed.  Sil,  homine  <bat  wb^re  a  e^oal  of  «8.  in  ra  Ph«liM   (Ret.,    H.  T.}.   I  Am,   B.  H 

Tt!^<    'u?dVb«°  from  '  tfalmonl  of  lb*  ^    '•■I'T'lt  833, 'fom[iare'ln' re'smllh  (Rrf,  ^ 

the  notfl  was^full/tawt'the  all^Sa"  ™-  I"  «  Eld-r,   F*d,   Cus.   l.SM.     For  thf  \a 
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a  broker  who  maintains  a  bucket  shop,  a  deposit  made  with  knowledge  that 
actual  stock  was  not  to  be  sold  or  purchased,  does  not  entitle  the  depositor  to 
prove  a  claim  based  upon  alleged  profits,  but  he  must  confine  his  proof  to  the 
amount  which  he  actually  deposited  with  the  bankrupt  broker.*^^ 

n.  Amendment  of  proofs  of  claims. —  The  practice  in  respect  to  proofs  of 
claims  has  always  been  liberal  and  free  from  technicalities.^^  If  the  defect 
in  the  proof  is  merely  formal  it  may  be  either  disregarded  or  an  amend- 
ment may  be  permitted  to  remedy  the  defect.^^  The  referee  will  usually 
allow  such  amendments  to  proofs  of  debt  as  justice  requires,  and  claims 
objected  to  are  often  expunged  or  allowed  to  be  withdrawn,  with  leave  to 
amend  and  refile.  Thus  a  claim  filed  within  the  required  time  may  be 
amended,  even  after  the  lapse  of  a  year,  for  the  purpose  of  supplying  the 
oath  of  the  creditor  and  a  statement  that  no  payments  have  been  made  upon 
the  amount  claimed,  in  conformity  with  the  law,^*  or  for  the  purpose  of 
itemizing  the  proofs  where  a  gross  charge  has  been  made,^^  or  in  the  case 
of  a  claim  upon  certain  notes  to  show  the  balance  due,^^  or  where  composi- 


71.  Streeter  v.  Lowe  (C.  C.  A.,  Ist  Cir.), 
25  Am.  B.  R.  774,  183  Fed.  263,  in  which 
ca.se  it  was  held  that  a  creditor  making 
such  deposit  was  not  entitled  to  prove  a 
claim  for  the  entire  balance  alleged  to  be 
<Iue  on  account  of  purchases  and  sales, 
but  that  under  the  Massachusetts  statute 
(Revised  Laws  of  Massachusetts,  Chap.  99, 
§4),  providing  for  the  recovery  of  pay- 
ments made  on  margins,  the  creditor  was 
entitled  to  have  his  claim  allowed  to  the 
extent  of  the  cash  payments  actually  made, 
^is  margins  and  interest  thereon. 

72.  Lowell  on  Bankruptcy,  §  221. 

78.  Streeter  v.  Lowe  (C.*C.  A.,  1st  Cir.), 
25  Am.  B.  R.  774,  183  Fed.  263. 

74.  In  re  Roeber  (C.  C.  A.,  2d  Cir.),  11 
Am.  B.  R.  464,  127  Fed.  122;  Buckingham 
V.  Estes  (C.  C.  A.,  6th  Cir.),  12  Am.  B.  R. 
182,  128  Fed.  584. 

Amendment  after  lapse  of  year. —  Clause 
%  of  this  section,  cannot  be  taken  to  ex- 
clude an  amendment  to  a  claim  already 
filed,  admittedly  defective,  more  than  a  year 
after  adjudication,  where  the  claim  upon 
^hich  the  original  proof  was  made  is  the 
same  as  that  ultimately  proved.  Hutchin- 
son V.  Otis,  190  U.  S.  552,  10  Am.  B.  R.  135, 
affg.  8  Am.  B.  R.  382,  115  Fed.  937.  In 
this  case  the  court  said :  **  It  is  argued 
that  the  allowance  of  the  amendment  is 
within  section  57-n,  forbidding  proof  sub- 
sequent to  one  year  after  the  adjudication. 
The  construction  contended  for  is  too  nar- 
row. The  claim  upon  which  the  original 
proof  was  made  is  the  same  as  that  ulti- 
mately proved.  The  clause  relied  upon 
<^annot   be   taken    to   exclude   amendments. 


An  example  similar  in  principle  is  the 
allowance  of  an  amendment  setting  up  the 
same  cause  of  action,  after  the  statute  of 
limitations  has  run,  when  the  original 
declaration  was  bad.  The  proceedings  re- 
main in  the  district  court,  notwithstanding 
the  appeal  and  the  amendment  properly 
was  allowed  there."  Matter  of  Kessler 
(C.  C.  A.,  2d  Cir.),  25  Am.  B,  R.  512,  184 
Fed.  51,  holding  ttiat  a  proof  of  claim 
which  is  defective  in  some  substantial  par- 
ticular may  be  amended  subsequent  to  the 
expiration  of  one  year  after  adjudication, 
although  the  effect  of  such  amendment  may 
be  that  proof  of  claim  is  thereby  effectively 
made  only  after  the  expiration  of  a  year. 
The  sole  question  in  any  given  case  is 
whether  the  document  tendered  la  a  proper 
amendment,  and  furtherance  of  justice  re- 
quires it  to  be  filed.  If  so,  and  the  docu- 
ment proposed  to  be  amended  was  filed 
within  the  year,  it  should  be  allowed  to  be 
filed  even  though  the  year  has  then  elapsed. 
The  statute  prescribes  no  limit  as  to  the 
time  within  which  amendments  may  be 
filed.  Bennett  ▼.  American  Credit  In- 
demnity Co.  (C.  C.  A.,  6th  Cir.),  20  Am.  B. 
R.  260.  263,  159  Fed.  624.  (Opinion  of 
Judge  Cochran  in  District  Court.)  See  Mat- 
ter of  Hamilton  Automobile  Co.  (C.  C.  A., 
7th  Cir.).  31  Am.  B.  R.  205. 

75.  Matter  of  Creasinger  (Ref.,  Col.),  17 
Am.  B.  R.  538.  145  Fed.  224. 

76.  In  re  Faulkner  (C.  C.  A.,  8th  Cir.), 
20  Am.  B.  R.  542,  161  Fed.  900,  holding 
that  where  a  paper  is  signed  and  sworn  to 
by  a  creditor,  by  which  it  appears  that  he 
is  a  holdler  of  overdue  and  unpaid  notes  of 
the  banknipt,  and  an  order  for  the  sale  of 
collateral    securities    described     therein     is 
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tion  was  offprcd  but  not  finaJly  accepted."  Where  the  assignment  of  a  clairi 
not  filed  within  a  year  of  the  adjudication  is  filed  in  duo  time  the  clain 
may  be  amended  afltr  the  year.'*  The  informal  presentation  of  a  claim 
not  sutficient  to  constitute  a  valid  "  proof  of  claim  "  may  be  amended  so  a: 
to  conform  to  the  requirements,  even  after  the  expiration  of  the  year,  wbi-n 
the  record  contains  all  the  fads  necessary  to  establish  a  bona  fde  indehied 
ness  and  the  cireumatanoes  under  which  it  was  incurred,^  *As  for  instam'i 
where  after  adjudication  the  bankrupt's  creditors  enter  into  an  agreemi'ii 
for  a  settlement,  which  was  signed  by  tlic  creditors  and  contained  a  siate 
meat  of  the  amounts  of  their  several  claims,  it  was  held  sufficient  in  sub 
stance  to  constitute  an  amendable  claim  so  as  to  permit  the  filing  of  fomisi 
proof  of  claim;;  after  the  expiration  of  a  year  from  the  adjudication,'"  Ilii 
an  amendmcn.  amounting  to  the  presentment  of  a  new  claim  will  not  h- 
allowed  after  a  year  has  elapsed.*"  If  a  claim  has  been  recognized  by  iln 
cf;urt  in  proceedings  for  the  settlement  of  claims  against,  a  bflnkrnpt  as  i 
ciindition  of  the  sale  of  the  assets  of  the  bankrupt,  formal  praicntatioii  oi 
such  claim  may  be  excused,  and  the  creditor  should  he  permitted  to  file  at 
amended  proof."  An  amendment  may  be  allowed  even  after  the  espiraii' : 
ot  a  year  to  permit  the  creditor  to  substitute  for  a  claim  based  on  au  n|iii 
account,  a  claim  based  on  promissory  notes  piven  in  consideration  of  the  iteiu 
of  such  account.'"  The  right  to  permit  a  withdrawal  of  a  claim  seems  clear 
for  instance  whore  a  creditor  files  a  claim  based  upon  notes  containing  claiw 
waiving  the  bankrupt's  homestead  exemption,  he  will  he  permitted  to  wlil. 
draw  such  claim  so  as  to  proceed  in  the  State  court  to  subject  the  bankrupt'' 
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exempt  property  to  the  payment  of  the  notes.^     Illustrative  cases  under  tho 
present  and  former  law  will  be  found  in  the  foot-note.^ 

0.  Filing  proofs  of  claims.—  Proofs  of  debt  should  be  filed  with  the  referee. 
It  with  the  clerk  of  the  district  court,  it  becomes  his  duty  to  transmit  them 
to  the  referee.^  So  also  of  claims  filed  with  the  trustee.**  Where  the  trust€<^ 
tloe^  not  deliver  such  pmofs  of  claims  to  the  referee,  the  creditor  should  not 
br'  charged  with  the  failure.*®  Where  proof  of  claim  has  been  delivered  to 
the  trustee  the  claim  i?  suflicientlv  filed  and  it  is  the  dutv  of  the  trustee  to 
Jellver  it  to  the  referee.*^  Proofs  on  receipt  are  usually  stamped  with  a 
tiling  stamp,  showing  the  day  and  hour  received,  but  are  not  allowed  until 
?alled  at  a  meeting  of  creditors. 


in.  PROOF   OP  SECURED,   PRIORITY   AND   PREFERRED   CLAIMS. 

a.  In  general. —  Subsections  e,  g  and  h  relate  specifically  to  the  proof  of 
claims  of  secured,  priority  and  preferred  creditors.  Secured  or  priority 
creditors  need  not  surrender  their  securities,  but  the  value  thereof  may  be 
determined  and  deducted,  and  dividends  paid  on  unpaid  balances.  Preferred 
creditors,  on  the  other  hand,  must  surrender  their  advantage  and  place  them- 
selves on  an  equality  with  the  otlier  creditors  before  they  will  be  permitted 
to  share  in  the  estate. 

b.  Secured  claims. —  (1)  In  general. —  The  act  contemplates  that  secured 
creditors  may  and  shall  prove  their  claims,  and  tJiey  are  to  set  forth  the 
claim,  the  consideration  therefor,  and  whether  any,  and.  if  so,  what 
S'^curities  are  held  therefor,  etc.  Claim  of  secured  creditors  and  those 
having  priority  may  also  be  allowed  for  certain  purposes,  thus,  for  tlie 
purpose  of  fixiua:  the  sum  on  which  a  dividend  irom  the  general  estate  is 
t<  be  paid  and  also  for  limiting  the  voting  power  or  voice  of  the  secured 
creditor,  or  creditor  having  a  priority,  at  creditors'  meeting.^  Secured 
claims  must  be  proven  on  one  of  the  forms  provided  for  that  purpose.^ 
That  "  secured  creditor "  has  a  limited  meaning  in  bankruptcy  shouJ<l 
alwavs    be    remembered.^*      A  secured   creditor,   as   stated   above,   may  o* 


82.  In  re  Strickland  (D.  C.  Ga.),  21  Am.  B.  R. 
7X4.   167  Fed.   867. 

HJi.  In  re  Friedman  (Ref.,  N.  Y.).  1  Am.  B.  R. 
!ilO:  In  re  Smith  (Ref.,  N.  Y.).  2  Am.  B.  R.  648: 
In  rfe  Myers  (D.  C.  Ind.),  3  Am.  B.  R.  760,  99 
f'ed.  601;  In  re  Wilder  (D.  C,  N.  Y.).  3  Am.  B. 
R-  761.  101  Fed.  104;  In  re  Stevens  (D.  C,  Vt.).  5 
Ani.  B.  R.  806,  107  Fed.  243:  In  re  Montgomery, 
Fed.  Cas.  9.729;  In  re  ficConnell.  Fed.  Cas.  8.712: 
In  re  Myrick.  Fed.  Cas.  10,000;  In  re  Parkes,  Fed. 
Cm.  10,754;  In  re  Jaycox.  Fed.  Cas.  7,242;  In  re 
^^w  Brunswick  Carpet  Co.,  4  Fed.  514. 

>^4.  General  Ordei-  XX. 

f^*  Oenf»ral   Order   XXI  O). 

H«.  Orcutt  Co.  V.  Green.  17  Am.  B.  R.  72.  204 
^-  S.  %. 

'''Illngf  nvnc  pro  tunc— It  has  been  held 
that  proofs  of  claims,  duly  received  by  the  tru.'^- 
^''*'  and  handed  to  his  attorn*»y  with  instructions 
'•>  flie  them,  and  the  attorney's  clerk  neglocts  to 
*!'*•  the  same,  cannot  bn  (ih  i1  nunc  pro  tunc  In  the 
^'if'Vftlon  of  the  referee.  Matter  of  Ingalls  Bros. 
'\:  ^.  A.,  2d  dr.).    13  Am.   B.   R.  512,  137  Fed.   517. 

'*<•  Matter  of  Kesslt.r  (C.  C.  A..  2d  Clr),  2.-) 
■^^^    R.  R.   :,12.   1S4   Fo-1.   .'1. 


A  proof  of  claim  delivered  to  tho 
trfiMtee  In  bankruptcy  within  the  year  after 
adjudication  Is  sufficiently  filed  within  the  mean- 
ing of  this  section.  Tn  re  Palrlamb  Co.  (D.  C. 
Pa.),    28   Am.    R.    R.    515. 

Delivery  to  employee  of  trustee  not 
nnlllelent  filing:.—  Although  the  presentation 
and  delivery  of  a  proof  of  claim  to  the  trustee 
within  tho  year  after  a  bankrupt's  adjudication  is 
sufflclent,  the  delivery  for  filing  of  a  proof  of 
claim  to  a  person  in  the  employ  of  the  trustee, 
but  m  what  capacity  Is  not  shown,  does  not  con- 
stitute a  sufficient  filing,  so  as  to  permit  the  cred- 
itor to  file  a  proof  of  claim  nunc  pro  tunc  after 
the  expiration  of  the  one  year  period.  In  re 
Lathrop,  Hawkins  &  Co.  (C.  C.  A..  2d  Clr.).  28 
Am.    B.   R.    756. 

88.  In  re  Cramond  (D.  C,  N.  Y.).  17  Am.  B. 
R.   22,   145  Fed.   :^](i. 

89.  Forms   Nos.   32  and  36. 

1M>.  In  efreet.  no  creditor  Is  scoured  In  bank- 
ruyitcy  unless  there  Is  a  lion  held  by  him  or  ac- 
cruing to  his  benefit  on  the  property  of  the  bank- 
rupt. Bankr.  Act,  §  1  C^).  Thus  .see  S\vait.«  v 
T^i-nk  (C.  C.  A.,  8th  Clr.).  S  Am.  B.  R.  073,  117 
Fed     1. 
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may  not  surrender  his  security,  as  he  chooses.^^  If  he  does,  it  inures  to 
the  benefit  of  all  creditors,  and  his  claim,  if  otherwise  unobjection- 
able, is  allowed  at  the  full  amount.  If  he  does  not,  he  can,  it  seems,  have 
his  claim  allowed  temporarily  to  enable  him  to  participate  in  creditors' 
meetings  prior  to  the  determination  of  the  value  of  his  security,  but  only 
for  such  sums  as  seems  to  be  owing  over  the  security.  He  may  retain  his 
security  and  prove  for  the  amount  of  his  claim  after  deducting  therefrom 
the  value  of  his  security.®^  If  the  security  is  equal  in  value  to  the  claim, 
he  cannot  prove  any  part  of  his  claim,  although  the  creditor  bids  in  the 
property  at  a  foreclosure  sale  for  less  than  his  claim.^    A  creditor  cannot 


i 


«?8: 
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91.  Proof  of  claims  by  secured  creditore. 

—  Mortgage  creditors  of  a  bankrupt  cor- 
poration are  entitled  to  prove  their  claims 
without  surrendering  their  lien,  and  if  on 
foreclosure  the  proceeds  of  the  sale  were 
insufficient  to  pay  the  debts  in  full,  they 
are  not  barred  from  sharing  pro  rata  in 
the  distribution  of  the  general  assets.  So 
also  mortgage  creditors  may  surrender 
their  security  and  elect  to  file  their  claims 
in  the  bankruptcy  court,  which  entitles 
them  to  participate  in  the  distribution  of 
the  assets  as  general  creditors.  In  re 
Medina  Quarry  Co.  (D.  C,  N.  Y.),  24  Am. 
B.  R.  769,  179  Fed.  929.  See  sub  nom, 
**  What  is  a  Surrender  **  in  this  section, 
post. 

92.  Kohout  V.  Chaloupka  (Sup.  Gt, 
Neb.),  11  Am.  B.  R.  265;  In  re  Goldsmith 
(D.  C,  Tex.),  9  Am.  B.  R.  419,  118  Fed. 
763;  In  re  Hines  (D.  C,  Pa.),  16  Am. 
B.  R.  495,  144  Fed.  142;  Steinhardt  v. 
National  Park  Bank,  19  Am.  B.  R.  72,  12C 
N.  Y.  App.  Div.  255,  105  N.  Y.  Supp.  23, 
revg.  18  Am.  B.  R.  86;  In  re  Stevens  (D.  C, 
Ore.),  23  Am.  B.  R.  239,  173  Fed.  842. 
Compare  In  re  Little  (D.  C,  Iowa),  6  Am. 
B.  R.  681,  110  Fed.  621. 

Retention  of  securities. —  In  the  case  of 
In  re  Davison  (D.  C,  N.  Y.),  24  Am.  B.  R. 
460,  179  Fed.  750,  a  question  arose  as  to 
the  possession  of  life  insurance  policies 
which  had  been  assigned  to  a  bank  as  se- 
curity for  the  payment  of  a  debt.  The 
court  said:  "The  law  does  not  provide 
that  on  crediting  the  value  of  the  security 
on  the  debt  and  being  allowed  a  dividend 
on  the  balance,  the  secured  creditor  is  to 
surrender  the  security,  even  if  tendered  the 
value  thereof  as  fixed  by  the  court.  The 
secured  creditor  has  tlie  right  to  retain  the 
policies  as  security  for  any  balance  and 
any  premiums  it  may  pay  to  keep  them 
alive.  (In  re  Newland,  7  Nat.  Bank.  Reg. 
477.)      The  policies  belong  to  the  bank  as 


security  until  the  debt  is  paid,  but  for 
purposes  of  a  dividend  as  well  as  ultimate 
payment,  it  is  compelled  to  credit  now  the 
value  of  such  security.  It  does  not  follow 
that  the  policies  and  all  sums  received 
thereon,  at  maturity  will  become  or  now 
become  the  property  of  the  bank  abso- 
lutely, for  the  ownership  is  a  qualified  oue 
and  the  bank  cannot  be  deprived  of  them 
until  the  notes  are  fully  paid.  These 
policies  were  assigned  to  the  bank  in  good 
faith  more  than  four  months  before  the 
bankruptcy,  and  the  rights  of  the  bank 
therein  and  thereto  are  in  no  way  affected 
by  the  bankruptcy,  except  that  it  is  com- 
pelled, if  it  elects  to  prove  its  claim,  to 
credit  the  present  value  as  fixed  in  the 
mode  provided  by  the  act  on  the  debt,  and 
I  do  not  think  this  operates  as  an  abso- 
lute sale  and  transfer  to  the  bank.  .  .  • 
The  bankruptcy  law  in  plain  terms  says 
that  in  such  a  case  as  this  the  secured 
creditor  may  prove  his  debt,  have  the  value 
of  his  security  determined,  credit  such 
value  and  have  a  dividend  on  the  balance, 
except  in  cases  where  the  contract  of 
pledge  provides  a  way  of  converting  it  into 
money,  in  which  case  that  is  to  be  done 
under  and  pursuant  to  the  terms  of  the 
contract  or  agreement  under  which  the 
thing  pledged  is  held.  In  the  absence  of 
something  in  the  bankruptcy  act  to  the 
contrary,  I  am  of  the  opinion  that  in  cases 
where  the  value  of  the  security  is  deter- 
mined by  agreement,  arbitration  or  litiga- 
tion as  the  court  directs,  it  is  contemplated 
that  the  secured  creditor  is  to  retain  such 
securities,  after  receiving  the  dividends 
subject  to  such  claims  as  others  may  have 
therein  or  thereon  when  finally  converted 
into  money.** 

93.  Matter  of  Davis  (Ref.,  Pa.),  23  Am. 
B.  R.  156,  affd.  23  Am.  B.  R.  446,  174  Fed. 
556. 
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fiijvt  both  a  debt  and  the  security  thereof,  but  he  may  prove  either  one.^^ 
He  may  rely  on  his  security  and  enforce  it  according  to  his  rights  as  they 
exist ;  in  such  a  case  it  is  optional  with  him  to  make  a  formal  proof  of  his 
claim.***  As  has  already  been  explained,  the  value  of  securities  is  often 
arrived  at  summarily  at  first  meetings  to  permit  a  creditor  to  vote  the  un- 
secured balance.  A  claimant  may,  of  course,  be  fully  secured.*^  If  so,  he 
should  not  be  allowed  to  file  a  proof,  and  does  not  become  a  party  to  the 
proceeding.^  A  creditor  by  proving  an  unsecured  claim  is  not  barred  from 
proving  tlie  amount  of  a  secured  claim  less  the  sum  realized  on  the  security.*^ 
Whore  a  debt  is  secured  by  a  life  insurance  policy  the  value  of  the  policy 
should  be  deducted  therefrom  and  the  balance  may  be  proved  against  the 
i  >\a\e.^  A  creditor  whose  claim  is  secured  or  partly  paid  by  an  acoommo- 
\lation  indorser  may  prove  tlie  claim  to  its  full  amount,  and  exclude"  from 
the  bankrupt  es^tate  the  avails  of  such  security  or  part  payment.^  Where 
a  creditor  has  a  claim  which  is  guaranteed  by  a  third  person,  who  turns 
nver  a  note  of  the  bankrupt  to  the  creditor,  such  creditor  may  prove  both 
the  claim  and  the  note  and  receive  dividends  on  both.**  There  "is  no 
authority  vested  in  the  court,  upon  finding  that  there  was  an  excess  due 
the  bankrupt  after  the  payment  of  the  secured  claim,  to  enter  a  decree 
against  the  creditor,  who  is  an  adverse  claimant,  for  the  amount  of  the 
excess. '°^  Where  the  claimant  voluntarily  appears  before  the  referee  in  bank- 
ruptcy and  presents  his  claim  for  allowance  as  a  secured  claim,  alleging 
that  he  had  a  lien  upon  the  land  by  virtue  of  a  mortgage,  deed  of  trust  or 
the  like,  the  referee  has  jurisdiction  to  determine  the  validity  of  the  lien 
asserted,  and  to  adjudge  whether  or  not  the  claim  should  be  allowed  as  a 
secured  claim.^^^     Where  book  accounts  are  assigned  to  secure  a  debt  the 


©4.  First  National  Bank  v.  Eanon  (C.  C.  A.. 
■th  Clr.).  17  Am.  B.  R.  593.  149  Fed,  204:  In  re 
Knight,  Yancey  A  Co.  (C.  C,  Ala.).  26  Am,  B.  R. 
'^'.  holding  in  elTect  that  claimants  are  not  en- 
titled to  prove  the  full  amount  of  a  claim  where 
A  portion  of  it  has  been  settled  by  the  aale  of 
merchandise  held  as  security  for  the  payment  of 
the  claim. 

94a.  Ward  v.  First  National  Bank  of  Ironton 
'C.  C.  A..  8th  Clr.).  29  Am.  B.  R.  312. 

05.  Matter  of  Kenney  (Ref..  Mass.).  10  Am.  B. 
U.  462.  holding  that  where  a  claim  offered  in  proof 
19  fully  secured  it  should  be  disallowed. 

96.  Illaatrative  cases  on  secured  claims 
under  the  present  law  are:  In  re  Frick  (Ref., 
^Jhio),  1  Am.  B.  R.  719;  In  re  Brown  (D.  C.  Pa.), 
3  Am.  B.  R.  220,  104  Fed.  762;  In  re  Rhoads,  2  N. 
B.  N.  Rep.  178;  In  re  Sprlngr.  2  N.  B.  N.  Rep.  600; 
In  re  Peasley  (D.  C.  N.  H.).  14  Am.  B.  R.  4N. 
^  Fed.  190;  In  re  Grieve  (D.  C.  Conn.).  18  Am. 
B.  R.  737,  151  Fed.  711.  Under  the  law  of  1867. 
Meatman  v.  New  Orleans,  etc.,  95  U.  S.  764;  In  re 
Sauthofr,  Fed.  Cas.  12.379;  In  re  Cram,  Fed.  Gas. 
'.843;  In  re  Dunkerson,  Fed.  Cas.  4,157;  In  re  An- 
•Jcrsoo.  Fed.  Cas.  350;  In  re  Jay  cox.  Fed.  Cfaa. 
'.240;  In  re  Newland.  Fed.  Cas.  10,170. 

97.  In  re  Ball  (D.  C,  Vt.),  10  Am.  B.  R.  564, 
'23  Fed.   164. 


98.  In  re  Busby  (D.  C.  Pa.).  10  Am.  B.  R.  650. 
124  Fed.  469;  In  re  Davison  (D.  C.  N.  T.),  24  Am. 

B.  R.   460.   179  Fed.   750. 

99.  In  re  Noyes  Bros.  (C.  C.  A.,  1st  Cir.),  11 
Am.   B.    R.   506,   127  Fed.   286;   In  re  Matthews  CD. 

C.  N.   Car.),  13  Am.   B.   R.  91.   182  Fed.  874. 

99a.  In  re  Keep  Shirt  Co.  (D.  C..  N.  T,),  28 
Am.    B.    R.   765. 

100.  Matter  of  Mertens  (C.  C.  A.,  2d  Clr.).  15 
Am.   B.   R.  362,  142  Fed.  445. 

101.  In  re  Jackson  Brick  A  Tile  Co.  (D.  C, 
Mo.),  26  Am.  B.  R.  915,  citing  the  following  cases: 
Chauncey  v.  Dyke  Bros.  (C.  C.  A.,  8th  Clr.).  9 
Am.  B.  R.  444.  119  Fed.  1,  56  C.  C.  A.  579;  In  re 
Rochford  (C.  C.  A.,  8th  Clr.),  10  Am.  B.  R.  606. 
124  Fed.  182,  58  C.  C.  A.  388;  In  re  Granite  City 
Bank  (C.  C.  A.,  8th  Clr.),  14  Am.  B.  R.  404.  137 
Fed.  818,  70  C.  C.  A.  816:  In  re  Schermerhom  (C. 
C.  A.,  8th  Clr.),  16  Am.  B.  R.  608.  145  Fed.  341.  76 
C.  C.  A.  215;  In  re  McMahon  (C.  C.  A.,  6th  Clr.). 
17  Am.  B.  R.  531.  147  Fed.  684.  77  C.  C.  A.  668; 
In  re  Dana  (C,  C.  A.,  8th  Clr.),  21  Am.  B.  R. 
683.  167  Fed.  629.  93  C.  C.  A.  238;  Thomas  v. 
Woods  (C.  C.  A.,  8th  Cir.),  23  Am.  B.  R.  132. 
173  Fed.  586.  97  C.  C.  A.  535,  26  L.  R.  A.  (N. 
S.)  1180;  Mound  Mines  Company  v.  Hawthorn 
(C.  C.  A.,  8th  Clr.).  23  Am.  B.  R.  242.  173  Fed. 
882.    97    C.    C.    A.    394;    Whitney   v.    Wenman,    198 
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creditor  must  turn  over  to  the  trustee  the  balance  of  the  amount  collected  bv 
him  remaining  after  payment  of  his  debt,  without  reference  to  the  adversr 
claim  of  another  creditor. ^^  Where  a  lease  did  not  provide  security  for  tho 
paynient  of  water-rates  and  taxes  by  the  bankrupt  tenant,  the  landlord  musi 
establish  his  claim  therefor  before  the  referee.^^ 

(2)  What  constitutes  a  secured  cbeditob. —  Section  1,  subdivision 
23,  defines  a  secured  creditor  as  one  who  "  has  security  for  his  debt  upon 
the  property  of  the  bankrupt  of  a  character  to  be  assignable  under  this  act. 
or  who  owns  such  a  debt  for  which  some  indorser,  surety  or  other  person 
secondarily  liable  for  the  bankrupt  has  such  security  upon  the  bankrupt's 
assets."  Xo  matter  how  great  may  be  the  security  which  one  may  have, 
if  it  be  property  of  another  than  the  bankrupt,  the  creditor  may  prove  hi•^ 
entire  claim  against  the  bankrupt  estate,  and  receive  a  dividend  thereoii, 
and  thereafter  institute  proceedings  to  enforce  his  claim  upon  the  securitv 
for  the  balance.^^  And  this  rule  applies  even  where  the  security  that  is 
held  is  security  for  a  partnership  debt  but  is  property  of  individual  members 
of  the  firm,  the  partnership  and  the  individual  estates  being  considered 
distinct  and  separate,^^  A  trust  company  which  holds  as  collateral  securitv 
for  the  note  of  a  bankrupt  company  certain  debenture  bonds  issued  by  the 
bankrupt  as  security  for  the  note,  but  not  secured  by  mortgage  or  other  means, 
sucli  bonds  constitute  simply  aiiotheT  promise  to  pay  money  and  the  trust 
company  is  not  a  secured  creditor. ^^  A  holder  of  a  promissory  note  con- 
taining a  waiver  of  exemption  is  in  effect  a  secured  creditor.^**'     A  holder  of 


U.   S.   539,   14   Am.  B.  R.   45,  25   Sup.   Ct. 

778.  49  L.  Ed.  1157. 

102.  Fitch  V.  Richardson  (C.  C.  A.,  1st 
Cir.),  16  Am.  B.  R.  835,  147  Fed.  196. 

A  creditor  whose  security  consists  of  as- 
signed accounts  does  not  abandon  his  se- 
curity by  consenting  to  a  liquidation  of  the 
bankrupt's  indebtedness.  In  re  Cyclopean 
Co.  (C.  C.  A.,  2d  Cir.),  21  Am.  B.  R.  679, 
167  Fed.  971. 

103.  In  re  Yodleman-Walsh  Foundry  Co. 
(D.  C,  N.  Y.I,  21  Am.  B.  R.  509,  166  Fed. 
381. 

104.  See  In  re  Headley  (D.  C,  Mo.),  3 
Am.  B.  R.  272,  97  Fed.  765,  citing  Collier 
on  Bankr.  ( 1st  ed. ) ,  p.  283.  See  also  Haas- 
Baruck  &  Co.  v.  Portuondo  ( D.  C,  Pa. ) ,  15 
Am.  B.  R.  130,  138  Fed.  949;  Matter  of 
Thompson  (D.  C,  N.  Y.),  31  Am.  B.  R.  236. 

The  equitable  rule  that  a  creditor  having 
a  lion  upon  two  funds  must  exhaust  that 
one  upon  wliicli  other  creditors  liave  no 
lien,  does  not  apply  in  cases  where  it 
o))oratos  to  the  injury  of  the  party  having 
the  double  lien,  and  this  rule  has  in  sub- 
stance been  made  part  of  tlie  bankruptcy 
act.     One  who  has  been  allowed,  to  prove 


his  claim  as  an  unsecured  creditor  again>t 
a  bankrupt  indorser  must  realize  and 
credit  the  proceeds  of  collateral  securities 
held  by  him  rfgainst  the  principal  debtor. 
before  he  will  be  allowed  to  participate  in 
the  distribution  of  the  estate  of  such  in- 
dorser. (lorman  v.  Wright  (C.  C.  A^,  4tli 
Cir.),  14  Am.  B.  R.  135,  136  Fed.  164. 

105.  Ex  parte  Graves,  2  Jur.  N.  S.  651; 
Ex  parte  Peacock,  2  G.  &  J.  67;  In  re  How- 
ard, Cole  &  Co.,  4  N.  B.  R.  571,  Fed.  Ca?. 
6,750;  In  re  Coe  (Ref.,  Ohio),  1  Am.  C.  K. 
275. 

106.  Matter  of  Matthews  (D.  C,  N.  Y.). 
26  Am.  B.  R.  19. 

107.  In  re  Meredith  (D.O.,  Ga.),  16  Am 
B.  R.  331,  144  Fed.  230. 

Effect  of  proof  of  waiver  note. —  Not- 
withstanding that  a  creditor  has  proved 
his  claim  in  bankruptcy  as  unsecured,  he 
may  assort  in  a  court  of  competent  juris- 
diction any  right  that  he  may  have  on  a 
waiver  of  homestead  exemption.  In  re 
T.odcn  (D.  C,  Ga.),  26  Am.  B.  R.  9K,  184 
Fed.  965.  The  waiver  becomes  in  the 
nature  of  a  security  in  that  the  debt  may 
be  made  out  of  any  property  owned  by  the 
debtor    witliout   regard    to   any   exemption 
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a    mortgage    on    exempt    property    of    the    bankrupt    is    not    a    secured 
creditor/^^ 

(3)  Ascertaining  value  of  sbcueities. —  The  methods  of  ascertaining 
the  value  of  the  securities  to  be  deducted  are  prescribed  by  subsection  h.  If 
the  value  has  been  legally  determined  outside  of  the  court  of  bankruptcy,  it 
will  take  proof  of,  and  be  governed  by  that  fact.^^  This  subsection  has  no 
application  where  the  securities  were  not  the  property  of  the  bankrupt.^^® 
The  agreement  by  the  terms  of  which  the  securities  are  pledged  usually 
provides  for  a  sale  of  the  securities,  and  the  disposition  of  the  proceeds.^^^ 
The  time  for  fixing  the  value  of  the  security  is  the  date  of  the  petition. 
Where  the  security  is  sold  some  time  after  the  filing  of  the  petition  and  the 
proceeds  are  not  enough  to  pay  the  entire  amount  of  the  creditor's  claims, 
it  is  not  permissible  to  apply  the  proceeds,  first  to  interest  accrued  since  the 
filing  of  the  petition,  then  to  the  principal,  and  afterwards  to  prove  for  the 
balance.^^  Where  interest  and  dividends  accrue  upon  securities  held  by 
creditors  of  the  bankrupt  after  the  date  of  the  petition  in  bankruptcy,  they 
may  be  applied  in  payment  of  the  after-accruing  interest  upon  the  debt.^^^ 
If  by  action  in  a  State  court,  the  trustee  should  intervene  and  see  that  the 
security  brings  what  it  is  fairly  worth.^^^  Section  6  relating  to  exemptions 
does  not  limit  the  provisions  of  subsection  h,  so  as  to  authorize  a  creditor  to 


rights  which  the  debtor  would  have  had 
l)ut  for  the  waiver.  BeH  v.  Dawson  County 
Grocery  Co.,  12  Am.  B.  R.  159,  120  Ga. 
62S,  48  S.  E.   150. 

Claim  against  exempt  property. —  In  the 
case  of  In  re  Cale  (D.  C,  Minn.),  25  Am. 
B.  R.  367,  182  Fed.  439,  the  claimant  had 
recovered  judgment  after  adjudication  and 
before  the  bankrupt's  discharge,  which 
judgment  became  a  lion  upon  a  part  of  the 
debtor's  homestead.  It  was  held  that  the 
judgment  secured  was  enforceable  only  in 
tbe  State  courts,  and  not  through  sale  of 
tbe  property  by  the  trustee  and  applica- 
tion of  the  proceeds,  and  tiiat  the  claimant 
could  only  prove  for  the  deficiency  obtained 
by  deducting  from  the  judgment  the  value 
of  the  part  of  the  debtor's  homestead  which 
could  be  applied  in  payment  thereof.  A 
creditor  with  an  enforceable  lien  or  claim 
against  exempt  property  can  collect  only 
the  deficiency  from  the  general  assets.  This 
same  question  was  again  considered  upon 
an  appeal  from  a  decision  of  the  district 
court  in  the  case  of  Gregory  Co.  v.  Bristol 
'C.  C.  A.,  8th  Cir.),  26  Am.  B.  R.  938,  the 
court  holding  that  where  a  claimant  had  a 
!*tatutory  lien  on  certain  of  the  bankrupt's 
property  which  was  exempt  in  bankruptcy 
from  the  elaims  of  general  creditors  by 
reason  of  which  such  claimant  was  secured 


in  a  specified  amount,  a  deduction  of  such 
amount  from  its  claim  was  proper. 

108.  In  re  Bailey  (D.  C,  Utah),  24  Am. 
B.  R.  201,  176  Fed.  990. 

109.  In  re  Cramond  (D.  C,  N.  Y.),  17 
Am.  B.  R.  22,  145  Fed.  566. 

110.  Matter  of  Graves  (D.  C,  Vt),  20 
Am.  B.  R.  818,  163  Fed.  358,  holding  that 
where  the  bankrupt  is  indorser  upon  a 
corporation  note,  and  the  proof  of  claim 
thereon  sets  forth  that  the  note  is  secured 
by  a  mortgage  on  both  the  real  and  per- 
sonal property  of  the  maker,  the  bank- 
ruptcy court  has  no  jurisdiction  over  the 
mortgaged  property  except  to  ascertain  its 
value  and  to  see  to  its  proper  application 
in  payment  of  the  note  when  presented  for 
allowance  against  the  bankrupt's  estate. 
See  also  the  opinion  of  the  district  court  in 
the  same  case  reported  in  25  Am.  B.  R. 
372,  182  Fed.  443. 

111.  In  re  Wiescn  (D.  C,  Pa.),  15  Am. 
B.  R.  27.  138  Fed.  164. 

112.  Sexton  v.  Dreyfus,  219  U.  S.  339,  25 
Am.  B.  R.  362,  revg.  In  re  Kessler  (D.  C, 
N.  Y.),  22  Am.  B.  R.  606.  171  Fed.  751. 

113.  Sexton  v.  Dreyfus,  219  U.  S.  339,  25 
Am.  B.  R.  362. 

114.  See  under  §§  11  and  47;  also  In  re 
Busc,  Fed.  Cas.  2,221;  In  re  Stewart,  Fed. 
Cas.  13,418. 
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prove  his  entire  claim  and  to  receive  dividends  thereon  from  the  estate,  where 
such  claim  is  secured  by  a  mortgage  on  exempt  property.^*^  The  value  of 
the  security  may  be  ascertained  by  converting  it  into  money  pursuant  to 
the  contract,  and  in  the  absence  of  fraud,  the  creditor  may  prove  the  balance 
of  his  claim.-^^^  It  is  only  when  the  securities  have  not  been  disposed  of  by 
the  creditor  in  accordance  with  his  contract  that  the  court  may  direct  what 
shall  be  done  in  the  promises.  Of  course  where  there  is  fraud  or  a  pro- 
ceeding contrary  to  the  contract,  the  interposition  of  the  court  might  properly 
be  invoked.^^^  Although  the  property  pledged  as  security  may  be  con- 
verted into  money  as  agreed  between  the  parties,  yet  the  secured  creditor  may 
not  dispose  of  the  property  to  himself,  under  the  guise  of  a  sale.^^®  Where  a 
debt  is  proved  as  a  secured  debt  in  the  usual  way,  and  the  trustee  objects  on 
the  ground  that  the  security  claimed  constitutes  a  voidable  preference,  the 
court  may  hear  and  decide  the  issue,  and  allow  the  claim  as  a  secured  or 
unsecured  debt,  before  the  alleged  security  is  converted  into  money. ^^  It  is 
proper  for  the  trustee  to  arrange  with  the  secured  creditor  to  accept  the 
property  held  as  security  in  satisfaction  of  the  claim. ^^ 

(4)  Effect  of  proving  secured  debt  as  unsecubbd. —  The  law  here 
was  well  settled  prior  to  the  present  statute.  If  a  secured  creditor  proves  his 
debt  as  unsecured,  he  thereby  waives  his  security. ^^^    This  rule  yields,  how- 


115.  In  re  Lantzenheimer  (D.  C,  lowa)^ 
10  Am.  B.  R,  720,  124  Fed.  716;  In  re 
Meredith  (D.  C,  Ga.),  16  Am.  B.  R.  331, 
144  Fed.  230;  In  re  Cale  (D.  C,  Minn.). 
25  Am.  B.  R.  367,  182  Fed.  439,  holding 
that  the  right  of  the  general  creditors  to 
the  general  assets  will  he  protected  and 
that  a  creditor  with  an  enforceable  lien  or 
claim  against  exempt  property  can  collect 
only  the  deficiency  from  the  general  assets. 
In  re  Bailey  (D.  C,  Utah),  24  Am.  B.  R. 
201,  176  Fed.  990. 

lie.  In  re  Peacock  (D.  C,  No.  Car.),  24 
Am.  B.  R,  159,  178  Fed.  851;  British  & 
American  Mortgage  Co.  v.  Stuart  (C.  C.  A., 
6th  Cir.),  31  Am.  B.  R.  544. 

117.  Hiscock  V.  Varick  Bank,  206  U.  S. 
28,  18  Am.  B.  R.  1,  9,  aiffg.  16  Am.  B.  R. 
362,  holding  that  the  court  may  direct  the 
disposition  of  a  pledge,  or  the  ascertain- 
ment of  its  value,  where  the  parties  have 
failed  to  do  so  by  their  own  agreement. 

Where  policies  of  life  insurance  were  as- 
signed in  good  faith  to  a  bank  to  secure  the 
payment  of  such  sum  as  may  be  due  to  the 
bank  at  the  time  of  the  settlement  of  the 
policy,  and  more  than  four  months  there- 
after the  assignor  was  adjudicated  a  bank- 
rupt and  the  bank  filed  its  claim  against 
his  estate  and  petitioned  for  the  ascer- 
tainment of  the  value  of  the  securities  to 
be  credited  on  the  claim  so  that  the  bank 
might  share  in  the  dividends  on  the  unpaid 
balance,  it   was  proper  for  the  referee  to 


proceed  on  due  notice  and  hearing  to  deter- 
mine  the  value  of  the  policies  in  the 
absence  of  an  agreement  by  the  bank  and 
the  trustee  as  to  such  value.  In  re  Davi- 
son (D.  C,  N.  Y.),  24  Am.  B.  R.  460,  179 
Fed.  750. 

118.  Van  Kirk  v.  Vermont  Slate  Co.  (D. 
C,  N.  Y.),  15  Am.  B.  R.  239,  140  Fed.  33; 
In  re  Mertens  ;D.  C,  N.  Y.),  14  Am.  B.  R. 
226,  134  Fed.  104.  105.  Compare  Turner 
V.  Metropolitan  Trust  Co.  (C.  C.  A.,  9th 
Cir.),  31  Am.  B.  R.  181. 

119.  In  re  Quinn  (C.  C.  A.,  8th  Cir.),  21 
Am.  B:  R.  264,  165  Fed.  144. 

120.  Matter  of  Rose  (D.  C,  Ky.) .  26  Am. 
B.  R.  752. 

191.  In  re  Bloss,  4  N.  B.  R.  147.  Fed.  Gas. 
1,662;  Heard  v.  Jones,  16  N.  B.  R.  402;  Ex 
parte  Solomon,  1  6.  &  J.  25;  Stewart  t. 
Isidor,  1  N.  B.  R.  485;  Hatch  v.  Seely,  13 
N.  B.  R.  380;  Ex  parte  Downs,  1  Rose,  96; 
In  re  Brand,  3  N.  B.  R.  324,  Fed.  Cas. 
1,809;  In  re  Granger,  8  N.  B.  R.  30,  Fed. 
Cas.  5,684. 

One  who  clainui  a  mechanic's  lien  but 
waives  it  on  proving  a  claim  in  bankruptcy 
against  the  contractor,  having  voted  upon 
the  claim  and  transacted  other  business  as 
a  creditor  at  a  meeting  of  creditors  for  the 
election  of  a  trustee,  may  not  thereafter 
assert  that  through  the  mistake  made  by 
a  clerk  of  the  lawyer  who  drew  the  proof 
of  claim,  the  waiver  therein  was  broader 
than  he  intended  where  the  lien  sought  ta 
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ever,  where  such  a  proof  was  made  by  one  ignorant  of  his  legal  rights  and 
without  fraudulent  intent.^^^  Thus,  where  from  ignorance  or  inadvertence 
a  claim  has  been  proved  as  unsecured  the  court,  in  the  exercise  of  its  discre- 
tion, may  permit  the  creditor  to  have  his  proof  expunged  so  that  he  may 
take  steps  to  have  the  value  of  the  security  determined  and  to  prove  for  the 
excess  only.  This  right  will  generally  be  accorded  to  one  asking  it  and 
excusing  his  mistake,  if  neither  the  bankrupt  nor  any  other  party  will  be 
injured;  that  is,  if  their  rights  after  the  granting  of  a^i  order  to  expunge 
the  proof  will  not  be  less  or  different  than  they  would  have  been  had  not 
the  mistake  been  made  of  proving  the  claim  as  unsecured.^^^  A  proof  of 
claim  may  be  amended  so  as  to  include  therein  a  statement  of  a  security  in  a 
case  where  the  equities  of  general  creditors  will  not  be  disturbed.^*  It  has 
been  held  that  proof  without  mention  of  the  security  does  not  of  itself  operate 
as  a  discharge  of  a  mortgage  security ;  that  while  the  creditor  was  prevented 
from  setting  up  the  same  against  the  assignee,  no  one  but  the  assignee  could 
avail  himself  of  the  fact^^^  Where  the  security  is  the  property  of  the 
bankrupt  held  by  an  indorser,  or  a  person  secondarily  liable,  it  is  not 
necessary  that  the  creditor  should  prove  as  a  secured  creditor  in  order  to 
retain  his  rights  as  against  the  indorser. ^^^  It  seems  that  notwithstanding 
that  a  creditor  has  proved  his  claim  based  upon  a  waive  note  as  unsecured, 
he  may  assert  in  a  court  of  competent  jurisdiction  any  right  that  he  may 
have  on  a  waiver  of  exemption.^  A  creditor,  having  a  provable  daim,  may, 
upon  the  relinquishment  of  his  security,  ahiare  with,  the  other  creditors  in 
the  distribution  of  the  estate,  although  the  security  was  such  as  to  be  in- 
effectual against  such  creditors.^'* 

c.  Priority  claims. —  Subsi^ction  e  of  this  section  yokes  priority  claims  with 
secured  claims,  both  as  to  manner  of  proof  and  the  a^eortainment  of  the 
value  of  the  property.  A  landlord's  claim  for  rent,  constituting  a  lien,  by 
State  statute,  musft  be  .proved  to  protect  the  landlord's  right  to  priority  of 
payment.^  The  reasons  for  the  rule  of  prima  facie  proof  applicable  to 
proofs  of  claims  do  not  apply  to  petitions  for  priority.  Thus,  allegations 
rdating  to  priority  are  not  prima  facie  evidence  of  their  truth. ^^  It  is 
thought  that  what  is  said  of  secured  claims,  ante,  applies  equally  to  debts 
entitled  to  priority. 

d.  Preference  claimB. —  (1)  In  general. —  Subsection  g  has  been  as  much 
discussed   as  any  clause  in  the  present  law.      The  former  statute  denied 


be  preserved  must  have  been  collected  out  of 
tlie  proceeds  of  a  contract  belonging  to  the 
bankrupt.  Brown  v.  City  National  Bank 
(N.  Y.  Sup.  Ct.,  Spec.  T.),  26  Am.  B.  R.  638. 

122  In  re  Brand,  Fed.  Cas.  1,809;  In  re 
Harwccd,  Fed.  Cas.  6,1S5:  In  re  ^arkes, 
Fed,  Cas.  10,754;  In  re  Baxter,  12  Fed.  72. 

128.  In  re  Hubbard,  1  N.  B.  R.  679,  Fed. 
Cag.  6.813. 

124.  In  re  Wilder  (D.  C.  N.  Y.),  3  Am. 
B.  R.  761,  101  Fed.  104.  See  also  In  re 
Fi»k  &  Robinson,  ISo  Fed.  974. 


125.  Cook  V.  Farrington,  104  Mass.  212. 

126.  Merchants'   Bank    v.    Comstock,    55 
N.  Y.  24. 

127.  In  re  Loden  (D.  C,  Ga.),  25  Am.  B. 
R.  917,  184  Fed.  965. 

127a.  Lacy  v.  Citizens'  Bank    (C.  C.   A., 

8th  Cir.),  28  Am.  B.  R.  433. 

128.  In  re  Havward  (D.  C,  Pa.),  12  Am. 
B.  R.  264,  130  Fed.  720. 

129.  In  re  Jones   iD.  C,  Mich.),  IS  Am. 
B.  R.  206,  151  Fed.  108. 
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prove  his  entire  (daiiii  and  to  receive  dividends  thereon  from  the  estate,  where 
such  claim  is  secured  by  a  mortgage  on  exempt  property. ^^^  The  value  of 
the  security  may  be  ascertained  by  converting  it  into  money  pursuant  to 
the  contract,  and  in  the  absence  of  fraud,  the  creditor  may  prove  the  balance 
of  his  claim.^^**  It  is  only  when  the  securities  have  not  been  disposed  of  bj 
the  creditor  in  accordance  with  his  contract  that  the  court  mav  direct  what 
shall  be  done  in  the  premises.  Of  course  where  there  is  fraud  or  a  pro- 
ceeding contrary  to  the  contract,  the  interposition  of  the  court  might  properly 
be  invoked.^^^  Although  the  property  pledged  as  security  may  be  con- 
verted into  money  as  agreed  between  the  parties,  yet  the  secured  creditor  may 
not  dispose  of  the  property  to  himself,  under  the  guise  of  a  sale.^*®  AVhere  a 
debt  is  proved  as  a  secured  debt  in  the  usual  way,  and  the  trustee  objects  on 
the  ground  that  the  security  claimed  constitutes  a  voidable  preference,  the 
court  may  hear  and  decide  the  issue,  and  allow  the  claim  as  a  secured  or 
unsecured  debt,  before  the  alleged  security  is  converted  into  money.^^  It  is 
proper  for  the  trustee  to  arrange  with  the  secured  creditor  to  accept  the 
property  held  as  security  in  satisfaction  of  the  claim.^^ 

(4)  Effect  of  provino  secured  debt  as  unsecured. —  The  law  here 
was  well  settled  prior  to  the  present  statute.  If  a  secured  creditor  proves  his 
debt  as  unsecured,  he  thereby  waives  his  security. ^^    This  rule  yields,  how- 


115.  In  re  Lantzenheimer  (D.  C,  lowa)^ 
10  Am.  B.  R.  720,  124  Fed.  716;  In  re 
Meredith  (D.  C,  Ga.),  16  Am.  B.  R.  331, 
144  Fed.  230;  In  re  Cale  (D.  C,  Minn.). 
25  Am.  B.  R.  367,  182  Fed.  439,  liolding 
that  the  right  of  the  general  creditors  to 
the  general  assets  will  he  protected  and 
that  a  creditor  with  an  enforceable  lien  or 
claim  against  exempt  property  can  collect 
only  the  deficiency  from  the  general  assets. 
In  re  Bailey  (D.  C,  Utah),  24  Am.  B.  R. 
201,  176  Fed.  990. 

116.  In  re  Peacock  (D.  C,  No.  Car.),  24 
Am.  B.  R.  159,  178  Fed.  851;  British  & 
American  Mortgage  Co.  v.  Stuart  (C.  C.  A., 
5th  Cir.),  31  Am.  B.  R.  544. 

117.  Hiscock  V.  Varick  Bank,  206  U.  8. 
28,  18  Am.  B.  R.  1,  9,  aiffg.  16  Am.  B.  R. 
362,  holding  that  the  court  may  direct  the 
disposition  of  a  pledge,  or  the  ascertain- 
ment of  its  value,  where  the  parties  have 
failed  to  do  so  by  their  own  agreement. 

Where  policies  of  life  insurance  were  as- 
signed in  pood  faith  to  a  bank  to  secure  the 
payment  of  such  sum  as  may  be  due  to  the 
bank  at  the  time  of  the  settlement  of  the 
.  policy,  and  more  than  four  months  there- 
after the  assignor  was  adjudicated  a  bank- 
rupt and  the  bank  filed  its  claim  against 
his  estate  and  petitioned  for  the  ascer- 
tainment of  the  value  of  the  securities  to 
be  credited  on  the  claim  so  that  the  bank 
might  share  in  the  dividends  on  tlie  unpaid 
balance,  it  was  proper  for  the  referee  to 


proceed  on  due  notice  and  hearing  to  deter- 
mine the  value  of  the  policies  in  the 
absence  of  an  agreement  by  the  bank  and 
the  trustee  as  to  such  value.  In  re  Davi- 
son (D.  C,  N.  Y.),  24  Am.  B.  R.  460.  179 
Fed.  750. 

118.  Van  Kirk  v.  Vermont  Slate  Co.  (D. 
C,  N.  Y.),  15  Am.  B.  R.  239,  140  Fed.  3S; 
In  re  Mertens  ;D.  C,  N.  Y.),  14  Am.  B.  R 
226,  134  Fed.  104,  105.  Compare  Turner 
V.  Metropolitan  Trust  Co.  (C.  C.  A.,  9th 
Cir.),  31  Am.  B.  R.  181. 

119.  In  re  Quinn  (C.  C.  A.,  8th  dr.),  21 
Am.  B.  R.  264,  165  Fed.  144. 

190.  Matter  of  Rose  (D.  C,  Ky.),  26  Am. 
B.  R.  752. 

ISl.  In  re  Bloss,  4  N.  B.  R.  147.  Fed.  Gas. 
1,662;  Heard  v.  Jones,  15  N.  B.  R.  402;  Ex 
parte  Solomon,  1  G.  &  J.  25;  Stewart  v. 
laidor,  1  N.  B.  R.  485;  Hatch  v.  Seely,  13 
N.  B.  R,  380;  Ex  parte  Downs,  1  Rose.  96; 
In  re  Brand,  3  N.  B.  R,  324,  Fed.  Cas. 
1,809;  In  re  Granger,  8  N.  B.  R.  30,  Fed. 
Cas.  5,684. 

One  who  clainui  a  mechanic's  lien  but 
waives  it  on  proving  a  eUim  in  bankruptcy 
against  the  contractor,  having  voted  upon 
the  claim  and  transacted  other  business  as 
a  creditor  at  a  meeting  of  creditors  for  the 
election  of  a  trustee,  may  not  thereafter 
assert  that  through  the  mistake  made  by 
a  clerk  of  the  lawyer  who  drew  the  proof 
of  claim,  the  waiver  therein  was  broader 
than  he  intended  where  the  lien  sought  to 
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ever,  where  such  a  proof  was  made  by  one  ignorant  of  his  legal  rights  and 
without  fraudulent  intent.^^^  Thus,  where  from  ignorance  or  inadvertence 
a  claim  has  been  proved  as  unsecured  the  court,  in  the  exercise  of  its  discre- 
tion, may  permit  the  creditor  to  have  his  proof  expunged  so  that  he  may 
take  steps  to  have  the  value  of  the  security  determined  and  to  prove  for  the 
excess  only.  This  right  will  generally  be  accorded  to  one  asking  it  and 
excusing  his  mistake,  if  neither  the  bankrupt  nor  any  other  party  will  be 
injured;  that  is,  if  their  rights  after  the  granting  of  aiji  order  to  expunge 
the  proof  will  not  be  less  or  different  than  they  would  have  been  had  not 
the  mistake  been  made  of  proving  the  claim  as  imsecured.^^  A  proof  of 
claim  may  be  amended  so  as  to  include  therein  a  statement  of  a  security  in  a 
case  where  the  equities  of  general  creditors  will  not  be  disturbed.^^  It  has 
been  held  that  proof  without  mention  of  the  security  does  not  of  itself  operate 
as  a  discharge  of  a  mortgage  security ;  that  while  the  creditor  was  prevented 
from  setting  up  the  same  against  the  assignee,  no  one  but  the  assignee  could 
avail  himself  of  the  fact.^^^  Where  the  security  is  the  property  of  the 
bankrupt  held  by  an  indorser,  or  a  person  secondarily  liable,  it  is  not 
necessary  that  the  creditor  should  prove  as  a  secured  creditor  in  order  to 
retain  his  rights  as  against  the  indorser. ^^^  It  seems  that  notwithstanding 
that  a  creditor  has  proved  his  claim  based  upon  a  waive  note  as  unsecured, 
he  may  assert  in  a  court  of  competent  jurisdiction  any  right  that  he  may 
have  on  a  waiver  of  exemption.^''  A  creditor,  having  a  provable  claim,  may, 
upon  the  relinquishment  of  his  security,  aibare  with  the  other  creditors  in 
tlie  distribution  of  the  estate,  although  the  security  was  such  as  to  be  in- 
efiectual  against  such  creditors.^* 

c.  Priority  claims. —  Subsection  e  of  this  section  yokes  priority  claims  witt 
secured  daims,  both  as  to  manner  of  proof  and  the  ascertainment  of  the 
value  of  the  property.  A  landlord's  claim  for  rent,  constituting  a  lien,  by 
State  statute,  musft  be  iprovod  to  protect  the  landlord's  right  to  priority  of 
payment.^^  The  reasons  for  the  rule  of  prima  facie  proof  applicable  to 
proofs  of  claims  do  not  apply  to  petitions  for  priority.  Thus,  allegations 
rdating  to  priority  are  not  prima  facie  evidence  of  their  truth. ^^  It  is 
thought  that  what  is  said  of  secured  claims,  ante,  applies  equally  to  debts 
entitled  to  priority. 

d.  Preference  claims. —  (1)  In  general. —  Subsection  g  has  been  as  much 
discussed  as  any  clause  in  the  present  law.      The  former  statute  denied 


be  preserved  must  have  been  coHected  out  of 
tlie  proceeds  of  a  contract  belonging  to  the 
bankrupt.  Brown  v.  City  National  Bank 
(X.  Y.  Sup.  Ct.,  Spec.  T.).  26  Am.  B.  R.  638. 

122  In  re  Brand,  Fed.  Cas.  1,809;  In  re 
Rarwccd,  Fed.  Cas.  6,185;  In  re  -Parkes, 
Fed.  Cas.  10,754;  In  re  Baxter,  12  Fed.  72. 

128.  In  re  Hubbard,  1  N.  B.  R.  679,  Fed. 
Ca?.  6.813. 

121  In  re  Wilder  (D.  C.  N.  Y.),  3  Am. 
B.  R.  761,  101  Fed.  104.  See  also  In  re 
>isk  &  Robinson,  185  Fed.  974. 


125.  Cook  V.  Farrington,  104  Mass.  212. 

126.  Merchants'    Bank    v.    Comstock,    55 
N.  Y.  24. 

127.  In  re  Loden  (D.  C,  Ga.),  25  Am.  B. 
R.  917,  184  Fed.  965. 

127a.  Lacy  v.  Citizens'  Bank    (C.  C.  A., 
8th  Cir.),  28  Am.  B.  R.  433. 

128.  In  re  Hay  ward  (D.  C,  Pa.),  12  Am. 
B.  R.  264.  130  Fed.  720. 

129.  In  re  Jones   (D.  C,  Mich.),  18  Am. 
B.  R.  206,  151  Fed.  108. 
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the  former  law  are  not  in  point,  save  remotely,  and  are,  therefore,  not  cited. 
Still,  whatever  be  the  ultimate  decisions  as  to  transactions,  less  common  or 
more  subject  to  suspicion,  the  exasperating  practice  of  requiring  the  sur- 
render of  mere  payments,  made  and  received  in  due  course,  is  at  an  end. 
It  is  now  detinitely  established  that  where  a  creditor  at  adjudication  has  a 
<;laim  for  a  balance  due  upon  an  open  account  for  goods  sold  and  delivered 
to  the  bankrupt  within  the  four  months'  period,  payments  received  by  the 
creditor  within  said  four  months,  and  in  good  faith,  without  knowledge  of 
the  bankrupt's  insolvency,  do  not  constitute  preferences  which  must  be  sur- 
rendered before  proof  of  the  claim  for  the  balance  due  will  be  allowed."' 

(4)  Effect  of  amendment  of  1903. —  The  effect  of  this  change  in  §  57-g 
is  to  make  only  those  preferences  voidable  which  are  made  so  by  §  60-b,  or 
by  §  67-e,  which  latter  refers  only  to  conveyances  made  with  intent  to 
defraud  creditors  or  rendered  invalid  by  some  statute  of  the  State.  Section 
60-b,  thus  referred  to,  makes  transfers  voidable  by  the  trustee  when  the 
creditor  has  reasonable  cause  to  believe  that  the  debtor  intends  thereby  to 
create  a  preference.^**  Only  creditors  whose  transactions  have  been  entirely 
in  due  course  will  be  apt  to  offer  proofs  for  allowance.  This  objection  will 
therefore,  not  often  be  made.  If  it  is  —  as  to  prevent  voting  for  trustee  — 
it  must  usually  be  heard  and  decided  somewhat  summarily.  The  action  of 
the  creditor  in  surrendering  or  not  will  often  turn  on  the  decision.  Whether, 
if  he  does  not  surrender  after  the  point  is  raised,  he  can  thereafter  prove  his 
debt  is  a  question ;  it  is  thought  that,  even  after  a  refusal,  the  creditor  can 
surrender  at  any  time  before  a  suit  is  brought.^"  For  time  when  this  amend- 
ment went  into  effect,  see  "  supplementary  section  to  amendatory  act,"  post. 

(5)  Cases  prior  to  amendment  of  1903  still  valuable. —  The  amend- 
ments just  considered  have  rendered  many  cases  decided  under  the  law  of 
1898  no  longer  applicable,  and  they  will  not  be  cited.  Some  cases  are 
nevertheless  still  of  value.  Those  bearing  on  (1)  what  is  a  preference,  and 
(2)  whether  a  credit  granted  in  good  faith  after  the  commission  of  a 
preference  may  be  set  off  against  the  preference  in  determining  the  amount 
to  be  surrendered,  will  be  found  elsewhere."*  That  until  surrender  a 
creditor  has  not  a  provable  debt  and  may  not  be  a  petitioning  creditor  in  an 
involuntary  case  is  still  the  law."®  So  also,  it  seems,  is  the  doctrine  that 
where  the  principal  creditor  cannot  prove  without  surrendering,  a  guarantor 
eannot.^*^    Likewise,  the  rule  that  creditors  who  cannot  prove  without  sur- 

142.  Wild    &    Co.    V.    Provident   Life    &  144.  Compare   cases   under    this   section. 
Trust  Co.    {Sup.   Ct.),   214   U.   S.    292,   22  subtitle  "  What  is  a  Surrender,"  po«f. 
Am.    B.    R.    109:    Yaple    v.    Dahl-Milliken  145.  See  discussion  under  Section  Sixty  of 
Grocery  Co.,  193  U.  S.   526,  11   Am.  B.  R.  this  work. 

596.  146.  In  re  Rogers    (D.  C,  Ark.),  4  Am. 

143.  Tn  re  First  Nat.  Bank  of  T^uisville       B.  R.  540.  102  Fed.  687. 

(C.  C.  A.,  6th  Cir.),  18  Am.  B.  R.  766,  155  147.   In   re   Sohmeohel  Co.    (D.  C,  Mo.K 

Fed.   100.  4  Am.  B.  R.  719,  104  Fed.  64;  In  re  Hurl- 
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rendering  their  advantage  on  a  particular  debt,  cannot  prove  other  and 
detached  debts  not  so  tainted,"*  also  that  it  is  immaterial  whether  the 
creditor  is  entitled  to  priority  or  not.^^  The  difference  between  a  mere 
preference  and  a  voidable  preference,  discussed  in  some  of  the  cases,^^ 
now  becomes  important ;  the  former  need  not  be  surrendered. ^^^ 

(6)  When  surrender  required. — As  the  law  now  stands  no  claim  is 
allowable  where  the  claimant  has  received  any  advantage  over  his  co-claimants 
by  means  of  a  preference  which  is  voidable  under  §  60-b,  or  by  means  of  a 
conveyance,  transfer,  assignment  or  incmnbrance  which  is  void  or  voidable 
under  §  67-e.  A  correct  understanding  of  what  is  required  under  this  section 
will  necessitate  a  careful  reading  of  the  provisions  of  those  sections  and  of 
the  cases  cited  in  the  discussion  thereunder.  A  creditor  who  has  a  voidable 
preference  may  make  and  file  his  formal  proof  of  claim  without  surrendering 
his  preference,  and  in  that  sense  his  claim  is  provable.  In  other  words,  it  is 
susceptible  of  a  formal  statement  in  writing  which  may  be  filed  in  court. 
But  the  claimant  may  not  secure  an  allowance  of  his  claim,  he  may  not  vote 
upon  it  at  a  meeting  of  creditors,  he  may  not  obtain  any  advantage  by 
means  of  it  in  the  bankruptcy  proceedings,  until  he  first  surrenders  his 
preference. ^^  Subsection  g  was  not  intended  to  impose  a  penalty,  but 
merely  to  give  creditors  who  received  preferences  options  to  keep  what  they 
have  received  and  take  no  dividends  from  the  estate,  or  to  surrender  their 
preference  and  share  equally  with  other  creditors  in  the  general  distribu- 
tion,^^ The  fact  that  the  net  result  of  transactions  within  the  four  months 
was  beneficial  to  the  estate  does  not  relieve  the  creditor  from  surrendering  a 


butt  (C.  C.  A.,  2d  Cir.),  16  Am.  B.  R.  198, 
143  Fed.  958.       • 

148.  In  re  Teslow  (D.  C,  Minn.),  4  Am. 
B.  R.  757,  104  Fed.  229;  In  re  Conhaim 
(D.  C,  Wash.),  3  Am.  B.  R.  249,  97  Fed. 
923:  Matter  of  Beswick  (Ref.,  Ohio),  7 
Am.  B.  R.  395;  In  re  Meyer  (D.  C,  Tex.), 
8  Am.  B.  R.  598,  115  Fed.  997;  S warts  v. 
Fourth  Nat.  Bank  (C.  C.  A..  8th  Cir.),  8 
Am.  B.  R.  673,  117  Fed.  1.  Contra,  under 
the  former  law,  In  re  Arnold.  Fed.  Cas.  551 ; 
In  re  Richter,  Fed.  Cas.  11,803.  But  see 
In  re  Barnes,  Fed.  Cas.   1,013. 

A  creditor  haying  two  distinct  claims  of 
the  same  class,  both  of  which  are  due  at 
the  time  of  his  receiving  a  preferential 
payment  upon  one  of  them,  is  not  entitled 
to  prove  either  claim  until  he  has  surren- 
'lercd  the  preference.  In  re  Mayo  Contract- 
ing Co.  (D.  C,  Mass.),  19  Am.  B.  R.  551, 
157  Fed.  469. 

149.  In  re  Bashline  (D.  C,  Pa.),  6  Am. 
B.  R.  194,  109  Fed.  965;  In  re  Proctor 
iHff.,  Iowa),  6  Am.  B.  R.  660:  In  re  Read 
(Ref.,  N.  Y.),  7  Am.  B.  R.  111. 


150.  Compare,  for  instance.  In  re  Hall 
(Ref.,  N.  Y.),  4  Am.  B.  R.  671.  For  a  case 
where  bona  fides  was  the  test,  see  In  re 
Wyly  (D.  C,  Tex.),  8  Am.  B.  R.  604,  116 
Fed.  38.  And  compare  In  re  Bullock  (D. 
C,  N.  Car.),  8  Am.  B.  R.  646.  116  Fed,  667. 

151.  Cases  where  transactions  thought 
preferences  under  the  former  law  were  held 
not  so,  are  the  following:  In  re  Stevens, 
Fed.  Cas.  13,391;  In  re  Horton,  Fed.  Cas. 
6,707 ;  In  re  Independent  Ins.  Co.,  Fed.  Cas. 
7,019.  The  elements  of  '*  preference  "  under 
that  law  were  so  different  from  those  under 
the  present  law  a«  amended^  as  to  render 
these  and  similar  cases  valuable  only  as 
suggestions,   not  as   precedents. 

152.  Stevens  v.  Kave-McCord  Co.  (C.  C. 
A.,  ath  Vat.),  17  Am.  B.  R.  609,  150  Fed. 
71:  In  TO  Oroi-nhcigor  (D.  C,  N.  Y.),  30 
Am    B.  K.  117. 

153.  In  10  C'Til  nim  (D.  C,  Wash.),  3  Am. 
B.  R.  ^i.V).  07  Fid.  \yi?u 

A  preferred  creditor's  claim  will  bo  dis- 
allowed u]ilt\=;s  lie  surrenders  Ins  prefer- 
oTioe.  In  re  T'offev  (1).  C.  X.  Y.).  19  Am. 
B.  R.  148.  107. 
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large  payment  made  on  an  account  which  had  run  for  a  long  time  prior  to 
such  period.^^*  But  payments  on  a  running  account  are  not  to  be  considered  a^ 
preferences,  required  to  be  surrendered,  where  new  sales  succeed  payments 
and  the  net  result  is  to  increase  the  value  of  the  estate. ^^.  Where  in  a 
running  account  payments  by  the  bankrupt  within  the  four  months'  period 
have  induced  new  credits  which  resulted  in  the  net  increase  of  the  estate, 
the  creditor  may  be  said  to  have  once  surrendered  his  preference  by  tLe 
giving  of  the  subsequent  credit,  but  where  the  bankrupt,  beginning  far  beyond 
the  four  months'  limit,  makes  a  number  of  purchases  and  then  finally  within 
the  four  months  makes  a  large  payment  on  account,  the  creditor  has  been 
preferred.^^    Where  payments  were  made  upon  an  indebtedness  during  the 


154.  In  re  Watkinson  (Ref.,  Pa.),  17  Am. 

B.  R.  56. 

155.  Wild  &  Co.  V.  Life  &  Trust  Co.  (C. 

C.  A.,  3d  Cir.),  18  Am.  B.  R.  506,  153  Fed. 
562,  affg.  17  Am.  B.  R.  56.  This  case  was 
reversed  by  the  Supreme  Court  on  the 
ground  that  the  court  below  had  directed 
a  surrender  of  a  payment  made  during  the 
four  months'  period,  notwithstanding  thd 
fact  that  the  creditor  had  no  knowledge  of 
the  insolvency  of  the  bankrupt.  See  214 
U.  S.  292,  22  Am.  B.  R.  109.  The  decision 
in  this  case  is  based  upon  Carson,  etc.,  Co. 
V,  Chicago  Title  &  Trust  Co.,  and  Jaquith 
V.  Alden,  both  cited  above. 

Payments  on  mnning  accounts. —  In  the 
case  of  Jacyiiith  v.  Alden,  189  U.  S.  78,  9 
Am.  B.  R.  773,  it  was  held  that  where  a 
debt  for  goods  sold  to  the  bankrupt  upon 
a  running  account  was  all  incurred  within 
the  four  months*  period  while  he  was  in- 
solvent, of  which  fact  the  creditor  was 
ignorant,  payments  on  account  do  not  con- 
stitute preferential  transfers  which  must 
be  surrendered  before  .  the  creditor  can 
prove  his  claim,  although  the  greater  part 
thereof  was  for  goods  sold  before  the  last 
pajrment  was  made:  Matter  of  Sagor  &  Bro. 
(C.  C.  A.,  2d  Cir.),  9  Am.  B.  R.  361,  121 
Fed.  658.  In  the  case  of  Yaple  v.  Dahl- 
Millakan  Grocery  Co.,  103  U.  S.  526,  11 
Am.  B.  R.  596,  it  was  held  that  where  a 
creditor  has  a  elaim  ajrainst  an  insolvent 
debtor  for  the  balance  dne  upon  an  open 
account  for  goods  Kold  and  delivered  four 
months  before  the  debtor's  adjudication  as 
a  bankrupt,  and  during  the  same  period 
makes  a  number  of  sales  of  nicrchandise  on 
(•led it  which  becunics  a  part  of  the  debtor's 
f^state,  paytneiits  on  a'-count  from  time  to 
time  received  in  good  faith  without  knowl- 
f'dire  of  the  deJ)tor"s  insolvency  on  the  part 
of  the  creditor,  <lo  not  constitute  prefer- 
eticcs  which  he   is  oblijred  to  surrender  be- 


fore he  can  prove  his  claim.  In  the  case 
of  In  re  Jourdan  (C.  C.  A.,  1st  Cir.  ^  T 
Am.  B.  R.  18«,  111-  Fed.  726,  the  court  >aid: 
"  While  the  Supreme  Court  has  adopted 
a  liberal  construction  of  the  statute  in 
question  and  we  are  bound  to  follow  it 
there  must  be  a  limit  to  that  method  of 
interpretation  and  these  cases  reach  it. 
It  is  beyond  all  reason  to  hold  because  a 
creditor  has,  in  the  ordinary  course  of 
business,  during  the  four  months  preceding 
bankruptcy  received  payments  which  under 
^some  circumstances  might  operate  as  a 
preference  in  some  views  of  the  law,  that 
that  fact  can  be  held  to  bar  the  proof  of 
his  claim  when,  looking  at  all  the  transac- 
tions together,  they  demonstrate  not  onlr 
that  they  were  without  any  intention  to 
acquire  any  unjust  preference,  but  als? 
that  they  have  Increased  the  net  indebtf^i- 
ness  to  the  creditor  and-  correspond in^ik 
increased  the  bankrupt's  estate.  In  ordor 
to  avoid  so  unreasonable  a  result,  we  might 
say  that  all  the  transactions  covered  hy 
the  account  current  should  be  regarded  ai> 
one,  60  that  it  could  not  be  held  that  the 
effect  of  the  payments  was  to  enable  the 
creditors  at  bar  to  obtain  a  greater  per- 
centage of  their  debt  than  any  other  cred- 
itor of  the  same  class,  within  the  meanin? 
of  paragraph  a  of  section  60." 

Payments  to  an  attorney  in  the  settle- 
ment of  a  running  account  places  him  in 
the  same  position  as  any  other  creditor 
whose  claims  have  been  paid  within  t'ne 
four  months'  period,  and  such  payments 
to  the  extent  of  an  excess  of  a  reasonaMc 
allowance  will  bo  deemed  preferential.  In 
re  Shiebler  &  Co.  (D.  C,  N.  Y.),  20  Am. 
B.  R.  777,  163  Fed.  545. 

156.  In  re  Watkinson  (D.  C,  Pa.^  17 
Am.  B.  R.  56,  146  Fed.  142;  Kimball  v. 
Rosenham  Co.  (C.  C.  A.,  8th  Cir.),  7  Am. 
B.  R.  718,  114  Fed.  85. 
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period  of  four  months  prior  to  the  debtor's  bankruptcy,  and  notes  were  given 
for  the  balance,  such  notes  cannot  be  proved  as  independent  debts  without  a 
surrender  of  such  payment.^^'^  A  preference  must  have  been  actually 
intended  in  fact  on  the  debtor's  part,  or  there  must  have  existed  what  the 
law  regards  as  the  equivalent  of  such  an  intent  on  his  part,  and 
such  intent  is  not  to  be  conclusively  presumed  from  the  mere  fact 
that  the  debtor  knows  himself  to  be  insolvent.  ^^  A  trust  deed 
given  to  secure  the  repaymemt  of  funds  misappropriated  within 
four  months  prior  to  the  bankruptcy  of  the  grantor  constitutes  a  preference 
which  must  be  surrendered-  before  proof  of  the  claim  based  upon  the  mis- 
appropriation.^® A  ereditosr  who  holds  two  separate  and  distinct  debts 
against  the  estate  of  a  bankrupt  must  aurrender  a  preferential  payment  on 
one  of  such  debts  before  he  can  prove  the  other.  ^^  But  where  such  pay- 
ment is  made  upon  a  distinct  and  independent  debt  from  that  which  is 
sought  to  be  proyed  it  need  not  be  surrendered.^®^  Thus,  if  a  creditor  has 
received  a  preference  from  a  firm  composed  of  two  persons,  but  has  an 
individual  claim  against  one  of  them,  he  may  prove  the  latter  without  sur- 
rendering his  preference.  ^*^     It  is  incumbent  on  thse  parties  opposing  a 


157.  Dunn  t.  Gana  (C.  C.  A..  3d  Clr.),  12  Am. 
B.  R.  318.  19  Fad.  TBft;  In  re  Thompson  00.   C«, 

Pa.),  10  Am.  B.  R.  288.  IZl  Fed.  607;  arising  under 
the  act  before  the  amendment  of  1903. 

158.  In  re  Mayo  Contracting  Co.  (D.  C,  Mass.), 
IS  Am,  B.  R,  551.   157  Fed.  469. 

Receipt  of  pHyment  on  pre-exlsHngr 
debts  by  the  creditors,  within  the  four  months' 
period.  Is  suflldent  cause  to  believe  a  preference 
intended.  In  re  Andrews  (C.  C.  A.,  Ist  Clr.),  16 
Am.  B.  R.  387.  144  Fed.  922,  afltg.  14  Am.  B.  R. 
247. 

The  teat  Is  whether  the  creditor  who  Is 
charged  with  having  received  a  voidable  prefer- 
ence had  at  the  time  of  receiving  it  such  Informal 
tion  as  ought  to  have  led  a  reasonably  prndent 
man  to  the  conclusion  that  a  preference  was 
thereby  intended.  In  re  Pfafflnger  (D.  C,  Ky.), 
IS  Am.  B.  R.  807,  154  Fed.  528;  Couatam  v.  Haley 
iC.  C.  A.,  6th  Clr.).  30  Am.  B.  R.  650. 

Partial  payment  on  a  note  does  not  con- 
stitute a  preference  which  must  be  surrendered 
under  this  subdivision.  Rutland  County  Nat. 
Bank.v.  Graves  (D,  C,  Vt.),  19  Am.  B.  R.  446, 
156  Fed.  168. 

Surrender  of  money  paid  to  ^»rl(e  for 
family  expennes.— Where  the  wife  of  a  bank- 
rapt  flied  a  claim  to  the  allowance  to  which  objec- 
tion was  made,  that  within  four  months'  period 
prior  to  the  adjudication  the  bankrupt  had  made 
payment  to  his  wife  which  constituted  a  prefer- 
ence, to  be  surrendered  before  allowance  of  her 
claim,  and  the  only  evidence  relating  to  such  pay- 
ment was  the  testimony  of  the  wife  herself  who 
Btated  that  the  sum  was  paid  to  and  used  by  her 
(or  living  expenses  and  not  In  part  payment  of 
the  debt,  a  finding  by  the  referee  that  a  prefer- 
ence had  been  received  which  should  be  surrend- 


ered before  allowance  of  her  claim  was  improper. 
Neumann  v.  Blake  (C.  C.  A.,  8tb  Clr.),  24  Am.  B. 
R.   575.  178  Fed.   916. 
Payment    by    eorporatlon    to   offlcer.*— 

Where  claimant  who  was  bankrupt'*  president 
and  manager  ascertained  after  he  became  con- 
nected with  bankrupt  that  tt  was  Insolvent  and 
was  in  a  position  to  know  that  such  condition 
continued  until  bankruptcy  intervened,  bankrupt 
was  chargeable  with  his  knowledge,  and  payments 
made  to  claimant  within  the  four  months'  period 
on  account  of  money  loaned  by  him  to  bankrupt 
constituted  preferences  which  were  recoverable 
by  bankrupt's  trustee  and  which  should  ba  sur- 
rendered before  a  claim  for  the  balance  due  oa ' 
such  loan  could  be  allowed.  Cooper  v.  Miller  (C. 
C.  A.,  6th  Clr.),  30  Am.   B.   R.  194. 

150.  Burgoyne  v.  McKilllp  (C.  C.  A.,  8th  Clr.). 
25  Am.  B.  R.  387,  182  Fed.  452,  in  which  case  It 
was  also  held  that  In  case  of  embezzlement  or 
misappropriation  of  funds  by  a  bankrupt,  the  per- 
son defrauded  may  at  his  option  assert  a  demand 
as  upon  implied  contract  to  repay  and  such  'de- 
mand Is  provable  in  bankruptcy.  The  acceptance 
of  a  trust  deed  as  security  for  the  repayment  of 
such  funds  is  an  election  to  assert  such  a  demand, 

lOO.  In  re  Mayer  (D.  C,  Tex.),  8  Am.  B.  R. 
598,  115  Fed.  997;  Livingston  v.  Helneman  (C.  C. 
A.,  6th  Clr.),  10  Am.  B.  R.  39,  120  Fed.  786. 

161.  In  re  Abraham  Steers  Lumber  Co.  (C.  C. 
A.,  2d  Clr.).  7  Am.  B.  R.  332,  112  Fed,  406,  affg. 
6  Am,  B.  R.  315,  110  Fed.  738;  In  re  Seay  (D.  C, 
Ga.),  7  Am,  B.  R.  700,  118  Fed.  969;  In  re  Bullock 
(C.  C.  N.  C),  8  Am.  B.  R.  646,  116  Fed.  667;  In 
re  Wolf  ft  Levy  (C.  C,  Tenn.),  10  Am.  B.  R.  153, 
122  Fed.  m. 

1U2.  In  re  Comstock  Sc  Co.,  12  N.  B.  R.  110. 
Fed.  Cas.  8,079. 
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claim  to  prove  that  in  fact  a  preference  has  been  received.^^  The  surrender 
must  be  made  to  the  trustee,  and  not  to  the  bankrupt  or  any  other  person.^** 
It  is  no  objection  to  a  surrender  that  there  is  no  trustee  to  receive  the  same 
since  the  estate  can  be  reopened  under  section  2  (8).^® 

(7)  Payment  of  notes  discounted  at  a  bank. —  The  payment  of  notes 
given  to  third  parties  and  discounted  by  a  bank  is  a  preferential  payment  to 
the  bank  and  not  to  the  payees  of  the  notes,  and  must  be  surrendered  before 
the  bank  can  prove  its  claim  for  other  indebtedness  of  the  bankrupt*^  In 
determining  the  preferences  to  be  surrendered  by  the  bank,  the  increase  of 
the  contingent  indebtedness  of  the  bankrupt  orr  the  indorsement  of  notes 
given  to  it  by  customers  and  discounted  by  the  bank  should  not  be  con- 
sidered, since  it  cannot  be  said  that  such  increased  indebtedness  resulted 
in  a  corresponding  increase  of  the  bankrupt's  estate.^®^ 

(8)  What  is  a  surrender, —  Here  the  doctrines  declared  under  the  law 
of  1867  seem  at  least  somewhat  applicable.  The  phrasing  of  that  statute 
undoubtedly  colored  some  of  the  decisions  under  it.  In  a  former  edition  of 
this  work,  the  following  language  was  used :  "  Under  well-recognized 
principles  of  law,  a  surrender  that  is  compulsory  is- not  a  surrender.  The 
element  of  fraud  is  usually  present,  but  may  be  lacking;  the  test  is:  was 
the  act  a  voluutary  one  ?  Each  case  turns  on  its  own  facts  and  there  is  some 
conflict,  but  the  weight  of  decision  under  the  present  law  supports  this 
view."  ^^  This  view  as  here  expressed  received  the  approval  of  four  of  the 
nine  judges  of  the  Supreme  Court,  but  the  majority  maintained  a  contrary 
view.^®®    The  rule  as  now  established  is  as  follows:     A  creditor,  who  has 


1«8.  In  re  Hickey  (D.  C,  la.),  7  Am. 
B.  R.  282,  112  Fed.  287. 

164.  In  re  Bailey  (D.  C,  Utah),  24  Am. 
B.  R.  201,  176  Fed.  990.     . 

195.  In  re  Feinberg  &  Sons  (D.  C.,Mas8.), 
26  Am.  B.  R.  587,  holding  that  when  at  the 
time  proofs  of  claims  against  the  bank- 
rupt's estate  were  presented  to  the  court 
there  was  a  trustee  capable  of  acting,  but 
the  claims  were  not  submitted  for  allow- 
ance until  after  the  trustee's  final  account 
had  been  allowed  and  he  had  been  dis- 
charged, and  a  composition  agreement 
made  prior  thereto  had  been  confirmed  by 
the  court,  and  it  appears  that  the  claim- 
ant had*  received  from  the  bankrupt  a  pref- 
erence voidable  under  section  60-b,  the 
surrender  of  the  preference  is  a  condition 
precedent  to  the  allowance  of  the  claims. 

166.  Bartholow  v.  Bean,  18  Wall.  (U.  S.) 
635;  In  re  Hill  &  Co.  (C.  C.  A.,  7th  Cir.), 
12  Am.  B.  R.  221,  120  Fed.  315;  In  re 
Thompson  (D.  C,  Pa.),  10  Am.  B.  R.  288, 
121  Fed.  607;  Rwartz  v.  Fourth  Nat.  Bank 
(C.  C.  A.,  8th  Cir.),  8  Am.  B.  R.  673,  117 


Fed.  1;  In  re  Waterbury  Furniture  Co. 
(D.  C,  Ct.),  8  Am.  B.  R.  79,  114  Fed.  225; 
Matter  of  Matthews  (Ref.,  Mass.),  15  Am. 
B.  R.  721;  In  re  Wright-Dana  Hardware 
Co.  (D.  C,  N.  Y.),  31  Am.  B.  R.  192. 

Credit  by  clearing  hoiisc—  In  the  case  of 
Rector  v.  City  Deposit  Bank  Co..  15  Am. 
B.  R.  336.  200  U.  S.  405,  it  was  held  that 
credit  by  clearing  house  association  of 
check,  payable  to  a  bank  subsequently  ad- 
judicated* a  bankrupt,  to  the  account  of 
another  bank  in  the  association,  was  an  il- 
legal preference  which  must  be  surrendered. 

167.  In  re  Hill  A  Co.  (C.  C.  A.,  7th  Cir.), 
12  Am.  B.  R.  321,  130  Fed.  315. 

168.  Collier  on  Bankr.  (4th  and  5th  Ed.^. 
citing  In  re  Greth  (D.  C,  Pa.),  7  Am.  B.  R« 
598,  112  Fed.  978;  In  re  Owings  (D.  C. 
Mo.),  6  Am.  B.  R.  454,  109  Fed.  623;  In  re 
Keller  (D.  C,  Iowa),  6  Am.  B.  R.  351:  100 
Fod.  131;  In  re  Beiber,  «  N.  B.  N.  Rep.  943. 
Contra :    In  re  Baker,  2  N.  B.  N.  Rep.  W- 

169.  F'»T>pel  v.  Tiffin  Savings  Bank.  13 
Am.  B.  H.  '^yZ,  197  U.  S.  356. 
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received  a  voidable  preference  and  retained  the  same  until  deprived  thereof 
by  a  judgment  of  the  court,  may  surrender  the  preference  and  thereafter  prove 
his  claim  against  the  estate."^  A  creditor  should  not  be  punished  for  sub- 
mitting to  the  court  the  question  as  to  whether  the  alleged  preference  is 
voidable ;  upon  determining  that  it  is  voidable,  the  court  should  fix  a  reason- 
able time  within  which  the  creditor  may  surrender  and  have  his  claim 
allowed.  Where  a  creditor  has  been  compelled  to  surrender  by  direction  of 
the  court  in  a  litigation  to  compel  suoh  surrender,  he  is  entitled  to  prove  his 
claim  and  to  dividends  thereon ;  the  court  may  settle  the  amount  of  dividend 
coming  to  him,  and  the  final  decree  may  direct  him  to  pay  over  the  full 
amount  of  his  preference,  with  interest,  less  the  amount  of  his  dividend.^''^ 
Where  as  a  result  of  the  litigation  the  creditor  surrenders  a  preferential 
payment  he  is  entitled  to  prove  his  claim  against  the  estate  irrespective  of 
whether  the  suit  to  avoid  the  preference  was  instituted  in  a  State  court  or 
in  a  court  of  bankruptcy,  even  though  more  than  a  year  had  expired  from 
the  time  of  the  bankrupt's  adjudication."^  The  court  may  summarily 
diminish  or  expunge  an  allowed  claim  unless  the  claimant  pays  to  die  trustee 
the  value  of  property  of  the  bankrupt  which  he  has  taken  and  converted  to 
his  own  use  without  any  prior  claim  to  it,  after  the  petition  in  bankruptcy 
was  filed.^^  The  surrender  must  be  to  the  trustee,  and  not  to  the  bank- 
nipt."*  Under  the  former  law,  there  were  no  authoritative  decisions.  They 
varied  from  the  rigid  rule  that,  if  a  suit  was  brought  to  recover,  it  was  too 
late,"'  to  the  rather  watery  doctrine  that,  even  after  judgment  adverse,  the 


170.  In  re  Oppenhelmer  (I>.  C,  Iowa),  15  Am. 
B.  R.  W,  14»  Fed.  61;  In  re  Lange  Co.  (D.  C, 
towa),  22  Am.  B.  R.  414,  170  Fed.  114.  Compare 
In  re  Privett  (D.  C,  N.  Car.),  13  Am.  B.  R.  151. 
132  Fed.  SM,  holdingr  that  a  creditor  who  haa  re- 
ceived a  preferential  payment  may  either  sur- 
render bia  preference  and  file  hlB  claim,  or  aban- 
'Jon  his  claim  and  stand  on  his  preference;  he 
cannot  do  both. 

171.  Pace  V.  Rogers  (Bup.  Ct.),  211  U.  B.  W5, 
21  Am.  B.  R.  4W. 

Compulsory  aiirrender  of  preferencea. 
—  The  surrender  clause  contained  In  section  57-g 
should  not  be  construed  as  infllctlngr  a  penalty 
upon  creditors  coming  within  the  scope  of  the  en- 
larged preference  clauses  of  the  Bankruptcy  Act 
thereby  entailing  an  unjust  and  unprecedented 
'■*'8ult.  The  surrender  clause  was  Intended  simply 
lo  prevent  a  creditor  from  creating  inequality  in 
the  distribution  of  the  assets  of  a  bankrupt  estate 
by  retaining  a  preference,  and  at  the  same  time 
;ollectlng  dividends  from  the  estate  by  a  proof  of 
his  claim  against  it.  Whenever  the  preference 
has  been  abandoned  or  yielded  up  and  thereby  the ' 
danger  of  Inequality  has  been  prevented,  such 
creditor  Is  entitled  to  stand  upon  an  equal  footing 
with  other  creditors  and  prove  his  claim.  Keppel 
V.  Tiffin  Savings  Bank.  197  U.  S.  866,  13  Am.  B.  R. 

Where  within  the  four  months'   period  a  bank- 


rupt corporation  pays  Its  notes  secured  by  mort- 
gage upon  property  of  the  Indoraer,  and  Judgment 
In  an  action  to  recover  the  payment  as  an  alleged 
preference  la  rendered  In  favor  of  the  trustee, 
more  than  a  year  after  the  adjudication  in  bank- 
ruptcy, the  bank,  upon  payment  into  court  of  the 
full  amount  of  the  said  Judgment  with  Interest  and 
oosta,  le  entitled  to  prove  its  claim  upon  the  note 
as  an  unsecured  claim.  In  re  LAnge  Co.  (D.  C, 
la.),  22  Am.  B.  R.  414,  170  Fed.  114. 

RiKht  to  prove  aa  unaeciired  creditor 
^vrhere  preference  lias  been  set  aside.— 
Where  a  bank  in  good  faith  has  asserted  a  pref- 
erence based  upon  certain  deeds  of  trust  executed 
by  the  bankrupt  which  were  subsequently  held 
fraudulent  and  void.  It  is  entitled  to  prove  as  an 
unsecured  creditor  for  the  amount  of  its  indebted- 
ness. In  re  Elletson  Co.  (D.  C,  W.  Va.),  28  Am. 
B.  R.  484. 

172.  In  re  Baker  Notion  Co.  (D.  C.  N.  T.,  24 
Am,  B.  R.  808.  180  Fed.  922.  See  In  re  Venstrom 
(D.  C,  Wash.).  30  Am.  B.  R.  569;  Matter  of  Ham- 
ilton Automobile  Co.  (C.  C.  A.,  7th  Clr.).  31  Am. 
B,  R.  206,  holding  that  a  claim  disallowed  be- 
cause of  the  creditors'  refusal  to  surrender  a 
preference  may  be  subsequently  reconsidered  and 
allowed  after  the  recovery  of  the  preference  by 
the    trustee. 

173.  In  re  Paterson  Co.  (C.  C.  A.,  8th  Clr.),  25 
Am.   B.   R.   855.   186  Fed.  629. 

174.  In  re  Currier,  13  N.  B.  R.  88,  Fed.  Cas. 
3,492. 

173.  In  re  Lee,  Fed.  Cas.  8^179.  Compare  Phelps 
V.    felerns,    Fed.    Cas.    11,080. 
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recusant  creditor  was  entitled  to  time  to  reflect  and  decide  whether  he  would 
pay  costs  and  yield,  or  continue  recusant."® 

e.  Subrogation  claims. —  Under  subsection  i  a  surety  or  indorser  or  other 
person  secondarily  liable  for  the  bankrupt  may  prove  the  principal  creditor's 
debt,  but  only  when  the  principal  creditor  could  prove  and  does  not^"  The 
proving  party  simply  has  the  same  relief  he  would  have  had  if  the  principal 
creditor  had  proved  his  claim.  It  is  the  fixed  liability  of  the  bankrupt  to  the 
creditor  which  is  to  be  proved,  not  the  contingent  liability  of  the  bankrupt 
to  the  surety."®  The  surety  proves  not  his  contingent  claim,  but  the  claim 
of  the  creditor,  and  he  must  prove  it  in  the  creditor's  name.  This  right  to 
prove  arises,  not  from  the  original  contract,  but  from  the  equities  of  the 
subsequent  transaction."®  Since  the  right  to  prove  exists  primarily  in  the 
principal  creditor,  the  surety  cannot,  after  discharging  part  of  the  debt,  be 
subrogated  pro  tanto  and  prove  to  that  extent  against  the  estate.^*^  It  is 
clear  that  if  the  principal  creditor  does  not  prove  the  debt,  the  surety  is  not 
released  by  the  bankrupt's  discharge.^®^  Where  preferential  payments  have 
been  made  by  the  bankrupt  to  the  holder  of  notes  to  be  applied  thereon,  and 
an  indorser  subsequently  pays  the  balance  due  on  such  notes,  he  is  subro- 
gated to  the  rights  of  the  holder  cum  onere,  and  can  only  prove  such  notes 
and  participate  in  the  distribution  of  the  bankrupt's  estate  when  he  restores 
the  preferential  payments.*^  The  doctrine  of  subrogation  may  be  applied 
to  permit  a  third  party  who  pays  a  debt  and  takes  into  his  possession  pe^ 


170.  Zahm  v.  Fry.  Fed.  Cas.  IS^ltt;  Hood  T. 
Karp«»r.  Fed.  Gas.  6.664. 

177.  Swarts  v.  Slejel  (C.  C.  A.,  8th  Clr.),  8 
Am.  B.  R.  689,  117  Fed.  13;  In  re  Nlckerson  (D. 
O..  Mass.).  8  Am.  B.  R.  707.  116  Fed.  1008:  In  V 
Carter  (D.  C,  Ark.).  16  Am.  B.  B.  126.  138  Fed. 
846,  where  a  mortj^aKo  wan  given  by  a  married 
woman  on  her  separate  estate  to  secure  her  hus- 
band's debt  to  a  bank,  and  she  was  permitted 
to  prove  her  claim  for  money  paid  on  the  loan, 
In  the  name  of  the  bank;  In  re  McGulrp  (D.  C. 
Ohio).  13  Am.  B.  R.  704,  137  Fed.  967.  See  In  re 
Coc  (D.  C,  N.  Y.).  1»  Am.  B.  R.  818,  157  Fed.  308; 
In  re  Lange  Co.  (D.  C,  Iowa).  22  Am.  B.  R.  414, 
170  Fed.  114:  Sessler  v.  Paducah  Distilleries  Co. 
^C.  C.  A..  5th  dr.).  2i  Am.  B.  R.  788,  168  Fed. 
44;  Matter  of  Brush  Mfg.  Co.  (D.  C.  N.  T.),  II 
Am.  B.  R.  747;  In  re  Salvator  Brewing  Co.  (C.  C, 
A..   2d   Clr.)..28  Am.   B.   R.   56. 

Claim  of  Indorser  of  bankrupt  cor- 
lioratlon*s  Joint  note.— Bankrupt,  a  cor* 
poratlon.  and  one  of  its  promoters,  who  was  en- 
gaged In  no  other  business  except  the  manage- 
ment of  the  company's  afTalrs,  executed  a  Joint 
negotiable  note  payable  to  the  order  of  the  third 
person  who  Indorsed  It  over  to  claimant  bank, 
for  its  face  value  less  the  discount.  The  company 
acknowledged  the  debt  to  be  its  own  and  sought 
to  secure  it  by  a  deed  of  trust,  and  it  appeared 
that,  at  the  time.  It  was  purchasing  new  stock 
and  material.  Held,  that  bankrupt  having  re- 
ceived thp  benefit  of  the  procco«1.««  of  the  note  It 
Was  llnblp  thor»^for.  and  the  Indorsor  belnp  liable 
to  claimant  bank  on  his  Indorppment.  h('  \va.«  en- 
titled to  file  proof  of  clnlm.  In  to  Klltison  Co. 
<D.   C,   W.   Va.).   2S  Am.    B.    R.   434. 


178.  Insley  v.  Gardslde  (C.  C.  A..  9th  Clr),  l« 
Am.  B.  R.  52,  121  Fed.  689.  citing  Collier  on  Bank- 
ruptcy (8d  ed.),  p.  383. 

179.  In  re  Bingham  (I>.  C.  Vt.).  2  Am.  B.  R 
223.  94  Fed,  796.  See  also  Courier,  etc.,  Co.  v. 
Schaefer- Meyer  Co.  (C.  C.  A..  6th  Clr.).  4  Am.  B. 
R.  183,  101  Fed.  699;  In  re  Schmecht-l,  etc..  Co. 
(D.  C.,  Mo.),  4  Am.  B.   R.  710.   104  Fed.  64. 

180.  In  re  Heyman  (D.  C.  N.  T.),  8  Am.  B.  R. 

661.  96  Fed.  800,  and  cases  cited. 

181.  National  Bank  v.  Sawyer  (Sup.  Ct..Ma«(V 
6  Am,  B.  R.  154;  In  re  Perkins,  Fed.  Cas.  lO.S^l 
Compare  Smith  v.  Wheeler.  5  Am.  B.  B.  46.  *' 
N.  Y.   App.  Dlv.  170. 

182.  Livingston  v.  Helneman  (C.  C.  A.  6th 
Clr.),   10  Am.  B.   R.  39.   120  Fed.   786. 

Surrender  of  preference  by  surety. 
etc.'^  The  rule  is  thus  stated  in  the  case  of  In 
re  Slpgel-Hlllman  Dry  Goods  Co.  CD.  C,  Mo).  7 
Am.  B.  R.  851.  Ill  Fed.  9S0:  "  An  indorser,  an 
accommodation  maker,  or  a  surety  on  the  obliga- 
tion of  a  bankrupt,  is  a  creditor,  and  a  payment 
on  such  an  obligation  by  the  principal  debtor  whil* 
insolvent  to  the  innocent  holder  of  thp  contract, 
within  four  months  before  the  flling  of  the  petition 
for  adjudication  In  bankruptcy,  will  confititul'*  a 
prpfrronre  which  will  debar  the  indorser.  accom- 
modation maker,  or  surety  from  the  allowance  of 
any  claim  In  his  favor  airainst  the  estate  of  the 
bankrupt,  unless  the  amount  Is  first  return-"!  to 
that  pptate."  See  also  In  re  Lyon  (C.  C.  A.,  2d  Oir). 
10   Am.    B.   R.   35,    121  Fed.   728;   Bwarts  v.   Sle^el 
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sonal  property  held  as  security  therefor,  to  prove  the  -amount  of  such  debt 
against  the  estate  of  the  bankrupt  debtor.*®  A  surety  paying  the  debt  of  his 
principal  after  bankruptcy  may  set  off  the  amount  so  paid  against  his  debt 
to  the  bankrupt,  and  this  is  so,  irrespective  of  the  provisions  of  the  bank- 
ruptcy act*®*  Additional  illustrative  cases  will  be  found  in  the  foot-note.*®^ 
General  Order  XXI  (4)  should  also  be  read  in  connection  with  this  sub- 
section. 

£.  Penalty  and  forfeiture  elainui. —  The  purpose  of  subsection  ;  is  clear. 
The  creditors  at  large  are  not  to  be  mulcted  "  except  to  the  amount  of  the 
pecuniary  loss  sustained/'  interest  and  costs,  because  of* debts  owing  the 
sovereign  as  a  penalty  or  forfeiture.  This  clause  does  not  affect  a  claim 
for  a  statutory  penalty  imposed  for  non-payment  of  a  tax,  in  the  nature  of 
interest.*^  A  penalty  imposed  by  statute  for  a  wrongful  act  is  not  a 
provable  claim  in  behalf  of  the  person  for  whose  benefit  such  penalty  is 
imposed.*"  A  claim  for  a  penalty  inflicted  upon  a  corporation  for  a 
failure  to  file  a  report  falls  within  this  subsection  and  is  therefore  not 
provable.*^  The  general  subject  of  debts  due  the  State  is  considered  else- 
where.*^ 

IV.   CONTESTS  OF  CLAIMS. 

a.  In  general. —  It  is  provided  by  subsection  a  that  claims  duly  proved 
shall  be  allowed  ^^  unless  objection  to  their  allowance  shall  be  made  by  the 
parties  in  intJerest"  It  is  then  provided  in  subsection  /  that  such  objections 
shall  be  heard  and  determined  ''  as  soon  as  the  convenience  of  the  court 
and  the  best  interests  of  the  bstates  and  the  claimant  will  permit."  Sub- 
sections h  and  I  provide  for  a  reconsideration  and  rejection  after  allowance. 


(C.  C.  A.,  Stii  Cir.),  8  Am.  B.  R.  689,  117 
Fed.  13;  In  re  Scherzer  (D.  C,  Iowa),  12 
Am.  B.  R.  4ftl,  130  Fed.  631. 

188.  In  re  Budd  (D.  C,  N.  Y.),  85  Am. 
&  R.  35,  180  Fed.  312. 

184.  See  In  re  Dillon  (D.  C,  Mass.),  4 
Am.  B.  H.  63,  100  Fed.  931,  holding  that 
where  upon  the  dissolution  of  a  firm  one 
partner  agrees  with  his  retiring  copart- 
ners to  become  responsible  for  the  payment 
of  all  firm  debts  and  liabilities,  the  retir- 
ing partners  become  in  equity  sureties  for 
the  remaining  partner,  and  this  relation 
is  recognized  in  bankruptcy. 

185.  In  re  Ghristensen,  2  N.  B.  N.  Rep. 
1094;  In  re  New  (D.  C,  Ohio),  8  Am.  B.  R. 
566,  116  Fed.  116;  Whithed  v.  Pillsbury, 
Fed.  Cas.  17,572.  Compare  also  Hayer  v. 
Comstock  (Sup.  Ct.,  Mass,),  7  Am.  B.  R. 
493,  and  Phillips  v.  Dreher  Shoe  Co.    (D. 

•     47 


C,  Pa.),  7  Am.  B.  R.  326,  118  Fed.  404; 
Swarta  v.  Bank  <C.  G.  A.,  8th  Cir.),  8  Am. 

B.  R.  673,  117  Fed.  1. 

186.  Hatter  ol  Scbeidt  Bros.  (D.  C, 
Ohio),  23  Am.  B.  R.  778,  177  Fed.  599. 

187.  In  re  Southern  Steel  Co.  (D.  C, 
Ala.),  25  Am.  B.  R.  358,  183  Fed.  498,  in 
which  case  it  was  held  that  a  statutory 
penalty  for  cutting  trees  under  Code  of 
Alabama,  section  6035,  is  not  in  the  nature 
of  an  implied  contract  to  reimburse  the 
owner  of  the  trees  to  the  extent  of  the 
damage  caused,  but  is  an  arbitrary  fine 
Imposed  on  the  wrongdoer  and  is  not 
therefore  a  claim  which  may  be  proved 
against  a  bankrupt. 

188.  Matter  of  York  Silk  Mfg.  Co.    (D. 

C,  Pa.),  26  Am.  B.  R.  650. 

189.  See  under  Sections  Seventeen  and 
Sixtv-four. 
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b.  Objection  before  allowance. —  Oonteste  on  claims  usually  arise  from  ob- 
jections stated  at  the  time  claims  are  called  before  the  election  of  a  trustee. 
The  result  is  -a  trial,  as  of  an  issue  in  equity,  the  objections  being  the  bill, 
the  proof  of  debt  the  answer. ^^  On  the  call  of  claims  duly  approved  and 
filed  there  must  be  an  opportunity  for  objections  to  allowance  by  parties  in 
interest.^^*  The  phrase  "  parties  in  interest "  applies  to  those  who  have  an 
interest  in  the  res  which  is  to  be  administered  and  distributed  in  the  pro- 
ceeding and  does  not  include  those  who  are  mei'ely  debtors  or  alleged  debtor? 
of  the  bankrupt.^  Stockholders  of  a  bankrupt  corporation  having  no  prov- 
able claims  against  the  corporation  are  not  parties  in  interest.****  An  un- 
secured creditor  may  object  to  the  proof  of  claim  by  another  unsecured  cred 
itor.*'*  An  appropriate  entry  should  be  ma<k  by  the  referee  on  the  filine 
face  of  the  claim  or  in  his  minute-book.  In  some  districtfl,  it  is  the  custom 
to  dispatch  business  by  noting  an  oral  objection,  wiith  the  proviso  that  it 
shall  be  reduced  to  writing  and  filed  within  ten  days,  or  the  claim  stand 
allowod.  A  trustee's  objections  may  be  stated  orally,  although  preferably 
they  should  be  filed  in  writing.***  Although  the  statute  is  silent  as  to  tin- 
form  of  the  objections,  it  is  better  that  they  should  be  in  writing,  and  suffi- 
ciently explicit  to  indicate  to  the  claimant  the  nature  and  character  thereof.''" 
The  manner  of  making  such  objections  is  largely  committed  to  the  discretion 
of  the  referee.**^  If  the  claimant  appears  at  a  hearing  on  his  claim  ami 
participates  in  a  proceeding  without  objecting  to  the  form  of  the  objectioE?, 
he  thereby  waives  any  informality  which  may  have  existed.^  They  nee<i 
not  be  under  oath.'*  Ckims  when  allowed  should  be  stamped  to  that  effect 
and  entered  in  the  referee's  record-book.  Testimony  taken  at  meetings  of 
creditors,  which  the  claimant  did  not  attend  and  of  which  he  received  »> 
notice,  is  not  admissible  up<Mi  the  hearing  of  his  claim.^  A  verified  proof 
of  claim  will  be  considered  as  testimony  in  behalf  of  the  claimant;  no  in- 


190.  For  a  breach  of  promise  case  in 
bankruptcy,  see  In  re  Crocker  (Ref.,  N.  Y.), 
8  Am.  B.  R.  188. 

191.  In  re  Back  Bay  Automobile  Co.  (D. 
C,  Mass.),  19  Am.  B.  R.  835,  158  Fed.  679, 
revg.  19  Am.  B.  R.  33;  In  re  Two  Rivers 
Woodenware  Co.  (C.  C.  A.,  7th  Cir.),  29 
Am.  B.  R.  518. 

199.  Matter  of  Sully  &  Co.  (C.  C.  A.,  2d 
Cir.),  18  Am.  B.  R,  123,  152  Fed.  619. 

198a.  In  re  Pittsburg  Zinc  Co.,  Consoli- 
dated (D.  C,  Mo.),  28  Am.  B.  R.  BSO, 

198.  In  re  Hatem  (D.  C,  N.  Car.),  20 
Am.  B.  R.  470,  161  Fed.  895. 

194.  In  re  Cannon  (D.  C,  Pa.),  14  Am. 
B.  R.   114,  133  Fed.   R37. 

195.  In  re  Eoyco  Dry  Goods  Co.  (D.  C, 
Mo.),  13  Am.  B.  R.  2r,7.  133  Fed.   100. 


196.  In  re  Cannon  (D.  C,  Pa.),  14  Am.  B. 
R.  114,  133  Fed.  837. 

Discretion  of  refeiee. —  The  bankrupttr 
act  and  the  rules  in  bankraptey  are  silent 
as  to  the  form  of  objections  to  claims 
against  the  bankrupt  estate  and  the-  man- 
ner of  making  such  objections  should  be 
largely  committed  to  the  discretion  of  the 
referee.  Orr  v.  Park  (C.  C.  A.,  5th  Cir.), 
25  Am.  B.  R.  554,  183  Fed.  «83,  citing  Col- 
lier on  Bankruptcy  (8th  ed.)»  P-  608. 

197.  Orr  ▼.  Park  (C.  a  A^  6th  Cir.),  25 
Am.  B.  R.  554,  188  Fed.  683,  citing  Collier 
on  Bankruptcy  (8th  ed.),  p.  608. 

198.  In  re  Wooten  (D.  C,  N.  Car.),  9  Am. 
B.  R.  247,  118  Fed.  670. 

199.  In  re  Heraey  (D.  C,  Iowa),  22  Am. 
B.  R.  863,  171  Fed.  1004. 
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ference  is  to  be  drawn  from  his  failure  to  testify  in  hi&  own  behalf  since 
he  is  subject  to  call  by  the  court  or  contestant  to  explain  his  claim,^°^  The 
verified  claim  of  the  claimant  has  some  probative  force.  It  is  prima  facie 
evidence  of  the  allegations  contained  therein.  A  person  who  objects  to  the 
claim  must  produce  some  evidence  in  support  of  the  assertion  that  the  claim 
is  invalid.*^^  Where  a  claimant  promptly  files  his  claim  and  off  en's  evidence 
in  support  of  objections  to  a  subsequent  claim  which  is  identical,  the  subse- 
quent claimant  may  be  permitted  to  introduce  evidence  in  rebuttal.^*^^*  The 
right  to  a  review  of  the  referee's  decision. is  gaieraUy  recognized;  but  the 
decision  below  is  in  effect  that  of  a  court  of  first  instance  and  on  questions 
of  fact  the  judge  will  not  disturb  it,  unless  clearly  erroneous.*®    Where  a 


200.  Baumhauer  v.  Austin  (C.  C.  A.,  5th 
Cir.),  26  Am.  B.  R.  385,  186  Fed.  260,  revg. 
24  Am.  B.  R.  750,  179  Fed.  966;  Moore  v. 
CYandall  (C.  C.  A.,  9th  Cir.),  30  Am.  B.  R. 
317. 

201.  Verified  claim  as  evidence. — In  the 
case  of  Whitney  v.  Dresser,  200  U.  S.  532, 
15  Am.  B.  R.  326,  the  court  said:  "The 
words  of  the  statute  suggest  if  they  do  not 
distinctly  import  that  the  objector  is  to  go 
forward  and  show  that  the  formal  proof 
is  evidence  even  when  put  in  issue.  The 
words  are  '  Objections  to  claims  shall  be 
heard  and  determined  as  soon,'  etc. 
(S  57-f).  It  is  the  objection  in  the  claim 
which  is  pointed  out  for  hearing  and 
determination.  This  indicates  that  the 
claim  is  regarded  as  having  a  certain 
standing  already  established  by  the  oath. 
Some  force  also  may  be  allowed  to  the 
word  *  proof  *  as  used  in  the  act.  Con- 
venience, undoubtedly,  is  on  the  side  of 
this  view.  Bankruptcy  proceedings  are 
more  summary  than  ordinary  suits.  Judges 
of  practical  experience  have  pointed  out 
the  expense,  embarrassments  and  delay 
which  would  be  caused  if  a  formal  objec- 
tion necessarily  should  put  the  creditor  to 
the  production  of  evidence  or  require  a 
continuance.  Justice  is  secured  by  the 
power  to  continue  the  consideration  of  a 
claim  whenever  it  appears  there  is  good 
reason  for  it.  We  believe  that  the  under- 
standing of  the  profession,  the  words  of 
the  act  and  convenient  and  just  adminis- 
tration are  all  on  the  side  of  treating  a 
sworn  proof  of  claim  as  some  evidence  even 
when  it  is  denied." 

Burden  of  proof. —  The  presentation  of  a 
claim  evidenced  by  promissory  notes,  sup- 


ported by  deposition  and  proved  or  duly 
executed  by  the  treasurer  of  a  corporation 
constitutes  a  prima  facie  cause  against  the 
estate  and  casts  the  burden  upon  the 
objector  to  go  forward  with  proof.  Matter 
of  Montgomery  (D.  *C.,  Tex.),  25  Am.  B.  R. 
431,  185  Fed.  955.  See  also  In  re  Carter 
(D.  C,  Kan.),  15  Am.  B.  R.  126,  128  Fed. 
846,  holding  that  the  presentation  of  the 
claim  in  proper  form,  duly  verified  except 
as  to  particulars  which  the  court  treats  as 
waived,  presents  a  prima  facie  case  in 
favor  of  the  claimant  upon  which  it  has 
a  right  to  rest  and  the  burden  of  proof  is 
upon  the  objectors;  In  re  Cannon  (D.  C, 
Pa.),  14  Am.  B.  R.  114,  133  Fed.  837;  In 
re  Sumner  (D.  C,  K  Y.),  4  Am.  B.  R.  123, 
101  Fed.  224.  In  the  case  of  In  re  Schwarz 
(D.  C,  N.  Y.),  29  Am.  B.  R.  700,  it  wan 
held  that  the  presentation  of  a  promissory 
note  accompanied  by  a  duly  verified  claim 
casts  upon  a  creditor  objecting  thereto  the 
burden  of  furnishing  some  evidence  to  re- 
but that  furnished  by  possession  of  the 
note  and  by  the  verified  allegations  of  the 
claim;  but  upon  such  testimony  being  pre- 
sented and  further  evidence  being  offered 
in  support  of  the  note,  the  question  to  be 
determined  is  whether  the  claimant  has 
sustained  the  burden  of  proof  which  neces- 
sarily rests  upon  him  to  establish  his 
claim. 

201a.  In  re  Dunlap  Carpet  Oo.  (D.  C, 
Pa.) ,  30  Am.  B.  R.  664. 

202.  In  re  Wood  (D.  C,  N.  Car.),  2  Am. 
B.  R.  695,  95  Fed.  946;  In  re  Rider  (B.  C, 
^..Y.),  3  Am.  B.  R.  192,  96  Fed.  811.  See 
also  In  re  Clark  CD.  C.,  Wash.),  7  Am.  B. 
R.  96.  Ill  Fed.  893. 

The  findings  of  fact  of  a  referee  as  to 
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referee's  order  disallowing  a  claim  upon  claimants'  proof  has  been  reversed, 
the  matter  should  be  remanded  to  enable  the  trustee  to  controvert  the  claim.** 
A  claim  may  be  allowed  in  part  and  it  is  not  error  for  a  referee  to  deduct 
one  item  and  allow  the  claim  as  reduced  without  requiring  it  to  be  resworn.**** 
0.  Beconsideration  and  rejection. —  (l)  Pil\otice  and  petition^. —  (a)  In 
general. — A  claim  once  allowed  can  be  reexamined  and  excluded  in  whole 
or  in  part,  but  the  methods  prescribed  by  this  section  seem  to  be  exclusive.^^ 
Such  a  claim  may  be  reconsidered  for  cause  brfore  the  estate  has  been 
closed  and  a  subsequent  disposition  thereof  may  be  made  according  to  the 
cijuities.^  Upon  reconsideration  the  court  may  either  diminish  the  claim 
or  expunge  it  entirely.*^ 

(b)  Jurisdiction  of  court  or  referee, —  The  practice  is  indicated  in  General 
Order  XXI   (6).     The  referee  is  the  court  of  first  instance;  the  registir 

'  under  the  former  law  was  obliged  to  certify  such  contests  to  the  judg?-  If 
a  claim  is  rejected,  it  must  be  "  for  cause,''  and  "  before  but  not  after  the 
estate  has  been  closed/'  The  district  court  has  no  jurisdiction  to  act  upon 
a  petition  for  a  rehearing  of  the  claim  during  pendency  of  appeal  under 
§  25-a.2^ 

(c)  Petition;^  who  may  present, —  The  application  is  by  petition,**  by 
I»iirties  in  interest,*^  and  when  there  is  a  trustee  in  existence  can  only  be 
presented  by  him,  and  then  only  when  demanded  by  the  interests  of  all 
the  creditors.**^     But  where  no  trustee  has  been  appointed  the  bankrupt  may 


the  validity  of  a  claim  will  not  be  over- 
loiled,  except  upon  convincing  proof  that 
lie  was  wrong  in  his  conclusions.  In  re 
Hatem  (D.  C,  N.  Car.),  20  Am.  B.  R.  470, 
161  Fed.  895.  A  referee's  decision,  allow- 
ing the  bankrupt  a  rebate  upon  his  pur- 
chases as  against  the  creditor's  claim,  may 
be  aflBrmed,  although  the  court  might  not 
have  come  to  the  same  conclusion.  In  re 
Douglas  &  Sons  Co.  (D.  C,  Conn.).  S  Am. 
B.  R.  113,  114  Fed.  772.  The  determination 
of  a  referee  as  to  the  validity  of  a  claim 
upon  objections  filed  by  the  trustee  should 
be  sustained  when  it  does  not  appear  that 
it  was  clearly  erroneous.  In  re  Greenfield 
(D.  C,  Pa.),  27  Am.  B.  R.  427. 

SOS.  In  re  Livingston  Co.  (C.  C.  A.,  2d 
Cir.),  16  Am.  B.  R.  385,  144  Fed.  971. 

203a.  In  re  Ooldatein  (D.  C.  Mass.),  29 
Am.  B.  R.  301. 

804.  In  re  Roanoke  Furnace  Co.  (D.  C, 
Pa.),  18  Am.  B.  R.  661,  152  Fed.  846. 

a05.  In  re  Effini^er  (D.  C.  Md.),  25  Am. 
B.  R.  924,  184  Fed.  724. 

208.  In  re  Patorson  Co.  (C.  C.  A.,  8th 
Cir.K  2.")   Am    B.  R.  «:>.■).  ISfi  Fod.  629. 


207.  First  Nat'l  Bank  v.  State  Nat'l  Bank 
(C.  C.  A.,  9th  Cir.),  12  Am.  B.  R.  429.  440, 
131  Fed.  422. 

208.  See  form  of  petition  and  notice 
among  the  "  Supplementary  Forms,**  pent. 
See  also  Hagar  and  Alexander's  Bank- 
ruptcy Forms.  As  to  a  time  limit  on  such 
petitions,  see  In  re  Chambers  (Ref.,  R,  I.), 
6  Am.  B.  R.  707.  As  to  a  petition  against 
several  creditors,  see  In  re  Lyon  (Ref.,  N. 
Y.),  7  Am.  B.  R.  61. 

209.  :Matter  of  Sully  &  Co.  (C.  C.  A.,  2d 
Cir.),  18  Am.  B.  R.  123,  152  Fed.  619. 

Stockholders  of  a  bankrupt  corporation 
upon  whom  has  been  levied  an  assessment 
which  they  will  have  to  pay  if  the  claim 
they  object  to  is  allowed,  are  "parties  in 
interest,"  and  may  move  to  set  aside  the 
order  allowing  such  c1ain\  and  to  expunge 
and  disallow  the  same.  Rosenbaum  v.  Diit- 
ton  (C.  C.  A.    8th  Cir.),  30  Am.  B.  R.  155. 

210.  Matter  of  Lewensohn  (C.  C.  A..  2d 
Cir.).  9  Am.  B.  R.  368.  121  Fed.  538;  Mat- 
ter of  Sully  &  Co.  (D.  C.  N.  Y.),  15  Am.  B. 
R.  304,  142  Fpd.  895.  Compare  In  re  Levy 
(Pof..  X.  Y  K  7  Am.  B.  R    56:  In  re  F<-t- 
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move  to  set  aside  and  expunge  a  claim  which  has  been  allowed."^  If  a 
trustee  refuses  to  move  for  the  reconsideration  of  a  olaim  .which  has  been 
allowed  when  he  ought  to  do  so,  he  may  be  compelled  to  act  or  to  permit 
ihe  objecting  creditors  to  act  in  his  name.^"  The  right  of  a  creditor  who 
niovee  to  expunge  the  allowance  of  another  creditor's  claim  is  no  highe-r 
than  that  of  the  bankrupts.^^*  Creditors  themselve©  should  not  be  permitted 
to  supersede  the  trustees,  and  intervene  for  the  purpose  of  a  re-examinotion."* 
(d)  Practice  on  application;  pleadings,  hearing  and  evidence, —  The  a^p- 


ard  (D.  C,  Cal.),  4  Am.  B.  R.  69,  100  Fed. 
630. 

Reconsideration  of  claims;  rights  of  cred- 
itors.—  Where  certain  creditora  have  made 
objection  to  and  conducted  a  controversy 
over  a  claim  in  their  own  names,  having 
voluntarily  assumed  the  liability  for  costs 
and  expenses,  and  have  shown  that  the 
claim  should  be  disallowed,  the  court  will 
not  ignore  what  has  been  done,  upon  the 
technical  ground  that  the  trustee  is  the 
only  person  to  dispute  the  validity  of 
claims  against  a  bankrupt's  estate.  In  re 
Canton  Iron  &  Steel  Co.  (D.  C,  Sid.),  28 
Am.  B.  R.  791.  - 

211.  In  re  Ankeny   (D.  C,  low^a),  4  Am. 
B.  R.  72,  100  Fed.  614,  2  N.  B.  N.  249. 

812.  Refusal  of  trustee  to  act. —  In  the 
ease  of  In  re  Stem  (C.  C.  A.,  8th  Cir.)^  16 
Am.  B.  R.  510,  144  Fed.  956,  the  court 
said:  "In  respect  to  opposing  the  allow- 
ance of  claims  and  moving  for  their  recon- 
sideration after  they  have  been  allowed, 
tiie  trustee  is  not  bound  to  comply  with 
every  request  preferred  by  objecting  credi- 
tors,  irrespective  of  its  merits,  nor  is  he 
clothed  with  absolute  discretion  to  refuse. 
As  the  representative  of  the  estate,  he  is 
bound  to  exercise  his  judgment  and  to  act 
for  the  best  interests  of  all  concerned,  but 
?ubj<;ct  to  the  supervising  power  of  the  ref- 
eree and  the  district  judge.  He  does  not 
act  judicially  but  only  administratively, 
and  if  he  refuses  to  oppose, r a  claim  or  to 
move  for  its  reconsideration  when  he  ouglit 
to  do  90.  he  may  be  compelled  to  act  or  to 
permit  be  objecting  creditors  to  act  in 
his  name."  See  also  In  re  Lewensohn  (C. 
C.  A.,  2d  Cir.),  9  Am.  B.  R.  368,  121  Fed. 
538;  In  re  Baird  (D.  C,  Pa.),  7  Am.  B.  R. 
448,   112   Fed.   960;   i^hatlield    v.   O'Dwyer 

(C.  C.  A.,  8th  Cir.),  4  Am.  B.  R.  313,  101 
Fed.  797;   Matter  of  Ferrer   (D.  C.  Porto 


Rico),  22  Am.  B.  R.  785,  holding  that  if  a 
trustee  wrongfully  refuses  to  take  the 
necessary  action  to  secure  a  reconsideration, 
an  order  will  be  granted,  compelling  the 
trustee  to  show  cause  why  he  should  not 
move  for  a  reconsideration. 

Remedy  of  creditors. —  Where  a  general 
creditor  is  dissatisfied  with  the  allowance 
of  the  claim  of  another  creditor,  his  proper 
remedy  is  a  demand  upon  the  trustee  to 
move  for  a  reconsideration  or  review  of 
such  claim,  or,  if  the  trustee  upon  demand 
declines  to  act,  then  by  a  motion  to  the 
District  Court  that  the  trustee  be  required 
to  move,  or  that  the  objecting'  creditor  be 
permitted  to  move  in  his  own  name.  In  re 
Mexico  Hardware  Ck).  (D.  C,  N.  Mex.),  2& 
Am.  B.  R.  736. 

818.  In  re  Arnold  &  Co.,  (D.  C,  J^fo.), 
13  Am.  B.  R.  320,  138  Fed.  789. 

214.  Matter  of  BuUy  &  Co.  (D.  C,  N.  Y.), 
15  Am.  B.  R.  304,  142  Fed.  895. 

Application  for  re-examination  in  the 
interest  of  bankrupt's  debtors. —  That  an 
application  by  creditors  whose  claims  have 
been  proven  and  allowed  for  an  order  com- 
pelling a  trustee  to  i)etition  for  the  re- 
examination of  the  claims  of  other  credi- 
tors was  made  in  the  interest  of  alleged 
debts  of  the  bankrupt  is  not  a  sufficient 
reason  for  denying  it  where  it  does  not  ap- 
pear that  in  other  respects  the  application 
was  not  a  meritorious  one  as  the  applica- 
tion being  a  legitimate  one  and  the  asser* 
tion  of  a  clear,  legal  right,  under  section 
57,  should  not  have  been  denied  upon  a 
consideration  of  motive.  Matter  of  Sully 
&  Co.  (C.  C.  A.,  2d  Cir.),  18  Am.  B.  R.  123, 
162  Fed.  619. 

Debtors  of  a  bankrupt  estate  are  denied 
the  right  to  move  for  the  reconsideration 
of  claims  which  have  been  allowed.  In  re 
Pittsburg  Lead  &  Zinc  Co.,  Consolidated 
(D.  C,  Mo.),  28  Am.  B.  R.  880. 
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Oi. 


plication  must  be  made  promptly  or  it  will  be  denied  because  of  laches.^' 
But  it  has  been  held  that  reconsideration  may  be  allowed  after  twelve  months 
have  elapsed  since  the  filing  of  a  claim,  where  it  appears  that  no  dividend 
has  been  paid  on  the  claim  and  nothing  has  happened  to  prejudice  the  rights 
of  the  claimant. ^^^  When  application  is  made  to  increase  or  decrease  the 
sum  at  which  a  claim  has  previoui^ly  been  allowed,  the  better  practice  is  to 
vacate  the  former  order  of  •allowance,  and  allow  the  claim  for  the  new 
amount.^®  The  creditors  whose  claims  it  is  sought  to  reconsider  should  he 
given  an  opportunity  to  oppose  the  application  fofr  reconsideration.  The 
bankrupt  is  not  interested  in  the  application  and  is  charged  with  no  dutj 
conoeTning  it  and  is  therefore  not  entitled  to  be  heard  upon  itV^  The  claimaat 
is  entitled  to  *^  due  notice  "  by  mail ;  the  time  is  usually  fixed  by  the  referee. 
It  is  customary  to  notify  the  claimant's  attorney  of  record  also.  The  issue 
IB  made  by  the  petition  and  the  proof  of  debt^  the  burden  being  on  the 
petitioner,  at  least  to  overcome  the  prima  facie  case  made  by  the  proof  of 
debt.^  Objections  to  proofs  of  claims  should  be  set  forth  in  the  form  of 
a  petition  for  review.*^*  Each  creditor  must  file  his  own  objections,  and  make 
an  issue,  he  cannot  adopt  the  answer  of  the  bankrupt.^^  The  defense  of 
usury  is  as  available  to  tie  debtor's  trustee  in  bankruptcy  as  to  the  debtor 
himself.^^.  A  trustee's  petition  for  the  reconsideration  of  an  allowed  claim 
should  allege  facts  which,  if  true,  are  sufficient  cause  for  a  re-examinatioii. 
It  is  not  necessary  to  allege  facta  which,  if  proved,  would  defeat  the  claim.^ 


815.  In  re  Hamilton'  Furniture  Co.  (D. 
C,  Pa.),  8  Am.  B.  R.  588,  116  Fed.  115; 
In  Matter  of  Hinckel  Brewing  C!o.  (D.  C, 
N.  Y.),  10  Am.  B.  R.  484,  123  Fed.  492. 

The  question  of  laches  is  a  question  of 
law  where  the  facts  are  undisputed.  Mat- 
ter of  SuUy  &  Co.  (C.  C.  A.,  3d  Cir.),  18 
Am.  B.  R.  123,  152  Fed.  619. 

S15a.  In  re  Globe  Laundry  (D.  C,  Tenn.), 
28  Am.  B.  R.  831. 

216.  In  re  Smith  (Ref.,  N.  Y.),  2  Am. 
B.  R.  648. 

217.  In  re  Effinger  (D.  C,  Md.),  25  Am. 
B.  R.  924,  184  Fed.  724. 

818.  In  re  Doty  (Ref.,  N.  Y.),  5  Am.  B. 
R.  58;  In  re  Sumner  (D.  C,  N.  Y.),  4  Am. 
B.  R.  123.  101  Fed.  223.  Compare  also  In 
re  Saunders,  Fed.  Cas.  12.371. 

The  burden  of  proof  is  upon  a  creditor 
moving  for  the  re-examination  of  another's 
claim  on  the  ground  of  an  alleged  rolease 
of  the  same  to  the  bankrupt.  In  re  How- 
ard (D.  C,  Cal.),  4  Am.  B.  R.  69,  100  Fed. 
630. 


819.  Matter  of  Linton  (Ref.,  Pa.),  7  Am. 
B.  R.  676. 

Irregular  procedure. —  Where  creditors 
have  filed  exceptions  to  a  claim  which  have 
been  treated  precisely  as  a  petition  for  the 
reconsideration  and  disallowance  of  tlie 
claims,  an  order  disallowing  the  claim  will 
not  be  set  aside  on  the  ground  that  a  peti- 
tion for  reconsideration  and  disallowance, 
and  not  exceptions,  should  have  been  filed. 
In  re  Canton  Iron  &  Steel  Co.  (D.  C,  Md.), 
28  Am.  B.  R.  791. 

880.  Ayres  ▼.  Cone  (C.  C.  A.,  8th  Cir.), 
14  Am.  B.  R.  739,  746,  138  Fed.  783. 

881.  In  re  Stern  (C.  C.  A,,  8tb  Cir.),  16 
Am.  B.  R.  570,  144  Fed.  956. 

888.  In  re  Watkinson  &  Co.  (D.  0.,  Pa.), 
12  Am.  B.  R.  370,  130  Fed.  218. 

Sufficiency  of  petition. —  Where  the  peti- 
tion for  reconsideration  of  a  claim  avers  the 
renewal  and  extension  of  an  obligation 
without  the  knowledge  of  the  bankrupt^ 
but  does  not  aver  tliat  the  renewed  oblipa- 
tion  was  taken  in  lieu  of  the  original  ob- 
ligation or  that  there  was  a  consideration 
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Although  the  bankrupt  has  failed  to  deny  an  allegation  that  one  of  the  peti- 
tioners (its  a  creditor,  the  petitioner  must  prove  his  claim,  and  the  trustee 
or  any  creditor  may  contest  the  claim.^^*^  Neither  party  is  entitled  to  a 
jury.^  The  customary  rules  of  evidence  apply.*"*  The  practice  on  trials 
in  equity  should  be  folio wed.^^ 

(e)  Decision;  form  of  order. —  The  result  is  an  order  either  (1)  reallow- 
ing  the  claim,  or  (2)  rejecting  it,  or  (3)  reducing  or  increasing  it;  if  the 
claim  is  rejected,  Form  No.  39  should  be  used;  if  it  is  reduced,  Form  No.  38. 
The  referee  cannot  pass  upon  and  decide  controversies  involving  questions 
of  fact  pertaining  to  or  involving  the  interests  of  third  parties  in  property 
belonging  to  the  estate.*^ 

(/)  Review  of  order. —  The  right  of  a  party  aggrieved  by  such  an  ord^r 
to  review,  and  the  practice  on  a  review,  and  the  binding  effect  of  the  rulings 
below  on  questions  of  fact,  are  considered  elsewhere;  ^  likewise,  the  effect 
of  proving  judgments  in  other  courts.*** 

(g)  Costs  and  expenses. —  Costs,  while  often  not  allowed  on  such  con- 
tests, are  disoretion-ary.  Where  it  appears  that  either  the  claim  or  the  con- 
test was  not  in  good  faith,  they  will  usually  be  given.***  The  referee  is  not 
entitled  to  extra  compensation  for  hearing  and  deciding,  but  he  can  insist 
on  peimbureement  or  indemnity  for  his  expenses,  as  in  the  employment  of 
a  stenographer,  and  the  like.*^®  Illustrative  cases  under  the  present  law,  not 
already  cited,  will  be  found  in  the  foot-note.**^ 


given  for  the  contract  of  renewal,  it  is  suf- 
ficient to  let  in  proof  showing  an  extension. 
In  re  Ankeny  (D.  C,  la.),  4  Am.  B.  R.  72, 
100  Fed.  614,  2  K  B.  N.  249. 

222a.  In  re  Harper  (D.  C,  N.  Y.),  23 
Am.  B.  R.  918,  175  Fed.  412. 

223.  In  re  Christensen  (D.  C,  Iowa),  4 
Am.  B.  R.  99,  101  Fed.  243 ;  Barton  v.  Bar- 
bour, 104  U.  S.  126. 

224.  See,  in  this  connection,  In  re  Shaw 
(D.  C.  Pa.),  6  Am.  B.  R.  499,  109  Fed.  780. 
Consult  also  In  re  Merrill,  Fed.  Cas.  9,466; 
In  re  Moore,  Fed.  Cas.  9,752;  Canhy  v.  Mc- 
Lpar,  Fed.  Cas.  2,378. 

Oral  confe88ion.s,  denied  and  uncorroho- 
nited,  are  not  sufficient  to  support  a  claim. 
In  re  Kaldenberg  (D.  C,  N.  Y.),  5  Am.  B. 
K.  f),  105  Fed.  232. 

225.  Compare  the  Equity  Rules.  See 
bIho  In  re  Keller  (D.  C,  Iowa),  6  Am.  B. 
K.  334,  109  Fed.  118. 

Expiration  of  time  to  file  answer. — 
Where  the  time  allowed  a  claimant  to  file 


an  answer  to  a  petition  to  expunge  his 
claim  expires  without  an  answer  being 
filed,  an  application  for  leave  to  file  an 
answer,  made  after  the  trustee  has 
presented  all  his  testimony,  is  properly 
denied.  In  re  Lewis,  Eck  &  Co.  (D.  C, 
Pa.),  18  Am.  B.  R.  657,  153  Fed.  495. 

226.  In  re  Peacock  (D.  C,  No.  Car.),  24 
Am.  B.  R.  159,  178  Fed.  851. 

227.  See  pp.  604-611,  ante;  also  General 
Order  XXVII. 

228.  Consult  Section  Sixty -three,  post. 

229.  Compare  In  re  Little  River  Lumber 
Co.  (D.  C,  Ark.),  3  Am.  B.  R.  682,  101  Fed. 
558 ;  Matter  of  Elk  Valley  Coal  Co.  (D.  C, 
Ky.),  31  Am.  B.  R.  545;  In  re  Troy  Woolen 
Co.,  Fed.  Cas.  14.203. 

230.  General  Order  X. 

231.  In  re  Headley  (D.  C,  Mo.),  3  Am. 
B.  R.  272,  97  Fed.  765 ;  In  re  Wise.  2  K  B. 
N.  Rep.  250;  In  re  Smith  (Rcf..  N".  Y.).  2 
Am.  B.  R.  648. 
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(2)  Recovery  of  dividends  in  such  cases. —  It  is  the  trustee's  dutj  to 
recover  a  dividend  that  h€is  been  paid,  if  a  claim  is  rejected,  or  the  pro- 
portional part,  if  it  is  reduced.  The  statute  is  silent  ^as  to  how  this  should 
be  done.  The  claimant  being  a  party,  it  would  seem  possible  to  require 
him  to  repay  as  a  pert  of  the  order  rejecting  or  reducing,  and  then,  at  the 
instance  of  the  'trustee,  proceed  in  contempt  if  the  claimant  does  not  obey. 
In  any  event,  the  trustee  can  proceed  by  suit  in  the  proper  court. 

V.  TIME  LIMITATION  ON  TH£  ALLOWANCE  OF  CLAIMS. 

a.  Purpose  and  effect  of  limitation. —  Subsection  n  i^  new  and  provides  that 
claims  cannot  be  proved  against  the  bankrupt  estate  subsequent  to  one  year 
after  the  adjudication.^  The  purpose  of  the  law  is  to  give  to  each  and 
every  creditor  one  year  after  adjudication  in  which  to  prove  and  file  his 
claim.  It  is  optional  with  him  to  do  so  or  not.  This  provision  is  intended 
4or  the  benefit  of  creditors  who  file  their  proofs  of  claim  promptly  and  to 
give  tiiem  the  benefit  of  their  own  diligence.  It  was  also  intended  to  facili- 
tate the  administration  and  settlement  of  the  assets  of  bankrupts.^  It 
has  no  application  to  an  adverse  claim  of  title  to  property  in  the  possession 
of  a  trustee;  such  a  claim  is  not  a  debt  of  the  bankrupt  or  his  estate.^*** 
If  an  appeal  is  brought  from  the  order  of  adjudication  it  has  been  held 


232.  In  re  Stein  (D.  C,  Ind.),  1  Am.  B. 
R.  662,  94  Fed.  124;  Bray  v.  Cobb  (D.  C, 
N.  Car.),  3  Am.  B.  R.  788,  100  Fed.  270; 
In  re  Shaffer  (D.  C,  N.  Gar.),  4  Am.  B.  R. 
728,  104  Fed.  982;  In  re  Rhodes  (D.  C,  Pa.), 
5  Am.  B.  R.  197,  105  Fed.  231;  In  re  Leibo- 
witz  (D.  C,  Tex.),  6  Am.  B.  R.  268,  108 
Fed.  617.  Note  also  Hutchinson  v.  Otis 
(C.  C.  A.,  1st  ar.),  8  Am.  B.  R.  382,  115 
Fed.  937;  In  re  Moebius  (D.  C,  Pa.),  8  Am. 
B.  R.  590,  116  Fed.  47;  In  re  Hawk  (C.  C 
A.,  8th  Cir.),  S  Am.  B.  R.  71,  114  Fed.  916; 
In  re  Rosenberg  (D.  C,  Pa.),  16  Am.  B.  R. 
465,  144  Fed.  442;  Steinhardt  v.  Nat.  Park 
Bank,. 19  Am.  B.  R.  72,  120  N.  Y.  App.  Div. 
255,  105  N.  Y.  Supp.  23,  revg.  18  Am.  B.  R. 
86;  Cartwright  v.  West  (Ala.  Sup.  Ct.),  26 
Am.  B.  R.  831,  citing  Collier  on  Bankruptcy 
{Hih  ed.),  pp.  812,  613.  As  to  expiration 
of  year,  see  In  re  Co-operative  Knitting 
Mills  (D.  C,  N.  Y.),  30  Am.  B.  R.  181. 

Effect  of  subsection. —  This  subdivision, 
"  while  providing  that  no  claim  shall  be 
proved  subsequent  to  one  year  after  the  ad- 
judication, provides  by  implication  and 
effect  that  any  claim  may  be  proved  within 
one  year  after  the  adjudication."  (Opin- 
ion of  referee.)     Matter  of  Bell  Piano  Co. 


(D.  C,  N.  Y.),  18  Am.  B.  R.  183,  155  Fed. 
272. 

"No  statutory  right  to  file  a  proof  of 
claim  subsequent  to  the  expiration  of  a 
year  after  adjudication  exists."  Matter  of 
Ingalls  Bros.  (C.  C.  A.,  2d  Cir.),  13  Am.  B. 
R.  512,  137  Fed.  517.  The  court  has  no 
discretionary  power  to  permit  the  filing  and 
proof  of  a  claim  after  the  expiration  of  ib& 
statutory .  period.  In  re  Sanderson  (D.  C, 
Vt.),  20  Am.  B.  R  396,  160  Fed.  278. 

An  application  by  creditors  who  were 
neither  deprived  of  an  opportunity  to  aa- 
certain  the  value  of  the  assets  and  whether 
or  not  property  had  been  concealed  or  other- 
wise improperly  disposed  of,  nor  prevented 
from  filing  their  claims  in  time,  for  leave  to 
file  and  prove  claims,  will  be  denied,  where, 
after  the  expiration  of  a  year  following  ad- 
judication, it  is  discerned  that  assets  sched- 
uled and  stated  to  be  of  no  value  are  valu- 
able. Tn  re  Peck  (D.  C,  N.  Y.),  20  Am.  B. 
R.  629,  161  Fed.  762. 

838.  In  re  Peck  (D.  C.  N.  Y.),  20  Am. 
B.  R.  629,  161  Fed.  762,  aflfd.  21  Am.  B.  R. 
707.  168  Fed.  48. 

233a.  Nawman  Co.  v.  Bradshaw  (C.  C.  A.» 
8th  Cir.),  27  Am.  B.  R.  565. 


J 


§  57-n.] 


Time  Limitation  ok  Allowance. 


746 


that  the  time  begins  to  run  from  the  d^te  of  the  dismissal  of  the  appeal.^ 
The  word  "  proved  "  must  be  read  to  include  filing  the  claim  with  the 
referee;  consequently  no  claim  can  be  allowed  against  the  bankrupt  esftate 
imlees  it  has  not  only  been  filed  but  also  filed  with  the  referee  within  one 
v(*ar  after  the  date  of  the  adjudication.^  It  has  been  held  that  a  presen- 
tation of  facte  before  the  court  establishing  the  existence  of  a  valid  claim 
against  the  bankrupt  estate  is  a  sufficient  compliance  with  the  requirement 
that  a  claim  must  be  filed  within  one  year  crfter  the  adjudication.^  It  is 
not  sufficient  that  a  sworn  statement  of  the  claim  be  made  within  the  time 
limitation,  but  such  sworn  statement  must  be  filed  or  presented  in  some 
form  in  the  bankruptcy  proceeding  to  prevent  such  claim  from  being  barred 
by  the  statute.*"  The  authorities  hold  that  the  language  of  this  subsection 
ift  more  than  a  limitation  of  time,  and  is  an  absolute  prohibition.*^  But 
this  prohibition  is  not  binding  on  the  United  States.*^  The  requirement 
is  in  line  with  the  policy  of  the  statute  to  compel  rapidity  of  administration, 
and  is  applicable  where  a  composition  has  been  effected.**®  An  exception 
$eeins  to  be  made  in  favor  of  tax  claims,  which  need  not  even  be  filed,**^ 


834.  In  re  Lee  (D.  C,  Pa.),  22  Ani.  B.  R. 
820,  171  Fed.  866. 

235.  Matter  of  Pettingill  Ck>.  (Ref., 
Mass.),  14  Am.  B.  R.  763. 

836.  Preeeiitatioii  of  facta  showing  indebt- 
edness.—In  re  Strobel  (D.  C,  N.  Y.)i  20  Am. 

B.  R.  884,  163  Fed.  787;  In  re  Roeber   (C. 

C.  A.,  2d  Cir.),  11  Am.  B.  R.  464,  127  Fed. 
122,  in  whicb  ease  a  document  inartificially 
rlrawn  setting  forth  the  amount  due  and 
(laimiog  a  lien  on  a  certain  special  fund 
<lue  the  bankrupt  was  considered  a  proof 
of  claim;  In  re  Standard  Telephone  &  Elec- 
tric Co.  (D.  C,  Wis.),  26  Am.  B.  R.  601, 
in  which  case  the  claimant  was  the  holder 
of  certain  bonds  secured  by  mortgage  given 
by  the 'bankrupt  company  and  covering  all 
its  property ;  the  mortgagee  filed  a  petition 
l)eforc  the  referee  setting  up  a  mortgage 
and  praying  that  it  be  declared  a  first  lien 
upon  the  property  of  the  bankrupt;  issue 
was  joined  on  the  petition  and  at  a  hearing 
before  the  referee  the  bonds  were  put  in 
evidence;  the  referee  found  that  the  mort- 
K^e  was  void,  but  it  was  held  that  the 
facta  presented  establinhed  a  bona  fide  in- 
<lehtedne88  and  was  sufficient  as  a  priof  of 
claim. 

237.  In  re  French  (D.  C,  Mass.),  25  Am. 
H.  R.  77,  181  Fed.  583. 

238.  Matter  of  Bimherg  (D.  C,  N.  Y.), 
^>  Am.  K  Vx.  0)01.  121  F(d.  942. 


289. 'In  re  Stover    (D.  C,  Pa.),  11  Am. 
B.  R.  345,  127  Fed.  394. 

340.  In  re  Brown   (D.  C,  Colo.),  10  Am. 
B.  R.  588,  123  Fed.  336. 

Where  a  composition  is  effected  a  bank- 
rupt may  be  heard  to  object  to  the  allow- 
ance of  the  claim  offered  for  proof  after 
the  expiration  of  the  year,  although  he  in 
good  faith  omitted  it  from  his  schedules. 
In  re  Lane  (D.  C,  Mass.),  11  Am.  B.  R. 
136,  125  Fed.  772.  But  it  was  doubted  in 
In  re  Fox  (Ref.,  Ohio),  6  Am.  B.  R.  525, 
whether  the  year's  limitation  for  proving  . 
claims  against  bankrupt  estates,  laid  down 
in  section  57-n,  had  any  application  to  com- 
position cases.  In  the  case  of  In  re  French 
(D.  C,  Mass.),  25  Am.  B.  R.  77,  181  Fed. 
583,  it  was  held  that  in  proceedings  for 
the  confirmation  of  a  composition  the  bank- 
rupt has  the  right  to  appear  in  opposition 
to  the  allowance  of  claims  which,  although 
scheduled,  had  not  been  filed  within  the 
year  and  he  would  have  this  right  even  if 
he  had  inadvertently  omitted  such  claims 
from  his  schedules:  claims  which  have  not 
been  filed  within  one  year  after  adjudication 
are  not  only  barred  from  allowance  in 
l)ankruptcy  proceedings  but  lose  all  stand- 
ing before  the  court  for  the  purpose  of 
composition. 

241.  In  re  Cleanfast  Hosiery  Co.    (Rcf., 
X.  Y. ) ,  4  Am.  B.  R.  702. 
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and  where  the  administration  was  halted  by  an  adjustment  out  of  court, 
sufficient  money  being  deposited  to  pay  all  claimants.**^  Other  exceptions 
are  made  by  the  words  of  the  sub&cction,  as  where  the  claimant  is  an  in- 
fant or  insane.  Where  a  claim  is  duly  presented  to  the  trustee  within  the 
year,  it  is  a  sufficient  compliance  with  the  requirement  of  the  statute,  al- 
though not  delivered  to  the  referee  until  after  that  time.^"  The  section  onlv 
applies  to  claims  sought  to  be  asserted  in  bankruptcy;  it  would  not  pre- 
vent the  creditor  from  setting  up  his  claim,  which  had  not  been  presented 
within  th^  year,  as  a  defense  in  an  action  bi-^ought  against  him  by  the 
trustee."* 

b.  liquidated  by  litigation. —  Another  exception  is  made  in  the  ease  of 
claims  "  liquidated  by  litigation."  ^*^     It  has  been  held  that  this  exception 


242.  In  re  Lockwood  (D.  C,  N.  Y.,  4  Am. 
B.  R.  731,  104  Fed.  794. 

243.  Orcutt  Co.  v.  Green,  17  Am.  B.  R. 
72,  204  U.  S.  96,  revg.  13  Am.  B.  R.  512 
{sub  nom.  Matter  of  IngaUs  Bros.),  see 
In  re  Co-operative  Knitting  Mi  Us  (D.  C, 
N.  Y.),  30  Am.  B.  R.  181. 

Presentation  of  claim  to  trustee. —  In  the 
case  of  Orcutt  Co.  v.  Green,  204  U.  S.  95, 
17  Am.  B.  R.  72,  revg.  13  Am.  B.  R.  512 
{sub  nom.  Matter  of  IngaUs  Bros.),  the 
court  said:  "General  Order  XXI  provides 
that  *  proofs  of  debt  received  by  any  trustee 
shall  be  delivered  to  the  referee  to  whom 
the  cause  is  referred.'  There  is  nothing  in 
that  provision  inconsistent  with  or  opposed 
to  anything  stated  in  the  bankruptcy  law 
upon  tlie  subject  and  we  must  therefore 
take  the  statute  and  the  order  and  read 
them  together,  the  order  being  simply  some- 
what of  an  amplification  of  the  law  with 
respect  to  procedure,  but  nothing  which  can 
be  construed  as  beyond  the  powers  granted 
to  the  court  by  virtue  of  the  law  itself. 
The  question  is  not  whether  any  one  but 
the  court  or  referee  can  pass  upon  a  claim 
and  allow  it  or  disallow  it.  That  must  be 
done  by  the  court  or  referee,  but  it  is  simply 
whether  a  delivery  of  a  claim  properly 
proved  to  the  trustee  is  a  sufficient  filing. 
The  law  provides  (subsection  c  of  section 
57)  that  a  claim  after  being  proved  may, 
for  the  purpose  of  allowance,  be  filed  by  the 
claimants  in  the  court  where  the  proceed- 
ings are  pending,  or  before  the  referee  if 
a  cause  has  been  refer re(^l ;  but  that  does 
not  prohibit  tlieir  being  filed  somewhere 
else  prior  to  their  allowance  and  the  order* 


in  bankruptcy  in  substance  provides  that 
they  may  be  filed  after  being  proved  with 
the  trustee.  Such  order  is  equivalent  to 
saying  that  proofs  of  debt  or  claim  may  be 
received  by  the  trustee.  When  they  are  so 
received  by  him  they  are  in  legal  effect 
received  by  the  court,  whose  official  the 
trustee  is.  Having  been  received  by  the 
trustee  under  authority  of  law,  the  proofs 
of  debt  are  thereby  sufficiently  filed  so  far 
as  creditors  are  concerned  and  it  is  the  duty 
of  the  trustee  to  deliver  them  to  the  ref- 
eree. If  a  trustee  inadvertently  neglects 
to  perform  that  duty  it  is  the  neglect  of 
an  officer  of  tlie  court  and  the  creditors  are 
in  no  way  responsible  therefor.  The  pres- 
entation and  filing  having  been  made  within 
the  time  provided  for  and  with  one  of  the 
proper  officers,  his  failure  to  deliver  to  the 
referee  cannot  be  lield  to  be  a  failure  on  the 
part  of  the  creditor  to  properly  file  his 
proofs."  In  the  case  of  Matter  of  Keseler 
(C.  C.  A.,  2d  Cir.),  25  Am.  B.  R.  512,  1S4 
Fed.  51,  it  was  held  that  where  a  proof  of 
claim  against  a  bankrupt  estate  has  been 
delivered  to  its  trustee,  the  claim  is  suffi- 
ciently filed  and  it  is  the  duty  of  the  trus- 
tee to  deliver  it  to  the  referee. 

244.  Norfolk  &  W.  R.  Go.  v.  Graham  (C. 
C.  A.,  4th  Cir.),  16  Am.  B.  R.  610,  145  Fed. 
809. 

245.  Liquidation  by  litigation. —  Where 
in  a  litigation  as  to  property  in  possession 
of  the  bankrupt  at  adjudication,  it  is  de- 
termined, more  than  a  year  thereafter,  that 
the  transaction  by  which  delivery  of  thf 
property  was  made  constituted  a  sale  suffl- 
rient  to  pass  the  title,  the  defeated  claim- 
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should  be  interpreted  as  if  it  read :  "  If  the  final  judgment  therein  is 
rendered  within  thirty  days  l)efore  the  expiration  of  such  time  or  at  any 
time  thereafter.''  ^^^  The  phrase  *^  liquidated  by  litigation  '■  is  general,  and 
the  object  of  the  exception  which  is  made  to  the  statutory  limit  of  tim.^ 
i3  plainly  ix>  allow  the  proof  of  the  claim  after  the  expiration  of  a  year 
by  a  creditor  who  during  that  time  was  engaged  in  litigation  with  the 
bankrupt's  estate  concerning  its  liability  to  him.^*^  A  suit  to  recover  a 
preference  is  a  "  litigation  "  within  the  meaning  of  this  clause,  and  after 
judgment  against  a  creditor  in  such  suit,  he  may  prove  his  claim  within 
sixty  days  thereafter.***     An  agreement  by  a  secured  creditor  and  truste*^ 


ant  may  prove  for  purchase  price  as  a  claim 
"  liquidated  by  litigation  "  within  this  sec- 
tion. In  re  Landis  (D.  C,  Pa.)}  19  Am. 
B.  R.  420,  156  Fed.  318.  A  creditor's  claim 
under  a  chattel  mortgage,  recorded  in  the 
wrong  county,  having  been  defeated,  and 
his  claim  of  ownership  of  property  in  pos- 
session of  the  bankrupt  having  been  deter- 
mined against  him  under  decisions  made 
more  than  a  year  after  his  adjudication  in 
bankruptcy,  his  claims  may  be  allowed  un- 
der this  subdivision.  In  re  Strobel  (D.  C, 
N.  Y.),  20  Am.  B.  R.,  884,  160  Fed.  916. 
As  to  effect  of  portion  of  claim  being  "  liqui- 
dated by  litigation,"  see  In  re  Venstrom 
(D.  C,  Wash.),  30  Am.  B.  R.  569. 

M6.  Powell  V.  Leavitt  (C.  C.  A.,  Ist  Cir.), 
18  Am.  B.  R.  10,  150  Fed.  89;  In  re  Keyes 
(D.  C,  Mass.),  20  Am.  B.  R.  183,  160  Fed. 
763. 

Action  to  eaUblish  validity  of  mortgage. 
—  Where,  in  an  action  brought  by  a  cred- 
itor in  the  State  court  to  establish  the 
validity  of  a  mortgage  upon  a  bankrupt's 
stock-in-trade,  the  final  judgment  was  ren- 
dered in  favor  of  the  trustee  after  the  ex- 
piration of  the  year  subsequent  to  the  bank- 
rupt's adjudication,  declaring  such  mort- 
gage to  be  an  invalid  preference,  the  claim 
of  the  creditor  is  "  liquidated  by  litigation  " 
within  the  meaning  of  section  57-n,  and  he 
is  entitled  to  prove  the  same  as  an  un- 
secured debt  at  any  time  within  sixty  days 
of  the  rendition  of  the  judgment  in  the  ac- 
tion in  the  State  court.  Powell  v.  Leavitt 
(C.  C.  A.,  Ist  Cir.),  18  Am.  B.  R.  10,  150 
Fed.  89.  It  has  been  held,  however,  that  if 
a  secured  creditor  delays  filing  his  claim 
until  after  the  year  because  the  security  is 
being  liquidated,  he  loses  all   right  to  file 


it.  In  re  Sampter  (C.  C.  A.,  2d  Cir.),  22 
Am.  B.  R.  357,  170  Fed.  938,  96  C.  C.  A.  98. 
See  also  In  re  Baker  Notion  Co,  (D.  C,  N. 
Y.),  24  Am.  B.  R.  808,  180  Fed.  9^. 

M7.  In  re  Noel  (C.  C.  A.,  Ist  Cir.),  18 
Am.  B.  R.  10,  150  Fed.  89,  revg.  16  Am. 
B.  R.  457. 

The  liqmdfttion  intended  is  the  determina- 
tion in  the  bankruptcy  court  or  elsewhere 
of  the  amount  or  validity  of  a  claim  de- 
posited by  the  trustee,  or,  at  the  time  of  the 
bankruptcy,  not  of  such  a  nature  as  to  be 
capable  of  exact  measurement  in  terms  of 
dollars.  Matter  of  Damon  &  Co.  <Ref.,  N. 
Y.),  14  Am.  B.  R.  809;  First  National  Bank 
of  Atlanta  v.  Cameron  (C.  C.  A.,  5th  Cir.), 

31  Am.  B.  R.  209.  As  to  the  meaning  of 
words  "  liquidated  "  by  "  litigation "  see 
the  following  cases:  Hutchinson  v.  Otin 
(C.  C.  A.,  Ist  Cir.),  8  Am.  B.  R.  382,  115 
Fed.  937,  s.  c.  in  Supreme  Court,  10  Am.  B. 
R.  135,  190  U.  S.  552;  In  re  Prindle  Pump 
Co.  (D.  C,  N.  Y.),  10  Am.  B.  R.  405;  In 
re  Mertens  (C.  C.  A.,  3d  Cir.),  16  Am,  B.  R. 
825,  147- Fed.  177;  In  re  Noel  (C.  C.  A.,  Ist 
Cir.),  18  Am,  B.  R.  10,  160  Fed.  89;  In  re 
Keyes  (D.  C,  Mass.),  20  Am.  B.  R.  183, 
185,  160  Fed.  763.  A.  claim  for  a  deficiency 
arising  upon  the  foreclosure  of  a  mortgage 
within  a  year  after  the  mortgagor's  ad- 
judication is  not  provable  after  the  expira- 
tion of  that  period.  In  re  Sampter  (C.  C. 
A.,  2d  Cir.),  22  Am.  B.  R.  357,  170  Fed. 
938. 

248.  In  re  Coventry-Evans  Furniture  Co. 
(D.  C,  N.  Y.),  22  Am.  B.  R.  623,  171  Fed. 
673.    See  also  In  re  Lange  Co.  (D.  C,  la.), 

32  Am.  B.  R.  414,  170  Fed.  114;  Matter  of 
Cahill  (D.  C,  Ohio),  30  Am.  B.  R.  794. 
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in  bankruptcy  as  to  the  value  of  the  creditor's  security,  made  pending  a 
litigation  in  the  State  courts  in  which  both  were  parties,  constitutes  a  liqui- 
dation by  litigation.^^**  Wheiv  it  is  sought  to  establis-h  the  validity  of  a 
mortgage  upon  the  bankrupt's  .property  in  a  proceeding  before  the  referee, 
and  it  is  decided  by  the  referee  that  such  mortgage  is  void,  the  decision 
is?  a  process  of  "  liquidation,"  ao  as  to  authorize  the  filing  by  the  mortgagee 
of  a  claim  as  an  unsecured  creditor  within  sixty  days  after  the  question 
was  determined.***  The  provision  applies  to  a  case  where  a  creditor  has 
claimed  to  hold  a  security  and  has  litigated  that  question  and  been  de- 
feaited;  in  such  a  case  the  creditor  may  thereafter  prove  as  a  general 
creditor.^®  The  litigation  referred  to  means  litigation  between  the  claim- 
ants and  the  bankrupt.*^  The  words  "  such  time  "  refer  to  the  one  year 
after  or  following  adjudication.^  If  the  final  judgment  is  rendered  more 
than  thirty  days  before  the  expiration  of  the  period  of  one  year  after  the 
adjudication,  the  claim  of  the  creditor  will  be  barred  unless  he  files  the 
siime  prior  to  the  expiration  of  the  year.^  If  final  judgment  in  the  liti- 
i'ation  was  rendered  within  the  period  of  thirty  days  before  the  expiration 
or  the  year,  the  claim  must  be  filed  within  sixty  days  after  the  rendition  of 
the  judgment.** 


84aa.  First  National  Bank  of  Atlanta  ▼. 
Cameron  (C.  C.  A.,  5th  Cir.),  31  Am.  B.  R. 

695. 

849.  In  re  Standard  Telephone  &  Electric 
Co.   (D.  C,  Wis.),  26  Am.  B.  R.  601. 

250.  Matter  of  Salvator  Brewing  Co.  (D. 
C,  N.  Y.),  26  Am.  B.  R.  21,  citing  In  re 
Keyes  (D.  C,  Mass.),  20  Am.  B.  R.  183, 
160  Fed.  763;  In  re  Strobel  (D.  C.  N.  Y.), 

20  Am.  B.  R.  884,  163  Fed.  787:  Keppel  v. 
Tiffin  Savings  Bank,  197  U.  S.  356,  13  Am. 
B.  R.  552;   Page  v.  Rogers,  211  U.  S.  575, 

21  Am.  B.  R.  496. 

851.  In  re  Thompson's  Sons  (D.  C,  Pa.), 
10  Am.  B.  R.  581,  123  Fed.  174.  holding 
that  where  the  amount  of  the  bankrupt's 
debt  is  not  in  controversy,  the  fact  that 
litigation  ensues  between  the  creditor  and 
the  surety  of  the  bankrupt  to  determine 
the  surety's  liability  does  not  make  the 
claim  of  the  surety  against  the  bankrupt 
estate  one  "liquidated  by  litigation;"  In 
re  Pittsburg  Industrial  Iron  Works  (Ref., 
Pa.),  22  Am.  B.  R.  ^51:  In  re  Daniel    (D. 


C,  Tex.),  29  Am.  b.  R.  884,  holding  that 
where  the  litigation  was  ad  between  the 
claimant  and  third  parties  as  to  securities 
held  by  the  claimant  it  was  not  a  "  liqui- 
dation by  litigation,"  so  as  to  permit  proof 
bv  the  claimant  after  his  claim  to  the  se- 
curities  had  been  decided,  in  part,  adversely 
thereto. 

808.  In  re  Peck   (D.  C,  N.  Y.),  20  Am. 

B.  R.  629.  161  Fed.  762.  See  Matter  of 
Damon  &  Co.  (Ref.,  N.  Y.),  14  Am.  B.  R. 
809. 

858.  In  re  Sampter  (C.  C.  A.,  2d  Cir. I, 
22  Am.  B.  R.  357,  170  Fed.  938,  96  C.  C.  A. 
98. 

854.  Additional  sixty  days,  when  to  cotu- 
mence. —  In  re  Clover  Creamery  Ass'n  (C. 

C.  A.,  7th  Cir.),  23  Am.  B.  R.  884,  176  Fed. 
907,  holding  a  claim  to  be  barred  because 
not  filed  within  sixtv  days  after  the  rendi- 
tion  of  judgment  in  an  action  brought  in 
the  State  court  liquidating  the  claim.  But 
see  Matter  of  Eldred  (D.  C,  N.  Y.),  19 
Am.    B.    R.    52,    155    Ffd.    686.    where   the 
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c.  Proof  after  expiration  of  year. —  A  claim  maj  be  offeored  for  proof  after 
the  expiration  of  the  yt>ar  where  the  delay  in  its  presentation  was  caused 
by  the  frand  of  the  bankrupt  in  so  preparing  his  eeheduks  as  to  lead 
creditors  to  believe  that  there  was  practically  no  estate  for  distribution.^ 
The  statute  was  inteud<d  to  affect  the  right  of  a  tardy  creditor  to  pix>ve 
in  competition  with  creditoi's  who  had  been  diligent,  not  the  right  of  a 
bankrupt  to  prevent  the  payment  of  a  creditor  whose  tardiness  had  been 
ciiused  by  the  bankrupt's  own  fraud.^^  The  section  must  be  strictly  con- 
strued to  carry  into  effect  its  evident  purpose.  The  expiration  of  the  year 
tirminates  the  jurisdiction  of  the  court  in  respect  to  the  filing  of  claims.**®* 
The  fact  that  the  bankrupt  has  fraudulently  concealed  assets  may  not  be 
relied  upon  to  extend  the  time  within  which  claims  may  be  proved.*"^     The 


court  flaid:  "Claims  shall  not  be  proved 
against  a  bankrupt  estate  subsequent  to  one 
year  after  the  adjudication  except  in  a  case 
of  litigation,  when  ninety  days  additional 
may  possibly  be  added;  and  in  the  case  of 
infancy  or  insanity  a  ereditor  laboring  un- 
der theae  disabilities  without  notice,  may 
have  six  months  longer  within  which  to 
file  a  claim."  This  statement  of  the  court 
was  not  essential  to  the  determination  of 
the  question  at  issue  and  may  not  be  con- 
sidered controlling  upon  this  question.  The 
language  of  the  subsection  clearly  indicates 
that  the  additional  sixty  days'  time  begins 
to  run  at  the  date  of  the  rendition  of  the 
judgment. 

855.  In  re  Towne  (D.  C,  Mass.),  10  Am. 
B.  R.  284,  183  Fed.  313.  The  construction 
of  section  57-n  forbidding  proofs  subsequent 
to  one  year  after  adjudication  i»  too  narrow. 
National  Bank  ▼.  Williams  (C.  C.  A.,  5th 
Cir.),  20  Am.  B.  R.  79,  85,  159  Fed.  615. 
Compare  In  re  Peck  (C.  C.  A.,  2d  Cir.),  81 
Am.  B.  R.  707,  168  Fed.  48.. 

856.  In  re  Hawk  (C.  G.  A.,  8th  dr.), 
8  Am.  B.  R.  71,  114  Fed.  916;  In  re  Moe- 
bius  (D.  C,  Pa.),  8  Am.  B.  R.  590,  116 
Fed.  47;  In  le  Leibowitz  (D.  C,  Tex.), 
6  Am.  B.  R.  268,  108  Fed.  617;  In  re 
Rhodes  (D.  0.,  Pa.),  5  Am.  B.  R.  197,  105 
Fed.  231;  In  re  Shaffer  (D.  C,  N.  Car.), 
4  Am.  B.  R.  728,  104  Fed.  982;  Bray  v. 
Cobb  (D.  C,  S.  Car.),  3  Am.  B.  R.  788,  100 


Fed.  270;  Matter  of  Knoseo  (D.  C,  Ohio), 
81  Am.  B.  R4  238. 

85ea.  In  re  Knoseo  (D.  C,  Ohio),  31  Am. 
B.  R.  238. 

857.  Effect  of  concealment  of  assets. — 
In  the  case  of  In  re  Meyer  (D.  C,  Or.). 
25  Am.  B.  R.  44,  181  Fed.  904,  the  court 
said :  "  Section  57-n  of  the  Bankruptcy 
Act  80  fi|  as  applicable  here  provides  '  that 
no  claim  shall  be  proved  against  a  bank* 
rupt  subsequent  to  one  year  after  adjudi- 
cation.* This  provision  has  been  repeatedly 
construed  by  the  courts  and  they  are  prac- 
tically agreed  that  it  is  more  than  a  limi- 
tation and  is  prohibitory  and  that  the 
courts  have  no  power  or  discretion  to  ex- 
tend the  time  therein  specified  or  permit 
the  proof  of  claims  after  the  expiration  of 
the  year,  even  if  the  claimant  has  be^ii 
misled  by  the  fraudulent  concealment  of 
assets  of  the  bankrupt.**  See  also  In  re 
Peck  (0.  C.  A^  2d  Cir.),  21  Am.  B.  R. 
707,  168  Fed.  48,  93  C  C.  A.  470;  In  re  In- 
galls  Bros.  (C.  C.  A.,  2d  Cir.),  13  Am.  B. 
R.  512,  137  Fed.  517,  70  C.  C.  A,  101; 
In  re  Muskoka  Lumber  Co.  (D.  C,  N.  Y.), 
11  Am.  B.  R.  761,  127  Fed.  886;  In  re 
Shaffer  (D.  C,  N.  Car.),  4  Am.  B.  R.  728, 
104  Fed.  982. 

In  the  case  of  In  re  Paine  (D.  C,  Kt.)» 
11  Am.  B.  R.  351,  127  Fed.  246,  the  court 
said:     "  It  may  well  be  that  Congress  cmuII 
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time  may  not  be  extended  where  the  creditor  fails  to  file  proof  of  bis 
claim  because  acting  under  the  advice  of  counsel  he  believed  that  his 
rights  under  an  attachment  might  be  prejudiced,^  nor  where  the  delay 
was  caused  by  the  creditor's  attempt  to  establish  a  lien  on  the  bankrupt's 
property,^^®  nor  where  the  creditor's  failure  to  make  and  file  his  claim  in 
time  was  due  solely  to  accident  and  mistake,^^  nor  where  the  creditor  claims 
he  was  misled  by  the  schedules,  which  stated  that  a  particular  asset  was  of 
little  or  no  value.^*^  It  has  been  suggested,  however,  that  the  statute  would 
not  run  against  the  claim  of  a  creditor  who  had  sought  to  maintain  as 
valid  an  alleged  preferential  payment  but  had  not  succeeded.^'^  Where  a 
creditor  has  been  compelled  to  surrender  a  voidable  preference  he  will  be 
permitted  to  prove  his  claim  after  the  expiration  of  a  year,^®  The  faet 
that  the  creditor  did  not  receive  the  required  notice,  and  within  the  period 
of  one  year  had  no  knowledge  of  the  bankruptcy,  ddes  not  audiorize  a 
proof  of  the  claim  after  the  expiration  of  such  period.^®*  The  filiitg  of  a 
clear  statement  of  the  claim  in  writing,  duly  verified,  within  the  year  is 
sufficient,  even  though  it  may  be  liquidated  and  allowed  after  that  time.*^ 

d.  Effect  of  amendment. — As  has  already  been  noted,^^  a  claim  wKch  is 
filed  within  the  required  time  may  be  amended  even  after  the  exj^ration 
of  a  year.**^     But  where  the  claim  has  been  imconditionally  withdrawn, 


with  wiedom  have  put  into  the  Ulaiifle  an 
exception  covering  cases  where  there  had 
been  a  fraudulent  concealment  of  assets; 
but  that  was  a  matter  exclusively  for  Con- 
gress to  determine  and  not  for  the  courts 
to  remedy.  This  court  at  least  assumes 
no  power  to  interpolate  an  exception,  and 
thus  put  into  the  statute  what  Congress  de- 
clined to  embrace  therein.  The  language 
of  the  clause  is  plain  and  unequivocal. 
There  is  no  ambiguity  about  it  and  it  ad- 
mits of  no  coiistruction.  The  decisions  are 
equally  clear  to  the  effect  that  no  proof  of 
debt  can  be  made  after  the  expiration  of 
one  year  after  the  adjudication,  except 
in  those  instances  where  the  period  is  ex- 
tended by  the  act  to  not  exceeding  one  year 
and  six  months." 

26a.  In  re  Baird  &  Co.  (D.  C,  Pa.),  18 
Am.  B.  R.  228,  154  Fed.  215. 

259.  In  re  Noel  (D.  C,  N.  H.),  16  Am. 
B.  R.  457,  144  Fed.  439. 

260.  In  re  Sanderson  (D.  C,  Vt.),  20 
Am.  B.  R.  396,  160  Fed.  278. 

261.  In  re  Peck  (C.  C.  A.,  2d  Cir.),  21 
Am.  B.  R.  707,  168  Fed.  48,  affg.  20  Am. 
B.  R.  629,   161  Fed.  762. 

262.  In -re  Fagran  (D.  C,  S.  Car.),  15 
Am.  B.  R.  520,  140  Fed.  758.  Contra:  In 
re  Kempter  (D.  C,  la.),  15  Am.  B.  R.  675, 
142  Fed.  210;  Matter  of  Damon  (Ref., 
N.  Y.),  14  Am.  B.  R.  809. 


268.  In  re  Lange  Co.  (D.  C,  Ia.>,  22  Am. 
B.  B.  414,  170  Fed.  114,  in  which  case  the 
court  holds  that  the  Supreme  Court  of  the 
United  States  does  not  regard  the  claims 
of  creditors  who  have  been  deprived  of 
merely  voidable  preferences  by  the  judg- 
ment of  a  court  at  the  suit  of  the  trustee, 
as  falling  within  the  provisions  of  section 
57-n,  but  as  clainis  accruing  under  section 
67-g,  at  the  time  the  preference  is  surren- 
dered or  the  creditor  is  deprived  thereof 
by  the  judgment  of  the  court,  and  that  they 
may  be  proved  and  allowed  before  the  set- 
tlement of  .the  estate. 

264.  Matter  of  Pr indie  Pump  Co.  (Ref., 
N.  Y.),  10  Am.  B.  R.  405;  In  re  Muskoka 
Lumber  Co.  (D.  C,  N.  Y.),  11  Am.  B.  R. 
761,  127  Fed.  886. 

266.  In  re  Mertens  <C.  C.  A.,  2d  Cir.). 
16  Am.  B.  R,  825,  147  Fed.  177. 

Where  a  wife  succeeds  in  an  action 
against  her  husband  and  his  trustee  in 
bankruptcy,  commenced  within  a  year  after 
adjudication,  her  claim  is  "  proven  "  within 
the  meaning  of  the  act.  Buckingham  v. 
Estes  (C.  C.  A.,  6th  Cir.),  12  Am.  B.  R. 
182,  128  Fed.  584. 

266.  See  ante,  p.  719. 

267.  Hutchinson  v.  Otis,  10  Am.  B.  R. 
135,  190  U.  S.  552;  Buckingham  v.  Bates 
(C.  C.  A.,  6th  Cir.),  12  Am.  B.  R,  182,  128 
Fed.  584;   In  re  Schiebler   (D.  C,  N.  Y.), 
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a  like  claim,  but  for  a  different  amotmt,  cannot  be  filed  after  the  expiration 
of  the  year,  upon  the  theory  that  it  is  an  amended  claim.^^  Nor  will  an 
amendment  be  allowed  where  it  changes  a  claim  from  one  against  a  partner- 
ahip  to  one  against  the  estate  of  an  individual  partner.^®^ 

VI.  EFFECT  OF  PROOF  AUD  ALLOWANCE. 

a.  In  general. —  Under  the  former  law,  a  creditor  who  proved  his  claim 
could  not  proceed  thereon  in  another  court.^®  This  is  not  the  law  now. 
He  can  proceed,  though  he  will  usually  be  halted  by  a  stay.^^  He  becomes, 
however,  a  party  to  the  bankruptcy  proceeding,  with  all  that  that  condition 
implies.^^  If  his  claim,  voluntarily  filed,  is  disallowed  it  is  a  bar  to  a 
suit  against  the  bankrupt  on  the  same  cause  of  action  in  another  jurisdic- 
tion.^^ A  reservation,  in  a  customer's  proof  of  claim,  of  whatever  rights 
he  has  against  the  bankrupts  on  account  of  their  failure  to  return  stock 
covered  by  a  receipt,  does  not  preclude  him,  after  discovery  that  his  shares 
of  stock  have  been  returned  to  the  trustee,  from  reclaiming  them  as  his 


own. 
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b.  Waiver  of  lien, —  A  creditor's  lien  may  be  waived  by  the  proof  and  al- 
lowance of  his  claim.^^    How  far  a  proof  of  debt  that  is  not  affected  by 


21  Am.  B.  R.  309.  Contra:  In  re  Kempter 
(D.  C,  la.),  15  Am.  B.  R.  675,  142  Fed. 
210. 

Amendment  after  one  year  period. — A 
proof  of  claim  which  is  defective  in  some 
substantial  particular  may  be  amended  sub- 
sequent to  the  expiration  of  one  year  after 
adjudication,  although  the  effect  of  such 
amendment  may  be  that  proof  of  claim  is 
thereby  effectively  made  only  after  the 
year  Hmited  by  subsection  n.  Matter  of 
Kessler  (C.  C.  A.,  3d  Cir.),  25  Ain.  B.  R. 
512.  184  Fed.  51.  See  also  In  re  Standard 
Telephone  &  Electric  CJo.  (D.  C,  Wis.),  26 
Am.  B.  R.  601.  Where  one  wishes  to  amend 
a  claim  after  the  expiration  of  the  period, 
there  must  be  some  claim,  already  proven, 
to  amend;  the  mere  scheduling  of  a  debt 
by  a  bankrupt  does  not  constitute  a  debt 
which  is  subject  to  amendment.  In  re 
Basha  ft  Son  (D.  C,  N.  Y.),  27  Am.  B.  R. 
435,  revd.  29  Am.  B.  R.  225,  where  the  court 
held  that  the  amendment  should  have  been 
permitted  since  it  appeared  that  the  credi- 
tor's claim  had  been  recognized  by  the  court 
in  a  proposed  settlement  of  claims  against 
the  bankrupt  out  of  the  proceeds  of  a  re- 
ceiver's sale  of  the  bankrupt's  assets. 

288.  In  re  Stevens  (D.  C,  Vt.),  5  Am. 
B.  R.  806,  107  Fed.  243;  In  re  Thompson's 
Sons  (D.  C,  Pa.),  10  Am.  B.  R.  681,  123 
Fed,  174. 

289.  In  re  McCallum  ft  McCallum  (D.  C.» 
Pa.),  11  Am.  B.  R.  447,  127  Fed.  768. 


270.  Act  of  1867,  9  21;  In  re  Meyers,  Fed. 
Gas.  9,518;  Cook  v.  Coyle,  113  Mass.  252. 

971.  See  pp.  273-275,  ante;  In  re  Buchan's 
Soap  Corporation  (D.  C,  N.  Y.),  22  Am. 
B.  R.  382,  169  Fed.  1017. 

272.  W^iswall  v.  Campbell,  93  U.  S.  347. 
Compare  In  re  Jones,  Fed.  Cas.  7,447;  In 
re  John  J.  Coffey  (D.  C,  N.  Y.),  19  Am. 

B.  R.  148;  In  re  Kenyon  (D.  C,  Ohio),  19 
Am.  B.  R.  195,  156  Fed.  863,  citing  Collier 
on  Bankruptcy  (6th  *Ed.),  437,  and  hold- 
ing that  a  claimant  may  not  rescind  his 
agreement  after  proof  of  his  claim. 

273.  Hagardine,  etc.,  Co.  v.  Hudson    (C. 

C.  A.,  8th  Cir.),  10  Am.  B.  R.  225,  122  Fed. 
232,  affg.  6  Am.  B.  R.  657. 

274.  Thomas  v.  Taggart  (Sup.  Ct.),  209 
U.  S.  385,  19  Am.  B.  R.  710,  affg.  17  Am. 
B.  R  467;  Matter  of  Berry  ft  Co.  (C.  C. 
A.,  2d  Cir.),  23  Am.  B.  R.  27,  174  Fed.  409, 
holding  that  where  a  customer  of  a  firm  of 
stockbrokers,  with  full  knowledge  of  all 
the  facts,  elects  to  prove  against  their  es- 
tate in  bankruptcy,  for  the  value  of  corpo- 
rate stock  hypothecated  by  them,  he  can- 
not subsequently  claim  the  stock  or  its 
profits  specifically. 

875.  A  lien  created  by  the  commencement 
of  a  judgment  creditor's  action  within  the 
four  months'  period  to  set  aside  an  alleged 
fraudulent  transfer  by  a  bankrupt  is  waived 
by  the  proof  and  allowance  of  the  creditor's 
claim  upon  his  judgment  in  the  bankruptcy 
proceeding  without  a  disclosure  of  the  pend- 
ency of  the  action.    Dunn   Salmon  Co.   v. 
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a  discharge  amounts  to  a  waiver  has  not  yet  been  much  discussed  under 
the  present  law.  Under  former  laws,  providing  for  such  a  debt  did  not  estop 
the  creditor  from  asserting  it  against  after-acquired  property .^^ 


Pillmore,  19  Am.  B.  R.  172,  56  Misc.  546, 
106  N.  Y.  Supp.  546.     See  Sesaler  v.  Pa- 
ducah  Distilleries  Co.   (C.  C.  A.,  5th  Gir.), 
21  Am.  B.  R.  723,  168  Fed.  44. 
27e.  In  re  Robinson,  Fed.   Gas.   11,939; 


In  re  Glews,  Fed.  Gas.  2,891;  McBean  v. 
Fox,  1  lU.  App.  177.  The  opposite  was  true 
tinder  the  law  of  1841.  Chapman  v.  For- 
syth, 2  How.  202.  See  also  Clay  v.  Smith, 
3  Pet  411. 
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SECTION    FirTT-EIOHT* 


NOTICE  TO  CREDITORS. 

§  58.  Notice  to  creditors. — a  Creditors  shall  have  at  least  ten 
days '  notice  by  mail,  to  their  respective  addresses  as  they  appear  in 
the  list^of  creditors  of  the  bankrupt,  or  as  afterwards  filed  with  the 
papers  in  the  case  >  by  the  creditors,  nnless  they  waive  notice  in 
writing,  of  (1)  all  examinations  of  the  bankrupt;  (2)  all  hearings 
upon  applications  for  the  confirmation  of  compositions;  (3)  all  meet- 
ings of  creditors;  (4)  all  proposed  sales  of  property;  (5)  the 
declaration  and  time  of  payment  of  dividends;  (6)  the  filing  of 
the  final  accounts  of  the  trustee,  and  the  time  when  and  the  place 
where  they  will  be  examined  and  passed  upon ;  (7)  the  proposed  com- 
promise of  any  controversy;  (8)  the  proposed  dismissal  of  the  pro- 
ceedings, and  (9)  there  shall  he  thirty  days'  notice  of  all  applications 
for  the  discharge  of  bankrupts.^ 

b  Notice  to  creditors  of  the  first  meeting  shall  be  published  at 
least  once  and  may  be  published  such  number  of  additional  times 
as  the  court  may  direct;  the  last  publication  shall  be  at  least  one 
week  prior  to  the  date  fixed  for  the  meeting.  Other  notices  may  be 
published  as  the  court  shall  direct 

c  All  notices  shall  be  given  by  the  releree,  tiniese  otherwise 
ordered  by  the  judge. 


Analogous  provisions:    In  U.  S.:    As  to  notices  of  first  meeting,  Act  of  1867,  |  11,  R.  S., 
S  5019;  As  to  notice  of  filing  trustee's  account,  Act  of  1867,  f  28,    R.  S.,  |  5096;  As 
to  notice  of  dividends,  Act  ol  1867,  §  27,  R.  S.,  §  5102;  Act  of  1841,  f  9;  Act  of 
1800,  §  29;  As    to   notice  of  application  for  discharge,  Act  of  1867,  (   29,  R.  S., 
§  5109;  Act  of  1841,  §  4;  As  to  notice  of  application  for  confirmation  of  composi- 
lions,  R.  S.,  §  5103A;  As  to  notice  of  meetings  in  general.  Act  of  1867,  |  17,  R.  S., 
§  5094. 
In  Eng.:     Generally  to  different  sections,  to  Schedule  I  and  the  General  Rules;  there 
is  no  corresponding  single  section  on  notices  in  the  English  act. 
Cross-references:     To  the  law:     Examinations  of  bankrupts,  how  conducted,  $  7(9);  ex* 
aminatibn  of  bankiiipt  and  other  persons,  §  21-a. 
Applications  for  the  confirmation  of  compositions  and  hearings  thereon,  i  12-by  c 
Discharge  of  bankrupts,  application  for,  and  hearing,  §  14-b. 


*Amendment  of  1910  in   italics. 
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753  Notice  to  Cbeditoes.  [§  58. 

Cross-references:    To  the  law— Continaed: 

Meetings  of  creditors,  first  ajid  final,  {  55. 

Dividends,  declaration  and  payment,  §  65. 

Final  accounts  of  trustees,  when  made,  {  47-a(8)* 

Compromise  and  arbitration  of  controversies,  ||  26^  %T,  57-h* 

Sales  of  property  of  bankrupt  by  trustee,  {  70-b. 

Dismissal   of   proceedings,    {    59-g. 

Publication  of  notices,  where  made,  \  28. 
To  the  General  Orders:     Service  of  notices  upon  attorneys  of  creditors,  IV. 

Indemnity  for  expense  of  publishing  or  mailing  notices,  X. 

Application  for  discharge  to  be   heard  by  judge,  XII (3). 

Notice  to  trustee  of  his.  appointment,  XVI. 

Sales  of  property,  how  conducted,  XVIII. 

Creditors  may  file  designations  of  places  where  notices  may  be  seat,  XXI  (2). 
To  the  Official  Forms:    Notice  of  first  meeting  of  creditors,  No.  18. 

Notice  to  trustee  of  his  appointment,  Ko.  24. 

Notice  of  declaration  of  dividend,  No.  41.  ^""^ 

Petition  and  order  for  sale  of  perishable  property,  No.,  46. 

Notice  of  petition  for  removal  of  trustee,  No.  53. 

Order  of  notice  on  petition  for  discharge,  No.  57. 

See  also  Supplementary  Forms,  po9t;  Hagar  and  Alexander's  Bankrupt^  Forma 


SYNOPSIS  OF  SECTION. 
NOTICB   TO   ClUBDiTORS. 

I.  Notice  to  Creditors  Generally,  753. 

a.  In  general,  763. 

b.  Notkea  under  rules  and  forfnSf  753. 

0.  ConsLrudion  and  scope  of  section^  764. 

d.  When  notice  not  necesaary^  764 

e.  Combined  notices,  754. 

f .  Effect  oj  notice  on  junsdiction^  755. 

IL  When  Notice  Required,  756. 

a.  In  general,  756. 

b.  Of  examination  of  bankrupt,  755. 

c.  Of  proposed  oonfirmation  of  composition,  765. 

d.  Of  application  for  discharge,  756. 

e.  Of  proposed  sales,  766. 

f .  Of  declaration  and  payment  of  dividends,  768. 

g.  Of  filing  final  accounts,  758. 

h.  Of  a  proposed  compromise  of  a  controversy,  768. 
i.   Of  proposed  dismissal  of  a  proceeding,  768. 
j.  Of  appointment  of  receivers,  759. 
k.  Of  petition  for  attorney's  allowance,  759. 

1.  Of  filing  voluntary  petition  after  involuntary  petition,  759. 
m.  Of  meetings  generally,  760. 

m.  Notice  to  Creditors  by  Publication,  760. 

IV.  By  Whom  Notices  Are  Given,  761. 


§  58.]  Notices  Genekai.ly.  Y58 

L  NOTICE  TO  CREDITORS  GENERALLY. 

a.  In  general —  The  present  jBtatute  requires  a  notice  to  creditors  of  every 
important  step  in  a  bankrupt  proceeding.  Its  predecessor  was  somewhat 
loose  in  this  regard,  notices  being  often  discretionary,  and  the  time  and 
method  subject  to  the  direction  of  the  courts     The  pr^eut  law,  perhaps, 

w 

goes  too  far  the  other  way.  Notices  should  not  contain  the  names  of  the 
creditors  or  the  amounts  of  their  claims,  as  seems  sometimes  to  have  been 
the  practice  under  the  law  of  1867.  Subsection  a  requires  that  the  notice 
given  shall  be  (1)  by  mail,  (2)  at  least  ten  days  before  the  day  set  for  the 
meeting,  and  (3)  addressed  to  the  creditors  at  '^  their  respective  addresses  as 
they  appear  in  the  list  of  creditors  ...  or  as  afterwards  filed  with  the 
papers  in  the  case."  The  last  clause  quoted  seems  to  cover  cases  where  a 
creditor's  address  is  changed  during  the  proceeding,  or  is  found  to  have 
been  incorrect  in  the  schedules,  as  well  as  those  where  a  creditor  requires 
a  referee  to  mail  to  a  specified  address.^  Notices  may,  however,  be  waived. 
For  the  first  meeting,  the  addresses  given  in  the  schedule  should  be  used,* 
thereafter,  those  specified  on  the  proof  of  debt,  unless  a  request  giving  a 
specified  address  be  filed  as  provided  in  General  Order  XXI  (2).  The 
cases  under  the  former  law  will  be  found  of  little  value. 

b.  Koticet  under  roles  and  forms. —  The  general  orders  provide  for  notices 
in  certain  cases  and  regulate  the  method  of  service.  Notices  which  are  not 
required  by  the  act  or  the  general  orders  to  be  served  personally  on  the 
party  may  be  served  on  his  attorney.*  Property  may  be  sold  under  an 
order  of  the  court  with  or  without  notice  to  the-creditors.*^  Any  creditor 
may  file  with  the  referee  a  request  that  all  notices  to  which  he  may  be 
entitled  shall  be  addressed  to  him  at  any  place,  to  be  designated  by  the 
post-office  box  or  street  number,  as  he  may  appoint ;  and  thereafter,  and  until 
some  other  designation  shall  b&  made  by  Budi  creditor,  all  notices  shall  be  so 
addressed;  and  in  other  cases  notices  shall  be  addressed  as  specified  in  the 
proof  of  debt.^ 

The  official  forms  prescribe  the  form  of  the  notice  of  the  first  meeting,^ 
and  of  the  application  for  a  discharge.®  So  also  is  the  form  of  the  notice  to 
creditors  of  the  payment  of  a  dividend.* 

1.  See    "Analogous    ProvisionB,"    ante,  made.     In  re  Dvorak   (D.  C,  la.),  6  Am. 

2.  General  Order  XXI    (2).  B.  R.  66,  107  Fed.  76. 

3.  In  re  Schiller  (D.  C,  Va.),  2  Am.  B.  4.  General  Orders  IV. 

R.  704,  96  Fed.  400.  «.  General  Orders  XVIII. 

Where    addresses    of    creditors    are    im-  6.  General  Orders  XXI  (8). 

known. —  When  the  bankrupt  gives  a  list  7.  Official  Form  No.  18. 

of  creditors,  hut  states  that  their  addresses  8.  Form   No.   57.     Additional   forms   for 

Are  unknown,    the    referee    should    require  other   necessary   notices   will   be   found    in 

the  addresses  to  be  furnished,  or  satisfac-  ''Supplementary   Forme,"  poet, 

tory  proof  to  be  made  that  the  same  cannot  9.  Official  Form  No.  41. 
i)e  ascertained  after  due  search  had  been 
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0.  Construction  and  scope  of  section. —  Thifi  section  should  be  read  and 
construed  together  with  §  59.  The  former  enumerates  the  proceedings,  of 
which  notice  is  to  be  given  to  creditors,  and  prescribes  the  length  of  time 
of  the  notice  and  the  mode  of  giving  it  to  the  creditors,  while  the  latter 
is  particularly  directed  to  the  subject  of  filing  and  dismissing  petitions.^** 

d.  When  notice  not  necessary. —  A  notice  of  a  meeting  of  creditors  is  not 
necessary  where  the  referee  is  the  sole  judge  and  acts  independently  of 
the  creditors;  unless,  of  course,  required  by  subsection  a.  Neither  is  it 
essential,  where,  though  similar  to  or  the  negative  of  a  meeting'  of  which 
notice  is  necessary,  the  statute  does  not  specifically  require  it.  Thus,  a 
ten-day  notice  need  not  be  given  of  the  appointment  of  a  special  referee,^^ 
or  of  a  receiver,^  or  of  examinations  before  the  first  meeting,^  or  of  a 
trial  on  a  contested  claim,^*  or  of  sales  of  perishable  property,"^  or  of  the 
hearing  of  exceptions  to  the  trustee's  report  on  exemptions,^*  or  of  manj 
other  minor  steps  in  a  proceeding.^''  Indeed,  no  notice  whatever  need  be 
given  in  some  of  them.  Where  possible,  however,  the  ten-day  notice  by 
mail  should  always  be  given,  unless  otherwise  prescribed  by  the  general 
orders  or  local  rules.  Such  is  the  policy  of  the  law.  Congress  has  made 
no  provision  for  giving  notice  to  creditors  of  the  institution  of  involuntarv 
proceedings,  other  than  that  which  results  by  operation  of  law  from  the 
filing  of  the  petition.** 

e.  Combined  notices. —  Form  No.  18,  itself,  is  a  combined  notice  —  of  the 
first  meeting  and  of  the  examination  of  the  bankrupt.  It  is  possible  also  to 
notify  creditors  in  one  notice,  say,  of  (1)  a  proposed  compromise,  (2)  a  pro- 


10.  Hatter  of  Levi  k  Klauber  (C.  G.  A., 
2d  Cir.)/  15  Am.  B.  R.  294,  142  Fed.  962. 

11.  Bray  v.  Cobb  (D.  C,  N.  Car.),  1  Am. 
B.  R.  153,  91  Fed.  102. 

13.  In  re  Abrahamson  (Ref.,  N.  Y.),  1 
Am.  B.  R.  44. 

18.  Id. 

14.  Bankr.  Act,  |  57-k. 

16.  General  Order  XVIII (3). 

16.  General  Order  XVII. 

17.  In  re  Stotts  (D.  C,  la.),  1  Am.  B. 
R.  641,  93  Fed.  438,  holding  that  where  an 
attorney  is  employed  by  the  trustee  of  a 
bankrupt,  an  allowance  for  such  services 
may  be  made  by  the  referee  without  notice 
to  the  creditors. 

18.  Notice  to  creditors  of  involttntary 
proceedings. — ^In  re  Billing  (D.  C,  Ala.), 
17  Am.  B.  R.  80,  145  Fed.  395,  holdinr  that 
the  filing  of  the  petition  by  proper  parties, 
making  the  jurisdictional  allegations,  oper- 
ates as  lis  pendenSy  and  is  notice  to  all  the 
world;  Matter  of  Zotti  (Ref.,  N.  Y.),  23 
Am.  B.  R.  601,  holding  that  the  filing  of 
the  petition  was  a  command  to  all  hbving 


possession  of  property  which  the  bankrupt 
at  that  moment  owned»  to  hold  the  same 
subject  to  the  orders  of  the  court.  The 
"rem**  was  reached  by  the  filing  of  the 
petition)  no  matter  where  it  was. 

It  is  as  true  of  the  present  law  as  it 
was  of  the  act  of  1867  that  the  filing  of  the 
petition  is  a  caveat  to  all  the  world  and 
in  effect  an  attachment  and  injunction. 
Mueller  v.  Nugent,  184  U.  S.  1,  14,  7  Am. 
B.  R.  224,  269;  8tate  Bank  v.  Cox  (C.  C.  A., 
7th  Cir. ) ,  16  Am.  B.  B.  32,  143  Fed.  91. 

Oral  notice  to  a  sheriff  that  a  petition  in 
bankruptcy  has  been  filed  against  a  debtor 
whose  property  has  been  attached  and  no- 
tice of  the  appointment  of  a  receiver  in 
bankruptcy,  and  the  issuance  of  a  restrain- 
ing order  is  sufficient,  and  he '  thereafter 
deals  with  the  property  at  hia  peril.  Mat- 
ter of  Lufty  (D.  C,  N.  Y.),  19  Am.  R  R 
614,  156  Fed.  878. 

Constructive  notice.— Notice  of  facts 
which  would  incite  a  person  of  reasonable 
prudence  to  an  inquiry  under  similar  cir- 
cumstances is  notice  of  all  the- facts  whieh 
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When  Notice  Required. 
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a; 


TX)sed  sale  to  be  followed,  without  objection,  by  a  public  auction  forthwith, 
(3)  the  declaration  and  (4)  the  payment  of  a  final  dividend,  and  (5)  a 
final  meeting  to  pass  on  the  trustee's  account.^^  Notices  should  be  combined 
and  meetings  consolidated,  where  possible.^ 

f.  Effect  of  notice  on  jurisdiction. —  The  filing  of  the  petition  gives  juris- 
diction, both  in  rem  and  in  personam.^^  Failure  to  receive  the  notice  is, 
therefore,  not  an  objection  to  the  regularity  of  the  proceeding.^  The 
important  fact  under  the  present  law  is:  was  the  debt  duly  scheduled.^ 
If  so,  there  seems  to  be  jurisdiction  of  the  creditor,  even  without  notice. 
lUustrative  cases  under  the  former  law  will  be  found  in  the  foot-note.^ 

n.  WHEN  NOXIOB  BSQUimDD. 

a.  In  general. —  The  mandatory  phrasing  of  subsection  a  indicates  that  for 
all  the  proceedings  there  enumerated  the  ten-day  notice  by  mail  is  absolutely 
essential.^ 

b.  Of  examination  of  bankrupt. —  Subdivision  (1)  requires  notice  of  an 
examination  of  the  bankrupt.  This  refers  to  an  examination  under  §  7  (9)  ; 
it  may  to  one  under  §  21-a.  But  a  bankrupt  may  be  examined  at  any 
continuance  of  a  meeting  in  the  call  of  which  his  examination  has  been 
noticed,  and,  if  present  at  any  other  meeting,  he  can,  it  is  thought,  be 
examined  even  without  such  a  notice.  If  examined  for  the  purpose  of  pre- 
paring schedules,^  or  on  the  hearing  of  his  discharge,  no  notice  to  creditors 
seems  to  be  required.^ 

c.  Of  proposed  confirmation  of  composition. —  Notice  of  the  confirmation  of 
a  composition  is  required  under  subdivision  (2).    In  this  connection  §  12-b 


a  reasonably  diligent  inquiry  would  develop. 
Coder  V.  McPherson  (C.  C.  A.,  8th  Cir.),  18 
Am.  B.  R.  523,  152  Fed.  951. 

19.  For  one  of  these  notices,  see  "  Supple- 
mentary Forms,"  post;  Hagar  and  Alex- 
ander's Bankruptcy  Forms. 

20.  Justice  Brown  said  in  In  re  Price 
fD.  C.,  N.  Y.),  1  Am.  B.  R.  419,  91  Fed. 
03."),  that  "  Hereafter  the  published  and 
i^ailed  notices  of  applications  for  a  dis- 
t'barge  should  contain  a  notice  of  examina- 
tion of  the  debtor  to  avoid  the  necessity  of 
further  notice  to  all  creditors  in  case  such 
an  examination    is   allowed. 

21.  Southern  Loan  &  Trust  Co.  v,  Ben- 
^w  (D.  C,  N.  Car.),  3  Am.  B.  R.  9,  96 
F<'d.  514;  Rayl  v.  Lapham,  27  Ohio  St.  452. 

The  filing  of  the  petition  in  bankruptcy 
against  a  debtor  is  notice  to  all  his  cred- 
Hors  of  the  pendency  of  the  proceeding. 
Matter  of  Levi  &  Kfauber  (C.  C.  A.,  2d 
Cir.),  15  Am.  B.  R.  294,  296,  142  Fed. 
%2. 


28.  In  re  Stetson,  Fed.  Gas.  13,381. 

28.  See  Bankr.  Act,  S  17(3). 

84.  Thurmond  T.  Andrews,  10  Bush 
(Ky.),  400;  Heard  v.  Arnold,  56  Ga.  570; 
Pattison  t.  Wilbur,  10  R.  L  448;  In  re 
Archenbrown,  Fed.  Cas.  504. 

86.  In  re  Gilbert,  2  N.  B.  N.  Rep.  738; 
In  re  Campbell,  Fed.  Cas.  2,348. 

86.  In  re  Abrahamson  (Ref.,  N.  Y.),  1 
Am.  B.  R.  33,  holding  that  although  the 
statute  contemplates  an  examination  of 
bankrupts  at  a  time  directed,  of  which  the 
creditors  shall  have  notice,  yet  a  bankrupt 
may  be  directed  to  furnish  information  to 
aid  the  court,  and  its  officer,  the  receiver, 
in  the  preservation  of  the  estate  for  the 
benefit  of  creditors,  and  such  information 
mav  be  elicited  bv  an  examination,  and 
notice  to  the  creditors  may  be  dispensed 
with. 

27.  In  re  Price  (D.  C,  N.  Y.),  1  Am.  B. 
R.  419,  91  Fed.  635,  holding  that  the  pub- 
lished and  mailed  notices  of  application  for 
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should  be  consulted*  While  the  usual  notice  must  be  given  of  an  applica- 
tion for  the  confirmation  of  a  composition/^  it  seems  that  a  like  notice  is  not 
required  on  an  application  to  set  it  aside.    Still,  it  is  customary.^ 

d.  Of  application  for  discharge. —  Subdivision  (2)r  formerly  provided  for 
notice  of  at  least  ten  days  of  an  application  for  a  discharge.  The  amend- 
atory act  of  1910  added  a  new  subdivision  9  providing  for  a  notice  of  thirtj 
days  in  case  of  an  application  for  a  discharge.  The  Supreme  Court  has,  in 
Form  No.  57,  suggested  a  method  which  is  both  cumbersome  and,,  in  so  far 
as  it  attempts  to  take  from  the  district  judge  the  power  to  fix  the  practice,^ 
of  doiibtf ul  force.  Soxch  a  notice  should  taker  the  form  o£  a  short  show  cause 
order,  the  origiiral  signed  by  the  judge  and  attested  by  the  clerk,  the  same 
to  be  mailed  either  by  the  clerk  or  by  the  referee,  or  the  attorney  in  charge 
if  so  "  ordered  by  the  judge.''  This  practice  is  regulated  by  rules  in  the 
different  districts,^^  and,  in  some,  prior  to  the  amendatory  act  of  19(13,  fees 
were  charged  for  this  service.  Unless,  however,  there  are  district  rules 
modifying  it,  the  practice  suggested  by  the  Supreme  Court  should  be  fol- 
lowed. It  seems  that,  on  an  application  to  revoke  a  discharge,  any  notice 
fixed  by  the  court  is  sufficient.^^  Personal  notice  of  the  application  is  not 
essential  to  the  binding  force  of  a  decree  granting  a  discharge.^  A  bankrapt 
is  entitled  to  reimbursement  for  the  expense  of  notices  to  creditors  of  an 
application  for  his  discharge.^^  A  default  upon  a  motion  to  discharge  a 
judgment  will  be  opened,  where  the  creditor  did  not  have  proper  notice  of 
the  proceeding.^  Since  notice  of  an  application  for  a  discharge  is  required, 
it  is  not  necessary  to  give  notice  to  creditors  of  an  application  to  extend 
the  time  within  Which  to  make  the  application  for  the  discharge.'^ 

c.  Of  proposed  sales. —  Xotice  of  all  proposed  sales  of  property  is  required 
by  subdivision  (4).  In  this  connection  §  7(>-b  should  be  consulted.  The 
requirement  that  notice  be  given  of  every  proposed  sale  of  assets  has  proven 
an  unfortunate  restriction  on  discretion.  The  time  necessary,  substantially 
two  weeks  after  application,  often  makes  advantageous  sales  impossible. 


a  discharge  should  contain  a  notice  of  ex- 
amination of  the  debtor  to  avoid  the  ne- 
ceBBity  of  further  notice  to  aU  creditors  in 
case  such  an  examination   is  allowed. 

2S.  This,  however,  usually  takes  the 
form  of  an  order  to  show  cause,  entitled  in 
the  district  court  and  issued  by  the  clerk 
See  In  re  Hoole,  3  Fed.  496. 

29.  See  under  Section  Thirteen,  ante. 
Compare  In  re  Hamlin,  Fed.  Cas.  5,993, 

30.  That  iS|  as  in  derogation  of  Bankr. 
Act,   I   58-c. 

31.  See,  for  instance,  the  practice  in  the 
Xorthern  District  of  New  York,  1  N.  B.  N. 
124. 

32.  Compare  under  Section  Fifteen. 


38.  Hanover  National  Bank  v.  Hovses, 
186  U.  S.  181,  8  Am.  B.  R.  1. 

34.  A  bankrupt 'is  entitled  to  be  reim- 
bursed under  General  Order  X,  for  the 
amount  advanced  by  him  for  the  issuance, 
publication  and  mailing  of  necessary  no- 
tices to  creditors  of  an  application  for  hi^ 
discharge.  In  re  Hatcher  (D.  C,  Tex.), 
16  Am.  B.  R.  722,  145  Fed.  658. 

35.  Matter  of  Quackenbush,  19  Am.  B. 
R.  647,  122  App.  Div.  456,  106  N.  Y.  Supp. 
773. 

35-a.  In  re  Fritz  (D.  C,  N.  Y.),  23  Am. 
B.  R.  84,  173  Fed,  560,  holding  that  the 
matter  is  one  of  discretion,  and  notice  to 
all  creditors  does  not  seem  necessary. 
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This  difficulty  doubtless  led  to  General  Order  XVIII,  under  which  most 
sales  are  now  made.  Under  this  order  the  court  or  a  referee  may  direct  a 
private  sale,  with  or  without  notice,  for  good  and  sufficient  cause  shown.^^ 
The  word  "  perishable  "  has  been  construed  with  extreme  liberality.^^  This 
is  hardly  necessary  —  that  is,  if  General  Order  XVIII '  (2)  is  not  in 
derogation  of  the  statute  —  provided  good  cause  can  be  shown  for  a  private 
sale ;  at  least,  such  a  construction  can  fairly  be  put  upon  that  general  order. 
However,  when  substantial  loss  will  not  result,  the  command  of  the  statute 
should  be  obeyed.  If  notice  of  a  proposed  sale  is  given,  it  is  often  so  phrased 
as  also  to  give  notice  of  a  meeting  of  creditors  to  attend  a  public  sale  of  the 
property  immediately  thereafter.^®  If  an  order  of  sale  lapses  for  any  cause 
and  a  subsequent  order  of  sale  is  made^  notice  should  be  given  to  creditors 
and  lienors.^^ 


86.  Sale  without  notice;  discretion  of  ref- 
wee.— In  re  Hawkins  (D.  C,  N.  Y.),  11 
\in.  B.  R.  49,  125  Fed.  633,  holding  that  the 
•liscretionary  power  of  a  referee  directing 
a  private  sale  of  the  bankrupt's  property, 
without  notiee  to  creditors,  ought  not  to 
i>e  disturbed  unless  it  clearly  appears  that 
his  discretion  was  improvidently  exercised. 

An  order  to  seH  perishable  property,  even 
real  estate,  rests  in  the  sound  discretion  of 
the  court,  and  where  it  is  not  affirmatively 
r^hoAii  that  gross  injustice  has  been  done 
to  the  creditors,  a  sale  of  sudi  property 
at  private  sale  by  the  trustee,  will  not  be 
iisturbed  for  lack  of  notice  to  a  creditor 
•>f  the  application  for  an  order  to  sell  or 
'or  confirmation  of  the  sale.  In  re  Milne 
Mfg.  Co.  (Ref.,  N.  Y.),  21  Am.  B.  R.  468. 

Notice  of  tmstee's  sale;  sufficiency  of 
MUcation.—  The  act  of  March  3,  1893  ( 27 
•Stat.  751)9  requiring  publication  once  a 
veek  for  at  least  four  weeks  before  the 
*ale  of  real  property,  wliich  requirement 
'las  been  construed  to  mean  twenty-eight 
^JB  at  least,  does  not  bind  the  Federal 
I'ourts  in  their  administration  of  the  bank- 
niptcy  act;  and,  in  the  absence  of  reason 
to  believe  that  publication  three  days  earlier 
would  have  made  a  real  difference  for  any 
purpose,  the  publication  of  notice  of  sale 
of  a  bankrupt's  real  estate  once  a  week 
(luring  each  of  the  four  weeks  preceding 
the  time  set  for  the  sale,  the  first  publica- 
tion, however,  being  but  twenty-five  days 
before,  is  sufficient.  In  re  National  Mining 
Exploration  Co.  (D.  C,  Mass.),  27  Am* 
B.  R.  92. 

87.  In  re  Edes  (D.  C,  Me.),  14  Am.  B.  R. 
382,  384,  135  Fed.  595;  In  re  Smith,  1  N. 
B.  N.  180;  Anon.,  1  N.  B.  N.  204.  Contra: 
In  re  Beutel's  Sons    (Ref.,  Ohio),  7   Am. 


B.  R.  768,  holding  that  perishability  within 
the  meaning  of  the  term  in  bankruptcy 
involves  physical  deterioration  of  the  proiH 
erty  itself.  Mere  depreciation  in  value  is 
not  enough.  A  stock  of  hardware  cannot  be 
sold  without  notice  to  creditors  as  "  perish- 
able property "  although  by  delay  it  is 
becoming  unseasonable. 

Sale  of  building  deteriorating  in  valne.— 
Where  a  building,  used  as  a  manufacturing 
plant  by  an  involuntary  bankrupt,  was 
rapidly  deteriorating  in  value  and  was  un- 
salable, and  an  offer  was  made  therefor  of 
a  sum,  representing  its  fair  value,  which 
offer  was  conditioned  upon  conveyance 
being  made  within  a  shorter  period  of  time 
than  would  allow  notice  to  be  given  in  ac- 
cordance with  the  usual  practice  in  sales 
of  bankrupt  properties,  and  where  great 
lose  would  be  occasioned  by  failure  to 
make  the  sale,  the  court  is  justified  in  mak- 
ing an  order,  allowing  the  trustee  to  con- 
summate the  sale  without  notice,  and  a 
sale  so  made  will  not  be  set  aside.  In  ro 
Milne  Mfg.  Co.  (Ref.,  N.  Y.),  2i  Am. 
B.  R.  468. 

38.  See  discussion  under  subtitle  "  Com- 
bined Forms,"  ante,  in  this  section. 

39.  Allgair  v.  Fisher  (C.  C.  A.,  3d  Cir.), 
16  Am.  B.  R.  278,  143  Fed.  962,  holding 
that,  where  the  order  of  a  referee  author- 
izing a  private  sale  of  the  bankrupt's  prop- 
erty at  a  set  price,  within  thirty  days, 
expires  by  reason  of  the  failure  of  the  trus- 
tee to  make  the  sale,  a  sale,  made  under 
a  further  order  of  the  referee,  at  a  price 
much  less  than  the  set  price,  will  be  set 
aside,  where  it  appears  that  the  sale  and 
the  order  authorizing  it  were  made  without 
notice  to  creditors  or  lienors. 
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f.  Of  declaration  and  payment  of  dividends. —  Subdivision  (5)  requires 
notice  of  the  declaration  and  time  of  payment  of  dividends.  This  seems  to 
imply  two  meetings;  indeed,  since  the  amendatory  act  of  1903,  two  meet- 
ings are  necessary.*^  Following  the  practice  under  the  former  law,  the 
forms  include  one  to  be  used  by  the  trustee  in  instructing  creditors  to  call 
for  their  dividends.*^  This  form  is  archaic  and  rarely  used,  dividend  checks 
being  mailed  direct  with  receipts  attached,  or  so  phrased  as  to  amount  to 
receipts  when  indorsed.  It  is  a  common  practice,  too,  to  combine  in  one 
notice.  (1)  that  for  the  declaration  of  dividends  and  (2)  that  for  the  pay- 
ment of  the  dividends  so  declared.*^ 

g.  Of  filing  final  acooimts.-*  Notice  of  the  filing  of  final  accounts  and  of  the 
time  and  place  where  they  may  be  examined  is  required  by  subdivision  (6). 
In  this  connection  §§  47-a  (8),  55-f,  and  65-b  should  be  consulted.**  The 
notice  is  one  of  ten  days,  but  the  return  day  must  be  at  least  fifteen  days  after 
the  filing  of  the  trustee's  final  report  and  account.  A  meeting  for  such 
purpose  cannot  now  be  held  until  three  months  after  the  first  dividend.^ 

h.  Of  a  proposed  compromise  of  a  oontrorersy. —  Subdivision  (7)  refers  to 
§  27 ;  perhaps,  at  least  by  analogy,  to  §  26.  No  compromise  can  be  made, 
no  matter  how  advantageous,  save  on  the  statutory  notice.  The  requirement 
is  often  met  by  combining  such  a  notice  with  one  for  a  meeting  for  general 
purposes. 

i.  Of  a  proposed  dismissal  of  a  proceeding. —  Subdivision  (8)  clearly  refers 
to  §  59-g,  and  the  cases  cited  under  §  t9  should  be  consulted.  The  practical 
difficulty  of  notifying  creditors  whose  names  and  addresses  are  unknown, 
as  in  most  involuntary  cases  before  adjudication,  is  apparent.  It,  however, 
does  not,  it  is  thought,  limit  the  mandatory  effect  of  this  provision.**  Notice 


40.  See  Bankr.  Act,  |  65-b,  as  amended. 

41.  Form  No.  17. 

42.  See    "Supplementary    Forms,"    post, 

43.  Compare  In  re  Stein  (D.  C,  Ind.), 
1  Am.  B.  R.  662,  94  Fed.  124,  for  the  law 
before  the  amendatory  act  of  1903. 

44.  See  under  Section  Sixty-five  of  this 
work. 

46.  For  instance,  see  Neustadter  v.  Chi- 
cago Dry  Goods  Co.  (D.  C,  Wash.),  3  Am. 
B.  R.  96,  96  Fed.  830. 

Dismissal  of  proceedings;  notice  to  cred- 
itors.— An  alleged  bankrupt  had  more  than 
twelve  creditors,  three  of  whom  joined  in 
an  involuntary  petition  against  him.  Two 
of  the  petitioning  creditors  colluded  to  com- 
pel the  alleged  bankrupt  to  pay  the  claim 
of  the  third  who  was  permitted  to  withdraw 
as  a  petitioning  creditor.  All  but  two  of 
the  listed  creditors,  aside  from  the  original 
petitioning  creditors,  signed  a  statement 
in  writing  that  they  objected  to  an  adju- 


dication and  agreed  not  to  participate  in 
any  effort  to  that  end.  The  notices  to  cred- 
itors, contemplated  by  sections  58*a(S) 
and  59-d,  of  a  proposed  dismissal  of  tbe 
proceedings  for  lack  of  sufficient  number  of 
petitioning  creditors  and  to  give  other  cred- 
itors an  oj!>portunity  to  intervene,  were  not 
given  and  no  creditors  intervened.  It  was 
held  that  one  of  the  petitioning  creditors 
having  withdrawn  and  the  other  two  bein^ 
estopped  from  proceeding  with  the  peti- 
tion because  of  conduct  in  violation  of  their 
duty  as  petitioning  creditors,  the  two  re- 
maining creditors  who  had  not  joined  in 
the  creditors'  statement  would  not  h>^^ 
been  sufficient  to  make  a  jurisdictional  p^ 
tition  and  the  court  was  warranted  in  dis- 
missing the  proceedings  without  the  gi>' 
ing  of  the  notice  of  proposed  dismissal 
to  creditors,  especially  after  issue  had  been 
joined  and  a  hearing  had  and  where  the 
question  of   lack   of  notice  to  other  cred- 
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to  the  creditors  of  the  bankrupt  of  a  proposed  dismissal  of  the  proceedings 
is  indispensable,  and  an  order  of  dismissal  without  notice  is  erroneous.** 
But  a  dismissal  of  a  petition  without  notice  to  creditors  is  not  void  because 
the  bankruptcy  court  has  jurisdiction  of  the  subject-matter  and  of  the 
parties,  and  its  erroneous  orders  and  judgments  are  as  valid,  in  the  absence 
of  direct  proceedings  to  review  them,  as  those  in  which  there  is  no  error.*^ 
In  an  involuntary  proceeding,  where  no  list  of  creditors  has  been  scheduled, 
the  court  may  dismiss  the  petition  upon  the  bankrupt's  motion,  without 
notice  to  those  creditors  who  have  not  intervened,^^  The  notice,  if  before  a 
reference  to  the  referee,  should  perhaps  take  the  form  of  an  order  to  show 
cause,  and  be  served  as  above  suggested  in  the  same  manner  as  the  like  order 
in  an  application  for  discharge.**® 

j.  Of  appointment  of  reeeirers. — ^A  receiver  of  the  property  of  an  alleged 
bankrupt  ought  never  to  be  appointed,  except  in  rare  cases,  without  notice 
to  the  alleged  bankrupt ;  but  an  appointment  without  notice  is  not,  in  a  con- 
stitutional sense,  a  det)rivation  of  property  without  due  process  of  law.^ 

k.  Of  petition  for  attorney's  allowauoe. —  A  petition  for  the  allowance  of 
an  attorney's  fee  under  section  64-b  (3)  must  be  upon  notice  to  the  parties 
interested**^ 

1.  Of  filing  of  tolontary  petition  after  involuntary  petition.-- When  a  bank- 
rupt  against  whom  an  involuntary  petition  is  pending  files  his  voluntary 
petition  notice  should  be  given  to  the  creditors  filing  the  involuntary  petition 
before  any  adjudication  is  made  upon  the  voluntary  petition,  and  then  such 


itors  .was  raised  for  the  first  time  upon 
appeal.  Canunins  Grocery  Co.  v.  TaUey 
(C.  C.  A.,  6th  CSr.),  ^6  Am.  B.  R.  484. 

46.  In  re  Piymouih  Cordage  Co.  (C.  C. 
A.,  8th  Cir.),  13  Am.  B.  R.  665,  135  Fed. 
1000. 

46a.  Effect  ol  disfldsaal  -without  netice.-^ 
In  re  Plymouth  Cordage  Co.  (C.  C.  A.,  Sth 
Cir.),  13  Am.  B.  R.  •  665,  674,  135  Fed. 
lOOO;  In  re  Jemison  Mercant^ile  Co.  (C.  G. 
A.,  5th  Cir.),  7  Am.  B.  R.  5S8,  112  Fed.  966, 
50  C.  C.  A.  64 ly  in»on  the  motion  of  all 
the  petitioners,  a  petition  in  bankruptcy 
vts  dismissed  without  notice  to  the  cred- 
itors. EJeven  months  and  twenty-three 
days  after  this  dismissal  other  creditors 
appeared,  and  asked  perune^ion  to  join  in 
the  dismissed  petition  and  to  prosecute  the 
proceeding,  and  their  application  was 
'lenied.  The  court  held  that  the  dismissal 
of  the  petition  without  giving  notice  to  the 
creditors  was  not  void,  and  that  the  appli- 
cation was  too  late  to  be  seriously  consid- 
piod;  K^eustadter  v.  Chicago  l>ry  Goods  Co. 

1).  C,  Wash.),  3  Am.  B.  R.  96,  96  Fed.  830; 

In  re  Jamaica  Slate  Roofing  &  Supply  Co. 

(D.  C,  N.  Y.),  28  Am.  B.  R.  763. 


In  this  case  the  eourt»  after  referrijftg 
to  sectionB  58  and  59,  said:  "It  is  my 
opinion  that  these  proviaions  of  the  law 
relate  to  dismisaals  which  in  effect  with- 
draw the  cases  without  submission  to  the 
court  for  its  decision  upon  the  merits,  and 
there  appears  to  be  no  requirement  of  no- 
tice to  oreditoia  who  have  not  appeared,  of 
trials  of  hearings  in  involuntary  ^cases,  but 
if  the  law  does  require  notice  to  creditors 
of  hearing  upon  the  merits,  still  the  ren- 
dering of  a  final  judgment  without  notice 
to  the  creditors  would  be  an  irregularity 
or  error,  the  effect  of  which  would  be  to 
make  the  judgment  voidable  or  reversible, 
as  to  parties  to  the  record,  and  void  as 
to  others." 

47.  Matter  of  Levi  (C.  C.  A.,  2d  Cir.), 
16  Am.  B.  R.  394,  142  Fed.  962. 

48.  See  p.  320,  ante,  and  in  the  '*  Supple- 
mentary Forms,"  post, 

48.  Bankr.  Act,  §  2(33)  ;  Latimer  v.  Mc- 
Neal  (C.  C.  A.,  3d  Cir.),  16  Am.  B.  R.  43, 
142  Fed.  451. 

60.  In  re  Young  (D.  C,  N.  Car.),  16 
Am.  B.  R.  106,  142  Fed.  891. 
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action  should  be  taken  as  the  hearing  shows  to  be  for  the  best  interest  of 
the  estate." 

m.  Of  meetings  generally. —  In  addition  to  the  requirements  as  to  notice 
of  the  different  steps  already  mentioned,  subsection  a  also  requires  that 
the  parties  in  interest  shall  have  the  statutory  notice  of  "  all  meetings  of  cred- 
itors." This  omnibus  phrase  seems  to  include  every  gathering  to  pass  on 
matters  that  may  be  submitted  to  creditors.  It  does  not,  therefore,  include 
meetings  where  the  referee  or  judge  acts  independently  of  them.  A  first 
meeting  or  a  special  meeting  to  fill  a  vacancy  in  the  office  of  trustee  must, 
therefore,  be  regularly  noticed."^ 

m.  NOTICE  TO  CREDITORS  BY  PUBLICATIOMS. 

Subsection  b  provides  that  only  the  notice  of  the  first  meeting  must  be 
published.  It  should  be  so  published  at  least  once,  and  the  last  publication 
must  be  "  at  least  one  week  prior  to  the  date  fixed  for  the  meeting."  Pub- 
lication must  be  in  the  official  newspaper.^  Whether  other  notices  shall  be 
published  depends  either  on  the  standing  rules  of  the  district  or  the  order 
of  the  court  in  each  case.  It  is  customary  on  discharge  applications  and  sales. 
Failure  to  publish,  while  not  going  to  the  jurisdiction,  is  probably  so  far 
an  irregularity  as  to  rendejr  void  any  meeting  for  which  publication  is 
necessary."  Proof  of  publication  should  be  made  by  affidavit  of  the  pro- 
prietor or  foreman  of  the  newspaper. 

51.  In  re  Dwyer  (D.  C,  N.  Dak.),  7  Am. 
B.  R.  432,   112   Fed.  777. 

Want  of  notice  of  voluntary  petition. — 
In  the  case  of  In  re  New  Chattanooga  Hard- 
ware Co.  (D.  C,  Tenn.),  27  Am.  B.  R. 
77,  90,  the  court,  in  commenting  on  the 
Dwyer  case,  said :  "  I  am  clearly  of  opin- 
ion that  the  want  of  formal  notice  to  tho 
petitioning  creditors  of  the  application  for 
an  adjudication  in  the  voluntary  case, 
which  it  is  stated  in  the  Dwyer  case  should, 
as  a  matter  of  proper  practice,  be  given, 
is  not  now  a  valid  objection  to  an  adjudi- 
cation in  the  voluntary  proceedings,  as  it 
appears  that  the  petitioning  creditors  in 
both  the  involuntary  cases  have  in  fact 
had  actual  notice  of  the  application  for  an 
adjudication  under  the  voluntary  petition, 
and  have  appeared  in  opposition  thereto, 
so  that  the  failure  to  give  them  formal 
notice  is  entirely  immaterial." 

62.  Not  so  of  a  "  special  meeting,"  called 
under  General  Order  XXI (6);  there  the 
court  fixes  what  is  due  notice. 

Notice  of  special  meeting. —  In  the  case 
of  In  re  Stoever  (D.  C,  Pa.),  5  Am.  B.  R. 
250,  105  Fed.  355,  the  court  said:  **  I  am  of 
opinion  tliat  the  notice  in  question,  namely 
of  a  special  meetings  called  upon  the  petition 
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of  a  creditor,  under  paragraph  6  of  General 
Order  21,  to  have  a  re-examination  of  cer- 
tain claims,  should  have  been  sent  out  by 
the  referee,  and  that  this  duty  did  not  rest 
upon  the  petitioner.  Paragraph  6  pro- 
vides that  '  due  notice  [of  such  meeting) 
shall  be  given.  I  think,  however,  that  this 
creditor'  whose  claim  is  to  be  re-examined, 
but  does  not  specify  by  whom  the  notice 
shall  be  given.  I  think,  however,  that  thin 
omission  is  supplied  by  the  Bankruptcy 
Act  in  clause  '  c '  of  section  58,  which  de- 
clares that  'all  notices  ehall  be  given  by 
the  referee  unless  otherwise  ordered  bv  the 
judge.'  It  was  suggested  that  this  clauae 
should  be  confined  to  the  eight  notices  enu- 
merated in  clause  'a'  of  the  same  section, 
but  I  am  unable  to  assent  to  the  correct- 
ness of  this  construction.  As  the  langua$!e 
is  *  all  notices,'  and  there  is  no  other  quali- 
fication than  this  *  unless  otherwise  ordered 
by  the  judge,'  I  can  see  no  reason  to  limit 
the  meaning  of  the  word  '  all.' " 

53.  Baukr.  Act,  §  28. 

54.  In  re  Hall,  Fed,  Gas.  5,922.  See  also 
In  re  Bellamy,  Fed.  Gas.  1,260;  Wiley  v. 
Pavey,   61   Ind.   457. 

55.  For  form  see  1  N.  B.  N.  118.  See  also 
"  Supplementary  Forms,"  post. 
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IV.   BY   WHOM   NOTICES   ASS   GIVEN. 

Xotices  must  be  given  by  the  referee,  "  unless  otherwise  ordered  by  the 
judge."  If  by  the  former,  the  official  business  envelope  can  be  used;  per- 
haps if,  under  the  order  of  the  judge,  actually  mailed  by  another.  Notices 
are  sometimes  printed  on  postal  cards,  sometimes  on  slips  and  inclosed  in 
envelopes.  If  the  referee  mails  the  notice  he  is  entitled  to  indemnity  for 
his  actual  expense  in  so  doing,  but,  especially  since  §  72  was  added  by  the 
amendatory  act,  to  no  fee.  No  compensation  thus  being  possible,  the  judge 
has  often  in  the  past  "  otherwise  ordered,"  i.  e.,  he  has,  by  standing  rule, 
directed  such  notices  to  be  mailed  by  the  bankrupt  or  his  attorney,  and  this 
practice  will  perhaps  become  general.  In  that  case,  proof  must  be  made 
by  affidavit  and  filed  with  the  referee.'^^  If  the  referee- mails  the  notices, 
a  certificate  in  his  record*book  that  he  mailed  notices  to  all  creditors  at 
the  addresses  given  in  the  schedules,  or  as  afterward  filed  with  the  papers 
in  the  ease,  is  enough. 

M.  This  practice  is  outliiied  ia  1  N.  B.  N.  112,  113,  118. 


SECTION    FIFTY-NINB. 


WHO  MAY  FILE  AND  DISMISS  PETITIONS. 


§  59.  Who  May  File  and  Dismiss  Petitions. — a  Any  qualified  per- 
son may  file  a  petition  to  be  adjudged  a  voluntary  bankrupt. 

b  Three  or  more  creditors  who  have  provable  claims  against  any 
person  which  amount  in  the  aggregate,  in  excess  of  the  value  of 
securities  held  by  them,  if  any,  to  five  hundred  dollars  or  over;  or  if 
all  of  the  creditors  of  such  person  are  less  than  twelve  in  ntonber^ 
then  one  of  such  creditors  whose  claim  equals  such  amount  may  file  a 
petition  to  have  him  adjudged  a  bankrupt. 

c  Petitions  shall  be  filed  in  duplicate,  one  copy  for  the  clerk  and 
one  for  service  on  the  bankrupt. 

d  If  it  be  averred  in  the  petition  that  the  creditors  of  the  bankrupt 
are  less  than  twelve  in  number,  and  less  than  three  creditors  have 
joined  as  petitioners  therein,  and  the  answer  avers  the  existence  of 
a  large  number  of  creditors,  there  shall  be  filed  with  the  answer  a  list 
under  oath  of  all  the  creditors,  with  their  addresses,  and  thereupon 
the  court  shall  cause  all  such  creditors  to  be  notified  of  the  pendency 
of  such  petition  and  shall  delay  the  hearing  upon  such  petition  for  a 
reasonable  time,  to  the  end  that  parties  in  interest  shall  have  an 
opportunity  to  be  heard ;  if  upon  such  hearing  it  shall  appear  that 
a  sufficient  number  have  joined  in  such  petition,  or  if  prior  to  or 
during  such  hearing  a  sufficient  number  shall  join  therein,  the  case 
may  be  proceeded  with,  but  otherwise  it  shall  be  dismissed. 

e  In  computing  the  number  of  creditors  of  a  bankrupt  for  the 
purpose  of  determining  how  many  creditors  must  join  in  the  petition, 
such  creditors  as  were  employed  by  him  at  the  time  of  the  filing  of 
the  petition  or  are  related  to  him  by  consanguinity  or  affinity  within 
the  third  degree,  as  determined  by  the  common  law,  and  have  not 
joined  in  the  petition,  shall  not  be  counted. 

/  Creditors  other  than  original  petitioners  may  at  any  time  enter 
their  appearance  and  join  in  the  petition,  or  file  an  answer  and  be 
heard  in  opposition  to  the  prayer  of  the  petition. 

g  A  voluntary  or  involuntary  petition  shall  not  be  dismissed  bj' 
the  petitioner  or  petitioners  or  for  want  of  prosecution  or  by  consent 
of  parties  until  after  notice  to  the  creditors,  and  to  that  end  the 
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§  59.]  Synopsis  of  Section.  763 

<:ourt  shall,  before  entertaining  an  application  for  dismissal,  require 
the  bankrupt  to  file  a  list,  under  oath,  of  all  his  creditors,  with  their 
addresses,  and  shall  cause  notice  to  be  sent  to  all  such  creditors  of 
the  pendency  of  such  application,  and  shall  delay  the  hearing  thereon 
for  a  reasonable  time  to  allow  all  creditors  and  parties  in  interest 
opportunity  to  be  heard* 


Analogous  pxovinons:    In  U.  S.:    Aa  to  who  may  file  volnntary  petitions,  Act  of  1867,  S  11, 
R.  S.,  §  5044;  Act  of  1841,  §  7;  Ab  to  who  may  file  involttntary  petitions^  Act  of 
1867,  §  39,  R.  S.,  %  5021;  Act  of  1841,  S  1;  Act  of  1800,  It  1,  2;  A3  to  intervention 
by  other  creditors.  Act  of  1867,  R.  S.,  §  5026. 
In  Eng.:     Act  of  1S83,  S§  4,  5,  6,  7;  General  Rules  143  to  152. 
Cross-references:     To  the  law:  Definition  of  creditor,  §  1(9);  of  petitioii,  |  1(20);  of 
secured  creditor,  |  1  ( 23 )  • 
Jurisdiction  to  adjudge  persons  to  be  bankrupts,  S  2(1). 

Acts  of  bankruptcy;  against  whom  petition  may  be  filed;  when  bond  must  ac- 
company pekHkoit  S  3r 
Who  may  become  bankrupts,  §  4. 
Adjudication  of  partnership,  |  5. 
Process,  pleadings  and  adjudications,  |  18;  verification,  §   18-c;   determination 

of  issues  raised  by  pleadings,  $  18-d. 
Transfer  of  cases  where  petitions  are  filed  in  different  courts,  §  32. 
Jurisdiction  of  referee  to  consider  petitions,  |  38-a(l). 
Debts  which  may  be  proved,  S  63. 
To  the  General  Orders:    Process  to  issue  out  of  court,  III. 
Frame  or  form  of  petition,  V. 
Petitions  in  different  districts;   amendment  of  earlier  petition;   Jurisdiction  of 

district  first  receiving  petition,  VI. 
Priority  of  petitions,  how  determined,  VII. 
Creditor  to  file  schedule  of  creditors,  IX. 
Amendment  of  petition  and  schedules,  XI. 
To  the  Official  Forms:    Debtor's  petition  and  schedules,  Nok  1. 

Partnership  petition.  No.  2;  Petition  oi  creditor.  No.   3;   order  to  show  cause 

on  creditor's  petition.  No.  4;  subpcena  to  alleged  bankrupt,  No.  5. 
Adjudication  that  debtor  is  not  bankrupt,  No.  11. 
See  also  Supplementary  Forms,  post;  Hagar  and  Alexander's.  Bankruptcy  Forms. 
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'Amendment  of  1910  in  italics. 


764  Who  May  File  akd  Dismiss  Petitions.  [§  59. 

in.  Who  May  File  Involuntaxy  Petitknis,  766. 
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767. 

c.  Number  of  creditors  and  amount  of  daims,  768. 
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j.   Counting  creditors  when  bvi  one  creditor  petitions,  776. 
k.  Involuntary  petitions  must  be  in  duplicate,  777. 

(1)  In  general,  777. 
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IV.  Practice  if  Answer  Avers  More  Than  Twelve  Crediton,  777. 

a.  In  general,  777. 

b.  Filing  "  list  of  creditors,''  778 

c.  Practice,  778. 

V.  Exclusion  of  Employees  and  Relatives,  778. 

VI.  Intervention  by  Other  Creditors,  779. 

a.  In  general,  779. 

b.  Who  mo,y  intervene,  780. 

c.  Practice,  781. 

d.  Notice  to  creditors,  782. 

Vn.  Amendments  of  Petitions,  782. 
Vm.  Dismissals  of  Petitions,  782. 


I.  FILING  PBTIXIONS  GENERALLY. 

a.  Comparative  legislation. —  In  most  of  the  continental  countries,  a  single 
creditor,  no  matter  what  his  debt,  may  petition.  The  English  law  permits 
one  creditor,  as  well  as  two  or  more,  in  not  less  than  £50,  to  apply.^  Our 
laws  as  to  voluntary  petitions  are  considered  elsewhere.^  As  to  involuntarv, 
the  law  of  1800  permitted  a  petition  "by  any  one  creditor"  in  $1,000,  or 
two  creditors  in  $1,500,  or  three  creditors  in  $2,000 ;  the  law  of  1841  allowed 
one  creditor  in  $500  to  petition;  while  the  law  of  1867,  which  originally 
gave  the  right  to  one  or  more  creditors  in  $250,  wa3,  in  1874,  so  amended 
that  it  could  be  exercised  onlv  bv  one-fourth  in  number  of  the  creditors 
the  aggregate  of  whose  provable  debts  amounted  to  one-third  of  all.  The 
present  act  seems  a  compromise.^ 

1.  English  Act  of  1883,  §  6(1) -a. 

2.  See  under  Section  Four  of  this  work. 

3.  See    "Analogous   Provisions,"   supra. 
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b.  Scope  of  section. —  This  section  has  to  do  primarily  with:  (1)  who 
may  file  petitions;  and  secondarily  with:  (2)  the  practice  where  an  answer 
denies  that  the  creditors  are  less  in  number  than  twelve,  (3)  the  inter- 
vention of  creditors  other  than  the  petitioning  creditors,  and  (4)  the  dis* 
missal  of  petitions  other  than  on  the  merits.  It  should  always  be  read  in 
connection  with  §  18.  Its  limited  scope  and  the  other  sections  controlling 
on  the  frame  of,  the  allegations  in,  the  verification  of,  and  the  service  of 
process  under,  involuntary  petitions,  are  indicated  elsewhere. 

c.  Fraudulent  or  oppressive  petitions. —  It  has  been  held  that  where  a  bank- 
ruptcy proceeding  is  instituted  without  probable  cause  and  with  malicious 
intent,  an  action  for  malicious  prosecution  will  lie.*  But  material  allegations 
in  a  petition  in  bankruptcy  are  absolutely  privileged  and  cannot  be  made 
the  basis  of  an  action  for  libel.''  A  State  court  has  the  power  to  restrain, 
by  injunction,  a  creditor  from  prosecuting  a  fraudulent  and  oppressive 
petition  in  bankruptcy  against  a  debtor,  especially  in  cases  where  the  peti- 
tioning creditor  has,  prior  to  filing  the  petition,  sought  the  aid  of  the  State 
court  with  reference  to  the  claim  held  by  him.' 


n.  WHO  MAY  FILS  VOLUNTARY  PBTITIONS. 

a.  In  general. — Subsection  a  provides  that  any  qualified  person  may  file 
a  petition  to  be  adjudged  a  voluntary  bankrupt  Section  4  prescribes  who 
may  become  a  voluntary  bankrupt  The  discussion  under  that  section  may 
prove  useful  in  determining  whether  a  person  is  qualified.  ^^Any  qualified 
person "  means,  therefore,  **  any  person  except  a  municipal,  railroad,  in- 
surance or  banking  corporation.''^    A  State  court  has  no  right  to  enjoin  a 


1  WilkinBon  v.  Goodfellow-Brooks  Shoe 
Co.  (C.  C,  Mo.),  15  Am.  B.  R.  554,  141 
Fed.  218. 

5.  Libel,  privileged  coxmnunications. — 
Where,  in  an  action  for  libel,  the  complaint 
alleges  that  defendants  maliciously  and 
wrongfully  publifihed  concerning  the  plain- 
tiff a  statement  in  a  petition  in  bankruptcy 
alleging  that  the  bankrupt  had  made  a 
fraudulent  general  asBignmeni  and  had  re- 
moved and  concealed  property  with  intent 
to  defraud  his  creditors,  the  property  bo  re- 
moved and  concealed  including  goods  re- 
oently  purchased  from  defendants,  and  that 
a  large  quantity  of  said  goods  were  in  the 
possession  of  the  plaintiff  and  being  offered 
for  sale  by  the  plaintiff  at  a  price  much 
1^68  than  the  present  market  value,  char- 
acterizing the  action  of  the  plaintiff  as  dis- 
honest and  in  collusion  with  the  bankrupt 
to  defraud  said  creditors  and  also  assist 
him  in  concealing  his  assets,  the  alleged 
libel  complained  of,  being  a  statement  in  a 
pleading  or  petition  filed  in  a  court  in  pend- 


ing judicial  proceedings,  pertinent  and  rele- 
vant to  the  issue  there  presented,  was  ab- 
solutely privileged  and,  appearing  upon  tho 
face  of  the  complaint,  said  complaint  was 
demurrable.  Kosenberg  v.  Dworetsky  (Sup. 
Ct,  App.  Div.,  N.  Y.),  24  Am.  B.  R.  583. 

6.  Pusey  v.  Bradley,  46  How.  Pr.  255,  1 
N.  Y.  Super.  Ct.  661. 

7.  Upon  the  petitioo  of  a  New  York  corpo- 
ration to  be  adjudged  a  voluntary  bank- 
rupt, where  neither  the  body  of  the  peti- 
tion, nor  the  verification,  nor  the  schedule 
annexed  thereto,  stated  or  showed  that  any 
corporate  action  had  been  had  authorizing 
the  filing  of  the  petition  in  bankruptcy,  or 
authorizing  the  president  of  the  corpora- 
tion who  signed  and  verified  it,  to  execute 
the  petition  in  the  name  of  the  corpora- 
tion, it  was  held,  that  the  court  did  not 
have  jurisdiction  to  adjudge  the  corpora- 
tion a  voluntary  bankrupt  until  it  had  a 
verified  petition  before  it,  showing,  as  pro- 
vided by  the  N.  Y.  General  Corporation 
Law,    section    34,    that    the   board   of    di- 
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party  from  applying  to  the  court  of  bankruptcy  to  be  adjudged  a  voluntan 
bankrupt.® 

b.  Where  involuntary  petition  has  been  illed.— 'The  practice  of  allowing 
a  bankrupt  to  file  a  voluntary  petition  in  bankruptcy  after  an  involuntary 
petition  had  been  filed  against  him  appears  to  have  been  disapproved  by  the 
court  under  the  act  of  1867  and  an  adjudication  upon  a  voluntary  petition 
was  set  aside,^  the  court  evidently  not  following  an  earlier  case  decided 
under  the  act  of  1841,  holding  that  a  debtor  might  file  a  voluntary  petition 
after  an  involuntary  petition  had  been  filed  against  him.^  Under  the 
present  act  it  is  well  settled  that  the  pendency  of  an  involuntary  petition 
before  adjudication  will  not  prevent  an  insolvent  debtor  from  making  a 
voluntary  petition.^^  The  debtor  has  the  right  to  avail  himself  of  the  bene- 
fits of  the  bankruptcy  law  on  his  own  application,  and  this  right  cannot  be 
forfeited  or  rendered  ineffectual  merely  because  the  creditors*  petition  is 
first  filed  and  pending  undetermined  when  the  debtor  files  his  petition." 

0.  Form  of  petition  and  praotioe.— .  Section  18  relates  to  pleadings  in  vol- 
untary bankruptcies.  It  has  seemed  more  appropriate  to  consider  under 
that  section  the  form  and  sufliciency  of  a  voluntary  petition.  The  petition 
must  be  accompanied  by  a  fichedule  of  liabilities  and  assets.  This  is  con- 
6ideri<I  under  §  7,  and  it  is  not  neceijsary  to  discuss  it  further  in  this  oon- 
necti(jn.  Subsection. c  of  this  section  (§  59)  requires  pcititions  to  be  filed 
in  duplicate,  and  this  applies  to  voluntary,  as  well  as  to  involuntary  petitions. 

ni.  WHO  MAY  Fas  INVOLUIITARY  PBXITIOHS. 

a.  In  generaL —  Subsection  b  definitely  declares  as  to  what  creditors, — 
under  certain  restrictions  as  to  nmnber  and  amount, —  may  file  a  petition 
against  a  person  alleged  to  be  bankrupt.  The  words  of  the  subsection  state 
one  of  the  jurisdictional  allegations  of  all  involuntary  petitions."     Other 


rectorg  at  a  meeting  duly  held,  had  deter- 
mined to"  make  and  file  such  a  petition, 
and  had  authorized  or  designated  the  officer 
or  officers  making  it,  to  execute  the  same 
on  behalf  of  the  corporation.  In  re  Jeffer- 
son Casket  Co.  (D.  C,  N.  Y.),  25  Am.  B. 
R.  663.  182  Fed.  689. 

8.  Fillingin  v.  Thornton,  13  K.  B.  XL  92, 
49  Ga.  384. 

9.  Rule  under  former  act. —  In  the  case 
of  In  re  Stewart,  3  N.  B.  R.  108,  Fed,  Cas. 
13,419.  an  adjudication  wan  made  upon  a 
voluntary  petition  but  the  same  was  set 
aside  bv  the  court  on  motion.  The  court 
in  granting  the  motion  said:  "It  was 
never  intended  by  the  bankruptcy  act  and 
no  correct  rule  of  practice  can  tolerate  that 
when  a  creditor  has  instituted  proceedings 
to  enforce  his  debtor  into  bankruptcy  such 
debtor  should  be  allowed  to  become  a  bank- 
rupt and  to  be  adjudicated  before  the  de- 
termination of  the  creditor's  petition.  To 
permit  such  a  practice  might  work  a  most 
ilairrant  wrong  upon  the  rights  of  the  pe- 
titioning creditor." 


10.  In  re  Canfield,  1  N.  Y.  Leg.  Obs.  234. 
5  Law  Rep.  415.  See  also  In  re  DaTidson, 
3  N.  B.  R.  418,  Fed.  Cas.  3,599. 

11.  In  re  Waxelbaum  (D.  C,  N.  Y.).  3 
Am.  B.  R.  392,  98  Fed.  589;  In  re  Dwyer 
(D.  C,  N.  Dak.),  7  Am.  B.  R,  532,  112  Fed. 
777;  In  re  Stegar  (D.  C,  Ala.),  7  Am.  B. 
R.  665,  113  Fed.  978;  Matter  of  Carpenter 
(Ref.,  N.  Y.),  25  Am.  B.  R.  161,  citing  Col- 
lier on  Bankruptcy  (8th  Ed.),  p.  629.  The 
mere  pendency  of  an  involuntary  petition 
cannot  deprive  the  bankruptcy  court  of 
jurisdiction  to  receive  and  consider  a  volun- 
tary petition;  nor  can  the  filing  of  a  vol- 
untary petition  be  a  lawful  basis  for  enter- 
ing an  adjudication  or  taking  any  other 
stop  in  the  involuntary  proceeding.  In  re 
Lachenmaier  (C.  C.  A.,  7th  Cir.),  29  Am. 
B.  R.  325. 

12.  Matter  of  Carpenter  (Ref.,  N.  Y.), 
25  Am.  B.  R.  161;  In  re  Stegar  (D.  C. 
Ala.),  7  Am.  B.  R.  665,  113  Fed.  978. 

13.  Unless  this  requirement  ia  observed 
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essential  allegations  are  referred  to  elaewhere.^^  This  section  is  comfined  to 
creditors  and  contains  the  only  provision  of  the  act  that  expressly  defines 
who  may  file  a  petition  in  proceedings  to  have  a  debtor  adjudged  an  invol- 
untary 'bankrupt.^  A  bankruptcy  petition  cannot  be  filed  otiier  than  by 
the  debtor,  save  by  (1)  a  creditor  or  creditors,  (2)  having  provable  claims, 
(3)  aggregating,  in  excess  of  securities,  $500,"  (4)  if  but  one  creditor  peti- 
tions, he  must  aver  that  the  allied  bankrupt  has  less  than  tvv^elve  creditors 
in  all;  otxherwise,  three  creditora  mimt  join  in  the  petition."  Stockholders 
2^  such  are  not  creditors  of  a  bankrupt  corporation  and  may  not  file  an  in- 
voluntary petition  against  the  corporation."*  If  there  are  a  suiEcient  number 
of  petitioning  creditors  holding  a  sufficient  amount  of  provable  claims,  bank- 
ruptcy administration  may  be  had,  although  a  large  majority  oi  Ihe  creditors 
are  favorable  to  a  general  assigninent  for  creditorB^^ 

b.  Crediton  who  were  not  such  at  time  of  commijuion  of  act  of  bankruptcy .•-- 
A  creditor  who  was  not  such  at  the  time  of  the  commission  of  an  alleged  act 
of  bankruptcy  cannot  petition  his  debtor  into  bankruptcy.^*  This  appears  to 
he  not  only  the  conclusion  of  the  courts  upon  well-considered  cases,  but  a 
roa?r>nable  construction.^  It  is  unquestionably  based  upon  the  well-estab- 
lished principle  that  creditors  cannot  complain  of  a  conveyance  by  the  debtor 
made  prior  to  the  time  they  became  creditors,  unless  such  conveyance  was 
made  with  the  direct  purpose  of  defeating  their  claim.^  This  doctrine  has 
heen  recently  disapproved,  on  the  ground  that  the  statuite  does  not  specifically, 
declare  that  petitioning  creditors  must  have  been  such  at  the  time  of  the 
commission  of  the  act  of  bankruptcy.^^ 


jurisdiction  is  not  conferred  upon  tbe  court. 
In  re  Gillette  (D.  C,  N.  Y.),  5  Am.  B.  R. 
119.  125.  104  Fed.  769;  In  re  Rogers  Milling 
Co.  (D.  C.  Ark.),  4  Am.  B.  R.  340,  102  Fed. 
687.  Although  it  may  be  that  such  a  de- 
fect is  waivable  since  it  pertains  merely  to 
want  of  jurisdiction  of  the  person  or  thing. 
In  re  Mason  (D.  C,  N.  Car.),  3  Am.  B.  R. 
599.  99  Fed.  256. 

14.  See  under  Sections  Two,  Three,  Four, 
Five  and  Eighteen  of  this  work. 

15.  In  re  J.  M.  Oballos  &  Co.  (D.  C,  N. 
J.),  20  Am.  B.  R.  459,  161  Fed.  445,  451. 

16.  Effect  of  tednction  of  nnoiiiit  of 
claims  ptior  to  Adjudkation. —  Where,  iH 
an  involuntary  bankruptcy,  the  aggregate 
amount  of  the  claims  of  the  original  peti- 
tioners is,  before  adjudication,  reduced  be- 
low the  statutory  limit  by  payments  made 
by  the  alleged  bankrupt,  and  other  creditors 
holding  claims  to  an  amount  sufficient  to 
make  the  aggregate  amount  of  all  the 
claims  $500  petition  to  join  in  the  proceed- 
ings, the  court  has  jurisdiction  to  enter  an 
order  of  adjudication.  In  re  Ryan  (D.  C, 
Pa.),  7  Am.  B.  R.  662,  114  Fed.  373. 

17.  In  re  Corwin  Mfg.  Co.  (D.  C,  Mass.), 
26  Am.  B.  R.  269;  In  re  Brown  (D.  C,  Mo.i, 
7  Am.  B.  R.  102,  111  Fed.  979.  holding  tl»at, 
where  the  petition  in  an  involuntary   pro- 


oeeding  avers  that  the  creditors  of  the  al- 
leged bankrupt  are  less  than  twelve,  and 
his  answer  alleges  that  his  creditors  are 
more  than  twelve,  and  gives  a  list  of  thir- 
teen creditors  with  their  addresses  and  the 
amounts  owing  to  them,  and  the  proof 
shows  that  one  of  the  creditors  has  assigned 
his  claim  and  joined  in  the  petition,  and 
that  another  alleged  creditor  claims  that 
he  is  not  a  creditor  at  all,  there  are  still 
twelve  creditors,  including  the  petitioning 
creditor,  and  the  petition  must  be  dismissed. 

17a.  In  re- Eureka  Anthracite  Coal  Co. 
(I>.  C,  Ark.).  28  Am.  B.  R.  758. 

18.  In  re  Perry  &  Whitney  Co.  (T).  C. 
Mass.),  22  Am.  B.  R.  772,  172  Fed.  745. 

10.  In  re  Callieon  (D.  C,  Fla.),  12  Am. 
B.  R.  344,  130  Fed.  987;  afFd.  8ub  nom. 
Brake  v.  Gallison  <C.  C.  A.,  5th  Cir.),  11 
Am.  B.  R.  797,  129  Fed.  201. 

20.  In  re  Brinckmann  (D.  C,  Ind.),  4  Am. 

B.  R.  551,  103  Fed.  65:  Beers  v.  Hanlin  (D. 

C,  Or.),  3  Am.  B.  R.  745,  99  Fed.  695;  In 
re  Muller,  Fed.  Cas.  No.  9,912;  In  re  Burke, 
Fed.  Cas.  2,156. 

21.  Brake  v.  Calliaon  (C.  C,  A.,  5th  Cir.), 
11  Am.  B.  R.  797.  129  Fed.  201.  Text 
quoted  in  In  re  Stone  (T).  C,  Pa.),  30  Am. 
B.  R.  392. 

22.  Matter  of  Hanyan   (T).  C.  N.  Y.).  24 
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e.  Hmnber  of  creditors  and  amoimt  of  claims. —  The  time  when  the  petition- 
ing creditors  must  be  sufficient  in  number  and  amount  is  at  the  time  of  the 
adjudication.^  Creditors  other  than  original  petitioners  may  join  in  at 
any  time  before  adjudication  and  be  counted  to  make  the  required  number 
of  creditors  and  amount  of  claims.^  But  debts  created  subsequent  to  the 
filing  of  the  petition  not  being  provable,  it  follows  that  creditors  whose 
claims  were  created  after  such  time  may  not  be  counted  in  making  up  the 
required  number.^  Where  only  two  petitioning  creditors  have  qualified^ 
and  six  out  of  nine  intervening  creditors  are  of  unquestioned  competency, 
the  proceeding  will  be  sustained.^  A  person  may  buy  up  claims  to  make 
the  required  amount;^  the  debtor  may  importune  his  creditors  to  proceed 
and  the  adjudication  still  be  valid  ;^  and,  if  a  creditor  solicits  other  creditors 
to  join,  the  bankrupt  may  solicit  them  not  to  do  so.*  Where  several 
claims  are  purchased  for  the  purpose  of  instituting  proceedings  in  bank- 
ruptcy the  purchaser  will  be  deemed  a  single  creditor  in  coimting  the  number 


Am.  B.  R.  72,  180  Fed.  498,  holding  that 
a  creditor  may  join  in  a  petition  in  an  in- 
voluntary proceeding,  if  he  have  a  prov- 
able claim  against  the  alleged  bankrupt  at 
the  time  the  petition  is  Aled  and  he  is  nol 
disqualified  to  act  aa  such  where  he  be- 
came a  creditor  after  the  act  of  bankruptcy 
alleged  in  the  petition  was  committed.  In 
the  case  of  In  re  Perry  &  Whitney  Co. 
(D.  C,  Mass.),  22  Am.  B.  R.  772,  172  Fed. 
745,  the  court  stated  that  it  should  not  be 
held  that  a  creditor  is  disqualified  as  a 
petitioner  for  no  other  reason  than  that  the 
claim  owned  by  him  was  not  transferred  to 
him  until  after  the  act  of  bankruptcy. 

28.  In  re  Plymouth  Cordage  Co.  (C.  C. 
A.,  8th  Cir.),  13  Am.  B.  R.  665,  135  Fed. 
1,000.  In  Moulton  v.  Coburn  (C.  C.  A., 
let  Cir.),  12  Am.  B.  R.  553,  557,  131  Fed. 
201,  the  court  said:  "It  is  true  that» 
according  to  express  provisions  of  the  stat- 
ute, the  sufficiency  of  the  number  of  pe- 
titioning creditors  is  to  be  determined 
as  of  the  date  of  hearing,  and  not  aa  of 
the  date  of  filing  the  original  petition." 

State  of  claim  when  petition  is  filed  gov- 
erns. The  fact  that  a  petitioning  creditor 
having  a  provable  claim  at  the  time  of 
filing  the  petition  subsequently  became 
liable  to  the  bankrupt's  assignee  for  cred- 
itors because  of  a  wrongful  attachment  is 
immaterial.  In  re  Bevins  (C.  C.  A.,  2d 
Cir.).  21  Am.  B.  R.  344,  165  Fed.  434. 

Amount  of  claims  of  petitioning  cred- 
itors.—  In  determining  tlie  propriety  of 
making  an  adjudication  on  an  involuntary 
petition,  it  is  not  necessary  to  determine 
the     exact     amounts    (hie     the     petitioning 


creditors  but  it  is  enough  that  the  petition* 
ing  creditors  have  shown  that  they  are 
creditors,  and  to  an  extent  sufficient  to 
satisfy  the  act.  In  re  Hughes  (D.  C, 
N.  Y.),  25  Am.  B.  R.  556,  183  Fed.  872. 

84.  Creditors  other  than  original  peti- 
tioners may  at  any  time  before  an  adjudi- 
cation of  bankruptcy  or  the  dismissal  of 
the  original  petition,  and  whether  before  or 
after  the  expiration  of  four  months  from 
the  act  of  bankruptcy,  join  therein  in  order 
to  supply  any  deficiency  in  the  amount  of 
provable  claims  originally  set  forth  in  the 
petition,  insufficiency  in  amount  of  such 
claims  not  being  an  incurable  jurisdictional 
defect.  In  re  Mackey  (D.  C,  Del.),  6  Am. 
B.  R.  577,  110  Fed.  355.  See  also  In  re 
Mercur  (D.  C,  Pa.),  2  Am.  B.  R  626,  95 
Fed.  634. 

25.  Moullon  v.  Coburn  (C.  C.  A,  Ist 
Cir.),  12  Am.  B.  R.  553,  557,  131  Fed.  201. 

26.  In  re  Vastbinder  (D.  C,  Pa.),  11  Am. 
B.  R.  118,  126  Fed.  417.  See  In  re  Ro- 
manow  (D.  C,  Mass.),  1  Am.  B.  R.  461, 
92  Fed.  510. 

27.  In  re  Woodford,  Fed.  Cas.  17.972; 
In  re  Shouse,  Fed.  Cas.  12,815  j  In  re  Bevins 
(C.  C.  A.,  2d  Cir.),  21  Am.  B.  R-  344,  165 
Fed.  434. 

28.  In  re  Bouton,  Fed.  Cas.  1,706. 

It  is  not  illegal  for  an  attorney  to  agree 
to  pay  a  creditor's  claim  upon  his  joining 
in  an  involuntary  petition.  Bernard  v. 
Fromme,  22  Am.  B.  R.  585,  132  App.  Div. 
922,  116  N.  Y.  Supp.  807. 

29.  In  re  Brown  (D.  C,  Mo.),  7  Am.  B. 
B.  102,  111  Fed.  979. 
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of  creditors  f^  where  the  main  purpose  of  such  a  transaction  is  to  take  the 
administration  of  an  estate  out  of  the  State  court  where  nearly  all  of  the 
creditors  are  satisfied  that  it  should  remain,  the  bankruptcy  court  should  be 
slow  to  lend  its  aid,  and  '^  should  resolve  every  doubtful  question  of  law  or 
fact  against  the  petitioning  creditor. "^^  As  where  two  notes  given  by  the 
bankrupt  to  a  creditor  were  assigned  by  an  agent  under  claim  of  authority, 
but  without  ihe  creditor's  knowledge,  the  assignees  could  not  both  be 
counted  as  petitioning  creditors,  it  appearing  that  the  transaction  was  for 
the  purpose  of  securing  advantage  in  the  proceedings.^^  A  debtor,  by  reducing 
the  amount  of  his  indebtedness  to  less  than  $1,000  by  a  settlement  with 
certain  creditors  after  a  general  assignment,  cannot  prevent  other  creditors 
holding  claims  sufficient  in  number  and  amount,  who  refused  to  so  settle, 
from  filing  an  involuntary  petition.^  A  transaction  devised  and  entered 
into  for  the  purpose  of  preventing  a  petition  by  a  single  creditor  by  continu- 
ing the  number  of  creditors  at  more  than  twelve,  being  an  indirect  method 
of  defeating  the  statute,  is  unlawful  and  void.^    It  is  only  such  creditors 


30.  Intervening  petitioners  whose  claims 
are  in  fact  owned  by  the  original  petitioner 

are  not  existing  "  creditors  who  have  prov- 
able claims,"  and  cannot  be  considered  in 
making  np  the  requisite  number  of  pe- 
titioners for  an  involuntary  adjudication: 
Mich  procedure  is  an  obvious  subterfuge, 
and  the  inter\'ening  petitions  will  be  snm- 
fflarily  dismissed.  In  re  Burlington  Malt- 
ing Co.  (D.  C,  Wis.),  6  Am.  B.  R.  369,  109 
Fed.  177,  citing  In  re  Worcester  County 
fC.  C.  A.,  Ist  Cir.),  4  Am.  B.  R.  496,  605, 
102  Fed.  808. 

81.  Lowenstern  V.  McShane  Mfg.  Co.  (D. 
C,  Md.),  12  Am.  B.  R.  601,  130  Fed.  1007. 
But  where  only  a  comparatively  inconsider- 
able minority  of  the  creditors  desire  the 
administration  of  their  debtors'  estate  in 
bankruptcy,  and  the  greater  proportion  of 
them  in  number  and  amount  regard  the 
general  assignment  as  more  for  their  in- 
terests, the  facts  do  not  warrant  the  caurt 
in  resolving  every  doubtful  question  of 
^act  or  law  against  the  petitioning  cred- 
itors, if  there  are  three  bona  fide  creditors 
whose  claims,  amounting  in  all  to*  $500, 
insist  upon  bankruptcy  administration.  In 
re  Perry  &  Whitney  Co.  (D.  C,  Ma«s.), 
22  Am.'B.  R.  772,  172  Fed.  745,  affd.  23 
Am.  B.  R.  695,  175  Fed.  52. 

32.  In  re  Perry  &  Whitney  Co.  (D.  C, 
Mass.),  22  Am.  B.  R.  772.  172  Fed.  745, 
affd.  23  Am.  B.  R.  695,  175  Fed.  52. 

33.  Reduction  below  $1,000  by  settlement 
with  certain  creditore  after  general  assign- 
ment and  before  filing  of  petition. — An 
alleged  bankrupt,  owing  over  $4,000,  com- 

49 


mitted  an  act  of  bankruptcy  by  making  an 
assignment  for  the  benefit  of  creditors  and 
thereafter  made  a  settlement  wkth  certain 
of  his  creditors  by  paying  them  a  percent- 
age of  their  claims,  receiving  releases  dis- 
charging him  and  his  assignee  from  all  fur- 
ther liability  to  them,  whieh  reduiced  the 
amount  of  his  indebtedness  to  less  than 
$1,000,  the  amount  required  by  |  4-b  of  the 
bankruptcy  act  to  enable  him  to  be  ad- 
judged an  involuntary  bankrui^t.  It  was 
held,  that  other  creditors  holding  claims 
sufficient  in  number  and  amount  who  re- 
fused to  so  settle  could  not  be  thus  de- 
barred from  filing  a  petition  in  involuntary 
bankruptcy  subsequent  to  such  settlement 
and  within  four  months  of  the  commission 
of  such  act  of  bankruptcy,  as,  it  would 
seem,  the  amount  of  debts  owing  ^s  •  in- 
tended by  §  4-b  to  be  ascertained  as  of  the 
date  of  the  act  of  bankruptcy  charged>  but 
even  if  that  were  not  so,  the  effect  of  an 
adjudication  would  be  to  annul  the  general 
assignment  and  the.  dealings  thereunder 
between  the  alleged  bankrupt  and  the  as- 
senting creditors,  created,  so  far  as  the  pe- 
titioners' rights  were  concerned^  a  preferen- 
tial or  fraudulent  transfer,  which,  upon  ad- 
judication, they  were  entitled  to  have  re- 
covered by  the  trustee  in  bankruptcy,  and 
for  that  reason  the  debts  of  the  assenting 
creditors  should  be  counted  as  debts  owing 
at  the  date  of  the  petition.  .  In  re  Jacobson 
(D.  C,  Mass.),  24  Am.  B.  R.  927,  181  Fed. 
870. 

34.    Assignment    of    clainiB    to    prevent 
creditors'    petition.— Where    the    assignee 
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as  may  be  petitioners  who  should  be  counted.*^  A  creditor  who  has  a 
voidable  preference  may  not  be  counted  against  the  petitioner  in  computing 
the  number  of  creditors  that  must  join  in  a  petition,  until  he  surrenders  his 
preference.  If  he  surrenders  before  adjudication  he  may  be  counted.^  Where 
the  creditors  are  protected  by  a  guaranty  from  another  creditor  to  whom 
the  assets  of  the  bankrupt  have  been  assigned,  they  are  not  to  be  counted 
us  creditors  in  an  effort  to  prevent  the  guarantor  creditor  from  maintaining 
an  involuntary  proceeding.*^  A  single  claim  may  not  be  coUusively  divided 
into  three  parts  ;^  the  act  does  not  sanction  the  splitting  of  a  claim  into 
parts  in  order  to  create  the  requisite  number  of  petitioning  creditors,** 


under  a  general  assignment  for  creditors 
made  within  the  four  months'  period  and 
prior  to  the  filing  of  a  petition  in  bank- 
ruptcy against  the  assignor,  took  assign- 
ments in  writing  to  himself  of  the  claims 
of  twelve  creditors  paying  therefor  by 
-checks  signed  by  him  as  assignee  and  four 
days  before  the  petition  in  bankruptcy  was 
filed,  $ach  of  the  said  claims  were  assigned 
by  the  assignee  to  different  persons  for  the 
«ame  amount  that  he  had  paid  for  them, 
the  purpose  of  the  parties  being  to  keep 
claims  enough  alive  to  "prevent  a  single 
creditor  from  maintaining  a  petition  in 
bankruptcy  against  the  assignor,  is  an 
attempt- to  artificially  create  a  new  condi- 
tion for  the  specific  purpose  of  defeating,  by 
indirect  methods,  the  scheme  of  the  bank- 
ruptcy statute,  and  cannot  receive  the  ap- 
proval of  the  court.  Leigh  ton  v.  Kennedy 
<C.  C.  A.,  Ist  Cir.),  12  Am.  B.  R.  229,  129 
Fed.  737.  Judge  Putnam,  in  delivering  the 
opinion  in  this  case,  said:  "An  attempt  to 
create  such  a  condition,  and  thus  by  in- 
direct methods  to  defeat  the  scheme  of  the 
statute,  is  unlawful  and  void,  and  so 
cleajiji'  so  tliat  we  need  not  elaborate  the 
proposition." 

Where  a  creditor  in  consideration  of  the 
transfer  to  him  of  all  assets  of  his  debtor 
Assumes  the  payment  of  all  his  debts,  ex- 
cept one,  and  under  the  State  law  becomes 
absolutely  liable  to  the  creditors  so  pre- 
ferred to  the  full  amount  of  their  claims, 
they  may  not,  in  the  absence  of  dissent  on 
their  part  to  such  transfer,  be  counted  as 
creditors  in  an  eitort  to  prevent  the  single 
creditor  from  maintaining  an  involuntary 
petition  in  banknipt<?y  against  the  as- 
signor. In  re  Blount  (D.  C,  Ark.),  16 
Am.  B.  R.  97.  142  Fed.  263. 

35.  In  re  Miner  (D.  C,  Mass.).  4  Am.  B. 
B.  710,  104  Fed.  520,  holding  that  creditors 
who  have  assented  to  a  general  assign- 
ment are  not  to  be  counted. 


36.  CreditorB  holding  yoidable  prefer- 
ences.—  Stevens  v.  Nave-McCord  Co.  (C. 
C.  A.,  8th  Cir.),  17  Am.  B.  R.  609,  150  Fed. 
71,  in  which  the  court  says:  "But  aiter 
a  thoughtful  consideration  of  this  and  other 
contentions  of  counsel,  the  evil  of  prefer- 
ences which'  the  bankrupt  law  was  enacted 
to  remove,  the  remedy  of  an  eqtial  distri- 
bution of  the  property  of  the  bankrupt 
which  it  was  passed  to  provide,  the  pro- 
hibition of  the  use  of  their  claims  by  pre- 
ferred creditors  until  they  surrender  thejn 
which  the  act  contains,  the  general  scoi^ 
of  the  law  and  all  its  provisions  considered 
together,  and  the  duty  to  give  it  a  rational 
and  sensible  interpretation  have  forced  our 
minds  to  the  conclusion  that  it  was  the 
intention  of  Congress  that  creditors  who 
hold  voidable  preferences  should  not  be 
counted  either  for  or  against  the  petition 
for  an  adjudication  in  bankruptcy  until 
they  surrender  their  preferences."  Coin- 
pare  McMurtrey  v.  Smith  (Ref.,  Tex.),  15 
Am.  B.  R.  427;  Leighton  v.  Kennedy  (C. 
C.  A.,  Ist  Cir.),  12  Am.  B.  R.  229,'  232. 
129  Fed.  739. 

37.  In  re  Blount  (D.  C,  Ark.),  16  Am. 
B.  R.  97,  142  Fed.  263. 

38.  In  re  Independent  Thread  Co.  (D.  C, 
N.  J.),  7  Am.  B.  R.  704,  113  Fed.  99:^. 
holding  that,  where  a  sufficient  number  of 
creditors  are  not  willing  to  file  an  involun- 
tary petition  against  a  corporation,  an<l 
for  the  purpose  of  evading  the  rei^uire- 
ments  of  the  statute  it  procures  one  cred- 
itor to  assign  part  of  its  claim  to  third  per- 
sons, in  order  to  create  the  necessary  num- 
ber of  creditors,  their  petition  will  be  diiJ- 
missed. 

39.  In  re  Tribelhorn  (C.  C.  A.,  2d  CiM. 
14  Am.  B.  R.  491,  137  Fed.  3,  holding  that. 
where  the  attorney  for  the  petitioning  cred- 
itors becomes  a  creditor  by  an  assignment 
of  a  part  of  the  claim  of  one  of  the  peti- 
tioning creditors   in  an   involuntary  bank* 
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d  Crediton  who  liave  proTable  claims. —  Wliv»ther  the  petitioning  creditor's 
debt  is  provable  or  not  is  the  important  test  in  determining  whether  hia 
petition  will  be  entertained.  The  meaning  of  "provable  debts"  is  dis- 
i'ussed  in  detail  under  §  63.  There  are  numerous  cases  under  the  present 
laT¥  where  a  ei'editor's  petition  has  been  attacked  on  this  ground ;  these  will 
be  considered  here.  The  provability  of  ti^e  creditors  ishould  be  established 
by  at  least  prima  facie  evidence,  although  it  is  not  essential  tliat  formal  proof 
be  presented.'**  As  to  the  person  petitioning,  it  has  been  held  that  a  wife 
may  do  so,*^  also  where  the  petitioner  is  the  only  creditor  and  is  such*  by 
virtue  of  a  judgment  for  breach  of  promise,*^  and  that,  if  also  creditors, 
si:ockholder8  may  petition  against  their  corporation,*^  or  a  partner  against 
his  partnershipy  but  not  as  mere  stockholders  or  partners ;  *^  it  is  clear, 
too,  that  the  creditors  of  a  partnership  may  file  against  an  individual 
partner.**  Depositors  in  an  insolvent  bank  may  join  in  a  petition  against 
a  stockholder  of  the  bank,  where  a  State  statute  makes  the  stockholder 
personally  liable  for  deposits.*^  A  tax  collector  cannot  file  a  petition  with- 
out alleging  that  the  taxes  are  a  provable  claim  under  the  State  law.** 
An  unliquidated  claim,  under  the  present  Iaw,  not  being  yet  "  provable," 
will  not  sustain  a  petition."  But  it  has  been  held  that  a  creditor,  having 
an  unliquidated  debt,  may  file  a  petition,  provided  the  debt  is  provable.*^ 
Whether  a  surety  on  a  debt  not  due  may  file  a  petition  is  a  question.*'     That 


ruptcy  made  after  the  filing  of  the  petition 
he  may  not  be  counted  as  a  petitioning 
creditor. 

39a.  In  re  McNally  (D.  C,  N.  Y.),  29  Am. 
B.  R,  772. 

40.  In  re  Novak  (D,  C,  Iowa),  4  Am.  B. 
R.  311,  101  Fed.  800. 

41.  In  re  Penzansky  (Ref.,  Mass.),  8  Am. 
15.  R.  99. 

42.  In  re  Pollins,  ^tc,  Co.,  2  N.  B.  N. 
Rep.  988. 

43.  See  In  re  Sohenkin  &  Coney  (Ref., 
N.  Y.),  7  Am.  B.  R.  162,  affd.  on  this  point, 
113  Fed.  421. 

44.  In  re  Morcur  (D.  C,  Pa.),  2  Am.  B. 
R.  623,  95  Fed.  634. 

45.  In  re  Walker  (C.  C.  A.,  9th  Cir.),  21 
'Am.  B.  R.  133,  164  Fed.  680.     Snch  a  lia- 

l»ilitv  is  contractual.  In  re  Brown  (C.  C. 
A,  9th  Cir.),  21  Aan.  B.  R.  123,  164  Fed. 
673. 

46.  Petitioa  by  tax  collector. — Where  pe- 
titioner in  involuntary  bankruptcy  proceed- 
ings was  a  tax  colltctor  and  there  was  no 
allegation  that  at  the  date  of  the  petition 
the  taxes  had  remained  unpaid  for  three 
months  after  hcing  committed  to  the  col- 
lector, the  collector  had  no  provable  claim 
and  was  incapable  of  maintaining  the  pe- 
tition, as,  under  the  Massachusetts  law, 
such  allegation  was  necessary  in  or<ler  to 
maintain  an  action.  In  re  Corwin  Mfg.  Co. 
(D.  C,  Mass.),  26  Am.  B.  R.  269. 

47.  XTnliquidated   claim  —  Beer?   v.   Han- 


lin  (D.  C,  Oreg.),  3  Am.  B.  R.  745,  99  Fed. 
695;  In  re  Brinckmann  (D.  C,  Ind.),  4 
Am.  B.  R.  551,  103  Fed.  65;  In  re  Morales 
(D.  C,  Fla.),  5  Am.  B.  R.  425,  105  Fed. 
761;  In  re  Big  Meadows  Gas  Co.  (D.  C.,. 
Pa.),  7  Am.  B.  R.  697,  113  Fed.  974. 

48.  In  re  Manhattan  Ice  Co.  (D.  C,  N. 
Y.),  7  Am.  B.  R.  408,  114  Fed.  400,  aflfd. 
as  In  re  Stern  (C.  C.  A.,  2d  Cir.),  8  Am.. 
B.  R.  569,  116  Fed.  604.  And  compare  In. 
re  Hilton  (D.  C,  N.  Y.),  4  Am.  B.  R,  774, 
104  Fed.  981. 

A  claim  for  damages  for  breach  of  war- 
ranty upon  the  sale  of  personal  property 
is  a  provable  debt,  and  the  amount  may  be 
liquidated  upon  a  jury  trial  demanded  uponr 
a  petition  filed  against  the  debtor.  In  re 
Grant  Shoe  Co.  (D.  C,  N.  Y.),  11  Am.  B. 
R.  48,  125  Fed.  676. 

The  amount  to  be  paid  a  subcontractor 
for  work  and  materials  in  the  construction 
of  a  building,  under  a  contract  providing 
that  the  contractor  shall  pay  to  the  sub- 
contractor a  certain  portion  of  the  sun* 
received  from  the  owner,  is  not  a  provable 
claim  against  the  contractor,  where  the 
owner  has  not  paid  anything  to  him.  In  re 
Ellis  (G.  C.  A.,  6th  Cir.),  16  Am.  B.  R.  221, 
143  Fed.  103. 

49.  Philips  v.  Dreher  Shoe  Co.  (D.  C, 
Pa.),  7  Am.  B.  R.  326,  112  Fed.  404,  hold- 
ing that,  where  the  maker  of  promissory 
notes  not  yet  due  executes  a  general  as- 
signment for  the  benefit  of  creditors,  thua 
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au  indorser  can  is  not  doubted,  his  claim  being  provable;**  so  also,  if  the 
surety  has,  on  default  of  his  principal,  assumed  the  latter's  obligation  ;^^ 
and  so  can  the  holder  of  a  note  not  yet  due,  indorsed  by  the  allied  bank- 
rupt.^^  The  provability  of  such  debts  is  considered  elsewhere.^  Xumerous 
cases  imder  the  former  law  v^rill  be  found  in  point." 

e.  Secured  creditors  not  to  file. —  Creditors  who  are  fully  secured  may  not 
petition.  This  seems  to  have  been  otherwise  under  the  former  law,  the 
petition  being  considered  a  waiver  of  the  security.*^  But  the  intention  under 
the  present  act  is  clear.  A  secured  debt  can  be  counted  in  dollars  only  to 
the  amount  unsecured ;  if  there  be  no  such  amount,  it  should  not  be  counted 
at  all.  There  are  no  precedents  as  yet.  It  is  doubtful,  however,  whether  the 
doctrine  of  implied  waiver  will  apply  under  the  phrasing  of  the  present  law. 
If,  on  the  other  hand,  the  claim  is  not  fully  secured,  it  may  sustain  a  petition, 
provided,  when  reckoned  at  the  unsecured  amount,  the  required  aggregate  of 
$500  is  reached.*^  The  cases  seemingly  contra^''  under  the  former  law 
are  not  in  point,  referring,  as  they  do,  to  the  number  of  the  creditors,  rather 
than  the  existence  of  a  petitioning  creditor's  debt 

f .  Creditors  who  have  received  preferences. —  Prior  to  the  amendatory  act 
of  1903,  all  partial  payments  after  insolvency  were  preferences.  Thus,  the 
objection  was  often  made  to  involuntary  petitions  that  the  creditors  had  not 
provable  debts.  That,  in  such  cases,  it  was  well  taken  is  sustained  by  a 
number  of  authorities  imder  both  the  former  and  the  present  law.^    If  a 


committing  an  act  of  bankruptcy,  the 
sureties  upon  the  notes,  unless  they  have 
paid  them,  have  no  provable  claim,  and  no 
standing  to  institute  proceedings  to  have 
the  maker  iidjudged  an  involuntary  bank- 
rupt, 

60.  In  re  Gerson  (D.  C,  Pa,),  6  Am.  B. 
R,  89,  105  Fed.  891;  affd.  s.  c,  6  Am. 
B.  R.  11. 

51.  Surety  on  defaulting  contractor's 
bond  may  file  petition. —  Where  in  the  ab- 
sence of  evidence  that  the  authorities  of  a 
municipal  corporation  acted  fraudulently 
in  forfeiting  and  canceling  a  contract  for 
the  execution  of  certain  work  in  connec- 
tion with  the  city's  water  works,  because 
the  work  was  not  proceeding  satisfactorily, 
and  the  surety  company  upon  the  con- 
tractor's bond  under  its  contract  of  in- 
demnity with  its  principal,  and  with  the 
permission  of  the  municipal  authorities, 
assumes  charge  of  and  completes  the  work 
at  an  expenditure  in  excess  of  the  contract 
price,  the  surety  company  is  entitled  to  bo 
regarded  as  having  been  lawfully  substi- 
tuted in  the  place  of  the  contractor  for  the 
execution  of  the  work  which  it  had  guaran- 
teed,   and    is    entitled    to    file    a    petition 


against  the  contractor.  Boyce  v.  Guaranty 
Co.  (C.  C.  A.,  6th  Cir.),  7  Am.  B.  R.  6,  111 
Fed.  138. 

52.  In  re  Rothenberg  (D.  C,  N.  Y.),  15 
Am.  B.  R.  485,  140  Fed.  798,  holding  that. 
under  the  present  act,  the  simple  test  is 
whether  the  claim  is  provable.  The  fact 
that  it  is  not  yet  allowable  fa  immaterial. 

53.  See  under  Section  Sixty-three  of  this 
work. 

64.  Michaels  v.  Post,  21  Wall.  398;  Sloan 
V.  Lewis,  22  Wall.  150;  Linn  v.  Smith,  Fed. 
Cas.  8,375;  In  re  Alexander,  Fed.  Cas.  161: 
In  re  Western  Savings,  etc.,  Co.,  Fed.  Cas.. 
17,442;  In  re  Nickodemus,  Fed.  Cas. 
10,254:  In  re  Chamberlin,  Fed.  Cas.  2,5S0: 
In  re  Matot,  Fed.  Cas.  9,282;  In  re  Broich. 
Fed.  Cas.  1,921;  In  re  Noesen,  Fed.  Ca^. 
10,288;  In  re  Cornwall,  Fed.  Cas.  3,250. 

55.  In  re  Stansell,  Fed.  Cas.  13,293.  Com- 
pare also  In  re  Bergeron,  Fed.  Cas.  1,342: 
In  re  Hatje,  Fed.  Cas.  6,215. 

56.  See  In  re  Hazens,  Fed.  Cas.  6,285. 

57.  In  re  Frost,  Fed.  Cas.  5,134;  In  re 
Scrafford,  Fed.  Cas.  12,556. 

68.  In  re  Rogers  Milling  Co.  (D.  C, 
Ark.),  4  Am.  B.  R.  540,  102  Fed.  687:  In  re 
Gillette   (D.  C,  N.  Y.),  5  Am.  B.  R.  119. 
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payment  to  a  creditor  was  made  more  than  four  months  prior  to  the  date  of 
the  petition,  it  is  not  preferential,  and  does  not  disqualify  him  as  a  petition- 
ing creditor.^  The  use  of  the  word  "  provable  "  has  been  thought  to  refer 
to  the  proof  of  a  debt  as  distinguished  from  its  allowance.^  Some  question 
has  arisen  as  to  whether  a  preferred  creditor  has  a  '*  provable  "  claim  before 
the  surrender  of  his  preference,  so  as  to  give  him  any  rights  as  a  petition- 
ing creditor.  All  debts  can  be  "  proved  "  whether  secured,  or  preferred,  or 
fraudulent;  they  cannot  be  "  allowed  '^  unless  the  advantage  is  surrendered. 
It  would  seem  within  reason  to  assert  that  "  provable  '^  must  be  here  con- 
sidered the  equivalent  of  "  allowable."®^  But  at  the  present  time  the  weight 
of  authority  is  opposed  to  this  doctrine,  and  the  rule  now  is  that  a  preferred 
creditor  holding  a  voidable  preference  may  present,  or  may  join  in,  a 
petition  for  an  adjudication  of  bankruptcy.^  It  is  probable,  in  any  event, 
that  where  a  preferred  creditor  petitions,  or  joins  in  a  petition,  he  should 
set  up  his  willingness  to  surrender  his  preference.^ 

g.  Creditors  who  have  attachments. —  The  cases  are  not  uniform  as  to  the 
right  of  an  attaching  creditor  to  file  a  petition.    A  number  of  creditable  cases 


104  Fed.  769;  In  re  Hunt,  Fed.  Cas.  6,882; 
In  re  Rado,  Fed.  Cas.  11,522;  In  re  Israel, 
Fed.  Cas.  7,lll;  Clinton  v.  Mayo,  Fed.  Caa. 
2,899. 

59.  In  re  Girard  Glazed  Kid  Co.  (D.  C, 
Pa.),  12  Am.  B.  R.  295,  129  Fed.  841. 

60.  See  In  re  Norcross  (Ref.,  Mo.),  1 
Am.  B.  R.  644. 

61.  This  seems  sustainable  under  the 
authority  of  In  ,re  Gillette  (D.  C,  N.  Y.), 
5  Am.  B.  R.  119;  In  re  Fishblate  Clothing 
Co.  (D.  C,  N.  Car.),  11  Am.  B.  R.  204,  125 
Fed.  986. 

62.  Stevens  v.  Nave-McCord  Co.  (C.  C.  A., 
8th  Cir.),  17  Am.  B.  R.  609,  150  Fed.  71; 
In  re  Douglass  Coal  &  Coke  Co.  (D.  C, 
Tenn.),  12  Am.  B.  R.  539,  551,  131  Fed. 
769. 

Preferred  creditor's  claim  provable.— 
Judge  Ray,  in  the  case  of  Matter  of  Horn- 
stein  (D.  C,  N.  Y.),  10  Am.  B.  R.  308,  321, 
122  Fed.  266,  insists  that  equity  demands 
that  those  creditors  who  have  received  a 
preference  be  allowed  to  file  petitions  even 
if  they  have  not  surrendered  their  prefer* 
cnces.  He  emphatically  dissents  from  the 
text  as  contained  in  the  4th  edition  of  this 
^ork,  p.  407,  and  says:  "That  'provable' 
A8  used  in  the  bankruptcy  act,  is  to  be  con- 
sidered as  the  equivalent  of  '  allowable,'  is 
used  in  the  same  act,  is  a  contention  that 
ought  not  to  prevail.  Those  words  are  not 
used'  in  the  act  as  equivalents,  or  as  ex- 
pressing the  same  meaning.  Xor  are  the 
^^  of  or  proceedings  for  *  proving  a  claim ' 


and  of  'allowing  a  claim,'  the  same."  In 
the  case  of  In  re  Herzikopf  (D.  C,  Cal.), 
9  Am.  B.  R.  90,  118  Fed.  101,  it  is  held  that 
a  creditor  may  be  a  petitioner  in  bank- 
ruptcy notwithstanding  the  receipt  of  a 
preference  which  is  unsurrendered.  Citing 
In  re  Norcross  (Ref.,  Mo.),  1  Am.  B.  R. 
644;  In  re  Cain  (Ref.,  111.),  2  Am.  B.  R. 
378;  In  re  Bloss,  Fed.  Cas.  No.  1,562;  In 
re  California  Pacific  Ry.  Co.,  Fed.  Caa. 
2,315;  In  re  Stansell,  Fed.  Cas.  No.  13,293  i 
Rankin  v.  Railway  Co.,  Fed.  Cas.  No. 
11,567. 

63.  In  re  Vastbinder  (D.  C,  Pa.)  11 
Am.  B.  R.  118,  126  Fed.  417,  holding  that 
a  creditor  may  surrender  his  preference 
and  thus  qualify  as  a  petitioner,  and  it  is 
sufficient  if  he  offers  to  do  so  in  the  peti- 
tion. In  re  Fishblate  Clothing  Co.  (D.  C, 
N.  Car.),  11  Am.  B.  R.  204,  125  Fed.  986, 
holding  that,  where  in  an  involuntary  pro- 
ceeding it  appears  that  one  of  the  petition- 
ing creditors  had  received  a  payment  on 
his  claim  within  the  four  months'  period 
which  he  had  not  surrendered,  and  that 
the  petitioners  had  not  asked  for  leave  to 
amend  the  petition  to  conform  to  the  pro- 
visions of  the  bankrupt  law,  the  petition 
will  be  dismissed. 

A  preference  which  has  not  been  fraudu- 
lently obtained  does  not  estop  the  preferred 
creditor  from  filing  a  petition,  provided  he 
surrenders  such  preference.  In  re  Miller 
(D.  C,  N.  Y.),  5  Am.  B.  R.  140,  104  Fed. 
764. 
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are  to  the  effect  that  such  a  creditor  may  not  petition.**  There  is  some 
doubt  "(vhether  an  attachment  less  than  four  months  old  amounts  to  a 
^*  preference  ;®^  it  more  nearly  resembles  a  security.  On  broad  principles 
of  equity,  however,  it  is  an  advantage,  placing  the  creditor  having  it  out 
of  that  class  which  alone  can  file  an  involuntary  petition.  Only  after  a 
surrender  of  it,  or  at  least  an  offer  to  surrender,  should  he  be  allowed  to  file,** 

h.  Creditors  who  hare  an  advantage  tiKrougli  fraud.-— As  has  been  seen, 
proofs  of  debt  are  not  allowed  if  objection  is  made  by  a  party  in  interest 
and  that  objection  is  sustained.®^  Thus,  debts  paid  in  part  by  a  fraudulent 
transfer  would  probably  be  refused  allowance.  It  is  thought  such  claims 
will  not  sustain  a  creditor's  petition,  unless  the  petitioner  surrenders  his 
fraudulent  advantage.  Creditors  who  have  merely  connived  at  a  **  fraud  on 
the  law,"^  as  well  as  those  who  have  attempted  or  accomplished  a  fraud  on 
the  other  creditors,  cannot  institute  an  involuntary  proceeding.  Neither 
class,  it  seems,  comes  into  court  with  clean  hands.  But  the  adjudication 
of  an  insolvent  corporation  may  not  be  defeated  because  its  directors  and 
stockholders  join  in  the  petition,  thus  preventing  a  sale  of  corporate  prop- 
ertv  under  an  execution.* 

i.  Estoppel  of  creditors. —  If  it  appears  that  the  act  of  bankruptcy  was 
secured  by  the  connivance  of  a  creditor,  he  should  not  be  permitted  to 
institute  the  proceedings.^^  Where  a  creditor  has  voluntarily  assented  to  the 
administration  of  the  bankrupt's  estate  by  means  of  an  assignment,  as  bv 


S4.  In  re  Burlington  Malting  Co.  (D.  C, 
Wis.),  6  Am.  B.  R.  369,  109  Fed.  777,  hold- 
ing that  a  creditor  with  an  attachment  ob- 
tained and  permitted  by  his  debtor  while 
insolvent  may  not  follow  up  his  attach- 
ment with  a  petition  for  an  adjudication 
of  bankruptcy  against  his  debtor  based 
upon  the  same  claim  without  a  formal  re- 
lease of  his  levy;  In  re  Schenkein,  113  Fed. 
421,  revg.  on  this  point,  s.  c,  7  Am. 
B.  R.  162. 

65.  Compare  In  re  Schenkein  (Ref., 
N.  Y.),  7  Am.  B.  R.  162,  with  In  re  Hazens, 
Fed.  Cas.  6,285,  and  In  re  Broich,  Fed.  Cas. 
1,921. 

66.  In  re  Schenkein  (Ref.,  N.  Y.),  7  Am. 
B.  R.  162;  In  re  Burlington  Malting  Co. 
(D.  C,  Wis.),  6  Am.  B.  R.  369,  109  Fed. 
777,  holding  that  a  creditor  with  an  at- 
tachment obtained  and  permitted  by  his 
debtor  while  insolvent  may  not  follow  up 
his  attachment  with  a  petition  against  his 
debtor  based  upon  the  same  claim  without 
a  formal  release  of  his  lew. 

A  creditor  who  has  received  an  attach- 
ment within  the  four  months'  period  may 
be  a  petitioner  in  proceedings  to  have  his 
debtor  adjudged  a  bankrupt,  but  before  an 


order  of  adjudication  is  made  he  must  for- 
mally surrender  his  attachment  lien,  and 
in  the  meantime  the  court  of  bankruptcy 
will  restrain  all  persons  from  interfering 
with  the  attached  property  until  an  adju- 
dication is  had  and  a  trustee  appointed,  or 
the  petition  in  bankruptcy  is  dismissed. 
Matter  of  Hornstein  (D.  C.,'n.  Y.),  10  Am. 

B.  R.  308,  122  Fed.  266. 

67.  See  generally  under  Section  Fifty- 
seven  of  this  Work. 

66.  Consult  In  re  Gutwillig  <C.  C.  A., 
2d  Cir.),  1  Am.  B.  R.  388,  92  Fed.  337; 
West  V.  Lea,  174  U.  S.  590,  2  Am.  B.  R. 
463. 

66.  First  Nat.  Bank  v.  Wyoming  Valley 
Ice  Co.  (D.  C,  Pa.),  14  Am.  B.  R,  448,  136 
Fed.  466. 

70.  In  re  Marks  Bros.  (D.  C,  Pa.),  15 
Am.  B.  R.  457,  142  Fed.  279;  Clark  v. 
Henne  (C.  C.  A.,  5th  Cir.),  11  Am.  B.  R 
583,  127  Fed.  288;  Moulton  v.  Coburn  (C. 

C.  A.,  1st  Cir.),  12  Am.  B.  R.  553,  131  Fed, 
201;  In  ro  Curtis  (D.  C,  111.).  1  Am.  B.  R. 
440,  91  Fed.  737,  aflTd.  2  Am.  B.  R.  226, 
94  Fed.  630.  And  see,  for  what  acts  dd  not 
constitute  an  estoppel,  Simonson  v.  Sins- 
heimer  96  Fed.  579,  as  affirmed  by  (C.  C.  A., 
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accepting  ite  terms,  or  otherwise  actively  co-operating  in  its  execution, 
ho  is  estopped  from  thereafter  filing  an  involuntary  petition ;  ^^  although 
a  creditor  may  not  be  estopped  where  it  appears  that  he  was  misled  into 
tl;e  assignment  by  misstatements,'^  or  where  the  petitioning  creditors  had 
simply  filed  their  claims  as  required  by  the  State  law,  but  had  not  by  any 
other  act  assented  to  or  pan-ticipated  in  or  made  themselves  parties  to  the 
assignment  oomplained  of  as  an  act  of  bankruptcy.^     The  same  estoppel 


6th  Cir.J,  3  Am.  B.  R.  824,  100  Fed.  423; 
In  re  Winston  (D.  C,  Tenn.),  10  Am.  B.  R. 
171,  122  Fed.  187;  Matter  of  Taylor  House 
Association  (D.  C,  N.  Y.),  31  Am.  B.  R. 
727,  732;  Perry  v.  Langley,  Fed.  Caa.  11,006; 
Spicer  v.  Ward,  Fed.  Cas.  13,241. 

7L  Assent  to  general  assignment. —  Dur- 
liam  Paper  Co.  v.  Seaboard  Knitting  Mills 
<D.  C,  N.  Car.),  10  Am.  B.  R.  29,  121  Fed. 
179;  In  re  Miner  (D. -C.,  Mass.),  4  Am.  B. 
R.  710, 104  Fed.  520;  In  re  Perry  &  Whitney 
Co.  (D.  C,  Mass.),  22  Am.  B.  R.  722,  172 
Fed.  745,  affd.  23  Am.  B.  R.  695,  175  Fed. 
52;  in  this  same  case  (22  Am.  B.  R.  780) ,  on 
tile  petition  of  one  of  the  bankrupt's  cred- 
itors to  intervene  it  was  held  that  where  the 
holder  of  a  note  against  a  debtor  had  knowl- 
edge that  he  had  made  an  assignment  for 
<Teditor8,  allowed  four  months  to  elapse 
without  any  attempt  to  become  a  party  to 
bankruptcy  proceedings,  charging  said  as- 
if^igiiment  as  an  act  of  bankruptcy,  both  he 
and  the  assignee  of  the  note  are  estopped 
from  maintaining  the  bankruptcy  petition. 
Compare  Hays  v.  Wagner  ( C.  C.  A,,  6th 
Cir.),  18  Am.  B.  R.  163,  150  Fed.  533. 

In  the  case  of  Simons  v.  Sinsheimer,  3 
Am.  B.  R.  824,  37  C.  C.  A.  337,  95  Fed.  948, 
Judge  Taft  said:  "Where  a  debtor  makes 
a  general  assignment  for  the  benefit  of  his 
creditors,  and  judicial  proceedings  are  insti- 
tuted to  enforce  and  carry  out  the  assign- 
ment, creditors  who,  on  being  made  parties 
to  such  proceedings,  do  not  repudiate  the  as- 
•signment,  nor  begin  proceedings  in.  bank- 
ruptcy, but  file  their  claims  under  the  as- 
^i^nment,  and  participate  in  the  administra- 
tion of  the  estate,  and  suffer  the  assignee  to 
sell  the  property  and  collect  tbe  proceeds, 
involving  a  delay  of  several  months,  and  the 
incurring  of  costs  and  expenses,  are  estopped 
thereafter  to  file  a  petition  in  involuntary 
bankruptcy  against  the  assignor  based  solely 
on  the  ground  of  the  assignment." 

Where,  upon  an  insolvent  debtor's  mak- 
ing a  general  assignment  for  the  benefit  of 
creditors,  certain  creditors  have  voluntarily 
become  parties  to  such  assignment  proceed- 
ings, such  creditors  by  assenting  to  the  as- 
fli^ment  are  estopped  from  instituting  in- 
voluntary bankruptcy  proceedings  against 
their  debtor,  based  upon  such  assignment  as 
an  act  of  bankruptcy.  In  re  Romanow  (D. 
0.,  Mass.),  1  Am.  B,  R.  461,  citing  Perry  v. 
Langley,  19  Fed.  Cas.  282,  283,  where  the 
t'ourt  said :  "  If  the  proof  was  that  Perry 
bad  advised  the  making  of  the  assignment, 
or  after  its  execution  iiad  expressly  given 
bis  assent  to  it,  as  a,  creditor  of  Langley, 


he  would  have  been  precluded  from  insisting 
on  it  as  an  act  of  bankruptcy,  and  could 
not  have  maintained  a  standing  in  this 
court  as  a  petitioning  creditor." 

Creditors,  assenting  in  writing  to  a  com- 
mon-law assignment  for  the  benefit  of  cred- 
itors, are  not,  except  under  special  circum- 
stances, entitled  to  join  in  an  involuntary 
petition,  alleging  as  the  sole  act  of  bank- 
ruptcy the  making  of  such  assignment.  Moul- 
ton  V.  Coburn  (C.  C.  A.,  1st  Cir.) ,  12  Am.  B. 
K.  553,  131  Fed.  201,  affg.  11  Am.  B.  R.  212. 

Where,  upon  the  proposal  made  at  a  meet- 
ing of  all  the  creditors  but  one,  of  an  insolv- 
ent debtor,  he  executes  a  transfer  in  the 
form  of  a  deed  of  trust  or  chattel  mortgage 
in  the  usual  form,  with  power  of  sale  and 
condition  of  defeasance  of  his  stock  of  goods, 
etc.,  to  a  trustee,  the  creditors  are  estopped 
from  setting  up  such  conveyance  as  a  ground 
of  bankruptcy.  Clark  v.  Henne  (C,  C.  A.. 
5th  Cir.),  11  Am.  B.  R.  583,  127  Fed.  288. 

In  the  Territory  of  Hawaii,  there  being 
no  insolvent  laws,  creditors  assenting  to  'an 
assignment  for  the  benefit  of  creditors,  and 
acting  under  it  to  the  extent  of  filing  claims, 
are  not  thereby  estopped  from  petitioning 
for  a  decree  of  bankruptcy  against  the  as- 
signor. Matter  of  Hirose  (D.  C,  Hawaii), 
12  Am.  B.  R.  154. 

Creditor  participating  in  proceeding  un- 
der State  law  — ^A  creditor  is  estopped  from 
joining  in  a  petition  for  the  adjudication  of 
a  corporation  in  bankruptcy  where  it  ap- 
pears that,  in  behalf  of  the  corporation,  he 
voluntarily  filed  an  answer  to  a  complaint 
asking  for  the  appointment  of  a  State  re- 
ceiver, and  consented  thereto,  and  that  he 
subsequently  signed  the  bond  for  such  re- 
ceiver, who  thereupon  qualified  and  took 
possession  of  the  corporation's  property.  In 
re  Gold  Run  Mining  k  Tunnel  Co.  (D.  C, 
Co). ) ,  29  Am.  B.  R.  563. 

A  creditor  participating  in  proceedings 
under  a  State  insolvency  law  which  are  void 
because  the  operation  of  such  law  has  been 
suspended  by  the  Bankruptcy  Act,  is  not 
estopped  from  attacking  such  proceedings 
and  joining  in  a  petition  to  have  the  debtor 
adjudicated  an  involuntary  bankrupt.  In 
re  Weedman  Stave  Co.  (D,  C,  Ark.),  29 
Am.  B.  R.  460. 

72.  Matter  of  Canner  (Ref.,  Mass.),  21 
Am.  B.  R.  199,  affd.  sub  nom,  Canner  v. 
Tapper  Co.  (C.  C.  A.,  1st  Cir.),  21  Am.  B. 
R.  872,  168  Fed.  519. 

73.  In  re  Curtis  (D.  C,  111.),  1  Am.  B.  R. 
440,  91  Fed.  737,  affd.  2  Am.  B.  R.  223, 
94  Fed.  630.     See  also  Durham  Paper  Co. 
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exists  where  the  creditor  has  been  an  active  and  voluntary  participant  in 
receivership  proceedings  in  a  State  court/*  or  where  he  procures  a  judgment 
creditor  to  issue  execution  for  the  sole  and  express  purpose  of  enabling  him 
to  file  a  petition  against  the  debtor/^  or  where  two  petitioning  creditors 
fraudulently  compelled  the  bankrupt  to  pay  the  claim  of  a  third  creditor, 
thereby  reducing  the  requisite  number  J®  It  is  not  immoral  or  illegal  for  peti- 
tioning creditors  to  solicit  the  alleged  bankrupt  not  to  defend,  where,  he  is  in 

fact  insolvent  and  has  committed  an  act  of  bankruptcy,  and  this  fact  alone 
will  not  preclude  them.^  On  general  principles  of  equity  it  would  seem 
th^at  a  creditor  who  is  also  an  officer  of  a  corporation  ought  not  to  be  pe^ 
mitted  to  petition  his  debtor  (such  co^rporation)  into  bantniptcy  (m  the  ground 
that  such  corporation  has  committed  an  act  of  bankruptcy,  which  act  he 
himself  brought  about  and  caused  to  be  committed."* 

j.  Counting  creditors  when  but  one  creditor  petitions. —  Subsection  b  also 
provides  that  where  all  the  creditors  are  less  than  twelve,  one  of  such  cred- 
itors whose  claim  equals  tbe  sum  of  $500  may  file  a  petition.  The  doctranes 
already  dedared  also  apply  where  the  sole  question  is  the  n.umber  of  cred- 
itors in  a  given  case.  Only  persons  having  provable  debts  ™  can  be  counted. 
Where  the  total  of  the  indebtedness  is  at  issue,  all  debts  preferentially  paid 
must  be  counted.'*  A  preferred  creditor  may  not  be  counted  against  a  petition, 
nor  in  computing  the  number  of  creditors  that  must  join  in  the  petition,  un- 
less he  first  surrenders  his  preference.  But,  if  he  surrenders  his  preference 
before  the  adjudication,  he  may  be  coxmtcd  after  the  surrender.**  Were  it 
not  for  these  rules,  a  debtor  might  often  successfully  resist  a  petition  by  col- 
lusion with  creditors  whom  he  had  preferred.  It  seems  to  be  the  -rule  that 
where^  uix>n  the  filing  of  an  involuntary  petition  in  bankruptcy,  there  are  not 
the  proper  number  of  petitioning  creditors  nor  a  sufficient  amount  of  claims 
t'>  support  the  petition,  but  subsequently  and  before  the  adjudication  other 
creditors  enter  their  appearances  and  join  in  the  petition,  such  creditors  and 
the  amounts  of  their  claims  will  be  reckoned  in  making  up  the  number  of  the 


V.  Seaboard  Knitting  Mills  (D.  C,  N.  Car.), 
10  Am.  B.  R.  29. 

74.  Lowenstein  v.  McSbane  Mfg.  Co.  (D. 
C,  Md.),  12  Am.  B.  R.  601,  130  Fed.  107; 
Woodford  t.  Diamond  State  Steel  Co.  (D. 
C,  Del.),  15  Am.  B.  R.  31,  138  Fed.  582. 

75.  In  re  Marks  Bros.  (D.  C,  Pa.),  15 
Am.  B.  R.  457,  142  Fed.  279. 

76.  Fraudulently  reducing  number  of 
creditors. —  Where  two  of  three  petitioning 
creditors  after  filing  their  petition  colluded 
in  an  attempt  to  compel  the  alleged  bank- 
nipt  to  pay  the  claim  of  the  third  and  by 
various  means  procured  a  judfynient  by  a 
justice  of  the  peace,  which  the  alleged  bank- 
rupt was  compelled  to  and  did  pay  and 
satisfy;  and  that  thereupon  there  was  a 
failure  of  the  requisite  number  of  petition- 
ing creditors,  it  was  held  that  the  two  peti- 
tioning creditors  being  responsible  for  the 
situation  and  the  third  creditor  having  ob- 
tamed  the  judgment  and  payment  thereof 


and  been  allowed  to  withdraw,  the  remain- 
ing two  were  estopped  from  proceeding  fur- 
ther as  petitioning  creditors.  Cummins 
Grocery  Co.  v.  Talley  (C.  C.  A.,  6th  Cir.), 
26  Am.  B.  R.  484. 

77.  In  re  Billing  (D.  C,  Ala.),  17  Am. 
B.  R.  80,  145  Fed.  395. 

77a.  Per  Judge  Ray  in  Matter  of  Taylor 
House  Association  (D.  C,  N.  Y.),  31  Am. 
B.  R.  727,  733.     * 

78.  Bankr.  Act,  §  1  (9) :  note  the  excep- 
tion of  employees  and  laborers,  discussed 
later.  Compare  on  this,  In  re  Barrett  Co., 
2  N.  B.  N.  Rep.  80. 

79.  In  re  Norcross  <Ref.,  Mo.),  1  Am.  B. 
R.  644;  In  re  Tirre  (D.  C,  N.  Y.),  2  Am. 
B.  R.  493,  95  Fed.  425.  See  also  lu  re 
Cain  (Ref.,  111.),  2  Am.  B.  R.  378,  and 
In  re  Barrett  Co.,  2  N.  B.  N.  Rep.  80. 

80.  Stevens  v.  Nave-McCord  Co.  (C  C 
A.,  Sth  Cir.),  17  Am.  B.  R.  609,  617,  150 
Fed.  71. 
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creditors  and  the  amount  of  claims  necessary  to  support  an  inroluntal'y 
petition  in  bankruptcy.  The  number  of  creditors  should  be  reckoned  as 
of  die  date  of  the  petition.®^ 

k.  InvQluntary  petitions  must  be  in  duplicate. — (i)  Ijt  general, — Although 
this  seems  to  mean  two  petitions,  each  an  original  and  not  an  original  and  a 
copy>^  it  has  been  held  that  the  statute  is  fully  satisfied  by  filing  an  original 
and  a  certified  copy  of  the  original  prior  to  the  four  months'  period.^  These 
papers  must  be  filed  with  the  clerk ;  handing  them  to  him  out  of  his  oflice, 
while  not  usual,  is  enough.^  The  duplicate  is  served  with  the  subpoena  on 
the  alleged  bankrupt. 

(2)  Waiver  op  dttplioate. — ^As  the  only  benefit  of  filing  a  duplicate 
petition  is  to  enable  the  debtor  to  answer  more  speedily  and  conveniently, 
an  answer  without  a  demand  of  the  privilege  is  a  waiver  of  it.  It  estops  the 
debtor  from  thereafter  insisting  upon  it,  because  it  leads  the  petitioner  to 
proceed  and  to  incur  expense  in  reliance  upon  the  renunciation  of  the 
privilege  which  has  become  functus  officio  by  the  answer.®^ 

IV.  PRACTICE  IF  ANSWER  AVERS  MORE  THAN  TWELVE  CREDITORS. 

a.  In  general. —  Though  the  policy  of  the  law  is  to  require  the  concurrence 
of  at  least  three  creditors  in  a  petition,  subsection  d^  in  connection  with  sub- 
section /,  in  practice,  results  in  petitions  by  one  creditor  in  most  cases  where 
there  is  neither  time  nor  opportunity  to  ascertain  whether  the  alleged  debtor 
has  twelve  or  more.  As  a  consequence,  even  if  an  answer  alleging  that 
number  of  creditors  is  interposed,  the  quota  of  three  is  easily  supplied  by 
intervenors,  and  a  bankruptcy  through  one  creditor  in  $500  is  nearly  as 
easy  as  it  was  under  the  former  law  before  the  amendments  of  1874.  The 
allegation  that  the  creditors  are  less  than  twelve  can,  nay,  often  must  be, 
on  information  and  belief,  and,  if  so,  it  seems,  sufficient.®^  Insufficiency 
in  the  allegation  as  to  the  number  of  creditors  is  not  an  incurable  juris- 
dictional defect.®'^ 


81.  Moulton  V.  Coburn  (C.  C.  A.,  Ist 
Cir.),  12  Am.  B.  R.  553,  131  Fed.  201,  affg. 
11  Am.  B.  R.  ZX2,  holding  that,  in  deter- 
mining whether,  upon  a  petition  filed  by  a 
single  creditor,  the  number  of  creditors  of 
an  alleged  bankrupt  is  less  than  twelve, 
thirteen  creditors,  induced  by  the  bank- 
nipta*  assignee  under  a  general  assign- 
nient  acting  in  behalf  of  creditors  not  to 
join  in  the  petition,  should  be  counted. 

82.  In  re  Dupree,  97  Fed.  28;  In  re  Ste- 
venson (D.  C,  Del.),  2  Am.  B.  R.  66,  94 
Fed.  110.  In  each  of  these  cases  a  single, 
paper  had  been  filed  within  the  four  months* 
period.  In  each  of  them  an  application 
was  made  after  the  four  months  had  expired 


to  permit  the  filing  nunc  pro  tunc  of  a  copy 
or  a  duplicate  original. 

83.  Mill  an  v.  Exchange  Bank  of  Man- 
nington  (C.  C.  A.,  4th  Cir.),  24  Am.  B.  R. 
889,  183  Fed.  753. 

84.  Compare  under  Section  Eighteen  of 
this  work. 

85.  In  re  Plymouth  Cordage  Co.  (C.  C.  A., 
8th  Cir.),  13  Am.  B.  R.  665,  135  Fed.  1000. 

86.  In  re  Scammon,  Fed.  Cas.  12,427; 
Per r in  &  Gaflf  Mfg.  Co.  v.  Peale,  Fed.  Cas. 
10,981;  In  re  Mann,  Fed.  Cas.  9,033. 

87.  Matter  of  Haff  (C.  C.  A.,  2d  Cir.),  13 
Am.  B.  R.  362,  68  C.  C.  A.  340,  136  Fed.  78. 
See  infra  this  sectioi},  Amendments  of  Peti- 
tion. 
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.b.  Filing  "list  of  creditoM."— The  "list  of  creditors''  required  of  the 
defendant  debtor  by  §  59-d  of  the  statute,  when  he  sets  up^  as  a  defense  to  a 
petition  by  a  single  creditor  that  the  number  of  his  creditors  is  more  than 
twelve,  must  contain,  besides  the  bare  names  and  addresses  of  such  creditors, 
at  least  a  statement  of  the  amount  due  each  creditor,  the  date  of  the  debt 
when  due,  whether  due  by  note  or  account  or  by  some  form  of  contract, 
the  consideration  therefor,  whether  owned  jointly  with  another,  as  partner 
or  otherwise,  and  such  full  particulars  as  will  enable  the  petitioning  creditor 
to  negotiate  with  others  to  join  with  him  in  the  petition  and  save  the  neces- 
sitv  and  cost  of  a  reference  to  ascertain  the  facts.  There  should  be  no 
concealment  of  these  particulars  by  the  debtor  in  making  such  a  defense. 
If  the  particulars  of  the  debts  contained  in  the  list  of  creditors,  where  it  is 
alleged  by  debtor  that  his  debts  are  more  than  twelve  in  number,  are  not 
disclosed  in  the  answer  of  the  defendant,  the  court  will,  if  necessary,  refer 
the  case  to  ascertain  them,  and  thus  settle  any  dispute  between  the  ][>artie3 
concerning  them.«« 

c.  Practice. —  The  practice  on  such  an  answer  is  distinctly  marked  out  in 
this  subsection.^  A  practical  difficulty  arises  where  a  reference  has  been 
made  to  a  special  master.  He  is  not  **  the  court "  and  cannot,  therefore, 
give  the  notice  to  the  other  creditors.  This  difficulty  is  usually  met  either 
by  obtaining  from  the  court  an  order  directing  him  so  to  do,  or  by  a  stipu- 
lation of  the  parties.  The  mode  of  service  of  the  notice  is  left  to  the  dis- 
cretion of  the  court;  if  the  creditors  named  were  actually  served  in  time 
to  intervene,  the  mode  of  service  is  immaterial.®^  If  other  creditors  "  join 
in,''  they  must  do  so  in  the  court  proper  and  not  before  the  special  master. 
Where  such  an  answer  raises  other  questions  and  other  creditors  do  not  inte^ 
vene,  the  evidence  should  at  first  be  confined  to  the  single  question  of  the 
number  of  creditors;  the  burden  is  on  the  alleged  bankrupt.  If  the  decision 
is  with  him,  the  petition  must  be  dismissed.  The  words  *^  such  hearing " 
clearly  refer  to  a  trial  of  this  issue  only.  Creditors  may  join  in  at  any 
time  before  the  evidence  thereon  is  closed.  The  cases  under  the  former  law 
are  often  in  point.®^ 

V.  EXCLUSION  OF  EMPLOYEES,  RELATIVES,   AND   OFFICERS. 

Subsection  e  excludes  from  the  computation  the  bankrupt's  employees  and 
relatives  within  the  third  degi'ee.     While  claimants  who  have  an  advantage 
in  dollars  are  not  excluded  in  ascertaining  the  number  of  creditors,  those  pre- 
ss  W    A.   Oa^e    &    Co.    v.    Bell    (P.   C,  90.  In  re  Tribelhorn    (C.  C.  A.,  2d  Cir.), 
Tpiin.l,  10  Am.  B.  R.  OOG,  124  Fed.  371.           14  Am.  B.  R.  491,  137  Fed.  3. 

89.  That    the   list    of    creditors    must   be  91.  Robinson   v.  Hanway.  Fed.  Cas.  H" 

*'  under  oath."  compare  Tn  re  Steinman.  Fed.       953;  In  re  Slieffer,  Fed.  Cas.  12,742. 
Cfts.  i:^.357-,   Tn  re  Flyme**,  Fed.  Cas.  6,986. 
See  ali^o  ''Supplemental   Forms,"  po^t. 
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sumably  in. the  control  of  the  bankrupt  are.  The  purpose —  to  prevent  the 
creation  of  fictitious  debts  and  thereby  the  number  of  creditors  where  leea 
than  twelve  are  alleged  —  is  clear.  But  the  subsection  hardly  goes  far 
enough  to  prevent  that  evil.  In  line  with  its  policy,  it  has  been  held  that 
rht  officers  of  a  bankrupt  corporation,  who  are  also  its  creditors,  should  be 
txcluded.^^  This  may  be  doubt^d.^**  The  subsection  is  by  way  of  limita- 
tion and  should  bp  'Construed  strictly.  Only  employees  at  the  time  of  the 
bankropt<»y  and  relativee  by  consanguinity  or  affinity  within  the  third  degree 
should  be  excluded.  The  statute  is  silent  concerning  whether,  being  so  ex- 
cluded, these  classes  may  be  petitioning  or  intervening  creditors.  It  has 
been  held  that  a  relative  who  may  not  be  counted  in  computing  the  nimiber 
of  creditors  may  bring  a  petition.*^^** 

VI.  UfTSKYBNTION  BT  OTHER  CREDITORS. 

a.  In  general. —  After  the  amendments  of  1876,  intervention  by  other 
creditors,  under  the  previous  law,  was  regulated  by  statute.  The  time,  ten 
days,  was  rather  short.  There  is  no  such  limitation  in  the  present  law. 
Creditors  other  than  the  original  petitioners  may,  at  any  time,  enter  their 
appearance  and  join  in  the  petition,  and  creditors  so  joining  in  a  petition 
subsequent  to  its  filing  may  be  counted  in  making  up  the  number  of  cred- 
itors and  amount  of  claims  required  by  the  act  to  support  the  petition.®* 
Tnder  subsection  /  it  is  now  well  settled  that  creditors  may  join  at  any  time 
before  adjudication,  even  though  it  be  moane  than  four  months  after  the 
act  of  bankruptcy  was  committed,  and  will  be  counted  to  make  up  tht» 
munber  of  creditors  and  the  amount  of  claims  required  by  the  act,**  but  a 
delay  of  a  year  has  been  thought  unreasonable  and  permission  to  intervenit 
refused.*^     No  settlement  that  the  petitioning  creditors  make  can  defeat  tht* 


92.  In  re  Barrett  Co.,  2  N.  B.  N.  Rep.  80. 

Ma.  Creditors  of  a  corporation,  who  are 
also  dixeotors,  are  not  precluded  from  pe- 
titioning for  the  adjudication  of  the  cor- 
poration in  bankruptcy  on  the  ground  that 
it  had  admitted  its  inability  to  pay  its  debts 
and  its  willingness  to  be  adjudged  a  bank- 
rupt on  that  ground,  merely  because  their 
presence  at  the  meeting  of  the  board  of 
directors,  when  such  admission  was  made, 
was  necessary  to  its  validity.  Home  Pow- 
der Co.  V.  Geifl  (C.  C.  A.,  8th  Cir.),  39  Am. 
B.  R.  .580. 

Wb.  Perkins  v.  Dorman  (D.  C,  Mex.), 
30  Am.  B.  R.  767. 

9S.  In  re  Crenshaw  (D.  C,  Ala.),  19  Am. 
B.  R.  502,  156  Fed.  638. 

94.  In  re  Cliarles  Town  Light  &  Power 
Co.  (D.  C,  W.  Va.),  25  Am.  B.  R.  687,  183 
Fed.  160;  Tn  re  Stein  (C.  C.  A.,  2d  Cir.),  5 
Am.  B.  R.  288,  105  Fed.  749.  45  C.  C.  A. 
29;  In  re  Plymouth  Cordage  Co.  (C.  C.  A., 
8th  Cir.),  13  Am.  B.  R.  665,  135  Fed.  1000, 
fi8  C.  C.  A.  434;  In  re  Ronianow  (D.  C, 
Mass.),  1  Am.  B.  R.  461,  92  Fed.  510,  512; 
In  re  Mercur  (D.  C,  Pa.),  2  Am.  B.  R,  626, 
95  Fed.  634. 


Joining  before  adjudication. —  In  the 
Stein  case,  supra,  Judge  Wallace,  after  .re- 
ferring to  the  provision  which  authoriJseH 
creditors  other  than  original  petitioners 
"  at  any  time "  to  enter  their  appearance 
and  join  in  the  petition,  said :  "  It  is  urged 
that  to  permit  other  creditors  to  procure 
an  adjudication  who  have  not  sought  to  do 
so  until  after  four  months  have  elapsed 
since  the  act  of  bankruptcy  would  enable 
them  to  overhaul  conveyances  and  sales  as 
fraudulent  of  prefeTcntial  w^hich  could  not 
be  done  otherwise,  and  might  work  injus* 
tice  to  those  whose  titles  had  by  lapse  of 
time  become  safe.  Nothing  in  the  bank- 
rupt act  indicates  a  solicitude  for  the  pro- 
tection of  fraudulent  vendees,  and.  if  cred- 
itors whose  preferences  may  be  disturbetl 
have  any  equities  to  urge  against  an  adju- 
dication, they  are  authorized  by  section  5^ 
to  intervene  and  present  them.  And,  even 
if  imaginable  eases  of  hardship  may  arise^ 
the  plain  language  of  the  act,  authorizing 
creditors  *  at  any  time '  to  join  in  the  orig- 
inal petition,  cannot  be  disregarded." 

95.  In  re  Jemison  Mercantile  C/O.  (C.  C 
A^  5th  Cir.),  7  Am.  B.  R.  588,  112  Fed.  9n6, 
holding  that,  where  the  petition  for  an  in- 
voluntary  adjudication    is    dismissed    upon 


780 


Who  May  File  and  Dismiss  Petitions. 


[§  59-f. 


right.^  If  they  abandon  the  case  and  others  intervene  and  carry  it  on,  the 
adjudication  will  operate  on  preferences  within  four  months  of  the  original 
filing.^^  In  such  a  case,  the  intervening  petitioners  need  not  be  three  in 
number  or  have  debts  aggregating  $500.^  But  intervention  will  not  be 
.  ordered  where  the  original  petition  was  on  its  face  defective  in  number  or 
amount  ;^  nor  will  it  be  permitted,  as  a  matter  of  right,  after  a  hearing  and 
a  dismissal  of  the  petition.^^  The  answer  of  a  creditor,  which  is  not  sworn 
to  as  required  by  law,  may  be  amended  at  any  time  before  adjudication.^^^ 
A  creditor  cannot  intervene  to  oppose  a  voluntary  petition  on  the  ground 
that  the  petitioner  is  not  insolvent. ^^ 

b.  Who  may  intervene. —  Generally  speaking,  any  creditor  who  could  have 
petitioned  may  join  in  a  petition.^**^  The  assignee  of  a  provable  claim 
may  interv^ene.^^    When  an  answer  is  filed,  however,  the  rule  seems  diflFerent 


the  request  of  the  petitioning  creditors,  the 
application  of  other  creditors  for  a  rein- 
statement of  the  proceedings  may  after  the 
lapse  of  a  year  be  denied  with  costs  upon 
the  ground  of  unreasonable  delay.  Com- 
pare also  Citizens'  Nat  Bank  y.  Cass,  Fed. 
Cas.  2,732. 

96.  .In  re  Calendar,  Fed.  Cas.  2,307;  In 
re  Buchanan,  Fed.  Cas.  2,073. 

97.  In  re  Lacey,  Fed.  Cas.  7,965. 

98.  In  re  Sheflfer,  Fed.  Cas.  12,742.  Con- 
sult, however,  In  re  Ryan  (D.  C,  Pa.),  7 
Am.  B.  R.  562,  114  Fed.  373,  holding  that, 
where  in  an  involuntary  bankruptcy  the 
aggregate  amount  of  the  claims  of  the  orig- 
inal petitioners  is,  before  adjudication,  re- 
duced below  the  statutory  limit  by  pay- 
ments made  by  the  alleged  bankrupt,  and 
other  creditors,  holding  claims  to  an 
amount  sufficient  to  make  the  aggregate 
amount  of  all  the  claims  $500,  petition 
to  join  in  the  proceedings,  the  court  has 
jurisdiction  to  enter  an  order  of  adjudica- 
tion. 

99.  Joinder  where  petition  is  defective 
as  to  amount  or  number. —  In  re  Bedding 
field  (D.  C,  Ga.),  2  Am.  B.  R.  355,  96  Fed. 
190,  in  which  Judge  Newman  said:  "It 
would  be  necessary  in  every  case,  of  course, 
that  a  petition  in  involuntary  bankruptcy 
should,  on  the  face  of  it,  show  that  cred 
itors  participated  to  the  amount  of  $500, 
before  a  petition  could  be  filed,  or  a  rule 
obtained:  and  these,  of  course,  would  have 
to  be  participating  in  good  faith.  Then, 
if  afterwards,  and  before  adjudication,  it 
should  appear  that  for  some  reason  one  or 
more  of  the  petitioning  creditors  did  not 
have  debts,  or  their  debts  were  not  prov- 
able, and  other  creditors  came  in  sufficient 
to  make  the  amount  necessary,  they  could 


be  allowed,  and  the  proceedings  stand.  The 
court  would  never  entertain  a  mere  sham 
petition  prepared  originally  with  a  view  to 
doing  this,  but  it  would  be  only  wliere  a 
petition  was  brought  in  good  faith,  and 
some  such  contingency  as  has  been  referred 
to  occurred."  See  also  Robinson  v.  Han- 
way,  Fed.  Cas.  11,953. 

Intervention  by  a  creditor  who  became 
such  after  the  joinder  of  issue  on  an  in- 
voluntary  petition  merely  to  supply  an  ad- 
ditional creditor  will  not  be  permitted.  In 
re  Perry  &  Whitney  (D.  C,  Mass.),  22  Am. 
B.  R.  780,  172  Fed.  752.  In  Manning  v. 
Evans  (D.  C,  N.  J.),  19  Am.  B.  R.  217, 
221,  156  Fed.  106,  Judge  Lanning  says 
that :  "  To  extend  that  rule  to  a  case  in 
which  the  petition  shows  on  its  face  that 
the  requisite  number  of  creditors  have  not 
joined  in  it  —  a  defect  which  every  creditor 
is  bound  to  observe  —  is  equivalent  to  ad- 
judging a  petition  valid  in  which  the  acts 
of  bankruptcy  charged  were  conunitted 
more  than  ifour  months  before  the  filing  of 
the  petition." 

100.  In  re  Tribelhorn  (C.  C.  A.,  2d  Cir.K 
14  Am.  B.  R.  492,  137  Fed.  3. 

101.  In  re  Harris  (D.  C,  Ala.),  19  Am. 
B.  R.  204,  156  Fed.  875. 

102.  In  re  Carleton  (D.  C,  Mass.).  S 
Am.  B.  R.  270,  115  Fed.  246, 

103.  Ayres  v.  Cone  (C.  C.  A.,  8th  Cir.i. 
14  Am.   B.   R.   739,  138  Fed.  778. 

104.  Right  to  intervene  on  assigned 
claim  liquidated  after  petition  tded.— Where 
at  the  time  of  the  filing  of  a  petition  in 
bankruptcy,  claimant's  assignor  held  a 
bond  of  the  alleged  bankrupt  secured  by  a 
mortgage,  and  thereafter  foreclosed  such 
mortgage,  and  about  a  month  after  the  fil- 
ling  of    the    petition    entered   a   deficiency 
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and  may  fee  expressed  by  awbatituting  the  words  *'  party  in  interest "  for 
*■'  creditor."  Thus,  it  is  thought,  any  one  who  has  a  direct  pecuniary  interest 
in  preventing  the  bankruptcy,  even  though  that  degree  of  good  faith  required 
of  a  petitioner  in  such  a  case  is  absent,  may  file  an  answer/^  Thus,  it  has 
been  held  that' an  attaching  creditor  may  resist  an  involuntary  petition  with^ 
out  surrendering  his  attachment,*^  and  so  may  a  secui-ed  creditor  having  a 
provable  claim  for  the  esxseee  of  the  value  of  his  securities.**^  Stockholders 
of  a  bankrupt  corporation  may  be  permitted  to  interevene  in  the  proceedings 
upon  a  proper  showing,  notably  that  they  had  attempted  to  induce  the  directors 
or  managers  of  the  corporation  to  take  remedial  action.*^*^  The  procedure 
after  answer  is  considered  elsewhere.*^ 

c.  Practice. —  Whether  creditor  "join  in  the  petition ^^  or  "file  an  anr 
swer,"  they  should  enter  an  appearance.*^  This  is  usually  enough.  If  the 
application  is  to  "  join  in  "  the  petition,  it  may  be  by  a  verified  petition, 
and  is  usually  heard  ez  parte.  If  granted,  tie  applicant  becomes  as  much 
a  petitioning  creditor  as  if  he  had  joined  in  the  original  petition.*^^  Whether 
a  new  act  of  bankruptcy  can  be  alleged  in  such  a  petition  is  doubted.  If 
such  act  was  committed  more  than  four  months  before,  though  within  four 
months  of  the  filing  of  the  original  .petition,  it  certainly  should  not  be.*** 
In  any  event,  a  petition  which  thus  changes  the  isaue  should  not  be  made, 
save  on*  notice  to  all  parties.  The  better  practice  is  to  amend  the  original 
petition,***  after  the  order  of  intervention  is  granted.  All  parties  to  the 
proceeding  should  be  notified  of  the  entry  of  the  order;  this  is  usually 
<lone  by  the  intervener's  attorney.  Professional  courtesy  suggests  that  such 
notice  be  accompanied  by  copies  of  the  petition  and  order,  if  any.  Any  party 
to  ithe  proceeding  may  respond  that  the  intervenor  is  not  a  creditor ;  **^ 
otherwise,  a  reply  is  usually  unnecessary.     If  the  ord-er  has  been  granted. 


judgment  against  the  alleged  bankrupt,  he 
liad  at  the  time  the  petition  was  fUed  a 
claim  which  was  provable,  although  not 
yet  allowable,  but  which  became  liquidated, 
and  in  a  condition  to  be  allowed,  by  the 
foreclosure  suit  wherein  the  value  of  his 
scnnirity  was  ascertained  and  claimant,  was 
rntitled  to  intervene  in  the  pending  bank- 
ruptcv  proceedings.  Matter  of  Fitzgerald 
ID.  C.,  N.  Y.),  26  Am.  B.  R.  773. 

105.  For  illustrative  cases,  see  In  re 
Heusted,  Fed.  Cas.  6,440;  In  re  Jack,  Fed. 
Cas.  719;  In  re  Hatje,  Fed.  Cas.  6,315;  In 
re  Mendelsohn,  Fed.  Cas.  9,420;  In  re  Aus- 
tin, Fed.  Cas.  662;  In  re  Jonas,  Fed.  Cas. 
7,442;  In  re  Vogel,  Fed.  Cas.  16,981.  Con- 
tra: In  re  Boston,  etc.,  Co.,  Fed.  Cas.  1.679; 
and,  under  the  law  of  1841,  Dutton  v.  Free- 
man, Fed.  Cas.  4*210;  In  re  Tallmadge,  Fed. 
Cas.  13.7a8. 

106.  In  re  Moench  (D.  0.,  N.  Y.) ,  10  Am. 
B.  R.  590,  123  Fed.  977. 

106a.  Johansen  Bros.  Shoe  Co.  v.  Alles 
(C.  C.  A.,  8th  Cir.),  28  Am.  B.  R.  299. 

106b.  In  re  Eureka  Anthracite  Coal  Co. 
tD.  C,  Ark.),  28  Am.  B.  R.  758. 

107.  vSee  under  Section  Eighteen  of  this 
work. 


108.  For  practice,  compare  In  re  Taylor, 
1  N.  B.  N.  412.  For  forms,  see  "  Supple- 
mentary Forms,"  post. 

Answer  by  intervening  creditor. —  Where, 
after  a  bankrupt  has  answered  an  invol- 
untary petition,  admitting  a  preferential 
payment  to  a  creditor  and  declaring  his 
willingness  to  submit  to  adjudication,  such 
creditor  filed  an  answer  denying  the  receipt 
of  a  preference,  after  which  the  petition 
was  amended  so  as  to  charge  another  act 
of  bankruptcy  consisting  of  a  preferential 
payment  to  another  creditor,  which  the 
bankrupt  likewise  admitted  and  declared 
his  willingBess  to  submit  to  adjudication 
on  that  ground,  the  creditor's  answer 
raises  merely  academic  questions  and  the 
adjudication  is  properly  entered  upon  the 
preference  charged  in  the  amended  petition. 
In  re  Cleary  (D.  C,  Pa.),  24  Am.  B.  R.  742, 
179  Fed.  990. 

109.  Compare  In  re  Beddingfield  (D.  C, 
Ga.).  2  Am.  B.  R.  355,  96  Fed.  190. 

110.  For  a  sufficient  reason,  see  In  re 
Lacey»  Fed.  Cas.  7,965. 

111.  See  under  Section  Eighteen  of  this 
work. 

112.  Compare  In  re  Taylor.  1  N.  B.  K 
412. 
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such  a  response  can  be  broiight  upon  motion  to  vacate  or  an  order  to  show 
cause.  Notice  should  be  given  all  parties  who  have  appeared.  Where  the 
validity  of  the  claim  of  a  petitioning  creditor  is  put  in  issue  and  the  claim 
is  adjudged  valid,  the  adjudication  is  res  ad  judicata  in  the  hearing  of  a 
subsequent  objection  to  the  allowance  of  the  claim  on  the  same  ground.^'^ 
d.  Notice  to  creditoit. —  The  bankruptcy  statute  carefully  selects  and 
specifies  the  instances  in  which  it  intends  to  give  the  creditor  the  right  to 
notice.  The  filing  of  a  petition  in  involuntary  proceedings  by  proper  parties, 
making  the  jurisdictional  allegations,  operates  as  lis  pendens,  and  is  notice 
to  all  the  world;  and  no  other  notice  to  creditors  of  the  proceeding  is 
necessary.  The  only  instance  in  which  any  right  to  notice  is  given  the 
creditor,  as  to  the  disposition  of  an  involuntary  petition,  is  when  it  is  pro- 
posed to  dismiss  the  proceedings  by  consent  of  the  parties,  or  for  want  of 
prosecution.*^* 

Va  AMENDMENTS  OF  PETITIONS. 

-  Amendments  relating  to  the  number  of  the  petitioning  creditors  and  the 
amount  and  nature  of  their  claims  can  be  made  more  than  four  months  after 
the  commission  of  the  act  of  bankruptcy.  When  so  mad^  they  relate  back 
to  the  date  of  the  filing  of  the  original  petition.***  But  where  an  alleged 
bankrupt  fails  to  answer  or  plead  to  an  involuntary  petition  filed  against 
him,  it  may  not  thereafter  be  amended  so  as  to  allege  acts  of  bankruptcy 
prior  to  the  acts  of  bankruptcy  set  forth  in  a  second  petition.**^ 

VUI.  DISMISSALS  OF  PETITIONS. 

A  petitioning  creditor  cannot  withdraw*"  and  thus  reduce  the  number  to 
less  than  three.  A  proceeding  once  begim  must  result  either  in  an  adjudi- 
cation or  a  dismissal.  Subsection  g  has  to  do  only  with  dismissals,  other 
than  on  the  merits.  It  is  provided  by  the  amendment  of  1910  that  before  the 
court  will  entertain  an  application  for  a  dismissal,  the  bankrupt  must  file 


113.  Ayree  y.  Cone   (C.  C.  A.,  8th  Cir.), 

14  Am.  B.  R.  739,  138  Fed.  778. 

114.  In  re  Billing   (D,  C,  Ala.),  17  Am. 

B.  R.  80,  145  Fed.  395. 

115.  Millan  v.  Bank  of  Mannington    (G. 

C.  A.,  4th  Cir.),  24  Am.  B.  R.  889,  183  Fod. 
753;  State  Bank  v.  Haswell  (C.  C.  A.,  8th 
Cir.),  23  Am.  B.  R.  330,  174  Fed.  209;  Ryan 
V.  Hendricks   (C.  C  A.,  7th  Cir.),  21  Am. 

B.  R.  570,  166  Fed.  94;  In  re  Plymouth 
Cordage  Co.  (C.  C.  A.,  8th  dr.),  13  Am.  B. 
R.  665,  135  Fed.  1000;   Matter  of  Haflf   (C. 

C.  A..  2d  Cir.),  13  Am.  B.  R.  362,  m  C.  C. 
A.,  340,  136  Kc'd.  78;  Matter  of  Jones  (D. 
C,  Tenn.),  31  Am.  B.  R.  693,  holding  that 
a  petition  to  amend  the  ori<rinal  petition 
»o  as  to  alleut*  a  preference  through  legal 
proceedings,  sliould  be  denied  where  it  does 
not  appt^ar  that  the  preference  was  made 
within   four  montlis  prior  to  the  filing  of 


the  original  petition;  Matter  of  Condon  (C 
C.  A.,  2d  Cir.),  31  Am.  B.  R.  764,  affg.  2t» 
Am.  B.  R.  907. 

116.  In  re  Harris  (D.  C,  Ala.),  19  Am. 
B.  R.  204,  156  Fed.  875. 

117.  In  re  Rosenflelds,  Fed.  Cas.  12,061; 
In  re  Philadelphia  Axle  Works,  Fed.  Cas. 
11,091.  But  see  In  re  Sargent,  Fed.  C«a. 
12,361.  Three  out  of  four  petitioning  cred- 
itors should  not  be  permitted  to  withdraw 
on  the  claim  that  the  other  petitioner  i^ 
not  a  creditor.  See  In  re  Quincy  Granite 
Quarries  Co.  (D.  C,  Mass.),  16  Am.  B.  K. 
823,  147  Fed.  279.  Where  one  of  three 
petitioning  creditors  has  withdrawn  ami 
tlie  other  two  are  estopped  from  proceed- 
ing because  of  conduct  in  violation  of  their 
duty,  the  petition  may  be  dismissed.  Cum- 
mins Grocery  Co.  v.  Talley  (C.  C.  A.,  6th 
Cir.),  26  Am.  B.  R.  484. 
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a  list  of  hid  oreditora  with  the  addresses,  and  will  cause  notices  to  be  served 
(>ii  such  creditors.  A  dismissal  may  be  had  on  motion  of  bankrupt  without 
nr.tioe  to  creditoi-s  who  have  not  intervened  where  there  is  no  suggestion  of 
collusion.*^*  Its  close  connection  with  §  58-a  (8)  should  be  noted;  also  a 
practical  difficulty  previously  laentiou^d/*^  -The  fact  that  after  adjudication 
the  bankrupt  appears  to  be  solvent  is  not  of  itself  sufficient  grounds  for 
dismissal."**  It  is  clearly  inttndt^d  to  prevent  the  use  of  the  court  as  a 
means  to  compel  a  settlement  with  the  petitioning  creditor.  It  is  in  line 
with  the  principle  that  the  filing  of  a  petition  confers  jurisdiction  as  to 
all  creditors  as  well  as  over  all  property ;  it  guarantees  them  notice  of  the 
sflep  which  may  end  such  jurisdiction.  The  cases  under  the  present  law 
and  the  -practice  have  already  been  considered.^ 


118.  Matter  of  Levi  (C.  C,  A.,  2d  Cir.), 
15  Am.  B.  R.  294,  142  Fed.  962. 

Dismissal  of  proceedings. —  Wliere  prac- 
tically all  of  an  alleged  bankrupt's  creditors 
absent  to  a  dismissal  of  involuntary  bank- 
ruptcy proceedings,  either  affirmatively  or 
•by  failure  to  oppose,  and  the  statutory 
three  creditors  are  not  found  insisting  on  a 
continuance  thereof,  and  no  deception  is 
sngpested  to  have  been  practiced  on  credi- 
tors, the  proceedings  should  be  dismissed. 


In  re  Rosenblatt  &  Ck^.  (C.  C.  A.,  2d  Cir.), 
28  Am.  B.  R.  401. 

119.  See  ante,  under  this  section,  and 
also  Bankr.  Act.  S  5B-a  (8). 

119a.  In  re  Jamaica  Slate  Roofing  & 
Supply  Co.  (D.  C,  N.  Y.),  28  Am.  B.  R.  763. 

120.  See  under  Sections  Eighteen  and 
Fifty-eight  of  this  work.  For  forms,  see 
"  Supplementary  Forms,"  post;  Hagar  and 
Alexander's  Bankruptcy  Forms, 
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PREFERRED  CREDITORS. 

§  60.  Preferred  Creditors. — a  A  person  shall  be  deemed  to  have 
given  a  preference  if,  being  insolvent,  he  has,  within  four  months 
before  the  filing  of  the  petition,  or  after  the  filing  of  the  petition  and 
before  the  adjudication,  procured  or  suffered  a  judgment  to  be 
entered  against  himself  in  favor  of  any  person,  or  made  a  transfer 
of  any  of  his  property,  and  the  effect  of  the  enforcement  of  such 
judgment  or  transfer  will  be  to  enable  any  one  of  his  creditors  to 
obtain  a  greater  percentage  of  his  debt  than  any  other  of  such  cred- 
itors of  the  same  class.  Where  the  preference  consists  in  a  transfer, 
such  period  of  four  months  shall  not  expire  until  four  months  after 
the  date  of  the  recording  or  registering  of  the  transfer,  if  by  law  such 
recording  or  registering  is  required. 

b  If  a  bankrupt  shall  have  procured  or  suffered  a  judgment  to  he 
entered  against  him  in  favor  of  any  person  or  have  made  a  transfer 
of  any  of  his  property,  and  if,  at  the  time  of  the  transfer ^  or  of  the 
entry  of  the  judgment,  or  of  the  recording  or  registering  of  the  trans- 
fer if  by  law  recording  or  registering  thereof  is  required,  and  being 
within  four  months  before  the  filing  of  the  petition  in  bankruptcy  or 
after  the  filing  thereof  and  before  the  adjudication,  the  bankrupt  be 
insolvent  and  the  judgment  or  transfer  then  operate  as  a  preference, 
and  the  person  receiving  it,  or  to  be  benefited  thereby,  or  his  agent 
acting  therein,  shall  then  have  reasonable  cause  to  believe  that  the 
enforcement  of  such  judgment  or  transfer  would  effect  a  preference^ 
it  shall  be  voidable  by  the  trustee  and  he  may  recover  the  property  or 
its  value  from  such  person*  And,  for  the  purpose  of  such  recovery, 
any  court  of  bankruptcy,  as  hereinbefore  defined,  and  any  State 
court  which  would  have  had  jurisdiction  if  bankruptcy  had  not  in- 
tervened, shall  have  concurrent  jurisdiction.! 

c  If  a  creditor  has  been  preferred,  and  afterwards  in  good  faith 
gives  the  debtor  further  credit  without  security  of  any  kind  for  prop- 
erty which  becomes  a  part  of  the  debtor's  estates,  the  amount  of  such 
new  credit  remainmg  unpaid  at  the  time  of  the  adjudication  in  bant 

•Amendments  of   1910  in  italics. 

t Amendment  of  1903  added  last  sentence. 
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niptcy  may  be  set  off  against  the  amount  which  would  otherwise  be 
recoverable  from  him. 

d  If  a  debtor  shall,  directly  or  indirectly,  in  contemplation  of  the 
filing  of  a  petition  by  or  against  him,  pay  money  or  transfer  property 
to  an  attorney  and  counselor  at  law,  solicitor  in  equity,  or  proctor  in 
admiralty  for  services  to  be  rendered,  the  transaction  shall  be  re- 
examined by  the  court  on  petition  of  the  trustee  or  any  creditor  and 
shall  only  be  held  valid  to  the  extent  of  a  reasonable  amount  to  be 
determiued  by  the  court,  and  the  excess  may  be  recovered  by  the 
trustee  for  the  benefit  of  the  estate. 


Analogous  provisions:  In  U.  S.:  As  to  voidable  preferences,  Act  of  1867,  S  35,  R.  S., 
if  5128,  5130A;  Act  of  1841,  §  2;  Act  of  1800,  §  28;  As  to  fraudulent  conveyances, 
Act  of  1867,  §  35,  R.  S.,  §§  5129,  5X30A;  As  to  transfers  out  of  the  ordinary  course 
of  business  being  presumptively  fraudulent.  Act  of  1867,  |  35,  R.  S.,  §  5130;  As  to 
fraudulent  preferences  being  an  objection  to  a  discharge.  Act  of  1867,  §  44,  R.  S., 
I  5110. 
In  Eng.:  As  to  "fraudulent"  preferences^  Act  of  1883,  §  48;  As  to  "undue''  prefer- 
ences being  an  objection  to  a  discharge,  Act  of  1890,  §  8(3)  (i). 
Cross-references:    To  the  law:     Definition  of  transfer,  §  1(25). 

Suffering  or  permitting  preference  through  legal  proceedings,  act  of  bankruptcy, 
f  3-a  (3) ;  transfer  of  property  to  prefer  creditor,  act  of  bankruptcy,  §  3-a(2). 
Fraudulent  transfer  ground  for  refusing  discharge,  §   14-b(4). 
Jurisdiction  of  suits  for  recovery  of  preferences,  §  23-b. 
Liens  created  within  four  months'  period  void,  §  67-b;  liens  obtained  through 

legal  proceedings,  §  67-f. 
Trustee  may  avoid  preferential  transfers,  f  70-e. 


SYNOPSIS  OF  SECTIOK 

PRKFBRRBD  CREDITORS. 

L  Preferences  in  Bankruptcy,  787. 

a.  Historical  statemerUf  787. 

b.  Comparative  legislation,  787. 

(1)  In  England,  787. 

(2)  In  the  United  Statbs,  788. 

c.  Definition  of  a  preference  under  present  law^  788. 

d.  Effect  of  definition  prior  to  amendments  of  1903,  788. 

e.  Distinction  between  preference  and  fraudulent  transfer,  789. 
H.  Elements  of  a  Preference,  790. 

a.  In  general,  790. 

b.  While  insolvent,  791. 

0.  Within  four  m-onth^,  793. 

(1)  In  general,  793. 

(2)  When  time  begins  to  run,  793. 

(3)  Performance  of  agreement  made  prior  to  four  months 

PERIOD,  793. 

(4)  Prior  to  the  amendments  of  1903,  796. 

(5)  Running  of  time  where  recording  is  required,  790. 
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n.  Elements  of  a  Preference  —  Continued. 

d.  Procured  or  suffered  a  judgment,  799. 

e.  Made  a  transfer  of  his  property,  800. 

(1)  In  general,  800. 

(2)  Method  of  transfer  immaterial,  800. 

(3)  Intent  or  good  faith,  801. 

(4)  Estate  must  be  dihikished,  802. 
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(6)  Mortgage  of  property,  805. 
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h.  lUustratwe  oases,  812. 

in.  What  Preferences  are  Voidable,  813. 
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WL  What  Preferences  are  Voidable  —  Continued. 

f.    Property  or  its  value,  827. 

(1)  In  general,  827- 

(2)  Damages,  828. 

(3)  Costs,  828. 

IV.  Set-off  of  a  Subsequent  Credit,  828. 

a.  Pnor  to  amendTnente  of  1903,  828. 

b.  Meaning  of  subsection  c,  829. 

V.  Preferences  to  Bankrupt's  Attorney,  830. 

a.  In  general,  830. 

b.  Practice,  832. 

c.  Illustrative  cases,  832. 


I.  PREFERENCES  IN  BANKRUPTCY. 

a.  HiBtorical  statement. —  A  preference  is  a  "  conventional  fraud ;"  the 
debtor  merely  prefers  to  pay  one  creditor  more  than,  or  to  the  exclusion  of, 
others.  At  common  law,  such  a  payment  or  transfer  was  not  even  con- 
structively fraudulent,  though  as  early  as  1635,  preferential  transfers  were 
regulated  by  statute  and,  for  more  than  a  century,  were  punishable  as  crimes. 
Our  modern  doctrine  that  preferences  are  wrongs  on  other  creditors  was 
first  declared  by  Lord  Mansfield.^ 

b.  Comparative  legislation. —  (1)  1^  England. —  There  was  no  statutory 
definition  of  a  preference  prior  to  the  English  act  of  1869;  though  the 
insolvent  debtor  acts,  beginning  with  that  of  1824*,  contained  clauses  declar- 
ing what  were  preferences  in  cases  where  debtors  other  than  traders  sought 
the  refuge  of  the  courts.^  Even  now  the  English  law  explains,  rather  than 
defines  what  is  a  preference.  Prior  to  these  enactments,  the  courts  had  con- 
strued the  word  "  preference  "  with  considerable  elasticity;  the  elements  of 
proof  varied  from  decade  to  decade,  and  many  hair-splitting  and  sometimes 
inexplicable  distinctions  were  made.  The  statutory  definition  in  England 
is  thus  the  result  of  more  than  a  century  of  decisions,  some  of  them  by  judges 
whose  names  have  become  household  words.  By  §  48  of  the  act  of  1883,  the 
elements  of  a  preference  are:  (1)  a  pajnnent  or  transfer  or  conveyance  (2) 
by  a  person  unable  to  pay  his  debts  as  they  become  due,  (3)  with  a  view  to 
giving  the  person  to  whom  it  is  made  an  advantage  over  other  creditors,  pro- 
vided (4)  such  payment  is  made  within  three  months  of  the  bankruptcy. 
The  English  law  specifically  protects  payments  in  due  course  of  trade,  and 
has  since  the  middle  of  the  eighteenth  century;®  hence,  what  are  known  as 
**  protected  transactions." 

1.  Worsely   v.   de   Mattos,   1   Burr.   467;  2.  For  historical  review,  see  In  re  Hall 

Alderson  v.  Temple,  4  Burr.  SJ235.  (Ref.,  K.  Y.),  4  Am.  B.  R.  671. 

3.  English  Act  of  1883,  §  49. 


788 


Preferred  Creditors. 


[§  60. 


(2)  In  the  United  States. —  Our  first  definition  of  preferences  in  a 
bankruptcy  law  appears  in  that  of  1841.*  It  is  somewhat  unscientific.  That 
in  the  law  of  1867  was  identical  with  the  present  English  definition,  save  in 
the  time  limit  —  four  months  instead  of  three  —  and  the  additional  elements 
on  the  part  of  the  creditor  of  (1)  reasonable  cause  to  believe  that  the  debtor 
was  insolvent,  and  (2)  knowledge  that  the  payment  was  in  fraud  of  the  act.* 

c.  Definition  of  a  preference  under  present  law —  Subsection  a  has  been 
held  to  be  a  controlling  definition  of  a  preference.®  We  have  already  referred 
to  the  term  as  so  defined  under  §  1.  It  has  been  doubted  whether  this  is 
altogether  accurate/  Certainly  a  preference  which  amounts  to  an  act  of 
bankruptcy  must  still  show  intent,®  and  the  so-called  definition  does  not 
exactly  dove-tail  into  another  subsection.®  It  is,  however,  a  definition  when 
applied  to  a  transaction  voidable  under  subsection  6. 

The  wide  gap  between  the  term  as  defined  in'  subsection  a  and  all  defini- 
tions  heretofore  recognized  should  always  be  borne  in  mind.  It  makes  many 
of  the  cases  under  the  former  law  inapplicable.  Briefly,  it  differs  from  the 
present  English  definition  in  (1)  the  elimination  of  "  intent"  and  the  sub- 
stitution of  "  the  result  of  the  act,"  and  (2)  in  making  the  preference  period 
four  months  instead  of  three ;  while,  when  considered  as  an  act  that  is  void- 
able, it  differs  from  that  of  our  law  of  1867,  not  only  in  substituting  the 
result  for  the  intent  save  in  so  far  as  the  latter  is  an  element  of  "  reasonable 
cause  to  believe,"  but  also  in  requiring  the  attacking  trustee  to  show  only 
that  the  creditor  had  reasonable  cause  to  believe  that  a  preference  was  in- 
tended instead  of  the  more  difficult  elements  of  proof,  indicated  above.  The 
present  law,  too,  distinguishes  between  a  mere  preference  in  fact  and  one 
that  is  voidable.^^ 

d.  Effect  of  definition  prior  to  amendments  of  1903 The  controversy  touch- 
ing the  effect  of  this  new  definition  on  transactions  in  due  course  of  trade 
has  now  passed  into  history.  In  brief,  the  view  that  subsection  a  defined  a 
preference  led  to  the  doctrine  that  payments  on  account  after  insolvency  were 
preferences  without  either  knowledge  of  insolvency  on  the  part  of  the  debtor, 
or  reasonable  cause  to  believe  that  a  preference  was  intended  on  the  part 
of  the  creditor;  a  doctrine  that  reversed  the  rule  that  good  faith  was  the 


4.  Act  of  1841,  §  2. 

6.  Act  of  1867,  §  35,  R.  S.,  §  5128.  The 
amendatory  act  of  1874  changed  "belief" 
of  a  fraud  on  the  act  to  "knowledge." 

6.  Swarts  v.  Fourth  Nat  Bank  (C.  C.  A., 
8th  Cir.),  8  Am.  B.  R.  673,  IIT  Fed.  1; 
In  re  Steers  Lumber  Co.  (C.  C.  A.,  2d 
Cir.),  7  Am.  B.  R.  332,  112  Fed.  406; 
Stern,  Falk  &  Co.  v.  Louisville  Trust  Co. 
(C.  C.  A.,  6th  Cir.),  7  Am.  B.  R.  305,  112 
Fed.   501. 

7.  It  has  been   held  merely   a  "  rule   of 


evidence"  (In  re  Piper,  2  N.  B.  N.  Rep. 
7).  See  also  Stem,  Falk  &  Co.  v.  Louisville 
Trust  Co.  (C.  C.  A.,  6th  Cir.),  7  Am.  B.  R. 
305,  112  Fed.  501. 

8.  See  Bankr.  Act,  §  3-a(2),  and  the 
cases  cited. 

9.  Bankr.  Act,  §  67-c(l).  Compare  In 
re  McLam  (D.  C,  Vt.),  3  Am.  B.  R.  245, 
97  Fed.  922. 

10.  For  aa  unusual  case,  see  In  re  Chap- 
lin (D.  C,  Mass.),  8  Am.  B.  R.  121,  H^ 
Fed.  162. 
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ast  and  rendered  cask  transactiona  in  business  not  only  the  safest  course, 
but,  in  effect,  essential.^^  As  a  consequence,  the  meaning  of  both  subseetion 
h  and  subsection  c  was  greatly  enlarged  by  judicial  construction.  Indeed, 
the  very  exi.?tence  of  the  bankruptcy  system  was  for  a  time  put  in  jeopardy. 
The  reports  are  full  of  cases  bearing  on  these  much-mooted  questions.  The 
amendatory  act  of  1903  has  brought  the  statute  back  to  what  its  framers 
intended  it  to  say,  and  thus  made  most  of  these  cases  valueless.  The  prin- 
cipal evil  to  be  co^rrected  by  the  amendment  of  1903  was  that  of  secret 
preferences  given  by  witholding  from  record  instruments  which  by  the 
vvhole  policy  of  recording  statutes  should  be  recorded."  Section.  60  as 
amended  and  section  3-a  are  to  be  oanstrued  in  harmony .^^  Some  of  the 
numBFous  cases  arising  prior  to  the  amendment  of  1903  are  cited  in  the 
foot-note.^* 
e.  Distinction  between  preference  and  fraudulent  transfer. —  Conveyances 

may  be  fraudulent  because  the  debtor  intends  to  put  his  property  beyond 
the  reach  of  his  creditors ;  or  because  he  intends  to  hinder  and  delay  them 
as  a  class;  or  by  preferring  one  who  is  favored  above  the  otbeiis.  There  13 
no  necessary  connection  between  the  intent  to  prefer  aikl  that  to  defraud ;  but 
inasmuch  as  one  of  the  common  incidents  of  a  fraudulent  conveyance  ds  the 
purpose  on  the  part  of  the  grantor  to  apply  the  proceeds  in  such  a  manner 
a^:  to  prefer  favored  persona,  the  existence  of  such  intent  to  prefer  is  a(n 
important  matter  to  be  considered  in  determining  whether  there  was  an 
intent  to  defraud.  But  the  two  purposes  are  not  of  the  same  quality,  either 
in  conscience  or  in  law,  and  one  may  exist  without  the  other.  The  statute 
recognizes  the  difference  between  the  intent  to  defraud  and  the  intent  to 
prefer,  and  also  the  difference  between  a  fraudulent  and  a  preferential  con- 
veyance. One  is  inherently  and  always  vicious;  the  other  innocent  and 
valid,  except  when  naade  in  violation  of  express  provisions  of  law.  One  is 
malum  per  se  and  the  othear  malvm  prohibitvmj  and  then  only  to  the  extent 
that  it  is  prohibited.  A  fraudulent  conveyance  is  void  regardless  of  its 
date ;  a  prrference"'  is  valid  unless  made  within  the  prohibited  date.^** 


11.  "  This  was  never  Intended  by  the  framen 
of  the  law,  and  It  works  obvious  injustice  and  la 
the  source  of  90  per  cent  of  the  objections  to  the 
law/'  (House  Judiciary  Committee's  Report  ao- 
companying  amendatory  bill,   April  21,   1902.) 

12.  In  re  Dundore  <D.  C,  Pa.),  26  Am.  B.  R. 
100:  Loeser  v.  Savings  Deposit  Bank  (C.  C.  ▲.. 
6th  Clr.).  17  Am.  B.  R.  628,  148  Fed.  978. 

Purpose  off  amendment.— In  the  case  of 
In  re  Sayed  (D.  C,  Mich.).  26  Am.  B.  R.  4i4,  186 
Ped.  962.  the  court  said:  "It  is  familiar  history. 
In  connection  with  the  original  Bankruptcy  Act 
that  the  giving  of  a  preference  might  come  within 
the  definition  of  an  act  of  bankruptcy,  and  so 
niight  by  reason  of  the  time  provision  for  record- 
ing found  in  connection  with  this  definition  be 
the  basis  of  an  adjudication;  and  yet  that  same 
preference  could  .not  be  set  aside  by  the  trustee 
under  section  60,  because  more  than  four  months* 
time  had  elapsed  after  the  giving  of  the  prefer- 
ence, and  before  the  filing  of  the  petition  in  bank- 
ruptcy. To  meet  this  dlfflculty,  the  amendment 
of  1503  to  section  60-b  provided  that,  if  the  Instru- 
m^'nt  of  preferential  transfer  was-  one  which  by 
law  was  required  or  permitted  to  be  recorded,  the 
l^rtference  might  be  set  aside  If  the  bankruptcy 
r**titlon  was  filed  within  four  months  after  the 
^*5'  of  recording.  The  court  of  appeals  in  this 
<'lrcuit  has  said  that  the  purpose  of  this  amend- 
ment was  to  bring  the  two  sections  into  harmony, 
and  that  the  provision  concerning  recording  should 
"^•Plve  the  same  construction  In  each  section." 
^'ting  In  re  LiOeser  v.  Savings  Ifank.  17  Am.  B. 
^-  •iZS.    148  Fed.' STB,   78  C.    C.    A.   597,    18   I>.    R.    A. 

'^'.  S.)  1233. 

12a.  In  re  Donnelly  (D.  C,  Ohio),  27  Am.  B.  R. 
504. 


18.  TliAt  partial  payment*  in  due  course 
of  trade  are  "  preferences:  "  In  re  Knost  (Ref., 
Ohio).  8  Am.  B.  R.  471;  affd.  as  Btrobel  v.  Knost 
(D.  C.  Ohio).  8  Am.  B.  R.  681.  99  Fed.  409;  In  re 
Conhaim  (D.  C.,  Wash.),  8  Am.  B.  R.  249.  97  Fed. 
928;  In  re  Fort  Wayne  Electric  Co.  (D.  C,  Ind.), 
13  Am.  B.  B.  188,  96  Fed.  803;  afld.  as  Ck>lumbU8 
Electric  Co.  v.  Worden  (C.  C.  A.,  7th  Clr.),  8  Am. 
B.  R.  684,  99  Fed.  400;  In  re  FIxen  (C.  C.  A..  9th 
Cir.),  4  Am.  B.  R.  10,  102  Fed.  896;  Carson,  eta. 
Co.  V.  Chicago  Title  &  Trust  Co.,  182  XT.  8.  438, 
5  Am.  B.  R.  814;  that  they  are  not;  In  re  Piper, 
8  N.  B.  N.  Rep.  7;  In  re  Smoke  (D.  C,  N.  Y.).  4 
Am.  B.  R.  484,  104  Fed.  289;  In  re  Hall  (Ref.,  N. 
T.),  4  Am.  B.  R.  871;  In  re  Ratllff  (D.  C.  N. 
Car.).  S  Am.  B.  R.  718,  107  Fed.  780.  See.  for  a 
vigorous  protest  against  the  doctrine  of  Carson, 
etc.,  Co.  v.  Chicago  Title  ft  Trust  Co.,  In  re 
Dickson  (C.  C.  A.,  Ist  Clr.),  7  Am.  B,  R.  186,  111 
Fed.  726.  There  are  also  numerous  cases  pro  and 
con,  (1)  whether  a  payment  which  exactly  can- 
cels one  of  several  obligations  must  be  surrend- 
ered <for  Instance,  see  In  re  Conhaim  (D.  C. 
Wa.sh.),  3  Am.  R.  R.  249.  97  Fed.  928,  also  In  r#> 
Beswlck  (Ref..  Ohio).  7  Am.  B.  R.  395.  and  Kim- 
ball V.  Rosenham  Co.  (C.  C.  A.,  fith  Clr.).  7  Am. 
B.  R.  718,  114  Fed.  185;  In  re  Seay  (D.  C.  Ga.>. 
7  Am.  B.  R.  700,  113  Fed,  969.  and  In  re  Beswlck 
(Ref.,  Ohio).  7  Am.  B.  R.  403,  and  (2)  whether  a 
subsequent  credit  could  be  set  off  against  a  pref- 
erence, some  of  which  are  cited  later  under  this 
section.  None  of  these  cases  are  thought  now 
applicable. 

18a.    Van    Iderstlne   v.    National    Discount    Co. 
(U.  S.  Sup.  Ct.),  29  Am.  B.  R.  478. 
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n.  BLXBfENTS  OF  A  PRBFEREHCE. 

a.  In  general. —  Since  the  amendatory  act,  a  preference  consists  in  a  person, 
(1)  while  insolvent  and  (2)  within  four  months  of  the  bankruptcy,  (3) 
procuring  or  suifering  a  judgment  to  be  entered  against  himself  or  making 
a  transfer  of  his  property,  (4)  the  effect  of  which  will  be  to  enable  one 
creditor  to  obtain  a  greater  percentage  of  his  debt  than  any  other  creditor 
of  the  same  class.  Such  a  preference  is  voidable  at  the  instance  of  the 
trustee^  if  (5)  the  person  recovering  it  or  to  be  benefited  thereby  has  (6) 
reasonable  cause  to  believe  that  the  enforcement  of  the  judgment  or  transfer 
will  result  in  a  preference.^*  If  the  transfer  was  made  or  the  judgment 
procured  or  suffered  while  the  debtor  was  insolvent  and  the  effect  of  such 
transfer  or  judgment  was  to  enable  one  creditor  to  obtain  a  greater  percentage 
of  his  debt  than  any  other  creditor  of  the  same  class^  such  transfer  or  judg- 
ment is  a  preference. ^^  The  burden  of  proving  the  existence  o.f  the  essential 
elements  of  a  transfer  is  upon  the  trustee  seeking  to  avoid  itJ^ 


14.  No  matter  how  devious  the  scheme 
(see  In  re  Belding  (D.  C,  Mass.),  8  Am. 
B.  R.  718,  116  Fed.  1016),  if  it  come  fairly 
within  the  purpose  of  the  statute  as 
evidenced  by  its  words,  it  will  be  a  void- 
able preference,  ^ee  Stern,  Falk  &  Co.  V. 
Louisville  Trust  Co.  (G.  C.  A.,  6th  Cir.), 
7  Am.  B.  R.  305,  112  Fed.  501;  In  re  Beer- 
man  (D.  C,  Ga.),  7  Am.  B.  R.  431,  112 
Fed.  662;  Stern  v.  Mayer,  16  Am.  B.  R. 
763,  113  N.  Y.  App.  Div.'lSl,  98  X.  Y.  Supp. 
1028.  For  a  case  where  nearly  all  the  ele- 
ments were  lacking,  see  Brown  v.  Guichard, 
7  Am.  B.  R.  515,  37  X.  Y.  Misc.  78. 

The  amendment  of  1910  makes  "  reason- 
able cause  to  believe  that  the  enforcement 
of  such  judgment  or  transfer  would  effect 
a  preference "  an  essential  element  of  a 
preference,  instead  of  "reasonable  cause  to 
believe  that  a  preference  was  intended." 

Essential  elements  of  preference. —  In 
the  case  of  Sebring  v.  Wellington,  6  Am. 
B.  R.  671,  63  N.  Y.  App.  Div.  499,  the  court 
aaid:  "It  seems  to  be  conceded  that  in 
order  to  render  a  preference  voidable 
within  the  provisions  of  this  section  it  is 
necessary  to  establish  four  facts,  viz: 
(1)  the  insolvency  of  the  transferor;  (2) 
the  obtaining  by  one  creditor  of  a  greater 
percentage  of  his  debt  than  any  other  cred- 
itor of  the  same  class;  (3)  the  giving  of  a 
preference  within  four  montlis  before  the 
filing  of  the  petition  in  bankruptcy;  and 
(4)  reasonable  cause  on  the  part  of  tho 
creditor  to  believe  that  a  preference  was 
intended."  The  same  is  held  in  Matthews 
v.  Hardt,  9  Am.  B.  R.  373,  79  X.  Y.  App. 
Div.  570.     These  cases  were  decided  prior 


to  the  amendment  of  1903.  To  this  element 
must  now  be  added  those  referred  to  in  the 
text  based  upon  the  amendment  of  1903. 
The  text  Is  cited  with  approval  in  the  case 
of  Brown  v.  City  National  Bank  (N.  Y.  Sup. 
Ct.)«  26  Am.  B.  R.  638.  And  see  Newman 
T.  Tootle-Campbell  Dry  Goods  Co.  (Mo. 
Kans.  City  Ct.  of  App. ) ,  31  Am.  B.  R.  399, 
specifying  the  elements  of  a  voidable  pref- 
erence. 

15.  In  re  Sayed  (D.  C,  Mich.),  26  Am. 
B.  R.  444,  185  Fed.  953.  In  the  case  of 
Boswell  National  Bank  r.  Simmons  (C.  C. 
A.,  8th  Cir. ) ,  26  Am.  B.  R.  865,  it  was  held 
that  where  a  bankrupt,  being  insolvent, 
made  payments  within  the  four  months' 
period  to  a  creditor,  in  satisfaction  of  a 
then  existing  debt,  under  such  circumstances 
as  to  enable  the  creditor  to  obtain  a  greater 
percentage  of  his  debt  than  any  other  cred- 
itor of  the  same  class,  and  the  creditor  had 
reason  to  believe  it  was  lieing  preferred.  tlu> 
payment  constituted  a  voidable  preference 
recoA-erable  by  the  bankrupt's  trustee. 

16.  Burden  of  proving  elements  of  void- 
able preference.-— Under  section  60-a  and 
60-b  of  the  bankruptcy  act  as  amended  in 
1903,  and  prior  to  the  amendment  of  1910. 
the  burden  of  proof  is  on  a  trustee  in  bank- 
ruptcy who  seeks  to  avoid  as  a  preference 
a  transfer  of  property  made  by  the  bank- 
rupt to  show  that  the  bankrupt  (1| 
while  insolvent,  (2)  within  four  months 
of  the  bankruptcy,  (3)  made  the  trans- 
fer in  question;  (4)  that  the  creditor 
receiving  the  transfer  will  be  thereby 
enabled  to  obtain  a  greater  percentage  of 
his  debt  than  other  creditors  of  the  same 
class:  and  (5)  that  the  creditor  receiving 
the  transfer  had  reasonable  cause  to  believe 
that   it   was    thereby    intended    to  give  a 
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b.  While  insolvent —  The  word  "  insolvent "  has  the  same  meaning  here 
as  elsewhere  in  the  act."  If  the  debtor  was  insolvent  when  the  transfer  was. 
made  it  will  not  operate  as  a  preference  although  made  within  four  montha 
before  the  filing  of  a  petition  in. bankruptcy  against  him.^^  Whether  or  not 
a  debtor  is  insolvent  is  a  question  of  fact,^^  and  the  burden  of  showing  insolv- 
ency is  on  him  who  alleges  it^  The  fact  that  a  debtor  is  adjudged  a  volim- 
tary  bankrupt  does  not  raise  a  presumption  of  insolvency  prior  to  the  filing  of 
the  petition.^*  But  it  has  been  held  that  an  adjudication  in  an  involuntary 
proceeding,  that  a  judgment  debtor  was  insolvent  at  the  time  of  the  recovery 
of  certain  judgments  against  him^  is  conclusive  upon  the  question  of  in* 
solvency.^  The  debtor  must  have  been  insolvent  at  the  time  the  preference 
was  committed.^  If  the  levy  following  the  judgment  causes  the  insolvency^ 
it  is  not  enough.^  But  insolvency  must  be  alleged  and  found  as  a  fact; 
mere  belief  is  not  enough^^  nor  is  danger  of  insolvency  as  a  coming  result.^^ 
The  method  of  determining  the  question  of  insolvency  has  already  been  con- 
sidered. The  rules  which  are  applicable  generally  in  determining  thi» 
question  are  also  applicable  in  determining  whether  a  transfer  is  preferential 
because  made  at  a  time  when  the  bankrupt  was  insolvent.^^  Where  property 
is  transferred  in  fraud  of  creditors  the  definition  of  insolvency  contained 
in  §  1  (15)  contemplates  that  the  bankrupt  shall  not  have  the  benefit  of  its 
valuation  in  determining  whether  he  is  insolvent;  but  where  property  is 


preference.  Kimmerle  v.  Farr  (C.  C.  A., 
6th  Cir.),  26  Am.  B.  R  818.  See  also  Turn- 
lin  V.  Bryan   (C.  C.  A.,  5th  Cir.),  21  Am. 

B.  R.  319,  165  Fed.  166,  91  C.  C.  A.  200; 
In  re  XeiIl>Pinckney-Maxwell  Co.  (D.  C, 
Pa.),  22  Am.  B.  R.  401,   171   Fed.  481. 

17.  See  Bankr.  Act,  §  1(15),  and  discus- 
sion thereunder.  Compare  In  tb  Alexander 
(D.  C,  Ga.),  4  Am.  B.  R.  976,  102  Fed. 
464.  For  rule  under  former  law,  see  Toof 
V.  Martin,  13  Wall.  40?  Wager  ▼.-  Hall,  16 
Wall.  584.  Marvin  v.  Anderson  (Sup.  Ct, 
Wis.),  6  Am.  B.  R.  520,  is,  therefore  more 
in  line  with  the  old  definition  than  the 
new.    See  also  Benjamin  v.  Chandler   (D. 

C,  Pa.),  15  Am.  B.  R.  439,  142  Fed.  217. 
18.. In  re  Leech    (C.  C.  A.,  6th  Cir.),  22 

Am.  B.  R.  599,  171  Fed.  622. 

19.  Kaufman  v.  Treadway,  195  U.  S.  271, 
12  Am.  B.  R.  682. 

20.  In  re  Chappell  (D.  C,  Va.),  7  Am. 
B.  R.  608,  113  Fed.  545. 

Burden  of  proof. —  In  an  action  hy  a 
trustee  to  recover  a  payment  in  discharge 
of  a  valid  obligation  from  the  bankrupt  to 
^  bank,  the  burden  of  proof  is  upon  the 
plaintiff  to  show  that  the  bank  had  rea- 
sonable cause  to  believe  that  a  preference 
^aa  intended.      Calhoun    County    Bank   ▼. 


Cain  (C.  C.  A.,  4th  Cir.),  18  Am.  B.  R. 
509,  152  Fed.  983.  It  muBt  be  alleged  and 
proven  that  the  bankrupt  was  iikeaLvent  at 
the  time  of  the  transfer.  The  burden  of 
proving  such  fact  is  on  th«  trustee.  In  re 
Leeeh  (C.  C.  A.,  6th  Cir.),  22  Am.  B.  R. 
599,  171  Fed.  622. 

21.  In  re  Chappell  (D.  C,  Va.),  7  Am. 
B.  R.  608,  118  Fed.  545. 

22.  De  Grttff  t.  Lang,  92  N.  Y.  App.  Div. 
564,  87  N.  Y.  Supp.  178. 

23.  In  re  Wittenberg,  elc^  Oo.  (D.  C, 
Wis.),  6  Am.  B.  R.  271,  108  Fed.  693; 
Butler  Paper  Co.  v.  Goembel  (C.  C.  A.,  7tb 
Cir. ) ,  16  Am.  B.  R.  26,  143  F«d.  295.  Com- 
pare Sabin  v.  Camp  (D.  C,  Oreg.),  8  Am. 
B.  R.  578,  98  Fed.  974. 

24.  Cliicago  Title  A;  Trust  Co.  ▼.  Roeb- 
ling's  Sons  (C.  C,  IlL),  5  Am.  B.  R.  368, 
107  Fed.  71;  Matter  of  Chicago  Car  Equip- 
ment Co.  (C.  C.  A.,  7th  Cir.),  31  Am.  B.  R.  . 
617.  See  also  Clarion  Bank  v.  Jones,  21 
Wall.  325;  Otis  v.  Hadley,  112  Mass.  100. 

25.  Wager  v.  Hall,  16  Wall.  584.  Com- 
pare also  In  re  Linton  (Ref.,  Pa.),  7  Am. 
B.  R.  676. 

26.  Beals  v.  Quinn,  101  Mass.  282. 

'27.  See  discussion  under  Bankr.  Act,  sec- 
tion 1  (15),  ante,  p.  8. 


792 


Preferred  Creditors. 


[§  (iO-a. 


transferred  in  payment  of  a  just  debt  the  mere  fact  that  it  involves  a  prefe^ 
once  does  not  exclude  the  property  from  consideration  in  determining  the 
debtor's  solvency.^  In  determining  insolvency  property  of  the  bankrupt 
which  is  exempt  under  the  State  law  should  be  included.^  The  fair  valuation 
of  the  bankrupt's  property  at  the  time  of  alleged  preferential  payments  should 
be  considered  in  determining  his  insolvency  and  intent  to  prefer,  and  not 
what  the  property  brought  in  a  lump  at  an  auction  sale  by  the  trustee.^ 
The  test  in  determining  insolvency  imder  this  section  is  as  in  other  cases 
whether  the  property  of  the  bankrupt  taken  at  a  fair  valuation  is  sufficient 
to  pay  his  debts.  Fair  valuation  is  not  what  the  property  would  bring  at  a 
forced  sale.^^  The  valuation  used  as  a  test  must  relate  to  the  conditions 
existing  in  respect  to  the  bankrupt's  business  as  a  going  concern,  at  the 
time  when  the  preference  Was  given.^  The  schedule  of  liabilities  filed  by  the 
bankrupt  is  admissible  on  the  issue  of  insolvency ,^^  although  this  has  been 
doubted.^    The  bankrupt's  books  of  accounts,^  and  also  the  inventory  and 


t8.  Ih  re  Doecher  (D.  C,  N.  T.),  9  Am. 
B.  R.  54T,  554,  120  Fed.  408.  See  aleo 
Lansing  Boiler  &  Engine  Works  (C.  C.  A., 
6th  Cir.),  11  Am.  B.  R.  558,  128  Fed.  701; 
Acme  Food  Co.  y.  Meier  (G.  C.  A.,  6th 
Cir. ) ,  18  Am.  B.  R.  550,  153  Fed.  74,  hold- 
ing that  if  the  evidence  does  not  justify  a 
finding  that  the  conveyance  had  been  made 
with  intent  to  defraud,  all  the  property 
■of  the  alleged  bankrupt  is  to  be  taken  into 
account  in  determining  the  question  of 
the  bankrupfs  insolvency;  Utah  Ase'n  of 
Credit  Men  v.  Boyle  Furniture  Co.  (Sup. 
Ct,  Utah),  26  Am.  B.  R.  867. 

29.  Utah  Ass'n  of  Credit  Men  v.  Boyle 
Furniture  Co.  (Sup.  Ct,,  Utah),  26  Am. 
B.  R.  867. 

30.  Rutland  County  Nat.  Bank  ▼. 
Oraves  (D.  C,  Vt.),  19  Am.  B.  R.  446,  156 
Fed.  168. 

Fair  valnatioii  of  alleged  bankrupt's 
property  is  not  the  price  obtained  at  a 
forced  sale.  Chicago  Title  &  Trust  Co.  v. 
Roebling's  Sons  (C.  C,  111.),  5  Am.  B.  R. 
368,  107  Fed.  71.  The  present  market  value, 
that  is  what  the  property  will  probably 
bring,  or  is  worth  in  the  general  market, 
where  everybody  buys,  is  a  sure  standard. 
In  re  Hines  (D.  C,  oVeg.),  16  Am.  B.  R.  295, 
144  Fed.  442:  Duncan  v.  Landis  (C.  C.  A., 
3d  Cir.),  5  Am.  B.  R.  649,  106  Fed.  839. 

31.  Chicago  Title  &  Trust  Co.  v.  Roeb- 
ling's  Sons  (C.  C,  111.),  6  Am.  B.  R.  368, 
107  Fed.  71;  Rutland  County  National 
Bank  v.  Graves  (D.  C,  Vt),  19  Am.  B.  R. 
446,  156  Fed.  168. 

32.  Butler  Paper  Co.  v.  Goembel  (C.  C. 
A.,  7th  Cir.),   16  Am.  B.  R.  26,   143   Fed. 


295;  Chicago  Motor  Vehicle  Co.  ▼.  Amer- 
ican Oak  Leather  Co.  (C.  C.  A.,  7th  Cirj, 
15  Am.  B.  R.  804,  141  Fed.  518,  in  which 
ca^e  the  evidence  was  examined  and  it  wa« 
held  that  the  referee  had  erred  in  his  find- 
ing as  to  the  insolvency  of  the  banknipt 
based  upon  evidence  of  fair  valuation  of  the 
property  belonging  to  the  bankrupt  corpora- 
tion as  a  going  concern;  Dougherty  v.  Firi^t 
National  Bank  (C.  C.  A.,  6th  Cir.),  2^  Am. 
B.  R.  263. 

33.  Hackney  v.  Hargreaves,  13  Am.  B.  R. 
164,  3  Neb.  (Unoff.)  676;  In  re  Dockpr- 
Foster  Co.  (D.  C,  Pa.),  10  Am.  B.  R.  5S4, 
123  Fed.  190;  Bank  of  N.  Y.  v.  Southern 
Nat.  Bank,  170  N.  Y.  1.  As  to  sufficicney 
of  evidence  of  insolvencv,  see  Benjamin  v. 
Chandler  (D.  C  Pa.),  15  Am.  B.  R-  439. 
142  Fed.  217;  Ridge  Av.  Bank  v.  Sundheim 
(C.  C.  A.,  3d  Cir.),  16  Am.  B.  R.  863.  US 
Fed.  798. 

Schedule  filed  by  the  bankrupt  in  the 
b&nkruptcy  proceedings  are  proper  evi- 
dence in  an  action  against  a  creditor  of 
the  bankrupt  to  recover  back  an  alleged 
preference  obtained  by  such  creditor  when 
such  schedules  are  properly  identified,  and 
the  production  and  admission  of  secondary 
evidence  of  such  schedules  is  governed  by 
the  same  rules  which  govern  the  produc- 
tion and  admission  of  such  evidence  in 
other  cases,  and  the  same  is  true  with 
respect  to  the  admission  of  duplicate 
originals.  Utah  Ass'n  of  Credit  Men  r. 
Boyle  Furniture  Co.  (Sup,  Ct,  UUh),  26 
Am.  B.  R.  867. 

34.  Hackney  v.  Raymond  Bros.,  Clarke 
Co.   (Sup.  Ct,  Neb.),  10  Am.  B.  R,  213. 

35.  In  re  Docker-Foster  Co.  (D.  C,  Pa.)» 
10  Am.  B.  K   584,  123  Fed.  190. 
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appraisement  taken  in  the  proceedings^  are  admissible  upon  the  question  of 
insolvency.^® 

c.  Within  four  months — (1)  In  oenebal. —  The  words  of  the  statute, 
^'  within  four  months  before  the  filing  of  the  petition/^  mean  within  four 
months  of  the  inception  of  the  proceedings.  It  is  the  date  of  filing  the 
original  petition  which  controls ;  an  amendment  of  the  petition  does  not  ex- 
tend the  time  because  such  amendment  relates  back  to  the  date  of  filing  the 
original  petition.^'^  The  method  of  computing  time  is  considered  elsewhere.^^ 
If  a  transfer  be  made  prior  to  the  period  of  four  months  before  the  filing 
of  the  petition  it  cannot  be  attacked  as  a  preference  under  this  section,  al- 
though clearly  preferential,^^  And  if  the  preference  was  given  before  the 
passage  of  the  bankruptcy  law,  it  cannot  be  disturbed.^ 

(2)  When  time  begins  to  bun. —  The  period  ordinarily  begins  to  run 
from  the  moment  the  judgment  or  transfer  takes  eflect.^^  It  seems  that  the 
amendment  to  §  60-a  is  for  the  purpose  of  bringing  it  into  substantial  accord 
with  §  3-a,  These  provisions  should  be  read  together,  and  when  so  read  there 
can  be  no  permissible  question  but  that  the  date  of  the  preference  referred  to 
in  §  60  is  the  same  as  that  referred  to  in  §  3-b.*^ 

(3)  Performance  of  agreement  made  prior  to  four  months'  period, 
—  Any  attempt  to  evade  the  act  by  agreement  entered  into  prior  to  the 
prescribed  period,  consummated  by  the  perfection  of  a  lien  within  the  period, 
is  nugatory.  Such  a  lien  is  ineffectual  and  is  a  voidable  preference.  Such 
a  transaction  will  be  subject  to  the  same  rules  as  though  no  such  agreement 
had  been  made.  Its  validity  will  be  determined  in  each  instance  as  of  the 
date  when  the  preferential  lien  was  sought  to  be  perfected.  A  mortgage 
or  transfer  of  his  property  by  an  insolvent  debtor  within  four  months  of  the 
filing  of  a  petition  in  bankruptcy  against  him,  which  otherwise  constitutes 
a  voidable  preference,  is  not  deprived  of  that  character  or  made  valid  by  the 


M.  Hackney  ▼.  Hargreavet,  13  Am.  B. 
R.  164,  3  Neb.   (Unoff,)    676. 

t7.  First  State  Bank  of  Corinth  v.  Has- 
well  (C.  C.  A.,  Sth  Cir.),  23  Am.  B.  R. 
330,  174  Fed.  209. 

88.  See  under  Section  Thirty -one  of  this 
work.  See  also  Whitley,  etc.,  Co.  v.  Roach 
(Sup.  Ct.,  Ga.),  8  Am.  B.  R.  505. 

In  computing  the  foar  months  before 
filing  the  petition  in  bankruptcy  within 
which  time  a  preference  is  voidable,  the 
day  on  which  the  petition  was  filed  must 
be  excluded.  Dutcher  v.  Wright,  94  U.  S. 
553. 

89.  .Tackson  v.  Sedgwick  (C.  C,  X.  Y.), 
26  Am.  B.  R.  836 ;  Brown  v.  City  National 
Bank,  26  Am.  B.  R.  638. 

40.  In  re  Terr  ill  (D.  C,  Vt),  4  Am.  B. 
R.  145,  100  Fed.  778.     As  to  the  effect  of 


this  doctrine  on  a  case  which  would  be  a 
voidable  preference  under  the  law  as 
amended,  but  which  was  not  before,  qtLcere, 
and  see  "  Supplemental  Section  to  Amenda- 
tory Act,"  post, 

41.  See  Sawyer  v.  Turpin,  91  U.  S.  114; 
In  re  Foster,  Fed.  Cas.  4,964;  Matter  of 
Wilson   ( D.  C,  Hawaii ) ,  23  Am.  B.  R.  814. 

An  order  on  a  creditor  for  the  payment 
of  money  due  the  bankrupt  is  a  transfer  of 
the  fund  from  the  day  of  its  presentation. 
Johnston  v.  Huff  (C.  C  A.,  4th  Cir.),  13 
Am.  B.  R.  287,  133  Fed.  704;  In  re  Hines 
(D.  C,  Pa.).  16  Am.  B.  R.  495,  144  Fed. 
142,  147,  543. 

42.  Long  V.  Farmers'  State  Bank  (C.  C. 
A.,  8th  Cir.),  17  Am.  B.  R.  103,  147  Fed. 
360;  English  v.  Ross  (D.  C,  Pa.),  15  Am. 
B.  R.  370,  140  Fed.  630. 
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fact  that  it  was  executed  in  performance  of  a  contract  to  do  so  made  more 
than  four  months  before  the  filing  of  the  petition,*^  The  same  rule  applies 
where  a  transfer  in  payment  of  an  antecedent  debt  is  made  under  such 
circumstances.**  Where  an  insolvent  corporation,  within  the  four  months' 
period,  makes  a  partial  payment  on  account  of  goods  sold  received  under  a 
contract  entered  into  prior  to  its  bankruptcy,  such  pajonent  is  preferential, 
though  thereafter  no  more  goods  were  furnished  under  the  contract**^  Where 
a  contract  for  the  sale  of  the  bankrupt's  property  which  provided  that  the 
proceeds  of  the  sale  were  to  be  applied  in  payment  of  certain  claims  against 
the  bankrupt,  the  date  of  the  contract  rather  than  the  date  of  payment  under 
the  contract  governs  in  determining  whether  a  preference  was  given  within 
the  four  months'  period.**  Where  possession  is  taken  by  the  creditors  of 
an  insolvent  debtor's  property  within  four  months  before  the  filing  of  the 
petition,  under  an  agreement,  whereby  a  lien  was  created  in  favor  of  the 
creditors  upon  such  property  in  case  of  a  failure  of  the  debtor  to  comply  with 
the  terms  of  such  agreement,  such  assumption  of  possession  will  constitute  an 
unlawful  preference  notwithstanding  the  fact  that  the  agreement  was  made 
prior  to  the  four  months'  period.*^  And  so  also  where  an  assignment  of 
personal  property  and  book  acounts  was  made  by  a  bankrupt  within  the  four 
months'  period  to  secure  to  a  bank  the  payment  of  notes,  purchased  by  it  from 
the  bankrupt,  under  an  agreement  made  more  than  four  months  prior  to 
the  filing  of  the  petition,  whereby  the  bankrupt  agreed  to  maintain 
at  all  times  a  deposit  equal  to  at  least  twenty-five  per  cent  of  the  notes  so 
purchased,  fuid  against  which  the  notes  payable  at  maturity  could  be  charged. 


is.  In  re  Great  Western  Mfg.  Co.  (C.  C. 
A.,  8th  Cir.),  18  Am.  B.  R.  259,  264,  152 
Fed.  123. 

Effect  of  prior  agreements.— A  transfer 
of  property  within  the  four  months'  period 
to  be  applied  on  an  antecedent  debt,  under 
an  agreement  made  anterior  to  such  period, 
is  a  preference."  Vitzthum  v.  Large  (D.  C, 
la.),  20  Am.  6.  R.  666,  162  Fed.  685.  In 
Wilson  V.  Kelson,  183  U.  S.  191,  198,  7 
Am.  B.  R.  142,  the  debtor  had  given  an 
irrevocabfe  power  of  attorney  to  the  cred- 
itor to  confess  judgment  many  years 
before  judgment  was  confessed  under  it 
within  the  four  months,  and  the  Supreme 
Court  held  it  to  be  a  voidable  preference. 
See  also  Page  v.  Rogers,  211  U.  S.  575,  21 
Am.  B.  R.  496. 

Mortgages  executed  within  the  four 
months'  period  in  performance  of  agreements 
to  give  them  made  more  than  four  n^onths 
before  the  filing  of  the  petitions  in  bank- 
ruptcy have  been  held  to  be  voidable  pref- 
erences. In  re  Sheridan  (D.  C,  Pa.),  3 
Am.   B.   R.   554,  98   Fed.   406;    In   re  Ronk 


(D.  C,  Tnd.),  7  Am.  B.  R.  31,  111  Fed.  154; 
In  re  Dismal  Swamp  Co.  (D.  C,  Vs.).  14 
Am.  B.  R.  175,  135  Fed.  415;  Matter  of 
White  (Ref.,  R.  I.),  22  Am.  B.  R.  200:  In 
re  Smith  (D.  C,  N.  Y.),  23  Am.  B.  R.  864, 
176  Fed.  426.  And  this  view  seems  to  be 
sustained  by  the  terms  of  the  Bankniptcy 
Act,  by  the  more  cogent  reasons,  and  br  the 
weight  of  authority.  In  re  Great  Western 
Mfg.  Co.  (C.  0.  A.,  8th  Cir.),  18  Am.  B.  R. 
259,  265,  152  Fed.  123;  Lathrop  Bank  t. 
Holland  (C.  C.  A.,  8th  Cir.),  30  Am.  B.  R. 
62. 

44.  Vitzthum  v.  Large  (D.  C,  la.),  20 
Am.  B.  R.  666,  162  Fed.  686. 

45.  In  re  Mayo  Contracting  Co.  (B.  C, 
Mass.),  19  Am.  B.  R.  561,  157  Fed.  469. 

46.  Fitch  V.  Bank  of  Grand  Rapids  (Sup. 
Ct.,  Wis.),  26  Am.  U.  R.  879. 

47.  Matthews  v.  Hardt,  9  Am.  B.  R.  373, 
79  N.  Y.  App.  Div.  570,  80  N.  Y.  Supp.  462: 
Matter  of  Mandel  (D.  C,  N.  Y.),  10  Am. 
B.  R.  774,  127  Fed.  863.  Compare  In  re 
Chadwick  (D.  C,  Ohio),  15  Am.  B.  R.  528, 
140  Fed.  674;  Christ  v.  Zehner,  212  Pa.  i^t 
188,  16  Am.  B.  K.  788. 
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Such  alignment  constitutes  a  voidable  preference.*'  Property  received  by 
creditors  within  the  four  months'  period  in  performance  of  a  valid  contract 
eutered  into  prior  to  such  period  does  not  constitute  a  preference.*^  A  pledge 
of  stock  by  a  bankrupt  to  a  bank,  prior  to  the  four  months'  period,  which 
pledge  was  perfected  at  the  time  by  the  delivery  of  the  certificates  of  stock 
without  transfer  on  the  books  of  the  corporation,  does  not  constitute  a  pref- 
erence although  such  stock  was  sold  pursuant  ix>  the  pledge,  within  the  four 
mouths'  period.***  If  the  contract  gives  rise  to  an  equitable  lien  in  favor  of 
the  creditor  such  lien  will  be  presumed  to  exist  as  of  the  date  of  the  con- 
tract, and  the  delivery  of  the  property  xmder  such  contract  to  the  creditor 
within  the  four  months'  period  will  not  make  it  a  preference.^    Whether  or 


48.  Tilt  y.  Citizens*  Tnist  Co.  (D.  C,  N. 
J.),  27  Am.  B.  R.  320,  191  Fed.  441,  affd. 
29  Am.  B.  R.  906. 

49.  Sabin  T.  Camp  (D.  C,  Or.),  3  Am. 
B.  R.  578,  98  Fed.  974;  In  re  Wolf  (D.  C, 
loi^a),  3  Am.  B.  R.  555,  98  Fed.  74;  Thomp- 
son V.  Fairbanks,  13  Am.  B.  R.  437,  196 
U.  S.  516,  49  L.  Ed.  577;  Sexton  v.  Kessler 
4  Co.  (C.  C.  A.,  3d  Cir.),  21  Am.  B.  R.  807, 
173  Fed.  535.  But  compare  In  Re  Sheridan 
<D.  C,  Pa.),  3  Am.  B.  R.  564,  98  Fed.  406. 

In  Masfiadmsetts  the  taking  of  posses- 
sion of  mortgaged  chattels  by  the  mort- 
gagor within  the  four  months'  period  under 
an  unrecorded  mortgage  coTering  after- 
acquired  property  made  more  than  two 
years  before  the  bankruptcy  of  the  mort- 
gagor does  not  constitute  a  preference. 
Humphrey  v  Tatman,  14  Amu  B.  R.  74, 
198  U.  S.  91,  49  L.  £d.  956.  A  mortgagee 
taking  possession  before  the  commencement 
of  bankruptcy  proceedings  against  his 
mortgagor  of  after-acquired  property  cov- 
ered by  the  mortgage,  is  entitled  under  the 
law  of  Massachusetts  to  hold  the  property 
as  against  the  trustee.  In  re  Hurley  (D. 
C  Mass.),  26  Am.  B.  R.  434. 

Missouri  statute. —  In  the  case  of  In  re 
Ozark  Cooperage  &  Lumber  Co.  (C.  C.  A., 
8th  Cir.),  24  Am.  B.  R.  835,  180  Fed.  105, 
the  court  speaking  of  the  Missouri  statute 
relating  to  change  of  possession  said: 
*'  Some  kinds  of  personal  property  may  be 
readily  delivered  from  hand  to  hand  and  in- 
terested persons  may  rightfully  expect  that 
method  to  be  observed.  In  other  cases,  the 
character  of  the  property  and  the  circum- 
stances of  its  situation  preclude  such  a 
transfer:  and  other  iudicia  of  a  cbantr«^  of 
ownership  such  as  signs,  brands  and  marks 
are  generally  accepted  as  suflTicient.  Each 
fa-e.  bowever,  as  it  arises  sliould  be  deter- 
mined  by  its  own  peculiar  facts  and  cir- 
•^■uni-t:  nces." 


Takips  poasesaioii  of  property  within  the 
four  months'  period. —  In  the  case  of  In 
re  Bird  (D.  C,  Minn.),  25  Am.  B.  R.  24, 
180  Fed.  229,  it  appeared  that  about  two 
years  before  the  petition  in  bankruptcy 
was  filed,  a  bank  had  in  its  possession 
personal  property  belonging  to  the  bank- 
rupt which  had  been  pledged  to  the  bank 
to  secure  the  payment  of  a  debt  owing  to 
the  bank. by  him;  at  the  same  time  the 
bankrupt  assigned  to  another  creditor  all 
his  interest  in  the  equity  of  such  personal 
property,  such  equity  to  be  determined 
'after  the  bank  should  hare  been  fully  paid; 
at  the  time  of  the  adjudication  the  prop- 
erty was  still  in  the  posaeasion  of  the 
bank;  it  was  held  that  the  aaetgnment  of 
the  equity  in  such  property  was  a  valid 
contract  under  the  common  law  and  under 
the  law  ol  Minnesota  and  that  it  waa  not 
void  as  a  preference  for  failure  to  record 
or  register  the  transfer  as  required  by 
section  60*b,  as  auch  transfer  was  not 
required  to  be  recorded  or  registered  under 
the  Minnesota  law,  nor  was  it  a  preference 
for  failure  to  take  possession  of  the  prop- 
erty within  the  four  months'  period. 
•  Where  the  rights  of  a  mortgagee  tmder 
a  chattel  mortgage  had  been  fixed  more 
than  four  months  prior  to  the  bankruptcy 
of  the  mortgagor,  by  a  contract  good  be- 
tween the  parties,  his  taking  possession  of 
the  mortgaged  property  within  the  four 
months*  period  did  not  constitute  the  tran- 
saction a  preference.  In  re  East  End  Man- 
tel &  Tile  Co.  (D.  C,  Pa.),  29  Am.  B.  R. 
793. 

49a.  First  Nat.  Bank  of  Lake  Charles  v. 
Lang  (C.  C.  A.,  5th  Cir.),  29  Am.  B.  R.  247. 

50.  Sexton  v.  Kessler  &  Co.  (C.  C.  A.,  2d 
Cir.).  21  Am.  B.  R.  807,  172  Fed.  535.  affd. 
225  U.  8.  90,  28  Am.  B.  R.  85;  Godwin  v. 
^Vlurohison  National  Bank,  22  Am.  B,  R. 
703.  145  N.  C.  320;  Hanson  v.  Blake  (D.  C, 
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uot^uch  a  lien  takes  effect  as  of  tJie  da-te  of  the  contract  or  as  of  the  date 
of  the  taking  possession  of  the  property  will  be  governed  by  the  State  law.'^^ 
Collections  made  within  the  four  months'  period  on  accounts,  which  were 
assigned  before  that  period  commenced,  do  not  constitute  a  preference  which 
the  trustee  may  recover.^ 

(4)  Pkior  to  the  amendments  of  1903, —  The  clause  as  to  the  period 
within  which  a  preference  shall  not  be  given  was  in  subdivision  b  in  the 
original  law.  It  led  to  the  anomalous  doctrine  that  mere  preferences,  as, 
for  instance,  bona  fide  payments,  must  be  surrendered  if  since  insolvency,  no 
matter  how  many  months  or  years  back,  but  fraudulent  preferences  were  good 
unless  within  the  four  months'  period."  This  dilemma  was  the  direct  result 
of  Carson  v.  Chicago  Title  &  Trust  Co.,"  and  gave  force  to  the  demand  for 
amendment.     The  clause  has  now  been  restored  to  subsection  a,  where  it  was 


Me.),  18  Am.  B.  R.  325;  Wilder  v.  Watts 
(D.  C,  S.  C),  15  Am.  B.  R.  57,  138  Fed.  426. 

Delivery  to  pledgee  within  four  months' 
period  not  a  preference. —  Bankrupt  had  for 
many  years  drawn  upon  defendant,  an  Eng- 
lish company,  and  in  1903,  upon  request 
that  it  set  aside  securities  for  its  draw- 
ing credit,  placed  in  its  safe  deposit  vault, 
in  a  separate  package,  certain  securities 
named,  designated  them  as  held  in  escrow 
as  security  to  defendant  for  drafts,  and 
notified  defendant  of  its  action  and  of  the 
particular  securities  so  held.  Bankrupt 
also  entered  the  securities  and  all  substitu- 
tions on  its  loan  book,  and  as  substitutions 
were  made  from  time  to  time,  the  Engliah 
company  was  notified.  The  securities  were 
alway'S  either  negotiable  by  delivery  or  in- 
dorsed in  blank.  They  were  always 
marked  and  kept  separate  and  never  re- 
moved from  the  vault,  except  when  taken 
to  the  office  to  be  examined  and  checked  off 
by  a  representative  of  the  English  company. 
Thereafter,  within  four  months  of  defend- 
ant's bankruptcy,  and  at  a  time  when  it 
was  insolvent,  the  escrow  securities  were 
delivered  over  to  the  defendant.  It  ap- 
peared that  the  transaction  was  entered 
into  in  good  faith  and  that  the  transfer 
wa»  not  void  as  against  bankrupt's  credi- 
tors, irrespective  of  attachment.  HeUL 
that  when  defendant  took  the  securities,  it 
only  exercised  a  right  which  had  been 
created  long  before  bankruptcy,  and  that 
the  transaction  could  not  be  avoided  by 
bankrupt's  trustee  as  a  preference  under 
the  Bankruptcy  Act.  Sexton  v.  Kessler  & 
Company,  Ltd.*  225  U.  S.  90,  28  Am.  B.  R. 
85 

51.  Thompson    v.    Fairbanks.    19fi    U.    S. 


516,  13  Am.  B.  R.  437;  In  re  Chantler  Cloak 
&  Suit  Co.  (D.  C,  R.  I.),  18  Am.  B.  R.  498, 
151  Fed.  952 ;  In  re  Automobile  Livery  Ser- 
vice Co.,  23  Am,  B.  R.  799,  176  Fed.  792, 
in  which  it  was  held  that  under  the  Ala- 
bama law  where  there  has  been  no  delivery 
of  pledged  property,  but  in  pursuance  of  a 
prior  agreement  such  property  upon  the 
pledgor's  default  was  delivered  within  the 
four  months'  period,  the  possession  tfaua  ac- 
quired relates  back  to  the  time  of  said 
agreement  and  constitutes  a  preference  odIv 
aa  to  claimants  who  had  in  the  meantime 
perfected  lien«  upon  the  property. 

52.  Lowell  v.  International  Trust  Co.  (C. 
C.  A.,  1st  Cir.),  19  Am.  B.  R.  853,  158  Fed. 
781. 

Collection  of  accounts  within  four 
months. —  When  an  assignment  of  accounts 
is  made  more  than  four  months  prior  to 
the  bankruptcy,  the  fact  that  the  accounts 
are  not  collected  by  the  creditor  until 
within  four  months  does  not  make  the 
trannaction  a  preference.  In  re  Bird  (D. 
C,  Minn.) ,  25  Am.  B.  R.  34,  180  Fed.  229. 

53.  For  instance,  see  the  now  inapplicable 
cases  of  In  re  Jones  (D.  C,  Mass.),  4  Am. 
B.  R.  563,  110  Fed.  763;  In  re  Abraham 
Steers  Lumber  Co.  (D.  C.  N.  Y.),  6  Am.  B. 
R.  315;  110  Fed.  738;  affd.  s.  c,  7  Am.  B. 
R.  332,  112  Fed.  406;  In  re  Rosenberg  (Ref., 
N.  Y.),  7  Am.  B.  R.  316;  also  the  numerous 
cases  contra,  of  which  the  following  are 
characteristic:  In  t6  Wise,  2  N".  B.  X.  K'*^- 
151 :  In  re  Bcswick  (Ref.,  Ohio) ,  7  Am.  B. 
R.  395:  In  ro  Sieirel-Hillman.  etc.,  Co..  2  V. 
B.  N.  Rop.  937;  In  re  Dickinson  (Ref.,  X. 
Y.),  7  Am.  B.  R.  679. 

54.  1S2  U.  S.  438,  5  Am.  B.  R.  814. 
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in  the  Torrey  bill.^  The  effect  of  thie  transfei^  is  to  make  the  four  months' 
limitation  an  element  of  the  preference  referred  to  in  both  subdivisions  a 
and  b.^  No  transaction  can  now  be  held  a  preference  unless  complete  within 
four  months  of  the  petition,  or,  after  the  petition,  if  before  the  adjudication. 

(5)    KUNNING  OF  TIME  WHERE  RECORDING  IS  KEQUIRED. The  OOllcluding^ 

sentence  of  subdivision  a  was  inserted  by  the  amendatory  act  of  1903.  Its 
purpose  is  apparent  —  to  meet  the  decisions  that  held  the  date  of  the  de- 
livery of  a  preferential  instrument,  rather  than  the  date  of  the  record,  the 
beginning  of  the  four  months'  period.*'^  If  the  transfer  was  filed  or  recorded 
vithin  the  four  months'  period,  where  filing  or  recording  is  required,  and 
at  that  time  the  bankrupt  was  insolvent,  and  the  transferee  had  reasonable 
oanse  to  believe  it^  and  the  effect  was  to  give  him  a  greater  percentage  of  his 
debt  than  the  other  creditors,  the  transfer  is  a  preference.^     This  proposition 


55.  See  In  re  HaU  (Ref.,  N.  T.),  4  Am. 
B.  R.  671.  Ck>mpare  Report  No.  1,698,  67th 
Congress,  First  Session,  pp.  3,  8. 

56.  Manning  v.  Evans  (D.  C,  N.  J.),  19 
Am,  B.  R,  217,  156  Fed,  106. 

57.  In  re  Wright  (D.  C,  Ga.),  2  Am.  B. 
R,  364,  96  Fed.  187;  In  re  Mersman  (Ref., 
N.  Y.),  7  Am.  B.  R.  46;  In  re  Kindt  (D.  C, 
Iowa),  4  Am.  B.  R.  148,  101  Fed.  107.  Ap- 
parently contra:  In  re  Klingaman  (D.  C, 
Iowa),  4  Am.  B.  R.  264,  101  Fed.  691;  Bab- 
bitt V.  Kelly,  9  Am.  B.  R.  335,  95  Mo.  App. 
529,  70  S.  W.  384;  Davis  v.  Hanover  Sav- 
ings Fund  Soc.  (C.  C.  A.,  4th  Cir.),  31  Am. 
B.  R.  368. 

As  to  splitting  days  Into  hours,  see  In  re 
Tonawanda  Street  Planing  Mill  (Spec.  M., 
>^.  Y.) ,  6  Am.  B.  R.  88,  and  cases  cited. 

58.  McElvain  y.  Hardesty  (C.  C.  A.,  8th 
Cir.),  22  Am.  B.  R.  320,  169  Fed.  32. 

Mortgage  given  before  but  recorded  with- 
in four  months'  period. —  On  November  26, 
1909.  when  indebted  to  a  large  extent,  bank- 
rupt gave  to  the  claimant,  his  brother,  a 
mortgage  on  real  estate  for  the  sum  of 
Sl,306  to  secure  an  alleged  advance  of  a 
like  amount.  Claimant  admitted  that  he 
knew  bankrupt  was  pressed  by  creditors 
when  the  alleged  loan  was  made.  He  did 
not  at  any  time  take  possession  of  the 
mortg^aped  premises  and  did  not  record  the 
mnrtgage  until  March  10,  1910,  two  weeks 
Wfore  the  bankrupt  filed  a  petition  in  vol- 
untary bankruptcy,  at  whi<'h  time  bank- 
nipt*8  liabilities  three  times  exceeded  his 
assets.  Under  the  law  •  of  Pennsylvania, 
where  the  real  estate  is  situate,  a  mortjrapre 
is  a  Hen  only  ifrom  the  date  of  record iiipr. 
Held,  that  the  giving  of  the  mortjysL'e  was 
&  transfer  of  property  within  the  four 
months  before  the  filinjr  of  the  petition  aivl 


constituted  a  voidable  preference  under  sub- 
division "  a  "  and  "  b  "  of  section  60  of  the 
Bankruptcy  Act.  In  re  Dundore  (D.  C.^ 
Pa.),  26  Am.  B.  R.  100. 

ConTeyance  based  on  present  considera- 
tion.—  In  the  case  of  In  re  Jackson  Brick 
&  Tile  Co.  (D.  C,  Mo.),  26  Am.  B.  R.  915, 
927,  whioh  arose  prior  to  the  amendment 
of  1910,  the  court  said:     "The  provisions 
of  the  statute  that  '  where  the  preference 
consists  in  a  transfer,  such  period  of  four 
months  shall  not  expire  until  four  months 
after   the   recording   or   registering  of   the 
transfer,  if,  by  law,  such  recording  or  reg- 
istering is  required,'  was  intended  to  post- 
pone the  time  within  which  a  transfer  is 
open  to  attack  as  a  preference  until  four 
months  after  the  date  of  the  recording  .of 
the  transfer,  where  such  recording   is  re- 
quired by   the   local   law;    but  while   the 
statute  postpones  the  time  within  which  the 
transfer  can  be  attacked  the  statute  cannot 
properly  be  so  applied  as  to  materially  alter 
the  essential  character  of  the  transaction. 
If  the  transfer  is  one  which  is  required  to 
be  recorded,  the  four-month  period  during 
which  it  may  be  attacked  does  not  begin 
to  run  until  the  conveyance  is  recorded,  but 
if  the  transfer  when  made  was  based  upon 
a  present  consideration,  a  delay  in  record- 
ing the  instrument  does  not  warrant  us  in 
treating  the  conveyance  as  if  it  were  made 
as  security  for  an  antecedent  debt,  because 
to  do  so  would  be  to  create  by  construction 
a  transaction  different  from  the  actual  one. 
It  is  true  that  in  certain  cases  where  the 
conveyance  has  no  force  and  validity  what- 
ever   as    to    creditors    until    recorded,    the 
coiirtfl  have  held  that  the  transfer  mav  be 
regarded  a«  fir^t  coming  into  existence  when 
it   is  recorded    (McElvain  v.  Hardesty    (C. 
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is  made  clearly  apparent  by  the  amendment  of  1910  making  voidable  a 
preferential  transfer  required  by  State  law  to  be  regiatered  or  recorded,  if 
jsuch  transfer  was  so  registered  or  recorded  within  the  four  months'  period. 
The  omission  of  words  equivalent  to  "  unless  the  petitioning  creditors  have 
received  actual  notice  of  such  transfer  or  assignment/'  found  in  §  e3-b,^ 
should  be  noted.  This  clause  as  amended  only  refers  to  transfers  originally 
intended  as  preferences,  or  which,  at  their  inception,  constituted  such  a?  a 
raattcr  of  law.^  The  word  **  required  "  has  reference  to  the  character  of  the 
instrument  of  tranafor  required  to  be  recorded  by  the  State  law  ratter  than 
to  the  particular  individuals  who,  by  reason  of  adventitious  circumstances, 
may  or  may  not  be  affected  by  an  unrecorded  instrument"  It  will  sometimes 
he  found  difficult  to  determine  whether  tlie  law  actually  requires  the  record- 
ir^g  or  registering  of  a  transfer  within  the  meaning  of  this  subsection. 
For  instance,  under  a  statute  requiring  the  recording  of  a  chattel  mort^iairf, 
it  was  held  that  a  failure  to  register  rendered  the  mortgage  void  only  as 
against  lien  creditors,  subsequent  purchasers  or  incumbrancers  in  good  faith. 
and  that  such  recording  was  therefore  not  required  to  make  the  instrument 
valid  as  against  the  mortgagor's  general  creditors;  it  is  this  character  of  a 
requirement  which  is  needed  to  bring  the  transaction  within  this  subdivi- 
sion.**    But  it  has  been  held  that  where  a  State  statute  provides  that  every 


C.  A.,  8th  Cir.),  22  Am.  B.  R.  320,  169  Fed. 
31;  In  re  Newton  (C.  C.  A.,  8th  Cir.),  18 
Am.  B.  R.  567,  163  Fed.  841,  83  0.  C.  A., 
23;  First  Nat.  Bank  v.  Connett  (C.  C.  A., 
8th  Cir.),  15  Am.  B.  R.  662,  142  Fed.  33,  73 
C.  C.  A.  219,  5  L.  R.  A.  [N.  S.]  148)  ;  but 
in  my  opinion  these  cases  are  inapplicable 
to  the  facts  here  presented,  and,  as  the 
transfer  here  in  question  was  for  a  present 
consideration,  it  cannot  properly  be  treated 
as  a  voidable  preference. 

Filing  wUhia  four  months'  period.— The 
validity  of  a  chattel  mortgage  given  by  a 
bankrupt  to  a  bank  as  security,  must  be 
determined  as  of  the  date  of  its  execution; 
and  where  it  was  given  in  good  faith  and 
valid  when  executed,  and  neither  prefer- 
ential nor  fraudulent  under  State  law,  be- 
cause withheld  from  record,  the  fact  that  it 
was  not  filed  until  within  four  months  of 
the  bankruptcy  proceedings,  does  not  make 
it  invalid  under  section  60a  of  the  Bank- 
ruptcy Act,  as  amended  in  1903.  Dougherty 
V.  First  National  Bank  of  Canton  (C.  C.  A., 
6th  Cir.),  28  Am.  B.  R.  263. 

59.  On  this  general  subject,  the  practi- 
tioner should  consult  the  discussion  of  this 
subsection,  found  in  Section  Three.  Note 
distinction  made  between  language  here 
used  and  that  used  in  §  3-b.  as  discussed 
in    Little   v.    Holly   Brooks    Hardware   Co. 


(C.  C.  A.,  5th  Cir.),  13  Am.  B.  R.  422. 133 
Fed.  874. 

60.  Bradley  Clark  Co.  v.  Benson,  13  Am. 
B.  R.  170,  93  Minn.  91,  100  N.  W.  670. 

61.  First  Nat.  Bank  v.  Connett  (C.  C.  A., 
8th  Cir.),  15  Am.  B.  R.  662,  685,  142  Fed. 
33. 

Under  the  law  of  Georgui,  the  failure  to 
record  a  chattel  mortgage  does  not  render 
it  void  as  bet^'een  the  parties  and  ordinarr 
creditors,  but  only  against  lien  creditors  of 
the  mortgagor,  or  subsequent  purchasers 
and  mortgagees  or  lienholders  in  good  faith. 
and  recording  is  not  "  required  "  within  the 
meaning  of  this  section.  In  re  Jacobson  k 
Perrill  (D.  C,  Ga.),  29  Am.  B.  R.  603. 

62.  Meyer  Bros.  Drug  Co.  v.  Pipkin  Drug 
Co.  (C.  C.  A.,  5th  Cir.),  14  Anu  B.  R.  477, 
136  Fed.  396;  In  re  Chadwick  (D.  C,  Ohio), 
15  Am.  B.  R.  528,  140  Fed.  674. 

Recording  required  as  again&t  judgment 
creditors. —  In  the  case  of  Matter  of  Hunt 
(D.  C,  N.  Y.),  14  Am.  B.  R.  416,  139  Fed. 
283,  it  was  held  that,  because  under  the 
laws  of  New  York  an  unrecorded  convey- 
ance was  good  as  against  everybody  except 
subsequent  purchasers  without  notice,  it 
was  not  required  to  be  recorded  in  order 
to  be  effectual  against  a  bankrupt  trustee. 
But  Judge  Archbald,  In  re  English  v.  Ross 
(D.  C,  Pa.),  15  Am.  B.  R.  370,  140  Fed. 
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chattel  HKxrtgage  not  accompanied  by  immediate  delivery  and  followed  by 
continued  change  of  possession  "  shall  be  absolutely  void  as  against  the  cred- 
itoPB  of  the  mortgagor  and  as  against  subsequent  purchasers  and  mort- 
gagees in  good  faith  "  unless  it,  or  a  true  copy  thereof,  be  filed  with  the 
coimty  elerk,  registration  is  required  within  the  meaning  of  this  section  of 
the  bankruptcy  act,  and  it  is  none  the  less  so  though  .the  penalty  for  non- 
compliance is  not  invalid  as  to  everybody  and  for  all  purposes.^  If  a 
chattel  mortgage  first  comes  into  existence  as  against  general  creditors,  under 
a  State  statute,  when  it  is  recorded,  it  is  "  required  *'  to  be  recorded  under 
this  subdivision  even  though  it  is  not  absolutely  void  in  all  circumstances 
because  not  so  irecorded.**  If  an  instrument  has  been  made  by  a  bankrupt, 
and  recorded  within  the  statutory  period,  it  is  a  question  of  fact  whether 
it  was  done  with  intent  to  give  a  preference.*'  'An  assignment  of  a  land 
contract  which  might  have  'been  recorded  if  executed  with  due  formality, 
under  the  laws  of  a  State,  bujt  in  respect  to  which  recording  is  not  required 


630,  and  the  circuit  court  of  appeals  for 
the  eighth  circuit,  in  First  Nat.  Bank  v. 
Connett  (C.  C.  A.,  8th  Cir.),  15  Am.  B.  R. 
662,  142  Fed.  33,  reached  an  opposite  con- 
clusion and  held  that  a  recording  statute, 
which  required  a  conveyance  or  transfer 
to  be  recorded  to  be  effectual  against  a 
certain  class  or  classes  of  persons,  was  a 
law  which  required  the  recording  of  the 
transfer  in  question,  within  the  meaning 
of  section  €0-a  as  amended.  The  same  con- 
clusion was  reached  in  Loeser  v.  Bank  & 
Trust  Co.  (C.  C.  A.,  «th  Cir.),  17  Am.  B. 
R.  628,  148  Fed.  976,  revg.  15  Am.  B.  R. 
528.  The  circuit  court  of  appeals  in  the 
seventh  circuit  have  adopted  the  ruling 
declared  in  the  fifth  circuit,  following  the 
case  of  Meyer  Bros.  Drug  Co.  v.  Pitkin 
Drug  Co.,  supra,  and  the  case  of  In  re 
Sturtevant  (C.  C.  A.,  8th  Cir.),  26  Am. 
B.  R.  574,  in  which  the  court  held  that 
where  bankrupts  more  than  two  years  be- 
fore bankruptcy,  being  solvent,  in  good  faith 
gave  to  claimant's  testator  a  chattel  mort* 
gage  to  secure  their  note  made  for  a  present 
and  valid  consideration,  but  the  mortgage 
was  not  recorded  until  fifteen  days  prior 
to  the  filing  of  a  petition  in  bankruptcy, 
and  under  the  law  of  Illinois  such  a  mort- 
gage, although  unrecorded,  is  good  as 
against  the  mortgagor  and  his  general  cred- 
itors, the  recording  of  the  mortgage  within 
the  four-month  period  did  not  create  a  pref- 
erence within  the  meaning  of  section  60-a 
of  the  Bankruptcy  Act. 

Revised  Laws  1905  (Minn.), sec.  3502,  pro- 
viding that  "  every  assignment  of  a  debt,  un- 
less the  same  be  in  writing  and  be  filed  with 


the  clerk  of  the  town  or  municipality  in 
which  the  assignor  resides,  shall  be  pre- 
sumed to  be  fraudulent  and  void  as  against 
his  creditors,  unless  those  claiming  there- 
under make  it  appear  that  it  was  made  in 
good  faith  and  for  a  valuable  considera- 
tion," does  not  "require"  a  "recording  or 
registering  "  within  the  meaning  of  sections 
60-a  and  b  of  the  Bankruptcy  Act.  Hence, 
where  a  written  assignment  of  a  claim  was 
actually  made  more  than  four  months  prior 
to  the  filing  of  a  petition  in  bankruptcy  by 
the  assignor,  it  cannot  be  avoided  by  the 
trustee  in  bankruptcy  as  a  preference  al- 
though it  was  never  filed.  Telford  v.  Hen- 
drickson  (Minn.  Sup.  Ct.),  31  Am.  B.  R. 
866. 

63.  Matley  v.  Geisler  (C.  C.  A.,  8th 
Cir.),  26  Am.  B.  R.  116,  revg.  23  Am.  B. 
R.  673,  176  Fed.  619,  which  arose  under  the 
Nebraska  statute;  see  s.  c.  29  Am.  B.  R.  132. 
Compare  Fisher  v.  Zollinger  (C.  C.  A,,  6th 
Cir.).  17  Am.  B.  R.  618,  149  Fed.  34,  affg. 
15  Am.  B.  R.  524.  holding  that  under  the 
laws  of  Ohio  the  taking  possession  of  after- 
acquired  property  within  tlie  four-month 
period,  under  a  chattel  mortgage  given  and 
recorded  prior  to  that  time,  does  not  con- 
stitute a  voidable  preference. 

64.  First  Nat.  Bank  v.  Connett  (C.  C. 
A.,  8th  Cir.),  15  Am.  B.  R.  562,  142  Fed. 
33;  In  re  Montague  (D.  C,  Va.),  16  Am. 
B.  R.  18,  143  Fed.  428;  In  re  Noel   (D.  C, 

.   Md.),  14  Am.  B.  R.  715,  137  Fed.  694. 

65.  Matter  of  McKanc  (D.  C.  N.  Y.),  19 
Am.  B.  R.  103,  158  Fed.  647.  See  Anderson 
V.  Chenault  (C.  C.  A.,  5th  Cir.),  31  Am.  B. 
R.  349. 
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to  give  it  validity,  is  not  "  required  "  to  be  recorded."  The  failure  to  record 
a  deed  until  after  the  grantor's  adjudication  as  a  bankrupt  is  not  suflScient 
to  make  it  an  unlawful  preference,  in  the  absence  of  a  fraudulent  agreement, 
where,  under  the  State  law,  the  unrecorded  instrument  is  valid  between  the 
parties  and  against  general  creditors  of  the  grantor.*^  Such  fact  will  be 
corroborative  of  the  general  scheme  to  defraud,  where  it  appears  that  the 
deed  was  without  consideration  and  in  fraud  of  creditors."*  Where  a  deed 
absolute  on  its  face,  but  in  effect  a  mortgage  was  given  long  prior  to  bank- 
ruptcy as  security  for  a  promissory  note,  but  was  withheld  from  record  by 
agreement  until  the  day  before  the  petition  in  bankruptcy,  the  transfer  con- 
stituted a  preference,  since  it  being  in  effect. a  mortgage  it  was  "  required" 
to  be  recorded  to  be  valid  as  against  creditors.*'^  In  some  of  the  cases  it  has 
been  declared  that  if  recording  or  registration  is  required  for  any  purpose, 
even  if  not  for  all  purposes,  it  is  "  required  "  within  the  meaning  of  the 
amendment, ^^  In  view  of  the  great  divergence  among  the  cases  it  is  diflScvlt 
to  lay  down  any  definite  rule.  The  purpose  of  the  amendment  will  be  effect- 
uated by  construing  it  as  referring  to  transfetrs  which  require  recording  or 
re^stration  to  make  them  valid  as  against  general  creditors.®     Where  the 


66.  In  re  Sayed  (D.  C,  Mich.),  26  Am. 
B.  R.  444,  185  *Fed.  962. 

67.  In  re  Mcintosh  (C.  C.  A..  9th  Cir.), 
18  Am.  B.  R.  169,  150  Fed.  546;  In  re 
Sayed  (D.  C,  Mich.),  26  Am.  B.  R.  444, 
185  Fed.  962. 

It  seems,  that  a  mortgage  for  $1,000 
given  by  a  bankrupt  to  secure  a  loan  lor 
only  $700,  and  withheld  from  record  until 
within  four  months  of  bankruptcy  is  pref- 
erential under  section  60-a  of  the  Bank- 
ruptcy Act.  and  might  also  be  attacked  for 
usury.  Butcher  v.  Werksman  (D.  C,  N. 
Y.),  30  Am.  B.  R.  332. 

67a.  Butcher  v.  Werksman  (D.  C,  N.  Y.), 
30  Am.  B.  R.  332. 

671).  Dulany  v.  Morse  (Ct.  of  App.,  D. 
C),  29  Am.  B.  R.  275. 

68.  Ragan  v.  Donovan  (D.  C,  Ohio),  26 
Am.  B.  R.  311,  holding  that  where  a  State 
statute  provides  that  deeds  not  recorded, 
altliough  good  as  between  the  parties,  are 
void  as  to  bona  fide  purchasers  for  value 
without  knowledge,  the  recording  of  a  deed 
is  "  required  "  within  the  meaning  of  §  30-a; 
In  re  Beckhaus  (C.  0.  A.,  7th  Cir.),  24 
Am.  B.  R.  3S0,  177  Fed.  141 :  Looser  v. 
Bank  &  Trust  Co.  (C.  C.  A.,  6th  Cir.),  17 
Am.  B.  R.  628.  148  Fed.  975;  In  re  Don- 
nelly  (D.  C,  Ohio),  27  Am.  B.  R.  504. 

69.  In  re  Rturtevant  (C.  C.  A.,  7th  Cir.), 
26  Am.  B.  R.  574,  577,  189  Fed.  138,  in 
which   the  court  said:      "If  the  word   "re- 


quired '  in  section  60-a  is  to  be  construed 
as  referring  to  a  transaction  which  would 
be  invalid  for  all  purposes,  then  it  does  not 
apply  to  the  case  in  hand,  for  the  record- 
ing of  the  mortgage  is  not  required  in  that 
sense  under  the  Illinois  statute.  The  re- 
cording laws  are  only  for  the  purpose  of 
notice.  Dean  v.  Plane,  195  111.  495-500. 
63  N.  E.  274.  This  construction  of  section 
60-a  does  not  strike  at  the  object  sought  to 
be  attained  by  the  amendments  of  1903.  It 
would  formerly  have  been  an  easy  matter  to 
make  a  preferential  transfer  prior  to  the 
beginning  of  the  four-month  period,  and 
witlihold  the  transfer  instrument  from 
record  until  after  the  period  had  begun  to 
run,  thus  defeating  the  benefit  contemplate] 
by  the  creation  of  that  period.  Manifestly 
Congress  nmst  have  construed  the  law  as 
it  then  stood  as  making  the  transfer  to 
date  from  the  time  it  was  actually  made, 
without  regard  to  the  date  of  filing  for 
record.  Therefore  a  transfer,  though  fraud- 
ulent, could  not  have  been  attacked,  even 
though  the  instrument  evidencing  the  tran>- 
fer  were  recorded  within  Ihe  four  months. 
In  order  to  cure  this,  the  amendment  wa^ 
added  that  no  fraudulent  transfer  constitu- 
ing  a  preference  could  escape  the  four-month 
provision  unless  the  recording  was  eflfecteti 
prior  to  that  period."  See  Dougherty  v. 
First  National  Bank  (C.  C.  A.,  6th  CiM. 
28  Am.  B.  R.  263,  as  to  effect  of  amendment 
of  1903. 
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State  law  requires  that  failure  to  file  or  record  will  invalidate  the  transfer 
ar  against  creditors,  the  word  "creditors'"  will  not  be  limited  in  its  applica- 
tion, but  will  include  creditors  of  all  kinds,  and  under  such  law  filing  or 
ncording  is  requiredJ^  For  the  effect  of  this  new  element  of  pleading  and 
proof  on  a  cause  of  action  antedating  February  5,  1903,  siee  "  Supplementary 
^^ection  to  Amendatory  Act,"  post, 

d.  Procured  or  suffered  a  judgment. —  The  words  *'  procured  or  suffered  a 
judgment  to  be  entered  against  himself  in  favor  of  any  person  "  seems  an 
inheritance  from  the  law  of  1867.'^  They  are  not  the  same  as  those  used  in 
§  3-a  (3).  "  Procuring"  a  judgment  implies  active  agency  on  the  part  of 
the  debtor.  It  is  very  different  from  "  pennitting  "  the  same  thing.  But  the 
disjunctive  *^or"  is  used,  as  is  the  word  ^^  suffered,"  and  cases  in  point 
under  §  3-a  (3)  are  probably  equally  in  point  as  to  preferences  which  are 
voidable.  Thus,  Wilson  v.  The  City  Bank"  is  no  longer  controling  even 
he ra  The  crucial  element  of  intent  is  now  unnecessary.  The  few  decisions 
under  the  present  law  directly  in  point  are  to  like  effect,'*  Cases  under  the 
former  law  on  the  meaning  of  "  suffer  or  procuire  "  should  be  cited  with 
caution.'* 

e.  Made  a  transfer  of  his  property. —  (1)  In  general. —  The  word  "  trans- 
fer," both  by  the  express  terms  of  the  bankruptcy  law  and  by  authoritative 
deciiaions,  includes  "  the  sale  and  every  other  and  different  mode  of  disposing 
oi,  or  parting  with  property,  or  the  possession  of  property,  absolutely  or 
conditionally,  as  a  payment,  pledge,  mortgage,  gift  or  security."  ^^ 

(2)  Method  of  transfer  immaterial. —  The  method  of  transfer  is  im- 
niaterial,  and  this  was  so  under  the  former  law.''^  It  is  the  effect  of  the* 
transfer,  and  not  its  form  or  method  which  controls.''^  Thus,  where  a  debtor 
conveyed  property  to  his  wife  without  any  consideration  and  she  mortgaged 
it  in  favor  of  his  :ereditors,  it  was  held  to  be  a  preference  by  the  debtor."^ 


70.  In  re  Mission  Fixture  &  Mantel  Co. 
(D.  C,  Wash.),  24  Am.  B.  R.  873,  180  Fed. 
263. 

71.  Act  of  1867,  S  39. 

72.  17  WaU.  473. 

73.  In  re  Collins  (Ref.,  la.),  2  Am.  B. 
R.  1 ;  In  re  Richards  ( D.  C,  Wis. ) ,  2  Am. 
B.  R,  518,  95  Fed.  258;  Grant  v.  National 
Bank  of  Auburn  (D.  C,  N.  Y.),  28  Am.  B. 
R.  812;  Moore  v.  Smith  &  Sons  (D.  C,  N. 
Y.),  30  Am.  B.  R.  413. 

74.  The  following  are  typical:  Little  v. 
Alexander,  31  Wall.  500;  Tenth  Nat.  Bank 
V.  Warren,  96  U.  S.  539;  Sage  v.  Wyn- 
koop,  104  U.  S.  319;  In  re  Dunkle,  Fed. 
Cas,  4,160;  In  re  Baker,  Fed.  Cas.  763. 

75.  Bankr.  Act,  §  1  ( 25 ) .  Co<ler  v.  Arts 
((\  C.  A.,  8th  Cir.),  18  Am.  B.  R.  513,  152 
Vf'i.  043.  mollifying  16  Am,  B.  R.  583,  affd. 
^'2  Am.  B.  R.  1,  213  U.  S.  223. 


76.  Stern,  Falk  &  Co.  v.  Louisville  Trust 
Co.  (C.  C.  A.,  6th  Cir.),  7  Am.  B.  R.  305, 
112  Fed.  501;  National  Bank  of  Newport 
V.  Herkimer  Bank,  225  U.  S.  178,  28  Am.  B. 
R.  218. 

77.  Rogers  v.  Fidelity  Sav.  Bank  &  Loan 
Co.  (D.  C,  Ark.),  23  Am.  B.  R.  1,  172  Fed. 
735.  In  the  case  of  National  Bank  of  New- 
port V.  Herkimer  County  Bank,  225  U.  S. 
178,  28  Am.  B.  R.  218,  222,  it  is  said:  "  It 
is  not  the  mere  form  or  method  of  the  trans^ 
action  that  the  act  condemns,  hut  the  appro- 
priation by  the  insolvent  debtor  of  a  por- 
tion of  his  property  to  the  payment  of  & 
creditor's  claim,  so  that  thereby  the  estate 
is  depleted  and  a  creditor  obtains  an  advant- 
age over  other  creditors." 

78.  Gibson  v.  Dobie,  Fed.  Cas.  5,394,  14 
N.  B.  R.  156,  5  Biss.  198. 
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But  if  such  a  tran8ax»tion  was  ente^red  into  for  the  purpoee  of  indirectly 
evading  the  provisions  of  the  act  and  procuring  an  undue  preference  to  tie 
creditor,  it  is  voidable.'*  So  a  transfer  of  the  firm  assets  to  one  partner, 
for  the  purpose  of  enabling  the  individual  creditors  of  the  purchasing  partner 
to  obtain  an  advantage  over  firm  creditors,  constitutes  a  preference.*^  If  an 
individual  member  of  a  firm,  while  the  firm  ij3  insolvent,  transfers  his  prop- 
erty in  payment  of  a  firm  debt,  dt  constitutes  an  unlawful  preference,  not 
by  the  firm,  but  by  the  individual  member.*^  It  includes  the  payment  of 
money .^^  A  trustee  in  bankruptcy  who  mingles  the  funds  of  the  estate  with 
his  own,  and  afterward  becomes  bankrupt  himself,  cannot  pay  out  of  the 
funds  deposited  in  his  name,  the  amount  due  the  estate  of  which  he  is 
trustee.^ 


•79.  Roberts  v.  Johnson  (0.  C.  A.,  4th 
Cir.),  18  Am.  B.  R.  132,  151  Fed.  567; 
Mason  v.  Nat.  Herkimer  Co.  Bank  (D.  C, 
N.  Y.),  21  Am.  B.  R.  98,  163  Fed.  920, 
vevd.  on  other  grounds,  22  Am.  B.  R.  733, 
172  Fed;  529;  In  re  Beerman  (D.  C,  Ga.), 
7  Am.  B.  R.  431,  112  Fed.  663;  Frank  v. 
Musliner,  9  Am.  B.  R.  229,  76  N.  Y.  App. 

Div.  617. 

Payment  or  transfer  by  indirection.— 
Upon  the  foreclosure  of  a  mortgage  upon 
Arm  property,  there  remained  after  satis- 
faction of  the  mortgage  debt  a  considerable 
surplus  belonging  to  the  bankrupt  firm. 
One  of  the  partners  directed  the  mortgagee 
to  pay  from  the  surplus  in  his  hands  a 
debt  due  a  creditor,  thereby  creating  a 
preference.  In  legal  efTect  this  transac- 
tion was  the  same  as  a  direct  payment  by 
the  firm  to  prefer  a  firm  creditor.  Johnson 
V.  Hanley  Hoye  &  Co.  (D.  C,  R.  I.),  26  Am, 
B.  R.  748. 

Where  a  bank  received  security  for  bank- 
rupt's indebtedness  by  means  of  an  assign- 
ment of  a  mortgage  executed  by  the  bank- 
rupt to  a  third  party,  in  determining 
whether  the  transaction  constituted  a  pref- 
erence, it  must  be  determined  by  its  eflfect 
and  not  by  its  form,  as  the  court  must 
look  at  results  and  not  at  the  devious  ways 
by  which  they  are  accomplished.  In  re 
McDonald  &  Sons  (D.  C,  S.  Car.),  24  Am. 

B.  R.  446,  178  Fed.  487,  affd.  25  Am.  B.  R. 
948.     And  see  Walters  v.   Zimmerman    (D. 

C,  Ohio),  30  Am.  B.  R.  776,  where  mortpaj^e 
to  secure  loan  from  president  of  bank  for 
the  payment  of  a  debt  due  the  bank  was 
h^ld  a  preference. 

The  payment  of  a  bankrupt's  note,  which 
was  secured  by  a  chattel  niortpjage  on  his 
stock  of  frood^.  by  the  purchaser  of  said 
fr  >o(1h.  who  had  assumed  the  mortgage  as 


part  of  the  purchase  price,  has  the  same 
legal  effect,  so  far  as  the  giving  of  a  pref- 
erence to  the  holder  of  the  note  is  con- 
cerned, as  if  the  payment  had  been  made 
by  the  bankrupt  himself.  Wick  wire  v. 
W'ebster  City  Sav.  Bank  (Sup.  Ct.,  Ia.|,  27 
Am.  B.  R.  157. 

80.  In  re  Waite,  Fed.  Cas.  17,044,  1  Low. 
207. 

80a.  Mayes  v.  Palmer  (C.  C.  A.,  9th  Cir), 
31  Am.  B.  R.  225;  Mills  v.  Fisher  (C.  C.  A., 
6th  Cir.),  20  Am.  B.  R.  237,  159  Fed.  897, 
87  C.  C.  A.  77. 

81.  Carson,  etc.,  Co.  t.  Chicago,  etc., 
Trust  Co.,  182  U.  8.  438,  5  Am.  B.  R,  814; 
Jaquith  V.  Alden,  189  U.  S.  78,  82.  9  Am. 
B.  R.  773;  New  York  Co.  Nat.  Bank  ▼. 
Massey,  192  U.  S.  138,  11  Am.  B.  R.  42; 
In  re  Vixen  &  Co.  (C.  C.  A.,  9th  Cir.i.  4 
Am.  B.  R.  10,  102  Fed.  296;  In  re  Arndt 
(D.  C,  Wis.),  4  Am.  B.  R.  773,  104  Fed. 
234;  In  re  Sloan  (D.  C,  la.),  4  Am.  B.  R. 
356,  102  Fed.  116;  West  v.  Bank  of  Lahoma 
(Sup.  Ct..  Okl.),  16  Am.  B.  R.  733;  In  re 
Warner,  Fed.  Cas.  17,177;  In  re  Clark,  Fed. 
Cas.  2,812. 

Payments  on  a  mnning  acconnt. — Where 
a  creditor  has  a  claim  on  a  running  ac- 
count for  goods  sold  and  delivered  during 
the  four  months'  period,  the  account  being 
made  up  of  debits  and  credits,  leaving  a 
net  amount  due  from  the  bankrupt  estate, 
payments  made  within  such  period  without 
knowledge  of  the  debtor's  insolvency  are 
not  preferences.  Wild  &  Co.  v.  Provident 
Life  &  Trust  Co..  214  U.  R.  292,  22  Am. 
B.  R.  109,  revg.  18  Am.  B.  R.  506.  153  Fed. 
562. 

8ft.  Block  v.  Rice  (D.  C,  Pa.).  21  Am. 
B.  R.  691.  167  Fed.  693. 

Payments  on  account  of  loans,  made  'iur- 
ing  insolvency  and  within  the  four  months' 
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(3)  Intent  ok  good  faith. —  A  resultant  inequAlity  being  now  the  ei8- 
eenoe  of  a  preference,'  it  makes  no  difference  whether  the  transferee  was 
ooeroed  by  his  creditor.^  The  section  prior  to  the  amendment  of  1910 
provided  that  the  person  receiving  the  preference  "  shall  have  had  reason- 
able cause  to  believe  that  it  was  intended  thereby  to  give  a  preference ; ''  and 
under  this  clause  the  intent  of  the  bankrupt  to  prefer  was  required  to  be 
shown.**  Under  the  section  as  it  then  existed  the  fact  that  the  transfer  ^vas 
made  in  good  faith  was  immaterial,  if  made  within  the  prescribed  period  to 
stcure  an  antecedent  debt,  and  intended  and  accepted  as  a  preference,  and  so 
rt-sulted.*  As  the  section  now  stands  all  tiiat  is  required  is  "  reasonable 
cause  to  believe  that-  the  enforcement  of  ®uch  judgment  or  transfer  would 
effect  a  preference,"  without  regard  to  the  intent  of  the  bankrupt.  The 
transfer  itself  shows  the  intent;  the  other  elements  of  a  preference  being 
present,  it  will  be  prestuned  that  when  he  made  ihe  transfeir  he  intended 
preference.**  Good  faith  alone  would  not  be  sufficient  to  preserve  the  transr 
fer,  if  it  in  fact  constituted  a  preference."  It  is  conclusively  presumed  that 
a  preference  was  intended  when  'the  effect  of  the  transaction  is  to  give  one 
creditor  a  greater  percenrf:age  of  his  debt  than  other  creditors  of  the  same 
class.** 

(4)  Estate  must  be  diminished. — A  fictitious  transaction  not  affecting 
the  estate  of  the  debtor  or  the  rights  of  creditors  cannot  be  deemed  a  trans- 
fer, although  assuming  the  form  of  one.*^    So,  also,  where  the  transfer  does 


period,  constitute  preferences.  In  re  Colton 
Export  &  Import  Co.  (C.  C.  A.,  2d  Cir.), 
10  Am.  B.  R,  14,  121  Fed.  663.  So  held 
where  payment  was  made  from  the  general 
funds  of  the  bankrupt,  although  the  loan 
was  made  for  a  particular  purpose  but  not 
U8ed  therefor.  In  re  Kearney  (D.  C,  Pa.), 
21  Am.  B.  R.  721,  167  Fed.  995. 

The  repayment  of  stolen  money  does  not 
constitute  a  preference,  the  person  to  whom 
it  is  restored  being  in  entire  ignorance 
both  of  the  theft  and  the  restoration.  Mc- 
Naboe  v.  Columbian  Manufacturing  Co.  (C. 
C.  A.,  2d  Cir.),  18  Am.  B.  R.  684,  153  Fed. 
967.  In  the  above  case  the  president  of  a^ 
bankrupt  corporation  converted  into  cash  a 
portion  of  its  assets  and  repaid. himself,  as 
agent  of  another  corporation,  money  which 
he  had  stolen  from  its  funds  and  applied 
to  the  uses  and  purposes  of  the  bankrupt 
and  it  was  held  that  such  repayment  did 
not  constitute  a  preference  under  the  bank- 
ruptcy act. 

88.  See  Clarion  Bank  v.  Jones,  21  Wall. 
325;  Giddings  v.  Dodd,  Fed.  Cas.  5,405;  In 
re  Batchelder.  Fed.  Cas.  1.098. 

M  Kimmerle  v.  Farr  (C  C.  A.,  6th  Cir.), 
26  Am.  B.  R.  818,  189  Fed.  295;  Hardy  v. 


Gray  (C.  C.  A.,  Ist  Cir.),  16.  Am.  B.  R. 
387,  144  Fed.  922,  75  C  C.  A.,  562;  In  re 
First  Nat.  Bank  of  Louisville  (C.  C.  A.,  6th 
Cir.),  18  Am.  B.  R.  766,  155  Fed.  100,  8^c 
C.  C.  A.,  16;  Rutland  County  Nat.  Bank  v. 
Graves  (D.  C,  Vt.),  19  Am.  B.  R.  446,  156 
Fed.  168. 

85.  Morgan  v.  First  Nat.  Bank  (C.  C. 
A.,  4th  Cir.),  16  Am.  B.  R.  639,  145  Fed. 
466,  so  held  in  respect  to  a  trust  deed  ex- 
ecuted in  good  faith  by  an  insolvent  to  se- 
cure an  antecedent  debt.  Brewster  v.  Goff 
Lumber  Co.  (D.  C,  Pa.),  21  Am.  B.  R.  106, 
164  Fed.  127. 

86.  Hackney  v.  Raymond  Bros.  Clarke  Co. 
(Sup.  Ct.  Nebr.),  10  Am.  B.  R.  213,  citing 
Johnson  v.  Wald  (C.  C.  A.,  5th  Cir.)  2  Am. 
B.  R.  84,  93  Fed.  640;  Frost  v.  Latham  & 
Co.  (D.  C,  Ala.),  25  Am.  B.  R.  313. 

87.  Morgan  v.  First  Nat.  Bank  (C.  C.  A., 
4th  Cir.),  16  Am.  B.  R.  639,  145  Fed.  466; 
Matter  of  Gesas  (C.  C.  A.,  9th  Cir.),  16 
Am.  B.  R.  872.  146  Fed.  734. 

88.  In  re  McDonald  &  Sons  (D.  C,  S. 
Car.),  24  Am.  B.  R.  446,  178  Fed.  487,  affd. 
25  Am.  B.  R.  948. 

89.  In  re  Steam  Vehicle  Co.  (D.  C.  Pa.), 
10  Am.  B.  R.  385,  121  Fed.  939;  Continen- 
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not  diminish  the  general  fund,  as  where  it  oon&ists  of  the  giving  of  a  fair 
security  for  a  present  loan,^  or  a  pledge  or  payment  for  a  consideration  given 
in  the  present  or  to  be  given  in  the  future,  whether  in  money,  goods,  or 
services,  no  preference  reaults.^^  If  the  property  alleged  to  have  been  trans- 
ferred is  of  no  value  to  the  trustee,  representing  the  creditors,  as  where  it 
consists  of  a  revocable  privilege,  of  personal  value  to  the  bankrupt,  such 
tiransfer  is  not  in  any  sense  a  preference.^^*  The  substitution  of  securitiea 
pledged  for  an  old  loan,  as,  for  instance,  the  exchanging  of  accounts  receiv- 
able between,  an  insolvent  debtor  and  one  of  his  creditors,  does  not  create  a 
preference,  because  there  is  no  diminution  of  the  debtor's  estate  whereby  the 
creditors  may  be  injured.**    An  absolute  transfer  of  an  account  against  an 


tal  &  Com.  Trust  &  Sav.  Bank  v.  Chicago 
Title  &  Trust  Co.  (U.  S.  Sup.  Ct.),  30  Am. 

B.  R.  624.  The  mere  preferential  transfer 
of  a  worthless  claim  does  not  oome  within 
the  meaning  of  the  act,  Matter  of  Hamil- 
ton Automobile  Co.  (C.  C.  A.,  7th  Cir.),  31 
Am.  B.  R.  205. 

90.  In  re  Wolf  (D.  C,  la.),  3  Am.  B.  R. 
555,  98  Fed.  74;  First  Nat.  Bank  v.  Penn. 
Trust  Co.  (C.  C.  A.,  3d  Cir.),  10  Am.  B.  R. 
782,  124  Fed.  9ft8;  Tiffany  v.  Boatman's 
Sav.  Bank,  18  Wall.  375;   In  re  Noel    (D. 

C.  Md.),  14  Am.  B.  R.  715,  137  Fed.  694; 
McDonald  v.  Clearwater  Ry.  Co.  (C.  C, 
Idaho),  21  Am.  B.  R.  182,  164  Fed.  1007. 

Transfer  for  present  consideration. —  It 
is  not  every  transfer  by  an  insolvent 
within  the  four  months*  period  that  is  void- 
able by  his  trustee  in  bankruptcy,  but  the 
transfer  to  be  voidable  must  be  on  account 
of  a  pre-existing  debt;  and  when  one  gives 
an  insolvent  present  value  for  a  transfer 
of  property,  or  when  he  makes  an  exchange 
of  property,  there  is  no  preference.  Ern<st 
V.  Mechanics*  &  Metals  Nat.  Bank  (C.  C. 
A.,  2d  Cir.),  29  Am.  B.  R.  289,  201  Fed.  664, 
affd.  231  Sup.  Ct.  — ,  31  Am.  B.  R.  291. 

91.  Furth  V.  Stahl,  10  Am.  B.  R.  442, 
205  Pa.  St.  439.  See  also  Dressel  v.  North 
State  Lumber  Co.  (D.  C,  N.  Car.),  9  Am. 
B.  R.  541.  119  Fed.  531,  holding  that  the 
return  of  money  to  a  bankrupt  advanced  to 
the  bankrupt  upon  a  check  under  an  agree- 
ment that  it  was  to  be  used  to  obtain  a 
loan,  which  was  not  made,  is  not  a  prefer- 
ential payment  to  the  bankrupt. 

Security  for  present  and  future  loana.— 
Where  an  assicfnment  of  security  for  pres- 
ent and  future  loans  was  made  by  a  bank- 
rupt while  solvent,  the  loan  and  each  ad- 
vancement thereafter  made  were,  in  sub- 
stantial effect,  in  exchange  for  present  se- 
curity and,  under  the  rule  that  a  security 
pi  von  for  present  loan  is  not  a  preference. 


even  though  the  debtor  be  insolvent,  such 
assignment  did  not  constitute  a  preference. 
In  re  Sayed  (D.  C,  Mich.),  26  Am.  B.  R. 
444,  185  Fed.  962. 

91a.  In  re  Martin  (C.  C.  A.,  3d  Cir.),  29 
Am.  B.  R.  623. 

92.  In  re  Reese-Hammond  Fire  Brick  Co. 
(C.  C.  A.,  3d  Cir.),  25  Am.  B.  R.  323,  ISl 
Fed.  641,  citing  Collier  on  Bankruptcy  (8th 
ed.),  p.  657;  Clark  v.  Iselin.  21  Wall.  369: 
Stewart  v.  Piatt,  101  U.  S.  731;  Bimhisel 
V.  Firman,  22  Wall.  170;  In  re  Weaver. 
Fed.  Cas.  17,307;  Butt  v.  Carter,  Fed.  Gas, 
1,844. 

Exchange  of  securities.— In  Cook  v.  Tul- 
lis,  18  Wall.  332,  the  Supreme  Court  uses 
the  foHowing  language:  ''A  fair  exchange 
of  values  nuty  be  made  at  any  time,  even 
if  one  of  the  parties  to  the  transaction  be 
insolvent.  There  is  nothing  in  the  Bank- 
ruptcy Act,  either  in  its  language  or  ob- 
ject, which  prevents  an  insolvent  from  deal- 
ing with  his  property,  selling  or  exchang- 
ing it  for  other  property  at  any  time  before 
proceedings  in  bankruptcy  are  taken  by  or 
against  him,  provided  such  dealings  be  con- 
ducted without  any  purpose  to  defraud  or 
delay  his  creditors  or  give  preference  to 
any  one,  and  does  not  impair  the  value  of 
his  estate.  An  insolv.ent  is  not  bound,  in 
the  misfortune  of  his  insolvency,  to  abandon 
all  dealings  with  his  property;  his  creditors 
can  only  complain  if  he  waste  his  estate  or 
give  preference  in  its  disposition  to  one  over 
another.  His  dealing  will  stand  if  it 
leave  his  estate  in  as  good  plight  and  con- 
dition as  previously."  That  language  was 
quoted  by  the  Supreme  Court  in  the  case 
of  Stewart  v.  Piatt,  101  U.  S.  818.  The 
same  principle  may  be  found  announced  in 
Jaquith  v.  Alden,  189  U.  S.  78,  9  Am.  B.  R. 
773. 

In  the  case  of  Sawyer  v.  Turpin.  91  U.S. 
114,  120,  23  L.  Ed.  235,  tlie  Supreme  Court 
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insolvent  debtor  made  in  good  faith  to  a  person  who  afterward  purchases 
goods  from  the  {debtor  and  gives  in  payment  therefor  the  account  thua  trans- 
ferred to  him,  is  not  a  transaction  especially  prohibited  by  the  bankruptcy 
act.**  The  transfer  must  consist  of  property  belonging  to  the  bankrupt;  thus 
if  an  indorser  on  the  bankrupt's  note  pay  the  debt  and  credit  the  amount 
thereof  on  an  indebtedness  due  by  the  indorser  to  the  bankrupt,  the  payment 
is  not  a  preference.** 

(5)  Payment  of  antecedenI"  debts. — ^Any  transfer  within  the  statutory 
time  by  way  of  payment  on  or  security  of  an  antecedent  debt  is  a  preference.^ 
As  a  corollary  to  the  proposition  that  only  transfers  which  diminish  the  estate 
of  the  bankrupt  are  preferences,  it  may  be  stated  that  preferences  arise  only 
in  the  case  of  antecedent  debts.  The  distinction  between  a  security  and  a 
preference  is  determined  in  accordance  with  that  corollary.     Property  trans- 


said:  "It  is  too  weU  settled  to  require 
diseudsion  that  an  exchange  of  securities 
within  the  four  months  is  not  a  fraudulent 
preference  within  the  meaning  of  the  Bank- 
ruptcy Law,  even  when  the  creditor  and  the 
debtor  know  that  the  latter  is  insolvent,  if 
the  security  given  up  is  a  valid  one  when 
the  exchange  i«  made,  and  if  it  be  undoubt- 
edly of  equal  value  with  the  security  sub- 
stituted for  it," 

93.  Hackney  v.  Raymond  Bros.  Clarke  Co. 
iSup.  C^.,  Nebr.),  10  Am.  B.  R.  213;  Lyon 
V.  Clark,  124  Mich.  100,  105,  88  N.  W. 
1046;  North  v.  Taylor,  6  Am.  B.  R.  233, 
€1  N.  Y.  App  Div.  253,  70  N.  Y.  Supp.  338. 

94a.  Payment  by  indorser  of  bankrupt's 
note. —  Bankrupt  executed  a  note  for  cer- 
tain machinery  and  supplies,  and  the  payee 
indorsed  it,  discounted  it  at  a  bank  and 
received  the  proceeds  for  its  own  use. 
Thereafter,  the  note  was  renewed  from  time 
to  time,  with  like  indorsement.  The  payee, 
in  the  meantime,  had  pledged  to  the  bank 
all  of  its  assets,  intending  to  liquidate  its 
business,  and  at  the  time  of  the  last  re- 
newal secured  the  note  by  specific  assign- 
ments of  accounts,  as  collateral.  Within 
four  months  of  the  maker's  bankruptcy  and 
before  the  maturity  of  the  note,  the  payee, 
acting  in  its  own  behalf,  took  up  the  note 
and  received  back  its  collateral.  The 
amount  so  paid  was  charged  by  the  payee 
to  bankrupt  to  which  it  was  indebted  in  a 
large  sum,  and  on  bankrupt's  books  a  cor- 
responding credit  was  given  to  the  payee, 
the  charge  against  bankrupt,  however,  not 
being  known  to  the  bank.  Held,  that  since 
the  payment  to  the  bank  was  not  made  by 
bankrupt,  either  directly  or  indirectly,  so 
that  its  assets  were  thereby  depleted,  such 
payment   did   not   constitute  a   preference, 


the  amount  of  which  could  be  recovered  by 
bankrupt's  trustee.  National  Bank  of  New- 
port V.  National  Herkimer  County  Bank, 
225  U.  S.  90,  28  Am.  B.  R.  218,  affg.  22  Am. 
B.  R:  733,  172  Fed.  529. 

Where  a  partner  negotiated  loans  from 
a  bank  on  his  own  notes,  indorsing  them 
in  the  name  of  the  firm,  assumption  of  the 
payment  of  such  notes  to  the  bank  by  the 
firm  within  four  months  of  the  partner's 
bankruptcy  and  the  subsequent  payment 
thereof  to  the  bank  by  the  firm,  did  not 
constitute  a  preference  to  the  bank,  as  the 
creditor  did  not  receive  any  of  the  bank: 
rupt's  property.  Catchings  v.  Chatham  Nat. 
Bank  (C.  C.  A.,  2d  Cir.),  24  Am.  B.  R.  843, 
180  Fed.  103.  See  also  Aiells  v.  Crampton 
(C.  C.  A.,  8th  Cir.),  29  Am.  B.  R.  1. 

95.  In  re  Belding  (D.  C,  Mass.),  8  Am. 
B.  R.  718,  116  Fed.  1016;  In  re  Cobb  (D.  C, 
N.  Car.),  3  Am.  B.  R.  189,  96  Fed.  821;  In 
re  Wolf  (D.  C,  la.),  3  Am.  B.  R.  555,  98 
Fed.  74;  In  re  Jones  (D.  C,  S.  Car.),  9 
Am.  B.  R.  262,  118  Fed.  673;  In  re  Mont- 
gomery, Fed.  Cas.  9,732;  Coggeshall  v.  Pot- 
ter, Fed.  Cas.  2,955.  But  compare  Brooks 
V.  Davis,  Fed.  Cas.  1,950;  Adams  v.  Mer- 
chants' Bank,  2  Fed.  174*.  It  is  suggested 
that  In  re  Sanderlin  (D.  C,  N.  Car.),  6 
Am,  B.  R.  384,  109  Fed.  857,  is  more  re- 
liable authority  here  than  is  McNair  v. 
McTntyre  (C.  C.  A.,  4th  Cir.),  7  Am.  B.  R. 
638,  1*13  Fed.  113,  that  reversed  it. 

In  Louisiana,  a  conveyance  of  real  estate 
by  an  insolvent  husband,  within  the  four 
months'  period,  to  his  wife,  does  not  con- 
stitute a  preference,  under  section  60-b, 
where  the  subject-matter  of  the  conveyance 
does  not  exceed  in  value  the  total  property 
of  the  wife.  Gomila  v.  Wilcombe  (C.  C. 
A.,  5th  Cir.),  18  Am.  B.  R.  143,  151  Fed.  470. 
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ferred  by  a  borrower  at  the  time  of  receiving  the  loan,  and  for  the  purpose 
of  making  the  lender  safe,  is  a  security.  Its  validity,  if  unaccompanied  by 
positive  fraud,  is  recognized  and  enforced  in  bankruptcy.  But  a  transfer 
intended  to  enable  one  to  secure  payment  of  an  antecedent  debt  is  a  pref- 
erence, if  ita  effect  is  to  give  that  creditor  an  advantage  over  others.  If 
that  is  not  its  effect,  it  is  a  valid  payment.^  A  transfer  of  goods  vpithin  the 
four  months'  period  in  part  payment  of  unsecured  debts,  constitutes  a  ipref- 
erence,  and  the  trustee  is  entitled  to  the  goods  or  their  value,  if  possible.*^ 
The  delivery  of  a  horse  either  in  payment  of  a  debt  or  as  security  thei'efor, 
is  a  preference,  and  must  be  delivered  to  the  trustee  for  the  benefit  of  the 
estate. ^^  The  assignment  of  a  policy  of  fire  insurance,  .within  the  statutory 
period,  as  security  for  an  antecedent  debt,  constitutes  a  preference.**  A 
trans-fer  of  firm  property  in  payment  of  lan  individual  partner's  antect Jent 


96.  City  National  Bank  v.  Bruce  (G.  C. 
A.,  4th  Cir.)  6  Am.  B.  R.  311,  109  Fed.  69, 
48  G.  C.  A.  236,  citing  text. 

The    difference    between    preferences  In 
payment  of  antecedent  debta,  and  securities 
given  at  the  time   of   incurring  liabilities 
was  clearly  stated  by  Justice  Davis  of  the 
United   States   Supreme    Court    in   Tiffany 
V.  Boatman's  Savings  Inst.  (18  Wall.  376), 
who   said:     "Neither  the  terms  or  policy 
of  the  bankrupt  act  are  violated  if  these 
collaterals  be  taken  at  the  time  the  debt 
is  incurred.     His    (the   bankrupt's)    estate 
is   not    impaired    or    diminished    in    conse- 
quence, as  he  gets  a  present  equivalent  for 
the  securities  he  pledges  for  the  repayment 
of  the  money  borrowed.    Nor  in  doing  this 
does  he  prefer  one  creditor  over  another, 
which  is  one  of  the  great  objects  of   the 
bankrupt  law  to  prevent.     The  preference 
at  which  this  law  is  directed  can  only  arise 
in  case  of  antecedent  debts.    To  secure  such 
a  debt  would  be  a  fraud  on  the  act,  as  it 
would  work  an  unequal  distribution  of  the 
bankrupt's     property;    and,    therefore,    the 
debtor   and    creditor   are    alike    prohibited 
from  giving  or  receiving  any  security  w^hat- 
ever   for   a   debt   already   incurred,   if   the 
creditor    had    good    reason    to    believe    the 
debtor  to  be  insolvent.     But  the  giving  of 
securities  -when  the  debt  is  created  is  not 
within  the  law,  and  if  the  transaction  be 
free  from  fraud  in  fact,  the  party  who  loans 
the  money  can  retain  them  until  the  debt 
is  paid.    In  the  administration  of  the  bank- 
rupt law  in  England  this  subject  has  fre- 
quently come  before  the  courts,  who  have 
uniformly  held  that  advances  may  be  made 
in  good  faith  to  a  debtor  to  carry  on  his 
business,  no  matter  what  liis  condition  may 
be.  and  that   the   party   making  these  ad- 


vances can  lawfully  take  securities  at  the 
time  for  their  repayment.  And  the  deci- 
sions in  this  country  are  to  the  same  effect. 
(Hilliard  on  Bankruptcy,  333,  ch.  10,  sec 
10;  Hutten  v.  Crutwell,  1  El.  A  Bl.  15; 
Harris  V,  Rickett,  4  Hurl.  &  N.  1;  Brutes- 
ton  V.  Cooke,  6  E.  &  B.  296;  Lee  v.  Hart, 
34  Eng.  Law  and  £q.  569;  Belle  v.  Simp- 
son, 2  H.  &  N.  410;  Hunt  v.  Mortimer,  la 
B.  &  C.  44;  Ex.  p.  Shouse.  Crabbe  R.  482; 
Wadsworth  v.  Tyler,  Fed.  Gas.  17,032,  2  N. 
B.  R,  101;  quarto.)  " 

Security  for  clearance  loan. —  Where 
bankrupts,  who  were  stockholders,  obtained 
from  defendant  banks  at  the  beginning  of 
banking  hours,  day  or  clearance  loans,  and 
later  in  the  same  day,  when  bankrupts  were 
insolvent  and  the  banks  had  reasonable 
cause  to  believe  them  to  be  so,  delivered  to 
the  banks,  upon  demand,  a  large  quantity 
of  collaterals  as  security,  the  transactions 
constituted  preferences  and  the  securities 
were  recoverable  by  bankrupts'  trustees. 
Ernst  V.  Mechanics'  &  Metals  Nat.  Bank 
(C.  C.  A.,  2d  Cir.),  29  Am.  B.  R.  289,  201 
Fed.  604,  affd.  —  Sup.  Ct,  — ,  31  Am.  B.  R 
291. 

97.  In  re  Ansley  Bros.  (D.  C,  N.  Car.), 

18  Am.  B.  R.  457,  153  Fed.  983. 

98.  In  re  Nechamkus  (D.  C,  N.  Y.).  l^ 
Am.  B  R.  189,  155  Fed.  867,  holding  that 
any  claim  of  the  creditor  for  stable  hire, 
medical  attendance,  etc.,  for  the  horse  in 
excess  of  the  value  of  its  use  must  be  pre- 
sented, and  in  a  proper  way  may  be  con- 
sidered as  an  expense  of  the  receiver  in 
bankruptcy. 

99.  Hanson  v.  Blake  &  Co.   (D.  C.  Me.), 

19  Am.  B.  R.  325,  350,  155  Fed.  342.  hold- 
ing that  tne  assignee  has  no  equitable  Hen 
upon  the  insurance  money. 
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debt  is  a  preferenoe,^^  but  the  finn  must  be  adjudged  bankrupt  before  a 
fiuit  can  be  brought  to  avoid  it.^^^  But  if  the  debt  is  secured  by  an  inchoate) 
statutory  lien  the  payment  thereof  is  not  a  preference.  ^^  Where  a  deed  of 
trust  is  given  to  a  bank  to  secure  the  payment  of  a  present  loan  it  is  valid/^ 
(6)  MoBTOAGE  OF  pBOPERTY. — ^A  transfer  may  include  a  mortgage  of  the 
bankrupt's  property  as  well  as  an  absolute  conveyance/^  Thus,  a  chattel 
mortgage,  given  oa  the  vei^  of  bankruptcy,  may  constitute  an  unlawful 
preference.^*  A  mortgage  is  a  security  and  a  transfer,  and  subject  to  the 
provisions  of  subsections  a  and  b.  Such  a  mortgage  or  transfer  as  oonsti- 
tiites  a  preference  under  subsection  a  is  not  voidable  under  subsection  b 
unless  the  creditor  who  receives  it,  or  is  benefited  by  it,  or  his  agent,  has 
reasonable  cause  to^ 'believe  that  it  was  intended  to  give  a  preference.^** 
The  receipt  by  the  mortgagee,  shortly  before  the  bankruptcy,  of  certain 
specific  property  from  the  bankrupt,  by  virtue  of  a  contract  of  purchase  in 
c(»nnection  with  another  and  separate  transaction  does  not  constitute  a  pref- 
erence, barring  proof  of  the  claim  under  the  mortgage.^^  The  taking  of 
a  chattel  mortgage  by  a  creditor  to  secure  the  payment  of  an  overdue  debt, 
shortly  before  the  institution  of  proceedings  in  bankruptcy  by  or  against  him. 


100.  In  re  Gillette  et  al.  (D.  C,  N.  Y.). 
5  Am.  B.  R.  119,  104  Fed.  769.  See  also 
In  re  Beerman  (D.  C,  Oa.),  7  Am.  B.  R. 
431.  112  Fed.  662. 

101.  Withrow  v.  Fowler,  Fed.  Cas,  17,- 
919.  Compare  Amsinck  v.  Bean,  22  Wall 
395:  In  re  Hines  (D*.  C,  Pa.),  16  Am.  B. 
K.  495,  144  Fed.  142. 

102.  In  re  Lynn  Camp  Coal  Co.  (Cir, 
Ct..  Ky.),  22  Am.  B.  R.  60,  168  Fed.  998. 

103.  In  re  Jackson  Brick  &  Tile  Co.  (D. 
C.  Mo.),  26  Am.  B.  R.  915,  189  Fed.  636, 
(revd.  on  other  grounds,  27  Am.  B.  R.  673), 
citing  In  re  Union  Feather  &  Wool  Mfg. 
(o.  (C.  C.  A.,  7th  Cir.),  7  Am.  B.  R.  472, 
112  Fed.  774,  50  C.  C.  A.  524;  City  Bank  v. 
Bruce  (C.  C.  A.,  4th  Cir.),  6  Am.  B.  R.  311, 
109  Fed.  69,  48  C  C.  A.  236;  Stedman  ▼. 
Bank  (C.  C.  A.,  8th  Cir.),  9  Am.  B.  R.  4, 
117  Fed.  237,  54  C.  C.  A.  269;  Farmers' 
Bank  v.  Carr  (C.  C.  A.,  4th  Cir.),  11  Am. 
B.  R.  733,  127  Fed.  690,  62  C.  C.  A.  446. 

104.  In  re  Coffey  (D.  C,  N.  Y.),  19  Am. 

B.  R.  148,  184,  holding  that  the  effect  of 
a  mortgage,  being  to  enable  the  mortgagee 
to  obtain  a  greater  percentage  of  his  debt 
than  other  creditors,  renders  it  a  voidable 
preference. 

105.  Coder  ▼.  McPherson  (C.  C.  A.,  8th 
Cir.),  18  Am.  B.  R.  523,  152  Fed.  951; 
Kutland  County  Xat.  Bank  v.  Graves    (D. 

C,  Vt),  19  Am.  B.  R.  446,  156  Fed.  168; 
In  re  Hickerson  (D.  C,  Idaho),  20  Am. 
B.   R.    682.    162    Fed.    345;    Atlantic    Skirt 


Co.  V.  Jacobs  (Sup.  Ct.,  Kans.),  25  Am.  B. 
R.  890. 

106.  Coder  v.  Arts  (C.  C.  A.,  8th  Cir.), 
18  Am.  B.  R.  613,  152  Fed.  943,  modifying 

16  Am.  B.  R.  583,  affd.  22  Am.  B.  R.  1,  213 
U.  S.  223. 

A  mortgage  given  by  an  insolvent  debtor 
within  the  four  months'  period  is  void  un- 
der §  60-b  where  the  creditor  had  reasonable 
cause  to  believe  a  preference  intended.  In 
re  Tindel  (D.  C,  S.  Car.),  18  Am.  B.  R. 
773,  155  Fed.  466.  Or  where  the  creditor 
received  the  mortgage  with  knowledge  of 
the  bankrupt's  insolvency.  Pittsburg  Plate 
Glass  Co.  V.  Edwards  (G.  C.  A.,  8th  Cir.), 

17  Am.  B.  R.  447,  148  Fed.  377.  Where  it 
does  not  appear  whether  the  mortgagor  was 
insolvent  when  the  mortgage  was  given  or 
not,  but  he  was  insolvent,  and  the  mort- 
gagee knew  it  when  he  took  possession,  the 
mortgage  constitutes  a  preference.  In  re 
Reynolds  (D.  C,  Ark.),  18  Am.  B.  R.  666, 
153  Fed.  295.  In  re  Herman  (D.  C,  Iowa), 
31  Am.  B.  R.  243,  in  which  case  a  chattel 
mortgage  was  given  immediately  prior  to 
bankruptcy  to  secure  a  present  loan,  and 
also  an  antecedent  loan,  and  it  was  held 
that  the  mortgage  was  a  void  preferencei^ 
although  it  was  made  pursuant  to  an  agree* 
ment  made  when  the  firbt  loan  was  made, 
prior  to  the  four  months'  period. 

107.  Mills  V.  Virginia-Carolina  Lumber 
Co.  (C.  C.  A.,  4th  Cir.),  20  Am.  B.  R.  750, 
164  Fed.  168.  modifying  18  Am.  B.  R.  21 S. 
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is  usually  suggestive  of  infiolveney,  and  should  be  carefuly  scrutinized.*" 
A  partnership  mortgage  given  within  the  four  months'  period  and  whDe 
the  partnership  was  insolvent,  to  secure  the  individual  debt  of  a  member  of 
the  firm,  constitutes  a  voidable  preference,  upon  the  adjudication  in  bank- 
ruptcy of  the  partnership.^^^  And  the  assignment  of  a  mortgage  given  within 
the  four  months'  period  by  -an  insolvent  corporation  has  been  held  to  oon- 
Btitute  a  preference. ^^®  If  a  mortgage  be  given  partly  for  an  antecedent  debt 
and  partly  for  a  present  consideration  it  is  voidable  as  a  preference  to  the 
extent  of  the  antecedent  debt.^  The  taking  of  possession  of  property  cov- 
ered by  an  unrecorded  chattel  mortgage  within  the  four  months'  period  con- 
stitutes a  voidable  preferenoe.^^  And  where  a  conditional  sale  contract  was 
executed  prior  to  the  four  months'  period  but  not  recorded  until  just  before 
the  bankruptcy  it  does  not  constitute  a  preference."^  A  conditional  sale, 
made  for  value,  and  filed  as  required  by  the  statute  is  not  a  preference, 
though  made  within  four  months  of  the  buyer's  adjudication  as  a  bankrupt^ 
A  mortgage  on  exempt  and  non-exempt  property  may  be  avoided  as  preferen- 
tial so  far  as  it  pertains  to  the  non-exempt  property."* 

(7)  Notes  and  checks. —  It  is  not  the  giving  of  a  note  by  the  bankrupt 
to  a  creditor  that  constitutes  a  preference,  but  the  payment  thereof  within 
the  four  months'  period."^  But  the  delivery  of  the  note  of  a  "third  person 
constitutes  a  preference."'  Payments  on  a  note  or  check  even  where  there 
is  an  indorsement  iby  a  solvent  party  constitutes  a  preferenca"^     A  post-dated 


108.  Hussey  v.  Richardson-Roberts  Dry 
Goods  Co.  (C.  C.  A.,  8th  Cir.),  17  Am.  B. 
R.  511,  148  Fed.  598. 

109.  In  re  W.  J.  Floyd  &  Co.  (D.  C,  N. 
Car.),  19  Am.  B.  R.  438,  156  Fed.  206. 

110.  In  re  Mills  Co.  (D.  C,  N.  Car.),  20 
Am.  B.  R.  501,  162  Fed.  42. 

111.  City  National  Bank  v.  Bruce  (C. 
C.  A.,  4th  Cir.),  6  Am.  B.  R.  311,  109  Fed. 
69,  48  C.  C.  A.  236.  A  mortgage  made 
within  the  four  months*  period  in  good  faith 
to  secure  a  present  loan  is  valid  but  can- 
not be  sustained  as  a  security  for  antece- 
dent debts,  although  mortgagee  believed 
mortgagor  to  be  solvent.  Farmers*  Bank  v. 
Carr  (C.  C.  A.,  4th  Cir.),  11  Am.  B.  R. 
733,  127  Fed!  690,  62  C.  C.  A.  446;  In  re 
Hull  (D.  C,  Vt.),  8  Am.  B.  R.  302,  115 
Fed.  858,  holding  that  a  chattel  mortgage 
given  within  the  four  months*  period  to 
secure  the  purchase  price  of  a  present  sale 
of  goods  is  valid  as  to  the  goods  sold,  but 
is  invalid  as  to  other  goods  not  included  in 
the  sale. 

112.  Atlanta  Skirt  Co.  v.  Jacobs  (Sup. 
Ct.,  Kans.),  26  Am.  B.  R.  890,  895. 

112a.  Biff  Four  Tm])lenient  Co.  v.  Wright 
(C.  C.  A.,  sth  Cir.),  .'51  Am.  B.  R.  125,  207 


Fed.  535;  Baker  Ice  Machine  Co.  v.  Bailey 
(C.  C.  A.,  8th  Cir.),  31  Am.  B.  R.  593;  In 
re  Farmers'  Co-operative  Co.  (D.  C.  X. 
Dak.),  30  Am.  B.  R.  187,  202  Fed.  1005. 

113.  Matter  of  Cohen  (D.  C,  N.  Y,),  20 
Am.  B.  R.  796,  163  Fed.  444. 

114.  In  re  Bailey  (D.  C,  Utah),  24  Am. 

B.  R.  201,  176  Fed.  990. 

Mortgage  of  real  estate  exempt  as  home* 
stead. — A  mortgage  given  by  a  bankrupt 
on  real  estate  which  is  partly  exempt  as  a 
homestead  under  State  law,  cannot  operate 
as  a  preference,  to  the  extent  of  bankrupt's 
homestead  exemptions,  since  the  general 
creditors  would  not  be  entitled  to  the  ex- 
empt property  in  any  event.  First  National 
Bank  of  Lake  Charles  v.  Lanz  ( C.  C.  A.,  5th 
Cir.),  29  Am.  B.  R.  247. 

116.  In  re  Wolf  &  Levy  (D.  C,  Tenn.), 
10  Am.  B.  R.  153,  122  Fed.  127. 

116.  Dickinson  v.  Bank  of  Richmond  (C. 

C.  A.,  4th  Cir.),  6  Am.  B.  R.  551,  110  Fed. 
353. 

117.  Swarts  v.  Fourth  Nat.  Bank  (C.  C. 
A.,  ath  Cir.),  8  Am.  B.  R.  673,  117  Fed.  1: 
In  re  Lyon  (C.  C.  A.,  2d  Cir.),  10  Am.  B. 
R.  25,  121  Fed.  723,  affg.  7  Am.  B.  R.  412, 
114  Fed.  826;  Landry  v.  Andrews,  6  Am. 
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check  constitutes  a  transfer  at  the  time  of  its  payment,  and  the  question  of 
preference  under  the  statute  is  to  be  determined  by  the  conditions  existing 
at  such  time."*  Payment  on  notes  within  the  four  months'  period,  although 
such  notes  were  given  for  the  support  of  the  bankrupt's  business,  is  a  pref- 
erence.^^ A  payment  on  an  indorsed  note  which  relieves,  the  indorser,  who 
is  good,  of  his  liability,  is  a  preference,  although  the  creditor  may  not  have 
received  any  benefit  from  such  payment ^^  But  if  tlie  indoi'ser  had  no 
knowledge  of  the  payment  and  did  nothing  to  induce  it,  the  payment  may 
not  be  regarded  as  a  preference ;  because  having  no  knowledge  of  it  he  had 
DO  reasonable  cause  to  believe  that  a  preference  would  result. ^^^  If  the  in- 
dorser  bad  knowledge  of  the  bankrupt's  condition,  and  procured  the  payments 
to  be  made  so  that  he  might  be  relieved  from  his  obligation,  the  payment  is 
a  preference.^ 

(8)  Deposit  of  money. — ^A  deposit  of  money  in  a  bank,  upon  an  c^n 
account,  subject  to  check,  is  not  a  transfer  constituting  a  preference,  although 
the  bank  as  a  creditor  has  the  right  to  set  oil  its  claim  against  the  deposit/^ 


B.  R.  281,  21  R.  T.  597;  In  re  Hill  Co.   (C. 

C.  A.,  7th  Cir.),  12  Am.  B.  R.  221,  130  Fed. 
315;  In  re  Deutschle  &  Co.  (D.  C,  Pa.), 
25  Am.  B.  R.  348,  182  Fed.  435. 

118.  In  re  Lyon  (C.  C.  A.,  2d  Cir.),  10 
Am.  B.  R.  25,  121  Fed.  723,  affg.  7  Am. 
B.  R.  412.  If  the  bank  received  the  bank- 
rupt's check  for  an  amount  to  be  applied 
on  account  of  a  matured  note  held  by  the 
bank,  it  constitutes  a  voidable  preference. 
Kidge  Ave.  Bank  v.  Sundheim  (C.  C.  A.,  3d 
Cir.),  16  Am.  B.  R.  863,  145  Fed.  798;  In 
re  Starkweather  &  Albert  (D.  C,  Mo.),  30 
Am.  B.  R.  743. 

119.  Ohio  Valley  Bank  v.  Mack  (C.  C.  A., 
6th  Cir.),  20  Am.' B.  R.  40,  163  Fed.  166. 

Where  a  bank  received  payment  on  a 
note  from  an  indorser,  a  corporation,  the 
maker,  another  corporation,  being  a  bank- 
nipt,  the  officers  of  both  corporations  being 
the  same,  it  was  not  a  preference.  Mason 
V.  Nat.  Herkimer  County  Bank  (C.  C.  A., 
2(1  Cir.),  22  Am.  B.  R.  733,  172  Fed.  529, 
re\g.  21  Am.  B.  R.  98,  163  Fed.  920,  affd. 
««5  nom.  National  Bank  of  Newport  v.  Her- 
kimer County  Bank,  225  U.  S.  90,  28  Am. 
B.  R.  218. 

120.  Swarts  v.  Bank  (C.*C.  A.,  8th  Cir.), 
8  Am.  B.  R.  673,  117  Fed.  1. 

Security  transferred  to  an  accommodation 
niaker  o!  a  promissory  note  for  the  benefit 
of  an  insolvent  debtor  constitutes  a  prefer- 
ence. In  re  Bailey  &  Son  (D.  C,  Pa.),  21 
Am.  B.  R.  911;  Landry  v.  Andrews,  6  Am. 
^-  R.  281,  21  R.  I.  597. 

121.  Reher  v.  Schulnian  &  Bro.   (C.  C.  A., 


3d  Cir.),  25  Am.  B.  R.  476,  183  Fed.  564, 
affg.  24  Am.  B.  R.  782,  179  Fed,  674. 

Payment  to  relieve  indorser.— In  the 
9cises  of  Kobusch  v.  Hand  (C.  C.  A.,  8tb 
Cir.),  19  Am.  B.  R.  379,  153  Fed.  660,  84 
C.  C.  A.  372;  In  re  Sanderson  (D.  C,  Vt.), 
17  Am.  B.  R.  871,  149  Fed.  273,  and  Brown 
V.  Streicher  (D.  C,  R.  I.),  24  Am.  B.  R. 
267,  177  Fed.  473,  the  party  benefited  by 
the  payment  made  by  the  bankrupt  either 
had  control  of  the  bankrupt  or  requested 
him  to  make  the  payment,  so  that  in  every 
instance  the  party  benefited  by  the  payment 
not  only  had  knowledge  thereof  but  actively 
participated  therein. 

IM.  Brown  v.  Streicher  (D.  C,  R.  I.),  24 
Am.  B.  R.  267,  177  Fed.  473;  Kobusch  v. 
Hand  (C.  C.  A.,  8th  Cir.),  19  Am.  B.  R. 
379,  156  Fed.  660,  84  C,  C.  A.  372.  See 
post  under  this  section,  subtitle  **  Creditors 
only  to  he  preferred." 

128.  In  re  Hill  Co.  (C.  C.  A.,  7th  Cir.), 
12  Am.  B.  R.  221,  130  Fed.  316;  West  v. 
Bank  of  Lahoma  (Sup.  Ct.,  Okl.),  16  Am. 
B.  R.  733.  As  to  whether  a  payment  of 
a  clearing  house  check  by  a  clearing  house 
association  is  a  preference,  see  Rector  v. 
City  Deposit  Bank  Co.,  15  Am.  B.  R.  336, 
200  U.  S.  405.  As  to  effect  of  fraud  or 
collusion  between  officers  of  bank  and  bank- 
rupt, see  In  re  Wright-Dana  Hardware  Co. 
(D.  C,  N.  Y.),  31  Am.  B.  R.  192. 

A  deposit  of  money  to  one's  credit  in  a 
bank  does  not  operate  to  diminish  the  es- 
tate of  the  depositor,  for  when  he  parts 
with  the  money  he  creates  at  the  same  time 
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The  action  of  a  bank  in  applying  the  deposit  or  any  portion  thereof  upon 
the  depositor's  indebtedness  to  the  bank  does  not  constitute  a  preferential 
transfer,^  if  at  the  time  the  bank  had  no  reason  to  believe  that  the  depositor 
was  insolvent,  and  there  was  no  colhision.^^^  So,  where  the  bankrupt  de- 
posits money  with  .a  bank  under  an  arrangement  with  it  and  other  creditors 
that  the  money  was  to  be  received  for  the  purpose  of  a  pro  rata  distribution 
among  such  creditors,  the  trustee  in  bankruptcy  has  no  enforceable  interest 
in  the  arrangement.^^  But  where  a  payment  is  made  to  a  bank,  the  effect 
and  purpose  of  which  is  to  protect  the  bank  on  a  loan  made  by  it  sometime 
before  such  payment,  it  will  be  regarded  as  a  prefercnce,^^'  and  so  also  where 
a  deposit  is  made  with  a  bank  after  it  had  cause  to  believe  that  the  depositor 
was  insolvent.*^* 

(9)  Payment  of  wages. —  The  payment  of  wages  by  a  bankrupt  is  not  a 
preference.^  The  payment  of  checks  given  by  a  corporation  to  its  president 
for  present  advances  with  which  to  pay  its  workmen  their  weekly  wages  is 
not  a  preference.^ 


on  the  part  of  the  bank  an  obligation  to 
pay  the  amount  of  the  deposit  as  soon  as 
the  depositor  may  see  fit  to  draw  a  check 
against  it.  It  is  not  a  transfer  of  property 
as  a  payment,  pledge,  mortgage,  gift  or 
security.  New  York  Co.  Nat.  Bank  v. 
Massey,  192  U.  S.  138,  11  Am.  B.  R.  42. 

124.  In  re  Elsasser  (Ref..  Pa.),  7  Am. 
B.  R.  215;  In  re  Little  (D.  C,  la.),  6  Am. 
B.  R.  682,  110  Fed.  621:  In  re  Smith 
Thorndyke  &  Brown  Co.  (C.  C.  A.,  7th 
Cir.),  22  Am.  B.  R.  350,  170  Fed.  900. 

124a.  Rigbt  of  bank  to  apply  deposits  to 
indebtedness. —  Where  bankrupt,  being  in- 
debted to  a  bank  upon  past  due  notes,  de- 
])Oftited  to  its  credit  in  said  bank  a  sum 
loaned  to  it  upon  a  mortgage  given  by  it 
to  the  wife  of  its  secretary  and  treasurer, 
and  paid  the  bank  the  amount  of  its  indebt- 
edness with  interest  from  the  money  so  de- 
posited, but  the  evidence  was  not  sufficient 
to  show  that  at  the  time  of  the  payment 
bankrupt  was  insolvent  or  that  it  acted  in 
collusion  with  -the  bank,  the  transaction  did 
not  constitute  a  voidable  preference,  since, 
in  the  absence  of  collusion,  fraud  or  insolv- 
ency of  the  bankrupt,  the  bank  did  not  need 
a  check  to  enable  it  to  get  the  money,  but 
had  the  right  to  apply  so  much  of  bank- 
rupt's deposit  as  was  necessary  to  the  pay- 
ment of  its  debt.  Walsh  v.  First  Nat.  Bank 
of  Maysville  (C.  C.  A.,  6th  Cir.),  29  Am. 
B.  R.  118. 


126.  Lowell  V.  International  Trust  Co. 
(C.  C.  A.,  Ist  Cir.),  19  Am.  B.  R.  813,  158 
Fed.  781. 

126.  Pratt  v.  Columbia  Bank  (D.  C,  X. 
Y.).  IS  Am.  B.  R.  406.  157  Fed.  137. 

Deposits  after  inrolvency;  set-off.— 
Where  an  insolvent  firm  deposits  securities 
and  money  with  a  bank  after  the  cashier 
has  refused  payment  of  its  checks  and  re- 
quested them  to  make  further  deposits,  and 
a  few  hours  tliereafter  an  involuntary  pe- 
tition in  bankruptcy  is  filed  against  them,  a 
voidable  preference  is  created,  and  tbe  de- 
posits cannot  be  allowed  to  the  bank  as  a 
set-off  in  a  suit  by  the  trustee  in  bankniptcv 
to  recover  them.  Mechanics  &  Metals  Nat 
Bank  v.  Ernst,  231  U.  S.  — ,  31  Am.  B.  R. 
302,  atfg.  29  Am.  B.  R.  289. 

126a.  Ernst  v.  Mechanics  &  Metals  Nat. 
Bank  (C.  C.  A.,  2d  Cir.),  29  Am.  B.  R,  289, 
affd.  8uh  nam.  National  City  Bank  v.  Hotch- 
kiss,  231  U.  S.  — ,  31  Am.  B.  R  291. 

127.  Matter  of  Read  (Ref.,  N.  Y.),  7  Am. 

B.  R.  Ill;  In  re  Feuerlicht  (Ref.,  N.  Y.), 
8  Am.  B.  R.  550:  In  re  Abraham  Steers 
Lumber  Co.  (D.  C,  X.  Y.),  6  Am.  B.  R.  315, 
110  Fed.  738,  aflW.  7  Am.  B.  R.  332,  112 
Fed.  406. 

128.  In  re  Union  Feather  &  W.  Co.  (C. 

C.  A.,  7th  Cir.),  7  Am.  B.  R.  472,  112  Fe.1. 
774.  Compare  In  re  King  Co.  (D.  C,  Mass.), 
7  Am.  B.  R.  619,  113  Fed.  110. 
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(10)  Transfers  that  are  voidable. —  The  practitioner  should  always 
have  in  mind  that,  under  the  present  law,  many  transfers  are  preferences 
in  name  but  not  in  fact^  To  be  the  latter,  the  remedy  prescribed  in  sub- 
section b  must  at  least  be  available.  The  transfers  must,  in  short,  be  void- 
able.  Of  the  multitude  of  cases  under  the  present  law,  only  those  including 
the  element  of  reasonable  cause  to  believe, ^^  are,  therefore,  still  in  point. 
The  others,  since  the  changes  made  in  §  57-g,  are  of  value  only  by  way  of 
possible  suggestion. 

f.  Effect  a  greater  percentage. —  (1)  Provisions  of  statute. —  Clause  a 
must  be  construed  as  making  a  judgment  or  transfer  a  preference  when  the 
effect  of  the  enforcement  thereof  would  be  to  enable  one  creditor  of  a  class  to 
obtain  a  greater  percentage  of  his  debt  than  any  other  crcnlitor  of  the  same 
class.  Clause  b  as  amended  in  1910  authorizes  a  recovery  of  a  preference 
if  the  creditor  benefited  has  "  reasonable  cause  to  believe  that  the  enforce- 
ment of  such  judgment  or  transfer  would  effect  a  preference."  So  that  if  a 
creditor  receiving  a  transfer  within  the  four  months'  period  had  reasonable 
cause  to  believe  that  such  transfer  would  give  him  a  greater  percentage  of 
his  debt  than  other  creditors  of  the  same  class  would  receive,  it  constitutes 
a  preference  which  may  be  recovered  by  the  trustee.^^ 

(2)  Test  a  greater  PERCENTAaE. —  The  test  of  a  preference,  uoider  the 
.net,  is  the  payment,  out  of  the  bankrupt's  property,  of  a  larger  percentage 
of  the  creditor's  claim  than  other  creditors  of  the  same  class*  receive,  and 
not  the  benefit  or  injury  to  the  creditor  preferred.^^^  An  intent  to  prefer, 
even  prior  to  the  amendment  of  1910,  was  not  required  to  be  specifically 
proven,  but  was  conclusively  presumed  from  the  effect  of  the  transaction  in 
giving  onew  creditor  a  greater  percentage  of  his  debt  than  any  other  creditor 
of  a  like  class/^  The  transfer  must  be  such  as  to  effectually  dispose  of  the 
debtor^s  property;  if  it  was  originally  and  remained  a  nullity  against  the 


189.  See  this  subject,  generally,  under  this 
section,  po8t. 

130.  Alexander  v.  Redmond  (C.  C.  A.,  2d 
Cir.),  24  Am,  B.  R.  620,  180  Fed.  92;  In 
re  Sayed  (D.  C,  Mich.),  26  Am.  B.  R.  444. 

131.  Swarta  v.  Fourth  Nat.  Bank  (C.  C. 
A.,  8th  Cir.),  8  Am.  B.  R.  673,  677,  117 
Fed.  1. 

Failure  to  show  greater  percentage. —  In 
an  action  by  a  trustee  in  bankruptcy  to  re- 
cover goods  which  were  returned  to  the 
vendor  under  unrecorded  conditional  sale 
contract,  and  which  were  of  less  value  than 
tlie  amount  due  defendant  under  such  con- 
tract, where  tlie  evidence  failed  to  show 
what  assets  came  into  the  trustee's  hands 
and  what  creditors  were  entitled  to  partici- 
pate therein  so  that  it  could  not  bo  doter- 
niined    whether    the    return    of    defendant's 


goods  resulted  in  giving  it  a  greater  per- 
centage of  its  debts  than  had  or  would  be 
paid  to  other  creditors,  an  essential  element 
of  a  voidable  preference  was  not  proven. 
Hart  V.  Emerson  (D.  C,  Mo.),  30  Am.  B.  R. 
218. 

132.  Hackney  v.  Hargreaves  Bros.,  13  Am. 
B.  R.  164,  168,  68  Nebr.  624,  revg.  10  Am. 
B.  R.  213;  In  re  McDonald  &  Sons  (D.  C, 
So.  Car.),  24  Am.  B.  R.  446,  178  Fed.  487, 
affd.  25  Am.  B.  R.  948;  In  re  Martin  (D.  C, 
Tex.),  27  Am.  B.  R.  151,  holding  that  where 
the  logical  outcome  of  a  debtor's  acts  in 
securing  a  creditor  is  to  give  such  creditor 
a  greater  per  cent,  on  its  debt  than  other 
creditors,  intent  on  the  part  of  tlie  debtor 
to  give  a  preference  may  be  presumed  with- 
out further  proof. 
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debtor's  trustee  in  bankruptcy,  it  is  not  a  prefereno©."*  It  io  the  effect  of 
the  transaction  which  will  control;  if  the  transfer  results  in  certain  cred- 
itors being  paid  and  othei^^s  excluded,  the  other  elements  existing,  it  is  pref- 
erential/**^  The  tranfifer  of  a  homestead  exemption  is  not  a  preference^ 
since  it  is  not  subject  to  the  demands  of  creditors.^** 

(3)  Intent  immaterial. —  The  logical  result  of  the  amendment  of  1903 
was  to  make  intent,  save  as  evidence  of  a  reasonable  cause  to  believe,  imma- 
terial; it  gave  place  to  the  new  element,  resultant  inequity.^  The  amend- 
ment of  1910  obviated  the  requirement  of  proof  of  intent,  by  making  it 
suflScient  to  prove  reasonable  cause  to  believe  that  the  transfer  would  result 
in  a  preference.  If  the  eflfect  of  the  act  was  to  create  a  preference,  and  such 
was  its  natural  consequence,  the  debtor  mu3t  be  presumed  to  have  intended 
to  do  that  which  was  the  necessary  result  of  his  act.^*^ 

(4)  Creditors  of  the  same  class. —  But  the  "greater  percentage'' 
refers  only  to  creditors  of  the  same  class.  This  is  the  reason  why  the  pay- 
ment of  wages  is  ;not  a  preference.^^*  If  the  effect  of  the  transfer  is  to 
enable  the  creditor  to  receive  out  of  the  debtor's  estate  a  larger  percentage 
oi  his  claim  than  other  creditors  of  the  same  dass^  it  constitutes  a  pref- 
erenoe.^^^  Thus  a  mortgage,  which  enables  the  mortgagee  to  get  more  than 
other  creditors,  is  a  preference. ^^  But  a  part  payment  to  one  creditor  is 
not  a  preference  where  the  debtor  is  able  to  pay  his  other  creditors  the 
same  percenftige.^'^  If  the  transaction  results  in  the  pro  rata  distribution  of 
the  debtor's  estate  among  all  his  creditors  it  does  not  create  a  preference, 
although  the  creditors  had  notice  of  the  debtor's  insolvency.^^     Payments 


183.  Rosenbluth  v.  De  Forest  &  Hotch- 
kiss  Co.  (Sup.  Ct.,  Conn.),  27  Am.  B.  R, 
359. 

133a.  In  re  Shantz  &  Son  Co.  (D.  C,  N. 
Y.),  30  Am.  B.  R.  552. 

134.  Mills  V.  Fisher  &  Co.  (C.  C.  A.,  6th 
Cir.),  20  Am,  B.  R.  237,  159  Fed.  897. 

135.  Compare  Crooks  v.  The  People's 
Bank,  3  Am.  B.  R.  23S,  46  N.  Y.  App.  Div. 
335;  Lazarus  v.  Eagan  (D.  C,  Pa.),  30  Am. 
B.  R.  287. 

135a.  In  re  Dorr  (C.  C.  A.,  9th  Cir.),  28 
Am.  B.  R.  505,  citing  Western  Tie  &  Timber 
Co.  V.  Brown,  196  U.  S.  5()>!.  13  Am.  B.  R. 
447,  25  Sup.  Ct.  339,  49  L.  Ed.  571. 

136.  In  re  Keller  (D.  C,  la.),  6  Am.  B. 
R.  334,  109  Fed.  118.  Compare  Swarts  v. 
Fourth  Nat.  Bank  (C.  C.  A.,  8th  Cir.),  8 
Am.  B.  R.  673,  117  Fed.  1;  Mills  v.  Fisher 
&  Co.  (C.  C.  A.,  Gth  Cir.),  20  Am.  B.  R.  237, 
241.  159  Fed.  S'.)7. 

137.  Brittain  Dry  Goods  Co.  v.  Berten- 
shaw  (Sup.  Ct..  Kan.),  11  Am.  B.  R.  629, 
6M  Kan.  734:  Matter  of  Cotton  Export,  etc., 
Co.    (C.  C.   A.,  2d   Cir.),  10  Am.  B.  R.  14, 


121  Fed.  663;  In  re  Douglass  Coal  &  Coke 
Co.  (D.  C,  Tenn.),  12  Am.  BT  R.  539,  131 
Fed.  769;  In  re  Mayo  Contracting  Co.  (D. 
C,  Mass.),  19  Am'  B.  R.  551,  157  Fed. 
469;  Mills  v.  J.  H.  Fisher  &  Co.  (C.  C.  A., 
6th  Cir.).  20  Am.  B.  R.  237,  159  Fed.  897, 
holding  that  it  is  not  a  preference  to  make 
a  payment  upon  a  running  account  of  pur- 
chases and  payments  where  the  effect  was 
not  to  diminish  the  fund  to  which  the  cred- 
itors look  for  payment;  Harder  v.  Clark 
(City  Ct..  N.  Y.).,  23  Am.  B.  R.  756,  66 
Mi8c.  584. 

A  distress  for  rent  by  a  landlord  does 
not  enable  the  landlord  to  obtain  a  greater 
percentage  of  his  debt  than  other  creditors 
of  the  same  class,  where  there  is  but  one 
landlord.  In  re  Belknap  (D.  C,  Pa.),  12 
Am.  B.  R.  326,  129  Fed.  646. 

138.  In  re  Coffey  (D.  C,  N.  Y.),  19  Am. 
B.  R.  148.  165. 

139.  Brittain  Dry  Goods  Co.  v.  Berten- 
shaw,  11  Am.  B.  R.*  629.  68  Kan.  734. 

140.  Pa3mients  to  creditors  share  and 
jshare  alike. —  In  the  case  of  In  re  Varley, 
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and  sales  in  the  general  course  of  business  do  not  constitute  preferences 
where  the  net  result  is  to  increase  the  bankrupt's  estate."^ 

g.  Creditors  only  may  be  preferred.—  (1)  In  general. —  Though  the  words 
"  person  "  and  **  creditor  "  are  used  interchangeably  in  this  subsection,  it  is 
clear  that  only  a  creditor  can  receive  a  preference.^*^  A  payment  for  trans- 
fer to  anyone  other  than  a  creditor,  unless  for  the  lattor's  benefit,  falls 
within  the  remedies  indicated  in  §§  67-e  and  70-e.  This  was  also  so  under 
the  former  law  though  voidable  preferences  and  fraudulent  transfers  were 
regulated  by  a  single  section.^^  Then,  as  now,  the  elements  of  these  analogous 
transactions  were  somewhat  different.  The  practitioner,  therefore,  should  at 
the  outset  of  a  suit  to  recover  decide  whether  the  proposed  defendant  is  a 
creditor  or  not  Pleading,  proof,  and  possibly  judgment  will  depend  upon 
*iiq^  decision.  It  appearing  that  when  a  mortgage  was  executed  and  filed 
the  mortgagee  was  not  a  creditor,  such  mortgage  may  not  be  attacked.^** 

(2)  Indorseb  or  surety. —  An  indorser  or  a  surety  may  be  a  creditor 
within  the  meaning  of  the  bankruptcy  law.^^^  If  an  indorser  permits  or 
induces  payment  of  a  note,  with  knowledge  or  reasonable  cause  to  believe  that 
such  pa;>Tnent  will  result  in  a  preference,  he  receives  the  benefit  of  tbe  pav- 
iiient  and  he  is  a  creditor."^     Thus,  where  the  surety  is  the  president  of  the 


k  Bauraaii  Clothing  Co.  (D.  C,  Ala.),  26 
Am.  B.  R.  840,  the  court  said:  "If  the  re- 
viewing creditors  did  in  fact  believe,  and 
would  as  prudent  business  men  reasonably 
liave  believed,  from  their  correspondence 
with  the  bankrupt  that  the  small  payments 
were  made  to  tl^em,  share  and  share  alike 
with  all  the  other  creditors  of  the  bankrupt, 
from  the  proceeds  of  the  special  sale,  con- 
ducted by  the  bankrupt  for  that  purpose, 
then  the  receipt  of  them  by  the  creditors 
would  not,  in  my  opinion,  constitute  a  void- 
able preference,  even  though  the  bankrupt 
was  insolvent,  had  knowledge  of  its  condi- 
tion, and  made  them  with  intent  to  keep  the 
creditors  quiet,  and  not  to  distribute  its 
assets  ecjually  among  its  creditors,  and  even 
though  the  creditors  were  charged  with 
knowledge  of  its  embarrassment  or  even  of 
its  insolvency.  The  usual  inference  to  be 
dra\vn  from  a  payment  made  by  an  insol- 
vent of  an  intent  to  prefer  the  recipient 
would  in  that  event  be  displaced  by  the 
assurance  of  the  bankrupt  tliat  the  pay- 
nient  was  not  exclusive,  but  was  shared  in 
hy  all  creditors  alike." 

141.  In  re  Sagor  (C.  C.  A.,  2d  Cir.),  9 
Am.  B,  R.  361,  121  Fed-  658;  Jacquith  v. 
Aldon,  9  Am.  B.  R.  773,  189  U.  S.  78,  47 
L.  Ed.  717. 

142.  In  re  Kays^er  (C.  C.  A.,  3d  Cir.), 
24  Am.  B.  R.  174,  177  Fed.  383. 


143.  Act  of  1867,  §  35.  In  the  Revised 
Statutes  this  section  was  broken  up  into 
two,  §§  5128,  5129. 

144.  In  re  Clifford  (D.  C,  la.),  14  Am. 
B.  R,  281,  136  Fed.  475. 

145.  Swarts  v.  Siegel  (C.  C„  Mo.),  8  Am. 
B,  R.  220,  114  Fed.  1001;  Wood  v.  United 
States  (D,  C,  Mass.),  16  Am.  B.  R.  21. 
143  Fed.  424;  In  re  Hines  (D.  C,  Pa.),  IG 
Am.  B.  R.  495,  144  Fed.  147;  Ludvigh  v. 
Umstradter  (D.  C,  N.  Y.),  17  Am.  B.  R. 
774,  148  Fed.  319;  In  re  Bailey  &  Son 
(D.  C,  Pa.),  21  Am.  B.  R.  911,*166  Fed. 
982;  Brown  v,  Streicher  (D.  C,  R.  I.),  24 
Am.  B.  R.  267,  177  Fed.  473;  Bank  of 
Wayne  v.  Gold  (N.  Y.  App.  Div.),  26  Am. 
B.  R.  722. 

Guarantors  of  the  payment  of  a  note  are 
"  creditors  "  within  the  meaning  of  se(?tion 
60  of  the  act,  relating  to  preferences.  Stern 
v.  Paper  (D.  C,  X.  Dak.),  25  Am.  B.  R. 
451,  183  Fed.  228. 

146.  Reber  v.  Shulman  &  Bro.  (C.  C.  A-, 
3d  Cir.),  25  Am.  B.  R.  475,  183  Fed.  564, 
affg.  24  Am.  B.  R.  782,  179  Fed.  574;  Ko- 
busch  V.  Hand  (C.  C.  A.,  8th  Cir.),  19  Am. 
B.  R.  379,  156  Fed.  660;  Brown  v.  Streicher 
(D.  C,  R.  I.),  24  Am.  B.  R.  267,  177  Fed. 
473;  Lazarus  v.  Ea^^an  (D.  C,  Pa.),  30  Am. 
B.  R.  287. 

Payment  of  note  to  release  indorser. — 
Where  the  father  of  a  bankrujit.  wlio  was 
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bankrupt,  and  with  knowledge  of  its  insolvency  directs  the  payment  to  die 
holder  of  the  obligation  with  intent  to  relieve  himself  from  liability  and  ta  ^ 
secure  an  advantage  over  other  creditors,  a  preference  ariseB  which  may  be 
r€<x)vered  from  him  by  the  trustee."''  Any  paymesrt  noade  by  a  bankrupt, 
un-der  conditions  constituting  it  a  preference,  to  or  for  the  benefit  of  an  in- 
dorser,  guarantor,  or  any  other  surety  on  the  obligation  of  the  bankrupt,  is 
within  the  provisions  of  the  eection."** 

(3)  MisAppBorRiATioN  OR  CONVERSION  OF  FUNDS. —  A  persou  who  has 
misappropriated  or  converted  funds  belonging  to  another  may,  at  the  election 
of  the  owner  of  the  funds,  be  treated  as  a  debtor,  in  which  case  the  owner 
becomes  a  creditor,  and  if  he  receives  a  transfer  of  property  to  make  good  the 
loss  occasioned  by  the  misappropriation  or  conversion;,  under  ^uch  circum- 
stances as  to  constitute  a  preference,  he  is  a  person  "  to  be  benefited ''  by 
the  transfer,  and  the  property  transferred  may  be  recovered."*     So 'where 


the  surety  upon  his  notes  given  to  secure 
loans,  induced  him  to  pay  the  notes  within 
the  four  months'  period  from  the  proceeds 
of  his  business,  at  a  time  when  he  was  in- 
solvent, the  father  is  the  persou  "to  be 
benefited"  by  the  preference  within  the 
meaning  of  section  60-b,  and  is  liable  to  the 
trustee  for  the  amount  of  the  preferential 
payments.  In  re  Sanderson  (D.  C,  Vt.), 
17  Am.  B.  R.  871,  149  Fed.  273. 

The  payment  by  a  bankrupt,  within  four 
months  of  the  bankruptcy,  while  insolvent, 
of  his  promissory  note  at  its  maturity,  to 
a  bank  which  has  discounted  it  for  the 
payee,  who  indorsed  it  to  the  bank,  and 
who,  at  the  time  of  such  payment,  was  en- 
tirely solvent,  so  far  inures  to  his  benefit 
as  that,  there  being  evidence  upon  which 
it  might  be  found  that  he  had  reasonable 
jrround  for  belief  of  the  bankrupfn  solvency, 
so  that  if  the  payment  had  been  made  to 
him  he  would  have  had  reasonable  cause 
to  believe  that  it  was  intended  thereby 
to  give  him  a  preference,  and  his  connec- 
tion with  the  bankrupt's  affairs  being  of  so 
close  a  character  as  to  warrant  an  infer- 
once  that  he,  in  some  way.  procured,  sug- 
gested, or  aided  such  payment,  the  same 
should  be  held  to  have  been  preferential, 
and  its  repayment  to  the  trustee  ordered 
before  such  indorscr  can  be  allowed  to  prove 
any  claim  against  the  estate.  Matter  of 
^Fatthewa  &  Rosenkranz  (Ref.,  Mass.),  15 
Am.  B.  R.  721. 

147.  Kobuach  v.  Hand  (C.  C.  A.,  8th 
Cir.),  19  Am,  B.  R.  379,  156  Fed.  660;  Mat- 
ter of  McPord  (O.  C,  N.  Y.),  22  Am.  B.  R. 
204,    174   Fed.   72. 

147a.  Stern  v.  Papor  (C.  C.  A..  8th  Cir.), 
28    Am.   B.   R.    592,   holdinp:    fils..    tl.at    the 


fact  that  the  guarantor  or  indorser  did  not 
pay  or  induce  the  payment  of  the  debt,  but 
the  payment  was  made  by  the  bankrupt, 
does  not  except  the  case  from  the  operation 
of  the  rule. 

148.  Transfer  to  pay  for  property  con- 
Terted  by  bankrupt.— Where  a  bankrupt, 
as  a  private  banker,  received  a  note  from 
defendant  for  collection,  which  he  collected, 
but  the  proceeds  of  which  he  converted  to 
his  own  use  or  that  of  his  bank,  at  a  time 
when  he  was  insolvent,  and  a  few  dava 
thereafter  the  bank  was  closed,  on  which 
day  the  bankrupt  and  his  wife  executed 
and  delivered  to  the  defendant  a  convey- 
ance of  certain  real  estate  which  he  had 
long  theretofore  owned,  sending  at  the  same 
time  a  letter  requesting  defendant's  agent 
to  hold  the  deed  until  he  had  definite  no- 
tice of  the  closing  of  the  bank,  upon  receiv- 
ing notice  of  which  the  defendant  accepted 
the  deed,  such  acceptance,  with  knowlcdjje 
of  the  conversion  and  insolvency,  was  an 
election  to  treat  the  transaction  as  an  in- 
debtedness for  which  the  conveyance  was 
tendered  by  way  of  security  or  indemnity, 
the  defendant  becoming  a  creditor  on  a  par 
with  other  general  creditors  of  the  estate, 
and  the  conveyance  constituted  a  preferen- 
tial security,  voidable  in  a  suit  by  the  tru-^- 
tee.  Atherton  v.  Green  (C.  C.  A.,  7th  Cir.i. 
24  Am.  B.  R.  650,  179  Fed.  806. 

Transfer  to  restore  embezzled  trust  funds. 
—  Bankrupt,  a  testamentary  trustee,  at  a 
time  when  insolvent,  was  discovered  by  tlif» 
surety  on  his  bond  not  to  be  in  possession 
of  some  of  the  securities  belonging  to  the 
trust  estate.  At  the  instigation  of  the 
surety  and  for  the  purpose  of  making  good 
the    shortage    he    purchased   certain    bonds 
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a  trustee  of  a  trust  fund  transfers  from  himself  to  tlie  trust  fund  certain 
property,  knowing  that  a  shortage  existed  in  such  fund  and  that  he  was  unable 
to  meet  the  deficiency,  such  transfer  constitutes  a  preference  which  may  be 
recovered.^***  A  customer  of  a  stockbroker  who  deposits  stock  and  security 
for  the  amount  due  thereon  is  not  a  creditor,  and  is  not  preferred  when  the 
broker  transfers  the  stock  to  him  upon  the  payment  of  the  amount  due 
thereon.*^ 

h.  niutratiye  eases. —  In  addition  to  the  cases  already  cited  the  cases  in 
the  foot-note  may  be  referred  to.  These  cases  supplement  the  authorities 
already  cited  but  do  not  readily  admit  of  classification.^ 


with  his  own  money  and  placed  them,  to- 
gether with  the  securities  belonging  to  this 
truii^t  fund  which  had  not  gone  out  of  his 
possession,  in  a  deposit  box  which,  upon  his 
removal  as  trustee,  passed  to  his  successor 
in  trust.  Bankrupt  was  at  the  time  of  the 
transaction  testamentary  trustee  for  more 
than  twenty-five  other  trust  estates,  in  the 
case  of  each  of  which  there  was  a  shortage 
for  which  he  was  responsible.  In  an  action 
by  the  trustee  in  bankruptcy  to  recover  of 
bankrupt*s  successor  the  securities  so  de- 
posited to  make  up  the  shortage, — Held, 
that  the  transfer  of  the  substituted  securi- 
ties must,  in  equity,  be  deemed  to  have 
been  made  by  bankrupt  as  an  individual 
dealing  with  himself  as  trustee,  and  that, 
a  contract  obligation, having  existed  by  rea- 
son of  bankrupt's  default  in  his  trust,  the 
transaction  constituted  a  voidable  prefer- 
ence under  the  bankruptcy  act.  Clarke  v. 
Rogers  (C.  C.  A.,  Ist  Cir'),  26  Am.  B.  R. 
413,  affd.  228  U.  S.  534.  30  Am.  B.  R.  39; 
Burpoyne  v.  McKillip  (C.  C.  A.,  8th  Cir.), 
35  Am.  B.  R.  387,  182  Fed.  452,  in  which 
the  court  said;  "Though  a  demand  may 
hp  founded  on  a  breach  of  trust,  the  entire 
estate  of  the  recreant  trustee  is  not  thereby 
necessarily  impressed  witli  a  trust.  The 
hohler  of  the  demand  cannot,  as  an  ordi- 
nary' creditor,  take  and  hold  transfers  of 
property  from  the  insolvent  defaulter  free 
from  the  provisions  of  the  bankruptcy  act 
re?ipecting  preferences." 

148a.  Clarke  v.  Rogers,  228  U.  S.  534,  30 
Am.  B.  R.   39. 

149.  Richardson  v.  Shaw  &  Davidson, 
200  U.  S.  365,  19  Am.  B.  R.  717,  affg.  16 
Am.  B.  R.  S42.  holding  that  where  by  agree- 
ment a  stockbroker  pledges  his  customer's 
stocks  upon  general  loans,  the  customer  for 
whom  the  stocks  are  carried  on  margin  by 
the  broker  is  not  a  creditor,  and  docs  not 
receive  a  voidable  preference  wlierc  within 
the  four  months'  period  he  clusos  the  tran.^ 


action,  pays  the  balance  owing  the  broker 
and  receives  stocks  worth  more  in  the  mar- 
ket than  the  sum  paid  to  take  them  up. 

Payment  by  broker  of  profits  due  from 
grain  speculation. —  Where  bankrupt  pur- 
chased for  appellant,  who  advanced  a  mar- 
gin of  3%,  options,  or  the  right  to  buy 
grain  for  future  delivery,  it  being  his  cus- 
tom to  enter  into  a  contract  with  third  par- 
ties for  the  future  right  to  purchase,  but 
under  the  contract,  no  grain  was  delivered 
to  bankrupt  and  he  made  no  advances 
thereon,  but  was  accountable  to  appellant 
for  balances  in  the  latter's  favor,  if  any 
there  were  after  selling  the  grain  and  mak- 
ing such  offsets  as  were  chargeable  against 
the  appellant,  it  cannot  be  said  that  there 
was  any  such  pledge,  or  contract  of  pledge, 
that  a  payment  made  to  appellant  as  profits 
due  him  from  such  transactions  would  not 
be  the  subjct  of  a  preference.  In  re  Dorr 
(C.  C.  A.,  9th  Cir.),  28  Am.  B.  R.  505. 

150.  Transactions  held  not  to  be  prefer- 
ences.—  The  following  have  been  held  not 
to  be  preferences,  even  within  the  four 
months'  period:  The  renewal  of  notes  more 
than  four  months  old,  Chattanooga  Bank 
v.  Rome  Iron  Co.  (C.  C,  Ga.),  4  Am.  B. 
R.  441,  102  Fed.  755)  ;  the  payment  of  in- 
terest on  notes.  In  re  Keller  (D.  C,  Iowa), 

6  Am.  B.  R.  621.  110  Fed.  348;  the  payment 
of  installments  of  rent.  In  re  Barrett  (Ref., 
N.  y.),  6  Am.  B.  R.  199.  Compare  In  re 
Lange  (D.  C,  N.  Y.),  3  Am.  B.  R.  231,  97 
Fed.  197;  the  avaib  of  book  accounts  as- 
signed as  collateral  to  a  present  loan. 
Young  V.  Upson  (C.  C,  N.  Y.),  8  Am.  B.  R. 
377,  115  Fed.  192;  the  collection  and  appli- 
cation of  the  avails  of  collateral  security 
given  before  the  period.  In  re  Little  (D.  C., 
Iowa),  6  Am.  B.  K.  681,  110  Fed.  621:  the 
proceeds  of  a  pledged  fire  insurance  policy, 
In  re  West  Norfolk  Lumber  Co.  (D.  C,  Va.), 

7  Am.  B.  R.  648.  112  Fed.  759.  See  also 
M(  Donald   v.  Daskam   (C.  C.  A.,  7th  Cir.),. 
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III.  WHAT  PREFERENCES  ARE  VOIDABLE. 

a.  In  general. —  Prior  to  the  amendment  of  1908,  thie  subsection  was  re- 
garded as  broad  enough  to  include  a  preference  according  to  subsection  a, 
as  construed  by  the  Supi^me  Court  in  Carson  v.  Chicago  Title  &  Trust  Co?,^^ 
where  the  broad  distinction  was  made  between  said  subsections  showing 
tliat  under  subsection  b,  a  transfer  from  the  bankrupt  may  be  avoided  by  his 
trustee,  subject  to  the  limitation  among  others,  that  the  creditor  had  reason 
tc  believe  that  a  preference  was  intended,  while  under  subsection  a,  the 
iutent  of  the  bankrupt  is  not  material."*  But  since  the  amendatory  act  of 
1903,  a  preference  is  a  name  only,  unless  it  may  be  avoided.  Under  the  law 
of  1867,  preferences  were  per  se  void.^     This,  however,  seems  often  to 


8  Am.  B.  R.  543,  116  Fed.  276;  a  payment 
to  an  official  successor  under  order  of  court, 
Fry  V.  Penn  Trust  Co.  (Sup.  Ct.,  Pa.),  5 
Am.  B.  R.  51;  a  payment  in  pursuance  of 
a  valid  executory  contract  more  than  four 
months  old,  Sabin  v.  Camp  (D.  C,  Oreg.),  3 
Am.  B.  R.  578,  98  Fed.  974.  Apparently 
contra:  In  re  Sheridan  (D.  C,  Pa.),  3  Am. 
B.  R.  554,  98  Fed.  406;  payments  to  a 
surety  wlio  afterward  pays  the  bankrupt's 
debt.' In  re  New  (D.  C,  Ohio).  8  Am.  B.  R. 
566,  116  Fed.  116;  where  a  sheriff  still  has 
in  his  hands  money  collected  on  an  execu- 
tion. In  re  Kenney  (D.  C,  N.  Y.),  3  Am. 
B.  R.  353,  97  Fed.  554.  Compare,  however, 
In  re  Blair  (D.  C,  N.  Y.),  4  Am.  B.  R.  220, 
102  Fed.  987;  and  where  a  mortgage  is 
taken  as  security  by  a  lender  who  knows 
that  the  borrower  is  hard  pressed,  the  latter 
using  the  money  to  pay  his  debts.  In  re 
Pearson  (D.  C./n.  Y.)/2  Am.  B.  R.  482, 
95  Fed.  425.  See  also  In  re  Harpke  (C.  C. 
A.,  7th  Clr.),  8  Am.  B.  R.  535,  116  Fed.  295; 
])aymont  of  interest  on  dower.  In  re  Rid- 
dle's Sons  (D.  C,  Pa.),  10  Am.  B.  R.  204, 
122  Fed.  559. 

Transactions  held  preferences. —  The  fol- 
lowing have  been  held  preferences:  Attach- 
ments, In  re  Burlington  Malting  Co.  (D.  C, 
Wis.),  6  Am.  B.  R.  369,  109  Fed.  777;  In 
re  Schenkein  (Ref.,  N.  Y.),  7  Am.  B.  R. 
162.  113  Fed.  421;  though,  whether  this 
will  continue  to  be  held  under  the  changed 
conditions  resulting  from  the  amendments 
of  1903  may  be  doubted;  a  transfer  of  all 
the  bankrupt's  assets  to  a  liquidator.  In  re 
Wertheimer  (Ref.,  N.  Y.),  6  Am.  B.  R. 
187;  a  cash  sale  of  all  property  to  an  out- 
sider and  payment  in  full  of  several  cred- 
itors. Boyd  V.  Lemon  Gale  Co.  (C.  C.  A., 
5th  Cir.)',  8  Am.  B.  R.  81,  114  Fed.  647; 
the  taking  back  of  goods,  whether  hypothe- 
cated or  sold,  and  the  application  of  their 
value  on  account  or  in  full.  In  re  Klinga- 
man   (Ref..  Iowa),  2  Am.  B.  R.  44;  Silber- 


stein  ▼.  Stahl,  4  Am.  B.  R.  626,  32  N.  Y. 
Misc.  353;  a  payment  after  insolvency  bv 
means  of  a  postdated  check,  In  re  Lyon 
(B.  C,  N.  Y.),  7  Am.  B.  R.  412,  114  Fed. 
326;  affd.  10  Am.  B.  R.  25,  121  Fed.  723; 
a  loan  by  a  banker  to  the  bankrupt  of  the 
amount  of  the  latter's  deposit.  In  re  Cobb 
(D.  C,  N.  Car.),  3  Am.  B.  R.  129,  96  Fed. 
821;  a  payment  on  the  bankrupt's  note  after 
its  sale  to  and  discount  by  a  bank,  In  re 
Waterbury  Furniture  Co.  (D.  C,  Conn.),  9 
Am.  B.  R.  79,  114  Fed.  225;  the  making  of 
a  lease,  Carter  v.  Goodykoontz  (D.  C,  Ind.), 
2  Am.  B.  R.  224,  94  Fed.  108;  repayment  of 
a  loan  out  of  a  certain  fund  under  an  agree- 
ment entered  into  w^hen  the  loan  was  made. 
Torrance  v.  Winfleld  Nat.  Bank  (Sup.  a., 
Kan.),  11  Am.  B.  R.  185;  agreement  that 
chattel  mortgage  executed  prior  to  four 
months  shall  be  lien  on  certain  specified 
articles  made  within  said  period,  First  N"at. 
Bank  v.  Johnson  (Sup.  Ct.,  Neb.),  10  Am. 
B.  R.  208.  See  also  In  re  Colton.  etc.,  Co. 
(D.  C,  N.  Y.).  8  Am.  B.  R.  257,  115  Fed. 
158;  In  re  Metzger,  etc.,  Co.  (D.  C,  Ark.). 
8  Am.  B.  R,  307,  114  Fed.  957;  Swarts  v. 
Siegel  (C.  C.  A.,  8th  Cir.),  8  Am.  B.  R.  61)0. 
117  Fed.  13. 

The  practitioner  should,  however,  note 
that  the  provocation  for  many  of  these  de- 
cisions— the  necessity  of  surrender  of 
"  innocent  "  partial  payments — is  now  gone. 
It  will  bear  repetition  that  none  of  them 
are  now  valuable  unless  they  show  the  all- 
essential  element  of  voidable  preferences; 
"  reasonable  cause  to  believe  that  a  prefer- 
ence was  intended." 

161.  5  Am.  B.  R.  814,  182  U.  S.  438. 

162.  In  re  Andrews  (C.  C.  A.,  1st  Cir.). 
10  Am.  B.  R.  387,  144  Fed.  922,  affd.  U 
Am.  B.  B.  247. 

153.  Atkins  v.  Spear,  49  Misc.  490: 
Zahm  v.  Fry.  Fed.  Cas.  18,198;  Rison  v. 
Knapp.  Fed.  Cas.  11.861. 
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have  been  a  distinction  without  a  difference.  Strictly,  the  preference  being 
void,  no  title  passed  to  the  creditor  preferred,  and  the  words  "  may  recover 
the  property,''  etc.,  in  §  39  of  that  law  were  surplusage.  Preferences  now 
are  not  void,  but  voidable,  i.  e.j  title  has  passed  and  recovery  must  be  had. 
This  13  doubtless  in  line  with  the  policy  of  the  law,  as  evidenced  iby  §  70-a, 
t '  protect  intervening  innoeent  purchasers.  The  (pesuitant  distinctions  have 
been  somewhat  discussed.^^  The  fact  to  be  noted  here  is,  however,  that  this 
subdivision  closely  fits  both  in  phrase  and  in  purpose  the  corresponding 
clauses  in  the  law  of  1867.  Oases  under  that  law  are  .thus  still  applicable 
both  as  to  what  is  **  reasonable  cause  to  believe  "  and  the  practice  on  and 
measure  of  damages  in  suits  to  recover.^ 

c.  The  person  receiving  it. —  A  transfer  may  be  made  to  a  third  pei'son  and 
still  be  a  preference ;  for  a  creditor  may  be  benefited  thereby.^  Hence,  the 
phrasing  *'  the  person  receiving  it,  or  to  be  benfited  thereby ; "  words  found 
in  the  ^ame  connection  in  the  law  of  1867.*"  To  constitute  a  preferential 
transfer,  it  is  immaterial  to  whom  the  transfer  is  made,  if  it  be  made  for 
the  purpose  of  paying  the  claims  of  one  creditor  in  preference  to  those  of 
others."*     If  a  transfer  be  made  to  a  third  person  merely  as  an  agent  or 


154.  See  In  re  Phelp8  (Ref.,  N.  Y.),  3 
Am.  B.  R.  396;  In  re  Cobb  (D.  C,  N.  Car.), 
3  Am.  B.  R.  129,  96  Fed.  821. 

Lien  of  voidable  preference. —  Notwith- 
standing the  rule  that  a  preferential  trans- 
fer is  voidable,  and  not  void,  and  that  re- 
covery must  be  had,  it  has  been  held  that 
the  lien  of  a  trust  mortgage,  constituting 
a  preference,  is  discharged  by  the  bank- 
ruptcy, and  that  the  creditors  claiming 
thereunder  have  no  priority  over  a  claim 
arising  under  a  prior  unfiled  chattel  mort- 
gage. Rouse  V.  Ottenwess  &  Huxall  (C.  C. 
A.,  6th  Cir.),  31  Am.  B,  R.  115. 

155.  See  cases  cited  later  under  this  sec- 
tion. 

158.  Western  Tie  &  Timber  Co.  v.  Brown 
(C.  C.  A.,  8th  Cir.),  12  Am.  B.  R.  Ill,  129 
Fed.  728  (revd.  on  other  grounds,  13  Am. 
B.  R.  447) ;  Hackney  v.  Hargreaves,  13  Am. 
B.  R.  164,  3  Neb.  (Unoff.)  676,  in  which 
case  it  was  held  that  a  transaction  the 
legal  effect  of  which  is  to  appropriate  out 
of  the  assets  of  the  bankrupt  an  amount 
required  to  settle  with  a  creditor,  and  which 
^as  subsequently  turned  over  to  such  cred- 
itor, is  a  preference;  Benjamin  v.  Chandler 
<D.  C,  Pa.),  15  Am.  B.  R.  439,  142  Fed. 
217;  Page  v.  Moore  (D.  C,  Pa.),  24  Am. 
B.  R.  745.  179  Fed.  988. 

Payment  by  indirection. —  To  eflFect  a 
T>n  ference,  it  is  immaterial  to  whom  a 
transfer  is  made,  if  it  be  for  the  purpose  of 
faying  the  claims  of  one  creditor  in  pref- 


erence to  those  of  another;  and  a  transfer 
made  indirectly,  or  through  a  third  person, 
is  sufficient.  In  re  Harrison  Bros.  (D.  C, 
Pa.),  28  Am.  B.  R.  684. 

167.  Bankr.  Act,  §  35.  Compare  Bartho- 
low  v.  Bean,  18  Wall.  635;  Graham  v. 
Stark,  Fed.  Cas.  5,676;  Ahl  v.  Thomer,  Fed. 
Cas.  103;  Cookingham  v.  Morgan,  Fed.  Cas. 
3,183. 

168.  Hackney  v.  Hargreaves  Bros.,  13 
Am.  B.  R.  164,  68  Neb.  624,  revg.  10  Am. 
B.  R.  213;  Bank  of  Wayne  v.  Gold  (N.  Y. 
App.  Div.),  26  Am.  B.  R.  722,  citing  text; 
In  re  Lynden  Mercantile  Co.  (D.  C. 
Wash.),  19  Am.  B.  R.  444,  156  Fed.  713; 
In  re  Beerman  (D.  C,  Ga.),  7  Am.  B.  R. 
431,  112  Fed.  662. 

Transfer  to  one  not  a  creditor. —  Defen^d- 
ant,  which  was  engaged  in  warehousing, 
sublet  space  in  its  plant  to  bankrupt,  whose 
business  was  the  blending  of  various  kinds 
of  flour,  the  greater  part  of  which  was  de- 
livered to  defendant  by  various  railroads. 
Upon  shipment  of  the  flour  which  bankrupt 
had  purchased,  bills  of  lading  would  be  is- 
sued to  the  order  of  the  shipper  in  care  of 
defendant.  The  shipper  would  send  a  draft 
upon  bankrupt  with  the  bill  of  lading  at- 
tached and  upon  payment  of  the  draft,  the 
bill  of  lading  would  be  delivered  to  bank- 
rupt who  would  then  surrender  it  to  defend- 
ant, and  receive  a  warehouse  receipt  of  the 
goods.  As  the  flour  was  received,  it  would 
be   placed   by    defendant    in    various    open 
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cover  for  the  creditor,  who  is  in  effect  benefited  thereby,  it  is  a  preference."* 
as  where,  for  instance,  a  transfer  is  made  to  an  accommodation  indorser, 
tu  protect  him  from  loss  on  the  note,  is  a  .preference.****  It  seems  to  follow, 
from  the  last  words  in  the  subsection,  that  the  suit  can  be  brought  not  only 
against  the  creditor  or  his  agent,  but  also  against  a  transferee  not  a  creditor. ^^ 
b.  Eeasonable  cause  to  believe  a  preference  will  reinilt. — (1)  In  gexeral.— 
The  former  law  and  the  present  are  here  not  exactly  equivalent ;  though  the 
phrase  "  reasonable  cause  to  believe  "  occurs  in  both.  Its  meaning  is  not 
easily  explained.  Each  case  will  turn  on  its  own  facts.**  It  was  held  under 
the  act  of  1867  that  reasonable  cause  to  believe  mu^  exist  at  the  time  of  the 
alleged  preference/^^  If  there  was  reasonable  cause  to  believe  that  a  voidable 
preference  will  be  effected  by  the  transaction,  the  intent  of  the  debtor  is  im- 
liiaterial.^^*     This  rule  was  not  firmly  established  prior  to  the  amendment  of 


compartments  which  were  marked,  num- 
bered and  tagged  so  as  to  be  readily  identi- 
fied, and  when  bankrupt  had  paid  a  parti- 
cular draft  it  would  issue  orders  for  the 
amount  of  flour  needed  for  blending,  to  be 
taken  from  the  lot  upon  which  it  had  lifted 
the  bill  of  lading  and  to  which  it  was  en- 
titled. It  appeared  bankrupt's  employees 
besides  taking  flour  to  which  the  bankrupt 
liad  obtained  title  by  paying  the  drafts, 
also  removed  flour  for  which  no  payment 
had  been  made  and  whicli  was  still  in  the 
onstody  of  defendant  as  bailee  of  the  ship- 
])er.  Upon  discovering  these  thefts,  defend- 
ant called  upon  bankrupt  to  make  good  this 
sliortage  which  it  was  unable  to  do.  There- 
upon, defendant  paid  to  banks  which  held 
drafts  and  bills  of  lading,  some  of  which 
covered  flour  that  had  been  unlawfully 
withdrawn  and  some  of  which  covered  other 
flour,  upwards  of  $8,000  and  bankrupt 
jrave  its  note  to  defendant  for  that  amount. 
As  security  for  the  note  it  turned  over  to 
defendant  warehouse  receipts  for  flour  con- 
signed to  its  care,  thus  effecting  an  actual 
transfer  of  so  much  of  the  flour  covered  by 
the  bills  of  lading  as  had  not  been  stolen, 
and  also  turned  over  certain  other  property. 
tfefd,  that  since  bankrupt  when  it  unlaw- 
fullv  took  the  flour  from  defendant's  cus- 
tody  was  the  debtor  solely  of  the  shipper 
until  the  flour  was  paid  for,  the  transfers 
a«*  security  made  to  defendant  were  not 
transfers  to  a  creditor  and,  therefore,  could 
not  be  the  subject  of  voidable  preferences. 
Keystone  Warebonse  Co.  v.  Risspll  (C  C. 
.A..  2d  Cir.),  30  Am.  B.  R.  213. 

169.  Alexander  v.  Redmond  (C.  C.  A.,  2d 
Cir.).  24  Am.  B.  R.  fi20.  180  Fed.  02. 

159a.  TjRzarus  v.  Eajrnn  ^D.  O.,  Pa.V  30 
Am.  B.  R.  287. 


169b.  Walters  y.  Zimmerman  (D.  C. 
Ohio),  30  Am.  B.  R.  776,  785,  quoting  text. 

190.  For  instance:  North  v.  Taylor.  6  Am. 
B.  R.  233,  62  N.  Y.  App.  Div.  631,  70  K.  Y. 
Supp.  359;  Crooks  y.  People's  Bank,  3  Am. 
B.  R.  238,  46  N.  Y.  App.  Div.  335;  Beck 
v.  Connell  (Sup.  Ct.,  Pa.),  8  Am.  B.  R.  500, 
aff^.  8.  c.,  6  Am.  B.  R.  93;  Levor  v.  Seiter, 
8  Am.  B.  R.  459,  69  N.  Y.  App.  Div.  33: 
Matter  of  Bartheleme  (Ref.,  N.  Y.),  11  Am. 
B.  R.  67;  Baden  v.  Bertenshaw  (Sup.  Ct.. 
Kan.),  11  Am.  B.  R.  308;  Ryttenberg  t. 
Schefer  (D.  C,  N.  Y.),  11  Am.  B.  R.  652. 
131  Fed.  313;  Pratt  v.  Christie,  12  Am.  B 
R.  1,  95  N.  Y.  App.  Div.  282;  In  re  Coffey 
(Ref.,  N.  Y.),  19  Am.  B.  R.  148.  165.  Com- 
pare also  In  re  Wyly  (D.  C,  Ter.),  8  Am. 
B.  R.  604,  116  Fed.  38,  and  In  re  Bullock 
(D.  C,  N.  Car.),  8  Am.  B.  R,  646,  116  Fed. 
667;  Long  y.  Farmers'  State  Bank  (C.  C.  A.. 
8th  Cir.),  17  Am.  B.  R.  103,  147  Fed.  360: 
In  re  Bnrlage  Bros.  (D.  C,  Iowa),  22  Am. 
B.  R.  410,  169  Fed.  1006. 

161.  In  re  Hunt,  Fed.  Cas,  6,881;  Cnimp 
y.  Chapman.  Fed.  Cas.  3,455;  In  re  Oui* 
mette.  Fed.  Cas.  10,622. 

168.  Schmidt  v.  Bank  of  Commerce  (Sup. 
C^..  N.  Mex.),  25  Am.  B.  R.  904;  In  re  An- 
drews (1).  C.  Mass.),  14  Am.  B.  R.  347, 
135  Fed.  599;  Brewster  v.  Goff  Lumber  C^. 
(D.  r..  Pa.).  21  Am.  B.  R.  106,  164  Fed. 
124;  Western  Tie  A^  Lnmber  Oo.  v.  Brown. 
196  V.  S.  502,  13  Am.  B.  R.  447.  25  Sup. 
Ct.  339,  49  L.  Ed.  571,  affg.  12  Am.  B.  R- 
111,  129  Fed.  728,  64  C.  C.  A.  256;  Benedict 
V.  Deshel.  11  Am.  B.  R.  20,  177  N.  Y.  1.  6^ 
N.  E.  999. 

Intent  to  prefer. —  In  the  case  of  Alex- 
ander v.  Redmond  (C.  C.  A.,  2d  Cir.),  24 
Am.  B.  R.  620.  180  Fed.  92,  the  court  said: 
"  But  it  IS  surely  enongh  to  show  that  h? 


§  00  b.J 


Keasonable  Cause  to  Believe. 


819 


1910,  as  there  were  many  cases  holding  that  the  intent  of  the  debtor  was  an 
ijidispensable  element^^ 

(2)  Amendment  of  1910. —  Intent  to  prefer  on  the  part  of  the  debtor  is 
no  longer  material.  Keasonable  cauae  to  believe  a  preference  was  intended 
is  not  ^ow  essential.  Since  the  amendment  of  1910  there  must  be  a  reason- 
able cause  to  believe  that  the  transfer  or  judgment  will  effect  a  preferenoe. 
The  effect  of  the  transaction  becomes  paramount,  being  substituted  for  the 
intent  of  the  debtor.  The  change  made  by  the  amendatory  act  does  not  dis- 
pense with  .the  necessity  of  proving  "  reasonable  cauise  to  believe."^®*  The 
proof  is  now  to  be  directed  to  the  effect  of  the  transfer,  rather  than  the 
intent  of  the  debtor  in  making  it.  If  the  creditor  knows  or  has  "  reasonable 
cause  to  believe  "  that  bis  debt  will  be  satisfied  in  whole  or  in  part  by  the 
transfer  to  the  exclusion  of  any  of  the  other  creditors  of  the  same  class,  it  is 
41  preference,  regardless  of  the  intent  of  the  debtor.^*^**  As  the  section  now 
6  rands  there  must  be  prot>f,  both  of  insolvency  of  the  bankrupt  at  the  time 
of  the  transfer  and  reason«able  cause  to  believe  on  the  part  of  the  transferee 
that  such  transfer  would  effect  a  preference,  in  order  to  set  aside  the  transfer. 
r.s  a  preference.^^^*^  Many,  if  not  all  the  rules  as  to  proof  of  intent  are  ap- 
plicable to  proof  of  effect ;  the  cases  bearing  upon  what  constitutes  "  reasonable 
cause  to  believe  that  a  preference  was  intended,"  decided  prior  to  the  amend- 
icent  of  1910,  are  still  in  force.^^^*^ 


had  reasonable  cause  to  believe  that  there 
was  such  intent,  without  inquiring  into  the 
actual  mental  attitude  of  the  person  from 
whom  he  receives  the  property  transferred. 
If  he  has  reasonable  cause  to  believe  that 
that  person  is  insolvent  and  has  also  reason- 
able cause  to  believe  that  the  effect  of  the 
transfer  will  be  to  enable  the  transferee 
to  obtain  a  greater  percentage  of  his  debt 
than  any  other  creditor  of  the  same  class, 
the  requirements  of  the  concluding  part  of 
section  60  are  fully  met.'* 

183.  Hardy  v.  Gray  (C.  C.  A.,  Ist  Cir.), 
16  Am.  B.  R.  387,  144  Fed.  922,  75  C.  C.  A. 
562;  In  re  First  Nat.  Bank  of  Louisville 
'C.  C.  A.,  6th  Cir.),  18  Am.  B.  R.  766,  155 
Fed.  100,  84  C.  C.  A.  16;  Tumi  in  v.  Bryan 
T.  C.  A.,  5th  Cir.),  21  Am.  B.  R.  319,  165 
Fed.  166,  91  C.  C.  A.  200,  21  L.  R.  A.  (N. 
S)  960;  Kimmerle  v.  Farr  (C.  C.  A.,  6th 
HrJ,  26  Am.  B.  R.  818. 

163a.  Rogers  v.  American  Halibut  Co. 
(Mass.  Sup.  Ct.).  31  Am.  B.  R.  576. 

leSb.  Ogdens  Reddish  (B.  C,  Ky.),  29 
Am.  B.  R.  531. 

Intent  to  prefer  immaterial. —  In  the 
case  of  Herron  Co.  v.  Moore  (C.  C.  A.,  9th 
^»i*K  31  Am.  B.  R.  221.  the  court  said: 
'Tn^ler  the  Bnnkruptov  Act.  section  60,  as 
^nionded  by  the  act  of  1910.  it  is  no  longer 


necessary,  in  order  to  establish  a  prefer- 
ence, to  prove  the  existence  of  the  debtor's 
intent  to  prefer.  It  is  sufficient  if  it  is 
shown  that  the  creditor  receiving  the  al- 
leged preference  payment  had,  at  the  time 
when  it  was  made,  reasonable  cause  to  be- 
lieve tha»t  the  bankrupt  was  insolvent,  and 
that  in  accepting  and  retaining  the  same 
he  would  receive  a  larger  per  cent,  of  hi«* 
debt  than  the  other  creditors  of  the  same 
class." 

Under  the  amendment  of  191d,  the  test 
of  a  preferential  payment  is,  whether  the 
person  receiving  the  payment,  or  to  be  bene- 
fitted thereby,  or  his  agent  acting  therein, 
at  the  time  the  payment  was  made,  had 
reasonable  cause  to  believe  that  in  accept- 
ing and  retaining  said  payment  he  would 
receive  a  larger  percentage  of  his  debt  tlian 
any  other  creditor  of  the  same  class.  In 
re  Harrison  Bros.  (D.  C,  Pa.).  28  Am.  B. 
R.  684. 

Notwithstanding  the  amendment  of  1910, 
the  element  of  reasonable  came  to  believe 
remains  as  a  fact  necessary  to  be  alleged 
and  proven.  Carey  v.  Donohue  (C.  C.  A., 
6th  Cir.),  31  Am.  B.  R.  210. 

163c.  Matter  of  Chicago  Car  Equ'pmont 
Co.  (C.  C.  A.,  7th  Cir).  31  Am.  B.  R    617. 

ie3d.  Debus  v.  Yates  (D.  C,  Ky.).  30  Am. 
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(3)  Actual  knowledge  not  required. —  The  cases  under  the  act  of 
1867  and  the  present  law,  as  amended,  permit  the  statement  tiiat  "reason- 
able cause  to  believe,"  does  not  require  proof  either  of  actual  knowledge  or 
actual  belief,  but  only  such  surrounding  circumstances  as  would  lead  an 
ordinarily  prudent  business  man  to  conclude  that  the  transfer  will  rei?ult 
in  a  preference.^**     The  creditor  must  have  such  a  knowledge  of  facts  as  to 


B.  R.  823,  in  whicb  case  the  court  exhauB- 
tively  discusses  the  subject  of  preferences 
prior  to  and  since  the  amendment  of  1903. 

164.  In  re  Jacobs  (Ref.,  La.),  1  Am.  B. 
R.  518;  In  re  Richards  (D.  C,  Wis.),  2 
Am.  B.  R.  518,  95  Fed.  258;  Crittenden  v. 
Barton,  5  Am.  B.  R.  775,  59  N.  Y.  App. 
Div.  555;  Sebring  v.  Wellington,  6  Am. 
B.  R.  671,  63  N.  Y.  App.  Div.  498;  Hackney 
V.  Raymond  Bros.  Clarke  Co.  (Sup.  Ct., 
Neb.),  10  Am.  B.  R,  213;  Sundheim  v. 
Ridge  Ave.  Bank  (D.  C,  Pa.),  15  Am.  B. 
R.  132,  138  Fed,  951;  In  re  Hines  (D.  C, 
Pa.),  16  Am.  B.  R.  495,  144  Fed.  543;  In 
re  Virginia  Hardwood  Mfg.  Co.  (D.  C, 
Ark.),  15  Am.  B.  R.  135,  139  Fed.  209;  In 
re  Armstrong  (D.  C,  Iowa),  16  Am.  B.  R. 
583,  145  Fed.  202;  Stevenson  v.  Milliken- 
Tomlinson,  13  Am.  B.  R,  201,  99  Me.  320; 
Suffel  V.  McCartney  Nat.  Bank,  16  Am.  B. 
R.  259,  127  Wis.  208,  106  N.  W.  837;  In  re 
Mills  Co.  (D.  C.  N.  Car.),  20  Am.  B.  R. 
501,  162  Fed.  42:  Rogers  v.  Fidelity  Sav. 
Bank  &  I^an  Co.  (D.  C.  Ark.),  23  Am.  B. 
R.  1.  172  Fed.  735;  Rogers  v.  American 
Halibut  Co.  (Mass.  Sup.  Ct.),  31  Am.  B.  R. 
578;  Buchanan  v.  Smith,  16  Wall.  277; 
Rison  v.  Knapp,  Fed.  Cas.  11,861;  In  re  Mc- 
Donough,  Fed.  Cas.  8,775;  Webb  v.  Sachs, 
Fed.  Cas.  17,325. 

Absolute  knowledge  of  insolvency  is  not 
required.  All  tliat  is  necessary  is  the  pos- 
session by  the  creditor,  at  the  time,  of  sucb 
information  relative  to  the  debtor's  affairs 
as  should  lead  a  reasonably  priulent  person 
to  conclude  that  the  property  of  the  debtor 
at  a  fair  valuation  would  not  be  sufficient 
to  pay  liis  debts.  In  re  Pfaffinger  (D.  C, 
Ky.i,  18  Am.  B.  R.  807,  154  Fed.  528; 
Getts  V.  Jancsville  Grocery  Co.  (D.  C, 
Wis.).  21  Am.  B.  R.  5,  163  Fed.  417. 

Knowledge  is  not  neces'='ary,  nor  even  be- 
lief, but  only  reasonable  cause  to  believe, 
which  is  a  very  different  thing.  Pratt  v. 
Columbia  Bank  (D.  C,  N.  Y.),  18  Am,  B. 
R.  406,  415,  157  Fed.  137.  Neither  knowl- 
edge nor  actual  belief  are  required  to  be 
sliown.  In  re  Xeill-Pinckney-Maxwell  Co. 
(D.  C.  Pa.).  22  Am.  B.  R.  401,  170  Fed. 
481;  Dulany  v.  Watrjramnn  (Sup.  Ct.,  Dist. 
Col,),  22  Am.  B.  R.  36,  37  Wash.  L.  Rep. 
370. 


It  is  sufficient  if  the  facts  brought  home 
to  the  person  sought  to  be  affected  are  such 
as  would  produce  action  and  inquiry  on 
the  part  of  "an  ordinarily  intelligent 
man"  (Grant  v.  Bank,  97  U.  S.  80);  "a 
prudent  business  man  "  (Bank  v.  Cook.  95 
U.  8.  343;  Toof  v.  Martin,  13  Wall.  40): 
"a  person  of  ordinary  prudence  and  dis- 
cretion" (Wager  v.  Hall,  16  Wall.  5^4: 
In  re  McDonald  (D.  C,  So.  Car.),  24  Am. 
B.  R.  446,  178  Fed.  487,  affd.  25  Am.  B.  R. 
948);  "an  ordinarily  prudent  man"  (In 
re  Eggert  fC.  C.  A.,  7th  Cir.],  4  Am.  B.  R. 
449.  102  Fed.  735;  McElvain  v.  Hardesty 
[C.  C.  A.,  2d  Cir.],  22  Am.  B.  R.  320,  16i* 
Fed.  320);  "a  prudent  man**  (Dutcher  v. 
Wright,  94  U.  S.  553) ;  "an  ordinarily  in- 
telligent and  prudent  business  man'* 
(Wright  V.  Rampter  [D.  C,  N.  Y.],  18  Am. 
B.  R.  355,  358,  152  Fed.  196). 

"  He  who  deliberately  shuts  his  eves  and 
ears  to  means  of  knowledge,  and  as  to  mat- 
ters which  he  says  *  he  is  not  interested  in/ 
has  reasonable  ground  to  believe  what  ordi- 
narily diligent  inquiry  could  ascertain."  In 
re  Coffey  (Ref.,  N.  Y.),  19  Am.  B.  R.  14S, 
168. 

It  has  been  held  that  a  creditor,  who 
receives  a  check  of  $4,000  on  the  day  before 
the  filing  of  an  involuntary  petition  against 
his  debtor,  a  corporation,  has  reasonable 
cause  to  believe  that  a  preference  was  in- 
tended. Wright  V.  Skinner  Manufacturing 
Co.  (C.  C.  A.,  2d  Cir.),  20  Am.  B.  R.  527, 
162  Fed.  315:  Morris  v.  Tannenbaum  (Ref.. 
N.  Y. ) ,  26  Am.  B.  R.  368. 

An  indirect  repurchase  by  a  creditor  of 
goods  to  the  amount  of  $1,475  from  an  in- 
solvent debtor  within  the  four  months' 
period,  and  a  resale  of  the  same  for  about 
J^1,000  is  a  preference,  and  the  creditor  will 
be  held  to  have  had  reasonable  cause  to  be- 
lieve that  such  was  the  intention.  In  re 
Andrews  (C.  C.  A.,  Ist  Cir.),  16  Am.  B.  R. 
387,  144  Fed,  922,  affg.  14  Am.  B.  R.  247. 

Where  a  creditor  takes  a  transfer  of  the 
residence  of  one  partner  within  the  four 
months'  period  and  a  short  time  before  bad 
taken  a  like  transfer  of  the  residence  of  the 
other  partner,  he  will  be  deemed  to  have 
had    reasonable   cause  to   believe   that  the 
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induce  a  reasonable  belief  of  his  debtor's  insolvency.^^  Notice  of  facta 
which  would  incite  a  person  of  reasonable  prudence  to  an  inquiry  under 
similar  circumstances  is  notice  of  all  the  facts  which  a  reasonably  diligent 
inquiry  would  develop/®^  If  a  creditor  accepts  a  transfer  under  circum- 
stances which  would  lead  a  man  of  ordinary  prudence  and  sagacity  to  be- 
lieve that  he  was  being  preferred  by  the  debtor,  over  other  creditors  of  the 
same  class,  without  making  investigation,  he  will  be  charged  with  all  the 
knowledge  which  he  would  have  acquired  had  he  performed  his  duty  in  this 


firm  was  insolvent.  Brewster  v.  Goff  (D.  C, 
Pa. ) ,  31  Am.  B.  R.  239,  164  Fed.  124. 

To  avoid  a  transfer  as  a  preference  •  it 
must  be  shown  that  the  transferee  had  rea- 
sonable cause  to  believe  a  preference  in- 
tended. Hussey  v.  Richardson -Roberts  Dry 
Goods  Co.  (C.  C.  A.,  8th  Cir.),  17  Am.  B. 
R.  511,  138  Fed.  598. 

166.  Huttig  Manufacturing  Go.  v.  £d*> 
wards  (C.  C.  A.,  8th  Cir.),  20  Am.  B.  R. 
349.  160  Fed.  619;  In  re  Houghton  Web 
Co.  (D.  C,  Mass.),  26  Am.  B.  R.  202;  Shale 
V.  Farmers'  Bank  ( Sup.  Ct.,  Kans. ) ,  25  Am. 

B.  R.  888,  citing  text. 

166.  Coder  v.  McPherson  (C.  C.  A.,  8th 
Cir.),  18  Am.  B.  R.  523,  152  Fed.  951; 
Pittsburg  Plate  Glass  Co.  v.  Gdwards   (C. 

C.  A.,  8th  Cir.),  17  Am.  B.  R.  447,  148  Fed. 
377:  In  re  Leader  (D.  C,  Ark.),  26  Am.  B. 
R.  668;  Collett  v.  Bronx  Nat.  Bank  (D.  C, 
X.  Y.),  29  Am.  B.  R.  454;  Herron  Co.  v. 
Moore  (C.  C.  A.,  9th  Cir.),  31  Am.  B.  R. 
221. 

Extent  of  inquiry. —  Facts  which  would 
put  an  intelligent  business  man  upon  in- 
quiry constitute  "  reasonable  cause  to  be- 
lieve," if  intent  to  prefer  would  be  dis- 
covered by  following  up  the  inquiry.  Stern 
V.  Paper  (D.  C,  N.  Dak.),  25  Am.  B.  R. 
451,  183  Fed.  228;  Tilt  v.  Citizens'  Trust 
Co.  (D.  C,  N.  J.),  27  Am.  B.  R.  320,  191 
Fed.  401,  affd.  29  Am.  B.  R,  906. 

Letters  and  telegrams  sent  by  a  debtor 
to  its  creditors,  which  merely  show  that  it  is 
in  embarrassed  circumstances  and  not  able 
to  meet  its  obligations  as  they  matured, 
do  not  constitute  notice  of  insolvency  within 
the  meaning  of  that  term  as  used  in  the 
Bankruptcy  Act,  but,  when  unaccompanied 
^>y  qualifying  circumstances,  are  sufficient 
to  put  the  creditor  upon  inquiry.  In  re 
Varley  &  Bauman  Clothing  Co.  (D.  C, 
Ala.),  26  Am.  B.  R.  840. 

Suggested  critical  embarrassment  of 
debtor. —  Within  the  four  months  prior  to 
''ankruptcy,  paymcnt«  had  been  made  by 
the  bankrupts  on   notes   for  a  lumber  ac- 


count which  had  frequently  gone  to  protest 
and  been  the  subject  of  constant  complaint. 
Notwithstanding  this,  the  claimants  had 
accepted  an  order  for  more  lumber  and  were 
about  to  fill  it,  when  they  learned  that  the 
bankrupts  were  in  difficulty  and  did  not 
do  so.  They  were  also  advised,  on  in<iuiry 
of  a  bank  where  the  bankrupts  were  in 
business,  that  their  condition  had  improved 
and  it  was  thought  that  they  would  pull 
through.  Held,  that  this  suggested  critical 
embarrassment  was  enough  to  put  claim^ 
ants  on  inquiry  and  tliat  their  claim  for 
the  balance  due  on  the  notes  could  not  be 
allowed  without  surrendering  the  payments 
received  during  the  four  months'  period 
which  constituted  voidable  preferences.  In 
re  Deutschle  (D.  C,  Pa.),  25  Am.  B.  R.  348, 
182   Fed.   435. 

AsaigBmont  of  accounts  by  corporation  to 
officer.-— Assignments  of  accounts,  made 
from  time  to  time,,  as  security  for  ante* 
cedent  debts,  by  a  corporation  to  its  presi- 
dent who  knew  or  should  have  known  that 
the  company  was  then  insolvent,  the  assignee 
permitting  the  company  to  collect  tlie  ac- 
counts so  assigned  and  use  the  proceeds  as 
it  saw  fit,  constitute  voidable  preferences 
under  section  60  of  the  Bankruptcy  Act. 
In  re  Richards,  Inc.  (D.  of  Col.  Sup.  Ct.), 
28  Am.  B.  R.  636. 

Mortgage  given  as  security  for  renewal 
note.-— Where  bankrupt  borrowed  a  sum  of 
money  from  a  bank  on  his  own  note,  which 
was  renewed  from  time  to  time,  and  a  few 
days  after  the  note  finally  became  due,  at  a 
time  when  he  was  in  financial  distress  which 
was  then  quite  generally  known,  executed  a 
mortgage  to  the  bank  for  the  amount  there- 
of, in  the  absence  of  satisfactory  explana- 
tion that  the  note  had  been  paid  at  the 
time,  it  will  be  presumed  that  the  mortgage 
was  given  as  security  for  the  old  loan,  so 
as  to  indicate  a  knowledge  on  the  part  of 
the  bank  of  bankrupt's  financial  uncertainty 
and  an  intent  to  secure  a  preference.  In  re 
Hirshowitz  (D.  C,  Pa-),  28  Am.  B.  R.  571. 
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rt^ard.^^^     A  creditor  is  not  chargeable  with  knowledge  such  as  could  only 
be  disclosed  by  the  bankrupt's  books  of  account  to  w^hich  the  creditor  had 

no  access.^^ 

(4)  Mbbe  guess  ob  suspicion  insufficient. —  There  must  be  sometiing 
more  than  a  mere  guess  or  suspicion.^®     The  creditor  is  not  to  be  chaiig&d 


167.  In  re  McDonald  (D.  C,  So.  Car.), 
184  Am.  B.  R.  446,  453,  178  Fed.  487,  aflfd. 
25  Am.  B.  R.  948. 

Loss  of  stock  by  fire  to  put  creditor  on 
inquiry.— In  the  case  of  In  re  Leader  (D. 
<:;.,  Ark.),  26  Am.  B.  R.  668,  674,  the  court 
said:     "  But  a  creditor  cannot  entirely  close 
his  eyes  and  stop  his  ears  in  order  to  keep 
himself    in    ignorance.      Payment    in    the 
•ordinary    course    of    business   by   a   going 
•concern   is  very  much  different  from  pay- 
ment by  a  concern  that  has  suspended  busi- 
ness and  is  in  course  of  liquidation.     This 
difference  is  emphasized  when  the  suspen- 
sion  has   been   caused   by   fire.     Anderson 
knew  facts  which  forced  upon  him  the  con- 
Tiction  that  the  partnership  was  insolvent, 
and  he  could  not  avoid  the  belief  that  the 
payment  of  the  order  would  constitute  a 
preference.     It  is  idle  to  declare  a  belief 
in  opposition  to  an  obvious  fact.    Dogmatic 
assertion  cannot  stand  in  the  face  of  posi- 
tive demonstration.     The  fact  that  the  en- 
tire stock  of  goods  of  the  partnership  had 
been   destroyed   was   in    itself   sufficient   to 
put  a  reasonably  prudent  creditor  on  notice. 
Anderson  knew  there  would  at  least  be  a 
loss   amounting   to   the  difference   between 
the  cash  value  of  the  goods  destroyed  which 
was  about  $13,000.00  and  the  amount  of  the 
insurance,  which  was  $7,000.00.     He  knew, 
«,s  a  result  of  the  fire,  that  there  was  a 
^depreciation  of  assets  in  the  neighborhood 
of  $6,000.00.     He  also  knew  that  the  loss 
had  not  been  adjusted,  and  must  have  real- 
ized that   it  was  within   the   probabilities 
that   the   amount   collected    would    be    less 
than    $7,000.00,    as    it    afterwards    turned 
out.'^ 

168.  In  re  Wolf  Co.  (D.  C,  Pa.),  21  Am. 
B.  R.  73,  164  Fed.  449,  affd.suft  nom.  Sharpe 
V.  AUender  (C.  0.  A.,  3d  Oir.),  22  Am.  B. 
R.  431,  170  Fed.  589. 

Examination  of  books. —  Where  at  the 
time  a  bank  received  a  chattel  mortgage  on 
hotel  equipment  as  security  from  bankrupt, 
its  cashier,  after  personally  inspecting  the 
hotel  equipment  and  bankrupt's  books, 
<»heokinjr  up  the  greater  part  of  bankrupt's 
liabilities  and  the  bills  of  cost  for  the  prop- 
erty, was  BRtisfied  that  banknipt  was  solv- 
ent, the  bank  hot'ame  entitled  to  the  benefit 


of  the  rule  that  reasonable  cause  to  believe 
that  a  transfer  and  the  effect  of  its  enforce- 
ment will  operate  as  a  preference  does  not 
exist  where  the  creditor  examines  the  debt- 
or's books  which  do  not  reveal  insolvency. 
Dougherty  v.  First  National  Bank  of  Can- 
ton <C.  C.  A.,  6th  Cir.),  28  Am.  B.  R.  263. 

169.  Off  V.  Hakes  (G.  C.  A.,  7th  Gir.),  15 
Axn.  B.  R.  696,  142  Fed.  864;  Carey  v.  Done- 
hue  (C.  C.  A.,  6th  Cir.),  31  Am.  B.  R.  210. 

Knowledge  inlOTed.*- Whether  or  not 
there  was  reasonable  oause  to  believe  that 
a  preference  was  intended  may  be  inferred 
from  all  the  facts  and  circumstances  of  the 
case,  but  their  determination  must  be  some- 
thing more  than  a  guess,  and  the  transferee 
must  have  had  more  than  reasonable  cause 
to  suspect.    Forbes  v.  Howe,  102  Mass.  427. 

The  court  in  In  re  Eggert  (C.  C.  A.,  7th 
Oir.),  4  Am.  B.  R.  449,  102  Fed.  735,  affir. 
3  Am.  B.  R.  541,  98  Fed.  843,  reviews  the 
authorities  very  exhaustively  and  comes  to 
the  following  conclusion,  per  Jenkins,  J.: 
**  The  resultant  of  all  these  decisions  we 
take  to  be  this:  That  the  creditor  is  not 
to  be  charged  with  knowledge  of  his  debt- 
or's financial  condition  from  mere  non-pay- 
ment of  his  debt,  or  from  circumstance*, 
which  give  rise  to  mere  suspicion  in  hi.< 
mind  of  possible  insolvency;  that  it  is  not 
essential  that  the  creditor  should  have  ac- 
tual knowledge  of  a  belief  in  his  debtor's 
insolvency,  but  that  he  should  have  rea- 
sonable cause  to  believe  his  debtor  to  be 
insolvent;  that  if  facts  and  circumstances 
with  respect  to  the  debtor's  financial  cou- 
dition  are  brought  home  to  him,  such  a« 
would  put  an  ordinarily  prudent  man  upon 
inquiry,  the  creditor  is  chargeable  with 
knowledge  of  the  facts  vifhich  such  inquiry 
should  reasonably  be  expected  to  disclose." 
This  case  was  followed  and  approved  in 
Stuart  V.  Farmers'  Bank  of  Cuba  City  (Sup. 
Ct.,  Wis.),  21  Am.  B.  R.  403,  177* K  W. 
820. 

In  the  case  of  Newman  v.  Tootle-Campbell 
Dry  Goods  Co.  (Mo.  Ct.  of  App.),  31  Am.  B. 
R.  399,  the  court  said:  "Judicial  expres- 
sions on  the  subject  of  what  will  and  what 
will  not  constitute  constructive  knowleds^ 
emphasize  the  distinction  between  notice  of 
facts  and  circumstances  which  would  incite 
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with  ^owledge  of  his  debtor's  financial  condition  from  mere  non-payment 
uf  his  debt,  or  from  cireumstances,  whicK  give  rise  to  mere  suspicion  in  his 
itind  of  possible  insolvency. "**  If  the  suspicion  is  based  upon  facts  which 
would  incite  an  intelligent  business  man  to  an  inquiry  which  would  have 
disclosed  that  the  tranS'fer  would  effect  a  preference,  it  is  equivalent  to 
'^  reasonable  cause  to  believe/'  within  the  meaning  of  the  section.^'^ 


a  man  of  ordinary  prudence  to  an  inquiry 
under  similar  circumstances  and  notice  of 
circumstances  that  would  merely  esQcite 
suspicion.  The  former  is  equivalent  to  no- 
tice of  all  the  facts  which  a  reasonably  dili- 
gent inquiry  would  disclose  (Coder  v.  Mc- 
Pherson  [C.  C.  A.,  8th  Cir.],  18  Am.  B.  R. 
523,  152  Fed.  951,  82  C.  C.  A.  99),  while  the 
latter  is  deemed  insufficient  to  constitute 
reasonable  cause  to  believe  that  a  preference 
is  intended,  and  will  not  put  the  creditor 
upon  inquiry." 

Suspicion  and  fear  alone  insufficient.— 
I^roof  of  knowledge  or  notice  of  facts  which 
give  a  creditor,  or  a  person  to  be  benefitted 
l)y  a  preference,  reasonable  cause  to  believe 
at  the  time  of  the  transfer  that  it  is  in- 
tended to  give  a  preference  thereby,  is  in- 
dispensable to  the  establishment  of  a  void- 
able preference.  Suspicion,  fear  and  facts 
that  arouse  suspicion  and  fear  in  the  mind 
<>f  the  creditor,  or  the  party  to  be  benefitted, 
i»ut  give  no  reasonable  ground  for  him  to 
believe  that  a  preference  is  intended  by  the 
transfer,  do  not  make  such  a  preference 
voidable.  Stem  v.  Paper  (C.  C.  A.,  8th 
Cir.),  28  Am.  B.  R.  592. 

170.  First  Nat.  Bank  of  Philadelphia  v. 
Abbott  (C.  C.  A.,  8th  Cir.),  21  Am.  B.  R. 
436,  165  Fed.  853. 

Suspicion  that  preference  will  result.— 
The  well-settled  rule  of  law  is  that  mere 
j^rounds  of  suspicion  that  a  debtor  is  in- 
solvent or  that  a  payment  made  by  him  is 
intended  to  create  a  preference  are  insuffi- 
cient to  establish  the  fact  that  the  creditor 
who  received  it  has  reasonable  cause  to  be- 
lieve that  a  preference  was  intended 
thereby.  There  must  be  substantial  evi- 
dence of  reasonable  grounds  for  such  belief. 
Sparks  v.  Marsh   (D.  C,  Ala.),  24  Am.  B. 

R.  280,  177  Fed.  739;  Grant  v.  National 
Bank.  97  U.  S.  80,  24  L.  Ed.  971;  Stucky 
V.  Masonic  Savings  Bank,  108  U.  S.  74,  2 
Sup.  (t.  219,  27  L.  Kd.  640;  Hussey  v. 
Richardson -Roberts  Dry  Goods  Co.  (C.  C. 
A.,  8th  Cir.).  17  Am.  B.  R.  511,  148  Fed. 
•■>98.  7S  C.  C.  A.  370;  Tumlin  v.  Bryan  (C. 
^-  A.,  5th  Cir.),  21  Am.  B.  R.  319,  lV)5  Fed. 
lf><^,  91  C.  C.  A.  200  21  L.  R.  A.  (N.  S.> 
%0:  First  National  Bank  v.  Abbott   (C.  C. 


A.,  8th  Cir.),  21  Am.  B.  R.  436,  165  Fed. 
852,  91  C.  C.  A.  538. 
In  Grant  v.  National  Bank,  97  U.  S.  80, 

24  L.  Ed.  971,  Mr.  Justice  Bradley,  speak- 
ing of  .the  provision  "having  reasonable 
cause  to  believe  such  person  insolvent"  in 
the  bankruptcy  act  of  1867,  said: 

"It  is  not  enough  that  a  creditor  has 
some  cause  to  suspect  the  insolvency  of 
his  debtor;  but  he  must  have  such  a  knowl- 
edge of  facts  as  to  induce  a  reasonable  be- 
lief of  his  debtor's  insolvency,  in  order  to 
invalidate  a  security  taken  for  his  debt. 
.  .  .  A  man  may  have  many  grounds  of 
suspicion  that  his  debtor  is  in  failing  cir- 
cumstances, and  yet  have  no  cause  for  a 
weU-grouxubed  belief  of  the  fact.  He  may 
be  unwilling  to  trust  him  further.  He  may 
feel  anxious  about  hia  claim  and  have  a 
strong  desire  to  secure  it,  and  yet  such 
belief  as  the  Act  requires  may  be  wanting. 
Obtaining  additional  security,  or  receiving 
payment  of  a  debt,  under  such  circum- 
stances, is  not  prohibited  by  the  law.  .  .  . 
Hence  the  Act,  very  wisely,  as  we  think,  in- 
stead of  making  a  payment  or  a  security 
void  for  a  mere  suspicion  of  the  debtor's 
insolvency,  requires,  for  that  purpose,  that 
his  creditor  should  have  some  reasonable 
cause  to  believe  him  insolvent.  He  must 
have  a  knowledge  of  some  fact  or  facts  cal- 
culated to  produce  such  a  belief  in  the  mind 
of  an  ordinarily  intelligent  man." 

Suspicion  and  fear,  and  facts  that  arouse 
suspicion  and  fear  in  the  mind  of  the  cred- 
itor, but  give  no  reasonable  ground  for  him 
to  believe  that  the  debtor  intends  a  prefer- 
ence by  his  payment  or  security,  do  not 
make  such  a  preference  voidable.  Powell  v. 
Gate  City  Bank  (C.  C.  A.,  8th  Cir.),  24  Am. 
B.  R.  316,  178  Fed.  609;  Kimmerle  v.  Farr 
(C.  C.  A.,  6th  Cir.) ,  26  Am.  B.  R.  818. 

It  is  not  enough  that  a  creditor  have 
f?omc  cause  to  suspect  the  insolvency  of  his 
debtor,  but  he  must  have  such  a  knowledge 
of  fact  as  to  induce  a  reasonable  belief  of 
his  debtor's  insolvency,  in  order  to  invali- 
date  a  security  taken  for  his  debts.  In  "o 
Carlile  (D.  C.,'n.  Car.),  29  Am.  B.  R.  373. 

171.  Stern   v.   Paper    (D.   C,  No.  Dak.), 

25  Am.  B.  R.  451,  183  Fed.  228. 
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(5)  Knowledge  of  insolvency. —  Prior  to  the  amendment  of  1910,  v^ 
make  a  transfer  such  a  preference  as  is  voidable  under  section  60-b  it  must 
have  been  actually  intended  on  the  debtor's  part,  or  there  must  have  existed 
what  the  law  regards  as  the  equivalent  of  such  an  actual  intent  on  his  part, 
and  such  an  intent  is  not  to  be  conclusively  presumed  from  the  jnere  fact  that 
the  debtor  knows  himself  to  be  insolvent^''^  The  amendment  of  1910  obviates 
the  requirement  of  proof  of  intent  on  the  part  of  the  debtor,  but  retains  the 
requirement  of  insolvency.  If  insolvency  is  knowii  to  exist,  or  if  the  creditor 
hiid  reasonable  cause  to  believe  that  it  existed,  he  will  be  presumed  to  hare 
"reasonable  cause  to  believe  that  the  enforcement  of  such  judgment  or 
ttansfer  would  effect  a  preference."  While  proof  of  belief  in  insolvency  is 
not  now  necessary,"'  the  element  of  insolvency  should  appear,  for  it  will  be 
impossible  to  show  that  there  is  a  reasonable  cause  to  believe  tjhat  a  pref- 
erence will  be  effected  by  the  transaction,  unless  it  is  shown  that  the  person 
receiving  it  ^ad  reasonable  cause  to  believe  that  the  debtor  was  insolvent.^'^ 
Knowledge  of  insolvency  is  not  necessary,  nor  even  a  belief,  but  simplv 
reasonable  cause  to  believe.^'*     Reasonable  cause  to  believe  a  preference  in- 


Effect    of  failure   to   make  inquiry.^  If 

the  degree  of  knowledge  is  such  as  to  en- 
gender fear  that  the  transfer  will  effect  a 
preference,  so  strong  that  the  preferred 
creditor  refrains  from  availing  himself  of 
the  means  at  hand  for  ascertaining  the 
truth,  in  order  to  keep  himself  in  the  dark 
in  regard  thereto  and  to  be  in  a  position 
to  claim  that  he  did  not  have  reasonable 
cause  to  believe  that  the  transfer  to  him 
would  work  a  preference,  the  case  is 
covered  by  the  statute.  Ogden  v.  Reddish 
(D.  C,  Ky.),  29  Am.  B.  R.  631. 

172.  In  re  Mayo  Contracting  Co.  (D.  C, 
Mass.),  19  Am.  B.  R.  551,  157  Fed.  469. 

173.  In  re  H.  C.  King  Co.  (D.  C,  Mass.), 
7  Am.  B.  R.  619,  113  Fed.  110.  But  see 
Des  Moines  Sav.  Bank  v,  Morgan  Co.,  12 
Am.  B.  R.  781,  123  Iowa,  433. 

174.  Ex  post  facto  knowledge  that  the 
debtor  was,  at  the  time  of  the  preference, 
insolvent  is  not  material,  nor  does  it  mat- 
ter, pc?*  8€y  what  knowledge  the  debtor  had 
on  the  subject.  The  test  is  whether  the 
creditor  who  is  charged  with  having  re- 
ceived a  voidable  preference  had  at  the  time 
of  receiving  it  such  information  as  ought 
to  have  led  a  reasonably  prudent  man  to 
the  conclusion  that  a  preference  was 
thereby  intended.  In  re  PfaflBinger  (D.  C, 
Ky.),  18  Am.  B.  R.  807,  154  Fed.  528; 
Hewitt  V.  Boston  Straw  Board  Co.  (Mass. 
Sup.  Ct.),  31  Am.  B.  R.  652. 

175.  Merchants'  National  Bank  v.  Cook, 
95  U.  S.  346,  24  L.  Ed.  412;  In  re  McDonald 


(D.  Cm  So.  Car.),  24  Am.  B.  R.  446,  ITS 
Fed.  487,  affd.  »5  Am.  B.  R.  948 ;  Shale  v. 
Farmers'  Bank  (Sup.  Ct.,  Kans.),  25  Am. 
B.  R.  888;  In  re  Gibson  (D.  C,  So.  Dak.i. 
37  Am.  B.  R.  401 ;  Dougherty  v.  First  Nat. 
Bank  (C.  C.  A.,  6th  Cir.),  28  Am.  B.  R.  263 

ReasooAble  cause  to  believe  insolvency.— 
Where  a  preference  is  given,  the  transac- 
tion is  voidable  by  the  trustee,  if  there  are 
sufficient  facts  and  circumstances  having' 
significance  in  reference  to  the  debtor's 
financial  condition,  brought  home  to  the 
preferred  creditor  or  which  he  must  or 
ought  to  have  seen  or  known,  to  put  bim 
on  Inquiry,  which,  followed  up,  would  in- 
form him  of  the  insolvency.  Spencer  ^. 
Nekemoto  (D.  C,  Hawaii),  24  Am.  B.  B 
517. 

A  creditor  cannot  be  said  to  have  had 
reasonable  cause  to  believe  a  preference  i^ 
eflFected  unless  the  evidence  shows  that  he 
knew,  or  ought  to  have  known,  the  sub- 
stantial truth  as  to  the  bankrupt's  finan- 
cial condition.  In  re  Houghton  Web  Co. 
(D.  C,  Mass.),  26  Am.  B.  R.  202. 

Inquiry  of  debtor  as  to  financial  condi- 
tion.—  Where  the  duty  of  inquiry  as  to  his 
debtor's  solvency  is  imposed  upon  a  cred- 
itor, it  is  not  met  by  inquiry  alone  of  the 
debtor  whose  answer,  in  the  circumstancp? 
of  the  case,  could  readily  have  been  found 
to  be  untrue.  McGirr  v.  Humpheys  Gro- 
cery Co.  (D.  C,  Ohio),  26  Am.  B.  R.  518. 

Merely  cursory  inquiries  made  of  t<if 
bankrupt  as  to  his  financial  condition  d> 
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tended  will  be  imputed  where  the  circumstanoes  are  such  that  the  creditor 
must  have  known  the  puiTX)ee  and  effect  of  the  tran»fer."^*  But  payments 
made  by  the  debtor,  even  while  insolvent,  and  received  by  the  creditor,  with- 
out any  intent  to  injure  the  other  creditors  is  not  a  voidable  preference. ^'^ 
Thus,  where  a  bankrupt,  prior  to  adjudication  makes  small  payments  on 
outlawed  debts  for  the  purpose  of  reviving,  the  persons  receiving  such  pay- 
ments having  no  reasonable  cause  to  believe  that  preferences  would  result, 
such  payments  are  not  fraudulent  as  to  the  other  creditors  and  may  pot  be 
avoided  as  preferences."^  It  has  been  held  suflScient  that  a  transfer  of  the 
insolvent's  ,prof  "rty  is  made,  which  has  the  effect  to  give  a  preference,  and 
that  the  party  who  receives  it  has  reasonable  cause  to  believe  that  it  is  in- 
tended by  tlie  party  who  procures  the  transfer,  or  who  gives  to  the  transfer 
the  effect  of  a  preference,  that  it  should  have  that  effect,  althou^  the  insolvent 
is  innocent  of  that  intention."^  Whether  or  not  the  creditor  has  reasonable 
cause  to  believe  the  debtor  insolvent  is  a  question  of  fact  "^  for  the  jury,  and 
where  the  evidence  justified  a  submission  of  the  question,  the  finding  of  the 
jury  is  not  reviewable."^  Where  the  referee  and  bankruptcy  court  have  con- 
sidered the  conflicting  evidence  as  to  the  reasonable  cause  to  believe  that  a 
preference  was  intended,  their  finding  should  not  be  disturbed,  unless  it 
clearly  appears  that  they  have  fallen  into  some  error  of  law  or  have  committed 


not  meet  the  requirement  as  to  investiga- 
tion. Gering  v.  Leyda  (C.  C.  A.,  8th  Cir.), 
26  Am.  B.  R.  137. 

175a  Wilson  v.  Mitchell- Woodbury  Co. 
(Maas.  Sup.),  31  Am.  B.  R.  837. 

1?6.  In  re  First  Nat.  Bank  of  Louisville 
(C.  C.  A.,  6th  Cir.),  18  Am.  B.  R.  766,  155 
Fed.  100;  Hardy  v.  Gray  (C.  C.  A.,  1st 
Cir.),  16  Am.  B.  R.  387,  144  Fed.  922; 
Tumlin  v.  Bryan  (C.  C.  A.,  5th  Cir.),  21 
Am.  B.  R.  319,  165  Fed.  166. 

Payments  on  notes  during  insolvency. — 
Wliere  the  only  thing  to  affect  claimants 
holding  notes  of  the  bankrupts  with  notice 
of  the  bankrupts'  insolvency  was  the  fact 
that  during  the  year  prior  to  bankruptcy 
these  notes  had  gone  to  protest  w^ith  con- 
siderable frequency,  that  was  insufficient 
to  render  payments  made  on  such  notes 
during  the  four  months'  period  voidable  as 
preferences,  particularly  where  claimant 
had  gone  to  see  the  bankrupts  about  one 
of  these  protested  notes  and  had  been  told 
that  the  plant  was  under  better  manage- 
ment and  that  in  the  future  bankrupts 
would  be  able  to  pay  their  bills  more 
promptly.  In  re  Deutschle  &  Co.  (D.  C, 
Pa.).  25  Am.  B.  R.  348,  182  Fed.  435. 

176a.  In  re  Banks  (D.  C,  N,  Y.),  31  Am. 
B.  K.  270. 

177.  Benedict  v.  Dcshel,  11  Ara.  B.  R.  20, 


177  N.  Y.  1;  Parker  v.  Black  (D.  C,  N.  Y.), 
16  Am.  B.  R.  202,  143  Fed.  560.  Compare 
In  re  Andrews  (C.  C.  A.,  1st  Cir,),  16  Am. 
B.  R.  387,  144  Fed.  922,  holding  in  effect 
that  it  is  necessary  to  show  that  the  debtor 
actually  intended  to  give  a  preference,  un- 
less there  exists  what  the  law  regards  as 
the  equivalent  thereof;  otherwise  the  rea- 
sonable cause  to  believe  that  there  was  such 
intention  cannot  exist. 

178.  Hackney  v.  Raymond  Bros.  Clarke 
Co.  (Sup.  Ct.,  Nebr.),  10  Am.  B.  R.  213; 
Laundry  v.  First  Nat.  Bank  (Sup.  Ct., 
Kan.),  11  Am.  B.  R.  223;  Deland  v.  Miller 
&  Cheney  Bank,  11  Am.  B.  R.  744,  119 
Iowa,  368;  In  re  Andrews  (D.  C,  Mass.), 
14  Am.  B.  R.  247,  135  Fed.  599;  Thomas  v. 
Adelman  (D.  C,  N.  Y.),  14  Am.  B.  R.  510, 
136  Fed,  973 ;  Upson  v.  Mount  Morris  Bank, 
14  Am.  B.  R.  6,  103  N.  Y.  App.  Div.  367; 
Wetstein  v.  Franciscus  (C.  C.  A.,  2d  Cir.), 
13  Am.  B.  R.  326,  133  Fed.  900;  Turner  v. 
Fisher  (D.  C,  Cal.),  13  Am.  B.  R.  243,  133 
Fed.  594;  and  is  not  reviewable  by  the  Su- 
preme Court.    Kaufman  v.  Tredway,  12  Am. 

B.  R.  682,  195  U.  S.  271. 

179.  Ridge   Ave.   Bank   v.   Sundlieim    (C. 

C.  A.,  3d  Cir.),  16  Am.  B.  R.  863.  145  Fed. 
798;  Coleman  v.  Decatur  Egg  Case  Co.  (C. 
C.  A.,  8th  Cir.),  26  Ahl  B.  R.  248,  251; 
Utah  Assn.  of  Credit  Men  v.  Boyle  Furni- 
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some  serious  mistake  of  fact  in  reaching  their  conclusion.^  It  has  been  held 
that  it  is  not  necessary  for  a  creditor  to  know  or  have  reasonable  cause  to 
believe  that  the  debtor  was  insolvent,  where  a  mortgage  or  pledge  is  made, 
within  the  four  months'  period,  to  secure  an  antecedent  debt^^  Where  the 
creditor  knew  that  the  debtor's  business  was  bad,  and  it  was  necessarv  u» 
continually  press  the  debtor  for  payment,  the  creditor  may  be  said  to  have 
had  reasonable  cause  to  believe  that  the  debtor  was  insolvent  and  that  a 
preference  was  intended.^"  A  bank  may  loan  money  on  a  bill  of  sale  of  the 
debtor's  property  to  permit  him  to  compromise  with  his  creditors  and  to  go 
on  with  his  business,  where  upon  inycBtigation  it  appears  that  the  debtor  has 
sufficient  property  to  pay  his  debts."*  The  fact  that  most  of  the  banknipf s 
indebtedness  to  a  creditor  was  past  due  at  the  time  of  a  payment  on  account 
within  the  four  months'  period  is  not  sufficient  to  charge  the  creditor  with 
notice  of  the  bankrupt's  insolvency,  and  that  a  preference  was  intended.^*^ 
Where  in  an  action  to  recover  a  preference  the  complaint  alleges  that  the 
defendant  had  reasonable  cause  to  believe  that  his  debtor  was  insolvent,  an 
averment  in  defense  that  the  defendant  had  no  knowledge  of  the  debtor's 
insolvency  is  insufficient.^^     The  reasonable  cause  to  believe  must  have  ex- 


ture  Co.  (Sup.  Ct.,  Utah),  26  Am.  B.  R. 
867;  Shale  v.  Farmers'  Bank  (Sup.  Ct., 
Kane.),  25  Am.  B.  R.  888. 

180.  Coder  v.  Arts  (C.  C.  A.,  2d  Cir.), 
18  Am.  B.  R.  523,  152  Fed.  943;  First  Nat. 
Bank  of  Philadelphia  v.  Abbott  (C.  C.  A., 
8th  Cir.),  21  Am.  B.  R.  436,  165  Fed.  853. 

Findings  of  fact  as  to  an  alleged  voidable 
preference  by  a  trial  court,  after  considera- 
tion of  conflicting  evidence,  will  be  pre- 
sumed to  be  correct,  and  this  presumption 
is  materially  strengthened  by  the  master's 
prior  findings  to  the  same  eflfect.  Boswell 
National  Bank  \.  Simmons  (C.  C.  A.,  8th 
Cir.),  26  Am.  B.  R.  865. 

181.  In  re  Mills  Co.  (D.  C,  N.  Car.),  20 
Am.  B.  R.  501,  162  Fed.  42;  In  re  Bailey 
&  Son  (D.  C,  Pa.),  21  Am.  B.  R.  911. 

182.  Thomas  v.  Adelman  (D.  C,  N.  T.), 
14  Am.  B.  R.  510,  136  F^d.  973.  The  mere 
fact  of  taking  security  is  not  of  itself  suffi- 
cient to  show  knowlcdfrc.  Matter  of  Alden 
(Ref.,  Ohio),  16  Am.  B.  R.  362.  Where  a 
teller  of  a  bankrupt  bank  cashes  his  own 
clieck  against  the  funds  of  the  bank,  he 
will  be  held  to  have  had  knowledge  of  the 
insolvency  of  the  bank,  and  the  transaction 
constitutes  a  preference.  In  re  Plant 
(D.  C,  Ga.),  17  Am.  B.  R.  272,  148  Fed. 
37. 

A  debtor's  fear  about  his  credit  should 
put  a  pressing  creditor  upon  inquiry  as  to 
the  situation  of  it  and  the  necessity  for  it. 
TJo  cannot  neglect  to  investigate,  be  intent 


on  security,  and  purposely  ignorant  and 
blind,  or  intend  to  be,  of  his  circumstances 
until  after  he  gets  the  security,  and  escape 
being  held  to  have  had  reason  to  believe 
what  the  effect  of  the  giving  of  it  will  be. 
In  re  Coffey  (D.  C,  N.  Y.),  19  Am.  B.  R. 
148,  165.  See  Dean  v.  Davis  (C.  C.  A.,  4th 
Cir.),  31  Am.  B.  R.  808,  where  the  credits 
receiving  the  presence  was  urged  to  loan 
the  money  to  meet  a  very  urgent  demand. 

183.  In  re  Bartlett  (D.  C,  Pa.),  22  Am. 
B.  R.  891,  172  Fed.  679;  Shelton  v.  First 
Nat.  Bank  of  Mannsville  (Sup.  Ct.,  Okl.). 
27  Am.  B.  R.  587. 

184.  In  re  Coodhile  (D.  C  Iowa).  12 
Am.  B.  R.  374,  130  Fed.  782.  In  this  case 
the  court  laid  down  the  rule  that  under  the 
present  law  the  condition  of  the  debtor's 
affairs  must  be  known  to  be  such  that 
prudent  business  men  would  conclude  that 
the  aggregate  of  the  debtor's  property,  at 
a  fnir  valuation,  was  not  sufficient  to  pay 
his  debts,  before  there  is  a  reasonable  canse 
to  believe  that  the  debtor  is  insolvent,  and 
that  a  preference  would,  therefore,  be  the 
result  of  a  payment  while  in  such  condi- 
tion. See  Bardes  v.  First  Nat.  Bank.  12 
Am.  B.  R.  771,  122  Iowa,  443;  Butler  Pa- 
per Co.  V.  Goembel  fC.  C.  A.,  7th  Cir.K  16 
Am.  B.  R.  26.  143  Fed.  295;  First  Nat. 
Bank  of  Philadelphia  v.  Abbott  (C.  C.  A., 
8th  Cir.),  21  Am.  B.  R.  436,  165  Fed.  853. 

185.  Plummer  v.  Myers  (D.  C  Pr.).  !♦ 
Am.    B.   R.    805,   137  Fed.    660;    American 
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isted  either  before  or  at  the  time  the  payment  was  made;  so  where  a  note 
payable  at  a  bank  was  "certified  "  as  paid  out  of  the  bankrupt's  deposits  in 
the  bank  on  the  day  of  maturity,  and  the  same  day  the  creditor  was  informed 
asi  to  the  bankrupt's  insolve^ncy,  evidence  showing  that  the  note  was  certified 
prior  to  receiving  such  information  will  disprove  the  intent  to  prefer. ^*^ 

(6)  Purpose  and  effect  to  be  considered. —  Courts  cannot  permit  to 
be  done  by  indirection  what  the  law  forbids  to  be  directly  done,  and,  without 
regard  to  the  form,  they  consider  the  purpose  and  effect  of  the  transaction 
however  devious  the  ways  by  which  it  is  accomplished.^*  Under  the  former 
law^  any  transfer  out  of  due  course  of  trade  was  privia  facie  evidence  of 
f  i-aud ;  ^  even  in  the  absence  of  this  provision,  the  same  rule  probably  applies 
tc  preferences  under  the  law  of  1898.^^  The  amendment  of  1903  provided 
ill  effect  that,  in  order  to  make  a  payment  a  preference,  it  must  have  been 
made  by  the  debtor  with  intent  to  prefer,  and  the  creditor  who  received  it 
imist  have  had  reasonable  cause  to  believe  that  a  preference  was  intended,^*^ 
and  the  amendment  of  1910  has  still  further  emphasized  the  importance  'of 
the  effect  of  the  payment,  by  making  it  a  preference,  if  the  creditor  receiving 
it  had  reasonable  cause  to  believe  that  a  preference  would  be  thereby  effected. 

(7)  Evidence  of  reasonable  cause  to  believe. —  Where  there  is  no 
evidence  tending  to  show  that  a  creditor  had  reasonable  cause  to  believe  that 
payments  made  by  the  bankrupt  would  result  in  a  preference  a  recovery 
cannot  be  had ;  ^  the  law  presumes  that  such  payments  are  legal  and  the 
burden  of  proof  is  on  the  trustee,  seeking  to  recover  them,  to  overcome  this 
presumption.^*^     This  burden  may  be  shifted  to  the  person  to  whom  the 


Lumber,  etc.,  Co.  v.  Taylor   (C.  C.  A.,  3d 
Cir.i.  14  Am.  B.  R.  231,  137  Fed.  321. 

185a.  Matter  of  Frazin  and  Oppenheim 
(C.  C.  A.,  2d  Cir.),  29  Am.  B.  R.  214. 

186.  Roberts  v.  Johnson  (C.  C.  A.,  4th 
Cir.),  18  Am.  B.  R.  132,  136,  151  Fed.  567, 
570;  Wickwire  v.  Webster  City  Bank  (Sup. 
Ct.,  Iowa),  27  Am.  B.  R.  157;  Johnson  ▼. 
Hanley  Hoye  Co.  (D.  C,  R.  I.),  26  Am.  B. 
R-  748;  Morris  v.  Tannenbaum  (Ref.,  N. 
Y.),  26  Am.  B.  R.  368;  In  re  McDonald  & 
Sons  (D.  C,  S.  Car.),  24  Am.  B.  R.  446,  178 
Fed.  487,  affd.  25  Am.  B.  R.  948. 

187.  Act  of  1867,  §  35,  R.  S.  §  6130. 

188.  Walbnin  v.  Babbit,  16  Wall.  577. 
Compare  In  re  Eggert  (D.  C,  Wis.),  3  Am. 

B.  R.  541,  98  Fed.  843 ;  In  re  Andrews  (C. 

C.  A.,  ist  Cir.),  16  Am.  B.  R.  387,  144  Fed. 
922. 

189.  Rutland  Co.  Nat.  Bank  v.  Graves 
<I>.  C,  Vt.),  19  Am.  B.  R.  446,  156  Fed. 
168. 

190.  Keith  v.  Gettysburg  Nat.  Bank,  10 
Am.  B.  R,  762,  23  Pa.  Super.  Ct.  14;  In  re 
^>ill?ickney-MaxwelI  Co.  (D.  C,  Pa.),  22 
Am.  B.  R,  401,  170  Fed.  481. 


191.  See  Deland  v.  Miller  &  Cheney  Bank, 
11  Am.  B.  R.  744,  119  Iowa,  368;  Getts  v. 
Janesville  Grocery  Co.  (D.  C,  Wis.),  21  Am. 
B.  R.  5,  163  Fed.  417. 

Reasonable  cause  to  beliere  must  be 
proven. —  The  plaintiff  must  prove,  in  order 
to  establish  his  cause  of  action,  that  when 
the  creditor  received  the  payment  he  had 
reasonable  ground  to  believe  that  it  was 
intended  as  a  preference.  Benedict  v. 
Deshel,  11  Am.  B.  R.  29,  177  N.  Y.  1;  In  re 
Leach  (C.  C.  A.,  6th  Cir.),  22  Am.  B.  R. 
600,  171  Fed.  622;  Harder  v.  Clark  (City 
Ct.,  N.  Y.),  23  Am.  B.  R.  756,  66  Misc.  584; 
Reber  v.  Schulman  &  Bro.  (D.  C,  Pa.),  24 
Am.  B.  R.  782,  179  Fed.  574,  affd.  25  Am. 
B.  R.  475;  Kimmerle  v.  Farr  (C.  C.  A.,  6th 
Cir.),  26  Am.  B.  R.  818,  823,  189  Fed.  295, 
citing  text;  Jackson  v.  Sedgwick  (D.  C, 
X.  v.),  26  Am.  B.  R.  836. 

Burden  of  proof  of  elements  of  a  voidable 
preference. —  In  order  to  recover  an  alleged 
preference  a  trustee  in  bankruptcy  must 
show  by  a  preponderance  of  evidence  (1) 
that  the  alleged  preferential  transfer  was 
made  within   four   months  of   the   filing  of 
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transfer  was  made,  ivhere  it  appears  that  the  parties  are  relatives  and  the 
circumstances  were  such  as  to  put  the  transferee  upon  hi»  guard.^^  Paj- 
nients  by  a  concern  which  has  suffered  a  complete  lose  of  its  stock  of  good?, 
and  has  suspended  business  and  is  in  course  of  liquidation,  are  presumptivelv 
made  for  the  purpose  of  pi-eforence/®'  The  unrequested  repayment  of  a  loan, 
with  a  letter  stating  that  the  money  can  no  longer  be  used,  is  not  sufficient 
alone  to  establish  reasonable  cause  to  believe  that  a  preference  will  be 
effected.^**  Evidence  that  a  judgment  was  paid  out  of  the  proceeds  of  the 
sale  of  real  estate  in  an  effort  to  obtain  funds  to  accomplish  q  compromise 
with  creditors,  of  the  bankrupt,  which  was  abandoned  because  of  the  insanity 
of  the  bankrupt,  the  transaction  appearing  to  have  been  in  good  faith,  does  not 
show  that  a  preference  was  intended  or  that  the  payment  was  accepted  in  the 
belief  that  a  preference  would  result.^'^  What  constitutes  reasonable  cause 
to  believe  may  depend  upon  the  circumstances  of  the  case;  direct  evidence  is 
not  essential."*^ 

(8)  Sale  of  entire  stock. —  The  sale  of  an  entire  stock  of  goods  of  a 
retail  merchant  is  a  suspicious  circumstance  per  se,  naturally  calculated  to 
put  the  purchaser  on  inquiry.^^  Such  a  purchase  is  presimaptively  question- 
able, and  casts  the  burden  of  proof  on  the  purchaser  to  show  that  he  had  no 
potice  of  facts  or  circumstances  sufficient  to  arrest  his  attention,  puts  him  on 
inquiry,  and  requires  him  to  use  such  means  of  knowledge  as  were  at  hand 


the  petitions  in  bankruptcy;  (2)  that  bank- 
rupt was  insolvent  at  the  time  of  the 
transfer  within  the  provisions  of  the  bank- 
ruptcy act;  (3)  that  the  creditor  knew,  or 
had  reasonable  cause  to  believe,  that  bank- 
rupt was  insolvent  and  tliat  such  transfer 
was  intended  as  a  preference;  and  (4)  that 
the  eflfect  of  the  transfer  was  to  give  the 
preferred  creditor  a  greater  percentage  of 
ills  claim  than  other  creditors  of  the  same 
class  could  obtain  from  the  bankrupt's 
estate  if  the  transfer  is  permitted  to  stand. 
Utah  Assn.  of  Credit  Men  v.  Boyle  Fruni- 
ture  Co.  (Sup.  Ct.,  Utah),  26  Am.  B.  R. 
867. 

192.  Iir  re  Sanger  (D.  C,  W.  Va.),  22 
Am.  B.  R.  145,  169  Fed.  722,  in  which  case 
it  appeared  tliat  a  sister-in-law  of  one  of 
two  partners  loaned  him  money  on  several 
occasions,  upon  the  understanding  that  se- 
curity would  be  given  therefor,  and  loss 
than  a  month  prior  to  his  adjudication  she 
rec(  ived  a  promissory  note  of  the  firm,  se- 
cured by  a  deed  of  trust  upon  certain  per- 
s.)nal  property,  and  it  was  held  that  the 
burden  is  upon  her,  in  seeking  to  establish 
a  lien  under  said  deed,  to  show  that  the 
transiiction  was  in  good  faith  and  witliont 
knowh'dge  on  her  part  of  tlie  jrr*intor's  in- 
solvency. 


193.  In  re  Leader  (D.  C,  Ark.),  26  Am. 
B.  R.  66S,  674. 

194.  Wright  V.  Sampter   (D.  C,  N.  Y.). 

18  Am.  B.  R.  355,  358,  152  Fed.  196. 
194a.  Templeton  v.  Wallens  (C.  C.  A.,  2d 

Cir.),  29  Am.  B.  R.  208. 

195.  Whitwell  v.  Wright  (N.  Y.,  App. 
Div.),  23  Am.  B.  R.  747,  136  App.  Div.  246: 
Coleman  v.  Decatur  Egg  Case  Co.  (C.  C. 
A.,  8th  Cir.),  26  Am.  B.  R.  248. 

196.  In  re  Knopf  (D.  C,  S.  Car.),  16  Am. 
B.  R.  432,  146  Fed.  109;  Dokken  v.  Pa?e 
(C.  C.  A.,  8th  Cir.),  17  Am.  B.  R.  228,  147 
Fed.  438;  Allen  v.  McMannes  (D.  C,  WisJ. 

19  Am.  B.  R.  276,  156  Fed.  615;  McElvain 
V.  Hardesty    (C.  C.   A.,  8th  Cir.),  22  Am. 
B.   R.   320,   169   Fed.   32;    Gering  v.  Leyda 
(C.  C.  A.,  8th  Cir.),  26  Am.  B.  R.  137. 

Sale  of  entire  stock  of  goods. —  Where  a 
creditor  after  repeated  efforts  to  secure  pay- 
ment of  his  claim  of  $13,000,  finally  went 
to  the  bankrupt's  place  of  business,  and 
being  told  by  the  banknipt  that  he  was 
unable  to  pay  a  cent,  persuaded  the  bank- 
rupt to  "  sell "  him  practically  the  entire 
stock  in  trade,  and  the  creditor  made  no 
effort,  by  examination  of  books  or  questions 
to  the  bankrupt,  to  ascertain  the  financial 
condition  of  the  latter,  there  was  evidence 
ppon   which    a   jury   might    find    that  the 
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in  order  to  learn  whether  the  seller  is  not  in  financial  diflSculty,  and  whether 
a  genei-al  statement,  such  ae  that  the  book  accounts  are  insufficient  to  pay  the 
mercantile  creditors,  was  true/^ 

d.  Belief  or  knowledge  of  agent  or  attorney. —  Here  the  statute  states  the 
rule  of  law,  i.  e.,  that  any  knowledge  possessed  by  the  agent  of  the  creditor 
may  be  imputed  to  Uie  latter  ;^^^  but  not  if,  when  acquired,  the  agent  was 
acting  in  his  .own  interest.^^^  This  general  rule  extends  to  such  agents  as 
attorneya-at-law,^^  but  not  where  the  attorney  acquired  it  while  acting  as 
attorney  for  the  debtor;  ^^  to  sub-agents,^^^  but  not,  it  seems,  to  attorneys  of 


creditor  at  the  time  of  receiving  the  trans- 
fer had  reasonable  cause  to  believe  a  prefer- 
ence was  intended  to  be  given  him.  Cole- 
man F.  Decatur  Egg  Case  Co.  (C.  C.  A., 
Sth  Cir.),  26  Am.  B.  R,  248. 

Effect  of  sale  of  bankrupt's  stock  of 
goods;  payment  to  release  svrety  of  co- 
maker of  bankrupt's  note. —  Where  bank- 
rupt within  the  four  months'  period,  while 
insolvent,  and  with  intent  to  give  a  prefer- 
ence, which  intent  was  known  to  defendant, 
<<old  to  defendant  his  entire  stock  of  goods 
and  with  the  proceeds  took  up  a  note,  for 
the  amount  of  which  defendant  was  bound 
to  indemnify  bankrupt's  co-maker,  the 
transfer  was  such  that  defendant  was 
"benefited  thereby"  within  the  meaning  of 
I  60  of  the  bankruptcy  act,  so  as  to  render 
it  a  voidable  preference,  which  the  trustee 
in  bankruptcy  could  recover  in  an  action 
brought  therefor,  wherein  the  complaint  al- 
leged that  defendant  had  received  a  pref- 
erence, not  in  the  disposition  of  the  pro- 
ceeds of  the  sale,  but  in  the  disposition  of 
the  stock  itself.  Huntington  v.  Baskerville 
(C.  C.  A.,  Sth  Cir.),  27  Am.  B.  R.  219. 

197.  Allen  v.  McMannes  (D.  C,  Wis.), 
19  Am.  B.  R.  276,  280,  156  Fed.  615,  and 
cases  cited;  Dean  v.  Davis  (C.  C.  A.,  4th 
Cir.),  31  Am.  B.  R.  808. 

198.  Rogers  v.  Palmer,  102  U.  S.  263; 
^age  V.  Wynkoop,  Fed.  Gas.  12,215.  See 
also  Babbitt  v.  Kelley,  9  Am.  B.  R.  335,  95 
Mo.  App.  529,  70  S.  W.  384 ;  Off  v.  Hakes 
fC.  C.  A.,  7th  Cir.),  15  Am.  B.  R.  696,  142 
Fed.  364;  In  re  Nassau  (Ref.,  Pa.),  15  Am. 
B.  R.  793,  140  Fed.  912;  In  re  Hughes 
fD.  C,  K.  Y.),  25  Km.  B.  R.  553,  183  Fed. 


Knowledge  of  trustee  of  township  im- 
puted to  townahip;  scope  of  trustee's  du- 
ties.—  Knowledge  of  the  insolvency  of  the 
treasurer  of  a  township  and  of  his  indebted* 
ness  to  the  township  by  reason  of  defalca- 
tion coming  to  one  of  the  trustees,  a  brother 


of  the  insolvent  treasurer,  is  deemed  to 
have  come  to  such  trustee  officially  and  is 
imputable  to  the  'township.  But  wheri^ 
such  trustee  has  knowledge  of  and  partici- 
pates in  a  scheme,  where  by  means  of  the 
transfer  of  his  homestead  in  fraud  of  other 
creditors,  the  Insolvent  treasurer  pays  his 
indebtedness  to  the  township  and  thereby 
gives  a  preference,  such  fraudulent  act. 
being  without  the  scope  of  the  trustee's 
official  duties,  will  not  be  deemed  to  be  the 
act  of  the  township,  in  the  absence  of 
formal  direction  of  the  board  of  trustees 
as  an  organization.  Painter  v.  Township 
of  Napoleon  (D.  C-,  Ohio),  26  Am.  B.  R. 
324. 

199.  Crooks  v.  People's  Bank,  3  Am.  B. 
R.  238,  46  N.  Y.  App.  Div.  335,  61  N.  Y. 
Supp.  604;  Rogers  v.  American  Halibut  Co. 
(Mass.  Sup.  Ct.),  31  Am.  B.  R.  576. 

200.  In  re  Ebert  (Ref.,  Wis.),  1  Am.  B. 
R.  340;  In  re  Dunavant  (D.  C,  N.  Car.), 
3  Am.  B.  R.  41,  96  Fed.  542;  Rogers  v. 
Palmer,  102  U.  S.  263;  Vogle  v.  Lathrop^ 
Fed.  Cas.  16,985 ;  Brown  v.  Jeflferson  County 
Bank,  9  Fed.  258;  Hewitt  v.  Boston  Straw 
Board  Co.  (Mass.  Sup.  Ct.),  31  Am.  B.  R. 
652. 

■ 

Knowledge  of  creditor's  agent  of  proposed 
asttgnineiit.^*  Where  bankrupt  gave  a  mort- 
gage to  a  creditor  to  secure  a  pre-existing 
debt,  which  was  withheld  from  record  by 
the  mortgagee's  attorney,  for  ten  days,  the 
fact  that  before  the  motgage  was  recorded 
bankrupt  spoke  to  the  mortgagee's  attorney 
about  making  an  assignment,  which  he  did, 
in  fact,  subsequently  make,  is  sufficient  to 
charge  the  mortgagee  with  reasonable  cause 
to  believe  that  the  mortgage  would  operate 
as  a  preference.  Ogdon  v.  Reddish  (D.  C., 
Ky.),  29  Am.  B.  R.  531. 

201.  In  re  Ebert  (Ref.,  Wis.),  1  Am.  B. 
R.  340;  Mayor  v.  Herniann,  Fed.  Cas.  9,344; 
The  Distilled  Spirits,  U  Wall.  355. 

202.  Storrs  v.  Citv  of  Utica,  17  X.  Y.  104. 
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such  sub-agents ;  ^  and  to  credit  men.****  This  latter  rule,  though  aupported 
by  high  authority,  may  be  doubted ;  it  would  leave  a  tempting  loophole  to 
the  "  diligent "  creditor.  The  rule  may,  under  certain  conditions,  be  held 
to  apply  to  the  officer  of  a  corporation,  where  he  receives  a  preference  from 
another  corporation  of  which  he  was  at  the  time  a  stockholder.*^**  And  it 
has  been  held  that  a  bank  which  received  a  note  from  another  bank  for  col- 
kction  is  an  independent  contractor  and  not  an  agent,  and  that  therefore  the 
knowledge  of  the  agen*  of  the  bank  which  collected  the  note,  in  receiving 
payment  of  the  note,  that  the  payor  was  insolvent  may  not  be  imputed  to  tie 
bank  which  transmitted  the  note  for  collection.*^ 

e.  Recovery  of  preference.—  (1)  In  general. —  While  all  the  elements  of 
a  voidable  preference  previously  outlined  exists  tlie  propei»ty  affected  or  its 
value  may  be  recovered.  But  the  proof  must  show  that  the  bankrupt  made 
the  transfer  with  intent  to  prefer,  and  that  the  creditor  who  received  them 
had  reasonable  cause  to  believe  that  a  preference  was  intended.**  A  transfer 
made  with  intent  to  give  a  preferenjce  may  be  set  aside,  even  if  recorded 
within  the  four  months'  period,  for  in  a  fraudulent  transaction  the  grantee 
is  presumed  to  be  a  party  to  the  fraud,  and  does  not  occupy  the  positron  of  an 
innocent  holder  for  value.**  A  trustee  is  entitled  to  recover  property,  trans- 
ferred within  the  statutory  period,  under  an  agreement  made  anterior  to  such 
period,  where  it  was  in  payment  of  an  antecedent  debt.  But  he  has  no  right 
to  recover  exempt  property  or  the  proceeds  Ihereof.**  Where  the  directors 
of  a  corporation  transferred  to  themselves,  prior  to  the  four  months'  period, 
assets  of  the  corporation  in  payment  of  anteoedent  debts,  such  transfer  is 
invalid  umder  general  principles,  independent  of  the  bankruptcy  act,  and 
may  be  Tocovered  by  the  trustee.^^  The  creditor  may,  in  certain  cases,  re- 
tain possession  of  the  property  transferred  pending  the  determination  of  the 
question  as  to  whether  the  transfer  was  preferential.**  And  if  an  actual 
present  consideration  was  a<ivanced  by  the  creditor  at  the  time  of  the  transfer, 
he  may  be  permitted  to  retain  so  much  of  the  proceeds  of  the  sale  of  the 
property  as  will  compensate  him  for  such  advancement** 

(2)  Recovery  by  trustee  only. —  Subsection  h  provides  that  a  pref- 
erence is  voidable  by  the  trustee,  and  he  may  oiecover  the  property  or  iu 


203.  Hoover  v.  Wise,  91  U.  S.  308. 
203a.   Constam  v.  Haley    (C.  C.  A.,  6th 

€ir.).  30  Am.  B.  R.  650. 

203b.  Benner  v.  Bhimauer-Frank  Drug 
Co.   (D.  C,  Wash.),  28  Am.  B.  R.  798. 

203c.  Balcomb  v.  Old  National  Bank  (C. 
€.  A.,  7th  Cir.).  29  Am.  B.  R.  329. 

204.  Rutland  County  Xat.  Bank  v.  Graves 
(D.  C,  Vt.).  19  Am.*  B.  R.  446,  156  Fed. 
168;  In  re  Leach  (C.  C.  A.,  6th  Cir.),  22 
Am.  B.  R.  599,  171  Fed.  622;  In  re  Oarlile 
(D.  C,  X.  Car.),  29  Am.  B.  R.  373. 


205.  Matter  of  McKane  (D.  C,  N.  Y.),  19 
Am.  B.  R.  103,  158  Fed.  647. 

206.  Vitzthum  v.  Large   (D.  C,  la.),  20 
Am.  B.  R.  666,  162  Fed.  685. 

207.  In  re  Sabrator  Brewing  Co.  (D.  C. 
N.  Y.),  25  Am.  B.  R.  536.  183  Fed.  910. 

208.  In  re  Blake   (D.  C,  N.  Y.),  22  Am. 
B.  R.  612,  171  Fed.  298. 

209.  Jackson  v.  Sedgwick   (D.  C,  N.  y.^ 
26  Am.  B.  R.  836. 
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value.  There  is  no  authority  in  any  one  else  to  maintain  the  required  action. 
Any  other  rule,  even  were  the  statute  not  clear  on  this  point,  would  lead  to 
confusion*  The  right  of  a  trustee  to  recover  a  preference  is  not  assignable,*^ 
But,  if  the  trustee  .refuses  to  sue,  or  if  no  trustee  has  been  appointed,  it  has 
been  held  that  a  creditor  may  be  permitted  to  do  so  for  the  benefit  of  all.'" 
It  is  unfortxinate  that-,  in  cases  where  the  outlook  ^seems  hopeless,  and  one 
creditor  or  a  combination  of  creditors  at  their  own  expense  proceed  and 
rtoover,  they  must  share  with  the  others  the  fruits  of  their  zeal.*"  To  be 
sure,  the  amendatory  act-  of  1903  saves  to  them  their  reasonable  expenses,*" 
but  in  assets  cases  this  is  of  little  importance.  Pro-rating  among  all  may 
be  equitable;  but,  where  a  few  bear  the  burden  and  heat  of  the  day,  the 
hangers-back  should  not  share  in  the  reward.  This  is,  however,  a  basic  weak- 
ness of  all  bankruptcy  systems,  and  a  feasible  lawful  remedy  is  not  yet  in 
sight. 

(3)  Against  whom  action  BRoroHT.^ — The  words  of  subsection  6  are 
clear :  the  recovery  must  be  had  of  the  person  "  receiving  it  or  to  be  benefited 
thereby."  ^^*  Where  the  proceeds  of  an  execution  sale  have  been  paid  to  a 
judgment  creditor,  before  the  filing  of  an  involuntary  petition,  the  remedy 
is  by  action  by  the  trustee  against  the  creditor  for  having  received  a  prefer- 
ence."^ An  action  may  be  maintained  against  the  board  of  trustees  of  a 
township  to  recover  a  preference.^* 

(4)  In  what  court  ;  the  AMEiST>MENT8  OF  1903. —  The  subject  has 
l)e€n  discussed  in  detail  elsewhere."'     The  condition  of  things  prior  to  the 


210.  Belding-Hall  Mfg.  Co.  v.  Mercer,  etc., 
Lumber  Co.  (C.  C.  A.,  6th  Cir.),  23  Am. 
B.  R.  595,  175  Fed.  335.  Compare  In  re 
Downing  (D.  C,  N.  Y.),  37  Am.  B.  R.  309, 
affd.  29  Am.  B.  R.  228. 

211.  Compare  under  §  11,  ante.  See  also 
on  tbe  general  proposition  that  only  a  trus- 
tee should  sue,  Glenny  v.  Langdon,  98  U. 
S.  20;  In  re  Rotlischitd  (Ref.,  Ga.),  5  Am. 
B.  R.  587. 

Right  of  creditors  to  bring  suit  before  or 
after  petition  filed  —  Intervention  of  trus- 
tee.—Section  64-b  (2)  of  the  bankruptcy 
act  impliedly  recognizes  the  right  of  a 
creditor  to  institute  proceedings  to  recover, 
for  the  benefit  of  the  estate  of  the  bank- 
nipt,  property  fraudulently  or  preferen- 
tially transferred  by  him  either  before  or 
after  the  filing  of  the  petition,  wherein  it 
provides  that,  when  such  property  shall 
have  been  recovered  by  the  eflforts  and  at 
the  expense  of  one  or  more  creditors,  the 


reasonable  expenses  of  such  recovery  shall 
be  paid  out  of  the  bankrupt  estate;  and 
where  such  a  suit  is  pending  at  the  time  of 
the  election  of  a  trustee,  he  is  entitled  to 
become  a  party  plaintiff.  Frost  v.  Latham 
&  Co.  (C.  C,  Ala.),  25  Am.  B.  R.  313. 

212.  For  an  unsuccessful  attempt  to  cure 
this  defect  in  the  bankruptcy  system,  see 
In  re  McNamara,  2  N:  B.  N.  Rep.  341. 

213.  Bankr.  Act,  §  64-b (2)   as  amended. 

214.  See  under  this  section,  subtitle  "  The 
person  receiving  it,"  ante,  p.  813. 

215.  In  re  Bailey  (D.  C,  Or.),  16  Am. 
B.  R.  289,  144  Fed.  214.  See  also  Ben- 
jamin  v.  Chandler  (D.  C,  Pa.),  15  Am. 
B.  R.  439,  142  Fed.  217» 

216.  Painter  v.  Township  of  Napoleon 
(D.  C,  Ohio),  19  Am.  B.  R.  412,  156  Fed. 
289;  s.  c,  28  Am.  B.  R.  324. 

217.  See  discussion  under  Section  Twenty- 
three  of  thiff  work. 
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amendatory  act  was  almost  intolerable,  the  State  courts  being  unconeciouslr 
hostile  and  their  calendars  so  crowded  as  to  preclude  speedy  trials.  The 
sentence  at  the  end  of  subsection  b  was  inserted  by  the  amendatory  act  of 
1903.  The  words  inserted  in  §  23-b  by  the  same  act  clearly  refer  to  thk 
new*  sentence  and  remove  all  doubt  that  hereafter,  as  under  the  law  of  1867, 
all  suits  to  avoid  preferences  may  be  brought  either  in  the  district  court  or 
in  the  State  court  which  would  have  had  jurisdiction  had  not  bankruptcy 
intervened.  If  an  action  be  pending  in  a  State  court,  in  which  the  trustee 
is  a  party,  the  determination  of  which  will  settle  the  question  as  to  the  exist- 
ence of  a  preferential  transfer,  the  comity  existing  between  the  State  court 
and  tlie  court  of  bankruptcy  will  ordinarily  require  the  action  to  be  continued 
in  the  State  court**"*  It  is  thought  that  where  the  Federal  district  cottrt  is 
convenient  of  access,  suits  of  this  character  will  hereafter  be  brought  in  that 
court,  and  their  determination  hastened  by  a  reference  to  the  referee,  as 
special  master.  Where  adjudication  was  had  in  one  district  the  trustee  may 
seek  to  recover  property  preferentially  transferred,  by  a  suit  in  a  district 
court  in  another  district,  where  the  property  was  found  and  the  transferee 
resided."*  Such  suits  are  analogous  to  judgment  creditors*  suits  to  set  aside 
fraudulent  conveyances,  and  are,  therefore,  properly  within  the  equity  juris- 
diction of  the  court^  But  a  suit  by  a  trustee  in  bankruptcy  to  recover  the 
value  of  certain  personal  property,  alleged  to  have  been  fraudulently  trans- 
ff  rred  by  the  bankrupt  to  enable  the  transferee  to  obtain  an  unlawful  prefer- 
ence, ought  not  to  be  maintained  in  a  court  of  equity,  over  the  objection  of 
the  defendant,  the  plaintiff  having  an  adequate  remedy  at  law.***     The  bank- 


217a.  Davis  v.  Planters*  Trust  Co.  (D.  C, 
Ky.),  28  Am.  B.  R.  495. 

aiS.  Hills  V.  McKinniss  Co-  (D.  C, 
Ohio),  26  Am.  B.  R.  329. 

ai9.  Pound  V.  New  York  Exchange  Bank 
(D.  C,  N.  Y.),  10  Am.  B.  R.  343,  124  Fed. 
992;  Wan  v.  Cox,  181  U.  S.  244,  5  Am.  B. 
R.  727;  Parker  v.  Black  (D.  C,  N.  Y.),  16 
Am.  B.  R.  202,  143  Fed.  560,  affd.  18  Am. 

B.  R.  16;  Off  V.  Hakes  (C.  C.  A.,  7th  Cir.). 
15  Am.  B.  R.  696,  142  Fed.  364;  Houghton 
V.  Stiner,  92  N.  Y.  App.  Div.  171;  Stern 
V.  Mayer,  16  Am.  B.  R.  763,  99  N.  Y.  App. 
Div.  427;  Vollkommer  v.  Frank,  14  Am. 
B-  R.  695,  107  N.  Y.  App.  Div.  594:  Lesser 
V.  Bradford  Realty  Co.,  17  Am.  B.  R.  524, 
116  N.  Y.  App.  Div.  212;  Matter  of  Plant 
(D.  C,  Ga.),  17  Am.  B.  R.  272,  148  Fed. 
37;   Mason  v.  Herkimer  County  Bank    (D. 

C,  N.  Y.),  21  Am.  B.  R.  98,  163  Fed.  920, 


affd.  sub  nom.  National  Bank  of  Newport  t. 
Herkimer  County  Bank,  225  U.  S.  90.  2S 
Am.  B.  R.  218.  See  discussion  of  cases  cited 
in  Johnson  v.  Hanley  Hoye  Co.  (D.  C. 
R.  I.),  26  Am.  B.  R.  748;  Allen  v.  Orey. 
(N.  Y.  Ct.  of  App.),  25  Am.  B.  R.  423. 

820.  Warmath  v.  O'Daniel  (C.  C.  A.,  6th 
Cir.),  20  Am.  B.  R.  101,  159  Fed.  87. 

Adequate  remedy  at  law. —  Although 
equity  has  cognizance  of  constructive  fraud 
as  well  as  actual  fraud,  the  question 
whether  a  hill  in  equity  lies  to  set  aside  a 
preferential  payment  of  money  to  the 
creditor  of  a  bankrupt  being  doubtful,  a 
demurrer  to  the  bill  will  be  overruled,  re- 
serving to  defendant  the  right  to  raise  the 
question  of  jurisdiction  at  the  final  hear- 
ing. Johnson  v.  Hanley  Hoye  Co.  (D.  C, 
R.  I.),  26  Am.  B.  R.  748. 
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ruptcy  oourt  lias  jurisdiction  in  a  suit  to  recover  a  preference  although  the 
relief  sought  requires  the  application  of  a  State  law.**^  The  power  of  the 
bankruptcy  court  in  a  suit  by  the  trustee  to  set  aside  preferences  is  not  limited 
to  the  mere  avoidanee  of  the  preference  and  decreeing  that  the  trustee  recover 
the  property  or  its  value,  but  as  a  court  of  equity  it  may  enforce  the  eqtdtable 
rights  of  the  defendant  as  against  other  creditors  of  the  bankrupt^  The 
words  '^  any  court  of  bankruptcy/'  seem  to  imply  that  the  district  courts 
while  so  sitting,  is  still  exercising  its  bankruptcy  jurisdiction.  The  referee 
is  not  a  "  court  of  bankruptcy  "  within  the  meaning  of  this  dause."* 

(6)  PEaMiBSiow  TO  SUB, —  While  not  strictly  necessary,  good  practice 
seems  to  require  the  trustee  to  ask  permiseiooi  to  bring  a  suit  to  avoid  a 
preference.^ 

(6)  Pkactiob. —  The  practice  in  such  suits  is  regulated  by  the  rules  ap- 
plicable to  the  court  in  which  they  are  brought  The  right  to  a  jury  trial  is 
considered  elsewhere.**  Careful  pleading  is  essential.  In  order  to  Teoover 
the  bill  must  allege  and  the  proof  must  sustain  the  four  statutory  elements 
constituting  a  preference.**    Some  of  the  more  valuable  discussions  on  prae- 


881.  Miller  r.  New  Orleans  Acid  ft  Fer- 
tilizer Co.,  211  U.  S.  496,  21  Am.  B.  R.  416, 
affg.  117  La.  821,  42  S.  E.  329. 

228.  Allen  v.  McMannes  (D.  0.,  V^is.),  lO 
Am.  B.  R.  276,  156  Fed.  615. 

828.  In  re  Overholzer  (Ref.,  No.  Dak.) 
23  Am.  B.  R.  10,  holding  that  where  upon 
the  petition  6f  a  trustee,  the  referee  in 
charge  issued  an  order  directed  to  the 
grantee  of  real  estate  to  show  cause  why 
the  conyeyance  should  not  be  set  aside  as 
preferential,  the  proceeding  must  be  dis- 
missed where,  upon  the  return  day,  the 
grantee  appears  specially  by  attorney  and 
objects  to  the  jurisdiction  of  the  court;  In 
re  Keystone  Press,  Inc.  (D.  C,  Minn.),  29 
Am.  B.  R.  716,  holding  that  the  referee,  in 
a  proceeding  by  a  secured  creditor  who  seeks 
to  have  turned  over  to  it  the  proceeds  of  a 
Bale  of  the  bankrupt's  property  free  from 
liens,  has  jurisdiction  to  determine  whether 
or  not  such  creditor  has  received  a  prefer- 
ence, where  suoh  creditor  claims  the  right 
to  prove  any  part  of  his  debt  as  an  un- 
'wured  claim,  but  that  ihe  referee  cannot 
'letermine  the  existence  of  the  preference  for 
the  purpose  of  recovering  the  property  trans- 
ferred. 

224.  In  re  Mersman  (Ref.,  N.  Y.),  7  Am. 


B.  R.  46.  Bat  see  Chism  t.  Bank  (Sup. 
Ct.,  Miss.),  5  Am.  B.  R.  56.  See  also  under 
Section  Forty- seven,  ante, 

886.  See  Section  Nineteen  of  ibis  work» 
ante. 

286.  Painter  v.  Napoleon  Township    (D. 

C,  Ohio),  19  Am.  B.  R.  412,  156  Fed.  289, 
holding  that  a  bill,  in  an  action  to  recover 
the  payment  of  a  township,  which  fails  to 
allege  that  the  enforcement  of  the  transfer 
constituting  the  alleged  preference  will  be 
to  enable  the  said  board  of  trustees  to  ob- 
tain a  larger  percentage  of  its  debts  than 
any  other  creditor  of  the  same  class,  is  de- 
murrable; Mayes  v.  Palmer  (C.  G.  A.,  8th 
Cir.),  81  Am.  B.  R.^25;  Utah  Association 
of  Oreditmen  v.  Boyle  Furniture  Co.  (Utah 
Sup.  Ct.),  31  Am.  B.  R.  488,  holding  that  an 
allegation  substantially  in  the  language  of 
the  statute  is  suificient. 

Sufficiency  of  complaint  in  an  action  by  a 
trustee  to  set  aside  a  preference,  see  Lesser 
V.  Bradford  Realty  Co.,  17  Am.  B.  R.  524, 
116  N.  Y.  App.  Div.  212,  101  N.  Y.  Supp. 
571,  affg.  15  Am.  B.  R.  123. 

A  petition  by  a  trustee  is  insufficient 
which  fails  to  allege  and  prove  insolvency 
and  reasonable  cause  to  believe  that  a  pref- 
erence was  intended.     In  re  Leach    (C.  C. 


S33-a. 


Pb£F£BB£D   CsEPITOBS. 


[§  60-d. 


t»ce  under  the  present  law  will  be  found  in  the  foot-note.*^  In  a  suit  by  a 
trustee  to  recover  land  mortgaged  by  the  bankrupt  within  the  four  monllis^ 
jxrriod  without  consideration,  a  plea  of  title,  derived  from  one  in  whose  favor 
the  land  court  of  Massachusetts  had  decreed  the  registration  of  title  to  the 
land,  will  be  overruled.*^  A  proceeding  to  set  aside  an  illegal  preference 
mufit  be  governed,  as  to  pleading  and  practice,  by  the  laws  and  rules  of  the 
court  wherein  it  is  instituted ;  if  instituted  in  a  Federal  court  it  is  governed 
by  the  Federal  equity  practice. **• 

l(7)  DOWEB  IN  PBOPEBTY  COVEBED  BY  PBEFEBBNTIAL  TBAN8FEB. ^A  wife*9 

release  of  dower  can  survive  only  so  long  as  it  attends  the  conveyance  of 
her  husband,  and  when  the  conveyance  of  the  husband  in  which  the  wife 
joins  is  set  aside  as  constituting  a  preference,  the  effect  is  to  revive  the  wife's 
right  of  dower.^® 

f 

f.  Property  or  its  value* —  (1)  In  gekebal. —  Similar  words  were  used  in 
the  law  of  1867.  The  option  of  suing  for  the  property  or  for  its  value  rest5 
with  the  trustee.  Thede  words  are  doubtless  merely  expressive  of  the  rule 
if  law.  It  has  been  held  that  interest  should  be  allowed  either  from  the  time 
Ji  demand  was  made  upon  the  transferee  for  the  return  of  the  property  trans- 
ferred, or,  in  case  no  demand  was  made,  from  the  date  of  the  commencement 
of  a  suit  to  recover  such  property.^*^  In  most  cases,  the  value,  t.  e,,  damages, 
ic  demanded.  This  in  effect  ratifies  the  title  which  passed  through  the  pref- 
erence.^^ The  liability  to  restore  or  repay  is  a  quasi  contractual  obligation 
imposed  by  the  act  upon  the  preferred  creditor,  and  a  suit  in  assumpsit  rather 
tlian  trespass  is  the  proper  form,  in  those  jurisdictions  where  the  distinction 


A.,  6th  Cir.),  22  Am.  B.  R.  599,  171  Fed. 
622;  Taylor  v.  Nichols,  23  Am.  B.  R.  310, 
134  N.  Y.  App.  Div.  787,  119  N.  Y.  Supp. 
1042;  Rudolph  v.  First  Nat.  Bank  of  Tulsa 
(Sup.  Ct,  Okl.),  28  Am.  B.  R.  897;  Carey 
V.  Donohue  (C.  C.  A.,  6th  Cir.),  31  Am.  B. 
R.  210. 

287.  Crooks  v.  People's  Bank,  3  Am.  B. 
R.  338,  46  N.  Y.  App.  Div.  335,  61  N.  Y. 
Supp.  604;  In  re  Nelson  (D.  C,  Wis.),  1 
Am.  B.  R.  63,  98  Fed.  76;  Chism  v.  Bank 
(Sup.  Ct.,  Miss.),  5  Am.  K.  R.  56;  Hicks 
V.  Langhorst  (C.  C.  A..  Ohio),  6  Am.  B.  R. 
178;  Richter  v.  Nimmo,  6  Am.  B.  R.  680, 
64  N.  Y.  App.  Div.  619;  Martin  v.  Bigelow, 
7  Am.  B.  R.  218,  36  N.  Y.  Misc.  298;  Brown 
V.  Guichard,  7  Am.  B.  R.  515.  77  N.  Y.  App. 
Div.  642. 


8S8.  Morris  v.  Small  (Cir.  Ct.»  Mass.),  20 
Am.  B.  R.  138,  160  Fed.  142. 

229.  Westall  v.  Avery  (C.  C.  A.,  4th 
Cir.),  22  Am.  B.  R.  673,  171  Fed.  626. 

230.  Matter  of  Lingafelter  (C.  C.  A.,  6th 
Cir.),  24  Am.  B.  R.  656. 

231.  Utah  Association  of  Creditmen  r. 
Boyle  Furniture  Co.  (Utah  Sup.  a.),  31 
Am.  B.  R.  488;  Kaufman  v.  Tredway,  195 
U.  S.  271,  12  Am.  B.  R.  682,  2o  Sup.  Ct. 
33;  Ourraen  v.  Talcott  (D.  C,  N.  Y.),  23 
Am.  B.  R.  572,  175  Fed.  2.61,  holding  that 
interest  is  recoverable  from  the  date  on 
which  the  goods  that  were  transferred  as  a 
preference  were  sold  by  the  transferee. 

232.  Compare  Winslow  v.  Clark,  47  N.  Y. 
261. 
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between  those  classes  of  suite  is  still  retained.^  Suits  to  recover  the  property 
in  specie  should  only  be  brought  where  it  can  be  identified  and  is  found  in 
the  hands  of  the  person  preferred.  If  the  property  transferred  cannot  be 
restored  in  kind,  its  value  may  be  recovered.^*  If  a  transfer  be  miside  within 
tlie  four  months'  period  in  part  for  a  present  consideration  and  in  part  pay- 
ment of  an  antecedent  indebtedness,  a  recovery  may  be  had  for  the  balance  of 
the  value  of  the  property  transferred  after  deducting  the  value  of  the  present 
c< -nsideration.*®  Where  the  preference  consists  of  suffering  or  permitting 
a  judgment  which  has  become  a  lien,  the  trustee  has,  it  is  thopght,  the 
option  of  suing  under  §  60-b  or  under  §  67-e.^  Though  the  words  "  recover 
tfie  property  or  its  value  "  ^  do  not  exactly  describe  the  purpose  of  such  a 
suit  where  the  transaction  amounts  to  a  preference,  or  the  words  *^  recover 
and  reclaim  the  same  by  legal  proceedings,"*"  the  purpose,- where  the  trans- 
action is  a  fraudulent  transfer,  the  prayer  of  the  bill  or  complaint  may  be 
easily  adapted  to  the  circumstances* and  may  be  to  annul  the  lien  or  to 
recover  poesession  of  the  property  if  seized  on  execution,  or  otherwise  as 
the  facts  require.  In  any  event,  the  pleading  should  show  a  demand  and 
refusal  to  restore.**  Where  the  purchaser  has  sold  the  property  and:  the 
evidence  shows  that  he  received  as  much  or  more  than  the  trustee  could  have 
realized  from  the  same  property,  he  will  not,  in  a  suit  by  the  trustee  to  set 
aside  the  preferential  transfer,  be  held  in  an  amount  in  excess  of  the  pro- 
ceeds of  the  sale  by  him.*** 

(2)  Damages. —  If  the  suit  is  for  valucj  the  judgment,  if  granted,  should 
be  for  the  worth  of  the  property,  not  the  amount  realized  under  the  execution 
sale  by  tihe  .preferential  transferee.^^  He  is  also  entitled  to  the  gross  pro- 
ceeds,**^ Nor  can  the  court  allow  by  way  of  reduction  of  damages  such 
amounts  as  the  preferred  creditor  has  paid  to  other  creditors  out  of  the 


283.  Reber  v.  Ellis  Bros.  (D.  C,  Pa.),  25 
Am.  B.  R.  567,  185  Fed.  313. 

S34.  McElvjin  v.  Hardeaty  (C.  C.  A.,  8th 
Cir.),  22  Am.  B.  R.  320,  169  Fed.  32. 

285.  In  re  Manning  (D.  C,  S.  Car.),  10 
Am.  B.  R.  500,  123  Fed.  181. 

886.  See  In  re  Adams  (Ref.,  N.  Y.),  1 
Am.  B.  R.  94;  In  re  Gray,  3  Am.  B.  R.  647, 
47  N.  Y.  App.  Div.  554,  and,  perhaps, 
I  70-e.  See  also  In  re  Mersman  (Ref.,  N. 
Y.),  7  Am.  B.  R.  46. 

887.  Bankr.  Act,  §  60-b. 
838.  Bankr.  Act,  §  67-a. 

888.  In  re  Phelps  (Ref.,  N.  Y.),  3  Am.  B. 


R.  396;  Schuman  t.  Flickenstein,  Fed.  Gas. 
12,826. 

240.  Allen  v.  McMannes  (D.  C,  Wis.), 
19  Am.  B.  R.  276,  156  Fed.  615. 

As  to  recovery  of  proceeds  of  sale  of 
goods  preferentially  transferred,  where  such 
goods  were  retained  under  agreement  with  a; 
receiver  in  bankruptcy,  see  Ommen  v.  Tal- 
oott  (D.  C,  N.  Y.),  23  Am.  B.  R.  572,  175 
Fed.  259,  revd.  in  part  26  Am.  B.  R.  689. 

241.  Clarion  Bank  v.  Jones,  21  Wall.  325. 

242.  Traders'  Bank  v.  Campbell,  14  WalL 
87. 
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a\'aik  of  the  property  tranaferred.***     If  the  latter  includes  ezempt  artidea, 
their  value  cannot  be  included  in  the  judgment.*** 

(3)  Costs. —  This  is  regulated  by  the  law  and  rules  of  practice  applicable 
to  the  court  where  the  suit  is  brought.*** 

IV.  SET-OFF  OF  A  SXJBSEQUElfX  CREDIT. 

a.  Prior  to  amendments  of  1903.— Subsection  c  which,  standing  by  itself, 
seems  clear  enough,  was  wrenched  and  twisted  and  fou^t  over  by  the  bar 
and  tbe  courts  in  an  effort  to  escape  the  innocent  preference  doctrine  of 
Carson  v.  Chicago  Title  &  Trust  Co.  The  controversy  raged  about  the  word 
'*  recoverable."  The  question  was  whether  this  had  reference  to  a  voidable 
preference  only  or  also  to  a  mere  preference  in  fact.  If  the  former,  then 
subsequent  credits  after  a  payment  in  due  course  of  trade  could  not  be 
set  off,  and  the  creditor  not  only  found  tlie  door  of  the  court  shut  to  him 
if  he  refused  to  surrender,  but  the  estate  to  be  distributed  increased  by 
his  goods  sold,  perhape,  on  the  strength  of  the  confidence  inspired  by  such 
payment.  Nothing  could  be  more  inequitable.  On  the  other  hand,  some 
oDurts  gave  a  wide  meaning  to  the  subsection  and  declared  it  applicable  even 
to  the  technical  preference  defined  in  subsection  a.  The  question  did  not 
reach  the  Supreme  Court  before  the  amendatory  act  But  it  was  heJd  in  very 
exhaustive  opinions  both  by  Referee  James  and  by  Judge  Sbiras  of  the 
ITorthem  District  of  Iowa  jhat  this  subdivision  of  the  section  applies  only 
to  cases  where  the  preferred  creditor  is  compelled  against  his  will  to  return 
what  ihe  has  received  and  is  l^herefore  limited  to  proceedings  taken  under 
subsection  h  and  does  snot  apply  to  a  case  where  he  seeks  to  enforce  a  claim 
which  the  trustee  recites  under  section  57-^  cm  the  ground  of  preference.^** 
The  authorities  each  way  are  indieatted  in  the  foot-note.**^ 


848.  North  v.  House,  Fed.  Cas.  10,310. 

844.  Grow  v.  Ballard,  Fed.  Cas.  5,848; 
Brock  V.  Terrill,  Fed.  Cas.  1.914. 

845.  Compare  Collins  v.  Gray,  Fed.  Cas. 
3,013. 

846.  In  re  Cliristensen  (D.  C,  la.),  4  Am. 
B.  R.  202,  101  Fed.  802.- 

847.  Compare  Kimball  v.  Rosenham  Co. 
(C.  C.  A.,  8th  Cir.),  7  Am.  B.  R.  718,  114 
Fed.  85;  Morey  Mfg.  Co.  v.  Schiflfer  (C.  C. 
A.,  8th  Cir.),  7  Am.  B.  R.  670,  114  Fed. 
447;  Gans  v.  Ellison  (C.  C.  A.,  3d  Cir.), 
8  Am.  B.  R.  153,  114  Fed.  734;  Kahn  ▼. 
Export,  etc.,  Co.  (C.  C.  A.,  5th  Cir.),  8  Am. 
B.  R.  157,  115  Fed.  290;  McKey  v.  Lee 
(C.  C.  A.,  7th  Cir.),  5  Am.  B.  R.  267,  105 
Fed.  923;  In  re  Ryan   (D.  C,  111.),  5  Am. 


B.  R.  396,  105  Fed.  760;  In  re  Sechler 
(D.  C,  Kan.),  5  Am.  B.  R.  679,  106  Fed. 
484;  In  re  Southern,  etc.,  Co.  (D.  C,  G«.). 
6  Am.  B.  R.  633,  111  Fed.  518;  In  re 
Thompson's  Sons  (Ref.,  Pa.),  6  Am.  B.  R. 
663 ;  affd.,  8.  c,  7  Am.  B.  R.  214,  112  Fed. 
651;  In  re  Soldosky  (D.  C,  Minn.),  7  Am. 
B.  R.  123,  111  Fed.  511;  with,  contra,  In  re 
Arndt  (D.  C,  Wis.),  4  Am.  B.  R.  773.  104 
Fed.  234;  In  re  Keller  (D  C,  Iowa),  6  Am. 
B.  R.  334,  109  Fed.  118;  In  re  Oliver  (B.  C, 
Mo.),  6  Am.  B.  R.  626,  109  Fed.  784;  In  re 
Steers  Lumber  Co.  (D.  C,  N.  Y.),  6  Am. 
B.  R.  315,  110  Fed.  738;  affd.,  8.  c,  7  Am. 

B.  R.  332,  112  Fed.  406;  In  re  Bailey  (D. 

C,  Vt.),  7  Am.  B.  R.  26,  112  Fed.  406:  In 
re  Jones   (D.  C,  S.  Car.),   10  Am.  B.  R- 
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b.  lleamng  of  subsection  c. —  Nor  is  it  likely  now  that  it  will  be  neces- 
sary to  determine  ithe  question.  The  caseB  which  attempt  to  enlarge  its 
neaning  all  turn  on  the  manifest  inequity  of  doing  otherwise.  Such  in- 
equity no  longer  exists.  Only  voidable  preferenees  need  now  be  surrendered. 
Common  sense  and  syntax  eonn-ect  the  word  •'  recoverable  "  in  subsection  c 
with  "  recover ''  in  subsection  b.  Standing  alone,  subsection  a  is  nothing 
but  an  explanation  or  definition  of  a  preference.  The  latter  is  not  recover- 
able, unless  the  element  of  reasonable  cause  to  believe  appeaiB.  Only  against 
a  preference  so  recoverable  then  may  subsequent  credits  granted  the  debtor 
be  set  off.  The  cases  holding  this  doctrine  are  thought  still  in  point.  The 
practitioner  should,  however,  note  that  to  entitle  to  the  set-off,  the  credit 
must  be  "  in  good  faith,"  "  without  security,"  ^  and  result  in  "  property 
which  becomes  a  part  of  the  debtor's  estate; "  also,  that  any  payments  on 
the  new  credit  must  be  deducted  before  the  setoff  ie  allowed.  If  the  creditor 
acted  in  good  faith,  extended  credit  without  security,  and  the  money  or  prop- 
erty actually  passed  into  the  debtor's  possession,  he  is  entitled  to  the  set-off,  and 
he  need  not  show  that  the  money  or  property  remained  iu  the  debtor's  posses- 
sion until  his  bankruptcy.***  The  rule  stated  in  this  subsection  is  an  extension 
of  that  phrased  in  §  6S-a.*^  Here  there  is  not  that  mutuality  of  debt  required 
there.     Were  there,  subsection  c  would  be  uffinecessary. 


513,  123  Fed.  128.  A  aumniary  of  caaes  pro 
and  con  will  be  found  in  In  re  Topliff  (D. 
€.,  Mase.),  8  Am.  B.  E.  141,  114  Fed.  323. 

a4S.  Compare  In  re  Tanner  (Ref.,  N.  Y.), 
6  Am.  B.  R.  196. 

949.  Kaufman  v.  Tredway,  1»5  U.  8.  271, 
12  Am.  B.  R.  S82;  In  re  Morrow  A  Oo.  (D. 
€.,  Ohio),  13  Am.  B.  R.  392,  134  Fed.  686; 
Price  V.  Derbyshire  Ooffee  Co.,  21  Am.  B. 
R.  280,  128  N.  Y.  App.  Div.  472,  112  N.  Y. 
Supp.  830 

Proi>erty  must  become  part  of  estate.— 
In  the  case  of  Bank  of  Wayne  v.  Gold  (K. 
Y.  App.  Div.),  26  Am.  B.  R.  722,  the  court 
says:  "  Counsel  for  appellant  further  urges 
that  in  any  event  it  was  entitled  to  recover 
certain  advances  made  by  it  in  connection 
with  the  mortgaged  property  after  it  had 
taken  possession  thereof  under  the  mort- 
gage, and  before  the  bankruptcy  proceed- 
ings were  begun.  This  claim  is  made  under 
subdivision  *  c '  of  section  60  of  the  Bank- 
niptcy  Act.  Reference  to  this  provision  of 
the  act  discloses  that  the  further  credit 
given  the  debtor  by  the  creditor,  which 
may  be  set  off  as  therein  provided,  must 


not  on^  be  given  in  good  faith  and  with- 
out security,  biit  must  ako  result  in  prop- 
erty which  beeomea  a  part  of  the  debtor's 
estate.  Collier  on  Bankruptcy  (8th  ed.), 
p.  677.  Whether  any  recovery  for  such  al- 
leged expenditure  could  in  any  event  be  had 
in  the  present  action  it  ia  unnecessary  now 
to  determine;  for  the  proof  does  not  dis- 
close that  any  part  thereof  resulted  in  any 
advantage  to,  or  increase  of,  the  mortgaged 
property.  Having  apparently  voluntarily 
relinquished  poaeeaaion  of  the  mortgaged 
property  without  then  making  any  claim 
on  account  of  such  expenditure  and  the  pro- 
ceeds of  the  sale  being  now  in  the  posses- 
sion of  the  trustee,  it  would  seem  that  the 
proper  method  to  collect  such  amount,  if 
any,  as  it  may  be  entitled  to  receive  be- 
cause of  this  claim  would  be  by  presenta- 
tion thereof  in  the  orderly  course  of  the 
administration  of  the  bankrupt's  estate  in 
the  bankruptcy  court." 

250.  See  an  effort  to  connect  the  two  in 
In  re  Ryan  <D.  C,  III.),  5  Am.  B.  R.  396, 
105  Fed.  760. 
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V.  PREFERENCE  TO  BANKRUPT'S  ATTORNEY. 

a.  In  general. —  In  connection  witb  sub^ction  d  relative  to  preferences 
to  bankrupt's  attorney,  §  64-b  (3),  on  attorney's  prioritiee,  should  also  be 
read.  The  services  referred  to  in  section  64rb  (3)  are  thoee  already  rendered, 
while  the  services  referred  to  in  this  subsection  are  those  "  to  be  rendered,'* 
which  are  paid  for  in  advance  "  in  contemplation  of  the  filing  of  a  petition 
by  or  against "  the  bankrupt.  The  compensation  for  the  latter  services  de- 
pends both  as  to  payment  and  amount  on  the  acts  of  the  parties,  and  what 
the  statute  does  is  to  recognize  the  validity  of  the  payment,  but  subjects  the 
reasonableness  of  the  amount  to  the  supervision  of  the  court. '^^  Section  604 
if  a  part  of  the  original  bankruptcy  act  of  1898  and  intended  by  Congress 
to  be  a  part  of  the  uniform  system  of  bankruptcy  to  be  consistently  admin- 
istered by  the  courts  given  jurisdiction.*"  A  payment  of  money  or  a  transfer 
of  properly  by  a  bankrupt  made  in  contemplation  of  bankruptcy  to  an  at- 
torney or  counselor  in  consideration  of  future  professional  services,  does  not 
conatitute  a  preference  under  §  60-ib.*'     The  transfer  to  the  attorney  for  his 


891.  Furth  y.  Stahl,  10  Am.  B.  R.  442, 
205  Pa.  St.  439;  Pratt  v.  Bothe  (C.  C.  A., 
6th  Cir.),  12  Am.  B.  R.  529,  130  Fed.  670. 

Exception  in  favor  of  attorneys.— In  the 
case  of  In  re  Krosa  (D.  C,  N.  Y.),  3  Am. 
B.  R.  187,  190,  96  Fed.  816,  Brown,  J.,  used 
the  foUowing  language:  "While  by  the 
general  terms  of  the  act,  the  debtor  is  re- 
quired to  turn  over  all  his  unexempt  prop- 
erty to  the  trustee,  an  exception  is  here 
created  in  favor  of  an  attorney,  to  a  rea- 
sonable amount,  for  services  to  be  rendered 
to  the  debtor  in  bankruptcy;  although  this 
is  valid  so  far  only  as  subsequently  ap- 
proved by  the  court.  The  charges  to  be 
*  approved '  are,  I  cannot  doubt,  for  the 
same  services  which  the  *  fee  *  is  designed  to 
be  allowed  for  under  section  64,  subd.  b, 
par.  3.  Both  paragraphs  are  to  be  construed 
together,  so  that  it  becomes  immaterial  in 
the  result  whether  the  attorney  obtains  his 
compensation  in  the  first  instance  from  the 
bankrupt  under  section  60  refunding  what, 
if  anything,  is  disallowed  by  the  court,  or 
whether  he  waits  for  an  allowance  by  the 
court  under  section  64.  The  latter  is  evi- 
dently the  more  convenient  and  desirable 
practice,  and  considering  that  prior  pay- 
ment for  an  attorney's  services  to  the  bank- 
rupt is  expressly  allowed  by  section  60,  I 
cannot  agree  to  any  such  construction  of 
the  act  as  would  deprive  the  attorney  of  a 


proper  compensation  for  a  necessary  ser- 
vice, merely  because  he  did  not  take  it  out 
of  the  estate  at  his  own  estimate  in  ad- 
vance." 

The  transfer  of  an  antomoMle  to  an  it- 
tomey  by  a  bankrupt  prior  to  bankruptcy, 
the  proceeds  of  a  sale  thereof  to  be  applied 
on  account  of  disbursements  and  fees  for 
services  rendered  and  to  be  rendered,  is  not 
invalid,  where  it  appears  that  a  reasonable 
fee  for  services  rendered  to  the  date  of  the 
transfer  was  equal  to  the  value  of  the  prop- 
erty transferred,  since  by  section  60d,  a 
debtor,  in  contemplation  of  bankruptcy, 
may  fully  pay  an  attorney  reaaonable  com- 
pensation for  services  to  be  rendered,  and 
it  is  immaterial  whether  the  payment  is 
made  at  or  aftor  the  professional  engage- 
ment is  entered  into.  In  re  Cummins  (D. 
C,  N.  Y.),  28  Am.  B.  R  385. 

868.  In  re  Wood  &  Henderson,  210  U.  S. 
246,  20  Am.  B.  R.  1,  5. 

85S.  In  re  Wood  &  Henderson,  210  U.  S. 
246,  20  Am.  B.  R.  1,  5;  Haffenberg  v.  Chi- 
cago Title  A  Trust  Co.  (C.  C.  A.,  7th  Cir.)^ 
27  Am.  B.  R,  708. 

Future  services. —  In  re  Furth  v.  Stahl, 
205  Pa.  St.  439,  10  Am.  B.  R.  442,  Mr.  Jus- 
tice Mitchell,  after  quoting  section  60-d, 
says:  "A  pledge  or  payment  for  a  consider- 
ation given  in  the  present  or  to  be  given  in 
the  future,  whether  in  money  or  goods  or 
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serriceis  must  relate  solely  to  oontemplated  bankruptcy  and  may  not  cover 
compensation  for  otiier  services.*^^  The  attorney  for  the  bankrupt  is  entitled 
ti>  compensation  for  his  services  out  of  the  esftate.*^*  The  law  gives  him  the 
option,  either  of  collecting  his  compensation  in  advance  or  of  asking  its  allow- 
aroe,  as  entitled  to  priority,  under  §  64-b  (3) ;  with,  however,  this  exception, 
that,  if  he  elects  to  pureue  the  former  and  presumably  more  tempting  method, 
the  court  has  the  power  to  inquire  into  the  payment  and  the  trustee  to  recover 
any  excesis  for  the  benefit  of  the  estate.*"*  This  re-examination  has  been 
held  merely  a  part  of  the  proceeding  and  therefore  not  ^affected  by  the  now 
abrogated  doctrine  that  suits  to  recover  preferences  must  be  brought  in  the 
Slate  courts.*®  Where  payments  are  made  to  an  attorney  in  the  settlement 
of  a  running  account,  he  is  in  the  same  position  as  any  other  creditor  whose 
claim  has  been. paid  within  the  four  months'  period.**  The  general  subject 
of  the  employment  and  compensation  of  attorneys  is  considered  elsewhere.*" 


services,  is  not  la  preference.  The  object  of 
prohibiting  preferences  is  to  prevent  favor- 
itism, whether  for  secret  benefit  to  himself 
or  other  reason  among  a  debtor's  creditors 
who  ought  in  fairness  to  stand  on  the  same 
footing.  A  transaction  by  which  the  debtor 
parts  with  something  now,  in  return  for 
something  he  acquires  or  is  to  acquire  in 
the  future,  is  not  within  the  mischief  the 
act  was  aimed  against.  Section  60,  there- 
fore, expressly  reoogniees  this  clftss  of 
transactions,  but  as  it  is  capable  of  abuse, 
provides  for  a  re-examination  and  reduc- 
tion if  necessary  to  a  reasonable  amount, 
by  the  court  on  petition  of  the  trustee  or  a 
creditor." 

This  same  section  was  before  the  court 
of  appeals  for  the  sixth  circuit  in  the  case 
of  Pratt  V.  Bothe  (C.  C.  A.,  6th  Cir.),  12 
Am.  B.  R.  529,  130  Fed.  670.  In  that  case 
Judge  8everans,  speaking  for  the  court,  said : 
"It  would  rather  seem  that  Congress,  en- 
gaged, as  many  signs  indicate,  in  guarding 
the  assets  of  those  in  contemplation  of 
bankruptcy,  to  the  end  that  they  might  be 
brought  without  unnecessary  expenditure 
to  the  hands  of  the  trustee  for  distribution 
to  creditors,  while  it  would  not  deny  to  the 
debtor  the  right  to  employ  and  pay  for 
legal  assistance  in  his  affairs  during  that 
iTitical  period,  yet  proposed  a  restraint  upon 
that  privilege  by  requiring  that  such  pay- 
ment should  be  reasonable  in  amount — in 
short, proposed  to  apply  to  the  incipient  stage 
of  bankruptcy  the  provident  economy  which 
it  sought  to  apply  to  the  administration  of 
the  banlcrupt   estate.     It   may   have   been 


thought  that  there  was  the  same  reason 
for  such  restraint  at  that  stage  of  affairs 
as  subsequently.  And  it  is  to  be  observed 
that  the  transaction  would  not  become  the 
subject  of  revision  unless  bankruptcy  en- 
sued. It  put  attorneys,  solicitors  and  proc- 
tors in  no  worse  position  than  it  did  some 
classes  of  those  having  business  with  the 
debtor." 

253«.  Tripp  v.  Mitschrich  (C.  C.  A.,  8th 
Cir.),  31  Am.  B.  R.  662. 

254.  For  the  nature  of  the  services  for 
which  he  is  so  entitled,  see  Bankr.  Act,  §  62. 

tMa.  But  compare  In  re  Stolp  (D.  C, 
Wis.),  29  Am.  B.  R.  32,  holding  that  the 
services  must  be  actually  rendered,  if  at 
all,  before  the  institution  of  bankruptcy 
proceedings,  and  the  payment  or  transfer 
specified  in  subsection  d  cannot  apply  to 
services  rendered  as  specified  in  section  64b, 
providing  for  an  allowance  to  the  bank- 
rupt's attorney  as  part  of  the  cost  of  ad- 
ministration, since  the  latter  seetion  refers 
to  services  rendered  after  the  bankruptcy 
proceedings  are  instituted,  to  aid  the  bank- 
rupt in  performing  his  duties  under  the  Act. 

255.  In  Tfi  Lewin  (D.  C,  Vt.),  4  Am.  B. 
R.  632,  103  Fed.  850.  The  purpose  and  in- 
tent of  this  section  has  been  carefully  con- 
sidered in  the  case  of  In  re  Habegger  (C.  C. 
A.,  8th  Cir.),  15  Am.  B.  R.  198,  71  C.  C.  A. 
607,  139  Fed.  123. 

256.  In  re  Shiebler  &  Co.  (D.  C,  N.  Y.), 
30  Am.  B.  R.  777,  183  Fed.  545. 

257.  See  discussion  under  Section  Sixty* 
two  of  this  work. 
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b.  Practice. —  Section  60-d  is  sm  generis  and  does  not  oontemplate  the 
bringing  of  plenary  suits  for  the  reoovery  of  preferential  transfers  in  any 
jurisdiction.  It  recognizes  the  temptation  of  a  failng  debtor  to  deal  too 
liberally  with  his  property  in  employing  counsel  to  protect  him  in  view  of 
financial  reverses  and  probable  failure.  It  recognizses  the  right  of  such  debtor 
tc'  have  the  aid  and  advice  of  counsel  and  in  contemplation  of  bankruptcy 
proceedings  which  shall  strip  him  of  his  property  to  make  provisions  for  a 
reasonable  compensation  to  his  counsel,  and  in  view  of  the  cireumstances  the 
act  makes  provision  that  the  bankruptcy  court  administering  the  estate  may 
if  the  trustee  or  any  creditor  questions  the  itransaction,  re-examine  it  with  a 
view  to  a  determination  of  its  reasonableness.^  This  section  added.a  feature 
to  the  bankruptcy  act  not  found  /in  former  acts  regulating  practice  and  pro- 
cedure in  bankruptcy,  therefore,  adjudications  upon  other  provisions  of  the 
bankruptcy  act  or  concerning  the  judiciary  acts  giving  jurisdiction  to  the 
courts  of  the  United  States  have  no  binding  f ifect  m  the  construction  of  this 
section.**  There  is  no  provision  for  the  enforcement  cd  this  section  in  an- 
other court  of  bankruptcy,  where  the  bankrupt  may  be  personally  served  with 
process  in  a  plenary  suit ;  such  court  is  not  given  authority  to  reexamine  the 
transaction.'*^  A  State  court  has  no  jurisdiction  to  re-examine  the  transfer 
of  property  to  counsel."^  The  practice  on  proceedings  of  this  character — ^the 
attorney  being  ufl»ually  an  officer  of  the  court  —  is  both  simple  and  summftry. 
Being  rarely  resorted  to,  there  are  no  stated  rules  ar  forms  applicable.  The 
amount  paid  must  appear  in  Schedule  B  (4^  of  a  voluntary  petition.  Pro- 
ceedings to  test  the  propriety  of  payments  to  an  attci.mey  for  all  services, 
namely,  those  rendered  before  the  payment,  as  well  as  those  services  to  be 
rendered  in  the  bankruptcy  proceeding  itself,  should  be  taken  in  the  form 
of  a  motion  to  fix  the  allowance  and  for  an  order  directing  iihe  return  of  the 
balance  unless  an  issue  is  raised.^  The  motion  may  be  heard  on  affidavits 
or  orally.  A  suit  to  recover  will  rarely  be  necessary;  though  an  order  to 
restore,  if  not  obeyed,  is  perhaps  not  now  the  foundation  for  a  prooeediTiS' 


858.  In  re  Wood  &  Henderson  (Sup.  Ct., 
U.  S.),  20  Am.  B.  R.  1,  5. 

259.  In  re  Wood  &  Henderson  (Sup.  Ct., 
U.  S.),  20  Am.  B.  R.  1,  5. 

260.  In  re  Wood  &  Henderson  (Sup.  Ct., 
U.  S.),  20  Am.  B.  R.  1,  5. 

261.  In  re  Wood  &  Henderson  (Sup.  Ct, 
XJ.  S.),  20  Am.  B.  R.  1,  5. 

262.  In  re  Shiebler  &  Co.  (D.  C,  N.  Y.), 
20  Am.  B.  R.  777,  163  Fed.  545;  Tripp  v. 
Mitschrich  (C.  C.  A..  8th  Cir.),  31  Am.  B. 
H.  662.    In  In  re  Wood  &  Henderson,  210 


U.  S.  246,  20  Am.  B.  R.  1,  5,  Mr.  Justice 
Day  said,  referring  to  section  60-d:  "This 
section  does  not  undertake  to  provide  for  a 
plenary  suit,  but  for  an  examination  and 
order  in  the  course  of  the  administration  of 
the  estate  with  a  view  to  permitting  only  a 
reasonable  amount  thereof  to  be  deducted 
from  it  because  of  payments  of  money  or 
transfers  of  property  to  attorneys  or 
counsellors  in  contemplation  of  bankruptcy 
proceedings." 


§  60-d.]  Peeferences  to  Baxkrupt^s  Attorney.  833-h 

in  con  tempt  ***  Since  this  section  makes  no  provision  for  the  service  of 
piocess,  it  deems  that  such  reasonable  notice  should  be  given  to  the  parties 
affected,  eitlier  by  mail  or  otherwise  as  the  court  shall  direct,  so  that  an 
opportunity  may  be  given  them  to  appear  in  court  and  contest  the  reason- 
ableness of  the  chargee  in  questioiL**  Any  notice  to  the  attorney  directed 
by  the  court  is  sufficient.** 

c.  niustratiye  oases. —  Caaes  which  have  originated  under  this  suibsecitioii 
are  collated  in  the  foot-note."* 

S63.  Comingor  t.  LouisviUe  Trust  Co.,  184  866.  In  re  Lewin  (D.  C,  Vt.),  4  Am.  B. 

U.  S.  18,  7  Am.  B.  R.  421.     Compare  In  R.  632,  103  Fed.  850;  In  re  Kross   (D.  C, 

re  Sims,  Fed.  Cas.  12,888.  N.  Y. ) ,  3  Am.  B.  R.  187,  06  Fed.  818 ;  In 

364.  In  re  Wood  &  Henderson,  210  U.  S.  re  Goodwin,  2  N.  B.  N.  Rep.  445;  In  re 
346,  20  Am.  B.  R.  1,  5;  Haffenberg  v.  Chi-  ToUett,  2  N.  B.  X.  Rep.  1096;  In  re  Corbett 
cago  Title  k  Trust  Co.  (C.  C.  A.,  7th  Cir.),  (D.  C,  Wis.),  5  Am.  B.  R.  224,  104  Fed. 
27  Am.  B.  R.  708.  872.    Compare  also,  under  the  law  of  1867, 

365.  In  re  Lewin  (D.  C,  Vt.),  4  Am.  B.  In  re  Sidle,  Fed.  Cas.  12,844;  In  re  Sims, 
R.  632,  103  Fed.  850.  Fed.  Cas.  12,888. 
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DEPOSITORIES  FOR  MONET. 


§  61.  Depositories  for  Money. — a  Courts  of  bankruptcy  shall  desig- 
nate, by  order,  banking  institutions  as  depositories  for  the  money  of 
bankrupt  estates,  as  convenient  as  may  be  to  the  residences  of  trus- 
tees, and  shall  require  bonds  to  the  United  States,  subject  to  their 
approval  to  be  given  by  such  banking  institutions,  and  may  from  time 
to  time  as  occasion  may  require,  by  like  order  increase  the  number 
of  depositories  or  the  amount  of  any  bond  or  change  such  deposi- 
tories. 


Analogous  provisions:    In  U.  S.:    None  in  the  law;  but  see  General  Order  XX\^III  under 
the  law  of  1867. 
In  Eng.:     See  miscellaneous  provisions  in  General  Rules. 
Cross-references:     To  the  law:     Distribution  of  consideration  of  composition  on  confirma- 
tion, §  12-e. 
Duty  of  trustee  to  deposit  money  in  designated  depositary,  and  disbursement 
thereof,  §  47-a(3)  (4). 
To  the  General  Orders:    Payment  of  money  deposited  by  check  or  warrant,  XXIX. 


SYNOPSIS  OF  SECTION. 

I.  Depositories  for  Money,  834. 

a.  Deaignation  of  banks,  834. 

b.  Didmrsement  of  moneys  by  deposiicrieSf  839. 


I.  DEPOSITORIES  FOR  MONEY. 


a.  Desig^nation  of  banks. —  This  section  is  new.  Under  the  law  of  1867, 
the  practice  was  the  same,  but  rested  on  the  authority  of  a  general  order 
merely.^  The  provisions  of  this  section  and  of  section  47-a  (3)  are  manda- 
tory in  form  and  should  not  be  departed  from  unless  the  consent  of  all 
interested  parties  has  been  obtained.^    The  designation  of  banks  is  usually 

1.  Act   of    1867,    General    Order   XXVIT. 

2.  Huttig  Manfg.  Co.  v.  Edwards   (C.  C.  A.,  8th  Cir.),  20  Am.  B.  R.  349,  354,  160 
Fed.  619. 

[834] 
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made  by  a  standing  order  of  the  district  court  The  depository  must  give 
a  bond,  which  should  be  large  enough  to  cover  the  amount  on  deposit  at  any 
time.  The  fact  that  a  bond  has  been  given  by  a  bank  or  trust  company 
does  not  authorize  a  bankruptcy  court  ta  make  summary  orders  directing 
the  payment  of  deposits  to  receivers  tmA  trtistees  in  bankruptcy  while  the 
affairs  of  the  bank  or  trust  company  are  being  liquidated  under  a  State  law.^ 
b.  Disbursement  of  moneys  by  depositories.—  This  is  regulated  by  General 
Order  XXIX  It  is  suggested  that  deposits  by  trustees  be  always  in  the 
name  of,  say  "  John  Doe,  as  Trustee  of  Richard  Koe,  in  Bankruptcy  No^ 
765.'**  Each  check  should  indicate  the  purpose  for  which  it  was  drawn. 
Checks  on  the  funds,  if  on  the  clerk's  deposit,  must  be  signed  by  the  latter 
and  countersigned  by  the  judge;'  if  on  a  trustee's  deposit,  must  be  signed 

m 

by  the  latter  and  countersigned  by  the  referee.  A  bank  which  pays  a 
check  not  so  countersigned  may  do  so  at  its  peril.*  This  general  order 
has  been  construed  somewhat  strictly.^  Perhaps  this  is  wise  in  exceptional 
cases.  Still,  a  reasonable  observance  of  proper  safeguards  against  unau- 
thorized withdrawals  seems  enough. 

3.  Matter  of  Bologh   (D.  C,  N.  Y.),  25*  preference  over  its  general  creditors  by  vir- 

Am.  B.  R.  736,  185  Fed.  825.  tue  of  section  190  of  the  New  York  Banking 

Preference  upon  dissolution  of  depository.  Law  under  which  debts  due  from  a  trust 

—  Funds  in  the  possession  of  a  receiver  or  company  as  a  designated  depository  shall 

trustee  in  bankruptcy,  which  belong  to  the  be  given  a  preference.    Morris  v.  Carnegie 

bankrupt    estate,    will    be    deemed    to    be  Trust  Co.  (N.  Y.  Sup.  Ct.),  29  Am.  B.  R. 

"  money  paid  into  court "  within  the  mean-  884. 

ing  of  the  New  York  Banking  Law;   and  4.  In  re  Carr  (D.  C,  N.  Car.)f  9  Am.  B. 

where  such  funds  have  been  deposited  by  a  R.  5&,  117  Fed.  572. 

receiver  or  trustee  in  a  trust  company  which  ft.  Sometimes  they  take  the  form  of  a 

has  been  designated  as  a  depository  for  the  coutt  order,  attested  by  the  clerk.    See  also 

moneys  of  bankrupt  estates  imder  section  Tri^t^s'    Combined   Dividend   Check-  and 

61  of  the  Bankruptcy  Act,  and  which  has  '  Receipt,  in  "  Supplementary  Formd,*'  poaU 

also  been  designated  by  the  State  comp-  6.  In  re  Cobb  (D.  C,  K.  Car.),  7' Am.  B. 

troller    as    a    depository   of    all    funds   or  R.  202,  112  Fed.  S5&. 

moneys  paid  into  court,  he  is  entitled  upon  7.  Id.                                          >     .  > 
a  dissolution  of  the  trust  company  to  a 


SECTION  SIXTY-TWO. 


EXPENSES  OF  ADlflNISTBRINO  ESTATES. 


§  62.  Expenses  of  Administering  Estates. — a  The  actual  and  neces- 
sary expenses  incurred  by  officers  in  the  administration  of  estates 
shall,  except  where  other  provisions  are  made  for  their  payment,  be 
reported  in  detail,  under  oath,  and  examined  and  approved  or  dis- 
approved by  the  court.  If  approved,  they  shall  be  paid  or  allowed 
out  of  the  estates  in  which  they  were  incurred. 


Analogons  proviaions:    In  U.  S.:     Act  of  1867,  |  28,  R.  S.,  i|  5099,  5127A,  5127B;  Act 
of  1800,  I  29. 
In  £ng.:    Act  of  1883,  i  73. 
Crots-referencea:    To  the  Uw:    Duties  of  referees  in  respect  to  adminiBtration  of  eatatet, 
§  39. 
Trustees  to  account  for  expenses  of  administration,  |  47. 
Priority  of  cost  of  administering  estates,  |  64-b(2)  (3). 


SYNOPSIS  OF  SECTION. 
BXPENSES  OF  AOBHIVISTBRING  BSTATBS. 

L  Expenses  of  Administering  Estates,  837. 

a.  Scope  of 'section,  837. 

b.  Priority  of  payment,  837. 

c.  Auctioneer's  services,  837. 

d.  Sums  paid  for  preservation  of  property,  838. 

e.  Allowances  to  assignees  for  Ike  benefit  of  creditors,  838. 

f .  Practice  on  allowance,  839. 

n.  Employment  and  Compensation  of  Attornejrs,  839. 

a.  In  general,  83ft. 

b.  Employment  of  aUomey  for  the  trustee,  839. 

c.  Compensation  far  attorneys,  840. 

(1)  In  general,  840. 

(2)  For  claimants,  841. 

(3)  For  petitioning  creditors  in  involuntary  cases,  842. 

(4)  For  receivers,  843. 

(I)  Appointed  in  bankruptcy,  843. 
(II)  Appointed  by  State  court,  843. 

[836] 
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IL  Employment  and  Compensation  of  Attorneys  —  Continued: 

c.  CampenaatUm  for  aUomeys  —  Continued : 

(5)  For  banxbuptb  in  iNvoLimTART  cases,  844. 

(6)  For  bankrupts  in  voluntary  cases,  844. 

(7)  For  trustees,  845. 

(8)  Fob  assignee  prior  do  bankruptct,  847. 

d.  Effect  of  amendmerUa  of  1903,  847. 


L  EXPENSES  OF  ADMINISTERING  ESTATES. 

a.  Scope  of  section. — Clearly  the  disbursements  authorizfed  by  this  section 
are  (1)  the  "actual  and  necessary  expenses,"  (2)  incurred  by  officers* 
in  the  administration  of  estates.  These  include  such  disbursements  as 
for  service  of  process,  for  advertising  and  giving  notices,  for  perpetuating 
testimony^  for  the  trustee's  bond,  'for  the  rent,^  insurance,  and  other  neces- 
sary expenses  attending  the  closing  out  of  a  going  business,  for  the  fees  of 
the  appraisers,  and  for  the  compensation  of  attorneys  employed  by  the  trustee. 
Under  the  former  law,  the  words  were  "  all  necessary  disbursements  made 
by  him  (the  assignee)  in  the  discharge  of  his  duty."^  The  close  connection 
between  this  section  and  §  64-b  is  apparent.  Indeed,  ^'  expenses  of  admin- 
istering estates  "  here  seems  to  be  the  equivalent  of  ^^  the  cost  of  administra- 
tion" in  §  64-b  (3). 

b.  Priority  of  payment. —  There  is  nothing  either  here  or  in  §  64  to  indi- 
cate the  order  of  payment  in  case  the  assets  are  not  sufficient  to  pay  these 
expenses  and  the  priority  debts.  Kor  has  the  question  yet  been  squarely  up.^ 
A  fair  construction  perhaps  would  be  that  "  expenses  of  administering " 
are  the  same  as  the  '^  cost  of  administration  "  in  §  64-b  (3),  with  the  result 
that  they  will  be  paid  only  in  case  there  is  sufficient  cash  on  hand  to  care  for 
(1)  taxes,  (2)  the  cost  of  preserving  the  estate,  and  (3)  the  filing  fees  paid 
by  creditors.^  Whether  such  expenses  should  be  paid  ahead  of  a  valid 
specific  lien  at  the  time  of  the  bankruptcy  is  a  question.*  A  trustee  will  be 
surcharged  the  amount  of  penalties  incurred  for  a  failure  to  pay  taxes,  if 
there  were  funds  of  the  estate  available  for  the  purpose  when  the  taxes  were 
due.'' 

c.  Anctioneer's  services. —  The  courts  are  reluctant  tjo  allow  a  trustee  any 
sum  in  payment  of  the  fees  of  an  auctioneer.^ 

1.  Bankr.  Act,  |  1(18) ;  Wilson  v.  Penn.,  6.  In  re  Frick  (Ref.,  Ohio),  1  Am.  B.  R. 
«tc.,  Co.  (C.  C.  A.,  3d  Cir.),  8  Am.  B.  R.  T19.  CJontra:  In  re  Tebo  <D.  C,  W. 
169,  114  Fed.  742.  Va.),  4  Am.  B.  R.  235,   IDl  Fed.  419;   In 

2.  Consult  In  re  Wiessner  (D.  C,  N.  Y.),  re  Bourlier  Cornice  &  Roofing  Co.  (D.  C, 
8  Am.  B.  R.  415,  115  Fed.  421.  Ky.),  13  Am.  B.  R.  585,  133  Fed.  958. 

8.  Act  of  1867,  §  28,  R.  S.,  §  5099.  7l  Matter  of  Monsarrat  (D.  C,  Hawaii), 

i.  Note  In  re  Burke  (Ref.,  Ohio),  6  Am.  25  Am.  B.  R.  820. 

B.  R.  502.  S.  Payment   of   fees   of   auctioneer.— In 

6.  See    Bankr.    Act,    §    64-a*b(l)  (2).  the  case  of  In  re  Pegues,  3  N.  B.  R.  80,  Fed. 
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d.  Sums  paid  for  preservation  of  property. —  The  tnifitee  may  be  allowed 
for  all  sums  necessarily  paid  for  the  preservation  of  the  estate.  If  such 
sums  have  been  paid  by  other  parties  he  znay,  witibt  l^e  approval  of  the 
court,  repay  them  especially  if  they  had  an  interest  in  the  preservation 
of  the  property,  and  if  there  were  circtunstanees  which  necessitated  prompt 
action  on  their  part.  Thus,  if  creditors*  prior  to  the  appointment  of  a  trus- 
tee should  pay  for  liens  which  were  being  enforced  in  order  to  save  the 
property  for  the  estate  they  would  be  subrogated  to  the  rights  of  the  lienors.^ 
And  it  has  been  held  that  where  creditors  have  secured  a  lien  of  which  they 
are  deprived  by  the  operation  of  the  bankruptcy  law,  and  the  full  benefit  of 
their  litigation  accrttes  to  others,  the  bankruptcy  court  may  make  a  reason- 
able allowance  as  an  indemnity  for  the  cost  and  expenses  through  which  such 
benefit  has  been  obtained.^  The  compensation  of  a  receiver  in  bankruptcy 
lies  in  the  sound  discretion  of  the  court.  This  rule  also  applies  to  marshals 
in  taking  care  of  property.*^  Where  expenses  are  incurred  by  a  trustee  in 
the  preservation  of  property  subject  to  mortgage,  solely  in  the  interest  of 
creditors  generally,  they  should  be  paid  out  of  the  estate,  and  may  not  be 
charged  against  the  mortgagees,^ 

e.  Allonnuiees  to  assignees  for  the  benefit  of  creditors. —  Whenever  a  general 
assignment  for  the  benefit  of  creditors  is  set  aside,  the  trustee  in  bankruptcy 
may  properly  allow  to  the  assignee,  for  the  benefit  of  his  -creditors,  his 
expenses  in  converting  the  property  into  money,  but  to  the  extent  only 
to  whidi  his  conversion  of  it  into  money  has  saved  the  esthte  in  bankruptcy 
similar  expenditure.**  Thus,  money  paid  by  the  assignee  for  the  benefit 
of  creditors,  to  discharge  valid  liens  upon  the  property,  may  be  allowed  him.^* 
The  assignee  for  tlie  benefit  of  creditors  may  also  be  allowed  sums  which, 
pursuant  to  the  terms  of  the  assignment,  he  has  paid  over  to  the  creditors,^ 
Where  an  assignee  for  the  benefit  of  creditors  remains  in  possession  of  the 
property  with  the  consent  of  the  referee,  and  performs  valuable  services 
for  the  estJite,  his  expenses  and  compensation  for  such  services,  up  to  the 
time  of  the  adjudication,  should  be  paid  as  disbursements.^* 

Cas.  10,907,  it  was  said:    "The  law  contem-  tion  for  services  of  cnstodian  of  property, 

plates  that  the  assignee  shall  himself  sell  see  In  re  Pickhardt  (D.  C,  Wis.),  29  Am- 

the  property  of  the  estate.     There  may  be  B.  R.  524. 

cases  in  which  it  will  be  proper  to  employ  12.  In  re  Vulcan  Foundry  &  Machine  Co. 

an  auctioneer,  but  the  necessity  for  so  doing  (C.  C.  A.,  3d  Cir.),  24  Am.  B.  R.  625,  180 

should  be  first  shown  to  the  court  and  leave  Fed.  671. 

obtained."    This  language  was  quoted  with  13.  MacDonald  ▼.  Moore,  15  N.  B.  R.  26. 

approval  by  Judge  Longyear  in  the  case  of  1   Abb.  N.  C.  53;  Burkholder  v.  Stump,  4 

In  re  Sweet  (D.  C,  Mioh.),  9  N.  B.  R.  48,  N.  B.  R.  597,  Fed.  Cas.  2,165;  In  re  Cohn,  6 

Fed.  Cas.  13,688.  N.  B.  R.  379,  Fed.  Cas.  2,966. 

9.  In  re  Gregg,  3  N.  B.  R.  529,  Fed.  Cas.  14.  Livingston  v.  Bruce,  1  Blatch.  318. 
5,976,  15.  Cragin  v.  Thompson,  12  N.  B.  R.  81, 

10.  In  re  Les.ser  (D.  C,  N.  Y.),  3  Am.  B.  Fed.  Cas.  3,320.  2  Dill.  513;  Jones  v.  Kin- 
R.  815.  100  Fed.  433.  See  also  In  re  Lit-  ney,  4  N.  B.  R.  649,  Fed.  Cas.  7,473,  5  Ben. 
tie  River  Lumber  Co.   (D.  C,  Ark.),  3  Am.      259. 

B.  R.  fi82.  107  Fed.  558.  16.  In  re  Pattee  (D.  C,  Ct.),  16  Am.  B. 

11.  Tn   re  Scott    (D.  C.  X.  Cnr.).  3  Am.      R.  450,  143  Fed.  994. 
B.  R.  625,   99  Fed.  404.     As  to  compensa- 
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f.  Praetiee  on  allowanoe. —  Expenses  of  administration  mnat  be  reported 
ill  detail  undeor  oath,  an4  examined  and  approved  by  the  court  Where  tibe 
allowance  is  far  the  oompensation  of  the  trustee's  attorney,  he  should  always 
file  an  affidavit  specifying  the  services  performed.  But  such  an  allowance 
may  be  made  without  a  notice  to  creditors."  As  a  rule,  all  disbursements 
bj  the  trustee  are  itemized  in  his  verified  reports,  and  formally  allowed  on 
the  coming  up  of  such  reports  for  affirmation. 

a  EMPLOYMENT  AN9  COMPENSATION  OF  ATTOHNEYS. 

a.  In  generaL*— Section  62  strictly  only  iias  to  do  with  disbursements  by 
the  attorney  for  the  trustee.  For  eonvenienee,  however,  the  subject  of  atr 
tomeys  and  their  compensation  is  generally  discussed  here."  Economy  in 
the  administration  of  estates  is  the  policy  of  the  .present  law,^^  and  is  to  be 
strictly  enforced.*'  This  principle  should  be  kept  in  mind  in  fixing  the  com- 
pensation of  attorneys.*^  Courts  will  require  satisfactory  evidenee  to  show 
peceasity  of  legal  aid  on  the  part  of  the  trustee.^    Attorneys  should  be  allowed 


Services  of  assignee. —  In  the  case  of  In 
re  Pauley  (Ref^  N.  Y.),  2  Am.  B.  R.  333, 
Referee  Hotchkiss,  writing  the  opinion, 
iiolds  that  a  general  assignee  in  posaession, 
prior  to  bankruptcy,  will  be  allowed  out  of 
the  estate  his  disbursements  in  preserving 
the  same,  and  that  he  will  also  be  allowed 
reasonable  fees  as  custodian  of  the  estate^ 
but  he  cannot  be  given  fees  as  assignee, 
and  that  the  attorneys  of  such  assignee 
should  not  be  allowed;  except  in  unusual 
circumstances,  anything  out  of  the  estate. 

In  the  case  of  Peter  Paul  Book  Co.  (D. 
C,  N.  Y.),  5  Am.  B.  R.  105,  104  Fed.  786, 
the  court  held  that  no  allowance  can  be 
made  by  a  court  of  bankruptcy  to  an  as- 
signee under  a  general  assignment  for  ser- 
vices rendered  as  custodian  of  the  property 
prior  to  the  filing  of  the  petition  in  bank- 
ruptcy against  the  assignor,  even  though 
web  services  appear  to  have  been  for  the 
benefit  of  the  general  creditors.  The  court, 
however,  said  the  bankruptcy  court  is  au- 
thorized to  make  an  allowance  for  services 
rendered  in  preserving  the  estate  subse- 
quent to  filing  the  petition. 

17.  In  re  Stotts  (D.  C,  lowa)^  1  Am.  B. 
R.  641,  33  Fed.  438.  Compare  In  re  Brinker, 
Fed.  Cas.  1,882. 


is.  See  also  Bankr.  Act,  fi  64-b  (3). 
19.  Matter  of  Frank  Heia   (Ref.,  Ky.)» 
18  Am.  B.  R.  104. 

80.  In  re  Ketterer  Manufacturing  Co.  (D. 
C,  Pa.),  19  Am.  B.  R.  846,  156  Fed.  987. 

81.  In  re  Lang  (D.  C,  Tex.),  11  Am.  B. 
R.  794,  137  Fed.  765. 

88.  Necessity  of  employxnent  of  counsel 
by  trttstee.— In  re  Davenport  (D.  C,  Tex.), 
3  N.  B.  R.  77,  Fed.  Cae.  3,587,  holding  that 
while  in  prosecuting  or  defending  suits  the 
assianee  had  the  right  to  employ  /counsel,- 
i^nd  also  had  the  right  to  obtain  legal  ad- 
vice whenever  really  necessary  to  enable 
him  to  act  for  the  interests  of  the  estate  or 
of  creditors,  still  an  allowance  to  an  assig- 
nee for  the  service  of  counsel  in  connection 
with  the  compromise  of  an  ordinary  claim 
could  not  be  allowed,  it  being  a  proceeding 
of  such  a  character  that  an  assignee  of  or- 
dinary intelligence  would  be  able  to  act  for 
himself  and  without  the  aid  of  an  attorney. 
But  in  In  re  Colwell  (D.  C,  Mass.),  15  N. 
B.  R.  92,  it  was  held  that  an  allowance  was 
proper  to  the  trustee  for  procuring  the  ser- 
vices of  counsel  to  investigate  as  to  the 
affairs  of  the  estate,  although  no  litigation 
resulted. 
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reasonable  oompenaation  for  Bervioee  rendeted,  but  only  when  they-  are  bene- 
ficial to  Ae  estate.^  An  application  to  the  court  for  the  removal  of  an  at- 
torney for  a  trustee  or  «reoeiver  will  be  couBidered,  but  will  not  be  granted 
unless  clearly  shown  to  be  necessary  for  the  interests  of  creditors  and  the 
estate.^* 

b.  Employment  of  attorney  for  the  tnutee. —  This  is  carefully  regulated  bj 
statute  in  England;  and  the  law  there,  boing  expressive  of  the  expmenoe 
of  centuries,  may  be  consulted  with  profit  The  imported  cases  under  the  law 
of  1867,  while  not  numerous,  aro  valuable.**  Under  the  'peeaent  law,  it  has 
been  held  'that  the  trustee's  attorney  may  be  chosen  by  the  creditoaas  in  the 
same  way  the  trustee  is  chosen ; "  although  the  better  opdmon  is  that  he 
should  employ  his  attoomey  himself  without  initerfetrenoe  from  the  creditois." 
Also,  that  the  attorney  should  not  have  been  tiie  attorney  foar  ihe  bankrupt^'' 
or  for  an  interest  adverse  to  the  general  creditors.^  It  is  tiie  duty  of  the 
trustee  to  employ  counsel  to  protect  the  interests  of  the  estate  in  pending 
litigations.** 

0.  Compensation  of  attorneys.—  (1)  In  obnebal.— An  attorney's  right  to 
compensation  is  incident  to  his  employment  Whether  it  shall  be  paid  cmt 
of  the  assets  of  a  bankrupt  estate  is  the  question  consideired  here.     It  has 

S8.  Randolph  y.  Scruggs,  10  Am.  B.  R. 
1,  100  U.  6.  538;  In  re  Zier  &  Co.  (D.  C, 
Ind.),  11  Am.  B.  R.  587,  142  Fed.  102;  In 
re  Covington  (D.  C,  N.  Car.),  13  Am.  B.  R. 
150,  132  Fed.  S84;  In  re  Duran  Mercantile 
Co.  (D.  C,  N.  Mex.),  29  Am.  B.  R.  450. 

S8a.  In  re  Champion  Wagon  Co.  (D.  C, 
N.  Y.),  28  Am.  B.  R.  51. 

24.  For  instance.  In  re  Drake,  Fed.  Cas. 
4,058;  In  re  Davenport,  Fed.  Cas.  3,587; 
In  re  Noyea,  Fed.  Cas.  10,871.  For  an  or- 
der of  appointment  under  the  present  law, 
see  "  Supplementary  Forms."  post. 

26.  In  re  Smith  (Ref.,  N.  Y.),  1  Am.  B. 
R.  37;  In  re  Little  River  Lumber  Co.  (D. 
C,  Ark.),  3  Am.  B.  R.  &82.  101  Fed.  558. 

26.  In  re  Abrara  (D.  C,  Cal.),  4  Am.  B. 
R.  575,  103  Fed.  272;  In  re  Arnett  (D.  C, 
Tenn.),  7  Am.  B.  R.  522,  112  Fed.  770;  In 
re  Baber  (D.  C,  Tenn.),  9  Am.  B.  R.  406, 
119  Fed.  525;  Matter  of  Columbia  Iron 
Works  (D.  C,  Mich.),  14  Am.  B.  R.  526, 
143  F(m1.  234. 


17.  In  re  Teuthom  (Ref.,  MasB.),  5  Am. 

B.  R.  767. 

Attorney  for  Vankrvpt. —  A  trustee  or  re- 
ceiver should  not  ordinarily  employ  the  at- 
torney who  represents  the  bankrupt  or  one 
representing  interests  in  a  litigation  which 
are  adverse  to  the  general  estate,  or  in  con- 
flict with  other  interests  represented  by  the 
trustee;  and  where  there  are  matters  in 
controversy  between  different  classes  of 
creditors,  the  court  will  usually  decline  to 
authorize  the  employment  by  the  trustee 
of  an  attorney  representing  one  of  such 
classes.  In  re  Smith  (C.  C.  A.,  6th  Cir.). 
29  Am.  B.  R.  628. 

8S.  In  re  Rusch  (D.  C,  Wis.),  5  Am.  B. 
R.  565,  105  Fed.  607;  In  re  Kelly  Dry  Goods 
Co.  (D.  C,  Wis.),  4  Am.  B.  R.  528,  102  Fed. 
747. 

29.  In  re  McKenna  (D.  C,  N.  Y.),  15  Am. 
B.  R.  4,  187  Fed.  611. 
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been  held  that,  under  §  64-b  (3),  the  attorneys  for  the  petitioning  creditor 
and  for  the  bankrupt  in  involuntary  cases  have  an  absolute  right  to  compen- 
sation;^ the  amount  only  is  discretionary.  It  is  suggested,  however,  that 
the  clause  "  as  the  court  may  allow  "  has  relation  to  all  the  words  of  the 
subdivision  and  not  merely  to  the  clause  "  and  to  the  bankrupt  in  voluntairy 
eases."  '^  Such  a  view  would  harmonize  the  statute  and  the  practice  under 
it.  But  tiiia  disoretion  must  be  sound  and  not  unrestrained ;  it  is  subject  to 
ivview.^  Generally  speaking,  the  determination  as  to  the  amount  to  be  paid 
attorneys  will  not  be  disturbed  on  appeal  except  for  manifest  error."  In 
determining  the  amount  of  compensation,  the  value  of  the  estate  must  be  taken 
into  consideration.'^  Whether  compensati<Hi  shall  be  allowed  depends  on  the 
facts  of  each  case.**  It  is  not  eo  much  what  was  done  by  the  attorney,  as  what 
was  really  required.**  The  bankrupt  should  act  in  good  faith  and  not  delay 
the  proceedings  in  order  to  have  a  fee  allowed  to  his  attorney.**  ISreither  the 
attorney  for  petitioning  creditors  in  involuntary  bankruptcy  proceedings,  nor 
the  attorney  for  the  bankrupt,  can  be  allowed  compensation  out  of  a  fund 
derived  from  the  sale  of  property  under  mortgage  foreclosure  proceedings, 
where  it  appears  that  such  bankruptcy  proceedings  were  of  no  benefit  tp 
the  mortgagee."  But  if  a  mortgagee  has  his  lien  enforced  in  suich  proceed 
ings  and  thus  profits  by  the  result  he  may  be  charged  wilii  coimsel  fees.* 


SO.  In  re  Curtis  (C.  C.  A.,  7th  Cir.),  4  Am, 
B.  R,  17,  100  Fed.  784,  approved  and  fol- 
lowed in  Smith  v.  Cooper  (C.  C.  A.,  5th 
Cir.),  9  Am.  B.  R.  765,  120  Fed.  230.  Com- 
pare In  re  Smith  (D.  C,  N.  Car.),  5  Am. 
B.  R.  559,  108  Fed.  39. 

81.  In  re  Morris  (D.  C,  N.  Car.),  11  Am. 

B.  R.  145,  125  Fed.  841;  In  re  Kross   (D. 

C,  N.  Y.),  3  Am.  B.  R.  187,  96  Fed.  816.  ' 

82.  In  re  Curtis  (C.  C.  A.,  7th  Cir.),  4 
Am.  B.  R.  17,  100  Fed.  784;  In  re  Burrua 
<D.  €.,  Va,),  3  Am.  B.  R.  296,  97  Fed.  926; 
Smith  V.  Cooper  (C.  C.  A.,  5th  Cir.),  9  Am. 
B.  R.  755,  120  Fed.  230.  But  it  will  not 
usually  be  disturbed.  In  re  Tebo  (D.  C, 
W.  Va.),  4  Am.  B.  R.  235,  101  Fed,  419. 

Review  of  ezorbiUat  fee. —  Still,  in  the 
exercise  of  its  judicial  discretion,  the  court 
will  not  allow  an  attorney's  fee  which  is 
exorbitant,  though  recommended  by  the  ref- 
eree. In  re  Carr  (D.  C,  N.  Car.),  8  Am.  B. 
K.  635,  116  Fed.  556. 


33.  Matter  of  Atcherley  (D.  C,  Hawaii), 
25  Am.  B.  R.  827. 

33a.  In  re  Ellett  Electric  Co.  (D.  C,  N. 
Y.),  28  Am.  B.  R.  453. 

34.  See  In  re  Evans  (D.  C,  N.  Car.),  8 
Am.  B.  R.  730  (and  modification  on  rehear- 
ing in  foot-note),  116  Fed.  909. 

85.  In  re  Council  &  Sons  (O.  C,  Pa.),  9 
Am.  B.  R.  474,  120  Fed.  846. 

86.  In  re  Woodward  (D.  C,  N.  Car.),  2 
Am.  B.  R.  692,  95  Fed.  955.  Thus,  a  fee 
will  not  be  allowed  for  defending  the  bank- 
rupt for  contempt.  In  re  Mayer  (D.  C, 
Wis.),  4  Am.  B.  R.  238.  101  Fed.  695. 

87.  In  re  Goldville  Mfg.  Co.  (D.  C,  N. 
Car.),  10  Am.  B.  R.  552,  118  Fed.  892.  As 
to  allowance  to  attorney  for  services  per- 
formed for  mortgagee  on  foreclosure,  see  In 
re  Claussen  &  Co.  (D.  C,  N.  Car.,  21  Am. 
B.  R.  34,  164  Fed.  300. 

88.  In  re  Torchia  (D.  C,  Pa.) ,  26  -Am.  B. 
R.  188. 
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If  the  right  to  attorneys  fees  for  the  collection  of  a  mortgage  debt  depends 
upon  a  statute  requiring  notice  of  foreclosure,  such  right  is  inchoate  depend- 
ent upon  6uit  being  brought  after  notice  and  non-payment  by  the  mortgagor; 
if  bankruptcy  intervene  prior  to  the  foreclosure,  the  mortgagee  will  not  be 
entitled  to  attorneys  fees.*^  In  Pennsylvania,  the  bankruptcy  court  may» 
ijnder  the  settled  rule  of  practice,  reduce  an  attorney's  commission,  stipulated 
for  in  the  bond  and  mortgage.^  If  the  referee  is  not  satisfied  as  to  the  ser- 
vices rendered  by  an  attorney,  he  may  suspend  the  hearing  for  a  reasonable 
time.^  It  is  the  duty  to  reduce  the  amount  allowed  by  a  trustee  as  oouosd 
fees  if  they  are  excessive.*^  Compensation  cannot  be  allowed  save  for  "  pro- 
fessional services  actually  rendered."  Additional  precedents  will  be  found 
under  the  appropriate  paragraphs,  po&t, 

• 

(2)  Fob  claimants. —  Attorneys  for  mere  claimants  are  not  entitled 
to  allowances  out  of  the  estate;  ^  not  even  attorneys  for  the  petitioning  cred- 
itors for  services  after  the  appointment  of  the  tnistee,**  nor  attorneys  for 
creditors  who  object  to  the  allowanoe  of  claims  of  other  creditors.**  But 
whejre  the  trustee  has  refused  or  neglected  to  recover  assets  or  resist  a  ques- 
tionable claim,  and  individual  creditors  do  this  for  the  benefit  of  all,  their 
attorneys  will  be  allowed  compensation  for  so  doing;**'  but  not  where  such 

« 

38a.  In  re  Weiland  (D.  C,  Ga.),  28  Am.  40.  In  re  Dreeben  (D.  C,  Tez.),  4  Am.  B. 

B.  620.  •  R.  140,  101  Fed.  llO. 

39.  In   re  Wendel    iX>    C,  Pa.),   18   Am.  41.  Matter  of  Ferreri  (D.  C,  La.),  26  Am 

B.  R.  665,  152  Fed.  672.  B.  R.  658, 

Stipulation  of  fees  in  mortgage.- Where         ^  j„  ^^  g^^^j^  ^  ^^  j^   ^^^^  5  ^^ 

a  mortgage  made  by  the  bankrupt  stipu-  g    j^    559^   ^^g   ^^^    gg.    j^^   ^^  Coventr} 

lated  for  payment  of  attorney's  fees  upon  ^^^^^  Furniture  Co.,  (D.  C,  N.  Y.),  22  Am. 

foreclosure   and   the   mortgagee   came   into  g  j^   g^g^  ^^^  j,^j   ^^3.  ^  ^^  ^,j^  ^^  (,., 

the    bankruptcy    court,    proved    his    cliiim,  j^   y  ^^  ^3  j^^  g   j^   ^^^^  ^^3  p^^   gg^ 

^""i  \^''T\  ''I'  ''\^^'  r^''*^  f''''"  «•  I»  ^  Silverman  (D.  C.  N.  Y.).  3  Am. 
made  by  the  trustee    this  sale  is  no     an      ^  ^  ^^  ^^  ^^^ 

equivalent  of  a  foreclosure,  and  the  attor- 

iiey'8    fee    provided    for    in   the    mortgage  **•  Matter  of  Fletcher  (Ref..  N.  Y.),  M 

Bliould  not  be  allowed.    In  re  Roche  (C.  C.  -A™-  »•  R-  398;  In  re  Koadarmour  (C.  & 

A..  5th  Cir.),  4  Am.  B.  R.  370,  101  Fed.  956.  ^■'  ^th  Cir.),  24  Am.  B.  R,  49,  177  Fed. 

in  Louisiana  the  claim  of  a  mortgagee  379.     See  In  re  Worth   (D.  C,  Iowa),  U 

for  attorney's  fees  incurred  by  him  in  pro-  Am.  B.  R.  566,  130  Fed.  987.    A  claim  for 

tecting  his  lien  during  bankruptcy  proceed-  »«<:h  an  allowance  shotttd  be  formaUy  pte- 

ings  of  the  mortgagor  will  be  allowed  where  «ented.     In  re  Stoddard  Broa.  Lumber  Co. 

the  mortgage  contained  a  stipulation  that  (».  C,  Idaho),  88  Am   B.  R.  435,  169  Fed. 

the   mortgagee   should   be   paid   attorney's  1^^- 

fees  in  case  he  was  obliged  to  employ  coun-  45.  In  re  GroVfes,  8  N.  B.  N.  Rep.  4M; 

sfl.    Matter  of  Ferreri  (D.  C,  La.),  26  Am.  In  re  Little  River  Lumber  Co.  (D.  C,  Ark.), 

B.  R.  658.  -  3  Am.  B.  R.  682,  101  Fed.  558. 
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attorneys  come  to  the  afieiatance  of  the  trustee  in  proceedings  instituted  by 
him  to  compel  the  bankrupt  to  disclose  property  retained  by  him.** 

(3)  Fob  pet^itioning  caKDixofis  in  involuntary  oases. —  This  allow- 
ance is  ciistomary.  The  amount  depends  on  a  variety  of  circumstances, 
unnecessary  to  enumerate  hero.  The  allowance  of  a  fee  to  attorneys  for 
petitioning  creditors  is  a  matter  of  right;  the  amount  of  the  allowance  is 
not  wholly  a  matter  of  discretion;  it  mus»t  be  reasonable,  determined  upon 
evidence  of  the  service  pexfonned  and  of  the  value  of  such  service ;  it  rests 
ill  legal  judgment  and  judicial  discretion,  but  not  in  unrestrained  discre- 
tion.*^ If  the  petition  results  in  an  adjudication  by  default,  $75  and  dis^ 
bursements  has  been  thought  a  proper  allowance.*®  In  an  important  case, 
4in  allowance  of  $12,500  was  cut  down  by  the  circuit  court  of  appeals  to 
$2,000.**  Where  the  bankrupt  offered  a  composition  of  forty  cents  on  the 
•dollar,  a  fee  of  $50  has  been  held  sufficient  compensation  for  the  attorney 
for  the  petitioning  creditors,  and  $30  for  the  attorney  for  the  banknipt.^ 
The  counsel  fees  allowed  in  proceedings  for  seizing  and  holding -the  property 
of  an  aUeged  bankrupt  are  for  special  services,  and  are  a  distincb  anatter.^^ 
Where  two  proceedings  are  started  by  attorneys  representing  different  cred- 
itors, and  are  thereafter  consolidated  by  order  of  the  court,  only  a  single 
attorney's  fee  will  be  allowed,  and  this  ehould  be  equitably  divided."     Where 


46.  In  re  Felson  (D.  C,  N.  Y.),  15  Am. 
"B.  R.  185,  139  Fed.  275. 

47.  In  re  Curtis  (C.  C.  A.,  7th  Cir.),  4 
Am.  B.  R.  17,  100  Fed.  784;  Smith  v. 
Cooper  (C.  C.  A.,  5th  Cir.),  9  Am.  B.  R. 
755,  120  Fed.  230;  In  re  Southern  Steel  Co. 
(D.  C  Ala.),  22  Am.  B.  R.  476,  169  Fed. 
702. 

Reasonable  allowance. — A  fee  of  $5,000 
to  attorneys  for  petitioning  creditors  was 
allowed  where  the  estate  created  by  the 
acts  of  such  attorneys  approximated  $15,- 
000  in  vahie,  and  it  appeared  that  the  ser- 
vices rendered  required  a  high  grade  of 
ability  and  energy,  that  the  time  employed 
was  sufficient  to  command  equal  compensa- 
tion in  private  practice,  that  the  results 
had  been  accomplished  against  the  most 
strenuous  opposition,  and  the  creditors  had 
received  the  full  amount  of  their  claims. 
In  re  Berkowltz  (Ref.,  N.  J.),  22  Am.  B. 
H.  236. 

48.  In  re  Woodard  (D.  C,  N.  Car.),  2 
Am.  B.  R.  692,  95  Fed.  955;  In  re  Silver- 


man (D.  C,  N.  Y.),  3  Am.  B.  R.  227,  97 
Fed.  325.  Compare  In  re  Harrison  Mer- 
cantile Co.  (D.  C,  Mo.),  2  Am.  B.  R.  419, 
95  Fed.  128;  also  In  re  Ghiglione  (D.  C, 
N.  Y.),  1  Am.  B.  R.  580,  93  Fed.  186.  Where 
$2,000  was  distributed,  allowance  of  $2oO 
to  creditors'  attorney  was  approved.  In  re 
Covington  (D.  C,  N.  Car.),  13  Am.  B.  R. 
150,  132  Fed.  884. 

49.  In  re  Curtis  (C.  C.  A.,  7th  Cir.),  4 
Am.  B.  R.  17,  100  Fed.  784. 

50.  In  re  Talton   (D.  C,  N.  C),  14  Am. 

B.  R.  617,  137  Fed.  178. 

51.  Hoffschlaeger  Co.  v.  Young  Nap   (D.* 

C,  Hawaii),  12  Am.  B.  R.  526. 

52.  In  re  McCracken  &  McLeod  (D.  C, 
La.),  12  Am.  B.  R.  95,  129  Fed.  621;  In  re 
Coney  Island  Lumber  Co.  (D.  C,  N.  Y.),  29 
Am.  B.  R.  91,  holding  that  but  one  allow* 
ance,  based  on  actual  value,  can  be  made 
for  all  services  rendered  to  the  parties 
whose  rights  are  imbodied  in  and  depoid 
upon  the  application  of  the  petitioning  cred- 
itors. 
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two  petitions  are  presented,  the  first  being  defective  and  being  shown  to  be 
in  bad  faitb,  and  was  subsequently  amended  to  include  acts  of  bankruptcv 
not  -alleged  in  the  first  petition,  the  attorneys  for  the  second  petitioning  cred- 
itors aire  entitled  to  an  allowance  for  services  in  securing  the  adjudication.^ 
Compensation  should  be  paid  to  attorneys  for  petitioning  creditors  out  of 
the  fund  remaining  for  distribution  to  unsecured  creditors  and  not  out  of  the 
proceeds  of  the  sale  of  incumbered  property,  prior  to  the  payment  of  valid 
liens."  An  allowance  will  not  be  permitted  for  services  rendered  before 
proceedings  were  begun,^*  nor  for  services  rendered  necessary  by  the  attorney's 
own  negligence.'*^ 

(4)  For  receivees. —  (I)  Appointed  m  bankruptcy, —  The  rules  appli- 
cable to  the  compensation  of  attorneys  for  the  trusjtee  apply  also  to  tho?e 
appointed  for  receivers.^  Ordinarily  the  duties  of  a  receiver  in  bankruptcv 
neither  require  nor  justify  the  employment  of  an  attorney,  and  no  claim  for 
such  services  i$  chargeable  per  se  against  the  estate  predicated  alone  upou 
the  fact  of  employment  and  services  rendered.*'  An  attorney  for  a  receiver 
will  be  allowed  compensation  for  services  only  to  the  extent  that  the  ser- 
vices were  rendered  in  behalf  of  the  estate  or  to  its  benefit."     And  no  allow- 


58.  In  re  Southern  Steel  Co.  (D.  C,  Ala.)> 
22  Am.  B.  R.  476,  169  Fed.  702.  See  also 
Matter  of  Fischer  (C.  C.  A.,  2d  Cir.),  23 
Am.  B.  R.  427,  175  Fed.  531. 

64.  Compensation  of  attorneys  for  peti* 
tioning  creditors  out  of  general  fund. — 
Where  it  appeared  that  the  property  of  a 
bankrupt  consisted  largely  of  real  estate 
heavily  incumbered  by  liens  which  would 
have  to  be  paid  before  the  petitioning  and 
other  unsecured  creditors  could  realize  any- 
thing, it  was  error  for  the  referee  to  decree 
tK>mpensation  to  be  paid  the  attorneys  for 
the  petitioning  creditor  out  of  the  proceeds 
of  a  sale  of  the  property  when  made,  it 
being  impossible  to  ascertain  what  surplus, 
if  any,  would  remain  for  the  unsecured 
creditors  after  payment  of  liens.  In  re 
Gillaspie  (D.  C,  W.  Va.),  27  Am.  B.  R.  59, 
See  also  In  re  Freeman  (D.  C,  Ga.),  27 
Am.  B.  R.  16,  holding  that  where,  upon 
the  filing  of  an  involuntary  petition  in 
bankruptcy,  by  a  small  creditor,  the  alleged 


bankrupt's  answer  the  next  day  admitting 
bankruptcy,  and  thereupon  the  referee, 
without  notice  to  other  creditors,  passes 
an  order  of  adjudication,  the  proceeding 
will  be  deemed  only  nominally  an  invol- 
untary one,  and  fees  of  attorneys  for  the 
petitioning  creditors  will  not  be  paid  out 
of  the  proceeds  of  the  sale  of  bankrupt's 
stock  of  goods  to  the  detriment  ot  one 
holding  a  valid  mortgage  thereon,  vho 
participated  in  the  proceedings,  if  at  all, 
only  lor  the  purpose  of  objecting. 

55.  Matter  of  Hart  (D.  C,  Hawaii),  16 
Am.  B.  R.  725. 

55a.  In  re  Levy  Outfitting  Co.,  Ltd.  (D. 
C,  Hawaii),  29  Am.  B.  R.  9. 

56.  See  "For  Trustees,"  in  this  section, 
poBU 

57.  In  re  T.  E.  Hill  Co.   (C.  C.  A.,  7th 
Cir.),  20  Am.  B.  R.  73,  159  Fed.  73. 

68.  In  re  Ketterer  Manufacturing  Co.  (D. 
C,  Pa.),  19  Am.  B.  R.  646,  155  Fed.  987; 
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ance  will  be  made  t»  the  receiver  far  services  rendered  by  his  aittomey  in  the 
inteirest  of  petitioning  creditors  who  were  his  clients.^  The  receiver  should 
engage  counsel  who  stand  indepemdent  of  the  parties  to  the  litigation,  and 
the  estate  is  not  chargeable  for  services  which  may  be  given  to  the  receiver 
by  the  attorney  for  ei'th^r  party  during  the  continuance  of  such  relation.*^ 

(II)  Appointed  by  State  court. —  Where  a  receiver  has  been  appointed 
in  a  State  court  in  an  action  antagonistic  to  the  interests  of  the  general 
cioditors  of  the  bankrupt,  an  attorney  employed  by  the  receiver  will  not  he 
allowed  compensation  for  his  services.*^  A  State  court  may  not  incumber 
the  assets  of  the  banknipt's  estate  for  services  performed  by  attorneys  for 
a  receiver  after  the  proceedings  in  which  he  was  appointed  have  been  sus- 
pended by  bankruptcy.**  Services  Tendered  by  an  attorney  of  a  receiver 
appoin'ted  in  a  State  court  which  are  beneficial  to  the  estate  of  a  bankrutpt 
corporation,  may,  in  puorBuance  of  unmistakable  equitable  consideration,  be 
paid  for  out  of  the  estate.^ 


In  re  Huddleston  (D.  C,  Ga.),  21  Am.  6.  R. 
669, 167  Fed.  428.  Text,  cited  and  approved 
in  In  re  Leonard  (D.  C,  Nev.),  24  Am.  B. 
R.  97,  103,  177  Fed.  503. 

69.  In  re  Oppenheimer  (D.  C,  Pa.),  17 
Am.  B.  R.  59,  146  Fed.  140. 

€0.  In  re  Kelley  Dry  Goods  Co.  (D.  C, 
Wis.),  4  Am.  B.  li  528,  102  Fed.  748. 

A^eement  by  recedver  to  employ  attor- 
ney if  appointed. —  No  allowance  should  be 
made  to  attorneys  who  have  been  employed 
by  a  trust  company  acting  as  receiver  and 
trustee  under  an  agreement  made  in  ad- 
vance that  if  such  attorneys  procured  its 
appointment  they  should  be  retained  as 
advisors.  In  re  Smith  (G.  C.  A.,  6th  Gir.), 
29  Am.  B.  R.  628. 

61.  In  re  Zier  (G.  G.  A.,  7th  Gir.),  15  Am. 
B.  R.  646,  142  Fed.  102,  holding  that  the 
disallowance  of  fees  in  such  a  case  rests 
primarily  on  the  fact  that  the  services  were 
not  beneficial  to  the  estate. 

62  Fees  allowed  attorneys  of  receiver  in 
State  court. —  In  re  Rogers  (D.  G.,  Ga.),  8 


Am.  B.  R.  723,  116  Fed.  436,  the  court  said: 
**  The  Federal  court  will  decline  to  recognise 
the  authority  of  the  State  court  to  incum- 
ber assets  of  a  bankrupt  for  the  fees  and 
expenses  of  its  officers  *  entered  after  the 
proceedings  therein  were  suspended  by  the 
bankruptcy  proceedings.  ...  If  the 
assets  are  delivered  to  the  trustees  by  the 
receiver  of  the  State  court,  this  court  will 
consider  any  application  for  compensation 
which  may  be  made  by  officers  of  the  State 
court,  and,  if  allowable,  will  grant  suitable 

compensation." 

63.  Compensation  of  attorneys  for  re- 
ceiver of  corporation  appointed  by  State 
court. —  Where  a  fee  has  been  allowed 
attorneys  by  a  State  court  for  services 
rendered  the  receiver  of  a  corporation  in 
that  court  and  ordered  to  be  paid  by  such 
receiver  out  of  any  funds  available  for  that 
purpose,  and  prior  to  the  making  of  such 
order  the  corporation  has  become  bank- 
rupt and  its  assets  have  passed  under  the 
jurisdiction  of  the  bankruptcy  court,  such 
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(5)  For  bankrupts  in  involuntary  oases. —  Here  the  statute  limits 
oompensation  to  services  rendered  to  the  bankrupt  while  performing  the 
duties  put  on  him  by  the  act.**  There  has  been  some  discussion  as  to  tie 
meaning  of  the  words.*^  Where  there  are  separate  attorneys  for  differeot 
partnership  bankrupts  but  one  allowance  should  be  made.**  The  test  seems 
to  be :  did  the  performance  of  the  prescribed  duties  materially  benefit  or 
hasten  the  administration  of  the  estate,*^  and,  if  so,  were  the  services  of  the 
bankrupt's  attorney  both  necessary  and  instrumental  to  either  of  those  ends? 
The  bankrupt's  attorney  may  not  be  allowed  for  services  rendered  in  de- 
fending a  suit  by  the  trustee  to  compel  the  bankrupt  to  turn  over  assets,®  nor 
for  contesting  a  petition  for  adjudication  of  bankruptcy,  nor  for  attending 
^  first  meeting  of  creditors,  where  it  does  not  appear  that  his  preseiioe  wjis  of 
assistance  to  the  bankrupt  in  performing  duties  required  under  the  act^ 

(6)'  For  bankrupts  in  voluntary  ca«es. —  Here  the  cases  take  a  wide 
range.  The  allowance  itself  and  the  amount  are  both  discretionary.  It  has 
ibeen  held  on  the  one  hand  that  the  attorney  for  the  bankrupt  is  merely  a 
general  creditor  entitled  to  dividends ;  ^  and^  on  the  othetr,  that  he  is  entitled 
tQ  an  allowance  for  all  services  to  the  bankrupt  during  the  proceeding, 


fee  is  not  a  priority  claim  constituting  a 
lien  on  the  assets  of  the  bankrupt  corpora- 
tion. Such  claim  is  allowable  only  upon 
equitable  considerations  for  services  from 
which  the  estate  in  bankruptcy  has  derived 
benefit,  and  to  the  extent  only  that  they 
were  beneficial  in  fact.  In  re  Standard 
Fuller's  Earth  Co.  (D.  C,  Ala.),  26  Am. 
B.  R.  562. 

64.  See  Bankr.  Act,  S  7,  ante;  In  re 
Payne  (D.  C,  N.  Y.),  18  Am,  B.  R.  193,  151 
Fed.  1,018;  In  re  Woodard  (D.  C,  N.  Car.), 
.2  Am.  B.  R.  692,  95  Fed.  955. 

Compensation  of  attorney  for  bankrupt. 
— An  allowance  of  $25  to  the  attorney  for 
the  bankrupt  in  an  involuntary  proceeding 
is  sufficient,  where  ne  never  appeared  be- 
fore the  referee  and  did  nothing  but  pre- 
pare bankrupt's  schedules  which  were  brief 


and  did  not  require  much  labor.    In  re  Ful- 
Uck  (D.  C,  Pa.),  28  Am.  B.  R.  634. 

65.  See  foot-notes  of  next  paragraph, 
where  the  cases  in  both  voluntary  and  in- 
voluntary bankruptcy  are  collated. 

66.  In  re  Bschwege  <Ref.,  N.  Y.),  8  Am. 
B.  R.  282. 

67.  In  re  Goldville  Mfg.  Go.  (D.  C,  S. 
Car.),  10  Am.  B.  R.  552,  118  Fed.  892;  In 
re  Rosenthal  (D.  C,  Mo.),  9  Am.  B.  B.  626, 
120  Fed.  848. 

68.  In  re  Felson  (D.  C,  N.  Y.),  15  Am. 

B.  R.  185,  139  Fed.  275;  In  re  Stratemeyer 
(D.  C,  Hawaii),  14  Am.  B.  R,  120. 

68a.  In  re  Levy  Outfitting  Co.,  Ltd.  (D 

C,  Hawaii),  29  Am.  B.  R.  8. 

69.  In  re  Beck  (D.  C,  Iowa),  1  Am.  B.  ^ 
535,  92  Fed.  889. 


§  62.] 


Attorneys  for  Trustees. 


845 


whether  beneficial  to  the  estate  or  not,  even  those  connected  with  the  dis- 
charge; and,  in  addition,  to  priority  of  payment. "^^  The  safer  rule  is  that 
the  bankrupt's  attorney  is  only  entitled  to  compensation  out  of  the  estate 
for  services  which,  though  performed  for  the  bankrupt,  are  really  "  in  aid  of 
the  estate  and  its  administration."^*  This  excludes  services  in  connection 
with  the  discharge,^^  and,  it  is  thought,  save  in  exceptional  instances,  every- 
tbing  done  after  the  appointment  of  the  trustee.  But  it  has  been  held  that 
an  attorney  for  a  voluntary  bankrupt  is  entitled  to  an  allowance  for  services 
reasonably  necessary  to  enable  the  bankrupt  to  perform  his  duties  under  the 
act  and  to  secure  the  benefit  of  its  provisions,  including  bis  discharge  when 
entitled  thereto.^  Legal  services  to  a  bai\krupt  in  having  his  exemption 
allowed  is  a  matter  between  the  bankrupt  and  his  attorneys  and  are  not 
allowable.^^  Also,  where  an  offer  of  composition  has  been  confirmed,  the 
bankrupt  must  pay  his  attorney  in  the  matter.^^  It  is  well  settled,  too,  that 
where  the  bankrupt's  attorney  has  received  compensation  from  the  bankrupt 
or  any  one  else  shortly  before  the  bankruptcy  and  the  amount  is  as  much 
as  he  would  have  been  allowed  in  tke  proceeding,  no  further  sum  should  be 
paid.^^  The  allowance  in  voluntary  cases  is  usually  to  cover  services  in 
drawing  the  petition  and  schedules  and  until  the  first  meeting  of  creditors, 
and  should  be  moderate,  rather  than  the  opposite."  Thus,  two  per  cent,  of 
the  amount  realized  from  the  estate  has  been  held  a  proper  allowance.'^^ 
(7)  Fob  tbustses. —  The  fees  of  the  attorney  for  the  trustee  are  strictly 
an  expense  of  administration  and  are  payable  as  provided  in  this  section.'"" 
The  trustee  is  not  entitled  to  a  counsel  fee  upon  an  order  rejecting  a  claim 


70.  In  re  Cross   (D.  C,  N.  Y.),  3  Am. 

B.  R.  187,  96  Fed.  816;  Matter  of  Hitch- 
cock  (D.  C,  Hawaii),  17  Am.  B.  R.  664. 

A  reasonable  fee  for  the  bankmpf s  at* 
tomey,  as  part  of  the  costs  of  administra- 
tion, is  entitled  to  priority  of  payment  out 
of  the  proceeds  of  the  sale  of  mortgaged 
property.  Matter  of  Frank  Meis  (D.  C, 
Ky.),  18  Am.  B.  R.  104. 

71.  In  re  Mayer  (D.  C,  Wis.),  4  Am.  B. 
R.  238,  101  Fed.  695,  697;  In  re  Terrill  (D. 

C,  Vt.),  4  Am.  fi.  R.  625,  103  Fed.  781;  In 
re  Anderson  (D.  C„  S.  Car.),  4  Am.  B.  R. 
640,  103  Fed.  854. 

72.  In  re  Brundin  (D.  C,  Minn.)>  7  Am. 
B.  R.  296,  112  Fed.  306;  In  re  Averill,  1  N. 

B.  X.  544;  In  re  Duran  Mercantile  Co.  (D. 

C,  N.  Mex.),  29  Am.  B.  R.  450.  See  also 
Ex  parte  Hale,  Fed.  Cas.  5,910. 

73.  In  re  Christianson  (D.  C,  No.  Dak.), 
23  Am.  B.  R.  710,  176  Fed.  867. 

74.  In  re  Castleberry  (D.  C,  Ga.),  16 
Am.  B.  R.  480,  143  Fed.  1,018. 

75.  In  re  Martin  (D.  C,  N.  Y.),  18  Am. 
B.  R.  250,  151  Fed.  780. 

76.  In  re  O'Connell  (D.  C,  N.  Y.),  3  Am. 


B.  R.  422,  98  Fed.  83;  In  re  Smith  (D.  C, 
N.  Car.),  5  Am.  B.  R.  559,  108  Fed.  39. 
Compare  In  re  Gk)odwin,  2  N.  B.  N.  Rep. 
445. 

77.  Compare  In  re  Carolina  Cooperage 
Go.  (D.  C,  N.  Car.),  3  Am.  B.  R.  154,  96 
Fed.  950;  Matter  of  Frank  Meis  (D.  C, 
Ky.),  18  Am.  B.  R.  104,  holding  that  where 
there  had  been  no  litigation  and  where 
the  servioes  to  the  bankrupt  had  not  been 
onerous,  an  allowance  of  $75  was  excess- 
ive and  should  be  reduced  to  $25. 

78.  Matter  of  Frank  Meis  (D.  C,  Ky.), 
18  Am.  B.  R.  104. 

79.  In  re  Burke  (Ref.,  Ohio),  6  Am.  B. 
R.  502;  In  re  Stotts  (D.  C,  Iowa),  1  Am. 
B.  R.  641,  93  Fed.  438. 

Action  to  recover  preference. —  The  rea* 
BOD  able  fee  ol  counsel  employed  by  the 
trustee  to  recover  a  voidable  or  fraudulent 
preference  made  by  the  bankrupt  consti- 
tutes a  part  of  the  trustee's  expenses,  and 
as  such  a  part  of  the  costs  and  expenses  of 
administration  entitled  to  preferential  pay- 
ment.    Page  V.  Rogers  (C.  C.  A.,  6th  Cir.)» 
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not  prosecuted  in  good  faith.^  It  was  held  early  in  the  administration  of  the 
present  law  that  a  trustee  who  was  also  an  attorney  could  be  allowed  the 
same  fees  that  would  have  been  paid  to  other  competent  counsel.^  This  may 
be  doubted,  the  trustee's  fee  being  limited  by  §  48  and  General  Order  XXXV 
(3).^  When  an  attorney  accepts  the  ofBce  of  trustee  he  surrenders  for  the 
time  his  standing  in  the  court  of  bankruptcy  as  attorney  <f or  creditors,  and 
must  look  to  them,  not  to  the  bankrupt  estate  or  to  the  court,  for  his 
compensation.^  And  where  an  attorney  for  creditors  seeking  to  remove 
a  trustee  is  subsequently  employed  as  attorney  for  the  new  trustee,  his 
compensation  must  be  limited  to  services  rendered  after  his  employment 
as  attorney  for  the  trustee.^  The  amount  of  the  allowance  depends  on  a 
variety  of  circumstances,  viz. :  The  time  employed,  the  difficidty  of  the  legal 
questions  involved,  the  result  achieved,  the  amount  at  stake,  and  the  size  of 
the  estate;^  but  a  trustee  should  not  be  allowed  for  services  which  a 
business  man,  with  the  help  of  the  Supreme  Court  forms,  could  himself 
perform,^  or  for  those  rendered  before  the  appointment  of  the  trustee.*' 
The  allowance  should  be  moderate,  rather  than  large.^  It  is,  it  seems, 
always  discretionary.  Allowances  should  not  be  made  until  the  services 
are  rendered,  or  usually,  until  the  final  meeting  of  creditors.  Where  the  serv- 
ice has  been  unusual  or  protracted  or  the  amount  asked  for  is  large  in  pro* 
portion  to  the  estate,  a  notice  to  creditors  of  the  intention  to  apply  is  good 


17  Am.  B.  R.  854,  149  Fed.  194;  revd.  on 
other  grounds,  211  U.  S.  575,  21  Am.  B.  R. 
496. 

80.  Matter  of  Rome  (D.  C,  N.  J.),  19 
Am.  B.  R.  820,   152  Fed.  971. 

81.  In  re  MitcheU  (Ref.,  Pa.),  1  Am.  B. 
R.  687. 

82.  Compare  In  re  Muldaur,  Fed.  Cas. 
9,905.  Judge  Ray  in  the  ease  of  In  re  Mc- 
Kenna  (D.  C,  N.  Y.),  15  Am.  B.  R.  4,  157 
Fed.  611,  holds  that  a  trustee  is  not  en- 
titled to  compensation  for  services  ren- 
dered as  an  attorney;  In  re  Felson  (D.  C, 
N.  Y.),  15  Am.  B.  R.  185,  139  Fed.  275;  In 
re.Halbert  (G.  G.  A.,  2d  Cir.),  13  Am. 
B.  R.  399,   134  Fed.  236. 

88.  In  re  Evans  (D.  0.,  N.  C.),  8  Am.  B. 
R.  730,  116  Fed.  909. 

84.  In  re  Fidler  ft  Son  (D.  C.,  Pa.),  23 
Am.  B.  R.  16,  172  Fed.  632. 

85.  In  re  Knight  (Ref.,  Ohio),  5  Am. 
B.  R.  560;  In  re  Burrus  (D.  G.,  Va.),  3  Am. 
B.  R.  296,  97  Fed.  926.  Compare  also,  for 
an  attempt  to  estahlish  compensation  on 
a  sliding  scale  basis,  In  re  Smith  (Ref.,  N. 
Y.),  2  Am.  B.  R.  648.  See  also  In  re 
Drake,  Fed.  Gas.  4,058;  In  re  Noyes,  Fed. 
Cas.  10,371;  In  ro  Treadwell,  23  Fed. 
442;      In     re     Rude      (D.      C,     Ky.),     4 


Am.  B.  R.  319,  101  Fed.  805;  In  re  M^ 
Kenna  (D.  C,  N.  Y.),  15  Am.  B.  R.  4,  13T 
Fed-  611;  Matter  of  Ninam  (Ref.,  Mich.), 
14  Am.  B.  R.  515,  allowing  fee  of  $2,500 
where  the  attorney  by  his  diligence  re- 
covered assets  valued  at  $16,000;  In  re 
Hoffman  (D.  C.,  Wis.),  83  Am.  B.  B.  19, 
173  Fed.  234. 

The  attorney's  allowance  may  be  $7$ 
where  the  report  of  the  trustee  Bhowi 
assets  received  to  the  amount  of  $7,500. 
In  ro  Lang  (D.  C.,  Tex.),  11  Am.  B.  R. 
794,  127  Fed.  755.  An  allowance  of  $15,- 
000  has  been  held  not  to  be  exeessWe. 
Page  V.  Rogers  (G.  C.  A.,  6th  Cir.),  17 
Am.  R  R.  854,  149  Fed.  194,  revd.  on 
other  grounds,  211  U.  S.  575,  21  Am.  E  R. 
496. 

86.  In  re  Knight  (Ref.,  Ohio),  5  Aid. 
B.  R.  560. 

87.  In  re  N.  Y.  Mail  Steamship  Co,  Fed. 
Cas.  10,210. 

88.  In  re  Talton  (D.  C,  N.  Car.),  H 
Am.  B.  R.  617,  137  Fed.  178.  Compare  In 
re  Knight  (Ref.,  Ohio),  5  Am.  B.  R.  560, 
with  In  re  Curtis  (C.  C.  A.,  7th  Cir.),  4 
Am.  B.  R.  17,  100  Fed.  784.  See  also  In 
re  Davenport,  Fed.  Gas.  3,587;  In  re  Cook, 
17  Fed.  328. 
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practice,^  though  doubtless  not  essential.  A  trustee's  attorney  should  not 
be  deprived  of  his  compensation  because  he  had  previously  acted  for  the 
bankrupt;^  but  where  attorneys  have  acted  for  a  receiver  and  been  paid 
for  their  services,  they  should  not  be  allowed  compensation  for  services 
as  attorneys  to  the  petitioning  creditors.®^  The  trustee  is  entitled  upon  an 
accounting  to  amounts  reasonably  expended  by  him  for  the  services  of  an 
attorney,  made  necessary  for  the  preservation  of  the  estate  which  had  been  as- 
signed to  him  as  assignee  for  creditors  prior  to  his  appointment  as  trustee.*^ 

(8)  For  assignee  prior  to  bankruptcy. — Attorneys  for  an  assignee, 
in  possession  prior  to  bankruptcy,  should  not  be  allowed  fees  out  of  the 
estate,  save  in  unusual  circumstances.®^ 

d.  Effect  of  amendments  of  1903. —  Generally  speaking,  the  policy  of  the 
law  as  amended  as  to  attorneys'  allowance  is,  perhaps,  more  liberal  than 
was  that  of  the  original  act.*^  Within  proper  limits,  such  a  tendency  is  in 
aid  of  administration.  The  courts  may  be  relied  on  to  check  any  effort  to 
carry  it  too  far.  The  amendment  of  §  64-b  (2)  should  also  be  read  in  this 
connection.  It  is  in  line  with  the  practice  as  previously  established  in 
some  of  the  districts.^ 


89.  Consult  In  re  Arneit  (D.  C,  Tenn.), 
7  Am.  B.  R.  522,  112  Fed.  770;  Ex  parte 
Whitcomb,  Fed.  Cas.  17,529. 

90.  In  re  Dimm  &  Co.  (D.  C,  Pa.),  17 
Am.  B.  R.  119,  144  Fed.  402. 

The  attorney  for  the  trustee  is  entitled 
to  recover  from  him  the  amount,  included 
in  a  composition,  for  services  rendered  to 
the  trustee  in  the  collection  of  debts,  al- 
though the  plaintiff  also  acted  as  attorney 
for  the  bankrupt.  Keyes  v.  McKirrow 
<Sup.  Jud.  Ct.,  Mass.),  9  Am.  B.  R.  322. 

91.  In  re  Southern  Steel  Co.  (D.  C,  Ala.), 
22  Am.  B.  R.  476,  169  Fed.  702. 

Employment  by  trustee  of  attorneys  rap* 
resentins  creditors. — Attorneys  who  acted 
for  the  receiver  and  trustee  and  conducted 
a  contest  over  a  claim  filed  by  bankrupt's 
wife,  who  was  also  the  attorneys  for  cer- 
tain creditors  having  claims  in  a  large 
amount,  may  be  paid  compensation  for  ser- 
vices actually  rendered  for  the  benefit  of 
the  estate,  it  appearing  the  interests  of 
their  clients  with  respect  to  the  contested 
claim  were  not  adverse  to  any  class  of 
creditors,  that  the  estate  was  not  preju- 
<iiced  by  their  advice  to  contest  the  claim, 
and  that  it  had  been  the  practice  in  the 


district  to  permit  the  attorneys  for  the  pe- 
titioning creditors  to  represent  the  trustee 
where  their  interests  were  not  adverse  to 
the  general  creditors,  and  to  allow  attor- 
neys for  creditors  to  advise  him.  In  re 
Smith  (C.  C.  A.,  6th  Cir.),  29  Am.  B.  R. 
628. 

92.  In  re  Byerly  (D.  C,  Pa.),  12  Am.  B. 
R.  186,  128  Fed.  637.  See  also  Randolph  v. 
Scruggs,  190  U.  6.  633,  10  Am.  B.  R.  1. 

98.  In  re  Pauly  (Ref.,  N.  Y.),  2  Am.  B. 
R.  333.  In  Randolph  v.  Scruggs,  10  Am. 
B.  R.  1,  190  U.  S.  533,  a  claim  for  services 
beneficial  to  the  estate  was  allowed.  See 
ante  under  ''Allowances  for  assignees  for 
benefit  of  creditors.'' 

Attorneys  for  assignees. — ^As  to  the  com- 
pensation of  attorneys  for  general  as- 
signees, paid  them  prior  to  bankruptcy,  see 
Louisville  Trust  Co.  v.  Comingor,  184  U. 
S.  18,  7  Am.  B.  R.  421;  In  re  Klein  &  Co. 
(D.  C,  N.  Y.),  8  Am.  B.  R.  559,  116  Fed. 
523.  Compare  In  re  Mays  (D.  C,  W.  Va.), 
7  Am.  B.  R.  764,  114  Fed;  600. 

94.  Compare  Bankr.  Act,  §§  2  (3),  40.  48. 

95.  In  re  Felson  (D.  C,  N.  Y.),  15  Am. 
B.  R.  185,  139  Fed.  275. 
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DEBTS  WHICH  MAY  BE  PROVED. 

§  63.  Debts  Which  may  be  Proved. — a  Debts  of  the  bankrupt  may  be 
proved  and  allowed  against  his  estate  which  are  (1)  a  fixed  liability, 
as  evidenced  by  a  judgment  or  an  instrument  in  writing,  absolutely 
owing  at  the  time  of  the  filing  of  the  petition  against  him,  whether 
then  payable  or  not,  with  any  interest  thereon  which  would  have  been 
recoverable  at  that  date  or  with  a  rebate  of  interest  upon  such  as 
were  not  then  payable  and  did  not  bear  interest;  (2)  due  as  costs 
taxable  against  an  involuntary  bankrupt  who  was  at  the  time  of  the 
filing  of  the  petition  against  him  plaintiff  in  a  cause  of  action  which 
would  pass  to  the  trustee  and  which  the  trustee  declines  to  prosecute 
after  notice;  (3)  founded  upon  a  claim  for  taxable  costs  incurred  in 
good  faith  by  a  creditor  before  the  filing  of  the  petition  in  an  action 
to  recover  a  provable  debt;  (4)  founded  upon  an  open  account,  or 
upon  a  contract,  express  or  implied;  and  (5)  founded  upon  provable 
debts  reduced  to  judgments  after  the  filing  of  the  petition  and  before 
the  consideration  of  the  bankrupt's  application  for  a  discharge,  less 
costs  incurred  and  interests  accrued  after  the  filing  of  the  petition 
and  u,p  to  the  time  of  the  entry  of  such  judgments. 

b  Unliquidated  claims  against  the  bankrupt  may,  pursuant  to 
application  to  the  court,  be  liquidated  in  such  manner  as  it  shall 
direct,  and  may  thereafter  be  proved  and  allowed  against  his  estate. 


Analogous  provisions:  In  U.  S.:  As  to  provable  debts  in  general,  Act  of  1867,  §  19,  K.  S.. 
§  5067;  Act  of  1841,  §  5;  Act  of  1800,  {  39;  As  to  unliquidated  claims.  Act  of 
1867,  §  19,  R.  S.,  §  5067;  As  to  contingent  claims.  Act  of  1867,  §  19,  R.  S.,  §  506S; 
Act  of  1841,  §  5;  Act  of  1800,  §  39;  As  to  surety  debts,  Act  of  1867,  §  19,  R.  S., 
§§  5069,  5070. 
In  Eng.:  Act  of  1883,  §  37. 
Cross-references:    To  the  law:     Definition  of  debt,  §  1(11). 

Proof  of  claims  against  partnership,  §  5;  of  claims  of  partnership  against  part- 
ners and  vice  versa,  §  5-g. 
Suits  by  and  against  bankrupts  upon  provable  debts,  §  11-a. 
Provable  debts  may  be  discharged,  §  17. 
Proof  and  allowance  of  debts,  generally;  procedure,  §  57. 
Petitioning  creditors  must  have  provable  debts,  §  59-b. 
Debts  which  have  priority  of  payment,  §  64-b. 
Dividends  to  be  declared  and  paid  on  debts  proved,  §  65. 
Set-off  in  case  of  mutual  debts  and  credits,  §  68. 
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Croaa-ref  erences  —  Continued: 

To  the  General  Orders:    General  regulations  as  to  proof  of  claims;  XXI. 
To  the  Forms:   Proof  of  unsecured  debt,  No.  31;  of  secured  debt,  No.  32;  of  debt  due 
corporation,  No.  33;  of  debt  by  partnership,  No.  34;  of  debt  by  agent  or  at- 
torney, No.  35;  of  secured  debt  by  agent,  No.  36.  . 
Affidavit  of  lost  bill  or  note,  No.  37. 
See  al^  Supplementary  Forms,  post;  Hagar  and  Alexander's  Bankruptcy  Forms. 


SYNOPSIS  OF  SECTION. 
i>e:bt9  which  may  be  provbd. 

I.  History  and  Comparative  Legislation,  850. 

n.  Detenmnation  of  Provability,  851. 

a.  As  affected  by  statute,  851. 

b.  Defenses  to  allowance^  861. 

c.  Proved  and  allowed,  852. 

d.  Ex  contractu  and  ex  delicto,  853. 

e.  The  debt  tnusi  have  existed  when  the  petition  was  filed,  854. 

f .  Equitable  dd>ts,  855. 

g.  Debts  against  more  than  one  person,  856.  ' 
h.  Provability  as  affected  by  the  person  proving,  857. 

i.  Provability  as  affected  by  fraud  or  preference,  858. 
j.  Cross-references,  859. 

nL  Fixed  LiabiUty  Absolutely  Owing,  859. 

a.  In  general,  859. 

b.  Whether  then  payable  or  not,  859. 

c.  Evidence  by  a  judgment,  859. 

(1)  In  general,  859. 

(2)  Impeaching  judgments,  861. 

d.  Evidenced  by  an  instrument  in  writing,  861. 

(1)  In  general,  861. 

(2)  Bills  and  notes,  862. 

(3)  Stipulation  for  payment  op  collection  fees,  862. 

(4)  Interest,  863. 

e.  Indorser  and  surety  debts,  863. 

(1)  Liability  of  indorsers,  863. 

(2)  Surety  and  corporate  bonds,  864. 

f.  Other  debts  falling  within.ihis  paragraph,  864. 

IV.  Open  Accounts;  Contracts,  865. 

a.  Founded  on  open  account,  865. 

b.  Debt  founded  on  a  contract,  express  or  implied,  865. 

(1)  In  general,  865. 

(2)  Gambling  transactions,  866. 

(3)  Owing  at  time  of  filing  petition,  867. 

(4)  Breach  of  warranty,  867. 

(5)  Breach  of  executory  contract,  867. 
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IV.  Open  Accounts ;  Contracts  —  Continued : 

b.  Debt  founded  on  a  contrcusif  express  or  implied  —  Continued: 

(6)  Contingent  contractual  liabilities,  868. 

(7)  Continuing  contracts,  868, 

(8)  Contracts  of  employment  and  fob  commissions,  869. 

(9)  Breach  of  covenant  in  lease,  869. 
(10)  Implied  contracts,  870. 

V.  Judgments  Entered  after  Bankruptcy,  871. 

VI.  Claims  for  Costs,  871. 

a.  In  general,  871. 

b.  Costs  against  an  involuntary  bankrupt,  872. 

c.  Costs  incurred  in  good  faith  in  an  action  to  recover  a  provable  ddi,  872. 

d.  Costs  in  aUackrnent  suits,  873. 

Vn.  Unliquidated  Claims,  873. 

a.  In  general,  873. 

b.  Effect  and  purpose  of  stxbsection,  874. 

c.  Injuries  to  person  or  property,  874. 

d.  Diquidation,  how  accomplished,  875. 

e.  CorUingent  liabilities,  876. 

Vm.  What  Debts  are  not  Provable,  878. 

a.  In  general,  878. 

b.  Judgments  for  fines  and  penalties,  878. 

c.  Alimony  due  or  to  accrue,  878. 

d.  Rent  to  accrue,  878. 

e.  Debts  outlawed  by  a  statute  of  limitation,  881. 

f.  Commissions  of  trustee,  881. 

g.  Cross-references,  881. 


I.  HISTORY  AND  COMPARATIVE  LEGISLATION. 

A  clear  understanding  of  what  is  a  provable  debt  is  important  to  either 
the  due  administration  of,  or  practice  under,  all  bankruptcy  laws.  If 
provable,  a  debt  is  the  basis  of  its  owner's  right  to  a  pro  rata  share  in  the 
estate;  if  provable,  with  certain  exceptions,  always  stated  in  the  statute, 
it  is  barred  by  the  discharge,  .  The  earlier  statutes  were  inclined  to  go  far 
afield  in  defining  such  debts.  Of  late,  the  tendency  has  been  to  make  the 
phrasing  generic,  and  leave  its  construction  to  the  courts.  Thus,  the 
present  English  law,  after  excepting  all  '"  demands  in  the  nature  of  unliqui- 
dated damages  arising  otherwise  than  by  reason  of  a  contract,  promise  or 
breach  of  trust,"  in  substance  declares  provable :  "  all  debts  and  liabilities, 
present  or  future,  certain  or  contingent."^    The  same  tendency  is  apparent 

1.  See  Bankr.  Act,  §  17. 

2.  Eng.  Act  of  1883,  §  37. 
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in  the  United  States.  Section  19  of  the  law  of  1867  was  phrased  in  greater 
detail  than  §  63  of  the  present  statute.*  Much  of  it  was  expressive  of  exist- 
ing rules  of  law ;  these  are  unquestionably*still  in  force,  even  though  omitted 
from  the  act  of  1898.  The  omission  of  other  provisions,  not  expressive  of 
general  rules,  seems  to  warrant  the  view  that  having  been  dropped  out, 
they  are  no  longer  the  law.  These  differences  are  considered  in  appropriate 
paragraphs,  post. 

U.  D£TBRHINATION  OF  PROVABILITY. 

a.  At  afPeoted  by  statute. —  Subsection  a  indicates  those  "  debts  "  that  are 
provable;  subsection  &  those  debts  which,  because  unliquidated  at  the 
time  of  the  petition,  are  not  immediately  provable,  but  may  be  when  liqui- 
dated. "Debt"  and  "liability"  are  here  used  somewhat  loosely.  The 
definition  of  the  former  in  §  1  (11)  seems  hardly  applicable,  as  it  results 
in  the  truism:  a  debt  is  a  debt.  The  tendency  of  the  courts  has  been  to 
give  a  somewhat  narrow  meaning  to  the  word.*  Strictly,  a  debt  is  "  some- 
thing owed."  Here  this  is  immaterial ;  the  five  subdivisions  of  subsection  a 
indicate  the  only  obligations  of  the  debtor  which  are,  strictly  speaking, 
provable. 

b.  Defenses  to  allowance. —  In  general  every  existing  claim  upon  which 
an  action  at  law  or  in  equity  could  be  maintained  at  the  time  of  the  filing 
of  the  petition  is  provable  in  bankruptcy,  and  any  defense  which  might 
have  been  urged  had  action  been  brought  on  the  claim  may  be  urged  against 
its  allowance  in  bankruptcy/  If  the  claim  is  not  enforceable  because  of  some 
State  statute,  and  this  clearly  appears  from  the  character  of  the  claim  itself, 
it  is  not  to  be  regarded  in  a  strict  sense  as  a  provable  debt.^    Thus  it  has 


1 

8.. The  difference  between  the  two  stat- 
utes in  this  particular  are  tersely  stated 
in  a  previous  edition,  as  follows  (3d  ed.,  p. 
380): 

"The  following  are  the  most  important 
differences:  first,  omission  from  the 
present  act  of  any  express  provision  au- 
thorizing the  proving  of  contingent  debts 
and  liabilities,  or  the  liability  of  the  bank- 
rupt, as  surety,  indorser,  or  guarantor; 
second,  omission  of  any  express  provision 
as  to  the  proving  of  damages  resulting 
from  a  conversion  or  trespass  by  the  bank- 
rupt; third,  omission  of  any  express  provi- 
sion as  to  the  apportionment  of  rent  and 
proving  for  the  same;  fourth,  the  embodi- 
ment in  the  present  act  of  an  express 
provision  as  to  proving  a  judgment  re- 
covered after  the  commencement  of  pro- 
ceedings in  bankruptcy  upon  a  debt  at 
that  time  provable;  fifth,  the  embodiment 
of  an  express   provision   making  costs   in- 


curred by  the  bankrupt  in  certain  suits  by 
and  against  him  provable  debts;  sixth,  the 
embodiment  of  a  provision  that  unliqui- 
dated claims  against  the  bankrupt  may, 
pursuant  to  application  to  the  court,  be 
liquidated  in  such  a  manner  as  it  shall 
direct,  and  may  thereafter  be  proved  and 
allowed  against  the  bankrupt's  estate; 
seventh,  the  lack  of  any  general  provision 
as  to  the  time  when  a  debt  must  have  be- 
come fixed  and  owing  in  order  to  be 
provable." 

4.  In  re  Sutherland,  Fed.  Cas.  13,639; 
In  re  Foye,  Fed.  Cas.  5,021;  Wilson  v. 
Bank,  3  Fed.  391.       « 

5.  In  re  Prescott,  9  N.  B.  R.  385,  Fed. 
Gas.  11,389,  5  Biss.  523. 

6.  In  re  Talbot  (D.  C,  Mass.),  7  Am. 
B.  R.  29,  110  Fed.  924,  in  which  case  it 
was  lie  Id  that  in  Massachusetts,  a  wife's 
glaim  for  money  advanced  to  her  husband 
from    her   separate   estate   as   a   loan   can- 
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been  held  that  a  feme  covert  may  set  up  her  coverture  as  a  defense  to  a 
claim  made  against  her  estate^  And  if  a  corporation  enters  into  an  \dtra 
vires  contract  upon  which  it  couki  not  bring  an  action  it  cannot  prove  a 
claim  arising  thereon  in  bankruptcy.®  So  contracts  void  because  of  the 
consideration  being  illegal  or  because  the  contract  is  against  public  policy 
cannot  be  the  foundation  of  a  debt  provable  or  at  least  allowable  in  bank* 
ruptcy.®  So  as  to  stock  gambling  transactions.  But  the  burden  of  proof 
rests  upon  those  disputing  a  contract  apparently  valid. ^®  So  if  the  statute 
of  frauds  would  be  a  defense  to  an  action  it  may  be  set  up  as  an  objection 
to  the  allowance  of  a  claim. ^^  *,The  considerations  here  referred  to  relate 

T 

more  to  the  allowance  of  the  claim  than  to  the  mere  presentation  of  it  for 
the  purpose  of  proof. 

c.  "  Proved  "  and  "  allowed." —  In  this  connection,  it  is  impoxtant  to  recall 
the  difference  between  a  debt  which  may  be  proved  and  one  which  may  be 
allowed.  As  has  been  stated,  every  claim  on  which  an  action  in  law  or  in 
equity  might  have  been  maintained  may  be  proved;^  whether  a  debt  so 
proved  will  be  allowed  is  decidedly  another  matter.  This  distinction  is 
perhaps  somewhat  artificial,  the  words  "proved  and  allowed''  being  in 
§  63  yoked  together  and  their  equivalency  to  "  provable  "  apparently  taken 
for  granted.^*  It  has  been  held  that  the  term  "provable  debt"  is  not 
limited  in  its  meaning  to  a  debt  against  the  allowance  of  which  no  defense 
can  be  successfully  interposed ;  as  where  a  claim  is  disallowed  for  the  reason 
that  it  was  barred  by  the  statute  of  limitations  it  is  nevertheless  a  provable 
debt,  so  far  at  least  as  the  bankrupt's  discharge  therefrom  is  concemed.^^ 


not  be  enforced  by  either  legal  or  equitable  pro- 
ceedings,   and    so    cannot   be   proved    against    her 
husband's  estate   in   bankruptcy. 
Claims     nnaiithorised      by     statiite.  — 

Claims  for  merchandise  sold  and  delivered  to  a 
co-operativ«  company,  on  credit.  In  violation  of 
a  statutory  Inhibition,  are  not  provable  debts  In 
bankruptcy,  so  as  to  entitle  the  holders  thereof 
to  petition  for  the  adjudication  in  bankruptcy  of 
said  association.  In  re  Wyoming  Valley  Co-oper- 
ative Association  (D.  C,  Pa.),  28  Am.  B.  R.  462. 

7.  In  re  Rachel  Goodman,  8  N.  B.  R.  880,  Fed. 
Ca«.   6,540,  6  Blss.  401. 

8.  In  re  Jaycoz  &  Greene,  Fed.  Cas.  7,2SS,  12 
Blatch.  209. 

Pnrchaae  of  Ita  o^^n  stock  contrary 
to  Itt'vir  by  bankrapt  corporation.— Where 
bankrupt,  a  corporation,  purchased  from  claim- 
ant shares  of  its  own  stock  in  a  manner  contrary 
to  the  provisions  of  the  Oklahoma  statutes  relat- 
ing to  the  purchase  by  a  corporation  of  its  capi- 
tal stock,  the  transaction  was  void  and  fraudulent 
as  to  its  creditors  and  a  claim  for  the  balance 
due  on  the  purchase  price  should  be  disallowed. 
Matter  of  Sapulpa  Produce  Co.  (D.  C,  Okla.),  16 
Am.    B.    R.   900. 

9.  In  re  Chandler,  0  N.  B.  R.  514,  Fed.  Cas.  590, 


6  Bisfl.  83;  In  T«  Greene.  16  N.  B.  R.  Iff.  F^. 
Cas.  6.751:  Bz  parte  Jones.  17  Ves.  388;  Low«  v. 
Waller,  1  Douge,  786;  In  re  Toung.  Fed.  Cas.  IS.  143. 
6  Biss.  53;  Ex  parte  Mumford,  15  Ves.  288;  Letiman 
V.  Strassberg,  2  Woods,  664;  EIx  parte  Cottrell.  ! 
Oowp.  742;  Kz  part«  Daniels,  14  V«b.  IBl. 

10.  See  Hill  v.  Lev^'  (D.  C.  Va.),  8  Am.  B   R 
874,   and   note,   98  Fed.   94.     As   to  gambling  coc- 
tracts  see  In  re  Dorr  (C.  C.  A.,  Wx  Clr.).  26  An 

B.  R.  408,  186  Fed.  278;  In  re  Norris  (D.  C 
Minn.),  36  Am.  B.  R.  945,  and  also  discussion, 
post,  under  this  section,  sub-title  "  Gambling 
transactions." 

11.  Capell  v.  Trinity  Church,  U  N.  B.  R.  53«. 
Fed.   Cas.   2,892. 

12.  See  In  re  Jordan,  2  Fed.   319. 

1».  Note  that  the  words  "provable  debt*" 
occur  In  §  17,  and  the  words  "provable  claims" 
In  I  59-b. 

14.  Hargadine,  etc..  Dry  Goods  Co.  v.  Hudson 
(C.  C.  A.»  8th  Clr.),  10  Am.  B.  R.  225.  12S  ^^^ 
232.  affg.  6  Am.  B.  R.  657.  Where  a  «''" 
gives  a  promissory  note  to  secure  an  vsX^^ 
Indebtedness  of  one  of  the  members,  the  sutute 
of  limitation  is  not  a  bar  to  the  pro%'abillt7 
of    the   note,    although   the    original    indebtedness 
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But  this  does  not  affect  the  question  of  the  ^'  provability  "  of  a  debt  for  the 
purpose  of  determining  whether  or  not  it  should  be  paid  out  of  the  estate. 
It  would  seem  better  therefore  to  retain  the  distinction  between  the  "  prova- 
bility "  and  "  allowability  ^'  of  a  debt ;  the  latter  term  including  the  former 
jind  requiring  in  addition  thereto  a  determination  as  to  whether  the  debt 
is  a  valid  claim  against  the  estate. 

d.  Ez  oontractu  and  ex  delieto. —  Liabilities  grounded  in  contract  are, 
almost  without  exception,  provable.  So  also  are  judgments  grounded  in 
tort.***  Whether  mere  liabilities  ex  delicto  may  be  liquidated  and  thus  become 
provable  has  been  doubtec^  Under  the  former  law,  such  claims  if  "  on 
account  of  any  goods  or  chattels  wrongfully  taken,  converted  or  withheld," 
i.  e,,  if  in  conversion,  were  provable,  but  only  after  being  duly  liquidated.*' 
With  the  single  exception  next  noted,  other  liabilities  sounding  in  tort  were 
not*^  Debts  created  by  the  fraud  or  embezzlement  of  the  bankrupt  were, 
bv  the  terms  of  another  section,  made  provable,  but  were  also  declared  not 
dischargeable.*^  Even  the  clause  above  quoted  has  been  omitted  from  the 
present  law;  the  same  is  silent  as  to  the  provability  of  debts  in  fraud  or 
for  embezzlement.  Hence,  the  argument  that  such  mere  liabilities  are  not 
provable.  But,  strictly,  debts  grounded  in  tort  are  as  much  liabilities  as 
are  those  entirely  ex  contractu,  and  a  distinction  between  those  actually 
liquidated  at  the  time  the  petition  is  filed  and  those  which  may  be  is  some- 
what artificial.^^  Besides,  §  17  now  excepts  from  dischargeable  debts  many 
**  provable  debts  '*  that  are  unliquidated  torts ;  the  words  "  judgments  in 
actions"  in  §  l7-a  (2)  having  now  given  place  to  the  word  "liabilities." 
It  would  seem,  therefore,  that  liabilities  for  torts  per  se,  and  not  merely 
those  provable  on  the  theory  of  quasi-contracts,*®  may  now  be  liquidated  and 
proven  and  allowed,  at  least  all  those  that  are  both  in  praesenti  debts  as  (dis- 
tinguished from  fines  or  duties)*^  and  are  excepted  from  the  effect  of  a 
discharge  by  §  17.  The  Supreme  Court  has  recently  held  that  subsection  a 
of  this  section,  defining  provable  debts,  must  be  read  in  connection  with 
§  17  limiting  the  operation  of  discharges,  in  which  the  provable  character  of 


was  80  barred.  Dacovich  v.  Schley  (C.  C. 
A.,  5tli  Cir.),  13  Am.  B.  R.  752,  134  Fed. 
72. 

14a.  .In  re  Putnam  (D.  C,  Cal.),  27  Am. 
B.  R.  923,  928,  citing  text. 

15.  Act  of  1867,  f  19,  R.  S.,  §  5061 ;  In  re 
Bailey,  Fed.  Cas.  729;  In  re  Hennoeks- 
hurgh.  Fed.  Cas.  6,367;  Weaver  v.  Voils, 
68  Ind.  191. 

16.  In  re  Schuchardt,  Fed.  Cas.  12,483; 
Oilman  v.  Gate,  63  N.  H.  278. 

17.  Act  of  1867,  S  33.  R.  S.,  §  5117. 

18.  On  the  other  hand,  it  is,  of  course, 
true  that  much  practical  inconvenience 
would   result  from   the   doctrine   stated   in 


the  text.  Consult  section  seventeen.  See 
also  the  limitation  of  the  English  statute 
to  unliquidated  damages  "by  reason  of  a 
contract,  promise,  or  breach  of  trust;"  Act 
of  1883,  i  37. 

19.  See  In  re  Hirschman  (D.  C,  Utah), 
4  Am.  B.  R.  715,  104  Fed.  69,  and  In  re 
Filer  (Ref.,  N.  Y.),  5  Am.  B.  R.  582,  for 
the  prevailing  rule  before  the  amendatory 
act  of  1903.  And  compare  In  re  Lazarovic 
(Ref.,  Kan.),  1  Am.  B.  R.  476,  and  In  re 
Cushing    (Ref.,  N.  Y.),  6  Am.  B.  R.  22. 

20.  For  instance,  fines  for  crimes,  al* 
imony,  and  rent  to  accrue. 
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claims  for  fraud  in  general  is  recognized,  by  excepting  from  a  dischaige 
claims  for  frauds  which  have  been  reduced  to  judgment,  or  which  were  com- 
niitted  by  the  bankrupt  while  acting  as  an  officer,  or  in  a  fiduciary  capacity; 
and  that,  therefo-re,  if  a  debt  originates,  or  is  "  founded  upon  an  open  account, 
or  upon  a  contract,  expressed  or  implied,"  it  is  provaBle  against  the  bankrupt's 
estate,  though  the  crcxlitor  may  elect  to  bring  his  action  in  trover,  as  for  a 
fraudulent  conversion,  instead  of  in  assumpsit  for  a  balance  due  upon  an 
open  aocount.^^  A  claim  baaed  upon  a  fraudulent  connivance  with  the  bank- 
rupt to  impose  upon  other  creditors,  as  where  money  was  advanced  to  the 
bankrupt  to  give  him  a  fictitious  commercial  rating,  is  not  allowable.^ 
e.  The  debt  must  have  existed  when  the  petition  wa«  filed. —  Here  the  statute 

is  not  entirely  harmonious.  Subsection-a  (4),  unlike  the  other  subdivisions, 
has  no  words  of  time.  The  rule  is  that  the  provability  of  a  claim  depends 
upon  its  status  at  the  time  the  petition  is  filed.^  If  it  be  then  owing  it  may 
be-  proved ;  if  it  become  due  after  the  filing  of  the  petition,  even  if  befow 
the  adjudication,  it  is  not  "  absolutely  owing."  **     Where  a  vendee  under  an 


21.  Crawford  v.  Burke,  195  U.  S.  176,  12 
Am.  B.  R.  659,  revg.  201  III.  581.  And  see 
Clarke  v.  Rogers,  228  U.  S.  — ,  30  Am.  B. 
R.  39;  Friend  v.  Talcott,  228  U.  S.  27,  30 
Am.  B.  R.  31. 

88.  In  re  Friedman  (D.  C,  Wis.),  21  Am. 

B.  R.  213,  164  Fed.  131. 

88.  In  re  Burka  (D.  C,  Mo,),  5  Am.  B. 
R.  12,  107  Fed.  674;  ,In  re  Garlington  (D. 

C,  Tex.),  8  Am.  B.  R.  602,  115  Fed.  999; 
Swartz  V.  Fourth  Bank  (C.  C.  A.,  8th  Cir.), 
8  Am.  B.  R.  673,  117  Fed.  1,  54  C.  C.  A. 
387;  In  re  Adams  (D.  C,  Mats.)*  18  Am*  B. 
R.  368,  130  Fed.  381,  holding  that  a  cred- 
itor cannot  prove  for  an  indebtedness  aris- 
Ing  between  tlie  filing  of  an  involuntary 
petition  and  the  adjudication  of  his  debtor 
ap  a  bankrupt;  In  re  Coburn  (D.  C,  Mass.)* 
11  Am.  B.  R.  212,  126  Fed.  218;  In  re 
Simon  (D.  C,  N.  Y.),  28  Am.  B.  R.  611. 
Compare  In  re  Bingham  (D.  C,  Vt.),  2  Am. 
B.  R.  223,  94  Fed.  796;  In  re  Reliance,  etc., 
Co.  (D.  C,  Pa.),  4  Am.  B.  R.  49,  100  Fed. 
619;  In  re  Swift  (C.  C.  A.,  Ist  Cir.),  7  Am. 
B.  R.  374,  112  Fed.  315,  affg.  s.  c,  5  Am. 

B.  R.  335,  106  Fed.  493;  In  re  Crawford, 
Fed.  Cas.  3,363;  In  re  Ward,  12  Fed.  325; 
In  re  Morrill,  19  Fed.  874;  Fowler  v.  Ken- 
dall, 44  Me.  448. 

A  breach  of  contract  may  result  from  the 
filing  of  a  petition,  and  in  such  a  case  the 
claim  for  damages  ripens  simultaneously 
with  the  filing  of  the  petition.  In  re  Swift 
(C.  C.  A.,  1st  Cir.),  7  Am.  B.  R.  375,  112 
Fed.  315;   In  re  National  Wire  Corp.    (D. 

C,  Conn.),  22  Am.  B.  R.  186,  166  Fed.  631. 
Thus,  the  obligation  of  a  contract  guaran- 
teeing the  redemption  of  corporate  stock, 
three  years  after  date  of  issue,  is  a  prov- 
able claim,  although  the  time  for  redemp- 
tion has  not  arrived  ^.t  the  date  of  bank- 
ruptcy. In  re  Pettingill  (D.  C,  Mass.), 
14  Am.  B.  R.  738.  137  Fed.  S40;  In  re  Neff 
(C.  C.  A.,  fith  Cir.),  10  Am.  H.  R.  2.*^,  157 
Fed.  57,  afTg.  19  Am.  B.  R.  911. 


The  status  of  a  claim  must  depend  upon 
its  provability  at  the  time  the  petition  w&s 
filed.     It  cannot  be  benefited  by  its  atatus 
at  a  later  date.    In  re  Neff  (C.  C.  A.,  6tli 
Cir.),   19  Am.  B.  R.  23,   157  Fed.  57;  In 
re  Reading  Hosiery  Co.  (D.  C,  Pa.),  22  Am. 
B.  R.  962,  171  Fed.  195;  Matter  of  Stern 
&  Levi  (D.  C,  Tex.),  26  Am.  B.  R.  535,  539. 
citing  text.    In  Board  of  County  Gom'rs  t. 
Hurl^  (C.  C.  A.,  8th  Cir.),  22  Am.  B.  B. 
209,    212,    169    Fed.    92,    the    court   said: 
"  The  status  of  claims  at  the  time  of  the 
filing  of  the  petition  in  bankruptcy,  and 
not  at  any  subsequent  time,  fixes  the  rights 
of  their  owners  to  share  in  the  distribn- 
tion  of  the  estate  of  the  bankrupt.    .    .   • 
Thus  the  filing  of  a  petition  upon  which  a 
subsequent  adjudication  of  bajikruptcy  is 
rendered    places   all    the    property   of  the 
bankrupt  which  prior  to  the  filing  of  the 
petition  he  could  by  any  means  have  trans- 
ferred or  whieh  might  have  been  levied  upon 
and  sold  under  judicial  process  against  him ' 
in  cu^todia  iegis.-  ...    On  that  date  the 
property  of  the  bankrupt  passes  from  hi» 
control  to  the  court  or   iU   receiver,  and 
thence  to  the  trustee.     .     .     .    Indeed,  the 
condition  at  the  time  of  the  filing  of  the 
petition  measures  the  extent  of  the  estate 
and  the  rights  of  all  creditors  of  the  bank- 
rupt and  all  parties  interested  in  the  prop- 
erty."    See  Synnott  v.  Tombstone  Consoi. 
Mines  Co.  (O.  C.  A.,  9th  CSr.),  31  Am.  B.  K. 
421,  citing  text. 

Debts  not  existing  when  petition  was 
filed. —  The  debts  founded  upon  open  ac- 
count or  upon  contract,  express  or  implied, 
that  are  provable  under  thfs  section,  in- 
clude only  such  as  existed  at  the  time  of 
the  filing  of  the  petition  in  bankniptcj'. 
LavelO  V.  Reeves  (U.  S.  Sup.  Ct.).  29  Am. 
B.  R.  493. 
24.  Phenix  Nat.  Bank  v.  Waterburr,  20 
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executory  contract  of  sale  is  adjudicated  an  involuntary  bankrupt,  the 
vendor's  daim  for  damages  fpr  breach  of  the  contract  is  not  provable.^  Tho 
word  "  and "  in  the  form  of  proof  prescribed  by  the  Supreme  Court  re- 
quiring that  it  should  state  that  the  debt  proved  existed  ^^  at  and  before  filing 
of  the  petition  for  adjudication  of  bankruptcy  "  must  be  construed  either 
'*  or  "  or  "  and,"  as  the  circumstances  may  require.^*  In  addition  to  claims 
upon  which  actions  could  be  brought  debts  existing  at  the  time  of  the 
filing  of  the  petition  but  not.  then  payable  are  provable  in  bankruptcy,  and 
being  provable  the  holder  of  such  debts  may  be  a  petitioner  to  have  the 
debtor  involuntarily  adjudged  a  bankrupt.^^  And  so  where  money  was  re- 
ceived by  a  bankrupt  intended  to  be  used  for  gambling  purposes,  a  con- 
siderable portion  of  it  being  in  his  hands  at  the  time  of  the  filing  of  the 
petition,  the  claimant  may  base  his  claim  upon  money  had  and  received,  and 
prove  his  claim  regardless  of  the  intended  use  of  the  money.^® 

f.  Equitable  debts. —  It  has  always  been  the  law  in  England  that. equitable 
demands  may  be  proved  in  bankruptcy.^  Cases  under  the  former  law  to 
the  same  effect  are  nmneroua.^    Such  claims  are. provable  under  the  present 


Am.  B.  JOL  140,  123  App.  Div.  453,  108  N. 
Y.  Supp.  391,  affd.  23  Am.  250,  197  N.  Y. 
161. 

25.  In  re  Inman  ft  Co.  (D.  C,  Ga.),  23 
Am.  B.  R.  566,  1T5  Fed.  312. 

26.  In  re  Swift  (C.  C.  A,.  Ist  Cir.),  7 
Am.  B.  R.  374,  112  Fed.  315,  Bffg.  6  Am* 
B.  R.  335* 

27.  In  re  Alexander,  4  N.  B.  R.  178,  Fed. 
Cas.  161. 

28.  In  n  NorriB  (D.  C,  Minn.),  26  Am. 
B.  R.  945,  in  which  oaae  it  was  held  that 
where  claimants  base  their  claims,  not  upon 
their  contracts,  but  upon  money  had  and 
received,  they  .will  be  allowed  the  amount 
of  their  original  investments,  irrespective 
of  whether  the  money  was  intended  to  be 
used  by  bankrupt  for  gambling  purposes, 
it  appearing  from  the  evidence  that  a  con- 
siderable part  of  the  money  was  in  bank- 
rupt's possession  just  prior  to  bankruptcy, 
not  having  been  employed  in  gambling,  but 
converted  by  bankrupt  to  his  own  use. 

29.  Ex  parte  Yonge,  3  Ves.  &  B.  31;  Ex 
parte  Williamson,  2  Ves.  252;  Ex  parte 
Dewdney,  15  Ves.  479. 

30.  For  instance,  Sigsby  v.  Willis,  Fed. 
Cas.  12,849;  In  re  Buckhause,  Fed.  Cas. 
2,086. 

Proof  of  equitable  claims. — ^In  In  re  Blan- 
din,  5  X.  B.  R.  39,  Fed.  Cas.  1,527, 1  Low.  543, 
Judge  Lowell  of  the  district  court  of  Mas- 
sachusetts decided  that  the  wife  of  a  bank- 
rupt might  prove  in  bankruptcy  as  a  cred- 
itor of  the  estate  of  her  husband,  for  money 


realised  by  him  out  of  the  property  which 
she  held  as  her  separate  estate,  under  the 
statutes  of  Massachusetts,  the  evidence 
clearly  showing  that  the  transaction  be- 
tween her  and  her  husband  was  intended 
to  be  a  loan  and  not  a  gift.  In  rendering 
bis  opinion  the  judge  said:  ''It  seems  to 
me  to  be  the  intent  of  that  statute  to  give 
all  creditors  an  equal  share  of  the  assets 
without  regard  to  the  mode  in  which  their 
rights  might  have  been  enforced  if  there 
had  been  no  bankruptcy;  and  that  the 
debtor  should  be  discharged  from  all  debts 
and  demands  which  are  liquidated  or  capa- 
ble of  liquidation.  In  respect  to  both 
debtors  and  creditors  tlie  act  is  highly 
remedial,  and  the  district  court  is  vested 
with  most  ample  equitable  powers  to  enable 
it  to  work  out  full  remedies  to  all  persons. 
It  has  always  been^the  law  of  England  that 
equitable  demands  may  be  proved  in  bank- 
ruptcy; Ex  parte  Williamson,  2  Ves.  Sr. 
252;  Ex  parte  Taylor,  2  Rose,  175.  *A 
commission  in  bankruptcy,'  said  Lord  El- 
don,  '  is  nothing  more  than  a  substitution 
of  the  authority  of  the  lord  chancellor, 
enabling  him  to  work  out  the  payment  of 
those  creditors  who  could  by  legal  action  or 
equitable  suit  have  compelled  payment.^ 
Ebc  parte  Dewdney,  15  Ves.  498.  The  nine- 
teenth section  of  our  statute  (Act  of  1867) 
makes  provable  all  debts  and  liabilities,  in 
language  broad  enough  certainly  to  cover 
such  as  a  trustee  owes  to  his  cestui  que 
trust,  or  a  partner  to  his  copartner;   and 
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bankruptxsy  law,  and  the  Federal  courts  administering  the  general  law  of 
equity,  as  accepted  in  England,  and  as  generally  accepted  in  this  countn. 
will  recognize  and  establish  an  equitable  claim  within  the  purview  of  the 
general  rules  of  equity,  though  under  the  decisions  of  the  State  court  it  has 
no  status.^^  In  bankruptcy  proceedings  which  are  summary  and  equitable 
in  their  nature,  the  creditor  may  invoke  the  principle  of  law  that  monej 
secured  by  false  and  fraudulent  representations  of  material  facts  may  be 
recovered  back  by  proving  a  demand  for  money  had  and  received  by  the 
bankrupts  to  their  use.'*  The  claim  of  an  assignee  for  the  benefit  of  creditors 
and  his  attorney,  for  services  rendered  both  prior  and  subsequent  to  the 
bankruptcy,  is  provable,  where  such  services  were  beiieficial  to  the  estate.^ 
If  a  mortgagee  bids  in  at  foreclosure  sale  the  property  covered  by  the 
mortgage,  and  takes  title  he  may  prove  his  claim  for  the  amount  equitably 
due  on  the  mortgage  debt,  to  be  ascertained  by  deducting  the  value  of  the 
property." 

g.  Debts  against  more  than  one  person. —  If  the  debt  is  of  such  a  nature  that 
an  action  upon  contract  to  collect  it  could  be  brought  against  the  bankrupt, 
it  is  provable,  although  it  might  be  collected  from  others.  The  test  is :  could 
the  claimant  have  maintained  an  action  against  the  bankrupt  {  Thus,  in  a 
case  of  principal  and  agent,  if  the  principal  has  become  a  bankrupt,  the 
claim  may  be  proved  in  bankruptcy  against  him.'^  So  the  holder  of  a  joint 
obligation  can  prove  his  claim  against  any  and  every  person  whom  he  could 
have  sued.^  A  holder  of  a  note  which  has  become  due  and  has  been  pro- 
tested, if  protest  were  necessary,  may  prove  against  the  maker  or  anj 


so  of  demands  which,  but  for  the  bank- 
ruptcy, would  be  properly  cognizable  in  a 
court  of  admiralty.  If  this  be  not  so,  I  do 
not  see  how  the  law  can  be  uniform,  for 
proof  of  debts  will  depend  on  the  remedies 
given  in  the  several  States,  in  one  of  which 
the  very  same  debt  might  be  sued  at  law 
which  in  another  must  be  prosecuted  in 
equity,  and  in  some  of  which  there  is  no 
distinction  between  law  and  equity." 

81.  James  v.  Gray  (C.  C.  A.,  Ist  Cir.), 
12  Am.  B.  R.  573,  131  Fed.  401;  In  re 
Peasley  (D.  C,  N.  H.),  14  Am.  B.  R.  496, 
137  Fed.  190. 

32.  In  re  Arnold  &  Co.  (D.  C,  Mo.),  13 
Am.  B.  R.  320,  133  Fed.  789,  holding  that 
a  claim  for  money  obtained  by  the  bank- 
rupt, to  use  in  gambling  ventures,  through 
false  representations  may  bo  proved.  To 
the  same  effect  see  In  re  Norris  (D.  C, 
Minn.),  26  Am.  B.  R.  945. 

S3.  Randolph  v,  Scruggs,  10  Am,  B.  R. 
1,  190  U.  S.  5:n. 

84.  In  re  Dix  (D.  C,  Pa.),  23  Am.  B.  R. 
S89,   176   Fed.   882.     And  see  In  re  Davis 


(C.  C.  A.,  3d  Cir.),  23  Am.  B.  R.  446,  174 
Fed.  956.  Both  of  these  cases  arose  under 
the  laws  of  Pennsylvania  in  which  State 
there  is  no  provision  for  a  deficiency  judg- 
ment on  the  bond  accompanying  the  morV 

gftge- 

85.  In  re  Troy  Woolen  Co.,  8  N.  R  R. 

412,  Fed.  Cas.  14,203. 

86.  Proof     where     several     liaUe.— The 

obligee  in  a  bond,  or  the  holder  of  a  claim 
upon  which  several  parties  are  personally 
liable,  may  prove  his  claim  against  each  af 
the  estates  of  those  who  become  bankrupt, 
and  may  at  the  same  time  pursue  the  othera 
at  law,  and  he  may  recover  notwithstanding 
payments  after  tiie  bankruptcy  by  other 
obligors  or  by  their  estates  divideiids  from 
each  estate  in  bankruptcy  upon  the  full 
amount  of  his  claim  at  the  time  the  peti- 
tion in  bankruptcy  was  filed  therein,  until 
from  all  sources  he  has  received  full  pay* 
ment  of  his  claim,  but  no  longer.  Board  oi 
County  Commissioners  v.  Hurley  (C.  C  An 
8th  Cir.),  22  Am.  B.  R.  209,  169  Fed.  92, 
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indorser."  If  one  holds  a  firm  obligation  indorsed  by  one  or  more  of  the 
individual  members,  all  of  whom  as  a  firm  and  as  individuals  afterward 
go  into  bankruptcy,  he  may  prove  his  entire  claim  against  the  partnership 
tt'tate,  and  the  estate  of  each  individual  indorser;  but  in  the  aggregate  can 
recover  no  more  than  his  full  claim.^ 

h.  Provability  as  affected  by  the  person  proving. —  An  assignee  of  the  cred- 
itor has  a  provable  debt  if  his  assignor  had,  even  if  the  assignment  postrdates 
the  bankrxuptcy.^  But  where  the  ci'editor  is  a  debtor  of  the  bankrupt  in  a 
larger  simi  than  the  amount  claimed,  such  claim  is  not  provable.*^  An  ex- 
ecutf>r  may  prove  a  debt  against  the  bankrupt,  notwithstanding  a  provision 
in  the  will  for  a  deduction  of  any  debt  due  the  testator  from  the  bankrupt.*^ 
Where  the  common-law  disability  of  the  wife  has  been  abolished  by  statute, 
she  may  have  a  provable  debt  against  her  hu-sband's  estate,**  even  if  a  statute 
prohibits  a  suit  by  her  against  her  husband;  *^  but  her  claim  is  usually  looked 
on  with  suspicion.**  A  bankrupt's  note  to  his  wife  is  provable,  especially  when 
it  does  not  appear  that  at  the  time  it  was  given  the  husband  was  in  debt.*^ 
An  employment  by  a  bankrupt  of  his  minor  son  does  not  give  rise  to  a  claim 
for  services.*^  I'nder  a  statute  conferring  upon  a  married  woman  the  same 
powers  in  respect  to  her  property  as  if  she  were  unmarried,  it  has  been  held 
that  a  contract  to  pay  for  a  wife's  services  is  not  a  provable  debt;  **  and  under 


One  holding:  promlMHOry  notes  on 
vvhtoh  third  parties,  as  well  as  bankrupt, 
are  liable,  may  prove  his  claim  agrainfit  bankrupts 
ef*tate.  and.  notwithstanding  that  payments  on 
account  of  aald  notes  have  been  made  by  such 
ihird  parties  after  bankruptcy,  he  Is  entitled  to 
U-  allowed  dividends  on  thu  full  amount  of  his 
ciaim,  as  it  stood  when  the  petition  was  filed, 
until  from  all  aouroes  he  has  received  full  pay- 
ment of  his  claim.  In  re  Simon  (D.  C.  N.  Y.). 
2S  Am.  B.  R.   lU. 

37.  Downing  ▼.  Traden'  Bank,  11  N.  B.  R.  371. 
2  Dill.  136. 

as.  In  re  Howard.  Cole  &  Co.,  4  N.  B.  R.  B71, 
P^d.  Cas.  e,7e0;  Mead  v.  Bank,  2  N.  B.  R.  17$. 
Fed.  Cas.  9.366,  6  Blatch.  185;  Emery  v.  Bank. 
7  N.  B.  R.  217.  Fed.  Ca«.  4,446.  8  Cliff.  5©7;  Board 
of  County  Commissioners  v.  Hurley  (C.  C.  A., 
8th  Clr).  33  Am.  B.  R.  20».  16»  Fed.  92.  See  dis- 
cussion under  Section*  Five,  ante.  and.  for  limita- 
tions on  th«  doctrine  there  stated,  see  Lamoille, 
etc..  Bank  v.  Stevens'  Estate  (D.  C,  Vt.),  6  Am. 
B.  R.  164.  107  Fed.  24S^  and  Shattuck  v.  Bugh 
(Ref..  N.  Y.),  6  Am.  B.  R.   56. 

Prorabilltr  of  indixidnal  notes  of 
partner  to  firm,  pledged  as  security 
for  llmt  oblifratlon.-*  A  partner,  under  a 
firm  contract  made  by  him  personally  with  a  firm 
creditor,  pledged  aa  collateral  for  a  firm  obi  liga- 
tion on  which  he  was  indorser,  certain  notea 
made  by  him  individually  to  the  firm  for  personal 
loans,  and,  after  bankruptcy  of  the  firm  and  its 
members,  the  creditor  sold  the  collateral  pursuant 
to  the  terms  of  the  contract..  Held,  that  the  obli- 
satlon  of  the  partner  on  his  notes  to  the  firm  was 
wholly  independentf  of  his  obligation  as  indorser 
on  the  firm  notes  and  that  the  purchaser  of  the 
Individual  notes  was  entitled  to  prove  a  claim 
thereon  against  the  individual  estate  of  such 
partner.  In  re  White  (C.  C.  A.,  7th  Clr.),  25  Am. 
B.  R.  541,  183  Fed.  SIO. 

39.  In  re  Qoodfloas  Shoe  Co.  (D.  C,  Pa.),  8 
Am.  B.  R.  aXK  96  Fed.  494;  In  re  American 
Specialty  Co.  (C.  C.  A.,  2d  Clr.).  27  Am.  B.  R. 
M:  In  re  Murdock.  Fed.  Cas.  9,989;  In  re  Pease, 


Fed.  Cas.  10.880.  For  method  of  proving  assigned 
claims,  see  discussion  under  Section  Fifty-seven, 
ante. 

40.  In  re  Gerson  (D.  C,  Pa.),  5  Am.  B.  R.  860. 

41.  In  re  Woods  (D.  C.  Pa.).  13  Am.  B.  R. 
240,    133  Fed.   82. 

42.  In  re  Novak  (D.  C,  la.),  4  Am.  B.  R.  311, 
101  Fed.  800;  Hawk  v.  Hawk  (X>  C.  Ark.).  4  Am. 
B.  R.  463.  102  Fed.  679;  In  re  Nelman  (D.  C. 
Wis.),  6  Am.  B.  R.  329.  169  Fed.  113.  This  Is  not 
the  rule  in  Massachusetts:  In  re  Talbot  (D.  C. 
Mass.).  7  Am.  B.  R.  29.  110  Fed.  924.  But  see  In 
re  Nickeraon  (D.  C,  Mass.),  8  Am.  B.  R.  707,  116 
Fed.   1003. 

Claim  of  -vrlfe  for  services.— Where  bank- 
rupt's wife,  during  the  entire  period  for  which 
she  claimed  compensation,  acted  as  bookkeeper, 
collector  and  assistant  in  the  business  for  her  hus- 
band, an  agreement  to  compensate  her  will  be 
implied.  In  re  Cox  (D.  C,  N.  Mex.),  29  Am.  B. 
R.   456. 

43.  In  re  Domenig  (D.  C,  Pa,).  11  Am.  B.  R. 
552,    128   Fed.    146. 

44.  So  also  of  a  child's  claim  for  alleged  ser* 
vices  rendered  a  bankrupt  father.  In  re  Brewster 
(Ref..  N.  Y.).  7  Am.   B.  R.  486. 

45.  In  re  Kyte  (D.  C,  Pa.),  21  Am.  B.  R.  UO, 
164  Fed.   302. 

Emancipation  of  ckild;  claim  for  ser- 
vices.— Where  bankrupt  employed  his  minor 
son  at  a  stated  salary,  but  it  appeared  that  the 
son  was  at  the  time  living  with  his  parents,  pay- 
ing for  his  board  out  of  the  wages  paid  htm  by 
bankrupt,  there  was  no  such  emancipation  of  the 
son  as  would  Justify  the  allowance  of  hie  claim 
for  unpaid  wages.  In  re  Riff  <D.  C,  Ark.),  M 
Am.    B.    R.   694. 

441.  In  re  Kaufmann  (D.  C,  N.  Y.),  5  Am.  B. 
R.  104,  104  Fed.  768,  construing  section  21  of  ths 
New  York  Domestic  Relations  La^;  In  re  Suokls 
(D.  C,  Ark.),  23  Am.  B.  R.  861.  176  Fed.  Stt, 
construing  Ark.  Stats.    (Klrby),   |  1213. 
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a  statute  giving  to  a  married  woman  her  individual  earnings  "  except  thosp 
accruing  from  labor  performed  for  her  husband,  or  in  his  employ,  or  payabl- 
by  him,"  the  wife's  claim  for  wages  earned  as  bookkeeper  in  her  husband's 
store  is  not  provable.*''  But  it  would  be  otherwise  under  a  statute  authorizing 
contracts  to  be  made  by  and  between  husband  and  wife  las  though  they  were 
unmarried.*'*  If  still  a  feme  covert,  g  wife  who  is  bankrupt  may  allege  her 
coverture  as  a  defense  and  prevent  proof.**  An  alien  creditor  may  prove  a 
claim.  Under  a  statute  rendering  invalid  a  direct  gift  of  corporate  stock 
from  husband  to  wife,  her  loan  of  the  certificates,  indorsed  in  blank  to  him. 
creates  no  allowable  claim  against  his  estate.**  A  person  who  is  induced  bv 
a  materially  false  and  fraudulent  statement  to  take  stock  in  a  corporation 
which  subsequently  becomes  bankrupt,  may  rescind  his  contract  to  take  the 
stock  and  prove  his  claim  for  the  amount  paid.*"*  Other  instructive  cases  on 
this  general  subject,  in  particular  those  where  the  creditor  is  the  customer 
of  a  stockholder,  will  be  foimd  in  the  foot-note.^ 

i .  ProvabUitjr  as  affected  by  fraud  or  pref erenoe. —  Here  there  is  some  con- 
fusion owing  to  doubt  as  to  the  exact  meaning  of  "  provable."  "  Since  the 
amendment  of  §  57-g  by  the  act  of  1903,  there  can  be  little  doubt;  all  pref- 
erences and  the  more  common  frauds,  both  constructive  and  in  fact,  bein^; 
voidable.  If  the  transaction  upon  which  the  debt  is  based  was  fraudulent 
a?  against  the  other  creditors  it  is  not  provable.^  In  short,  if  the  fraud  mav 
be  attacked  under  either  §  60-b  or  §  67-e,  the  debt  clearly  is  now  not  provable . 
until  the  claimant  surrendeo^  hie  advantage.  If  the  creditor  compels  the 
trustee  to  recover,  the  claim,  because  shorn  of  fraud,  as  it  were,  by  force, 
continues  not  provable.  The  omission  of  claims  due  to  the  oflScers  of  a  cor 
poration,  from  a  credit  statement  issued  by  the  corporation  to  its  creditors, 
will  not  estop  the  officers  from  proving  such  claims  in  the  absence  of  a 
showing  of  knowledge  of  the  fraud,  or  that  any  creditor  extended  credit 
relying  on   such  statement"*      The  numerous  casee  under  the  former  law 


47.  In  re  Winkles  (D.  C.  Wis.).  12  Am.  B.  R. 
696,  132  Fed.  590.  construing:  section  2343  of  the 
Revised  Statutes  of  Wisconsin,  1898.  But  see  In 
re  Cox  (D.   C,   N.  Mex.).  29  Am.  B.   R.  456. 

47a.  Moore  v.  Crandall  (C.  C.  A.,  9th  Clr.),  tO 
Am.   B^  R.   617. 

48.  In  re  Goodman.   Fed.   Cas.   5,540. 

49.  In  re  Tucker  (D.  C.,  Mass.).  17  Am.  B.  R. 
247,  148  Fed.  928.  But  see  Tucker  v,  Curtln  (C.  C. 
A..  Ist  Clr.).  17  Am.  B.  R.  354,  148  Fed.  929.  as  to 
loan  of  certlflcates  to  firm  of  which  the  husband 
was  a  member. 

ttO.  Davis  V.  Louisville  Trust  Co.  (C.  C.  A., 
6th  Clr.),   26  Am.    B.    R.    621.    ISl   Fed.    10. 

51.  In  re  Ervln  (D.  C,  Pa).  6  Am.  B.  R.  356. 
109  Fed.  135;  affd.  as  Wallerstein  v.  Krvin  (C.  C. 
A..  3d  Clr.).  7  Am.  B.  R.  2.'>6.  112  Ffd.  124:  also 
In  re  Ervln  (D.  C.  Pa.),  7  Am.  B.  R.  4S).  114 
Fed.  596:  In  re  Clark  (D.  C,  Wash.),  7  Am.  R.  R. 
96,  111  Fed.  893:  In  re  Swift  (D.  C.  Mass.),  5  Am. 
B.  R.  416.  106  Fed.  65:  affd  s.  c,  7  Am.  B.  R.  374. 
112  Fed.  315;   In  re  Graff  (D.   C.   N.   Y.).  8  Am.    B. 


R.  744,  117  Fed.  343:  In  re  Chase  (D.  C.  Mass). 
18  Am.   B.  R.   294.   133  Fed.   79. 

Director  of  bankrupt  corporation  who  iovests 
money  In  another  corporation,  org'anlzed  to  take 
over  the  assets  of  the  bankrupt*  may,  under  cer- 
tain circumstances  be  held  to  be  a  creditor  of  the 
bankrupt.  In  re  Holbrook  Shoe  &  leather  Co. 
(D.  C.  Mont.).  21  Am.  B.  R.  611,  1C5  Fed.  973. 

R2.  In  re  Owings  (D.  C.  Mo.),  «  Am.  B.  R.  4^. 
109  Fed.  62S.  Contra:  In  re  Richard  (D.  C  K. 
Car.),  2  Am.   B  .R.  507.  M  Fed.  €33. 

B3.   In   re   Lansaw   (D.   C,   Mo.),   9  Am.  B.  K. 

167.  118  Fed.  365:  In  re  Royce  Dry  Goods  Co.  ^D. 
C.  Mo.),  13  Am.  B.  R.  267.  183  Fed.  100,  holdlnf 
that  where  property  of  a  bankrupt  corporation  is 
traced  to  the  hands  of  a  manastng  offlccr,  and 
such  officer  falls  to  account  for  such  property  in 
excess  of  his  demands  against  the  corporation. 
his  claim  against  the  corporation  should  be  rf- 
jacted. 

."kIk.   Spencer  v.    Lowe   (C.   C.    A.,   8th  Clr).  » 

Am.  B.   R.  876. 
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are  probably  no  longer  in  point.*^    So  also  of  some  of  those  under  the  new  law, 
prior  to  the  amendatory  act.®* 

j,  Crosfl-ieferenoeB. —  In  addition  to  the  references  in  the  preceding  para- 
graphs, the  practitioner  will  find  much  that  bears  on  the  provability  of  debts 
under  §  17-  He  should  also  Have  in  mind  the  doctrine  of  set-off,  discussed 
68. 


m 


m.  FIXED  LIABILITY  ABSOLUTELY  OWING. 


a.  In  general. —  Subsection  a  (1)  provides  that  debts  may  be  proved  and 
allowed  which  are  "  a  fixed  liability,  as  evidenced  by  a  judgment  or  an 
instrument  in  writing,  absolutely  owing  at  the  time  of  the  filing  of  the 
petition  whether  then  payable  or  not,  etc."  In  the  former  law,  the  words 
were :  "  debts  .  .  .  existing."  The  words  "  fixed  liability,  absolutely 
owing  "  would,  therefore,  be  an  unfortunate  limitation  w«re  it  not  for  the 
broader  words  of  subdivision  (4),^ 

b.  Whether  then  payable  or  not —  These  words  of  the  statute  characterize 
the  debt  rather  than  the  time  of  payment  To  be  provable  under  subdivision 
(1),  a  debt  must  be  a  fixed  liability  absolutely  owing  at  the  time  the  petition 
is  filed;  but  the  time  of  payment  is  immaterial.®  This  statutory  provision 
is  further  emphasized  by  the  provision  for  the  allowance  of  interest  to  or 
a  rebate  of  interest  after  the  dajte  of  bankruptcy.*^®  This  phrasing  has  been 
most  discussed  in  considering  the  provability  of  a  contract  of  indorsement 
not  fixed  by  default  and  protest  until  after  the  petition  was  filed.^  It  has 
also  been  well  considered  in  connection  with  a  bond  to  secure  an  annuity.*^ 
Likewise,  when  the  contract  was  one  of  yearly  employments^  Indeed  the 
words  "  absolutely  owing  "  seem  to  have  been  a  stumbling  block  in  the  lower 
courts ;  the  upper  courts  have  found  more  equity  in  the  words  "  founded 
.    .     .     upon  contract,  express  or  implied"  in  subdivision  (4).^ 

c.  Evidenced  by  a  judgment. —  ( 1 )  In  general. —  It  f oUovra  from  the 
language  of  the  section  that,  with  the  rare  exception  noted  later,  all  judg- 
ments actually  entered  at  the  date  of  the  bankruptcy  are  provable  debts. 


54.  For  instance:  In  re  Black,  Fed*  Cas. 
1,459;  In  re  Schwartz,  Fed.  Cas.  12,502; 
In  re  Arnold,  Fed.  Cas.  551;  In  re  Rundle 
et  al.,  Fed.  Cas.  12,138. 

55.  In  re  Lazarovic  (Ref.,  Kan.),  1  Am. 
B.  R.  476;  In  re  Norcross  (Ref.,  Mo.),  I 
Am.  B.  R.  644. 

56.  See  ilnddr  this  section  poat,  under 
title  "  Founded  on  Contract ^  Express  or  Im* 
plied.'* 

57.  In  re  Swift  (D.  C,  Mass.),  5  Am. 
^-  R.  415,  111  Fed.  893.  The  provability  of 
^  claim  depends  upon  its  status  at  the  time 
the  petition  is  filed.  In  re  Pettingill  k  Co. 
(D.  C,  Mass.),  14  Am.  B.  R.  728,  137  Fed- 
143. 


58.  Compare,  for  similar  words,  Act  of 
1867,  §   19,  R.  S.,  §  5067. 

59.  See  discussion,  post,  under  this  sec- 
tion, subtitle  "  Indorser  <md  Surety  Debts,** 

60.  Cobb  V.  Overman  (C.  C.  A.,  4th  Cir.), 
6  Am.  B.  R.  324,  109  Fed.  65,  revg.  Bray  v. 
Cobb  (D.  C,  N.  Car.),  3  Am.  B.  R.  788, 
100  Fed.  270,  and  holding  that  the  bond 
of  a  bankrupt  to  secure  the  payment  of  an 
annuity  for  life  is  provable. 

61.  In  re  Silverman  Bros.  (D.  C,  Mo.)^ 
4  Am.  B.  R.  83,  101  Fed.  219,  revg.  s.  c,  2 
Am.  B.  R.  15. 

62.  See  in  this  section,  post,  aubtitla 
"  Continuing  Contracts." 


860 


Debts  Which  May  Be  Proved. 


[§  63-a. 


But  the  rendering  of  a  verdict  is  not,  it  seems,  a  judgment  entitling  such 
verdict  to  proof.^  For  instance,  a  verdict  against  a  bankrupt  for  damages 
for  personal  injuries,  where  no  judgment  had  been  entered  thereon  prior 
to  the  bankruptcy  proceedings  is  not  a  fixed  liability  evidenced  by  a  judg- 
ment within  this  clause,  and  is  not  a  provable  debt.®*  This  doctrine  has  not 
been  strictly  observed  where  the  application  was  for  an  injunction  to  prevent 
the  arrest  of  the  bankrupt  or  injury  to  his  estate.**  In  some  cases,  as  where 
the  debt  is  for  alimony,  support  of  a  bastard,  and  the  like,  the  courts  will 
look  beyond  the  form  of  the  judgment,  and  will  ascertain  the  nature  of  the 
liability,  the  original  cause  of  action.^  If  the  judgment  has  resulted  in  a 
void  or  voidable  lien,  because  within  four  months  of  the  bankruptcy,  it  is 
still  a  provable  debt,  the  lien  only  being  affected.^  Indeed,  it  seems  the 
debt  on  which  the  judgment  was  founded,  if  otherwise  provable,  may  be 
proved  in  its  stead.    A  judgment  is  provable,  even  if  an  appeal  has  been  taken 


68.  Black  v.  McClelland,  Fed.  Gas.  1,462. 

64.  Effect  of  verdict  of  jury. — In  the  case 
of  Black  V.  McClelland,  Fed.  Cas.  1,462, 
the  court,  in  speaking  of  the  effect  of  a  ver- 
dict of  a  jury  upon  the  provability  of  the 
amount  thereof,  said:  "  Now,  a  claim  which 
has  not  obtained  the  condition  of  a  fixed 
liability  cannot  be  characterized  as  a  debt 
due  and  payable,  either  presently  or  at  a 
future  day,  and  such  is  the  immature  char- 
acter of  a  mere  verdict  before  judgment-. 
It  is  subject  to  the  control  and  discretion 
of  the  court,  and  may  be  superseded  alto- 
gether by  arresting  judgment  upon  it  or 
by  the  allowance  of  a  new  trial.  No  ac- 
tion could  be  maintained  upon  it.  It  does 
not  bear  inte'rest,  and  no  determinate  char- 
acter is  impressed  upon  it  until  the  court 
has  pronounced  its  judgment  that  the  plain- 
tiff do  recover  from  the  defendant  the 
amount  of  it." 

This  case  was  discussed  in  the  case  of 
In  re  Ostrom  (D.  C,  Minn.),  26  Am.  B.  R, 
273,  and  held  to  be  controlling  under  the 
present  bankruptcy  act.  The  court  said: 
"The  Act  of  186T,  under  which  the  pro- 
ceeding arose  (Rev.  St.,  section  5067),  did 
not  contain  the  words  *  fixed  liability 
which  appear  in  the  present  act.  The  deci- 
sion of  the  Supreme  Court  of  Minnesota  in 
Kent  V.  Chapel,  67  Minn.  420,  70  N.  W.  2, 
to  the  effect  that  after  a  verdict  there  is 
no  further  uncertaintv  about  the  claim, 
and  the  decision  in  the  case  of  Clay  v. 
Railroad  Company,  104  Minn.  1/  115  N.  W. 
949,  to  the  effect  that  a  verdict  becomes 
property  and  passes  to  the  representative 
the  same  as  though  it  had  been  reduced  to 


a  judgment,  are  not  oontrolling  upon  the 
national  courts,  because  this  is  not  a  caac 
where  those  courts  are  bound  to  follow  the 
decisions  of  the  State  court. 

*'  Even  if  it  can  be  said,  in  accordance 
with  those  decisions,  that  a  verdict  created 
a  fixed  liability,  yet  it  is  not  a  fixed  liabil- 
ity evidenced  by  a  judgment  or  instrument 
in  writing,  conditions  which  must  by  the 
present  act,  be  complied  with  before  even 
a  fixed  liability  can  become  a  provable 
debt." 

65.  For  instance:  See  In  re  Lewensohn 
(D.  C,  N.  Y.),  3  Am.  B.  R.  596,  99  Fed.  73 
In  re  Cole  ( D.  C,  N.  Y. ) ,  5  Am.  B.  R.  780, 
108^  Fed.  837,  and  In  re  Sullivan  (Ref.. 
N.  Y. ) ,  2  Am.  B.  R.  30.  And  examine  In 
re  Fife  (D.  C,  Pa.),  6  Anu  B.  R.  258.  109 
Fed.  880. 

66.  Turner  v.  Turner  (D.  C,  Ind.).  ^ 
Am.  B.  R.  289,  108  Fed.  785. 

A  decree  for  alimony  is  neither  a  fis^' 
liability  evidenced  by  a  judgment  nor  a 
debt  within  the  meaning  of  the  bankrupt 
act.  Wetmore  v.  Wetmore,  196  U.  S.  68. 13 
Am.  B.  R.  1. 

A  father's  liability  under  an  agreemcDt 
with  his  divorced  wife  to  pay  her  for  the 
support  of  his  minor  children  until  they 
respectively  become  of  age  is  not  a  pro^* 
able  debt  against  his  estate.  Dunbar  ^• 
Dunbar,  190  U.  S.  340.  10  Am.  B.  R  139. 
See  also  In  re  Hubbard  (D.  C,  111.),  3  Am. 
B.  R.   528,  98   Fed.   7l0. 

67.  See  discussion  under  Section  Sixtr- 
seven  of  this  work.  Doyle  v.  Heath  (Sup. 
Ct.,  R.  I. ) ,  4  Am.  B.  r'.  705 ;  In  re  Pe««« 
(Ref.,  N.  Y.),  4  Am.  B.  R.  547. 
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thereon,  bu-t  dividends  on  it  should  be  withheld.*  A  claim  evidenced  by  a 
jiKlgment  recovered  more  than  ten  years  prior  to  bankruptcy  is  not  provable, 
unless  renewed  as  required  by  statute.®  A  judgment  barred  by  the  statute  of 
limitations  is  a  provable  claim,  where  it  may  be  enforced  under  the  State 
statute  in  the  discretion  of  the  court. ^®  A  judgment  note,  with  a  waiver  of 
exemptions,  is  a  provable  claim.^^  And  so  is  a  judgment  for  damages  for 
n  breach  of  promise  of  marriage.''* 

(2)  Impeaching  judgments. —  Here  the  English  doctrine  is  much 
broader  than  our  own.'''  Full  faith  and  credit  being  necessarily  given  to  the 
judgments  of  the  State  courts  when  pleaded  in  the  Federal  courts,  it  was, 
under  the  former  law,  held  that  a  judgment  of  a  State  court  could  not  be 
impeached  when  presented  as  a  claim  in  bankruptcy,  but  resort  must  be  had 
to  the  State  court. ^*  That  it  is  conclusive  between  the  bankrupt  and  the 
judgment  creditor  is  elementary.  But  where  the  rights  of  general  creditors 
have  intervened,  the  English  rule  that  such  a  judgment  is  but  prima  /acie 
evidence  of  a  provable  debt  is  fairer.  The  law  in  the  United  States  seems, 
lu»wever,  to  be  that  the  trustee  or  a  creditor  may  attack  it  in  the  bankruptcy 
proceeding  for  fraud  or  collusion,  but  not  otherwise.''^  A  judgment  not  reg- 
ular on  its  face,  or  by  a  court  which  did  not  have  jurisdiction  of  the  subject- 
ii'atter,  may  of  course  be  attacked  anywhere;  but  jurisdiction  need  not  affirm- 
atively appear,'*  nor  can  the  recitals  of  the  judgment,  as  a  rule,  be  contradicted 
in  a  collateral  proceeding.  Where  the  amount  of  a  claim  has  been  determined 
bv  a  State  court,  and  judgment  entered  therein,  such  judgment  is  conclusive 
upon  the  bankruptcy  court,  and  the  judgment  creditor  will  not  be  permitted 
to  prove  for  a  greater  amount.'** 

d.  Evidenced  by  an  instrument  in  writing. — (1)  In  general. —  To  be  prov- 
able under  this  subdivision,  a  debt,  if  not  a  judgment,  must  rest  on  an  in- 
strument in  writing."    An  instrument  in  writing  includes  any  document  or 


68.  Compare  In  re  Yates  (D.  C,  Cal.)> 
S  Am.  B.  R.  69,  114  Fed.  365;  In  re  Shea- 
ban.  Fed.  Cas.  12,737. 

6».  In  re  Parmer  (D.  C,  N.  Car.),  9  Am. 
B.  K.  19,  116  Fed.  763. 

70.  In  re  Rebman  (C.  C.  A.,  9th  Cir.), 
17  Am.  B.  R.  767,  150  Fed.  769. 

71.  aa«ter  v.  Soble,  10  Am.  B.  R.  446, 
22  Pa.  Super.  Ct.  681. 

72.  In  re  McCauley  (D.  0.,  N.  Y.),  4  Am. 
B.  R,  132,  101  Fed.  233 ;  In  re  Fife  (D.  C, 
Pa.),  6  Am.  B.  R.  258,  109  Fed.  880;  Fin- 
neiran  v.  HuU  (N.  Y.  Sup.  Ct.),  6  Am.  B. 
B.  648. 

73.  See  In  re  Phelpti  (Ref .,  N.  Y.) .  8  Am. 


B.  R.  434;  affd*  on  review  without  opinion, 
and  cases  cited. 

74.  In  re  CampbeH,  Fed.  Cas.  2^49;  Mc« 
Kinsey  v.  Harding,  Fed.  Cas.  8,866;  In  re 
Bums,  Fed.  Cas.  2,183.  Contra:  Ex  parte 
O'Neil,  Fed.  Ca«.  10,527. 

75.  See  Candee  y.  Lord,  2  N.  Y.  269. 
And  compare  Hassell  ▼.  Wilcox,  130  U.  S. 
493. 

76.  In  re  Columbia  Real  Estate  Co.  (D. 
a,  Ind),  4  Am.  B.  R.  411,  101  Fed.  965. 

7ea.  Handlan  v.  Walker  (C.  C.  A.,  8th 
Cir.),  29  Am.  B.  R.  4. 

77.  As  to  sufficiency  of  instrument  to 
bind  parties,  see  Matter  of  Structural  Steel 
Co.  (Ref..  Ohio),  13  Am.  B.  R.  373. 
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written  evxdeisice  of  the  agiieement  whence  the  debt  arieee,  such  as  bonds  for 
definite  sums,  promissory  notes,  bills  of  exchange,  drafts,  checks  and  the  like. 
A  bill  of  sale  to  secure  the  purchase  price  of  goods  purchased  by  the  bank- 
TVfpt  may  be  unenforceable  against  the  other  creditors,  because  unrecorded, 
but  a  claim  for  the  unpaid  purchase  price  is  nevertheless  provable  as  an 
unsecured  claim  against  the  bankrupt's  estate.™ 

(2)  Bills  and  notes. —  A  note  or  bill  of  exchange  is  provable  against 
the  bankrupt  maker;  it  is  the  debt  evidenced  by  the  note  which  is  provable. 
A  usurious  note  is  not  provable,™  but  where  the  claim  could  be  established 
apart  from  such  note  and  unaffected  by  it,  the  creditor  should  be  permitted 
to  prove  it.^  Notes  of  a  bankrupt  corporation,  given  for  the  purchase  of 
stock  of  another  corporation  if  authorized  by  its  charter,  and  in  the  absence 
of  fraud,  are  valid  claims  against  it.^  A  note  given  by  a  corporation  for  the 
indebtedness  of  another,  for  which  it  is  in  no  way  responsible,  is  not  provable 
against  the  corporation.^^  Whend  a  note  is  given  for  a  gambling  debt,  and 
indorsed  by  the  header  to  the  daimant,  the  burden  is  on  him  to  show  that  he 
is  a  holder  in  due  course." 


78.  In  re  Burlage  Bros.  (D.  C,  la.),  22 
Am.  B.  R.  410,  169  Fed.  1006. 

79.  Matter  of  Wilde's  Sons  (D.  C,  N. 
Y.),  13  Am.  B.  R.  217,  133  Fed.  562,  stat- 
ing the  law  as  to  the  rights  of  banks  in  re- 
spect to  usurious  contracts. 

80.  In  re  Robinson  (D.  C,  Mass.),  14  Am. 

B.  R.  626,  136  Fed.  994. 

81.  In   re   N.  Y.   Car   W^heel   Works    (D. 

C,  N.  Y.),  16  Am.  B.  R.  571,  141  Fed.  430; 
s.  c,  14  Am.  B.  R.  595,  139  Fed.  421.  But 
see  In  re  Smith  Lumber  Co.  (D.  C,  Tex.), 
13  Am.  B.  R.  123,  132  Fed.  618,  holding 
that  where  the  purchase  of  its  own  stock 
by  a  corporation  renders  it  insolvent  and 
results  in  a  fraud  upon  the  rights  of  cred- 
itors, a  note  given  upon  such  purchase  in 
the  hands  of  the  payee  is  not  provable. 

Notes  of  bankrupt  corporation.*- Notes 
signed  by  a  bankrupt  corporation  by  its 
president  and  secretary  and  which  are  un- 
der the  corporate  seal  and  were  given  for 
moneys  indisputably  advanced  at  the  time, 
are  prima  facie  a  liability  of  the  bankrupt. 
Spencer  v.  Lowe  (C.  C.  A.,  8th  Cir.),  29  Am. 
B.  R.  876. 

82.  Corporate  notes  for  payment  of  debt 
Df  another. —  In  the  case  of  Mapes  v.  Ger- 
man Bank  (C.  C.  A.,  8th  Cir.),  23  Am.  B. 
R.  713,  176  Fed.  89,  the  court  said:  "The 
officers  of  a  trading  corporation  undoubtedly 
have  authority  to  make  and  deliver  its 
promissory  notes  for  the  just  debts  of  the 


corporation,  and  the  acts  of  such  officers 
in  this  regard  are  presumed  to  be  lawfully 
done,  when  no  notice  to  the  contrary  is  re- 
ceived by  the  holder  of  the  p*per.  But  it 
is  beyond  the  powers  of  the  corporation 
and  its  officers  alike  to  make  aocommodA- 
tion  paper,  or  to  guarantee  or  to  pay  tbe 
obligations  of  others  in  which  it  has  no  in- 
terest, and  from  which  it  derives  no  bene- 
fit." 

Assumption  of  debts  of  old  csrporation 
by  new  corporation. —  Where  a  new  corpo- 
ration was  organized,  upon  the  failure  of  a 
prior  corporation,  the  stockholders  being 
different  from  the  old  in  numbers  and  pro- 
portion of  stock  held,  and  the  debts  of  tl^t* 
former  corporation  not  having  been  assumpd 
by  the  new  corporation,  nor  the  entire  as- 
sets of  the  old  taken  over,  and  where  a 
bank  holding  the  notes  of  the  old  corpora- 
tion took  the  notes  of  the  new  one  with  the 
proceeds  of  which  the  old  notes  were  ttken 
up,  to  the  knowledge  of  the  bank,  there 
was  no  valuable  consideration  moving  to 
the  new  corporation  for  taking  up  the  notes 
of  the  old  and  the  bank  was  chargeable  with 
notice  of  such  want  of  consideration  and 
could  not  prove  the  new  notes  against  the 
estate  in  bankruptcy  of  the  new  corpora- 
tion. In  re  Stanford  Clothing  Co.  (D.  C. 
Ala.K  26  Am.  B.  R.  124. 

83  In  re  Hill  &  Sons  (D.  C,  Pa).  26 
Am.  B.  R.  133.    See  as  to  effect  of  loan  of 
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(3)  Stipulation  for  payment  of  coixection  fees. — Collectian  fees 
stipulated  to  be  paid  in  a  promissory  note  due  before  the  filing  of  the  maker's 
petition  in  bankruptcy,  but  which  was  not  placed  in  the  hands  of  an  attorney 
for  collection  until  after  such  time,  are  not  absolutely  owing  at  the  time  of 
the  filing  of  the  petition  and  are  not  provable.**  The  stipulation  to  pay  a 
certain  sum  sl&  the  expense  of  collection  does  not  create  a  "fixed  liability  '^ 
where  no  services  were  rendered  in  making  the  collection  before  the  bank- 
ruptcy.** Where  such  notes  are  placed  in  the  hands  of  an  attorney  for  col- 
lection prior  to  adjudication  the  fees  stipulated  are  provable.'* 

(4)  Interest. —  Subdivision  (1)  permits  the  proof  of  a  debt  evidenced 
by  a  written  instrument,  '^  with  any  interest  thereon  whidi  would  have  been 
recoverable  at  that  date  (the  time  of  filing  the  petition)  or  with  a  rebate 
of  inteonost  upon  such,  as  were  not  then  payable  and  did  not  bear  interest'^ 
As  a  piovable  debt  a  note  or  otJber  instrument  in  writing  is  limited  to  the 
principal  and  interest  ihereon  that  would  have  been  recoveraible  at  the  time 
of  the  filing  of  the  petition  in  bankruptcy."  The  interest  due  at  such  time 
is  a  part  of  the  provable  debt.^  Interest  stops  on  all  unsecured  debias  at  such 
time.**  If  the  debt  is  due  subsequent  to  bankruptcy  only  the  interest  due 
at  the  time  the  petition  is  filed  can  be  added ;  the  interest  not  then  accrued 


. .« 


money  to  be  used  for  gambling  purposes, 
In  re  Norris  (D.  C,  Minn.),  26  Am.  B.  K. 
D45. 

84.  In  re  Keeton   (D.  C,  Tex.),  11  Am. 

B.  R.  367,  126  Fed.  426;  s.  c,  11  Am.  B.  R. 
370,  126  Fed.  429;  In  re  Garlington  (D.  C, 
Tex.),  8  Am.  B.  R.  602  j  In  re  Gebhard  (D. 

C,  Pa.),  15  Am.  B.  R.  381,  140  Fed.  571; 
In  re  Thompson  Milling  Co.  (D.  C,  Tex.), 
16  Am.  B.  R.  '454,  144  Fed.  314 ;  In  re  Her- 
sey  (D.  C,  la.),  22  Am.  B.  R.  863,  171  Fed. 
998;  British  &  American  Mortgage  Co.  v. 
Stuart  (C.  C.  A.,  5th  Cir.),  31  Am.  B.  R. 
465,  holding  that  a  claim  for  attorney's 
fees  based  upon  a  mortgage  which  provides 
that  the  mortgagor  shall  pay  attorney's^ 
fees  and  the  costs  of  collection,  is  not  prov- 
able where  the  mortgage  was  not  due  at 
the  date  of  bankruptcy. 

85.  MeCabe  v.  Patton  (C.  C.  A.,  3d  Cir.), 
23  Am.  B.  R.  335,  174  Fed.  217. 

A  statute  authorizing  such  a  stipulation 
on  a  promissory  note  cannot  be  extended 
to  include  such  a  stipulation  in  a  chattel 
mortgage.  But  if  the  services  of  an  at- 
tornev  in  the  collection  of  such  a  note 
had  been  performed  prior  to  the  filing  of 
the  petition  the  fees  stipulated  to  be  paid 
would  have  been  provable  as  a  debt  against 


the  estate  of  the  bankrupt.  In  re  Chad- 
wick  (D.  C,  Ohio),  15  Am.  B.  R.  528,  140 
Fed.  674. 

86.  In  re  Edens  &  Co.  (D.  C,  So.  Car.), 
18  Am.  B.  R.  643,  151  Fed.  940;  Merchants' 
Bank  v.  Thomas  (C.  C.  A.,  5th  Cir.),  10 
Am.  B.  R.  299,  121  Fed.  306. 

Only  reasonable  fee  allowed. —  Where 
bankrupts  gave  to  claimant  bank  certain 
notes  which  contained  provisions  that  in 
case  they  were  not  paid  when  due  and  pay- 
able and  if  they  were  placed  in  the  hands 
of  an  attorney  for  collection,  the  holder 
should  be  paid  10%  additional  on  the  prin- 
cipal and  interest  due  thereon,  as  an  attor- 
ney's fee,  such  provision  called  for  the  pay- 
ment only  of  a  reasonable  attorney's  fee 
for  services  actually  rendered  in  conformity 
with  its  terms.  Mechanics*  American  Na- 
tional Bank  v.  Coleman  (C.  C.  A.,  8th  Cir.), 
29  Am.  B.  R.  396. 

87.  In  re  Chandler  (C.  C.  A.,  8th  Cir.), 
25  Am.  B.  R.  865,  184  Fed.  887. 

88.  In  re  Fenn  (D.  C,  Vt.),  22  Am.  B. 
R.  833,  172  Fed.  620. 

89.  Sexton  v.  l>reyfus,  219  U.  S.  339,  2i 
Am.  B.  R.  363,  365;  Shawnee  County  v. 
Hurley  (C.  C.  A.,  8th  Cir.),  22  Am.  B.  R. 
309,  94  C.  C.  A.  362,  169  Fed.  92. 
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Piiist  be  rebated.**     The  rate  of  intepest  of  course  depends  upon  the  Stat-e  * 
law ;  if  the  rate  is  usurious  only  the  amount  legally  chargeable  may  be  in 
cluided  as  a  part  of  the  debt,  unices  the  usury  affects  the  validity  of  the  not<'. 
in  which  case  the  entire  debt  is  vitiated.*^ 

c.  Indorser  and  svrety  debts.—  (l)  Liability  of  indohsebs. —  Theppeeeni 
statute  contains  no  equivalent  to  §  5069  of  the  Revised  Statutes;"  and  it 
was  for  some  time  doubted  whether  an  indorser  whose  liability  became  fixed 
after  the  bankruptcy  could  prove  against  the  bankrupt's  estate."  It  is  now 
thought  that,  in  spite  of  this  omission  and  the  persuasivie  argument  based 
on  the  harmonies  of  the  statute,  contra,^  such  liabilities,  because  on  "  con- 
tract, express  or  implied,"  are  provable.  The  rules  of  law  applicable  when 
the  indorser  or  surety  is  already  liable  for  a  debt  of  t^e  bankrupt  have  been 
considered.^  His  claim  is  in  no  sense  contingent^  for  he  proves  the  fixeJ 
liability  of  the  bankrupt  to  the  principal  debtor.  But  where  such  person  n 
merely  an  accommodation  party,  he  will  npt  be  allowed  to  prove  his  debt** 
Where  the  liability  of  an  indorser  becomes  fixed  after  his  petition  is  filed, 
and  prior  to  the  expiration  of  'the  time  for  proof  of  claims,  it  is  provable  as 
a  debt.*' 


90.  In  re  Chandler  (C.  C.  A.,  7th  Cir.), 
25  Am.  B.  R.  866,  184  Fed.  887.  See  also 
In  re  Orne,  Fed.  Caa.  10,581. 

91  In  re  Wortli  (D.  C,  la.),  12  Am.  B. 
R.  566,  130  Fed.  927.  See  In  re  KeUogg 
(C.  C.  A.,  2d  Cir.),  10  Am.  B.  R.  7. 

92.  Act  of  1867,  J  19. 

93.  See  In  re  Schaefer  (D.  C,  Pa.),  6  Am. 
B.  R.  92,  104  Fed.  973,  aa  overruled  by  the 
same  judge  in  In  re  Gerson  (D.  C,  Pa.)i  * 
Am.  B.  R.  89,  105  Fed.  891;  the  later  rul- 
ing, affd.,  8.  c.,  6  Am.  B.  R.  11.  See  also 
In  re  Marks  (Ref.,  N.  Y.),  8  Am.  B.  R.  641. 

94.  Thus  see  Collier  on  Bankruptcy  (3d 
ed.),  pp.  382,  383. 

95.  See  discussion  under  Sections  Six- 
teen and  Fifty-seven  of  this  work.  Com- 
pare In  re  Smith  (Ref.,  N.  Y.),  1  Am.  B.  R. 
37;  Smith  v.  Wheeler,  5  Am.  B.  R.  46,  55 
K.  Y.  App.  Div.  170;  Hayer  v.  Comstock 
(Sup.  Ct.,  la.),  7  Am.  B.  R.  493;  In  re 
Lamon  (D.  C,  N.  Y.),  22  Am.  B.  R.  635,  171 
Fed.  516;  Whitwell  v.  Wright  (Sup.  Gt.,  N. 
Y.).  23  Am.  B.  R.  747,  136  App.  Div.  246, 
120  N.  Y.  Supp.  1065. 

96.  In  re  Dunningan,  2  N.  B.  N.  Rep.  755. 
Compare,  on  this  general  subject,  Zartman 
V.  Hinea    (Ref..  N.   Y.),  6   Am.   B.  R.   139. 

97.  Moch  v.  Market  St.  Nat.  Bank  (C.  C. 
A.,  3d  Cir.).  6  Am.  B.  R.  11,  107  Fed.  897; 
In   re   Smith    <D.  C,  R.  I.),   17   Am.  B.  R. 


112,  146  Fed.  912;  In  re  Semmer  Glass  Co 
(C.  C.  A.,  2d  Cir.),  14  Am.  B.  R.  25,  133 
Fed.  77.  See  Gorman  v.  Wright  (C.  C.  A.. 
4th  Cir.),  14  Am.  B.  R.  135,  136  Fed.  164 
Reimbursemeiit  to  indonen. —  Wbere 
certain  directors  of  a  bankrupt  corporation 
having  indorsed  notes  which  were  dlA- 
counted  and  the  proceeds  used  in  the  com- 
pany's business,  paid  the  notes  at  matur 
ity,  they  are  as  much  entitled  to  reimburse- 
ment as  if  each  had  contributed  his  share 
in  cash  and  will  be  permitted  to  prove  a 
claim  therefor  againat  the  bankrupt's  es- 
tate. In  re  Salvator  Brewing  0>.  (C.  C.  A.. 
2d  Cir.),  28  Am.  B.  R.  56. 
Trustee  of  indorser  also  trustee  of  maker 
—  Where  a  partnership  and  each  of  its  twn 
*  membera  have  been  adjudicated  bankrupt 
and  the  trustees  of  the  firm  are  also  trus- 
tees of  each  individual  member,  under  th« 
provisions  of  sections  172,  185  and  186  of 
the  New  York  Negotiable  Instruments  Law. 
a  claim,  baaed  upon  notea  made  by  one  of 
the  bankrupts  and  indorsed  by  the  other 
member  of  the  firm  and  which  had  not  ma- 
tured when  bankruptcy  intervened,  is  prov- 
able againat  the  individual  estate  of  such 
indorser,  although  no  notice  of  non-paj" 
ment  waa  given  to  him.  In  re  Mclntyre  A 
Co.  (D.  C,  N.  Y.),  28  Am.  B.  R.  459. 
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(2)  SuEETY  AND  coRPOBATE  BONDS. —  Where  the  liability  of  the  principal 
upon  an  administration  bond  has  been  legally  liquidated  and  aacertained,  both 
as  to  the  amount  and  the  person  to  whom  due,  so  as  to  fix  the  liability  of 
the  surety  thereon  at  the  time  of  the  filing  of  a  petition  in  bankruptcy,  by  or 
against  such  surety,  such  liability  is  a  provable  debt,^  The. liability  of  a 
surety  on  a  bond  of  an  officer  whose  duty  it  is  to  collect  and  pay  over  public 
funds  becomes  fixed  on  the  oBicer's  failure  to  make  payments  of  the  money 
collected,  and  if  such  failure  occurs  prior  to  the  adjudication  of  the  bank- 
rupt surety,  such  liability  is  provable  against  his  estate.**  And  in  the  case 
•/f  an  indemnity  bend  to  secure  the  performance  of  a  building  contract,  the 
durety  thereon  may  not  prove  his  claim  prior  to  the  payment  of  the  damagjee 
secured  by  the  bond."*  Corporate  bonds  issued  under  proper  statutory  au- 
thority to  secure  the  payment  of  money  borrowed  for  the  transaction  of  the 
buBineas  of  the  corporation  are  valid  claims.^^  The  holdan»  of  ithe  bonds  of 
a  corporation,  secured  by  a  trust  mortgage  on  the  property  of  the  corporation^ 
and  not  the  trustee,  are  entitled  to  prove  their  individual  claims  on  the  bonds 
against  the  bankrupt  corporation.^** 

f .  Other  debts  falling  within  this  paragraph.—  The  liability  of  a  director 
of  a  eavin^  bank  under  a  statute  for  loss  of  funds  embezzled  by  an  officer 
coQstitutee  a  ^'  fixed  liability  abeolutely  owing/'  within  the  meaning  of  this 
section.*^  An  agreement  by  a  son  to  pay  interest  on  a  oertain  Bum  to  -hia 
father  during  bis  lifetime^  and  to  pay  the  principal  to  the  father's  heirs 


98  Hibbard  t.  Bailey  (C  C.  A.,  3d  Cir.), 
12  Am.  B.  R.  104,  129  Fed.  575,  revg.  10 
Am.  B.  R.  545,  123  Fed.  185.  As  to  liabil- 
ity of  firm  on  note  given  to  surety  of  one 
of  the  mewibers  on  an  official  bond,  see  In 
re  Speer  Bros.  (D.  C,  Or.),  16  Am.  B.  R. 
534,  144  Fed.  910.  As  to  liability  under 
bail  bond  to  United  States  for  person  in* 
dieted  for  stealing  funds  of  a  bankrupt  es<* 
tate,  see  In  re  Caponigri  (D.  C,  N.  Y.),  8T 
\m  B   u.  5i:r 

99  Loeeer  v.  Alexander  (C.  C.  A.,  6th 
Hr.),  24  Am.  B.  R.  76,  178  Fed.  265. 

99a.  Qaim  of  surety;  contingent  liabU- 
ity.— The  liability  of  the  principdl  to  the 
surety,  in  a  bond  given  for  tbe  faitliful 
performance  of  a  building  contract,  under 
an  agreement  to  indemnify  the  suretjr 
"against  all  loss,  costs,  damages,  and 
'hargps.  and  expenses  whatever  resulting 
ffoTii  any  act,  default,  or  neglect  of  the 
principal"  wbich  the  surety  might  "sus- 
tain or  incur,"  does  not  constitute  a  claim 
provable  in  bankruptcy  against  the  estate 
of  the  principal,  until  the  surety  has  actu- 


ally paid  the  obligee  in  the  bond  the  dam- 
ages sustained  by  the  principal's  default. 
Williams  &  Co.  v.  U.  S.  Fidelity  A  Guar* 
anty  Co.  (Ga.  Ct.  of  App.),  28  Am.  B.  R. 
803. 

100.  In  re  Waterloo  Orgaa  Co.  (C.  C.  A.^ 
3d  Cir.),  13  Am.  B.  R.  477,  134  Fed.  341. 

101.  Mackay  v.  Randolph  Macon  Coal  Co, 
fC.  G.  A.,  8th  ar.),  34  Am.  B.  R.  719,  178 
Fed.  881. 

Bonds  payable  only  from  surpliui  which 
has  never  eadated. —  Where  bonds  oi  a  bank- 
rupt company  expressly  declare  on  their 
face  that  both  the  principal  and  interest 
are  payable  only  out  of  certain  named 
funds  to  be  created  out  of  the  surplus  earn- 
ings of  the  company,  and  there  never  have 
been  any  surplus  earnings,  there  cannot  be 
a  fixed  liability  absolutely  owing  to  the 
holders  of  the  bonds.  Synnott  v.  Tomb- 
stone Con  sol.  Mines  Co.  (C.  C.  A.,  9th  Cir.), 
31  Am.  B.  R.  421. 

102.  In  re  Brown  (C.  C.  .1.,  9th  Cir.),  31 
Am.  B.  R.  123;  In  re  Walker  (C.  0.  A„  9th 
Cir.),  21  Am.  B.  R,  133. 


see 


Debts  Which  May  Be  Proved. 


[§  63-a. 


-within  five  yeans  after  his  death,  is  not  a  "  fixed  liability  absolutely  owing/' 
and  tihe  amount  agreed  to  be  paid  is  not  a  provable  claim  against  \he  6od\ 
bankrupt  estate.^^  A  sum  exacted  by  a  State  for  the  privilege  of  increasiDg 
the  capital  stock  of  a  corporation  is  a  provable  debt  entitled  to  a  pro  rata 
distribution  with  the  debts  of  other  general  creditors."^ 


.    .  IV.  OPEN  ACCOtrirTS;  CONTRACTS. 

A.  Debt  faanded  on  open  aocoant. —  Subdivision  4  of  this  subsection  makes 
a  debt  "  founded  on  an  open  account "  provable  and  allowable.  These  word<, 
in  view  of  the  words  that  follow,  seem  almost  unnecessary.  It  is  meant 
tliereby  to  permit  a  creditor  to  prove  for  a  balance  due  on  a  running  account 
between  him  and  the  bankrupt.  If  a  debt  is  founded  upon  an  open  accouni 
itf»  provability  is  not  affected  by  the  fact  that  the  creditor  has  elected  to  sue 
as  for  a  fraudulent  conversion  rather  than  for  a  balance  due,^  or  for  damage> 
sustained  in  consequence  of  false  and  fraudulent  representations.^*  Pay- 
ments made  by  the  bankrupt  on  an  open  account  within  the  four  months' 
period  do  not  affect  the  provability  of  the  balance  due,  provided  the  net  resuk 
oi  transactions  evidenced  by  the  account  is  the  enri(4iment  of  the  bankrupt 

estate.^"' 

b.  Debt  founded  on  a  contract,  express  or  implied. — (1)  In  general.— 
Kubdivision  4  also  provides  that  a  debt  may  be  proved  and  allowed  which  is 
*^  founded  on  a  contract,  express  or  implied."  These  are  the  most  generic 
and  valuable  words  in  the  subsection.  The  contract  must,  of  course,  be 
founded  on  a  legal  consideration,  not  against  public  policy,  and,  if  by  a  cor- 
poration, not  ultra  vires.^^     The  claim  need  not  be  evidenced  by  a  judgment 


108.  In  re  Hartman  (D.  C,  Pa.),  21  Am. 

B.  R.  610,  166  Vad.  776. 

104.  Matter  of  York  Silk  Mfg.  Co,   (D. 

C,  Pa.),  26  Am.  B.  R.  660. 

105.  Crawford  v.  Burke,  195  U.  S.  176,  12 
Am.  B.  R.  659,  revg.  201  111.  581. 

106.  Tindle  v.  Birkett.  205  U.  8.  183,  18 
Am.  B.  R.  121,  affg.  15  Am.  B.  R.  179. 

107.  Wild  &  Co.  V.  Provident  Life  4;  Trust 
Co.,  214  U.  S.  292.  22  Am.  B  .R.  109;  Ja- 
quith  V.  Alden,  189  IT.  S.  78,  9  Am.  B.  R. 
733.  In  the  case  of  Yaple  v.  Dahl-Millikan 
Grocery  Co.,  193  U.  S.  526,  11  Am.  B.  R. 
596,  It  was  held  where  a  creditor  has  a 
claim  upon  an  open  account  for  goods  sold 
and  delivered  during  the  period  of  four 
months  before  the  adjudication  in  bank- 
ruptcy, the  account  being  made  up  of  debits 
and  credits,  leaving  a  net  amount  due  from 
the  bankrupt  estate,  that  payments  made 
under  such  circumstances  did  not  constitute 
preferences  which  the  creditor  was  bound 


to  surrender  before  proving  hU  daim  in 
bankruptcy. 

106.  Corporate  contract  by  lumber  com- 
pany to  guaranty  the  completion  of  a  build- 
ing contract  held  ultra  vires.  In  re  Smith 
Lumber  Co.  (D.  C,  Tex.),  13  Am.  B.  B. 
118,  132  Fed.  618.  See  also  In  re  Water 
loo  Organ  Co.  (C.  C.  A.,  2d  Cir.),  13  Am. 
B.  R.  466,  134  Fed.  341 ;  Forsyth  v.  Woods, 
11  Wall.  484 ;  Buckner  v.  Street,  Fed.  Cas, 
».098;  Ift  re  Chandler,  Fed.  Cas.  2,590;  In 
re  Young,  Fed.  Cas.  18.145;  In  re  Jaycock. 
Fed.  Cas.  7,244;  In  re  Green,  Fed.  Cas. 
5.751.  Compare  also  In  re  Ervin  (D.  C, 
Pa.),  7  Am.  B.  R.  480.  114  Fed.  596. 

Public  p<4icy  not  opposed  by  brewers' 
contract  with  bankrupt  saloon  keeper  re- 
stricting the  bankrupt  from  selling  any 
other  beer  than  that  manufactured  by  the 
brewer.  Matter  of  Clark  (Rcf.,  Cal.),  21 
Am.  B.  R.  776. 

Illegal  contract  for  sale  of  liquors  not 


? 
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or  instroment  in  writing.  But  it  is  the  debt  resting  on  the  contract,  and  not 
the  contract  liability  that  is  provable.  If  there  is  no  present  liability  under 
the  oontraot  when  proof  is  made  there  can  be  no  provable  claim.^**  Where  a 
contract  is  broken  by  the  bankruptcy  of  the  debtor,  damages  may  be  recovered 
for  the  breach.^^^  But  if  the  contract  is  of  such  a  nature  tha.t  it  may  be 
consuonmated  notwithstanding  the  bankruptcy  of  one  of  the  parties,  such* 
bankruptcy  does  not  constitute  a  breach  of  the  contract,  nor  does  it  authorize 
the  rescission  or  abandonment  of  such  contract.^^^  The  form  of  the  contract 
IS  not  material  so  long  as  it  imposes  a  contractual  obligation  upon  the  debtor ; 
ss  for  instance^  stock  certificates  issued  by  a  corporation,  entitling  the  holder 
to  purchase  merchandise,  and  to  receive  dividends  thereon  out  of  the  profits 
of  the  corporation;  such  certificates  being  payable  in  merchandise  after  two 
yt  ers,  are  contracts  of  the  corporation  and  the  amount  due  thereon  is  provable 
against  its  estate.^** 

(2)  Gambling  transactions. —  If  the  contract  is  ill^al  because  in  vio- 
lation of  a  statute  ppohibitixig  »betting  and  gaming,  it  may  not  be  provable, 
but  this  rule  will  not  prevent  the  allowance  of  a  claim  where  money  was 
fraudulently  procured  by  the  bankrupt  to  bet  on  horse  races ;  ^"^  but  the 


established  withiQut  proof  that  the  sale  was 
illegal  at  place  where  made.  Jacobs  v. 
Ballentine  Breweries  Co.  (C.  C.  A,,  Ist  Clr.)> 
27  Am.  B.  B.  918. 

Acreemeat  to  repurchase  capital  stock.— 
Where  a  corporation,  when  selling  shares 
of  its  capital  stock  to  claimant,  agreed  to 
repurchase  the  same  after  the  expiration  of 
three  years,  upon  claimant's  giving  notice 
that  he  so  desired,  such  contract  is  invalid 
and  cannot  be  made  the  basis  of  a  claim 
in  the  bankruptcy  proceedings  of  the  cor- 
poration, especially  in  view  of  section  664 
of  the  New  York  Penal  Law  forbidding  the 
purchase  by  a  corporation  of  its  capital 
stock  except  out  of  surplus  profits  arising 
from  the  business  of  the  corporation.  In 
re  Tichenor-Grand  Co.  (D.  C,  N.  Y.),  29 
Am.  B.  K.  409. 

109.  In,  re.  EUis  (C.  C.  A.,  6th  Cir.) ,  16 
Am.  B.  R.  221,  143  Fed.  103,  where  a  sub- 
contractor was  held  to  have  no  claim  prov- 
able in  bankruptcy  for  materials  furnished 
to  a  contractor,  where  the  agreement  be- 
tween them  required  no  payment,  unless 
payment  was  made  to  the  contractor  by 
the  owner. 

110.  In  re  National  Wire  Corp.  (D.  C, 
Conn.),  22  Am.  B. 'R.  186.  166  Fed.  631; 
In  re  Inman  &  Co.  (D.  C,  Ga.).  22  Am.  B. 
R,  524,  175  Fed.  312. 


111.  In  re  Morgantown  Tin  Plate  Co.  (D. 
C,  W.  Va,),  25  Am.  B.  R.  836  (revd.  in 
part,  but  on  other  grounds,  26  Am.  B,  R. 
851),  citing  Carey  v.  Nagl^  Fed.  Caa.  2,403; 
Vandegrift  v.  Cowles  Eng.  Co.,  161  N.  Y. 
435,  444,  45  N.  E.  941,  48  L.  R.  A.  685. 

118.  In  re  Spot  Cash  Hooper  Co.  (D.  C, 
Tex.),  26  Am.  B.  R.  546. 

112a.  In  re  Arnold  (D.  C,  Mo.),  13  Am. 
B.  R.  320,  133  Fed.  789. 

Where  bankrupt  had  issued  to  claimants 
certificates  stating,  in  substance,  that  he 
had  received  certain  sums  of  money  in  full 
payment  for  a  specified  number  of  shares 
in  the  ''  pool "  of  a  company,  under  whose 
name  bankrupt  was  doing  business,  and  it 
was  further  provided  in  the  certificates 
that  the  company  would  invest  the  money 
according  to  its  judgment  and  pay  the  hold- 
ers their  pro  rata  shares  of  the  profits  on 
hand  on  the  first  of  each  month,  claimants 
having  the  option  to  withdraw  the  whole  or 
any  part  of  their  money  on  the  first  of  any 
month  upon  ten  days'  notice  of  intention  so 
to  do  and  the  company  being  privileged  to 
cancel  the  certificate  on  the  first  day  of 
any  January,  upon  thirty  days*  notice.  It 
was  held  that  the  relation  created  was  that 
of  lender  and  borrower,  and  not  that  of 
partners,  so  that  claimants  were  entitled 
to  prove,  in  bankruptcy  proceedings,  for  the 
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rule  does  apply  to  epeculative  contracts  for  the  future  delivery  of  cotton  and 
grain,  no  actual  delivery  being  intended.*"  The  provability  of  claims  based 
on  '^  bucket  shop  "  transactions  will  depend  largely  upon  State  statutes ;  if 
euch  transactions  are  unlawful,  debts  arising  tfafirefrom  are  not  provable.^^ 
If  the  contract  involves  the  purchase  and  the  actual  delivery  of  the  stock 
or  grain,  it  is  not  a  gambling  transaction,  although  it  provides  for  future 
delivery,  and  the  payment  was  "  on  a  mar^n."  "* 

(3)  Owing  at  time  of  filing  petition. —  Subdivision  4  does  not  repeat 
the  words  "  absolutely  owing  at  the  time  of  the  filing  of  the  petition  against 
him,"  but  it  is  provable  that  they  should  be  read  therein,^^*  for  it  is  evident 
that  the  status  of  a  debt  founded  on  a  contract  is  to  be  determined  as  of  the 
time  when  the  petition  was  filed. ^^^     For  instance,  where  an  agreement  takes 


monej  advanced,  notwithstanding  tbe  fact 
that  such  money  was  intended  to  be  used 
in  a  gambling  enterprise.  In  re  Norris  (D. 
C,  Minn.),  26  Am.  B.  R.  945. 

^8.  In  re  Aetma  Cotton  Mills  (D.  a,  S. 
Car.),  22  Am.  B.  R.  629,  171  Fed.  994. 

114.  Transactions  with  bucket  shop. — 
In  the  case  of  Streeter  v.  Lowe  (C.  C.  A., 
1st  Cir.),  25  Am.  B.  R.  774,  184  Fed.  263,  it 
appeared  that  a  customer  of  the  bankrupt 
who  was  a  stockbroker,  filed  a  proof  of 
claim  for  the  balance  due  from  the  bank- 
rupt  on  account  of  the  purchase  and  sale  of 
stock  by  the  bankrupt  for  the  account  of 
such  customer.  The  trustee  objected  to 
the  claim  on  the  ground  that  it  was 
founded  upon  wagering  contracts  and  there- 
fore was  invalid.  It  appeared  that  the 
bankrupt  had  rendered  accounts  to  the 
creditor  in  which  the  transactions  were 
treated  as  real  sales  and  purchases  and  in 
these  accounts  he  entered  also  certain  cash 
payments  actually  made  as  margins  by  the 
creditor  to  the  bankrupt.  The  evidence 
showed,  however,  that  the  bankrupt  was 
the  keeper  of  a  bucket  shop,  neither  making 
nor  intending  real  sales  and  purchases  of 
stock,  but  only  wagers  on  its  price,  and 
that  the  credit  understood  that  the  transac- 
tions were  wagers  and  did  not  intend  that 
the  orders  which  he  gave  the  bankrupt 
should  be  carried  out  by  actual  sale  or  pur- 
chase. Tt  was  held  that  the  creditor  was 
not  entitled  to  prove  a  claim  for  the  entire 
balance  alleged  to  be  due  on  account  of 
purchases  and  sales,  but  that  under  Rev. 
Laws  of  Mnss.  Chnp,  99,  sec.  4.  providing 
for  the  recovery  of  ])}iymeijts  made  on  mar- 


gins, the  creditor  was  entitled  to  have  his 
claim  allowed  to  the  extent  of  tHe  cash 
payments  actually  made  aa  margins  and 
interest  thereon. 

115.  Actual  deliyery  contempUted. —  Un- 
der section  8416  of  the  Revised  Code  oi 
Montana,  subjecting  to  a  penalty  **  any  per- 
son conducting  any  brokerage  business, 
bucket  shop  or  ofl3ce  where  grain  or  other 
securities  are  sold  on  margins,''  where  bank- 
rupt, a  stockbroker,  converted  stock  which 
had  been  left  in  his  possession  to  secure 
the  balance  due  him  on  the  purchase  price, 
about  one-fourth  of  which  had  been  paid, 
under  an  agreement  stating  that  the  stock 
had  been  sold  "with  the  distinet  under- 
standing that  actual  delivery  is  contem- 
plated," a  claim  against  bankrupt's  estate 
for  the  difference  between  the  value  of  the 
stock  at  the  time  of  bankruptcy  and  the 
balance  due  is  not  illegal  as  based  upon  a 
contract  prohibited  by  law.  In  re  Dorr  (C. 
C.  A.,  9th  dr.),  26  Am.  B.  R.  498. 

lie.  In  re  Swift  (C.  C.  A.,  Ist  Cir.),  7 
Am.  B.  R.  374,  US  Fed.  315. 

117.  In  re  Adams  (D.  C,  Mass.),  12  Am. 
B.  R.  368,  130  Fed.  788;  In  re  Bingham 
(D.  C,  Vt.),  2  Am.  B.  R.  223,  96  Fed.  796; 
In  re  Pettingill  (D.  C,  Mass.),  14  Am.  6. 
R.  728,  137  Fed.  443.  Compare  In  re  Ger- 
son  (C.  C.  A.,  3d  Cir.),  6  Am.  B.  R.  11,  lOT 
Fed.  897,  holding  that  white  the  liahilitr 
of  an  indorser  on  a  note  does  not  become 
fixed  and  absolute  until  after  his  bank- 
ruptcy, it  may  still  be  proved  against  his 
estate,  if  such  liability  has  become  fixed 
vitliin  the  time  limited  for  proving  claims. 
Colnian  Co.  v.  Witl'oft  (C.  C.  A..  9th  Cir.). 


8  63-a.] 


0p8n  Accounts;  Conxjbactb. 


869 


effect  on  a  certain  day^  whidh  is  sixbdeqiient  to  the  filing  of  a  petition  against 
the  bankrupt,  the  indebtedneas  arising  from  such  agreement  la  not  a  provable 
claim  against  his  estate.^^^ 

(4)  Breach  of  waehanty. — A  claim  for  damages  for  breach  of  warranty 
iipon  a  sale  of  pensonal  property  is  for  a  debt  founded  upon  a  contract  and 
is  provable,  although  the  amount  thereof  is  undetermined.'^  And  this  rule 
obtains  although  because  of  actual  fraud  in  the  sale  there  might  be  an  in- 
dependent daim  purely  in  tort."^  But  the  term  "  represent  and  warrant " 
does  not  imply  a  promise  to  reimburse  claimants  for  damages  on  account  of 
the  failure  of  a  certain  tract  of  land  to  cut  as  mux^  timber  as  represented.^ 

(5)  Breach  of  executory  contract. —  A  claim  for  damages  for  the 
breach  of  an  executory  contract  is  provable,  if  it  may  be  liquidated  under 
section  63*b."*  -SuGh  doubt  as  may  have  arisen  as  to  the  provability  of  such 
a  claim  is  caused  by  the  conflict  in  authorities  as  to  whether  an  action  will 
lie  for  damages  for  the  breach  of  an  executory  contract  before  the  stipulated 
time  of  complete  performance  has  arriyed.^  H  the  damages  resulting  from 
the  breach  may  be  definitely  ascertained  there  seems  no  good  reason  why  a 
claim  based  hereon  should  not  be  admitted  to  proof."*  A  claim  for  breach 
of  contract  may  be  proved,  although  time  of  performance  had  not  arrived 


38  Am.  B.  R.  328;  Synnott  v.  Tombstone 
Consol.  Mines  Co.  (C.  C.  A.,  9th  Cir.),  31 
Am.  B.  R.  421. 

118.  Phenix  Nat.  Park  Bank  v.  Water- 
bury  (N.  Y.,  Ct.  of  App.),  23  Am.  B.  R. 
250,  197  N.  Y.  161. 

119.  In  re  Grant  Shoe  Go.  (C.  G.  A.,  2d 
Cir.),  12  Am.  B.  R.  349,  130  Fed.  S81,  affg. 
11  Am.  B.  R.  48,  125  Fed.  576. 

120.  Grant  Shoe  Co.  v.  Laird  Co.  (Sup. 
a.),  212  XJ.  S.  445,  21  Am.  B.  R.  484. 

121.  Switzer  &  Johnson  v.  Henking  (C. 
C,  A.,  6th  Cir.) ,  19  Am.  B.  R.  300,  153  Fed. 
784. 

122.  In  re  Spittler  (D.  C,  Conn.) ,  18  Am. 
B.  R.  425,  151  Fed.  942;  In  re  National 
Wire  Corp.  (D.  C,  Conn.),  22  Am.  B.  R. 
186,  166  Fed.  631. 

123.  See  discussion  of  this  question  and 
,  cases  cited  in  In  re  Stern    (C.  C.  A.,  2d 

Cir.),  8  Am.  B.  R.  569,  116  Fed.  604. 

124.  In  re  Stoever  (D.  C,  Pa.),  11  Am. 
B.  R.  345,  127  Fed.  304;  In  re  Stern  (C.  C. 
A.,  2d  Cir.),  8  Am.  B.  R.  569,  116  Fed.  604. 

Breach  of  Written  Contract;  measure  of 
image's. — A  claim  for  damages  arising  out 
of  the  hreach  of  a  written  contract  whereby 
^nkrupt  was  to  purchase  certain  articles 
to  he  produced  by  claimant  is  provable ;  and 


the  nw0svLre  oi  damages  is  the  difference  be- 
tween the  contract  price  and  the  cost  of 
production,  Pratt  v.  Auto  Spring  Repairer 
Co.  (C.  C.  A.,  Ist  Cir.),  28  Am.  B.  R.  463. 
Measure  of  damages  under  subscription 
with  mercantile  agency. —  Where  a  mercan- 
tile agency  contracted  with  the  bankrupts 
whereby  it  agreed  to  furnish  information 
regarding  the  character  and  credit  of  per- 
sons in  business  in  the  United  States  and 
Canada  to  the  bankrupts  for  the  period 
February  1,  1910,  to  April  30,  1911,  for 
the  sum  of  $150  '*  payable  May  1,  1910," 
and  from  the  date  of  the  contract  until  a 
petition  in  bankruptcy  was  filed  against 
the  bankrupts  on  March  4,  1910,  such 
agency  did  whatever  it  was  called  upon  to 
do,  but  no  service  was  rendered  subsequent 
thereto,  the  agency  was  entitled  to  prove 
its  claim  for  $150  against  the  estate  upon 
the  theory  that  the  written  contract  at  the 
basis  of  the  claim  was  a  promise  to  pay  a 
definite  sum  of  money  contained  in  a  non- 
negotiable  instrument  in  writing.  In  re 
Glick  (D.  C,  N.  Y,),  25  Am.  B.  R.  871,  184 
Fed.  967,  citing  with  approval  decision  of 
Referee  Hotchkiss  in  Matter  of  Buffalo 
Mirror  &  Beveling  Co.  (Ref.,  N.  Y.),  15  Am. 
B.  R.  122. 
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wh€n  petition  was  filed,  on  the  theory  that  the  bankruptcy  proceeding  ifl 
aij  ticdpatory  breach  and  a  complete  disablement  on  the  part  of  the  debtor, 
thus  making  him  liable  for  damages  immediately  upon  filing  the  petition*^*** 

(6)  Contingent  contractual  liabilities. —  While  contingent  contrac- 
tual obligations  may  not  be  proved/^^  yet  if  liabilities  thereunder  mature  by 
the  happeniing  of  the  contingent  event  upon  which  they  depend,  after  the 
filing  of  the  petition,  and  in  time  to  admit  of.  proof,  they  become  provable 
debta.^^®  The  importance  of  these  doctrines  when  applied  to  indorser  and 
surety  liabilities  has  already  been  considered."^ 

(7)  OoNNTiNuiNG  CONTRACTS. —  A  discharge  does  not  operate  upon  a  con- 
tract of  a  continuing  ciiaxacter  in  such  a  manner  as  to  permit  the  bankrupt 
to  enjoy  the  benefit  arising  therefrom  after  the  filing  of  the  petition,  and 
at  the  same  time  exempt  him  from  liability  to  pay  for  such  subsequent  enjoy- 
ment.^ It  seems  that  a  bond  to  pay  an  annuity  may  be  proved  at  the  penalty 
of  the  bond,  provided  the  latter  is  less  than  the  value  of  the  annuity  bast'd 
on  the  mortuary  tables. ^^  Bonds  to  secure  tlie  faithful  performance  of  tie 
duties  of  another,  an  officer,  are  of  a  continuing  nature.  There  is  a  cause 
of  action  for  each  breach.  The  liability,  because  of  those  breaches  which 
have  occurred  before  the  filing  of  the  petition,  is  provable,  but  -this  does 
not  destroy  the  continuing  obligation  of  the  bond."^  The  liability  of  a  de- 
fendant in  replevin  on  his  bond  given  to  secure  the  return  of  the  chattels 
is  too  contingent,  even  after  judgment  in  replevin  againdt  him,  and  is  thas 


134a.  Wood  v.  Fiske  (N.  Y.  App.  Div.), 
31  Am.  6.  R.  824. 

135.  In  re  Inman  &;  Co.  (D.  C,  Ga.),  22 
Am.  B.  R.  524,  175  Fed.  312. 

126.  In  re  Smith  (D.  C,  R.  I.),  17  Am. 
B.  R.  112,  146  Fed.  923;  In  re  James  Dun- 
lap  Carpet  Co.  (D.  C,  Pa.),  20  Am.  B.  R. 
882,  163  Fed.  541,  holding  that  claims,  al- 
though contingent  when  filed,  may  be  proved 
if  they  become  definite  and  capable  of  liqui- 
dation within  a  year  of  the  adjudication. 
Compare  In  re  Pettingill  &  Co.  (D.  C, 
Mass.),   14   Am.  B.  R.  728,   137   Fed.   143, 


holding  that  a  claim  for  a  breach  of  a  con- 
tract to  purchase  stock  at  a  fixed  date,  after 
th^  bankruptcy,  is  provable;  In  re  Imperial 
Brewing  Co.  (D.  C,  Mo.),  16  Am.  B.  R.  110, 
143  Fed.  679. 

137.  See  subtitle  **  Indorser  and  Surety 
Debts,"  ante,  p.  863. 

128.  Robinson  v.  Pesant,  8  N.  B.  R.  426, 
53  N.  Y.  419. 

189.  Cobb  V.  Overman  (C.  6.  A.,  4th  Cir.), 
6  Am.  B.  R.  324,  109  Fed.  65. 

130.  Fowler  v.  Kendall,  44  Me.  448. 
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neither  provable  nor  dischargeable.^  A  conditional  contract  for  the  p\u> 
chaae  of  personal  property,  whereby  the  purchaser  agrees  to  pay  a  stipulated 
monthly  rental,  based  on  rates  of  payment^  is  a,  continuing  contract,  but  it 
does  not  neceoearily  bind  the  purchaser's  trustee  in  bankruptcy  to  continue 
payment  under  the  contract,  regardless  of  the  extent  or  value  of  the  trustee's 
use  of  the  property.*" 

(8)    OONTBAOTS    OF   EMPLOYMENT    A^TD    FOB    COMMISSIONS. Where   COU- 

a 

tracts  of  employment  are  made  for  specified  periods  of  time  which  are 
breached  by  the  bankrupt  before  the  expiration  thereof,  the  damages  resulting 
therefrom  are  provable  although  at  the  time  of  the  bankruptcy  the  contract 
was  not  terminated.^^  It  has  been  held  in  contravention  of  this  doctrine 
ttat  a  contract  of  employment  in  force  at  the  time  of  bankruptcy  is  termin- 
ated by  operation  of  law,  and  that  the  employee's  claim  of  damages  therefor 
h  contingent  and  not  provable.^*  So  also  where  a  contract  has  been  made 
for  the  sale  of  goods  on  commission  for  a  specified  time  a  breadi  either  by 
scime  act  of  the  bankrupt  or  by  the  bankruptcy  will  give  rise  to  a  daim  for 
damages,  which  is  provable. ^^  The  reason  is:  There  is  a  contract  by  which 
the  liability  is  fixed,  that,  being  broken  by  the  bankrupt  during  the  course 
of  performance,  amounts  to  a  rescission,  a  right  of  action  thus  vesting  im- 
mediately in  the  creditor.  A  contract  or  agreement  made  by  director  of  a 
corporation  with  an  officer,  to  pay  compensation  for  services  rendered  by 
such  officer,  unauthorized  by  the  laws  of  the  State  under  which  the  corporation 


131.  Clemmons  v.  Brinn  (Sup.  Ct.,  N.  Y. 
App.  T.).  7  Am.  B.  R.  714. 

132.  In  re  Daterson  Publish ing  Co.  (C. 
C.  A.,  3d  Cir.),  26  Am.  B.  R.  582. 

183.  In  re  Silverman  ( D.  C,  Mo. ) ,  4  Am. 
B.  R.  83,  101  Fed.  219;  In  re  Pollard,  Fed. 
Cas.  11.252:  Orr  v.  Ward,  78  111.  318:  Stur- 
erisg  V.  Meurer  (C.  C.  A.,  4th  Cir.),  26  Am. 
B.  R.  851,  revg.  in  part  25  Am.  B.  R.  836. 

134.  In  re  Inman  &  Co.  (D.  C,  Ga.),  22 
Am.  B.  R.  524,  175  Fed.  312. 

Installments  of  salary  which  have  not 
been  earned  and  are  not  due  at  the  time  of 
the  tiling  of  a  petition  in  bankruptcy  against 
the  employer  are  not  debts  then  absolutely 


owing  and  are  not  provable.  Matter  of 
Levy  &  Sons  (D.  C,  Md.),  31  Am.  B.  R.  25. 
135.  As  to  claim  for  commissions  on  con- 
tract repudiated  by  bankrupt,  see  In  re 
Saxton  Furnace  Co.  (D.  C,  Pa.),  15  Am. 
B.  R.  445,  142  Fed.  293.  As  to  effect  of 
bankruptcy  of  corporation  upon  contract 
containing  provisions  for  revocation  in  case 
of  dissolution,  see  In  re  Sweetser  (C.  C.  A., 
2d  Cir.),  15  Am.  B.  R.  650,  142  Fed.  131. 
Claim  only  allowed  for  commissions  on  or- 
ders fille<l  by  the  bankrupt.  In  re  Ladue 
Tate  Mfg.  Co.  (D.  C,  N.  Y.)..  14  Am.  B.  R. 
235,  135  Fed.  910. 
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was  operating,  is  not  the  basis  of  a  valid  claim  against  the  corporation.^^ 
The  annual  fee  to  be  paid  under  a  contract  mtih  a  mercantile  agencj  is  a 
provable  debt  although  only  a  part  of  the  year  has  elapsed.^^^ 

(9)  Bbeach  of  covenant  in  lease. —  Wheie  the  trustee  of  a  bankrupt 
tenant  dispossesses  a  sub-tenant,  a  claim  of  the  latter  for  breach  of  a  covenant 
ol  quiet  enjoyment  contained  in  his  lease,  is  not  a  provable  debt  against  the 
tenants  estate,  s-ince  it  did  not  constitute  ''  a  fixed  liability  absolutely  owing 
at  the  time  of  the  filing  of  the  petition."  ^^  There  is  no  doubt  about  the 
bankrupt's  liability  if  he  continues  to  use  the  premises.  Of  course  it  would 
be  diiferent,  if  by  the  terms  of  the  contract  tie  rent  was  all  payable  in  ad- 
vance and  had  become  due  before  the  petition,  although  the  terms  estended 
beyond  that  time.  So  a  continuing  covenant  to  pay  taxes  as  they  might 
be  assessed  throughout  a  period  of  years  to  come,  would  not  be  provable  >in 
bankruptcy.  Failure  to  pay  instalments  prior  to  Ae  petition  would  givf 
rise  to  a  debt  which  would  be  provable,  but  it  would  90t  release  the  oovenantor 
from  liability  to  pay  subsequent  assessments.^  So  sinoe  covenants  that  one 
will  warrant  and  defend  a  title  are  not  broken  until  a  paramount  title  i> 
asserted  and  established,  there  is  no  piovable  debt  until  that  time,  notwith- 
standing there  may  be  adverse  claimants ;  and  theoro  being  no  pcovable  debt 
the  covenan>tor  is  not  released  from  the  obligation.  But  if  the  covenant  has 
been  broken,  then  the  party  may  prove  his  daim  in  bankruptcy.  A  covenant 
against  incumbrances  being  broken  at  the  time  of  ^the  conveyanoe,  if  an  in- 
cumbrance did  then  exist,  is  a  debt  provable  in  bankruptcy.  The  bankruptcv 
court  has  ample  power  to  liquidate  the  damages.^"     We  will  consider  here- 


136a.  In  re  McCarthy  Portable  Elevator 
Co.  (D.  C,  N.  J.) ,  28  Am.  B.  R.  46,  in  which 
case  it  was  also  held  that  the  mere  rendition 
of  service  does  not  necessarily  carry  the 
right  to  compensation;  but  where  not  per- 
formed on  the  request  of  the  party  sought 
to  be  charged  therewith,  the  circumstances 
of  its  rendition  must  be  such  that,  in  law, 
it  will  be  presumed  to  have  been  rendered 
for  the  benefit  of  such  party,  and  not  the 
party  rendering  it. 


135b.  Matter  of  Buffalo  Mirror  ft  Bev 
eling  Co.  (Ref.,  N.  Y.),  15  Am.  B.  R.  122: 
In  re  Glick  (D.  C,  N.  Y.),  25  Am.  B.  R. 
871,  184  Fed.  967. 

136.  In  re  Pennewell  (C.  C.  A.,  6th  Cir.i. 
U  Am.  B.  R.  490,  119  Fed.  139.  See  also 
In  re  Miller  (D.  C,  Vt.),  13  Am.  B.  K- 
87,  132  Fed.  414. 

137.  Murray  v.  De  Rottenham,  6  Johns. 
Ch.  52. 

138.  Parker  ▼.  Bradford,  45  la.  311. 
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After  luider  unliquidated  claims  the  provability  of  claims  far  accruing  instal- 
ments of  rent 

« 
(10)   Implied  contracts. —  This  means  the  same  as  quasi-contracts.     If 

the  view  expressed,  ante,  that,  since  the  amendatory  acts,  all  torts  can  be 
liquidated  and  then  proved,  ultimately  prevails,  the  doctrine  permitting  the 
creditor  to  waive  the  tort  and  proceed  on  the  theory  of  an  implied  contract, 
becomes  of  little  importance.^  If  he  elects  to  sue  in  tort  upon  his  claim. 
Lis  debt  is  not  tihepeby  deprived  of  its  provable  character,^*^  but  if  the  proves 
his  claim  as  founded  on  an  implied  contract,  he  will  be  deemed  to  have 
waived  the  tort,  and  will  be  precluded  from  a  recovery  based  thereon/^^ 
It  is  a  well-settled  rule  that  where  a  tort-feasor,  by  conversion  of  personal 
property,  has  sold  the  property  converted  and  received  cash  therefor,  the  true 
<;wner  may  eue  him  for  money  had  and  received  «s  on  an  implied  contract,^** 
It;  follows  that  a  ckdm  based  upon  such  a  transaotion  is  a  provable  debt  It 
lias  therefore  been  held  that  an  obligation  resting  upon  an  officer  or  otjier 
pei-son  occupying  a  fiduciary  capacity  to  restore  to  a  fund  money  which  he 
has  embezzled  is  contractual  in  its  nature,  and  givee  rise  to  a  provable  debt 
ill  behalf  of  the  benefioiaries  against  his  bankrupt  estata^^  A  oreditor  whose 
claim  is  grounded  in  tort  is  not  entiHed  to  priority,  even  one  whose  claim 
rests  on  converBion.     Once  the  goods  are  sold  and  the  avaib  mingled  with 


188.  Compare  generally  Keener  on  Qoasi- 
I'ontracts. 

Weiver  of  tort.— >  Though  a  suit  on  which 
a  eapiae  was  issned  was  in  tort  that  alone 
will  not  exclude  it  from  claims  provable 
in  bankruptcy,  for  the  tort  may  be  waived, 
and  a  judgment  had,  aa  upon  an  implied 
contract.  Barrett  v.  Prince  (C.  C.  A.,  7th 
Cir.),  16  Am.  B.  R.  64,  143  Fed.  302. 

140.  Crawford  ▼.  Burke,  195  U.  S.  176, 
13  Am.  B.  R.  659. 

141.  Standard  Varnish  Wks.  v.  Haydock 
(0.  C.  A.,  6th  Or.),  16  Am.  B.  R.  2S6,  143 
Fed.  318;  In  re  Hirschman  (D.  C,  Utah), 
4  Am.  B.  R.  715,  104  Fed.  69. 


142.  Clarke  v.  Rogers  (C.  C.  A.,  let  dr.), 
26  Am.  B.  R.  413,  183  Fed.  518,  citing,  as 
an  illustrative  case,  Tindle  v.  Birkett,  205 
U.  S.  183,  18  Am.  B.  R.  121;  Reynolds  t. 
Kew  York  Trust  Co.  (C.  C.  A.,  1st  CSr.)f 
26  Am.  B.  R.  698. 

143.  Garke  v.  Rogers  (C.  C.  A.,  1st  Cir.), 
28  Am.  B.  R.  413,  183  Fed.  518,  affd.  by  Su- 
preme Court  in  30  Am.  B.  R.  39,  holding 
that  where  a  trustee  converts  trust  funds 
to  his  own  use,  a  liability  is  created  which 
is  provable  in  the  bankruptcy  proceedings 
of  such  trustee  as  a  liability  founded  "upon 
an  open  account,  or  upon  a  cbntract,  ex* 
press  or  implied." 
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the  debtor's  funds,  such  a  creditor's  claim  is  for  damages  only.^**  If  a 
promise  to  pay  in  the  form  of  a  due  bill  is  unenforceable  because  in  violation 
of  a  State  law,  relative  to  the  "  doing  of  business"  in  a  State  by  a  foreign 
corporation,  the  claim  may  not  be  proved  upon  the  theory  of  an  implied 
contract.^* 

V.  JUDGMEHTS  SNTERED  AFTER  BANKRUPTCY. 

.  Subdivision  6  of  subsection  a  permits  the  proof  and  allowance  of  debts 
"  founded  upon  provable  debts  reduced  to  judgments  after  the  filing  of  the 
petition  and  before  the  consideration  of  tlie  bankrupt's  application  for  a 
discharge,  etc."  This  clause  gives  statutory  recognition  to  the  doctrine  of 
Boynton  v.  Ball,"®  which  settled  a  controversy  under  the  law  of  1867,  that 
outlasted  the  statute  itself.  The  contention  was  that  the  debt,  being  merged 
in  the  judgment,  and  the  latter  post-dating  the  bankruptcy,  became  a  new 
debt  which  could  not  be  proved,  and  was,  therefore,  not  discharged."^  There 
can  now  be  no  doubt.  The  debt,  whether  merged  or  not — and  it  seems  it  is 
not — may  be  proved  in  the  form  of  the  judgment,  providied  costs  and  interest 
after  the  bankruptcy  are  credited.  But  the  judgment  must  (1)  be  founded 
upon  a  provable  debt,  and  (2)  be  entered  before  '^  the  consideration  of  the 
bankrupt's  application  for  a  discharge,"  i.  e.,  before  the  day  on  which  the 
show  cause  order  returnable  thereon  is  called  and  heard.  This  provision 
manifestly  does  not  include  liabilities  for  torts. ^* 

VI.  CLAIMS  FOR  COSTS. 

a.  In  general. —  Subdivisions  2  and  3  of  subsection  a  are  for  the  purpose 
ot  permitting  the  proof  and  allowance  of  debts  founded  on  a  claim  for  ooerts 
incurred  prior  to  the  bankruptcy  in  an  action  by  or  against  the  bankrupt, 
but  whieh  has  not  yet  been  taxed.  These  subdivisions,  in  a  sense,  extended 
the  doctrine  of  Boynton  v.  Ball  to  costs  which  were  not  taxable  at  the  time 
of  the  bankruptcy.  Costs  taxed  prior  to  that  time  are  debts  and  may  be  proved 
as  such."*     Costs  taxed  subsequently  are  not,  unle^  within  the  terms  of 


144.  Ungewitter  ▼.  Von  Sacha,  Fed.  Cas. 
14,348. 

145.  In  re  Montello  Brick  Works  (D.  C, 
Pa.),  23  Am.  B.  R.  375,  174  Fed.  498. 

146.  121  U.  S.  457. 

147.  See  In  re  Pinkel  (Ref.,  N.  Y.),  1 
Am.  B.  R.  333;  In  re  McBryde  (D.  C,  N. 
Car.),  3  Am.  B.  R,  729,  90  Fed.  686;  Chase 
v^  Farmers  &  Merchants  Nat.  Bank  (C. 
C.  A.,  3d  Cir.).  30  Am.  B.  R.  200. 


148.  Matter  of  N.  Y.  Tunnel  Co.  (C.  C. 
A.,  2d  Cir.),  20  Am.  B.  R.  25,  159  Fed.  688, 
holding  that  a  claim  for  damages  for  caus- 
ing death  by  wrongful  aH  is  not  provable 
against  the  estate  in  bankruptcy  of  the 
alleged  wrongdoer. 

149.  Ex  parte  Foster,  Fed.  Cas.  4,960; 
In  re  O'Neil,  Fed.  Cas.  10.527;  Graham  T. 
Pierson,  6  Hill  (N.  Y.),  247. 
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subsection  a  (2)  or  subsection  a  (3).^^    Coetspaid  by  a  surety  on  an  appeal 
bond  given  by  a  bankrupt  are  provable  again«t  his  estate.^^^ 

b.  Costs  against  an  involuntary  bankrupt. —  By  subdivision  2  costs  tax- 
able again^it  an  involuntary  bankrupt  who  was  a  plaintiff,  at  the  time  of  the 
tiling  of  the  petition  agains»t  him,  in  a  cauise  of  action  which  would  pass  to 
the  trustee,  but  which  he  dwlines  to  prosecute  after  notice,  are  provable 
debts.  There  are  no  cases  directly  applicable  to  this  subdivision.  Clearly 
ftuch  costs  to  be  provable  must,  however,  be  ag'aii^st  one  who,  when  the  peti- 
tion was  filed,  was  a  plaintiff  in  an  action  which,  on  the  adjudication,  passed 
to  the  trustee,  but  which  the  trustee  declines,  after  notice,  to  prosecute  any 
further.  < 

c.  Costs  ULCUxred  in  good  faith  in  an  action  to  reoover  a  provable  debt. — 
Under  eubdivisien  3  a  debt  may  be  proved  and  allowed  which  is  founded 
upon  a  claim  for  taxable  costs  incusrred  in  good  faith  by  a  creditor  before  the 
filing  of  the  petition,  in  an  action  to  recover  a  provable  debt.^®^  There  was 
no  similar  provision  in  the  law  of  1867.  Thus  neither  the  party  litigant  nor 
the  sheriff  had  a  provable  debt  against  the  estate  for  the  costs  or  disbui-se- 
nients  on  an  attachment  or  judgment  dissolved  or  set  aside  by  the  bank- 


150.  See  In  re  Marcus  (D.  C,  Mass.), 
5  Am.  B.  R.  19,  104  Fed.  331;  Allien  ▼. 
Haskins,  6  Am.  B.  R.  46,  34  K.  Y.  Misc. 
505. 

ProvabiUty  of  costs  in  suit  against  bank- 
rupt.—  Where,  long  before  bankruptcy  pro- 
ceedings were  instituted,  claimant  had 
brought  an  equity  suit  a^inst  bankrupt  in 
the  State  court,  to  enjoin  the  use  of  a  cer- 
tain word  in  connection  with  their  business, 
in  which  it  had  been  stipulated  between  the 
parties  that  the  referee  should  net  be 
limited  to  the  statutory  allowance,  but 
that  his  fees  should  be  fixed  at  a  certain 
rate  per  hour  and  that  each  tide  should 
pay  one-half  of  the  stenographer'a  bill,  the 
prevailing  party  to  be  allowed  to  tax  his 
Bhare  as  a  disbursement  in  the  case,  the 
claimant,  having  had  a  decision  in  his  favor 
and  having  paid  the  stenographer's  fees 
and  the  referee's  fees  having  been  paid 
prior  to  the  filing  of  the  petition  in  bank- 
ruptcy, was  entitled  under  section  63-a  of 


the  bankruptcy  act  to  prove  a  claim  against 
the  bankrupt's  estate  for  these  items,  the 
same  to  be  considered  as  costa  in  the  equity 
suit  rather  than  as  a  debt  due  prior  to  the 
institution  of  bankruptcy  proceedings  upon 
a  contract  express  or  implied.  In  re 
Brewster  &  Co.  (C.  C.  A,,  2d  Cir.),  24  Am. 
B.  R.  838,  180  Fed.  109. 

160a.  In  re  Lyons  Beet  Sugar  Refining 
Co.  (D.  C,  N.  Y.),  27  Am.  B.  R.  610. 

160b.  Costs  incurred  ia  good  faith.—- The 
mere  fact  that  a  creditor  believes  his 
debtor  to  be  in  financial  straits  does  not 
preclude  him  from  asserting  his  legal 
rights,  or  impute  boid  faith  to  him  in  so 
doing,  so  as  to  bar  his  daim  for  costs 
where  he  prosecuted  his  claim  to  judgment, 
issued  execution  and  was  proceeding  to  sell 
property  levied  under  the  execution  when 
the  debtor  filed  a  voluntary  petition  in 
bankruptcy.  In  re  Harnden  (D.  C,  N. 
Mex.),  29  Am.  B.  R.  504. 
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ruptcy.^"  On  the  other  hand  where  such  annulled  liens  were  shown  to  be 
similar  to,  and  in  aid  of,  the  bankruptcy  proceeding,  the  sheriff,  or  the 
creditor  who  had  paid  him,  was  often,  for  equitable  reasons,  awarded  such 
costs  and  disbursements  out  of  the  eetate.^*^  It  is  not  thought  that  subdivi- 
sion (3)  has  modified  these  rules.  The  party  litigant  now  has  by  statute 
a  provable  debt  for  his  taxable  costs  and  disbursements;  90,  perhaps,  has 
tlie  sheriff,  if  the  party  does  not  pay  him.  But  that  either  has,  where  the 
costs  and  disbursements  are  incident  to  a  lien  diaBolved  by  §  67-f,  may  be 
doubted.^"  The  cases  as  a  rule  discuss  the  right  to  priority  rather  liian  the 
right  to  prove.^^  There  can  be  no  priority  under  §  64-b  (5)  where  there 
is  no  "  debt."  ^  However,  the  words  of  the  subdivision  make  it  clear  that 
costs  can  be  proven  under  it  only  (1)  if  taxable,  i(2)  in  a  suit  brought  by 
a  creditor  (3)  on  a  pfovable  detyt  (4)  before  tihe  filing  of  the  petitioQ,  and 
(5)  incurred  in  good  faith.  Lacking  one  or  more  of  these  elemeuta,  loos'tB 
are  not  provable  unless  within  tine  meaning  of  subdivision  (2)J^^ 

d.  Costs  in  attacliment  suits.*-  The  costs  and  disbursements  in  an  attach- 
laent  suit  "pending  against  a  bankrupt  at  tihe  time  of  the  filing  of  the  peti- 
tion, the  attachment  lien  being  dissolved  by  the  adjudication,  are  not  a 
claim  which  should  be  paid  by  the  trustee  out  of  the  bankrupt's  estate.  The 
costs  and  disbursements  are  a  mere  incident  of  the  lien  and  fail  with  the 
lien.^^*  But  it  bias  beea  iheld  that  suclh  a  claim  iiiourred  in  good  faith  by  a 
creditor  though  within  four  months  of  Ae  bankruptcy,  is  a  provable  daini 
against  the  estate  though  the  lien  is  dissolved,^''  and  tliis  seems  to  be  the 
better  authority  under  the  present  Isl'w,     That  the  costs  and  disbursements 


151.  Gardner  ▼.  Cook,  Fed.  Cad.  5,226; 
In  re  Ward,  Fed.  Cas.  17,145;  In  re  Davis, 
Fed.  Cas.  3,616.  See  Matter  of  Thompson 
Mercantile  Go.r(Ilef.,  Minn.),  11  Am.  B.  R. 
679. 

158.  In  re  WiUiams,  Fed.  Cas.  17,705;  In 
re  Welch,  Fed.  Cas.  17,867;  In  re  Jenks, 
Fed.  Cas.  7,276;  Zeiber  ▼.  Hill,  Fed.  Cas. 
18,206;  In  re  Holmes,  Fed.  Cas.  6,631. 

158.  In  re  Young  (D.  C,  N.  Y.),  2  Am. 
B.  R.  673,  96  Fed.  606;  In  re  Jennings  (Ref., 
N.  Y.),  8  Am,  B.  R.  358. 

154.  Compare  In  re  Allen  (D.  C,  Cal.), 
3  Am.  B.  R.  38,  96  Fed.  512;  In  re  Lewis 
(D.  C,  Mass.),  4  Am.  B.  R.  51,  99  Fed.  935. 
And  generally  under  §  64-b  (5). 


165.  Sm  Bankr.  Act,  i  1  (11). 

155a.  Text  cited  with  approval  in  Id  re 
Harnden  (D.  a,  K.  Mex.),  29  Am.  B.  B. 
504. 

15e.  In  re  Young  (D.  C,  N.  Y.),  2  Am. 
B.  R.  673,  96  Fed.  606. 

157.  In  re  Allen  <D.  C,  Cal.),  3  Am.  B. 
R.  38,  96  Fed.  512. 

Costs  of  attaohmeat  suit  und«r  laws  of 
State. —  A  claim  for  costs  actually  and 
necessarily  expended  by  claimant  in  an  at- 
tachment suit  brought  against  the  bank- 
rupt in  good  faith  before  the  filing  of  the 
petition  in  bankruptcy,  is  a  provable  claim 
under  section  63  (3)  of  the  bankruptcy  aci 
and  is  entitled  to  priority  under  section 
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in  an  attachment  suit  cannot  bo  proven  as  a  debt  against  the  bankrupt  and 
that  the  lien  for  the  costs  fails  with  the  attachment  lien,  see  the  ca^es,  under 
ihe  act  of  1867,  citod  in  the  foot-note/^  An  examination  of  the  cases  under 
such  note  shows,  however,  that  in  many  of  them,  although  it  waa  held  that 
the  lien  for  costs  failed  with  the  attachment  lien,  and  although  there  was  no 
elaina  therefor  against  the  bankrupt,  still  the  'bankrupt  court  may,  in  .the 
exercise  of  its  equitable  jurisdiction,  require  the  trustee  to  pay  such  charges 
as  have  benefited  the  estate  in  his.  hands,  though  incurred  before  the  bank- 
ruptcy ;  if  he  received  the  benefit  of  the. attachment  he  wa&  obliged  to  ^usitain 
the  burden.^ 


VII.  UNLIQUIDATED  CLAIMS. 

a.  In  general. —  Subsection  b  permits  the  liquidation,  and  subsequent  proof 
ard  allowance,  of  an  unliquidated  claim  against  the  bankrupt  The  law  of 
1867  permitted  the  liquidation  of  damages  for  conversion  only;  that,  as  has 
l>€en  dhown,  waa  (aside  from  debts  grounded  in  fraud  or  embezzlement)  the 
orly  tortious  liability  provable.  The  worde  of  the  present  law  are  much 
broader  and  seem  to  be  taken  from  R.  S.,  §  5068,  which  regulated  the  liqm<Ja- 
tion  of  "  contingent  debts  and  oontingemt  liabilities." 

b.  Effect  and  purpose  of  snbseetion. —  Subsection  b  adds  nothing  to  the 
class  of  debts  which  may  be  proved  under  subsection  a;  Us  purpose  is  to 
permit  an  unliquidated  claim,  coming  under  the  provisions  of  subsection  a^ 
Uf  be  liquidated  as  the  court  shall  direet.^^  It  was  not  intez^ed  by  the 
subsection  to  permit  proof  of  contingent  debts,  liabilirtieB  or  demands,  the 


64-b  (5),  where,  as  in  California,  the  State 
law  provides  that  the  legal  coats  and  dis- 
bursementa  of  an  attachment  sait  brought 
before  the  commencement  of  proceedings  in 
insolvency  shall  be  a  preferred  debt.  In 
re  Amoratifl  (C.  C.  A.,  9th  Cir.),  24  Am. 
B.  R.  565,  178  Fed.  919. 

158.  In  re  Forttine,  2  N.  B.  R.  662,  Fed. 
Cas.  4.955,  1  Low.  303;  Gardner  v.  Cook,  7 
N.  B.  R.  346,  Fed.  Cas.  5,226;  In  re  Geo.  S. 
Ward,  9  N.  B.  R.  349,  Fed.  Cas.  17,145; 
In  re  Hatje,  12  N.  B.  R.  548,  Fed.  Cas.  6,- 
215,  6  Biss.  436;  In  re  Preston,  6  N.  B.  R. 
545,  Fed.  Cas.  11,394.  See,  however,  ap- 
parently contra.  In  re  Foster,  Fed.  Cas. 
4,960,  3  Story,  131;  In  re  Hausberger,  2 
X.  B.  R.  0?.  2  Ben.  504;  London  v.  King, 


50  Ga.  302;  In  re  Preston,  5  K.  B.  R.  29B. 

169.  See  In  re  Fatune,  3  N.  B.  R.  662, 
Fed.  Cas.  4,955;  Garden  v.  Cook,  7  N.  B. 
R.  346,  Fed.  Cas.  6,226;  In  re  Ward,  9  N. 
B.  R.  349,  Fed.  Cas.  17,145;  In  re  Jenks, 
15  N.  B.  R.  301,  Fed.  Cas.  7,276;  Zeiber 
V.  Hill,  8  K.  B.  R.  239,  Fed.  Cas.  18,206; 
In  re  Holmes,  14  N.  B.  R.  493,  Fed.  Cas. 
6,631. 

160.  Dunbar  v.  Dunbar,  190  U.  S.  340, 
349,  10  Am.  B.  R.  139. 

An  unliquidated  claim  will  only  be  al- 
lowed under  section  63-b,  upon  application 
to  the  court  to  direct  the  manner  of  liqui- 
dation. In  re  Silverman  Bros.  (D.  C,  Mo.), 
4  Am.  B.  R.  83,  101  Fed.  219. 

Clasa  of  provable  debts  not  enlari^d  by 
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valuation  or  estimation  of  which  it  was  substantially  impossible  to  prove. 
The  present  prevailing  opinion  ie  that  only  debts  coming  within  subsection  a 
can  bei  liquidated  and  no  tortious  liabilities  may  be,  save  on  the  theory  of 
quasi-contract.^®  A  claim  for  unliquidated  damages  for  loss  of  future  profits 
is  provable  in  bankruptcy,  where  it  is  based  on  a  contract  right**'  If  the 
nature  of  the  claim  is  such  that  it  can  only  'be  liquidated  in  a  court  having 
exclusive  jurisdiction  conferred  by  statute,  it  cannot  be  proved.^***  Cases 
under  the  former  law  will  be  found  in  the  foot-note.*** 

0.  Injuries  to  persons  or  property. — «A  claim  for  unliquidated  damages  for 
personal  injuries  alleged  to  have  been  caused  to  a  servant  by  the  failure  of 
a  mas'ter  to  furnish  safe  appliances,  arises  ex  delicto  and  is  not  of  such  a 
nature  as  to  authorize  a  waiver  of  the  tort  and  a  recovery  upon  the  quasi- 
contract,  and  is,  therefore,  not  provable  against  the  master's  estate  in  bank- 
ruptcy.**^   iSo,  a  judgment,  in  an  action  under  an  employer's  liability  act  to 


section  68-b. —  Section  63 -b  of  the  bank- 
ruptcy act,  providing  for  unliquidated 
claims  against  the  bankrupt,  which  may 
be  liquidated  upon  application  to  the  court 
in  such  manner  as  it  shall  direct,  and  may 
thereafter  be  proved  and  allowed  against 
his  estate,  adds  nothing  to  the  class  of  debts 
which  may  be  proved  under  paragraph  a 
of  the  same  section,  its  purpose  being  to 
permit  an  unliquidated  claim  coming  within 
the  provisions  of  section  63 -a,  to  be  liqui- 
dated as  the  court  should  direct.  Matter 
of  Roth  &  Appel  (C.  C.  A.  2d  Cir.),  24  Am. 
B.  R.  588,  161  Fed.  667;  In  re  Southern 
Steel  Co.  (D.  C,  Ala.),  25  Am.  B.  R.  358, 
183  Fed.  498, 

161.  Dunbar  v.  Dunbar,  190  U.  8.  340,  10 
Am.  B.  R.  139. 

168.  In  re  Hirschman  (D.  C,  Utah),  4 
Am.  B.  R.  715,  104  Fed.  69,  holding  that 
subsection  h  covers  only  such  claims  as 
when  liquidated  are  provable  debts  under 
the  classification  of  the  preceding  subsec- 
tion a,  and  does  not  authorize  the  liquida- 
tion and  proof  of  claims  arising  ex  delicto 
unless  they  are  of  such  a  nature  that  the 
claimant  might  at  his  election  waive  the 
tort  and  recover  in  quasi-contract.  See 
also  In  re  Filer  (Ref.,  N.  Y.),  6  Am.  B.  R. 


683;  Matter  of  United  Button  Go.  (D.  C, 
Del.),  15  Am.  B.  R.  390,  140  Fed.  495. 

Taxes  and  premiuma  of  insurance,  if  tbey 
are  not  a  fixed  liability,  are  not  such  un- 
liquidated claims  against  the  bankrupt  9l* 
can  be  proved,  for  only  those  claims  can  be 
admitted  to  proof  under  this  provision 
which  can  be  liquidated  by  legal  proceed- 
ings instituted  at  the  time  of  the  bank- 
ruptcy. Matter  of  Pittsburg  Drug  Co. 
(D.  C,  Pa.),  20  Am.  B.  R.  227,  237,  164 
Fed.  482. 

168.  Matter  of  Manhattan  Ice  Go.  (D 
C,  N.  Y.),  7  Am.  B.  R.  408,  114  Fed.  400-n. 
affd.  8  Am.  B.  R.  569. 

168a.  In  re  Hawley  (D.  C,  Wash.),  28 
Am.  B.  R.  58,  in  which  a  claim  by  a  sub- 
contractor against  a  United  States  contrac- 
tor, based  upon  the  bond  given  by  the  con- 
tractor, was  held  not  provable,  because  un- 
der the  statute  requiring  the  bond  actions 
thereon  can  only  be  brought  in  the  circuit 
court. 

164.  In  re  Smith,  Fed.  Cas.  12,975;  In  re 
Cook,  Fed.  Cas.  3,151;  Ex  parte  Lake,  Fed. 
Cas.  7,991;  Abbott  v.  Rowan,  33  Ark.  693. 
See  discussion  ante^  subtitle  "  Implied  con- 
tracts." 

165.  Matter  of  Wigmore  &  Sons  Co. 
(Ref.,  Cal.),  10  Am.  B.  R.  661. 
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recover  for  personal  injuries,  is  not  a  provable  claim  against  the  bankrupt's 
estate.^^  A  claim  for  unliquidated  damages,  resulting  from  injury  to  the 
property  of  another,  not  connected  with  or  growing  out  of  any  contractual 
relation,  is  not  a  provable  debt  in  bankruptcy. ^^ 

d.  Liqnidation,  how  accomplished. —  The  liquidation  is  usually  accomplished 
by  a  suit  in  the  proper  State  court,  but  it  can  be  in  the  bankruptcy  court 
when  all  the  facts  are  admitted. ^^  The  proof  of  the  claim,  though  unliqui- 
dated, may  be  filed,  and  thereupon  the  claim  is  before  the  court  to  be 
dealt  with  as  the  interests  of  the  parties  may  require;  there  must  be 
liquidation  before  proof  by  such  means  as  the  court  or  referee  may  direct.^* 
If  it  seems  best  the  referee  may  withhold  action  on  the  claim  or  postpone  the 
dividend  thereon  until  the  status  of  the  claim  is  fully  determined. ^^^ 
Unliquidated  claims  may  be  liquidated  either  by  a  hearing  before  the  referee, 
by  a  plenary  suit  in  any  court  of  competent  jurisdiction,  or  by  permitting 
a  pending  action  upon  such  claims  to  proceed  to  judgment."^  It  is  not 
necessary    to    declare    the    rules   for    determining   the    amount    due    upon 


Waiver  of  tort,  and  recovery  on  quasi* 
contract.**  In  the  case  of  Clarke  v.  Rogers 
(C.  C.  A.,  lat  Cir.),  26  Am.  B.  R.  413,  417, 
183  Fed.  518,  the  court  said:  "A  claim 
baaed  on  a  tort  aa  known  at  common  law 
is  undoubtedly  provable  whenever  it  may 
be  resolved  into  an  implied  contract.  For 
example,  it  is  a  settled  rule  that  where  a 
tort-feasor  by  conversion  of  personal  prop- 
erty has  sold  the  property  converted,  and 
received  cash  therefor,  the  true  owner  may 
sue  him  for  money  had  and  received  as  on 
an  implied  contract.  This,  of  course,  is  a 
mere  fiction  of  law;  but,  like  all  other  such 
fictions,  it  is  effectual  when  it  will  accom- 
plish the  ends  of  justice.  So  that,  in  that 
case,  the  owner  of  the  property  may  pro- 
ceed for  a  torty  or,  at  his  option,  on  an  im- 
plied contract,  which  would  entitle  him  to 
make  proof  under  section  63.  An  illustra- 
tion appears  in  Tindle  v.  Birkett,  205  U.  S. 
183,  186,  18  Am.  B.  R.  121,  27  Sup.  Ct. 
493,  51  L.  Ed.  762.  On  the  other  hand,  a 
mere  tort,  for  example,  a  trespass  involv- 
ing a  mere  destruction  of  property,  does 
not  lay  the  foundation  for  a  proceeding 
under  that  section.  The  force  of  Crawford 
v.  Burke,  195  U.  S.  176,  12  Am.  B.  R.  659, 
25  Sup.  Ct  9,  49  L.  £d.  147,  is  not  cor- 
rectly understood  by  the  appellee  here.  This 
is  made  plain  by  what  is  said  in  Dunbar  v. 
iHinbar,  190  U.  S.  340,  350,  10  Am.  B.  R. 
139,  23  Sup.  Ct.  757,  47  L.  Ed.  1084,  in  the 
opening  paragraph;  so  that  the  result  of 
it  all  is  that  claims  for  mere  torts,  like 
personal  injuries  and  injuries  to  real  prop- 
erty, are  not  provable,,  as  was  determined 


by  the  Circuit  Court  of  Appeals  for  the 
Third  Circuit  in  Brown  &  Adams  v.  United 
Button  Co.  (C.  C.  A.,  3d  Cir.),  17  Am.  B. 
R.  565,  149  Fed.  48,  79  C.  C.  A.  70,  8  L.  R. 

A.  (N.  S.)  961,  and  by  the  Circuit  Court 
of  Appeals  for  the  Second  Circuit  in  In  re 
New  York  Tunnel  Co.  (C.  C.  A.,  2d  Cir.), 
20  Am.  B.  R.  25,  159  Fed.  688,  86  C.  C.  A. 
556.'' 

166.  In  re  Crescent  Lumber  Co.  (D.  C, 
Ala.),  19  Am.  B.  R.  112,  154  Fed.  724. 

167.  Brown  &  Adams  v.  United  Button 
Co.  (C.  C.  A.,  3d  Cir.),  17  Am.  B.  R.  565, 
149  Fed.  48,  affg.  15  Am.  B.  R.  390. 

166.  In  re  Rouse  (Ref.,  Ohio.),  1  Am.  B. 
R.  393. 

169.  In  re  Rubel    (D.  C,  Wis.),  21  Am. 

B.  R.  566,  170  Fed.  1021. 

170.  In  re  Mertens  (C.  C.  A.,  2d  Cir.), 
16  Am.  B.  R.  825,  144  Fed.  818. 

171.  In  re  Buchan's  Soap  Corp.  (D.  C, 
N.  Y.),  22  Am.  B.  R.  382,  169  Fed.  1017. 

Accounting  before  referee  to  determine 
claim  of  solvent  partner.-—  Where  one  part- 
ner has  paid  all  the  debts  of  a  partnership 
whose  other  member  has  been  adjudged  a 
bankrupt,  the  sum  which  may  be  shown 
upon  a  partnership  accounting  to  be  due 
him  from  such  other  member  is  a  debt 
which  will  be  discharged  by  bankruptcy, 
and  therefore  provable  against  the  estate 
of  the  bankrupt  partner.  In  such  case, 
an  accounting  being  necessary  to  make  proof 
of  claim,  the  court  has  power  under  section 
63-b  of  the  bankruptcy  act  to  order  the 
claim  liquidated  before  the  referee.  Matter 
of  Hirth  (D.  C,  Minn,),  26  Am.  B.  R.  666. 
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unliquidated  claims;  ordinarily  such  determination  will  be  based  upon  the 
principles  controlling  the  ascertainment  of  damages  in  other  cases  where  there 
have  been  breaches  of  contractual  obligations."^ 

e.  Contingent  liabilities. —  There  is  a  broad  distinction  between  "  unliqui- 
dated damages  *'  and  "  contingent  liabilities."  "'  The  phrase  "  unliquidated 
claims  "  may  refer  to  both.  The  former  law  provided  for  the  liquidation  of 
contingent  debts  and  liabilities,"*  and  the  cases  under  it,  as  well  as  those 
under  its  predecessor,  drew  a  clear  distinction  between  demands  whose  exist- 
ence depended  on  a  contingency  and  existing  demands  where  the  cause  of 
action  depended  on  a  contingency;  the  former  not  being  provable  in  any 
event  and  the  latter  only  when  liquidated."*  The  present  law  has  no  similar 
clause  and  it  has  been  vigorously  asserted  that  contingent  claims  cannot  now 
be  liquidated  or  proven."®    We  have  already  seen,  however,  that  an  indorser 


178.  See  Matter  of  Structural  Steel  Car 
Co.  (Ref.,  Ohio),  13  Am.  B.  R.  373;  In  re 
Kenney  (D.  C,  Ind.),  14  Am.  B.  R.  611, 
136  Fed.  451. 

178.  Consult  Zimmer  v.  Schleehauf,  115 
Mass.  52. 

174.  Bankr.    Act,    1867,    §    19     (R.    S., 

§  5068 ) ,  provided  as  follows :  "  In  all 
cases  of  contingent  debts  and  contingent 
liabilities  contracted  by  the  bankrupt,  and 
not  herein  otherwise  provided  fori  the  cred- 
itor may  make  claim  therefor,  and  have  his 
claim  allowed,  with  the  right  to  share  in 
the  dividends,  if  the  contingency  happens 
before  the  order  for  the  final  dividend;  or 
he  may,  at  any  time,  apply  to  the  court 
to  have  the  present  value  of  the  debt  or  lia- 
bility ascertained  and  liquidated,  which 
shall  then  be  done  in  such  manner  as  the 
court  shall  order,  and  he  sl^all  be  allowed 
to   prove  for  the  amount  so   ascertained." 

175.  Raggin  v.  Magwire,  15  Wall.  549; 
French  v.  Morse,  68  Mass.  Ill;  Jemison  v. 
Blowers,  5  Barb.  (N.  Y.)  686;  McNeil  v. 
Knott,  11  Ga.  142;  In  re  Mead,  14  Fed.  287. 

176.  In  re  Imperial  Brewing  Co.  (D.  C, 
Mo.),  16  Am.  B.  R.  110,  143  Fed.  579;  In 
re  American  Vacuum  Cleaner  Co.  (D.  C, 
N.  J.),  26  Am.  B.  R.  621. 

Effect  of  distinction  between  present  act 
and  act  of  1867. —  Mr.  James  W.  Eaton, 
the  able  editor  of  the  third  edition  of  Col- 
lier on  Bankruptcy,  uses  the  following  lan- 
guage in  commenting  upon  the  inferences 
to  be  drawn  from  the  failure  of  the  present 
act  to  provide  for  proof  of  contingent  lia- 
bilities as  was  done  under  the  act  of  1867: 
"The  provisions  of  the  act  of  1898  concern- 
ing the  proof  of  contingent  claims  differ 
materially  from  those  contained  in  the  acts 
of  1841  and  1867.    Section  63-a(l)  provides 


for  fixed  liabilities  absolutely  owing  at 
the  time  of  the  petition  but  not  then  pay- 
able. Section  57- i  provides  for  the  proof 
of  contingent  claims  of  the  surety  of  the 
bankrupt  where  the  creditor  has  .not  proved 
his  claim.  G.  O.  21(4)  has  only  to  do  with 
the  claims  of  a  surety.  Apart  from  these 
provisions  there  is  nothing  in  the  act  of 
1898  or  the  General  Orders  which  refers 
expressly  to  contingent  claims.  It  must 
therefore  be  assumed  that  Congress  did  not 
intend  to  include  such  claims  among  prov- 
able debts.  (See  cases  cited  under  the  pre- 
ceding paragraph.)  This  will  be  s^n  by 
a  comparison  with  the  terms  of  the  preced- 
ing act.  Revised  Statutes,  section  5069 
(section  19  of  the  act  of  1867),  reads: 
(Section  inserted). 

"Clearly,  then,  in  enacting  this  para- 
graph (subdivision  1),  Congress  must  have 
had  in  mind  this  liability  of  sureties  and 
other  persons  in  similar  relations,  as  well 
as  other  contingent  liabilities,  and  under 
the  present  law  such  claims  or  debts  cannot 
be  proved  unless  the  liability  has  become 
fixed  and  absolutely  owing  before  the  com- 
mencement of  the  proceedings  in  bank- 
ruptcy. Subdivision  4  provides  that  *  debts 
are  provable  which  are  founded  upon  an 
open  account  or  upon  a  contract  express  or 
implied.'  But  contingent  •liabilities  are  not 
in  any  proper  sense  debts;  they  are  mere 
contracts,  and  do  not  become  debts  until 
the  contingencies  happen  on  which  demand 
for  payment  can  be  made.  Those  contin- 
gencies may  indeed  happen  pending  pro- 
ceedings in  bankruptcy,  but  there  is  no 
provision  in  the  present  act  for  the  proof 
of  such  a  debt  if  the  liabilitv  becomes  fixed 
after  the  commencement  of  proceedings  but 
before  final  dividend.     The  statute  of  1667 
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or  a  surety  may  have  a  provable  claim,  even  if  the  coatingency  fixing  it  does 
not  happen  until  after  the  bankruptcy.  The  same  reasoning  will  doubtless 
extend  to  all  existing  demands  based  on  contract  where  only  the  cause  of 
action  depends  on  a  contingency.  Such*  a  construction  harmonizes  the  statute 
both  as  to  distribution  of  assets  and  to  the  dischargeability  of  debts,  and 
explains  an  omission  for  which  there  was  no  reason,  in  fact,  which,  if  inten- 
tional, was  wrong.  Such  a  contingency  may,  it  is  thought,  be  liquidated 
imder  the  terms  of  subsection  b;  with,  however,  this  limitation,  that  both  (1) 
the  contigency  must  happen  and  (2)  the  liquidation  be  accomplished  during 
the  time  within  which  a  claim  may  be  proven.*"  Thus,  it  has  been  held,  in 
respect  to  leases,  that,  although  a  landlord's  claim  was  not  a  fixed  -liability 
at  the  time  the  petition  was  filed,  if  it  was  liquidated  withiuv  the  year,  it 
became  a  provable  debt.*^®  The  conditional  preliminary  proof  authorized  by 
the  fortner  law  should,  however,  not  be  permitted.*^  A  claim  cannot  be 
proved  for  a  breach  of  a  covenant  in  a  lease  to  the  effect  that  the  lessee 
would  after  re-entry  indemnify  the  lessor  against  all  loss  of  rents  and  othe'r 
payments  which  might  occur  by  reason  of  the  termination  of  the  lease,  since 
in  such  a  case  the  damages,  if  any,  could  not  be  ascertained  un.til  the  term 
of  the  lease  had  expired  as  originally  limited,  or  there  had  been  a  reletting.*®^ 


did  permit  proof  in  such  cases,  but  it  is 
believed  that  under  the  present  statute  it 
cannot  be  done.  Inasmuch  as  in  all  pre* 
viouB  bankruptcy  acts  legislators  have 
thought  it  necessary  to  insert  an  express 
provision  in  order  to  give  to  one  the  right 
to  prov».  such  contingent  debts  and  con* 
tingent  liabilities,  the  omission  of  such  pro- 
visions  from  the  present  act  seems  to  show 
an  intention  on  the  part  of  Congress  to 
leave  the  liability  of  the  bankrupt  on  such 
contracts  unaffected.  Such  construction  of 
the  statute  cannot  be  assailed  as  not  in 
conformity  with  the  spirit  and  tendency  of 
bankruptqr  legislation.  It  is  true  that  such 
liabilities,  if  not  provable,  are  not  in  any 
way  affected  by  a  discharge.  And  there 
may  be  many  liabilities  which,  in  conse- 
quence, will  remain  outstanding  against 
the  bankrupt  after  the  proceedings  in  bank- 
ruptcy. But  to  a  certain  extent  that  was 
true  under  the  former  act.  Under  all  bank- 
ruptcy laws  there  is  a  .certain  date  fixed 
after  which  debts  which  come  into  existence 
may  be  collected  from  the  after-acquired 
property  of  the  bankrupt.  That  time,  un- 
der the  present  act,  is  the  date  of  filing 
the  petition.'* 

177.  Bankr.  Act,  §  57-n,  and  discussion 
under  Section  Fifty-seven  of  this  work, 
subtitle  "  Time  limitation  on  allotoance  of 
claimsJ' 


178.  Moch  V.  Market  Street  Bank  (C.  G. 
A.,  3d  Cir,),  6  Am.  B.  R.  11,  107  Fed.  897; 
In  re  Dunlap  Carpet  Ck>.  (D.  C,  Pa.)  20 
Am.  B.  R.  882,  163  Fed.  541;  In  re  Goloria 
Mfg.  Co.  (D.  C,  Pa.),  24  Am.  B.  R.  600, 
179  Fed.  722. 

Allowance  of  contingent  claims;  claim 
for  Mlary  due  after  bankruptcy.— <  In  the 
absence  of  statutory  langua^  expressly  di- 
recting the  allowance  of  contingent  claims, 
the  holder  thereof  will  not  be  permitted  in 
bankruptcy  proceedings  to  share  in  the  dis- 
tribution of  the  assets  with  those  creditors 
whose  claims  were  absolute  at  the  time  of 
the  filing  of  the  petition.  Thus,  w|iere  one 
was  employed  by  a  bankrupt  under  an 
executory  contract,  which  at  the  time  of  the 
filing  of  an  involuntary  petition  had  a  num- 
ber of  months  to  run,  and  had  been  paid  up 
to  that  date,  a  claim  for  salary  for  the 
month  following  the  filing  of  the  petition, 
during  which  time  claimant  was  unemployed, 
cannot  be  proven  under  section  63  of  the 
bankruptcy  act  of  1898.  In  re  American 
Vacuum  Cleaner  Co.  (D.  C,  N.  J.),  26 
Am.  B.  R.  621. 

179.  Compare  foot-note  174,  ante. 

180.  In  re  Shaffer  (D.  C,  Mass.),  10  Am. 
B.  R.  633,  124  Fed.  Ill;  In  re  Ells  (D.  C, 
Mass.).  3  Am.  B.  R.  564,  98  Fed.  967.  See 
also  Evans  v.  Lincoln  Co.,  10  Am.  B.  R. 
401,  204  Pa.  St.  448,  54  Atl.  321. 
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Vm.  WHAT  DEBTS  AfiS  NOT  PROVABLB. 

a.  In  general.— From  what  has  already  been  said,  it  results  that  sub- 
stantially all  liabilities  either  ex  contractu  or  ex  delicto,  provided  thej  are 
liquidated  either  before  the  bankruptcy,  or,  if  not,  thereafter,  are  provable 
debts  under  the  terms  of  subsection  b.  There  are  exceptions,  which,  and  the 
reasons  for  them,  are  considered  here. 

b.  Judgments  for  fines  and  penalties.—  These  are  not  provable,^^  though 
there  is  authority  the  other  way.^^^  Penalties  imposed  under  a  State  statute 
after  adjudication  of  a  corporation  in  bankruptcy,  for  failure  to  file  reports 
and  the.  like,  are  not  fixed  liabilities  absolutely  owing  at  the  time  of  the 
filing  of  the  petition,  and  are  not  provable  debts. ^®*  Fines  are  provable,  if 
at  all,  only  because  '^  a  fixed  liability  absolutely  owing."  But  the  criminal 
does  not  ^^  owe  "  a  fine ;  it  is  not  a  debt,  but  a  punishment.  Further,  if 
provable,  they  are,  under  §  17,  dischargeable.  The  courts  will  hardly 
impute  to  Congress  an  intention  thus  to  grant  amnesty  to  criminals  whose 
punishment  consists  of  a  fine.^^  The  opposite  rule  doubtless  applies  when 
the  judgment  is  for  a  penalty  or  forfeiture. 

0.  Alimony  due  or  to  aocme. —  Were  Audubon  v.  Schufeldt^®*  national  in 
its  scope,  alimony,  whether  in  arrears  or  to  accrue,  would  not  b6  a  provable 
debt.  As  it  is,  there  may  still  be  some  doubt  in  those  States  where  it,  when 
decreed  by  a  court,  is  a  debt  merely.^®*  That  it  is  a  duty  measured  up  in 
dollars  is  the  almost  universal  view,  a  reason  alone  sufficient  to  take  it  out 
of  the  meaning  of  §  63.  Further,  alimony  to  accrue  is  never  a  fixed  liability, 
being  always  subject  to  change  by  the  court  that  decrees  it.  Still  further, 
it  is  not  a  judgment  in  the  ordinary  sense,  the  method  of  collection  being  far 
different.  It  is  true  that  in  this  view,  the  amendment  of  1903,  exempting 
alimony  from  the  effect  of  a  discharge,*®^  is  superfluous.  Now,  however, 
alimony,  whether  due  at  the  time  of  bankruptcy  or  accrued  or  to  accrue 
thereafter,  is  not  a  provable  debt.^^ 

d.  Kent  to  aocme. —  The  law  of  1867  contained  a  clause  which  limited  the 
proof  of  "  rent  or  any  other  debt  falling  due  at  fixed  and  stated  periods  "  to 
the  moment  of  bankruptcy.^®®     Under  it,  it  was  often  held  that  rent  to 


181.  In  re  Sutherland,  3  N.  6.  R.  314, 
Fed.  Cas.  13,639;  People  v.  Spalding,  10 
Pai^e,  284.  affd.  4  How.  21;  In  re  Moore 
(D.  C,  Ky.),  6  Am.  B.  R.  590,  111  Fed. 
145;  In  re  Southern  Steel  Co.  (D.  C,  Ala.), 
25  Am.  B.  R.  358,  183  Fed.  498. 

182.  In  re  AUlerson  (D.  C,  W.  Va.),  3 
Am.  B.  R.  544,  98  Fed.  588,  holding  that 
a  jud^^nent  obtained  in  a  State  court  against 
a  hnnkrupt  for  fines  upon  indictments  is 
a  dischargeable  judgment.  This  does  not 
seem  to  be  good  law. 


183.  Matter  of  York  Silk  Mfg.  Go.  (D. 
C,  Pa.),  26  Am.  B.  R.  660. 

184.  See  1  N.  B.  48,  57. 

185.  181  U.  S.  675,  5  Am.  B.  R  829. 
188.  For  instance,  in  Kentucky,  see  In  re 

Houston  (D.  C,  Ky.),  2  Am.  B.  R.  107,94 
Fed.    119. 

187.  See  Bankr.  Act,  §  17-a(2). 

188.  See  under  Section  Seventeen  of  this 
work;  Wetmore  v.  Markoe,  196  U.  S.  6S, 
13  Am.  B.  R.  1. 

189.  Act  of  1867,  |  19,  R.  S.,  §  5071. 
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accrue  was  not  provable.  ^^  Though  there  is  no  such  clause  in  the  present 
law,  the  great  weight  of  authority  is  that  rent  to  accrue  is  not  even  a  con- 
tingent claim/^^  and  is,  therefore,  not  capable  of  proof. ^®^  The  reasons  given 
are  various,  but  that  asserting  that  the  adjudication  amounts  to  a  breach  of 
the  lease  has  already  been  challenged  and  may  be  doubted.^^  The  only 
'*  fixed  liability  "  under  the  lease  is  the  rent  due  at  the  time  of  filing  the 
petition.***  Rent  to  accrue,  is  not  a  fixed  liability  absolutely  owing,  but  is  a 
mere  possible  future  demand  contingent  upon  uncertain  events,^®*  and  there 


190.  In  re  May,  Fed.  Cas.  9,325;  In  re 
Hiifnagel,  Fed.  Cas.  6,837;  In  re  Croney, 
Fed.  Ca«.  3,411. 

191.  Compare  £x  parte  Houghton,  Fed. 
Cas.  6,725.  Text  cited  with  approval  in 
Matter  of  CFeee-McCormick  Co.  (Bel., 
Miss.),  25  Am.  B.  R.  464. 

199.  In  re  Jefferaon  (D.  C,  Ky.),  Z  Am. 
B.  R.  206,  93  Fed.  948;  In  re  Amstein 
(D.  C,  N.  Y.),  4  Am.  B.  R.  246,  101  Fed. 
706;  In  re  Collignon   (Ref.,  N.  Y.),  4  Am. 

B.  R.  S;50;  In  re  Mahler  (D.  C,  Mich.),  6 
Adl  B.  R.  453,  105  Fed.  428;  Atkins  v.  Wil- 
cox (C.  C.  A.,  5th  Cir.),  5  Am.  B.  R.  313, 
105  Fed.  595;  In  re  Ells  (D.  C,  Mass.),  3 
Am.  B.  R.  564,  98  Fed.  967;  In  re  Hays, 
etc.,  Co.  (D.  C,  Ky.),  9  Am.  B.  R.  144, 
117  Fed.  879;  In  re  Winfield  Mfg.  Co.  (D. 

C,  Pa.),  15  Am.  B.  R.  24,  137  Fed.  984; 
Wataon  v.  MerrUl  (C.  C.  A.,  8th  Cir.),  14 
Am.  B.  R.  453,  136  Fed.  359;  In  re  Rubel 
(D.  C,  Wis.),  21  Am.  B.  R.  566,  170  Fed. 
1031;  In  re  Roth  A  Appel  (D.  C,  N.  Y.), 
22  Am.  B.  R.  504,  174  Fed.  64;  In  re  Sap- 
insky  &  Sons  <D.  C,  Ky.),  30  Am.  B.  R. 
416;  Colman  Co.  v.  Withoft  (C.  C.  A.,  ^th 
Cir.)»  28  Am.  B.  R.  328.  Apparently  con- 
tra.  In  re  Goldstein  (Ref.,  Pa.),  2  Am.  B. 
R.  603. 

198.  Compare  In  re  Jefferson  <D.  C.f 
Ky.)>  2  Am.  B.  R.  206,  93  Fed.  948,  with 
In  re  Ells  (D.  C,  Mass.),  3  Am.  B.  R.  564, 
98  Fed.  967. 

A  lease  is  not  terminated  ipso  facto  hj 
an  adjudication  of  bankruptcy.  In  re  Pen- 
iiewell  (C.  C.  A.,  6th  Cir.),  9  Am.  B.  R.  490, 
119  Fed.  139;  Watson  v.  Merrill  (C.  C.  A., 
8th  Cir.),  14  Am.  B.  R.  453,  136  Fed.  369; 
In  re  Adams  (D.  C,  Conn.),  14  Am.  B.  R. 
23,  134  Fed.  142. 

194.  Matter  of  Roth  &  Appel  (D.  C,  N. 
Y.),  22  Am.  B.  R.  504,  174  Fed. '64.  affd. 
34  Am.  B.  R.  588,  181  Fed.  667. 

Rent  accruing  subsequent  to  bankruptcy 
and  damages  for  breach.^- In  the  case  of 
Matter  of  Sterne  &  Levi  (D.  C,  Texas), 
26  Am.  B.  R.  535.  it  was  held  that  rents 
which  a  bankrupt  has  agreed  to  pay  sub- 
sequent to  the  filing  of  a  petition  do  not 
constitute  the  basin  of  a  claim  provable  in 
bankruptcy,  because  not  a  "  fixed  liability 
— absolutely  owing"  at  the  time  of  the 
filing  of  the  petition;  and  that  damages 
for  the  breach  of  a  bankrupt's  contract  to 
pay  rent  in  the  future  may  not  be  made 


the  basis  of  a  proTable  claim.  (Citing  text 
with  approval.)  And  see  Ellis  v.  Rafferty 
(0.  0.  A.,  3d  Cir.),  29  Am.  B.  R.  192. 

195.  Rent  to  accrue  contingent  upon  un* 
certain  events. —  In  the  case  of  Matter  of 
Roth  &  Appel  (C.  a  A.,  2d  ar.),  24  Am. 
B.  R.  588,  181  Fed.  667,  the  court  said: 
"Rent  is  a  sum  stipulated  to  be  paid  for 
the  use  and  enjoyment  of  land.  The  occu- 
pation of  the  land  is  the  consideration  for 
the  rent*  If  the  right  to  occupy  terminate, 
the  obligation  to  pay  ceases.  Consequently, 
a  covenant  to  pay  rent  creates  no  debt  un- 
til the  time  stipulated  for  the  payment  ar- 
rives. The  lessee  may  be  evicted  by  title 
pafftmount  or  by  acts  of  the  lessor.  The 
destruction  or  disrepair  of  the  premises 
may,  axxxfrding  to  certain  statutory  provi- 
sions, justify  the  lessee  in  abandoning 
them.  The  lessee  may  quit  the  premises* 
with  the  lessor's  eonsent.  The  lessee  may 
assign  his  term  with  the  approval  of  the 
lessor  so  as  to  r^ieve  himself  frofti  further 
obligation  upon  the  leftfte.  In  all  these  cases 
the  lessee  is  discharged  from  his  covenant 
to  pay  rent.  The  time  for  payment  never 
arrives.  The  rent  never  becomes  due.  ft 
is  not  a  case  of  debitum  in  praesenti  sol' 
i>0nduin  in  futuro.  On  the  contrary,  the 
obligation  tkpon  the  rent  covenant  is  alto- 
gether contingent.  Citing  Watson  v.  Mer« 
rill  (C.  C.  A.,  8th  Cir.),  14  Am.  B.  R.  463, 
136  Fed.  862;  Coke  on  Littleton,  292b; 
Wood  T.  Partridge,  11  Mas^  492;  Bordman 
v.  Osborn,  23  Pick.  (Mass.)  299.  It  follows 
from  these  principles  that  rent  accruing 
after  the  filing  of  a  petition  in  bankruptcy 
against  the  lessee  is  not  provable  against 
his  bankrupt  estate  as^  "  a  fixed  liability 
.  .  .  absolutely  owing  at  the  time  of  the 
filing  of  the  petition,"  within  the  meaning 
of  §  63-a  (1)  of  the  bankruptcy  act  of  18^8. 
It  is  not.  a  fixed  liability,  but  is  contingent 
in  its  nature.  It  is  not  absolutely  owing 
at  the  time  of  the  bankruptcy,  but  is  a 
mere  possible  future  demand.  Both  its 
existence  and  amount  are  contingent  upon 
uncertain  events."  Citing  Atkins  v.  Wil- 
cox (0  C.  A.,  6th  Cir.),  5  Am.  B.  R.  313, 
105  Fed.  595;  also  In  re  Rubel  (D.  C, 
Wis.),  21  Am.  B.  R.  566,  166  Fed.  131;  In 
re  Mahler  (D.  C,  Mich.),  5  Am.  B.  R.  453, 
105  Fed.  428;  In  re  Hays,  etc.,  Co.  (D.  C, 
Ky.),  9  Am.  B.  R.  144,  117  Fed.  879;  In  re 
Arnstein   (D.  C,  X.  Y).   i  Am.  B.  R.  246, 


880 


Debts  Which  May  Bib  Proved. 


[§  63^. 


may  be  a  change  in  the  relation  of  the  parties  by  con^nt  or  breach  at  any 
time.^  It  does  rest  upon  a  contract,*^  and,  therefore,  conld  be  liquidated, 
were  it  not  for  the  fact  that  "  its  very  existence  dependa  on  a  contingency,"  * 
no  claim  of  which  character  can  or  ever  has  been  capable  of  liquidation  and 
proof .^  It  has  been  held  that  notes  given  by  a  bankrupt  for  rent  accruing 
subsequent  to  adjudication  are  wiUiout  consideration,  since  the  rent  or  debt 
for  which  they  were  given  cannot  possibly  come  into  existence,  and  such 
notes  cannot,  therefore,  be  proved  against  tlie  estate  of  the  bankrupt  lessee.*^ 
And  any  other  arrangement  whereby  the  bankrupt  became  liable  for  future 
rent,  although  made  between  the  bankrupt  and  a  person  other  than  the  land- 
lord to  secure  reimbursement  of  rent  to  be  paid  by  such  person,  does  not 
modify  the  contingent  character  of  the  claim  and  make  it  provable.^^  Where 
a  receiver  in  bankruptcy  continues  in  occupation  of  leased  premises,  from 
the  filing  of  the  petition  until  tihe  tenant's  adjudication  as  a  bankrupt,  ic 
has  been  held  that  the  landlord  n;iay  prove  for  rent  down  to  tie  time  of  the 
adjudication,  as  for  a  debt  founded  upon  an  express  contract."^  It  has  been 
iield  that  a  covenant  in  a  lease,  making  the  rent  for  the  entire  period  fall 
due  upon  a  breach  by  the  lease,  creates  a  fixed  liability  witJiin  the  meaning 
of  §  63-a  (1).^^     It  has  also  been  held  that  where  a  lease  gives  a  lien  for 


101  Fed.  706;  In  re  JefferBon  (D.  C,  Ky,)» 
2  Am.  B.  R.  206,  93  Fed.  948;  In  re  Inmaa 
^  Co.  (D.  C,  Ga.),  22  Am,  B-  R.  624,  171 
Fed.  185. 

A  claim  under  a  mining  lease  for  royal- 
ties to  become  due  in  the  future,  which  is 
contingent  upon  the  continuance  of  the 
lease,  and  by  the  terms  of  the  lease  itself 
cease  to  be  due  in  the  event  of  strikes,  car 
sliortage,  etc.,  is  not  provable  against  the 
estate  in  bankruptcy  of  the  lessee.  In  re 
Gallagher  Coal  Co.  (D.  C,  Ala.),  29  Am. 
B.  R.  766. 

196.  Matter  of  Cress- McCormick  Co. 
(Ref.,  Miss.),  85  Am.  B.  R.  464;  In  re 
Calon's  Mfg.  Co.  (D.  C,  Pa.),  24  Am.  B. 
R.  609,  179  Fed.  722. 

197.  Bankr.  Act,  §  63-a  (4). 

198.  Deane  v.  Caldvrell,  127  Mass.  242. 

800.  Compare  In  re  Mahler  (D.  C,  MIob.), 
5  Am.  B.  R.  453,  105  Fed.  428. 

801.  In  re  Curtis  (Sup.  Ct.,  La.),  9  Am. 
B.  R.  286,  33  So.  125.  It  was  held  upon 
rehearing  in  this  case  that  the  indorser  on 
notes  given  for  such  rent  was  liable  thereon 
upon  the  theory  that  although  such  notes 
were  not  provable  against  the  bankrupt's 
estate,  the  consideration  was  not  affected 
by  the  bankruptcy  of  the  lessee,  the  non- 
provability  of  the  notes  being  based  upon 
the  contingent  nature  of  the  claim. 

801a.  Claim  for  contribution  by  joint 
leasee. —  Bankrupt       and     claimant      were 


jointly  liable  on  a  lease  which  had  not  ex- 
pired at  the  time  of  bankrupt's  adjudica- 
tion. They  assumed  as  between  themselves 
a  several  liability  for  one-half  the  rental 
reserved  ii)  the  lease,  and,  before  bank- 
ruptcy intervened,  entered  into  an  agree- 
ment that  claimant  should  procure,  if  pos- 
sible, a  rescission  of  the  lease  for  which  it 
might  pay  a  sum  not  to  exceed  $100  per 
month  for  each  month  of  the  unexpired 
term  and  the  bankrupt  would  pay  claims  nt 
one -half  the  sum  so  paid,  or  agreed  to  be 
paid,  by  it  for  such  rescission.  After  bank- 
rupt's adjudication  upon  a  voluntary  peti- 
tion, claimant  paid  the  next  month's  rent 
and  thereafter  paid  the  lessors  a  certain 
sum  and  secured  a  cancellation  of  the  lease. 
Heldy  that  a  claim  for  one-half  of  the  mims 
so  paid  by  claimant  was  not  provable,  since 
bankrupt's  liability  therefor  at  the  time 
when  the  petition  was  filed  was  not  due 
and  owing,  but  contingent.  Colman  Co.  v. 
Withoft  (C.  C.  A.,  9th  Cir.),  28  Am.  B.  R 
328. 

808.  Matter  of  Hinckel  Brewing  Co.  (D. 
C,  N.  Y.),  10  Am.  B.  R.  484.  123  Fed.  942. 
But  see,  contra.  In  re  Adams  (D.  C.  Mass.) 
12  Am.  B.  R.  368.  130  Fed.  381. 

803.  Matter  of  Pittsburg  Drug  Co.  (D.  C. 
Pa.),  20  Am.  B.  R.  227,  234,  164  Fed.  482. 
See  Martin  v.  Orgain  iC.  C.  A.,  5th  Cir.  . 
23  Am.  B.  R.  454,  174  Fed.  772. 
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the  rent  upon  property  on  the  premises  and  such  lien  is  recognized  by  a 
State  statute,  a  claina  for  rent  accruing  after  the  bankruptcy  of  the  ten-ant 
is  provable  against  the  particular  property,  but  not  againat  the  general  estate 
of  the  bankrupt*"*  But  it  has  been  held  that  a  provision  in  a  lease,  author- 
izing the  landlord  to  re-enter  upon  the  bankruptcy  of  the  tenant,  and  per- 
mitting the  landlord  to  recover  the  diflFerenoe  betw^n  the  rent  reserved  and 
the  rent  collected  by  the  landlord  from  other  sources,  does  not  enable  the 
landlord  to  prove  a  claim  for  rent  accruing  subsequent  to  the  bankruptcy 
of  the  tenant.***  If  the  trustee  elects  to  assume  the  lease  and  sell  the  same 
and  the  landlord  acquiesces,  the  trustee  steps  into  the  bankrupt's  shoes,  and 
the  question  here  discussed  will  not  arise.****  The  trustee,  however,  usually 
retains  possession  for  a  brief  period,  paying  on  a  quantum  meruit  basis  mean- 
while.**^    The.  principles  applicable  to  rent  due  for  the  occupancy  of  real 


203a.  In  re  Scruggs  (D.  C,  Ala.),  31  Am. 
B.  R.  94;  citing  Martin  v.  Orgain  (C.  C.  A., 
5th  Cir.),  23  Am.  B.  R.  454,  174  Fed.  772. 

804.  Matter  of  Roth  &  Appel  (I>.  C,  N. 
Y.),  22  Am.  B.  R.  504,  174  Fed.  64,  affd. 
24  Am.  B.  R.  58S,  181  Fed.  667;  In  re 
Abrams  (D.  C,  Iowa),  29  Am.  B.  R.  590. 

Re-entry  and  recovery  of  damages  in 
case  of  bankruptcy. —  Where  a  landlord's 
claim  wae  founded  upon  a  provision  in  his 
lease  to  bankrupt  that  if  the  tenant  should 
petition  to  be  or  be  declared  bankrupt,  the 
landlord  might  enter  into  and  repossess  the 
premises  and  terminate  the  lease,  in  which 
case  the  tenant  agreed  to  pay  to  the  land- 
lord, as  damages,  a  sum  which  at  the  time 
of  such  termination  represented  the  differ- 
ence between  the  rental  value  of  the  prem- 
iaos  and  the  rent  and  other  payments 
therein  named  for  the  residue  of  the  term, 
the  claim  was  not  provable,  since  there  was 
no  *' fixed  liability  .  .  .  absolutely  due 
and  owing  at  the  time  of  filing  the  peti- 
tion "  in  bankruptcy,  the  lease  being  ter- 
minable by  the  entry  of  the  landlord,  which 
by  the  terms  of  the  lease  could  not  be  made 
nntil  after  bankruptcy.  Slocum  ▼.  Soli  day 
(C.  C.  A.,  1st  Cir.),  25  Am.  B.  R.  460,  183 
Fed.  410. 

a04a.  Matter  of  Sher woods.  Inc.  (G.  C. 
A.,  2d  Cir.),  31  Am.  B  R.  769;  In  re  Sap- 
nosky  k  Sons  (D.  C,  Ky.),  30  Am.  B.  R. 
416. 

Where  a  bankrupt's  trustee  elects  to  give 
up  the  lease  and  the  landlord's  agent  re- 
enters, but  agrees  to  permit  the  occupancy 
of  the  premises  pending  the  determination 
of  a  controversy  as  to  the  ownership  of  cer- 
tain personal  property  located  on  the  prem- 
ises, the  lease  is  nevertheless  terminated. 


and  the  estate  is  not  liable  for  the  rent.  In 
re  Desmond  &  Co.  (D.  C,  Ala.),  28  Am.  B. 
R.  456. 

Effect  of  UndloKd's  right  to  ro*eiiter.'~ 
Where  bankrupt  held  under  a  lease  author- 
izing the  landlord  to  re-enter  upon  default 
in  the  payment  of  rert,  and  providing  that 
bankrupt  should  surrender  the  premises 
upon  breach  of  the  covenant  to  pay  rent, 
and  it  appeared  that  bankrupt  had  de- 
faulted in  payment  of  rent  before  bank- 
ruptcy intervened,  a  claim  for  rent  accru- 
ing after  the  filing  of  the  bankruptcy  peti* 
tion  is  not  a  debt  due  and  owing  to  the 
landlord  when  the  petition  was  filed,  and 
therefore  is  not  provable  in  the  bankruptcy 
proceedings  of  the  lessee.  In  re  Abrams  (D. 
C,  Iowa),  29  Am.  B.  R.  590. 

Re^nt^  iy  landlord;  efloct  on  daim.-^ 
Where,  after  a  tenant's  receiver  in  bank- 
ruptcy had  sold  personal  property  which 
was  upon  premises  leased  by  a  bankrupt  for 
one  year,  allowing  the  purchaser  a  reason- 
able time  within  which  to  remove  the  goods, 
the  landlord,  acting  under  a  provision  in  the 
lease,  instituted  ejectment  proceedings 
against  the  purchaser,  wherein  he  declared 
that  the  lease  had  absolutely  ceased  and 
determined,  and  he  was  put  in  possession 
of  the  premises  under  a  writ  issued  in  such 
ejectment  proceedings,  his  claim  for  rent 
for  the  unexpired  term  of  the  lease  will  be 
disallowed.  South  Side  Trust  Co.  v.  Wat- 
son (C.  C.  A.,  3d  Cir.),  29  Am.  B.  R.  446. 

805.  Matter  of  Frazin  ft  Oppenheim  (C. 
C.  A.,  2d  Cir.),  24  Am.  B.  R.  903,  183  Fed. 
28.  See  discussion  under  Section  Seventy 
of  this  work,  subtitle  **  Trustee  vested  with 
title  of  bankrupt." 
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property  do  not  apply  to  the  same  extent  in  the  case  of  a  lease  of  personal 
property,  where  by  the  terms  of  the  lease  the  whole  amount  becomes  due  in 
case  of  a  default ;  in  such  a  case  the  lessor  may  prove  his  claim  for  tie  whok 
amount  due  as  a  fixed  liability.^** 

e.  Debts  ontlawed  by  a  itatate  of  limitatftOHa. —  Such  debts  are  not  provsble. 
*  The  limitation  period  depends  upon  the  kw  of  the  State  in  which  the  action 
could  be  brought.  There  was  some  conflict  on  this  question  under  the  law 
of  1867,  high  authority  holding  that  the  provability  of  such  a  debt  turned 
on  whether  the  statute  of  limitations  urged  against  it  went  merely  to  the 
remedy  or  actually  destroyed  the  obligation.^  But  the  weight  of  authorirr 
under  that  law  was  the  other  way.^^  The  cases  under  the  law  of  1898  are  to 
the  ^ame  effect.**  The  reason  for  this  doctrine  seems  to  be  one  of  abstract, 
equity.  Strictly,  an  outlawed  debt  is  within  the  terms  of  §  63-a  (1)  anJ» 
therefore,  provable.  But,  since  such  a  debt  could  not  have  been  asserted 
before  bankruptcy  against  the  objection  of  the  debtor,  the  law  prevents  its 
proof  against  the  other  creditors  and  the  consequent  reduction  of  their 
pro  rata  by  an  interloper  whose  remedy  has  been  lost  by  his  own  lachesJ^ 
It  seems,  too,  that  bankruptcy  stops  the  rimning  of  the  time  and  that  a 
liebt  may  be  proven  within  the  statutory  year,  provided  the  period  of  limi- 
tation expired  after  the  bankruptcy.**  The  statute  of  limitations  of  the 
State  of  the  bankrupt's  residence,  and  in  which  he  was  adjudged  a  bankrupt. 
governs  the  rights  of  the  creditors  in  the  administration  of  the  banknipt'> 
estate.^^^  Any  creditor  of  the  bankrupt  may  interpose  the  statute  of  limi- 
tations as  a  defense  against  tiie  allowance  of  a  claim. ^^  It  is  the  duty  of  a 
trustee  to  plead  the  statute  wherever  an  outlawed  claim  is  presented."^' 


205a.  Matter  of  CasweU-MaBsey  Co.  (D. 
C,  N.  y.),  31  Am.  B.  R.  426;  Matter  of 
Miller  Bros.  Grocery  Co.  (D.  C,  Ohio),  31 
Am.  B.  R.  430.  In  both  cases  contracts  were 
under  consideration  whereby  store  appar* 
atus  for  carrying  parcels  and  cash  was 
leased  and  in  which  it  was  provided  that  in 
case  of  default  in  a  monthly  payment  the 
whole  amount  becomes  due.  It  appeared 
that  such  apparatus  when  removed  was 
substantially  lessened  in  ^alue.  See  also 
In  re  Merwin  &  Willoughby  Co.  (D.  C,  N. 
Y.L  30  Am.  B.  R.  485. 

806.  In  re  Ray,  Fed.  Cas.  11,589;  In  re 
Shepard,  Fed.  Cas.  12,753. 

207.  In  re  Kingsley,  Fed.  Cas.  7,819;  In 
re  Hardin,  Fed.  Cas.  6,048;  In  re  Cornwall, 
Fed.  Cas.  3.250;  In  re  Reed,  Fed.  Cas.  11,- 
635;  In  re  Nooaon,  Fed.  Cas.  10.288. 

308.  In  re  Lipman  (D.  C,  N.  Y.),  2  Am. 


B.  B.  46,  94  Fed.  353;  In  re  Resler  (D.  C. 
Minn.),  2  Am.  B.  R.  602,  95  Fed.  804;  In  re 
Watkinson  (D.  C,  Pa.),  16  Am.  B.  R.  245, 
143  Fed.  602;  In  re  Putman  (D.  C,  Call. 
27  Am.  B.  R,  923. 

808a.  In  re  Currier  (D.  C,  N.  ¥.),  27  Am. 
B.  R.  597,  citing  Collier  on  Bankniptcf 
(8th  ed.),  722. 

808.  In  re  Eldridf^re,  Fed.  Cas.  4,331 
Contra:  Nichols  v.  Murray,  Fed.  Os.  10,- 
223. 

810.  Hargadine,  etc.,  Dry  Goods  Co.  v. 
Hudson  (C.  C.  A.,  8th  Cir.),  10  Am.  B.  R. 
225,  122  Fed.  232,  affg.  6  Am.  B.  R.  657. 

811.  In  re  Laflferty  (D.  C,  Pa.).  10  Am. 
B.  R.  290,  122  Fed.  558;  In  re  Kingsler. 
Fed.  Cas.  7,819. 

818.  In  re  Wooten  (D.  C,  N.  Car.),  * 
Am.  B.  R   247,  118  Fed.  670. 
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f.  Commissions  of  tmitee. —  A  claim  for  commissions  and  expenses  incurred 
ty  a  trustee,  named  in  a  deed  of  trust  executed  by  a  bankrupt,  in  the  sale  of 
chattels  thereunder  prior  to  bankruptcy,  is  not  provable  under  this-  section.**^ 

g.  Cross-references.— The  liability  of  an  eetste  in  bankruptey  to  pay  a 
general  assignee  or  receiver  for  his  services  and  disbursements,  or  his  at^ 
torney,  or  a  aiheriff  proceeding  on  an  execution  or  attachment,  as  well  as  the 
priorities  sometimes  claimed  by  them,  is  considered  under  section  sixty-four. 


S13.  In  re  Standard  Dairy  and  Tee  Go. 
fSup.  Ct.,  Dist.  Columbia),  20  Am.  B.  R. 


I     i    • 
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SECTION .  SIXTY-FOUB. 


DEBTS  WHICH  HAVE  PRIORITY, 


§  64.  Debts  which  have  Priority. — a  The  court  shall  order  the 
trustee  to  pay  all  taxes  legally  due  and  owing  by  the  bankrupt  to  the 
United  States,  State,  county,  district,  or  municipality  in  advance  of 
the  payment  of  dividends  to  creditors,  and  upon  filing  the  receipts 
of  the  proper  public  officers  for  such  payment  he  shall  be  credited 
with  the  amount  thereof,  and  in  case  any  question  arises  as  to  the 
amount  or  legality  of  any  such  tax,  the  same  shall  be  heard  and 
determined  by  the  court. 

6  The  debts  to  have  priority,  except  as  herein  provided,  and  to 
be  paid  in  full  out  of  bankrupt  estates,  and  the  order  of  pajment 
shall  be  (1)  the  actual  and  necessary  cost  of  preserving  the  estate 
subsequent  to  filing  the  petition;  (2)  the  filing  fees  paid  by  creditors 
in  involuntary  cases,  and,  where  property  of  the  bankrupt,  trans- 
ferred or  concealed  by  him  either  before  or  after  the  filing  of  the 
petition,  shall  have  been  recovered  for  the  benefit  of  the  estate  of  the 
l^nkrupt  by  the  efforts  and  at  the  expense  of  one  or  more  creditors, 
the  reasonable  expenses  of  such  recovery;*  (3)  the  cost  of  administra- 
tion, including  the  fees  and  mileage  payable  to  witnesses  as  now  or 
here^ter  provided  by  the  laws  of  the  United  States,  and  one  reason- 
able attorney's  fee,  for  the  professional  services  actually  rendered, 
irrespective  of  the  number  of  attorneys  employed,  to  the  petitioning 
creditors  in  involuntary  cases,  to  the  bankrupt  in  involuntary  cases 
while  performing  the  duties  herein  prescribed,  and  to  the  bankrupt 
in  voluntary  cases,  as  the  court  may  allow;  (4)  wages  due  to  work- 
men, clerks,  traveling  or  city  salesmen  \  or  servants  which  have  been 
earned  within  three  months  before  the  date  of  the  conamencement  of 
proceedings,  not  to  exceed  three  hundred  dollars  to  each  claimant; 
and  (5)  debts  owing  to  any  person  who  by  the  laws  of  the  States  or 
the  United  States  is  entitled  to  priority. 

c  In  the  event  of  the  confirmation  of  a  composition  being  set  aside, 
or  a  discharge  revoked,  the  property  acquired  by  the  bankrupt  in 


*AinendmeYit  of  1903  in  italics. 
j;Amendment  by  Act  of  June  15,  1906. 


§  64.]  Synopsis  of  Section.  883 

addition  to  his  estate  at  the  time  of  the  compositioii  wai^  confirmed 
or  the  adjudication  was  made  shall  be  applied  to  the  payment  in  full 
of  the  claims  of  creditors  for  property  sold  to  him  on  credit,  in  good 
faith,  while  such  composition  or  discharge  was  in  force,  and  the 
residue,  if  any,  shall  be  applied  to  the  payment  of  the  debts  which 
were  owing  at  the  time  of  the  adjudicatiQB. 


Analogons  proTiiioass    In  CT.  S«:    Act  oi  1867,  §  28,  R.  S.,  f  5101;  Act  of  1841,  {  5;  Act  of 
1800,  I  62. 
In  Ens.:    Preferential  Payments  in  Bankruptcy  Act  of  1888,  §  1. 
Cross-references:    To  the  Uw:    Composition,  confirmation,  and  setting  aside  confirmation. 
II  12,  13.  /      ■ 

Discharge,  when  granted,  |  14;  when  revoked,  f  15;  debts  not  affected  by  dis- 
charge, I  17. 
Preservation  of  estate,  duties  of  trustees,  |  47. 
Compensation  of  trustees,  receivers  and  marshals,   |  48. 
Duty  of  clerk  to  collect  and  account  for  fees,  |  51.    ' 
Filing  fee  of  clerk;  fees  of  marshal,  |  52. 
Proof  of  claims  of  secured  and  priority  creditors,  §  57-e;  dfiMa  owing  to  United 

States,  State  or  municipality,  |  57- j. 
Expenses  of  administering  estates,  allowance,  §  62. 
Provable  debts:  claims  for  taxable  costs,  |  63-a(2)  (3). 
Dividends  on  claims  not  entitled  to  priority,  |  65-a. 
To  the  General  Orders:     Indemnity  for  expenses,  when  required^  X 
Costs  in  contested  adjudications,  XXXIV. 


SYNOPSIS  OF  SECTION. 

DBBTS    IVHICH    HAVB    PRIORITY. 

1.  Priorities  in  General,  884. 

a.  Comparative  UgiBlaHon^  884. 

b.  Construction  of  section,  885. 

c.  Priorities  versus  liens,  885. 

d.  Debts  due  the  United  States,  887. 

e.  Order  of  priority,  887. 

(1)  In  gbneral,  88^. 

(2)  Trust  funds,  887. 

f.  Practice,  888. 

n.  Payment  of  Taxes,  889. 

a.  In  general,  889. 

b.  Construction  and  effect,  889, 

c.  Court  to  df?termine  amount  and  legality,  890, 

d.  Taxes  not  debts  and  need  not  he  proved,  891'. 

e.  Payment  out  of  proceeds  of  sale,  892. 
t    f.  Taxes  entitled  to  priority,  893. 

(1)  In  gexekal,  893. 

(2)  Federal  courts  to  determine  question,  8-93, 
(8)   Local  assessments;  water  bents,  894. 

(4)   License  fees,  franchise  and  corporation  taxes,  894, 


884  Debts  Which  Have  Phiobity.  L§  ^ 

II.  Payment  of  Taxes  —  Continued : 

g.  Right  to  siBbrogation  upon  payment  of  toxes,  895. 
h.  Taxes  accrued  emce  proeeedingn  were  insMnded,  895. 
i.  Interest  on  taxeSy  895. 
j.  IttuBtrative  cases,  896. 

m.  Preserving  Estate;  Filing  Fees,  896. 

a.  Cost  of  preserving  the  estatCj  896. 

(1)  In  general,  896. 

(2)  Expenses  of  orbditors  in  becovubino  fropbbtt,  897. 

b.  Filing  fees  in  involuntary  cases,  898. 

IV.  Cost  of  Administration,  898. 

a.  In  general,  898. 

b.  Witness  fees  and  mileage,  899. 

c.  Attorney's  fees,  899. 

V.  Payment  of  Wages,  901. 

a.  In  general,  901. 

b.  Construction  and  effect,  902. 

c.  Assignee  of  claim  for  wages,  902. 

d.  When  services  performed,  904. 

e.  Persons  entitled  to  priority,  905. 

(1)  Workmen,  clerks  or  servants,  905. 

(2)  Traveling  or  cjty  salesmen,  907. 

YI.  Debts  Entitled  to  Priority  under  State  Laws,  908. 

a.  In  general,  908. 

b.  Liens  under  State  laws  and  bankrupt  act,  908. 

c.  Priority  of  debts  due  the  State,  9H. 

d.  Conflicting  or  overlapping  State  priorities,  912. 

e.  Liens,  912. 

f .  Fees  and  expenses  of  general  assignee  and  receivers  and  their 

aUomeys,  913. 

g.  Sheriff's  fees,  914. 

h.  Sheriff's  disbursements,  915. 
i.  Other  illustrative  cases,  915. 


I.  PRIORITIES  IN  GENERAL. 

a.  Comparative  legislation. —  The  list  of  debts  entitled  to  priority  has 
increased  with  each  successive  bankruptcy  law.  That  of  England,  in  sub- 
stance, gives  priority  of  payment  to  (1)  the  costs  of  administration,  (2) 
taxes,  (3)  wages  to  a  limited  amount  within  a  limited  time,  and  (4)  rent 
where  the  landlord  has  distrained  the  bankrupt's  goods.^  Our  law  of  1800 
merely  saved  debts  due  the  United  States ;  that  of  1841  added  debts  for  labor 

1.    See    §    1,    Preferential    Payments    in  English  Bankruptcy  Act  of  1888. 
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within  six  months  to  the  amount'  of  $25.^  The  law  of  1867  provided  five 
classes  of  priority  debts:  (1)  costs  of  suits  in  the  proceeding  and  for  pre- 
serving the  estate;  (2)  debts  and  taxes  due  the  United  States;  (3)  debts  and 
taxes  due  the  States;  (4)  wages  to  an  operative;  clerk  or  house-servant  not  to 
exceed  fifty  dollars  for  labor  performed  within  six  months;  (5)  priorities 
given  by  the  laws  of  the  United  States.^    The  present  act  goes  much  further. 

b.  Construotion  of  seetion.-^  The  Federal  courts  have  construed  the  priority 
provisions  of  the  bankrupt  act  with  a  fair  degree  of  liberality,*  but  sub- 
section a  must  be  strictly  construed  when  it  would  inure  to  the  benefit  of  a 
particular  creditor,  and  hot  to  a  mimicipality.^ 

c.  Prioritiet  venus  liens^ —  3ilany  cases  seem  to  hold  the  bro^d  doctrine  that 
these  priorities  are.  superior  to  valid  liens.®  This  may  be  doubted  f  even 
where  property  vested  in  the  trustee  is  sold  free  and  clear  of  incumbrances. 
Section  G-i-b  has  been  construed  as  referring  to  the  disbursement  of  the  pro- 
ceeds of  unincumbered  property,  and  not  to  the  proceeds  of  property 
incumbered  by  valid  liens.*  It  has  also  been  held  that  subdivisions  (4)  and 
(5)  of  section  64-b  relate  exclusively  to  the  subject  of  the  right  to  priority  of 
payment  arising  among  those  whose  claims  would,  in  the  absence  of  such 
subdivisions,  stand  on  terms  on  equality  before  the  law  as  general  unsecured 
claims,  and  that  such  subdivisions  have  no  reference  whatever  to  the  subject 
of  liens.®    But  the  costs  of  administration  have  been  construed,  upon  equitable 


"2.  See  "Analogous  ProviBions/'  ante, 
S.  Act  of  1867,  i  28,  R.  S.,  S  5101. 

4.  In  re  Jones  (D.  C,  Mich.),  18  Am.  B. 
R.  206,  161  Fed.  108. 

Liberal  constrnction  as  to  priority  of 
claim  for  taxes. — ^Xbe  cases  of  City  of  Chat- 
tanooga V.  Hill  (C.  C.  A.,  6th  Cir*),  15  Am. 
B.  R.  195,  139  Fed.  600,  Tl  C.  C.  A.  584, 
and  State  of  New  Jersey  v.  Anderson,  203 
U.  S.  483,  17  Am.  B.  R.  63,  fairly  illus- 
trate this  tendency.  In  the  case  first  cited, 
the  circuit  court  of  appeals  lield  that,  under 
{  64-a,  taxes  assessed  against  land  have 
priority,  although  the  land  on  which  the 
taxes  were  assessed  never  came  into  the 
hands  of  the  bankrupt  trustee.  In  the 
eecond  case  cited,  the  Supreme  Court  held 
that,  under  the  same  §  64-a,  franchise  fees 
owing  by  a  corporation  to  the  State  of 
Xew  Jersey,  under  whose  laws  it  was 
created,  have  priority  as  taxes  owing  to  a 
State,  although  the  bankrupt  corporation 
<iid  no  business  in  New  Jersey,  and  although 
by  such  construction  of  the  bankrupt  act 
preference  w^s  given  to  the  State  of  New 
Jersey  over  creditors  who  dealt  with  the 
^rporation  at  its  place  of  business. 

5.  In  re  Broom  (D.  C,  N.  Y.),  10  Am. 
B.  R.  427,  123  Fed.  639.  See  also  In  re 
I*arker,  Fed.   Cas.    10,719. 


6.  For  instance:  See  In  re  Coffin  (Ref., 
Tex.),  2  Am.  B.  R.  344;  In  re  Byrne  (D.  C, 
N.  Y.),  3  Am.  B.  R.  268,  97  Fed.  762;  In  re 
Tebo  (D.  C,  W.  Va.),  4  Am.  B.  R.  235,  101 
Fed.  419,  holding  that  costs  of  administra- 
tion are  a  prior  lien  upon  the  assets  of  the 
bankrupt's  estate,  and  take  precedence  of 
specific  liens  thereon;  also,  that  wages  due 
to  workmen,  clerks,  etc.,  take  precedence 
over  other  specific  liens. 

7.  Compare  In  re  Frick  (Ref.,  Ohio),  1 
Am.  B.  R.  719,  holding  that,  where  the 
property  of  a  bankrupt  is  mortgaged  to 
the  full  extent  of  its  value  and  there  are 
no  other  funds  to  pay  the  debts  of  the  bank- 
rupt, the  claim  of  an  attorney  for  services 
rendered  to  the  bankrupt  and  the  wages 
earned  by  workmen  within  the  three  months' 
period  do  not  have  priority  of  payment 
over  the  lien  of  sueh  mortgage;  In  re  Mc- 
Connell,  Fed.  Cas.  8,712;  In  re  Uambright 
Fed.  Cas.  5,973;  Gardner  v.  Cook,  Fed. 
Cas.  5,226. 

8.  Matter  of  Meis    (Ref.,  Ky.),  18  Am. 

B.  R.  104. 

9.  Sffect  of  priorities  on  liens. —  In  the 
case  of  In  re  Yoke  Vitrified  Brick  Co.    (D. 

C,  Kan.),  25  Am.  B.  R.  18,  180  Fed.  235, 
Judge  Pollock  said:  "It  was  in  contempla- 
tion of  the  lawmaking  power  that  estates 
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grounds^  to  be  entitled  to  priority  of  payment  even  out  of  the  proceeds  of 
property  incumbered  by  valid  liens, ^®  It  is  true  that  the  whole  estate  is  or 
may  be  marshaled  and  administered  and  liens  paid  through  the  trustee.  But 
the  rule  that  the  bankrupt's  assete  come  to  his  trustee  charged  with  all 
bona  fide  liens,"  even  if  within  the  four  months'  period,  seems  to  negative 
the  doctrine  of  the  cases  cited  at  the  beginning  of  this  pari^aph.  The 
question  is  often  one  of  extreme  diflSculty.  Equity  may  step  in  and  charge 
against  property  affected  by  liens  the  "  cost  of  preserving  "  it,  or  a  propor- 
tionate share  of  the  "  attorney's  fee  "  —  this,  however,  only  on  a  showing  that 
his  service  was  beneficial  to  the  property  or  lienor  —  but  equity  presumably 
will  not  declare  the  "  filing  fees  "  or  "  wages  "  or  *'  State  priorities  "  superior 
to  valid  liens.  -  The  lien  creditor  is  prior  in  right,  and  should,  therefore, 


passing,  as  of  the  date  of  the  adjudication, 
to  the  trustees  in  bankruptcy,  would  be 
covered  and  affected  by  fixed  and  valid  liens 
resting  thereon.  Hence,  for  the  protection 
of  those  holding  such  valid  liens,  and  lest 
the  rights  of  such  lienholders  should  be- 
come confounded  with  the  rights  of  those 
holding  general  unsecured  demands  against 
the  estate  which  had  been  accorded  priority 
in  payment  by  the  provisions  of  §  64-b  of 
the  act,,  it  was  provided  in  §  67-d,  in  effect, 
that  nothing  appearing  elsewhere  in  the 
act  itself,  no  matter  how  general  and  com- 
prehensive the  language  employed  might 
be,  should  affect  the  validity,  extent,  or 
operation  of  such  liens.  However,  anything 
inhering  in  the  general  principles  of  equity 
or  the  law,  such,  for  example,  as  the  duty 
of  the  property  to  contribute  its  just  pro- 
portion of  the  expense  of  government,  or 
to  pay  its  pro  rata  share  of  the  expenses 
incurred  in  the  preservation  of  the  estate, 
and  such  like  matters,  remain  still  enforce- 
able against  the  estate,  although  covered 
by  fixed  liens  and  against  the  consent  of 
the  holder  of  such  liens,  for  such  expenses 
are  incurred  for  the  protection  of  the  lien- 
holder  and  are  enforceable  for  that  reason 
and  not  because  embodied  in  the  act.  This 
is  the  conclusion  reached  In  re  Cramond 
(D.  C,  N.  Y.),  17  Am.  B.  R.  22,  145  Fed. 
966,  and,  notwithstanding  decisions  ap- 
parently to  the  contrary,  I  am  convinced 
is  the  true  construction  of  the  act." 

10.  Where  a  mortgagee  invokes  the  juris- 
diction of  the  bankruptcy  court  to  enforce 
his  lien,  a  reasonable  fee  for  the  attorney 
of  the  bankrupt,  as  part  of  the  costs  of  ad- 
ministration, is  entitled  to  priority  of  pay- 
jnent  out  of  the  proceeds  of  a  sale  of  the 


mortgaged  property.    Matter  of  Meis  (Ref., 
Ky.),  18  Am.  B.  B,  104. 

11.  Yeatman  v.  Savings  Inst.,  95  U.  S. 
764. 

Liena  first  paid.^*  Judge  Ray  says  in  Re 
Cramond  (D.  C,  X.  Y.),  17  Am.  B.  R.  22, 
^8,  145  Fed.  966:  "  Liens  on  the  property  of 
the  bankrupt,  not  void  or  voidable  under 
some  provision  of  the  law,  whether  obtained 
and  created  by  express  contract  or  by  vir- 
tue of  compliance  with  the  lien  law  of  & 
state,  since  the  amendment  to  the  act,  am 
first  to  be  paid  (excepting  taxes)  subject 
to  abatement  for  commissions  expressly 
allowed  to  referees  and  trustees  on  all  sums 
disbursed  to  creditors  in  toe  one  case  and 
to  any  one  in  the  other." 

The  trustee  in  bankruptcy  is  vested  with 
no  better  right  or  title  to  the  bankrupt's 
property  than  belonged  to  the  bankrupt  at 
the  time  when  the  trustee's  title  accrued. 
York  Manufacturing  Co.  v.  Cassell,  15  Am. 
B.  R.  633,  201  U.  S.  344,  revg.  14  Am.  B. 
R.  52. 

Wages  of  workmen,  clerks,  etc.,  of  baok- 
Tupt,  which,  in  addition  to  the  priority 
given  by  $  64-b (4)  of  the  bankruptcy  act, 
are  given  priority  by  the  laws  of  the  State 
over  every  other  debt  or  claim  in  receive^ 
ship  or  assignment  proceedings,  are  not  en- 
titled to  priority  of  payment  out  of  the 
proceeds  derived  from  a  sale  of  the  prop- 
erty of  the  estate  over  those  having  valid, 
fixed  liens  on  such  property  at  the  date  of 
the  adjudication,  for  the  reason  that  {  67-d 
of  the  bankruptcy  act  provides  that  such 
liens  shall  not  be  affected  by  the  provisions 
of  the  act.  In  re  Yoke  Vitrified  Brick  Co. 
(D.  C,  Kan.),  25  Am.  B.  R.  18,  180  Fed. 
2.S5.  See  also  In  re  Proudfoot  (D.  C, 
W.  Va.),  23  Am.  B.  R.  106,  173  Fed.  733. 
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Tinlesd  directly  benefited  by  the  acts  or  disbursements  for  which  priority  is 
claimed,  be  prior  in  distribution.*^ 

d.  Debts  due  the  United  States.— These  are  entitled  to  priority  of  pay- 
ment. This  follows  from  §  3466i  of  the  Revised  Statutes,^  though  the  words 
are  somewhat  general.  It  even  seems  that  the  United  States  need  not  prove 
its  debt."  and  that  the  doctrine  of  laches  does  not  apply,  any  more  than  to 
any  other  soverign."  Hence,  §  3467,  which  makes  the  trustee  personally 
liable,  if,  with  notice,  he  fails  to  pay  a  debt  due  the  United  States.*®  Being  a 
debt,  the  order  of  payment  is  probably  next  after  taxes,  which  are  not  debts, 
cannot  be  proved  as  such  and  are  not  affected  by  a  discharge."  This  doctrine 
is  ancient  **  and,  even  in  the  absence  of  statutory  provisions,  would  prob- 
ably be  enforced,  the  sovereign  not  being  affected  by  the  provisions  of  a 
statute,  unless  an  intention  so  to  do  therein  appears.  Even  assuming  that 
the  United  States  is  included  Within  the  meaning  of  the  word  "  person  "  aa 
used  in  §  64-b  (5),  it  was  not  intended  thereby  to  subordinate  debts  due  the 
United  States,  which  are  given  priority  by  United  States  Revised  Statutes, 
§  3466;  such  debts  are  prior  to  debts  due  to  wage-earners  given  priority 
under  §  64-b  (4).^* 

e.  Order  of  priority.— (1)  Iir  oenbbai.. —  The  worda  "order  of  payment 
clearly  indicate  that,  after  taxes  and  debts  to  the  United  States,  priority 
<kbfe3  must  be  paid  in  the  order  indicated  in  subsection  6.  If  there  is  not 
sufficient  to  pay*  all  priority  debts,  the  last  class  in  order  abates  first  If 
priority  debts  of  a  given  class,  as  those  specified  in  subdivision  (8),  must 
abate  in  part;  the  order  between  each  of  them  is  fixed  by  general  equity 
rules.**      Taxes,  costs,  and  expenses  of  administration  have  priority  over 

dower,*^ 

(2)  Trust  vunds. —  If  properly  held  hj  ihi»  bankrupt  in  truat  passes  to 


»  » 


IS.  Compare,  generally,  diBCuaeion  under 
Sections  Sixty-seven  and  Seventy  of  this 
work. 

18.  U.  S.  V.  Fisher,  2  Cvanch,  358 ;  Lewis 
V.  U.  S.,  92  U.  S.  618;  In  re  Rosey,  Fed. 
Cas.  12,066;  U.  S.  v.  Griswold,  8  Fed.  496. 
See  also  Matter  of  Bologh  (D.  C,  N.  Y.), 
25  Am.  B.  R.  726,  729,  183  Fed.  825. 

14.  U.  S.  V.  Murphy,  15  Fed.  589;  In  re 
Huddell,  47  Fed.  206;  Lewis  v.  U.  S.,  92 
IJ.  S.  65^. 

Proof  of  debt  is  not  required  where  the 
debt  is  due  the  United  States.  Section 
64-b (5)  is  in  pari  materia  with  U.  S.  Rev. 
Stats.,  SI  3466  and  3467,  and  adds  nothing 
to  the  rights  given  by  those  sections  nor 
takes  anything  away.  In  re  Stoever  (D. 
C,  Pa.),  11  Am.  B*  R.  345,  127  Fed.  394. 
But  see  Guarantee  Title  &  Trust  Co.  v. 
Title  Guaranty  &  Surety  Co.  (Sup.  Ct.),  27 
Am.  B.  R.  873. 

15.  Cooke  V.  U.  S.,  91  U.  S.  389 ;  Hart  v. 
XJ.  S.,  95  U.  S.  316.  It  is  a  long  and  firmly 
established  rule  that  the  sovereign   is  not 


bound  by  a  statute  of  limitations  in  which 
it  is  not  named,  and  the  provision  of  the 
bankrupt  act  requiring  a  claim  to  be  proved 
within  a  year  is  a  plain  limitation  on  the 
creditor's  remedy.  In  re  Stoever  (D.  C, 
Pa.),  11  Am.  B.  R.  345,  349,  127  Fed.  394. 

16.  U.  S.  V.  Barnes,  31  Fed.  705. 

17.  Compare  In  re  Cleanfast  Hosiery  Co. 
(Ref.,  N.  Y.),  4  Am.  B.  R.  702. 

18.  Field  v.  U.  S.,  9  Pet.  182. 

19.  Title  Guaranty  &  Surety  Co.  v.  Guar- 
antee Title  &  Trust  Co.  (C.  C.  A.,  3d  Cir.), 
23  Am.  B.  R.  340,  174  Fed.  385,  revg.  22 
Am.  B.  R.  851. 

20.  In  re  Burke  (Ref.,  Ohio),  6  Am.  B. 
R.  502.  For  the  order  of  priority  and  the 
apportionment  of  an  estate  insuifficient  to 
pay  preferred  claims,  see  Matter  of  Grig- 
nard  Lith.  Co.  (D.  C,  N.  Y.),  19  Am.  B. 
R.  743,   155  Fed.  699. 

21.  In  re  Forbes  (Ref.,  Ohio),  7  Am.  B. 
R.  42,  holding  that  the  wife  of  a  bankrupt 
is  entitled  to  her  inchoate  right  of  dower  in 
his  real  estate,  and  if  she  consents  to  the 
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the  trustee  in  bankruptcy  it  will  be  subject  to  the  interest  of  the  beneficiaries 
therein;  but  such  beneficiaries  will  not  be  entitled  to  priority  of  payment 
unless  they  can  trace  the  trust  property,  in  its  original  or  some  substituted 
form,  in  the  estate  whidi  comes  into  the  hands  of  the  trustee."*  Money  due 
from  a  bankrupt  as  trustee,  and  which  cannot  be  distinguish^  from  anv 
other  money  in  his  possession  or  under  his  control,  or  which  is  due  from  hiro 
only  because  he  has  used  trust  funds  for  his  own  purposes,  or  has  otherwise 
misapplied  them,  cannot  be  considered  as  property  held  by  the  bankrupt  ia 
triist.^ 

f.  Practice.— Priority  should  be  specifically  claimed.*  This  is  usuallv 
done  by  a  sentence  to  that  effect  and  giving  the  grounds  of  the  claim,  inserted 
in  the  proof  of  debt.  If  not  claimed,  it  will  be  deemed  waived ;  though 
amendment  setting  up  the  claim  will  usually  be  allowed.  It  is  not  lost  even 
if  a  claim  is  not  made  until  after  the  first  dividend ; "  nor  although  the  claim 
of  priority  is  not  made  until  after  the  expiration  of  a  year  from  the  date  of 
the  adjudication,  and  the  claimant  voted  at  the  election  of  trustee.^  It  is 
not  sufficient  to  state  in  the  proof  of  claim,  that  the  debt  therein  mentioned 
is  "  preferred  "  or  is  "  a  preferred  claim."  **  The  act  does  not  contemplate 
that  taxes  assessed  upon  the  bankrupt's  real  property,  and  which  are  matters 
of  public  record,  shall  be  proved  like  an  ordinary  debt."     Allegations  in  a 


dale  of  the  same  free  from  her  dower,  Bhe 
is  entitled  to  the  value  of  guch  dower  as 
fixed  by  the  laws  of  the  State  of  the  bank- 
rupt's residence. 

28.  Deere  Plow  Co.  v.  McDavid  (C.  C.  A., 
ith  Cir.),  14  Am.  B.  R.  553.  137  Fed.  802. 

Beneficiary  of  trust  fund. —  In  the  case 
of  Spokane  Co.  v.  First  Nat.  Bank,  16  C. 
C.  A.  81,  68  Fed.  979,  in  disposing  of  a 
similar  question,  the  court  said :  *'  We  are 
unable  to  assent  to  the  proposition  that, 
because  a  trust  fund  has  been  used  by  the 
insolvent  in  the  course  of  his  business,  the 
general  creditors  of  the  estate  are  by  that 
amount  benefited,  and  that,  therefore,  equi- 
table considerations  require  that  the  owner 
of  the  trust  fund  be  paid  out  of  the  estate 
to  their  postponement  or  exclusion.  .  .  . 
Both  the  settled  principles  of  equity  and  the 
weight  of  authority  sustain  the  view  that 
£he  plaintiff's  right  to  establish  his  trust 
and  recover  his  fund  must  depend  upon  his 
ability  to  prove  that  his  property  is  in  its 
original  or  a  substituted  form  in  the  hands 
of  the  defendant." 

Saa.  In  re  Dorr  (0.  0.  A.,  9th  Cir.),  28 
Am.  B.  R.  505,  citing  In  re  Richard  (D.  C, 
Tenn.),  4  Am.  B.  R.  700,  104  Fed.  792;  In 
re  Marsh  (D.  C,  Conn.),  8  Am.  B.  R.  576, 
116  Fed.  396:  In  re  Mulligan  (D.  C,  Mass.), 
9  Am.  B.  R.  8,  U6  Fed.  715. 

83.  Landlord's  claim  for  rent  in  arrears.— 
iVhere,  in  Pennsylvania,  a  landlord  makes 
no  objection  to  a  sale  in  bulk  of  a  bank- 
rupt tenant's  liquor  license,  stock,  fixtures 
md  lease  and  accepts  the  purchaser  as 
tenant,  and  permits  him  to  occupy  the 
premises  as  the  bankrupt's  successor  under 
the  lease  the  landlord's  claim  for  priority 
of  payments,  from  the  proceeds  of  sale  for 


a  balance  of  rent  which  had  accrued  before 
the  filing  of  th<>  petition  in  bankruptcy 
against  the  bankrupt'  will  be  disallowed. 
In  re  McFadgen  (D.  C.  Pa.),  19  Am.  B.  R. 
481,  156  Fe<l.  715;  KaVser  v.  Wessel  (C.  f. 
A.,  3d  Cir.),  12  Am.  B.*  R.  126,  128  Fed. 221. 

84.  In  re  Scott  (D.  C,  Tex.),  2  Am.  B.  R. 
324,  96  Fed.  607,  holding  that,  the  fact  that 
the  claim  for  an  attorney's  fee  was  not  pre- 
sented until  after  the  declaration  of  the  fir^t 
dividend  does  not  destroy  its  right  to  prior- 
ity of  payment  out  of  any  funds  on  hand 
when  the  claim  is  properly  proved  and  al- 
lowed. 

85.  Time  to  claim  priority  under  State 
laws.—- Creditors  who  establish  claims  giv- 
ing them  a  preference  in  the  distribution  of 
assets  by  virtue  of  a  statute  giving  priority 
to  those  who  shall  furnish  materials  or 
supplies  to  manufacturing  corporations  do- 
ing business  in  the  State,  are  entitled  to 
priority  of  payment,  though  they  make  no 
special  claim  tnerefor  until  after  the  ex- 
piration of  the  year  from  the  date  of  the 
adjudication  in  bankruptoy,  though  inad- 
vertently they  voted  at  the  election  for 
trustee,  without  objection.  In  re  Ashland 
Steel  Co.  (C.  C.  A.,  6th  Cir.),  21  Am.  B.  R. 
834,  168  Fed.  679. 

26.  In  re  Dunn  (D.  C,  N.  Y.),  25.  Am. 
B.  R.  103,  181  Fed.  701,  so  holding  in  re- 
spect to  a  claim  which  merely  stated  that 
it  is  for  "  wages  due  deponent  as  clerk  and 
manager  and  is  a  preferretl  claim:  "  the 
claim  should  have  shown  that  such  wages 
were  earned  in  the  employ  of  the  bankrupt 
within  three  months  before  the  commence- 
nient  of  bankruptoy  proceedings. 

27.  In  re  Prince  &  Walter  (D.  C.  Pa.), 
12  Am.  B.  R.  675,  131  Fed.  546;  In  re  Har- 
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petition  relating  to  an  alleged  priority  are  not  to  be  taken  as  optima  facie 
true,  for  the  purpose  of  establishing  such  priority,  in  the  absence  of  evidence 
for  or  against  the  facL^®  A  priority  debt  duly  proved  and  allowed  should 
not  be  ordered  paid  until  it  appears  that  there  will  be  enough  assets  to  pay  in 
full  all  like  debts  of  the  same  and  higher  classes. 

n.  pa7me;nt  of  taxes. 

a.  In  general.'-^  Subsection  a  requires  the  court  to  order  the  trustee  to  pay 
all  taxes  "  legally  due  and  owing  by  the  bankrupt  to  the  United  States,  State, 
county,  district  or  municipality  in  advance  of  the  payment  of  dividends  to 
creditors."  The  present  law  is  somewhat  broader  than  its  predecessor, 
which  required  payment  in  full  only  of  taxes  due  the  United  States  or  the 
State.  The  subsection  is  explicit  and  needs  little  explanation.  The  words 
"  taxes  legally  due  and  owing  by  the  bankrupt  "  and  "  in  advance  of  the  pay- 
ment of  dividends  to  creditors  "  should  be  noted.  In  spite  of  them,  the 
tendency  has  been  to  construe  subsection  a  as  putting  taxes  in  a  different 
and  really  higher  class  than  the  debts  enumerated  in  subsection  h;  this  is 
probably  the  law. 

b.  Construction  and  effect. —  Construed  strictly,  the  words  of  this  suV 
section  lead  to  the  result  that  taxes  must  be  paid  in  any  event.  The  right  of 
priority  exists  even  if  the  property  on  which  taxes  were  assessed  never  came 
into  the  possession  of  the  trustee.^  The  court  will  not  favor  any  evasion 
of  this  law  by  giving  a  too  literal  construction  to  its  words.^  State  taxes 
are  not  given  priority  over  **  the  actual  and  necessary  cost  of  preserving  the 
estate  subsequent  to  the  filing  of  the  petition."  *^    But  a  claim  for  taxes  due 


▼ey  (D.  a.  Pa.),  10  Am.  B.  R.  567,  122 
Fed.  745,  holding  thai  the  adjudication 
of  an  owner  of  real  estate  does  not  af- 
feet  the  liea  of  a  municipality  for  un- 
paid taxes  nor  impose  upon  the  city 
the  duty  of  proving  its  claim  as  an  ordi- 
nary  creditor  must  do,  but  the  amount  of 
the  taxes  must  be  paid  out  of  the  fund 
realized  at  a  trustee's  sale  of  the  property 
in  advance  of  payment  of  dividends  to 
creditors. 

28.  In  re  Jones  (D.  C,  Mich.),  18  Am. 
B.  R.  206,  151  Fed.  108. 

29.  City  of  Waco  v.  Bryan  (C.  C.  A.,  5th 
Cir.),  11  Am.  B.  R.  481,   127  Fed.  79. 

AH  taxes  to  be  paid. —  In  the  case  of  City 
of  Chattanooga  v.  HUl  (0.  C.  A.,  6th  Cir.), 
15  Am.  B.  R.  195,  139  Fed.  600;  Judge  Lur- 
ton,  in  referring  to  §  64-a,  said :  "  Congress 
evidently  meant  that  the  sovereign  should 
neither  be  postponed  nor  delayed  in  the 
collection  of  taxes,  and  therefore  provided 
that  the  trustee  should  pay  all  taxes  due 
and  owing  by  the  bankrupt  in  advance  of 


dividends.  The  law  means  that  the  trustee 
shall  do  what  the  bankrupt  might  have 
done  and  what  good  citizenship  required 
him  to  do.  The  opinions  of  the  courts  are 
not  agreed  about  this  matter,  and  there 
are  holdings  which  limit  this  direction  to 
pay  '  all  taxes  due  and  owing  by  the  bank- 
rupt' to  such  taxes  as  constitute  a  lien 
upon  the  bankrupt's  estate  in  the  hands  of 
the  trustee  and  remit  the  sovereign  to  the 
enforcement  of  any  lien  which  it  may  have 
against  property  which  the  trustee  relin- 
quished to  the  lien  creditors." 

30.  The  manifest  intent  of  the  law  is 
that,  while  the  estate  is  in  the  hands  of  the 
trustee,  his  custody  shall  not  constitute  a 
barrier  to  prevant  the  collection  of  taxes 
which  would  be  collectible  under  the  law  if 
the  property  had  remained  in  the  posses- 
sion  and  control  of  the  bankrupt  himself. 
In  re  Conhaim  (D.  C,  Wash.),  4  Am.  B. 
R.  58:,  100  Fed.  268. 

31.  Taxes  not  prior  to  cost  of  preservinc 
estate.—  In  the  case  of  State  of  New  Jersey 
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the  United  Stated  is  entitled  to  priority  of  payment,  to  the  exclusion  of  all 
reasonable  expenses  of  administration.^ 

0.  Court  to  determine  amount  and  legality. — Subsection  a  provides  expressh 
that  "  in  case  any  question  arises  as  to  the  amount  or  legality  of  any  such 
tax,  the  same  shall  be  heard  and  determined  by  the  court."  This  authorizes 
the  court  to  inquire  as  to  whether  the  tax  is  a  valid  claim.  While  a  State 
court  may  construe  a  tax  statute  and  define  its  meaning,  it  is  for  the  Federal 
court  to  determine  whether  a  tax  is  thereby  created  within  the  meaning  of  a 
Federal  statute  giving  a  preference  to  taxes.^    The  finding  of  a  State  or 


V.  Lovell  (C.  C.  A.,  3d  Cir.),  24  Am.  B.  R. 
562,  179  Fed.  321,  affg.  23  Am.  B.  R.  401, 
Judge  Buffington  said:  "Now,  while  the 
relative  order  in  which  suhdivisions  '  a ' 
and  'h'  are  placed  is  not  happy,  and  in- 
deed tends  to  mislead,  yet  the  general  in- 
tent of  the  section  is  clear.  In  subdivi- 
sion '  b '  we  find  the  general  scheme  of 
awarding  priority  in  advance  of  dividend 
creditors.  That  subdivision  makes  provi« 
8 ion  for  paying  such  costs,  fees,  and  liens 
as  are  therein  provided,  and  if  there  are 
no  outstanding  taxes  the  fund  is  then  paid 
to  creditors.  But  before  paying  creditors, 
-  subdivision  '  a '  intervenes  and  makes  pro- 
vision for  what,  if  omitted,  has  often  proved 
a  hardship,  if  not  indeed  an  abuse  in  the 
fiettlement  of  decedent  and  insolvent  es- 
tates, viz.,  delay  in  payment  of  taxes.  Tax 
collectors  whose  power  to  distrain  lapsed 
when  the  estate  passed  into  the  custody  of 
the  law,  or  who  were  left  to  come  in  as 
general  creditors,  were  subjected  to  trying 
delays.  Obviously  subdivision  'a'  meant 
that  this  delay  should  not  occur,  and  there- 
fore provided  that,  *  in  advance  of  pay- 
ment of  dividends  to  creditors,'  '  the  court 
shall  order  the  trustee  to  pay  all  taxes 
legally  due  and  owing  by  the  bankrupt  to 
the  United  States,  State,  county,  district 
or  municipality/  and,  to  prevent  delay  from 
questions  concerning  such  taxes,  it  pro- 
vided, *  in  case  any  question  arises  as  to 
the  amount  or  legality  of  any  such  tax, 
the  same  shall  be  heard  and  determined  by 
the  court.*  And  yet  in  case  the  court  had 
to  take  testimony,  or  order  a  referee  to 
determine  the  legality  of  such  tax,  the  ad- 
judged tax  would,  under  the  construction 
here  contended  for,  absorb  the  whole  fund 
and  leave  unpaid  the  agency  by  which  its 
payment  Was  effected.  Now,  whether  the 
*  creditors '  referred  to  in  the  phrase,  *  in 
advance  of  the  payment  of  dividends  to 
creditors,'  places  the  payment  of  taxes 
ahead  of  dividend  creditors  alone,  or  places 
it  also  ahead  of  those  creditors  who,  under 


subdivisions  4  and  5  of  clause  '  b,'  are  paid 
in  full,  is  a  question  not  before  u».  It 
suffices  to  say  that  on  the  question  that  U 
before  us,  namely,  whether  the  taxes  of  a 
State  are,  under  clause  '  a,'  given  priority 
over  *  the  actual  and  necessary  cost  of  pre- 
serving the  estate  subsequent  to  the  filinfr 
of  the  petition,*  we  are  clear  they  are  not" 

But  it  has  been  said  that  "  taxes,  as  a 
class,  are  thus  put  at  the  head  of  everr- 
thing  —  even  above  the  expense  of  preaerv- 
ing  the  estate,  or  the  cost  of  administering 
it."  In  re  Prince  &  Walter  (D.  C,  Pa.),  12 
Am.  B.  R.  675,  131  Fed.  546.  "  By  this 
legislation  (Bankr.  Act,  §  64-a)  Congress 
seems  to  have  placed  valid  and  subsisting 
taxes  in  a  class  by  themselves  and  of  the 
highest  rank."  In  re  Weissman  (D.  C, 
Conn.),  34  Am.  B.  R.  150.  178  Fed.  115. 

38.  In  re  Prince  &  Walter    (D.  C,  Pa.'. 
12  Am.  B.  R.  675,  131  Fed.  546;  In  re  Weiss 
(D.  C,  N.  Y.),  20  Am.  B.  R.  247,  159  Fed. 
295. 

88.  Determination  of  amount  and  legality 
of  tax.— Under  the  provisions  of  |  64-a. 
any  question  as  to  the  amount  or  legality 
of  a  tax  shall  be  heard  and  determined  hy 
the  bankruptcy  court.  In  re  Otto  Freund 
Arnold  Yeast  Co.  (D.  C,  N.  Y.),  24  Am. 
B.  R.  458,  178  Fed.  305.  In  this  case  a 
personal  property  tax,  assessed  against  a 
bankrupt  corporation  on  the  tax  lists  of  a 
city,  became  a  lien  at  a  time  when  the  cor- 
poration was  hopelessly  insolvent  and 
shortly  before  the  petition  in  bankruptcy 
was  filed  and  its  adjudication  as  a  bank- 
rupt It  was  held  that,  although  the  statu- 
tory legality  of  the  tax  from  the  stand- 
point of  regularity  could  not  be  raised. 
that  under  §  64-a  a  claim  for  the  taxes 
against  the  estate  of  the  bankrupt  corpora- 
tion should  be  disallowed  on  the  grounds 
that  the  property  supposed  to  be  talced  did 
not  actually  exist. 

The  case  of  New  Jersey  v.  Anderson,  203 
U.  S.  483,  17  Am.  B.  R.'64,  determines  the 
meaning  of  §  64-a,  and  approves  of  the  dis* 
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local  board  as  to  the  amount  of  the  tax  does  not  conclude  the  couxt.^  The 
priority  accorded  to  any  tax  legally  due  and  owing  is  qualified  by  leaving  it 
open  to  the  trustee  to  question  or  inquire  into  not  only  the  le^gality  of  the 
tax,  but  also  its  amount^  even  if  otherwise  Ic^al.^^  If  the  taxes  are  legal 
and  binding  they  must  be  paid  although  long  overdue.^* 

d.  Taxes  not  d^bts  and  need  not  be  proved. —  Taxes  are  not^  in  a  strict  sense^ 
debts,^"  although,  they  are  within  the  meaning  of  a  definition  of  a  debt  83- 
contained  in  §  1  (9)  (11).^®  ,But  they  are  not,  in  any  eve^t,  to  be  proved 
like  other  debts ^  this  subsectiqai  m.akes.it  the  duty  of  the  trustee, to  pay  them 
whether  they  are  proved  or.  npt.^ 


allowance  of  such  part  of  a  tax  as  may  have 
been  assessed  on  non-taxable  or  non-existing 
property,  even  if  regularly  assessed  and 
beyond  dispute  under  the  State  law.  The 
Supreme  Court  says: 

"  Coming  to  the  speeific  objectioms  to  t^e 
claim  for  the  year  1902,  the  claim  was  pre- 
sented  upon  the  basis  of  $40,000,000  of 
outstanding  capital  stock,  Svhen  in  fact 
there  was  only  $10,000,000  of  such  stock; 
the  assessment  by  the  State  board  being 
upon  the  former  sum  and  made  upon  the 
failure  of  the  corporation  to  i*eport.  But 
we  do  not  think  the  finding  of  the  State 
board  is  conclusive.  The  tax  is  t6  b^  as- 
sessed upon  capital  actually  outstanding. 
It  may  well  be  doubted  whether  the  board 
had  power  to  tax  any  other  stock.  But,  be 
that  as  it  may,  §  64-a  specifically  provides 
that,  in  case  any  question  arises  as  to  the 
amount  or  legality  of  taxes,  the  same  shall 
be  heard  and  determined  bv  the  court,  with 
a  view  to  ascertaining  the  amount  really 
due.  We  do  not  think  it  was  the  intention 
of  Congress  to  conclude  the  bankruptcy 
courts  by  the  findings  of  boards  of  this 
cbaracter,  and  that  the  claim  should  have 
been  upon  the  basis  of  the  capital  actually 
outstanding." 

34.  State  of  New  Jersey  v.  Anderson,  203 
U.  S.  483,  17  Am.  B.  R.  63;  Matter  of  Sel- 
wyn  Importing  Co.  (Ref.,  N.  Y.),  18  Am. 
B.  R.  190. 

85.  Matter  of  Selwyn  Importing  Co. 
(Ref.,  X.  Y.),  18  Am.  B.  R.  190.  In  this 
case  the  referee  said :  "  I  do  not  think 
the  trustee  is  confined  to  equitable  reme- 
dies which  may  be  provided  by  statutes  of 
the  State.  He  is  clothed  by  §  64-a  with 
independent  equitable  power  to  question 
the  amount  of  the  tax,  irrespective  of  the 
State  remedies." 

36.  In   re  WeiSsman    (D.   C,  Conn.),  24 

Am.  B.  R.  150,  178  Fed.  115,  holding  that 

•  taxes  which  were  collectible  from  the  bank- 


rupt prior  to  adjudication  are  entitled  to 
priority  even  though  the  tax  collectors  have 
been  guilty  of  gross  laches  in  allowing  the 
taxes  to  remain  unpaid  for  a  period  of 
twelve  years  and  the  payment  of  such 
taxes  would  take  a  large  part;  if  not  all,  of 
the  money  which  would  otherwise  be  avail- 
able for  payment  of  dividends  on  the  gen- 
eral claims. 

37.  A  tax  is  not  strictly  a  debt. — It  lacka 
the  nature  of  a  debt  in  that,  though  for 
a  sum  certain,  it  is  not  founded  upon  any 
agreement  or  assent  of  the  person  or  per- 
sons against  whom  it  is  assessed,  but  is  a 
burden  for  public  purposes  imposed  in 
invitum.  As  an  obligation  or  duty  created 
by  statute  to  pay  money,  however,  it  is 
quasi-contractual,  although  there  may  he 
difficulty  as  to  the  remedy  for  its  enforce- 
ment in  a  given  case.  In  re  United  Button 
Co.  (D.  C,  Del.),  15  Am.  B.  R.  390,  400, 
140  Fed.  495;  Lane  Co.  v.  Oregon,  7  Wall. 
(U.  S.)  71;  State  of  New  Jersey  v.  Ander- 
son, 203  U.  S.  483,  17  Am.  B.  R.  63,  69. 

The  annual  license  fee  or  franchise  taz^ 
required  by  the  statute  of  New  Jersey  to 
be  paid  by  corporations  upon  their  out- 
standing capital  stock,  for  the  privilege  of 
existence  and  the  continued  right  to  exer- 
cise their  franchises  is  a  "tax"  within 
the  meaning  of  J  64-a  and  not  a  debt. 
State  of  New  Jersey  v.  Anderson,  203  U.  S. 
483,  17  Am.  B.  R.  63. 

38.  In  re  Fisher  &  Co.  (D.  C,  N.  J.),  17 
Am.  B.  R.  404,  411,  148  Fed.  907. 

89.  In  re  Prince  ft  Walter  (D.  C,  Pa.), 
12  Am.  B.  R.  679,  131  Fed.  546;  In  re  Har- 
vey (D.  C,  Pa.),  10  Am.  B.  R,  567,  122 
Fed.  745:  Hecox  ▼.  County  of  Teller  (C.  C. 
A.,  8th  Cir.),  28  Am.  B.  R.  525. 

Proof  of  debt  for  taxes  not  required. — 
In  re  Fisher  &  Co,  (D.  C,  N.  J.),  17  Am. 
B.  R.  404,  412,  148  Fed.  907,  the  court  said: 
"  Of  course,  a  tax  is  provable  in  bankruptcy. 
It  thus  appears  that  taxes  l^ally  due  and 
owing  by  the  bankrupt  must  be  paid  before 
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e.  Payment  out  of  p];oce^ds  of  sale — But  it  has  been  held  that  if  the  tax 
is  by  law  made  a  lien  or  charge  on  the  bankrupt's  property,  the  same  equitable 
principle  which  denies  to  the  individual  whose  debt  is  fully  secured  the  right 
to  share  in  the  general  fund  applies  to  the  tax  claimant,*®  and  if  the  property 
subject  to  the  tax  is  sold  the  tax  should  be  paid  out  of  the  proceeds  before  any 
part  thereof  is  distributed  to  general  creditors.**  This  is  especially  true 
when  the  payment  would  inure  solely  to  the  benefit  of  a  secured  creditor.^ 
The  weight  of  authority  seems,  however,  to  sustain  the  view  that  the  taxes 
whether  a  lieli  or  not  are  to  be  paid  before  any  distribution  is  to  be  made  to 
<5reditor8.*^  If  the  greater  part  of  the  bankrupt's  property  upon  which  the 
tax  was  assesed  is  covered  by  a  mortgage,  the  sale  of  which  did  not  satisfy 
the  lien  of  the  mortgage,  the  tax  must  nevertheless  be  paid  from  the  proceeds 
of  the  remaining  estate  of  the  bankrupt**  Where  real  property  which  is 
subject  to  a  tax  lien  is  sold  divested  of  that  lien,  under  an  order  of  the  court, 
the  purchaser  acquires  a  clear  title  and  the  claim  for  taxes  has  priority  over 


distribution  to  creditors,  and  the  injunc- 
tion of  §  64  is  that  the  court  '  shall  order ' 
the  trustee  to  pay  them.  It  seems  to  be 
the  duty  of  the  court  to  require  such  pay- 
ment, even  though  no  claim  for  the  same 
shall  have  been  presented  in  the  manner  or 
within  the  time  prescribed  by  the  bank- 
ruptcy act  for  the  filing  of  claims.  It  is  true 
that  §  64  does  not,  in  express  words,  refer 
to  taxes  assessed  or  becoming  due  after  the 
institution  of  bankruptcy  proceedings.  But 
it  is  settled  law  that  the  bankrupt's  estate 
is  taxable  while  it  is  in  the  hands  of  the 
bankrupt's  trustees." 

In  Swarts  v.  Hammer  (C.  C.  A.,  8th 
Cir.),  9  Am.  B.  R.  691,  120  Fed.  256,  56 
C.  C.  A.  92,  affd.  194  U.  S.  441,  11  Am. 
B.  R.  708,  it  was  held  that  a  Federal  court 
will  always  order  and  direct  the  payment 
of  taxes  duly  assessed  on  property  in  the 
possession  of  its  officers,  and  treat  the 
same  as  a  preferred  claim  against  the 
estate  or  fund  which  is  in  process  of  ad- 
ministration. 

40.  But  see  In  re  Stalker  (D.  C,  N.  Y.), 
10  Am.  B.  R.  709,  123  Fed.  961,  holding 
that,  where  land  of  a  bankrupt,  of  lesa 
value  than  both  a  mortgage  and  unpaid 
taxes,  is  sold  to  third  parties  upon  a  fore- 
closure of  the  mortgage,  subject  to  the 
taxes,  the  municipality  is  not  entitled  to 
priority  of  payment  of  the  taxes. 

41.  Ib  re  Harvey  (D.  C,  Pa.),  10  Am. 
B.  R.  567.  122  Fed.  745;  In  re  Clark  Coal 
&  Coke  Co.  (D.  C,  Pa.),  22  Am.  B.  R. 
843,  173  Fed.  658,  holding  that,  where  the 
real  estate  of  a  l>ankrupt  is,  by  order  of 
fihe  court,  sold  free  and  discharged  of  all 


liens,  the  amounts  due  for  county  taxes  at 
the*  time  of  the  sale  are  entitled  to  due 
priori tv  of  payment  from  the  proceeds  of 
sale;  fn  re  Oxlev  (D.  C,  Wash.),  30  Am. 
B.  R.  406. 

48.  In  re  Veitch  (D.  C,  Conn.),  4  Am. 
B.  R.  112,  101  Fed.  251. 

43.  I-n  re  Hollenfeltz  (D.  C,  Iowa),  2 
Am.  B.  R.  499,  94  Fed.  629;  In  re  Hilll)erg 
(Ref.,  Pa.),  6  Am.  B.  R.  714. 

Payment  by  trustee  where  property  is 
sold.— When  goods  have  been  sold  by  the 
trustee  and  the  vendees  resist  payment  of 
the  taxes  thereon,  under  a  State  revenue 
law,  on  the  ground  that  the  taxes  accrued 
before  the  sale  to  them,  the  trustee  will 
not  be  ordered  to  pay  such  taxes  upon 
their  petition,  but  wilf  be  ordered  to  have 
the  goods  assessed  at  a  fair  valuation  in 
his  name  as  trustee  and  pay  the  amount 
which  can  be  legally  assessed  thereon.  In 
re  Conhaim  (D.  C,  Wash.),  4  Am.  B.  R. 
58,  100  Fed.  268. 

Taxes  on  exempt  property. —  The  trusteo 
must,  at  the  request  of  the  bankrupt,  pay 
the  taxes  legally  owing  by  such  bankrupt 
even  tliough  assessed  against  property 
which  is  set  off  as  exempt  and  though  the 
said  taxes  are  a  lien  upon  and  enforeeabie 
against  the  exempt  property,  and  their  pay- 
ment would  exhaust  the  fund  otherwise 
going  to  the  general  creditors.  In  re  Til- 
den  (D.  C,  Iowa),  1  Am.  B.  R.  300,  91 
Fed.  500;  In  re  Baker  (Ref.,  Tex.),  1  Ant 
B.  R.   526. 

44.  Chattanooga.  City  of,  v.  Hill  (C  C- 
A.,  6th  Cir.),  15  Am.  B.  R.  195,  139  Fed. 
600. 
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the  claima  of  general  creditors  against  the  other  assets  in  the  hands  of  the 
triLSitee.^  The  right  to  priority  of  payment  out  of  the  bankrupt's  e&tate  exietB 
although  the  property  is  sold  at  a  tax  sale  prior  to  the  bankrupt's  adjudication 
and  bid  in  by  the  county  treasurer  becfause  no  other  bid  was  received,  owing 
to  existing  incumbrances  against  the  property.** 

f.  Taxes  entitled  to  priority.— (1)  In  gbnebal. —  The  word  "  tax"  is  not 
used  in  a  restricted  or  narrow  sense  but  is  intended  to  include  all  obligations 
imposed  by  the  State  and  general  governments  under  their  restrictive  taxa- 
tion or  police  powers  for  governmental  or  public  purposes.  That  a  tax  so 
imposed  may  not  be  a  general  property  tax  does  not  deprive  it  of  the  char- 
acter of  a  tax,  Idany  taxes  are  imposed  under  the  name  of  license  fees, 
franchise  taxes  or  taxes  for  special  purposes  under  some  other  name,  and 
are  therefore  special  taxes,  but  they  are  nevertheless  taxes  imposed  for  a 
public  purpose  no  matter  what  the  name  under  which,  they  are  levied  or 
imposed  and  are  clearly  within  the  meaning  of  the  term  '*  tax  "  as  used  in 
thia  section.**  A  tax  imposed  uipon  retail  dealers  in  cigarettes  in  addition 
to  the  other  taxes  is  within  this  section,*''  A  claim  against  a  -defaulting  tax 
<x>llector  is  not  a  debt  for  J^  taxes."  ^  A  debt  due  the  State  on  a  jud^ent 
for  a  fine  is  not  entitled  to  priority.** 

(2)  Federal  courts  to  determine  question. —  The  interpretation  and 
meaning  of  the  word  "  tax  "  is  to  be  determined  ultimately  by  the  Federal 
courts.^  The  question  as  to  whether  or  not  a  charge  is  a  tax  and  entitled  to 
preference  under  this  subsection  is  one  to  be  decided  by  the  Federal  court 
in  its  administration  of  the  bankrupt  act;^^  although  the  decisions  of  the 


4S.  In  re  Prince  A  Walter  (D.  C,  Pa.),  12  Am. 
B  R,  675.  131  Fed.  646.  But  see  In  re  Oxley  fD. 
C.  Wash.).  30  Am.  B.  R.  406,  holding  that  where 
after  taxes  had  been  lawfully  asBessed  against 
the  property  of  a  bankrupt,  eight-ninths  of  such 
property  was  taken  under  mortgage  foreclosure, 
leaving  only  enough  to  pay  the  costs  and  expenses 
of  administration,  the  payment  of  such  taxes  will 
not  be  decreed  to  the  exclusion  of  the  costs  oC 
administration,  but  an  effort  should  be  made  to 
secure  the  payment  of  the  taxes  from  the  mort- 
gaged property,  the  lien  of  the  county  not  having 
been  lost  by  the  foreclosure. 

The  rellnqvlsltmeiit  of  the  property 
upon  which  the  taxes  were  levied,  to  the  holder 
of  an  incumbrance  thereon,  with  the  consent  of 
the  bankruptcy  court  in  a  proceeding  to  which 
the  county  was  not  a  party,  does  not  destroy  the 
county's  right  to  a  preferential  payment.  Hecox 
V.  County  of  Teller  (C.  C.  A-,  8th  Cir.),  28  Am. 
B.  R.   525. 

4fta.  Hecox  v.  County  of  Tellei*  <C.  C.  A.,  ttli 
Clr.).  28  Am.  B.  R.  626. 

46.  In  re  Lange  Co.  (D.  C,  Iowa),  20  Am.  B.  R. 
478,  139  Fed.  588.  See  In  re  Wyoming  Valley  Ice 
Co.  (D.  C.  Pa.),  21  Am.  B.  R.  1.  185  Fed.  78». 

Character  of  tnx.—  The  bankruptcy  act  does 
not  make  any  dlstincMon  as  to  the  character  of 
the  tax  which  is  imposed.  A  license  fee  or  fran- 
chise tax  imposed  by  the  State  is  recognised  by 
the  Federal  courts  as  a  tax.  First  Nat.  Bank  v. 
Aultman  (Ref.,  Ohio),  12  Am.  B.  R.  12,  14. 

47.  In  re  lAnge  Co.  (D.  C,  Iowa),  20  Am.  B.  R. 

478.  169  Fed.  586. 

48.  In  re  Waller  iV.  C,  Md.),  15  Am.  B.  R.  753. 
142  Fed.  883.    As  to  taxes  payable  by  tax  collector 


on  his  own  property,  see  In  re  Porterfleld  (O.  C, 
W.   Va.),   15  Am.   B.  R.  11,   138  Fed.   192. 

48.  In  re  Alderson  (D.   C.   W.   Va.),  8  Am.   B. 
R.   544.   98  Fed.   5S8. 

SO.  In  re  Lange  Co.  (D.  C,  Iowa),  20  Am.  B.  R. 
478.    159  Fed.  586. 

61..  Federal  court*  to  determiae 
vrhether  charare  Is  a  tax.—  In  the  case  of 
New  Jersey  v.  Anderson,  208  U.  S.  483.  17  Am.  B. 
R.  64.  68,  the  court  said:  "  The  Bankruptcy  Act 
is  a  Federal  statute,'  the  ultimate  interpretation 
of  which  ta  in  the  Federal  courts.  It  is  doubtless 
true  .  .  .  that,  if  the  highest  court  of  the  State 
should  decide  that  a  given  statute  imposed  no  tax 
witbin  the  meaning  of  the  law  as  Interpreted  by 
it.  a  Federal  court,  in  passing  upon  the  Bank- 
ruptcy Act.  would  not  compel  the  State  to  accept 
a  preference  froiu  the  bankrupt's  estate  upon  a 
different  view  of  the  law.  Conceding  that  the 
doctrine  that  the  meaning  of  a  statute  is  a  State 
question,  except  where  rights,  the  subject  of  ad- 
judication in  the  Federal  courts,  have  accrued 
before  its  construction  by  the  State  court,  or  the 
question  of  contract  within  the  protection  of  the 
Federal  Constitution  Is  involved,  still  a  State 
court,  while  entitled  to  great  consideration,  can- 
not conclusively  deolda  that  to  be  a  tax  within 
the  meaning  of  a  Federal  law,  providing  for  the 
payment  of  taxes,  which  is  not  so  in  fact.  The 
section  (64-a)  itself  declarea  that,  in  cases  of  dis- 
putes as  to  the  amount  or  legality  of  any  such 
tax.  they  shall  be  heard  and  determined  by  the 
court.  The  State  court  may  construe  a  statute 
and  define  its  meaning,  but  whether  its  construc- 
tion creates  a  tax,  within  the  meaning  of  a 
Federal  statute  giving  a  preference  to  taxes,  is 
a  Federal  question,  of  ultimate  decision  in  this 
court** 
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courts  of  the  States  where  the  tax  is  payable  should  be  given  well-nigh  con- 
trolling force.^ 

(3)  Local  assessment;  watee  kents. — An  assessment  levied  for  a  local 
improvement  is  a  tax  entitled  to  priority  of  payment.^  An  annual  water 
rent  due  to  a  municipality  is  a  tax  within  the  meaning  of  this  section.** 
But  the  failure  of  a  lessee  to  comply  with  a  covenant  in  his  lease  to  pay  water 
rents  or  charges  has  been  held  not  to  give  the  lessor  or  the  municipality  a 
claim  to  priority  of  payment  out  of  the  funds  of  the  estate  of  the  bankrupt 
lessee,*"* 

(4)  License  fees,  peanohise  and  oorporation  taxes. —  An  annual 
license  fee  or  franchise  tax,  required  to  be  paid  by  a  corporation  as  a  con- 
dition  of  its  continued  existence  and  based  upon  the  amount  of  its  capital 
stock  issued  and  outstanding,  is  a  tax  within  the  meaning  of  this  section,^  and 
is  payable  as  of  the  date  of  the  entry  of  the  tax  lien  in  the  proper  office,  where 
such  entry  is  required."  Taxes  assessed  against  a  partnership  must  be  paid 
from  the  estate  of  an  individual  partner  where  he  is  individually  liable  under 
the  State  law.'®  The  fact  that  a  claim  is  called  a  tax  does  not  make  it  so  ;^ 
as  where  by  a  State  statute  a  corporation  is  required  to  collect  of  its  bond- 
holders a  State  tax  on  a  mortgage  securing  its  bonds,  the  corporation  is 
merely  a  collecting  agency,  and  the  tax  is  not  that  of  the  corporation  entitled 
to  priority  of  payment  upon  its  being  adjudicated  a  bankrupt.^  So,  when  a 
State  statute  speaks  of  a  license  to  sell  liquors  as  a  "  tax,''  that  does  not 
make  it  a  tax.  It  is  merely  a  charge  in  the  nature  of  a  license  and  not 
entitled  to  priority .*^^ 


58.  First  Nat  Bank  v.  Aultman  (Ref., 
Ohio),  12  Am.  B.  R.  12,  citing  In  re  Ott 
(D.  C,  Iowa),  2  Am.  B.  R.  637,  647,  95 
Fed.  274;  In  re  Camp  (D.  C,  Ga.),  1  Am. 
B.  R.  165,  91  Fed.  745. 

53.  In  re  Stalker  (D.  C,  N.  Y.),  10  Am. 
B.  R.  709,  123  Fed.  961. 

54.  In  re  Industrial  Coal  Storage  &  Ice 
Co.  (D.  C,  Pa.),  20  Am.  B.  R.  904,  163 
Fed.  390. 

55.  In  re  Broom  (D.  C,  N.  Y.),  10  Am. 
B.  R.  427,  123  Fed.  639.  See  In  re  Parker, 
Fed.  Cas.  No.  10,719. 

56.  State  of  New  Jersey  v.  Lovell  (C.  C. 
A.,  3d  Cir.),  24  Am.  B.  R.  562,  179  Fed. 
a21 ;  New  Jersey  v.  Anderson,  17  Am.  B.  R. 
64,  203  U.  S.  483,  revg.  14  Am.  B.  R.  604. 
and  superseding  In  re  Danville  Rolling 
Mill  Co.  (D.  C,  Pa.),  10  Am.  B.  R.  327,  121 
Fed.  432;  Matter  of  Mutual  Mercantile 
Agency   (Ref.,  N.  Y.),  8  Am.  B.  R.  435. 

A  sum  exacted  by  a  State  for  the  privi* 
lege  of  increasing  the  capital  stock  of  a 
corporation  is  not  a  debt  entitled  to 
priority  upon  the  corporation  subsequently 


becoming  bankrupt,  but  is  a  provable  debt 
entitled  to  a  pro  rata  distribution  with 
other  general  creditors.  Matter  of  York 
Silk  Mfg.  Co.  (D.  C,  Pa.),  26  Am.  B.  R. 
650,  aflTd.  27  Am.  B.  R.  525. 

57.  In  re  Clark  Coal  &  Coke  Co.  (D.  C, 
Pa.),  22  Am.  B.  R.  843,  173  Fed.  658. 

58.  In  re  Green  (D.  C,  la.),  8  Am.  B.  B. 
553,  116  Fed.  118.  But  a  claim  for  per- 
sonal taxes  due  the  city  of  New  York  from 
a  member  of  a  firm  cannot  be  enforced  out 
of  firm  assets  until  all  firm  creditors  have 
been  paid  in  full.  See  Matter  of  FlaUu 
(D.  C,  N.  Y.),  21  Am.  B.  R.  352, 

59.  In  re  Cosmopolitan  Power  Co.  (C.  C. 
A.,  7th  Cir. ) ,  14  Am.  B.  R.  604,  137  FeJ. 
858,  revd.  on  other  grounds,  203  U.  S.  483, 
17  Am.  B.  R.  63. 

60.  In  re  Wyoming  Valley  Ice  Co.  (D.  C 
Pa.),  16  Am.  B.  R.  594,  145  Fed.  267;  Penn- 
sylvania V.  York  Silk  Mfg.  Co.  (C.  C.  A., 
3d  Cir.),  27  Am.  B.  R.  525. 

61.  In  re  Ott  (D.  C,  la.),  2  Am.  B.  R- 
637,  95  Fed.  274. 
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g.  Sight  to  subrogation  upon  payment  of  taxes. — ^Whexe  a  purchaser  of  land 
iipon  which  taxes  were  unpaid  paid  a  judgment  for  such  taxes,  he  is  not 
subrogated  to  the  rights  of  the  municipality  and  cannot  claim  priority  of 
payment  upon  the  grantor  of  the  lands  being  adjudged  a  bankrupt.  Such 
judgment  becomes  in  the  hands  of  the  person  paying  it  an  unsecitped  claim 
and  is  entitled  to  no  priority.®^  A  purchaser  at  a  tax  sale  is  not  entitled 
to  subrogation  to  a  municipality's  right  to  priority  of  payment  of  taxes 
from  the  assets  of  the  bankrupt,® 

h.  Taxes  accmed  since  prooeedings  were  instituted. —  Taxes  upon  property 
in  the  hands  of  the  trustee,  accrued  since  the  proceedings  were  instituted, 
do  not  fall  within  the  strict  letter  of  the  law,  but  the  bankruptcy  act  does 
not  withdraw  the  estates  of  bankrupts  from  the  reach  of  the  taxing  power 
and  they  are  subject,  in  consequence,  to  the  payment  of  taxes  imposed  while 
in  the  hands  of  trustees.®*  The  tax  assessed  prior  to  adjudication  is  "  legally 
due  and  owing  "  on  the  day  of  assessment,  although  not  payable  until  after 
adjudication.®^ 

i.  Interest  on  taxes. —  It  should  be  noted  that  this  section  does  not  provide 
for  the  payment  of  interest  on  taxes,®*  but  it  Jbas  been  held  that  taxes  which 


< 


ea.  Oooper  Orooery  Co.  v.  Bryan   (C.  C. 

A.,  5th  Cir.),  11  Am.  B.  R.  734,  127  Fed. 
815,  citing  City  of  Waco  v.  Bryan  (C.  C. 
A.,  5th  Cir.),  11  Am.  B.  R.  481,  127  Fed. 
9. 

Fayment  of  taxes  by  mortgagee. —  In 
the  case  of  In  re  Barr  Pumping  Engine 
Co.  (Ref.,  Pa.),  11  Am.  B.  R.  312,  the  ref- 
eree, after  referring  to  several  English 
cases,  said:  "If,  as  the  English  cases  lay 
down,  the  unsecured  creditors  of  the  bank- 
rupt, standing  in  his  shoes,  have  no  equity 
to  be  protected,  and  if  the  question,  there- 
fore, practically  arises  between  the  bank- 
rupt and  a  mortgagee,  who,  having  been 
compelled  to  pay  taxes,  would  have  the 
right  to  claim  a  priority  as  against  the 
bankrupt  estate,  the  conclusion  is  irresist- 
ible that  these  taxes  should  be  paid  from 
the  fund  applicable  to  the  payment  of  the 
general  creditors." 

63.  *'  Third  parties^  bidders  at  a  tax  sale, 
holding  tax  certificates  for  their  security, 
are  not  entitled  to  relief  out  of  the  assets 
of  the  bankrupt.  Much  less  is  the  pur- 
chaser at  a  foreclosure  sale,  having  full 
knowledge  of  the  tax  liens,  entitled  to  de- 
mand relief  by  the  payment  of  taxes  os- 
tensibly to  municipalities,  but  which  in 
reality  inures  solely  to  his  benefit,  and 
when  it  may  fairly  be  assumed  that  he  bid 
in  the  incumbered  property  subject  to 
existing  liens  for  unpaid  taxes  and  assess- 
ments." In  re  Brinker  (D.  C,  N.  Y.),  12 
Am.  B.  R.  122,  128  Fed.  634. 

64.  In  re  Prince  (p.  C,  Pa.),  12  Am.  B. 
H.  675,  131  Fed-  646;  Swarts  \,  Hammer 


(C.  C.  A.,  8th  Oir.),  9  Am.  B.  R.  691,  120 
Fed.  256,  affd.  194  U.  S.  441,  11  Am.  B.  R. 
708;  City  of  Waco  v.  Bryan  (C.  C.  A.,  5th 
Cir.),  11  Am.  B.  R.  481,  127  Fed.  79;  In  re 
Sims  (D.  C.  Ga.),  9  Am.  B.  R.  162,  118 
Fed.  356;  In  re  Keller  (D.  C,  Iowa),  6  Am. 
B.  R.  334,  357,  109  Fed.  131;  In  re  Con- 
haim  (D.  C,  Wash.),  4  Am.  B.  R.  59,  100 
Fed.  268. 

The  trustee  should  pay  ''  all  taxes  owing 
by  the  bankrupt."  This  includes  the  orig- 
inal tax  and  all  other  sums  accrued  thereon 
under  the  revenue  laws  of  the  State  up  to 
the  time  the  payment  is  actually  made  or 
tendered.  Matter  of  Kallak  (D.  C,  N. 
Dak.),  17  Anu  B.  R-  414,  147  Fed.  276.  It 
is  settled  law  that  the  bankrupt's  estate  is 
taxable  while  it  is  in  the  hands  of  the  bank- 
rupt's trustee.  In  re  Fisher  &,  Co.  (D.  C., 
N.  J.),  17  Am.  B.  R.  404,  412,  148  Fed.  907. 
As  to  sale  of  property  upon  which  taxes 
have  been  assessed  since  the  bankruptcy, 
see  In  re  CroweH  (D.  C,  Mass.),  29  Am. 
B.  R.  308. 

65.  In  re  Flynn  (D.  C,  Mass.),  13  Am. 
B.  R.  720,  134  Fed.  145;  New  Jersey  v. 
Anderson,  17  Am.  B.  R.  64,  203  U.  S.  483» 
revg.  14  Am.  B.  R.  604,  holding  that  a 
franchise  tax  assessed  after  adjudication 
upon  a  return  made  by  the  corporation  be- 
fore adjudication  was  '*  legally  due  and 
owing "  and  collectible.  See  Matter  of 
Sherwood,  Inc.  (C.  C.  A.,  2d  Cir.),  31  Am. 
B.  R.  769. 

66.  In  re  Fisher  &  Co.  (D.  C,  N.  J.), 
17  Am.  B.  R.  404,  413,  148  Fed.  907. 
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the  trustee  is  required  to  pay  carry  interest  until  payment  is  actually  made 
or  tendered,  and  that  the  reasons  why  ordinary  claims  of  creditors  are  not 
permitted  to  draw  interest  subsequent  to  adjudication  have  no  application  in 
the  case  of  public  taxes.*^ 

j.  niustrative  oases.-^  Other  cases  in  point  on  the  payment  of  taxes  under 
the  present  and  the  former  law  will  be  foimd  in  the  foot-note,** 

nL  PRESBRVING  ESTATE;  FILING  FEES. 

a  Cost  of  preserving  the  estate. — (1)  In  oenbbal. —  Subdivision  1  of  sub- 
section b  provides  as  the  first  statutory  priority  that  there  shall  be  paid 
''  the  actual  and  necessary  cost  of  preserving  the  estate  subsequent  to  filing 
the  petition."  The  words  of  this  subdivision  are  broad  and  have  a  correspond- 
ing elasticity  of  application.  They  give  priority  to  the  (1)  actual  and  (2) 
necessary  cost  (3)  of  preserving  the  estate  (4)  subsequent  to  filing  the  peti- 
tion. This  has  been  thought  to  include  the  costs  and  disbursements  of 
receivers  in  bankruptcy  and  other  officers  pending  the  adjudication  and 
appointment  of  trustees.^  But  these  are  sujSSciently  within  §  62.  Henee, 
the  reference  here  seems  rather  to  the  expenses  of  parties,  not  officers,  in  pre- 
serving the  estate.^®  The  impossibility  of  phrasing  any  rule  whereby  to 
determine  when  priority  will  be  decreed  is  apparent.  Nor,  it  seems,  is  it 
material  what  has  been  paid,  as  long  as  the  court  finds  that  the  disbursement 
was  not  necessary.''^  Where  property  is  sold  in  admiralty  to  enforce  maritime 
liens,  with  the  consent  of  the  bankruptcy  court,  the  costs  incurred  in  bank- 

'67.  Matter  of  Kallak    (D.  C,  N.  Dak.),  shall. be  fully  discharged."    Matter  of  Kal- 

17  Am.  B.  R.  414,  147  Fed.  276;  Matter  of  lak   (D.  C,  N.  Dak.),  17  Am.  B.  R.  4U, 

Schuyler  &  Co.  (Ref.,  N.  Y.),  21  Am.  B.  R.  147  Fed.  276. 

428,   holding  that  taxes  carry   interest  at  68.  In  re  Force   (Ref.,  Mass.),  4  Am.  B. 

penal  rate  to  the  date  of  payment.  R.  114;  In  re  Cleanfast  Hosiery  Co.  (Rff-t 

"There  are  two  reasons  why  ordinary  N.  Y.),  4  Am.  B.  R.  702;  In  re  Keller  (D. 
claims  of  creditors  are  not  permitted  to  C,  Iowa),  6  Am.  B.  R.  351,  109  Fed  131  t 
draw  interest  subsequent  to  the  adjudica-  U.  S.  v.  Herron,  20  Wall.  251 ;  In  re  Mol- 
tion;  first,  it  is  important  that  the  pro-  ler,  Fed.  Cas.  9,700;  In  re  Brand,  Fed.  Ca* 
portionate  interest  of  the  several  creditors  1,809;  In  re  Ambler,  Fed.  Cas.  271. 
in  the  estate  be  ascertained  and  fixed.  If  W.  Certificates  istiied  by  a  receiver  with 
interest  were  to  accrue,  however,  after  the  the  consent  of  the  court  to  raise  money 
adjudication,  the  amount  of  the  several  necessary  to  care  for  and  preserve  the  bank- 
claims  would  vary  from  time  to  time,  ac-  rupt  estate  are  entitled  to  priority  of  pay- 
cording  to  their  respective  rates  of  interest  nient  from  the  proceeds  of  the  sale  of  such 
and  the  proportionate  share  of  the  several  property.  In  re  Alaska  Fishing  &  D<^ 
creditors  would  be  subject  to  constant  veloping  Co.  (D.  C,  Wash.),  21  Am.  B.  R. 
readjustment      The    second    reason    is   the  685,  167  Fed.  875. 

convenience  of  administration.     ...     In  70.  In  re  Burke   (Ref.^  Ohio),  6  Am.  B. 
the   case  of  public  taxes,  neither  of  these  ■    R.    502.      Compare    also,    generally,   cases 

reasons  has   any   application   because  they  cited  sub-titles  "  Coat  .of  Administration" 

do  not  share  the  estate  with  the  claims  of  "Fees  of  General  Assignees"  and  " Sherifs 

private  creditors.     On  the  contrary,  %  64-a  Fees"  posty  under  this  section, 

expressly    provides    that    before    anything  71.  In  re  Allen    (D.  C,  Cal.),  3  Am.  B. 

shall  be   paid  to   the   creditors  by  way  of  R.  38,  96  Fed.  51. 
dividends,  all  taxes  owing  by  the  bankrupt 
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Tuptcy  in  the  preflervation  of  the  property,  together  with  the  costs  of 
adminifitration,  are  entitled  to  priority  of  payment  from  the  proceeds  of  the 
aale.^*  Claims  for  rent  due  for  the  occupation  of  the  premises  during  the 
settlement  of  the  bankrupt  estate  should  be  paid  as  part  of  the  expense  of 
maintaining  the  estate.*^' 

(2)    EXPSNSBS   OF   CBEDITORS  IN   RECOVERING   PROPERTY. The   doctriue 

that  the  expense  of  preserving  the  estate  is  entitled  to  priority  was,  prior 
to  the  amendatory  act  of  1903,  carried  to  the  extent  of  decreeing  costs  out 
of  the  estate  to  creditors  who  before  the  banicruptcy  had  obtained  a  lien,  by 
means  of  which  all  the  creditors  were  equally  benefited.^*  There  was  doubt, 
however,  whether  this  was  the  law.  The  amendatory  act  of  1903  has  removed 
the  doubt  by  the  words  added  to  subdivision  (2).  This  subdivision 
impliedly  recognizes  the  right  of  a  creditor  to  institute  proceedings  to  recover, 
for  the  benefit  of  the  estate  of  the  bankrupt,  property  transferred  by  him 
either  before  or  after  filing  of  the  petition.  It  will  be  observed  that  the 
act  makes  no  distinction  as  to  the  character  of  the  transfer,  whether  it  be 
one  involving  actual  fraud,  an  intent  to  hinder,  delay,  or  defraud  the  creditors 
of  the  bankrupt,  which  the  law  declares  to  be  null  and  void,  or  a  constructive 
fraud.  So,  then,  it  makes  no  difference  whether  the  transfer  be  one  of  actual 
or  of  constructive  and  technical  fraud,  so  far  as  the  interest  and  rights  of 
creditors  are  concerned.^*  Now,  to  entitle  a  creditor  to  an  allowance  for 
oxpenses  and  priority  of  payment,  the  applicant  imist  show  that  he  has  (1) 
at  his  expense  (2)  recovered  for  the  benefit  of  the  bankruptcy  estate  (3) 
property  which  the  (4)  bankrupt  had  transferred  or  concealed.^^  If  the 
creditor  shows  this,  he  is  entitled  to  his  ^^  reasonable  expenses  "  in  so  doing. 
It  is  immaterial  whether  the  transfer  or  concealment  was  before  or  after 
the  petition.  Nor  is  it  thought  that  the  word  "  recovered  "  will  be  con- 
atrued  strictly;  it  should  be  enough  if  any  active  agency,  which  was  either 
the  moving  cause  or  without  which  recovery  would  have  been  unlikely  or 
impossible,  is  shown." 


72.  In  re  Hughes  (D.  C,  N.  J.),  22  Abl 
B.  R.  303,  170  Fed.  809. 

78.  In  re  Youdelman-Walah  Foundry  Co., 
(D.  a,  N.  Y.),  21  Am.  B.  R.  509,  166  Fed. 
381;  In  re  Hereey  (D.  0.,  Iowa),  22  Am. 
Jb.  R.  860,  171   Fed.  1,001. 

74.  In  re  Lesser  (C.  C.  A.,  2d  Cir.),  5 
Am.  B.  R.  320,  100  Fed.  433,  revd.  on 
another  point  in  Metcalf  v.  Barker,  187 
XT.  S.  165,  9  Am.  B.  R.  36.  Compare  also 
In  re  Little  River  Lumber  Co.  (D.  C, 
Ark.),  3  Am.  B.  R.  682,  101  Fed.  558;  In 
re  Groves,  2  N.  B»  N.  Rep.  466. 

75.  Frost  V.  Latham  k  Co.  (C.  C,  Ala.), 
25  Am.  B.  R.  313,  181  Fed.  866. 

76.  For  definitions  of  these  words  see 
Bankr.  Act,  I  1. 

67 


77.  Where  attorneys  for  anaecmed  cred- 
itors of  a  bankrupt  performed  valuable 
services  prior  to  the  appointment  of  a 
trustee  by  conducting  an  examination  of 
the  officers  of  the  bankrupt  which  inured 
to  the  benefit  of  all  the  general  creditors 
and  tended  to  recover  property  which  had 
been  fraudulently  transferred,  they  are  en- 
titled to  compensation  from  the  estate 
under  section  64-b(2)  of  the  bankruptcy 
act,  as  amended  in  1903,  by  which  it  is 
provided  that  where  property  of  the  bank- 
rupt Jias  been  recovered  for  the  benefit  of 
the  estate,  tlie  reasonable  expenses  for 
such  recovery  shall  be  entitled  to  priority 
of  payment,  but  after  the  employment  of 
counsel   by  the   trustee,  no  allowance  can 
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b.  Filing  fees  in  involnntary  cases. —  Subdivision  2  of  subjection  6  require?^ 
the  payment  of  filing  fees' paid  by  creditors  in  involuntary  caBes.  This  sub 
division  should  be  read  in  connection  with  §  3-e  and  General  Order  XXXIV. 
The  three  together  fix  the  rights  of  the  respective  parties  to  costs  and  dis- 
bursements on  creditors'  petitions  for  involuntary  bankruptcy.  Such  a. 
creditor  is  entitled,  not  only  to  a  return  of  his  filing  fee,  but  also  his  other 
disbursements,  as  for  service  of  process;^*  the  latter,  however,  as  cost  of 
administration,  rather  than  under  this  subdivision.  A  priority  of  this  kind 
may  be  claimed  by  a  verified  account  filed  with  the  trustee;  but  the  same 
should  not  be  paid  until  allowed  by  the  referee.  This  priority  is  akin  to» 
but  not  the  same  as,  that  for  indemnity  deposits  required  by  Gteneral 
Order  X.^®  On  the  analogy  of  these  provisions,  money  advanced  by  the 
attorney  or  friend  of  a  voluntary  bankrupt  to  pay  the  filing  fee  is  often 
ordered  paid  in  f uJl  out  of  the  estate  when  collected  in  f^  but  such  an  advance- 
ment is  strictly  a  '^  cost  of  administration.'' 

IV.  COST  OF  ADMINISTRATION. 

a.  In  general.— Subdivision  3  makes  next  in  order  of  priority  the  pay- 
ment of  the  "  cost  of  administration."  This  phrase  includes  the  priorities 
mentioned  in  the  preceding  subdivision.  A  similar  idta  is  expressed  in 
^*  the  actual  and  nece.ssary  expenses  incurred  by  officei^  in  the  administration 
of  estates  ''  in  §  62.  It  may  incliude  the  referees'  fees  for  allowing  claims, 
fixed  by  §  40,  as  amended  by  the  act  of  1903,  and  disbursements  of  the 
bankrupt  in  notifying  creditors  of  an  application  for  his  discharge.*'  The 
expenses  of  a  referee,  including  a  reasonable  allowance  for  clerk  hire,  fall 
within  this  subdivision.^^  And  so  also  does  the  reasonable  value  of  the  u^e 
by  a  trustee  of  leased  premises  formerly  occupied  by  the  bankrupt.^^  It 
may  also  include  a  great  variety  of  disbursements  made  necessary  in  the 
administration  of  tht  estate  but  not  costs  awarded  in  proceedings  not  a  part 
of  the  bankruptcy  proceeding.*'  It  is  impossible  to  phrase  any  fixed  rule- 
Compensation  for  services  of  accountants,  acting  without  authority  of  the 
court,  will  not  be  allowed.** 


be  made  out. of  the  estate  for  services  per- 
formed by  such  attorneys  in  aid  of  such 
counsel.  In  re  Medina  Quarry  Co.  (D.  C, 
N.  r.),  25  Am.  B.  R.  405,  182  Fed.  508, 
revd.  on  other  grounds,  27  Am.  B.  R.  466. 

78.  In  re  Silverman  (D.  C,  N.  Y.),  3  Am. 
B.  R.  227,  97  Fed.  325. 

79.  Compare  In  re  Matthews  (D.  C, 
Iowa),  3  Am.  B.  R.  265,  97  Fed.  772;  also 
In  re  Burke  (Ref.,  Ohio),  6  Am.  B.  R.  502. 

80.  See  Whiston  v.  Smith,  Fed.  Cas. 
17.523. 

81.  In  re  Hatcher  (D.  C,  Tex.),  16  Am. 
B.  R.  722,  145  Fed.  658.  See  General  Or- 
der X. 


611.  In  re  Tebo  (D.  C,  W.  Va.),  4  Am. 
B.  R.  235,  101  Fed.  419. 

88a.  In  re  Abrams  (D.  C,  Iowa),  29  AnL 

B.  R.  590. 

83.  For  exceptions  to  this  rule,  see  In  re 
Lesser  (C.  C.  A.,  2d  Cir.),  5  Am.  B.  R.  320, 
100  Fed.  433.  revd.  on  other  grounds  in  1'^'' 
U.  S.  165.  9  Am.  B.  R.  36;  In  re  Neely  (1^- 

C,  N.  Y.).  5  Am.  B.  R.  836.  108  Fed.  371. 

84.  Matter  of  Marks  (Ref.,  Ga.),  22  A««. 
B.  R.  64.  holding  that  items  of  expense  in-^ 
curred  by  accountants  for  "  entertainment  "^ 
and  unusual  hotel  bills  and  Pullman  fares 
are  not,  properly  chargeable  again.st  the  efi- 
tate  of  a  bankrupt,  and  will  be  disallowed. 
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h.  Witness  fees  and  mileage. —  These  are  expressly  given  priority.  They 
would  have  it  were  the  laiw  silent.  Their  amount  is  fixed  by  the  Revised 
Statutes.^ 

c.  Attorney's  fees —  Costs  of  administration  under  subdivision  (3)  include 
^*  one  reasonable  attorney's  fee."  This  subject  is  considered  in  detail  under 
section  sixty-two.  The  allowance  must  be  (1)  in  one  item,  (2)  reasonable, 
and  (3)  for  professional  services  actually  rendered.  It  seems  that  the  basis 
of  compensation  is  not  payment  for  all  services  which  the  bankrupt  may 
request  of  his  attorney,  but  for  the  services  to  the  bankrupt  in  involuntary 
cases,  while  performing  the  duties  devolved  upon  the  bankrupt  by  the  bank- 
ruptcy law.^  The  services*  rendered  must  be  such  as  aid  in  the  settlement 
of  the  estate,  and  will  not  include  services  rendered  in  securing  an  exemption 
from  the  bankrupt,*'  nor  services  rendered  in  State  and  city  courts  at  the  in- 
stance of  the  bankrupt^*  Thus,  where  partnership  bankrupts  have  different 
attorneys  hvLji  one  allowance  can  be  made.^  An  attorney  who  uselessly  files 
A  second  involuntary  petition,  and  subsequently  demurs  to  the  petition  pre- 
viously filed  by  another  attorney,  and  such  petition  is  amended,  and  an 
adjudication  had  thereon,  is  not  entitled  to  an  allowance  of  a  fee  for  ser- 
vices.^ The  attorney's  fee  should  be  kept  down  to  what  it  was  intended 
by  the  act  to  represent,  and  that  is  simply  the  necessary  professional  assist- 
ance required  by  the  bankrupt  to  meet  the  demands  of  the  act  upon  him. 
Thus,  clerical  work  performed  by  an  attorney  in  posting  the  bankrupt's  books 
and  in  making  extra  copies  of  schedules  cannot  be  charged  for  as  pro- 
fessional services.'^  It  shouJd  affirmatively  appear  that  the  services  were 
reasonably  necessary  and  rendered  in  good  faith,*^  although  the  prevailing 


65.  U.  S.  R.  S.,  S  848.  See  also  under 
:Sectioii  Twenty-one  of  this  work,  ante. 

66.  The  **  one  reasonable  attorney's  fee  " 
must  be  allowed  for  services  actually 
rendered  to  the  bankrupt  in  performing  the 
"duties  required  by  the  act.    Jn  re  Payne 

(D.  C,  N.  Y.),  18  Am.  B.  R.  192,  153  Fed. 
1,018;  In  re  Lewin  (D.  C,  Vt.),  4  Am.  B. 
R,  632,  103  Fed.  850;  In  re  Anderson  (D. 
<:•.,  S.  Car.),  4  Am.  B.  R.  640,  103  Fed.  854; 
In  re  Terrill  (D.  C,  Vt.),  4  Am.  B.  R.  625, 
103  Fed.  781. 

67.  In  re  O'Hara  (D.  C,  Pa.),  21  Am. 
B.  R.  508,  166  Fed.  384. 

87a.  Musica  v.  Prentice  (C.  C.  A.,  5th 
Cir.),  31  Am.  B.  R.  687,  affg.  30  Am.  B.  R. 
555. 

88.  See  In  re  Eschwege  (Ref.,  N.  Y.), 
S  Am.  B.  R.  282. 

89.  Frank  v.  Dickey  (C.  C.  A.,  8th  Cir.), 
15  Am.  B.  R.  155.  139  Fed.  744. 

90.  In  re  Connell  &  Sons  (D.  C,  Pa.),  9 
Am.-B.  R.  474,  120  Fed.  846. 

91.  In  re  Carr  (D.  C,  K.  Car.),  9  Am.  B. 
R.  58,  117  Fed.  572,  holding  that,  the  al- 
lowance to  an  attorney  under  section  64-b 
l)eing  discretionary,  the  attorney  must  dis- 


close his  dealings  with  his  client  that  the 
court  may  act  intelligently. 

Test  is  whether  services  are  necessarily 
rendered.— In  re  Rosenthal  &  Lehman  (D. 
C.  Mo.),  9  Am.  B.  R.  626,  628,  120  Fed. 
848,  the  court  said:  "  It  goes  without  say- 
ing that,  if  the  services  of  counsel  are 
secured,  or,  when  secured,  are  employed  for 
the  purpose  of  screening  the  bankrupt  from 
the  consequences  of  his  own  wrongful  con* 
duct,  or  for  the  purpose  of  suppressing  the 
truth,  or  otherwise  thwarting  the  operation 
of  the  act,  no  compensation  can  reasonably 
be  allowed  by  the  court  to  be  paid  out  of 
the  assets  of  the  estate.  The  test,  in  my 
opinion,  is  w^hether  the  employment  is 
necessarily  made,  and  the  services  neces- 
sarily rendered  in  good  faith  for  the  real 
purpose  of  so  administering  the  act  in  a 
given  case  as  to  accomplish  the  purpose  of 
its  enactment." 

Services  to  secure  preferential  payments. 
—  Where  an  attorney  for  the  petitioning 
creditors,  who  were  in  sympathy  with  the 
bankrupt  and  assisted  in  the  wrongful 
transfer  of  its  property,  subsequently  rep- 
resented creditors  who  had  received  pref- 
erential   payments    and    who    sought    to 
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opinion  seems  to  be  that  the  attorney  for  petitioning  creditors  in  an  involun* 
tary  proceeding  is  entitled  as  a  matter  of  r^ght  to  areasonable  fee,  the  amount 
to  be  determined  upon  evidence  of  the  services  performed  and  their  value.** 
An  application  to  confirm  a  composition  made  by  an  involuntary  bankrupt  is 
no  part  of  the  administration  of  the  estate,  and  the  fees  and  disbursements 
of.  the  bankrupt's  attorney  cannot  be  allowed  as  costs  of  administration.^ 
Compensation  may  be  allowed  to  the  bankrupts'  attorneys  for  services  ren- 
dered at  a  trial  in  which,  although  adjudication  finally  resulted,  a  successful 
resistance  was  made  to  important  and  serious  charges  alleged  in  the  petition 
of  the  petitioning  creditors.®*    No  attorney's  fee  will  be  allowed,  under  this 


establish  invalid  claima  against  the  estate, 
he  is  not  entitled  to  an  allowance  for  fees 
out  of  the  estate.  In  re  Medina  Quarry 
Co.  (D.  C,  N.  Y.),  25  Am.  B.  R.  405,  182 
Fed.  508,  revd.  on  other  grounds  27  Am. 
B.  R.  466. 

W.  Smith  V.  Cooper  (C.  C.  A.,  5th  Cir.), 
9  Am.  B.  R.  755,  120  Fed.  230;  In  re 
Curtis  (C.  C.  A.,  7th  Cir.),  4  Am.  B.  R. 
17,  100  Fed.  7«4;  In  re  Goldville  Mfg.  Co. 
(D.  C,  S.  Car.),  10  Am.  B.  R.  552,  IIS 
Fed.  892;  In  re  Lang  (D.  C,  Tex.),  11  Am. 
B.  R.  794,  127  Fed.  755. 

98.  Compensation  of  attorney  for  bank- 
rupt in  contest  over  confirmation  of  com- 
position.—  In  re  Fogarty  ( C.  C.  A.,  8th 
Cir.),  26  Am.  B.  R.  568,  the  court  said: 
"  If,  because  the  professional  services  in 
this  ease  were  rendered  in  the  bankruptcy 
court  —  in  the  administration  of  the  bank- 
ruptcy law  —  the  attorney's  fees  are  there- 
fore costs  of  administration  within  the 
meaning  of  section  64.  nevertheless  such 
fees  are  not  payable  from  the  estate  unless 
the  services  were  rendered  to  the  bankrupt 
while  he  was  in  the  performance  of  some 
duty  prescribed  by  the  act.  No  duty  was 
laid  upon  him  to  try  to  settle  the  case  and 
get  back  his  property.  That  was  a  privilege, 
not  a  duty.  If  it  be  said  that  an  application 
for  a  discharge  is  likewise  merely  a  priv- 
ilege, that  the  bankrupt's  costs  in  connec- 
tion with  the  hearing  upon  his  application 
for  a  discharge  are  payable  from  the  estate, 
that  the  confirmation  of  a  composition  is 
equivalent  to  a  discharge,  and  that  there- 
fore his  costs  in  connection  with  the  prose- 
cution of  his  composition  offer  should  also 
be  payable  from  the  estate,  we  think  the 
following  considerations  are  a  sufficient 
answer.  Attendance  in  the  one  case  is 
made  bv  the  letter  of  the  statute  the  bank- 
rupt*s  duty;  in  the  other,  not.  Though  a 
confirmed  composition  has  the  effect  of  a 
discharge,  and  though  confirmation  may  be 


opposed  on  grounds  that  would  prevent  & 
discharge,  the  first  question  for  the  judge 
is  whether  the  composition  is  for  the  best 
interests  of  the  creditors,  and  this  qnestioD 
has  nothing  to  do  with  the  right  to  a  dis^ 
charge.  This  question  might  be  clearly  de- 
terminable without  the  attendance  of  tlie 
bankrupt.  Upon  the  judge  is  laid  the  dutr 
of  becoming  '  satisfied  '  that  the  composi- 
tion offer  is  fair.  If  questions  should  arise 
which  the  judge  thought  might  not  be 
rightly  solved  without  the  attendance  of 
the  bankrupt  and  his  attorney  to  aid  in  de- 
termining what  was  for  the  best  interests 
of  the  creditors,  it  is  possible  that  under 
section  7-a(2)  he  might  make  a  'lawful 
order '  requiring  the  attendance  of  the  bank- 
rupt and  his  attorney  at  the  expense  of  the 
estate.  But  the  issue  here  ie  whetiier  the 
bankrupt  can  recover  from  the  estate  the 
fees  and  disbursements  of  his  attorney  in 
endeavoring  to  force  a  dismissal  of  the  case 
and  a  restoration  of  the  seized  propertjr 
when  neither  the  letter  of  the  statute  nor 
an  order  of  the  court  imposed  upon  the 
bankrupt  the  obligation  to  make  such  a. 
contest.  Our  interpretation  of  the  sections 
herein  referred  to,  in  connection  with  the 
spirit  of  the  act  as  an  entirety,  is  against 
the  bankrupt's  contention." 

94.  Successful  defense  to  charges.— In 
the  case  of  Matter  of  Perlhefter  (Ref..  N- 
Y.),  25  Am.  B.  R.  586,  the  referee  said: 
**  It  seems  to  me  essentially  equitable  that 
a  bankrupt  should  be  allowed  to  defend  him- 
self against  charges  made  under  section  ^ 
of  the  Bankruptcy  Act,  defining  acts  in 
bankruptcy,  and  that  the  expense  of  suc- 
cessful defense  be  allowed  out  of  his  es- 
tate under  section  64-b(3)  of  the  Act  es- 
pecially if  such  charges,  if  established,  could 
be  pleaded  as  objections  to  his  discharge 
within  section  14-b  of  the  Bankruptcy  Act 
(I  refer  particularly  to  subdivision  4),  or 
should  be  germane  to  any  such  objections. 
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section,  except  upon  notice  to  parties  interested,  and  upon  petition  by,  or 
recommendation  of,  parties  mentioned  in  the  statute.^  Where  the  attorney 
for  a  bankrupt  advanced  the  filing  fee  for  a  voluntary  petition  and  made 
other  disbursements  for  printing  notices  to  creditors,  etc.,  on  behalf  of  the 
bankrupt,  the  same  should  be  allowed  out  of  the  estate  as  a  "  cost  of  adminis- 
tration." ^  Claims  of  attorneys  for  the  receiver  of  a  corporation  appointed 
by  a  State  court  are  not  entitled  to  priority,  where  the  corporation  sybse- 
quently  becomes  bankrupt.®^  Though  but  three  kinds  of  legal  services  iu 
bankruptcy  cases  are  enumerated  in  this  subsection,  services  not  coming 
within  the  words  must  still  be  paid  for  and  are  entitled  to  priority,  if  within 
the  meaning  of  "  cost  of  administration."  But  an  attorney's  priority  is  not 
superior  to  that  of  a  bona  fide  lienor.®®  Claims  of  attorneys  for  services 
essential  to  the  proper  administration  of  the  bankrupt's  estate  rank  second 
only  to  labor  claims.^ 

V.  PAYMENT  OF  WAGEa 

a.  In  general. —  Subdivision  4  specifies  the  wages  which  are  to  have 

priority  in  payment.  The  amendment  of  1906  added  "traveling  or  city 
salesmen  "  to  workmen,  clerks  and  servants,  who  alone  were  preferred  under 
the  original  act.  Under  this  subdivision  the  rule  as  to  a  conflict  between 
the  bankruptcy  law  and  a  State  statute  concerning  wage  priorities  should 
be  noted.^*^  An  analogous  but  different  priority  to  the  wage^amer  is  prob- 
ably given  by  every  State  law.  Still,  such  statutes  apply  in  certain  circum- 
stances, as  where  they  give  priority  for  labor  over  even  an  existing  mort- 
gage,^^  or  where,  in  case  of  insolvency,  a  lien  is  given,^^    But  such  claims 


although  at  the  same  time  the  trial  should 
result  in  an  adjudication  on  other  charges 
established  at  the  triaL^' 

95.  In  re  Young  (D.  C,  N.  Car.)»  16  Am. 
B.  R.  106,  142  Fed.  891. 

W.  Matter  of  Carpenter  (Ref.,  N.  Y.),  25 
Am.  B.  R.  161,  citing  Collier  on  Bankruptcy 
(8th  ed.),  p.  .736. 

97.  Compensation  of  attorneys  for  re- 
ceiver of  corporation  appointed  by  State 
court.— Where  a  fee  has  been  allowed  at- 
torneys by  a  State  court  for  services  ren- 
dered the  receiver  of  a  corporation  in  that 
fourt  and  Ordered  to  be  paid  by  such  re- 
ceiver out  of  any  funds  available  for  that 
purpose,  and  prior  to  the  making  of  such 
order,  the  corporation  has  become  bankrupt 
and  its  assets  have  passed  under  the  juris- 
diction of  the  bankruptcy  court,  such  fee 
is  not  a  priority  claim  constituting  a  lien 
on  the  assets  of  the  bankrupt  corporation. 
^uch  claim  is  allowable  only  upon  equitable 
considerations  for  services  from  which  the 
estate  in  bankruptcy  has  derived  benefit, 
and  to  the  extent  only  that  they  were  bene- 


ficial in  fact.  In  re  Standard  Fuller's 
Earth  Co.  (D.  C,  Ala.),  26  Am.  B.  R.  562. 
98w  In  re  Friok  (Ref.,  Ohio),  1  Am.  B.  R. 
719;  Liddon  v.  Smith  (C.  C.  A.,  5th  Cir.),. 
14  Am.  B.  R.  204,  135  Fed.  43.  Contra: 
In  re  Duncan  ( Ref.,  Tex. ) ,  2  Am.  B.  R.  321. 
Compare  also  In  re  Tebo  (D.  C,  W.  Va.), 
4  Am.  B.  R.  235,  101  Fed.  419. 

99.  In  re  Erie  Lumber  Co.  (D.  C,  Ga.),. 
17  Am.  B.  R.  689,  700,  150  Fed.  S17. 

100.  See  under  this  section,  post,  sub- 
title "  Conflicting  and  Overlapping  State 
Priorities*' 

101.  In  re  Matthews  (D.  C,  Ark.),  6  Am. 
B.  R.  96,  109  Fed.  603. 

In  Kentucky  wage-earners  have  no  lien 
upon  and  are  not  entitled  to  priority  of 
payment  out  of  the  proceeds  of  mortgaged 
property  sold  by  the  trustee  in  bankruptcy 
of  the  mortgagor.  In  re  Mulhauser  (C.  C. 
A.,  Ky.),  10  Am.  B.  R.  231,  121  Fed.  629, 
followed  in  Matter  of  Meis  (Ref.,  Ky.),  IS 
Am.  B.  R.  104. 

102.  In  Ohio  it  has  been  held  to  be  the 
purpose  of  the  statute  in  regard  to  labor 
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are  not  usually  prior  to  valid  vested  liens.^**  Since  the  claim  of  a  clerk  for 
his  wages  earned  within  three  months  of  his  bankruptcy  with  his  employer 
is  a  priority  fixed  by  the  bankruptcy  act  and  not  a  lien  under  the  laws  of 
the  State/^  it  is  immaterial  whether  under  the  laws  of  the  State  the  claim 
is  or  is  not  superior  to  a  homestead  right. ^*  A  laborer  may  be  entitled  to 
priority  of  payment  hereunder  although  he  has  not  perfected  his  lien  under 
a  State  statute.^^  Proof  of  cljLim  for  wages  must  state  facts  which  show  the 
claim  to  be  entitled  to  preference  or  priority  of  payment.  It  is  not  sufficient 
to  say  in  the  claim  that  the  debt  therein  mentioned  is  "  preferred  "  or  a 
"  preferred  claim.^'*^ 

b.  ConBtmction  and  effect. —  The  term  "  wages  *'  should  be  construed, 
a  broad  and  general  sense,  as  meaning  compensation  for  services  rendered 
Any  other  construction  would  lead  to  glaring  inconsistencies  and  manifest 
injustice.^^  One  employed  to  deliver  milk  at  bankrupt's  premises  with  his 
team,  at  a  fixed  price  per  month,  is  neither  a  workman,  clerk,  or  servant 
within  the  meaning  of  subdivision  4  so  as  to  give  his  claim  priority.*^  tom- 
missions  on  sales  of  traveling  salesmen  constitute  wages  within  the  meaning 
of  this  provision.^^^  The  intent  and  purpose  of  the  clause  is  to  protect 
laborers  to  the  fullest  possible  extent,  giving  them  priority  over  all  other 
creditors.  "°* 

0.  Assignee  of  claim  for  wages. —  An  assignee  of  a  claim  for  wages  is  en- 
titled to  priority  of  payment  althoiigh  the  assignment  was  made  prior  to  tie 
oommenoement  of  the  bankruptcy  proceedings."^     But  such  priority  is  lost 


claipis,  when  the  property  of  the  employer 
shall  be  placed  by  aBsignment  or  receiver- 
ship beyond  the  reach  of  those  who  may 
have  assisted  in  its  creation  by  their  labor 
to  the  extent  of  claims  which  have  accrued 
three  months  prior  thereto,  to  fasten  upon 
it  a  charge  which  shall  yield  in  priority  of 
payment  only  to  taxes  and  costs  of  admin- 
istering the  trust,  and  that  this  charge  is 
tantamount  to  a  speciAc  lien  in  favor  of 
this  class  of  creditors.  The  mere  faet  that 
a  petition  in  bankruptcy  has  been  iiled 
within  four  months  of  the  appointment  of  a 
receiver  of  the  insolvent  debtor  does  not 
affect  such  lien,  which  is  not  in  any  proper 
sense  a  lien  created  by  a  suit  or  proceed- 
ing at  law  or  in  equity.  In  re  Coe,  Pow- 
ers &  Co.  (C.  C.  A.,  6th  Cir.),  6  Am.  B.  R. 
1,  109  Fed.  550. 

103.  In  re  Cramond  (D.  C,  N.  Y.),  17 
Am.  B.  R.  22,  145  Fed.  966;  In  re  Proud- 
foot  (D.  C,  W.  Va.),  23  Am.  B.  R.  106, 
173  Fed.  733;  In  re  Tebo  (D.  C,  W.  Va.), 
4  Am.  B.  R.  235,  101  Fed.  419,  is  thus  not 
s,  reliable  authority.  See  discussion  under 
this  section,  ante,  subtitle  "  Priorities  versus 
Liens.*^ 

104.  In  re  Erie  Lumber  Co.  (D.  C,  Ga.), 
17  Am.  B.  R.  689,  699,  150  Fed.  817,  quot- 
ing Collier  on  Bankruptcy  (5th  Ed.),  p.  504. 

105.  Matter  of  Strickland  (Ref.,  Ga.),  20 
Am.  B.  R.  923. 

106.  In  re  Cramond  (D.  C,  N.  Y.),  17  Am. 
B.  R.  22,  145  Fed.  966;  In  re  Burton  Mfg. 


Co.  (D.C..Ia.),14  Am.B.R.  218, 134  Fed.  157. 

107.  Suffide&cy  of  proof  of  claim  entitled 
to  priority  as  a  wage  claim. —  Where  a 
proof  of  claim  states  merely  that  it  is  for 
"  wages  due  deponent  as  clerk  and  masag^r 
and  is  a  preferred  claim,"  and  it  does  not 
appear  in  such  claim  or  by  proof  of  any 
kind  that  such  wages  were  earned  in  the 
employ  of  bankrupt  within  three  mnnths 
before  the  commencement  of  bankruptcy 
proceedings,  it  is  not  sufficient.  In  re  Dunn 
(D.C.,N.Y.),25  Am.  B.R.  103,  i.8 1  Fed.  701. 

108.  In  re  New  England  Thread  Co.  (C 
C.  A.,  1st  Cir.),  20  Am.  B.  R.  47.  158  Fgd. 
788. 

IDS.  Spnikes  v.  Lackawanna  Dairy  Co. 
CD.  C,  Pa.),  26  Am.  B.  R.  554. 

110.  In  re  New  Englai^d  Thread  Co.  (C. 
C.  A..  1st  Cir.),  20  Am.  B.  R.  47,  158  Fed. 
788;  In  re  Fink  (D.  C,  Pa.)  20  Am.  B.  R- 
897,  163  Fed.  135. 

110a.  Judgment  founded  upon  claims  for 
labor  are  entitled  to  priority  over  the 
cl[iim8  of  all  other  creditors  and  to  pay- 
ment  in  full.  In  re  Blackstaflf  Engineerine 
Co.  (D.  C,  Ga.),  29  Am.  B.  R.  663,  citin? 
In  re  Erie  Lumber  Co.  (D.  C,  Ga.),  17  Am. 
B.  R.  689,  150  Fed.  817,  and  Guarantee 
Title  &  Trust  Co.  v.  Title  Guaranty  ^ 
Surety  Co.,  224  U.  S.  152,  27  Am.  B.  R- 
873,   56  L.  Ed.  706. 

111.  Priority  of  assignee. —  Shropshire  v. 
Bush,  17  Am.  B.  R.  77,  204  U.  S.  186,  hold- 
ing tliat  **  The  priority  is  attached  to  the 
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by  tLe  assignee's  acceptance  of  the  debtor's  note  and  due  bill,  the  transaction 
operating  as  a  novation."^  If  the  claim  be  assigned  after  being  proved,  the 
assignee  is  subrogated  to  the  priority  of  the  assignox.^^^  Bujt  the  mere  fact 
that  one  pays  off  a  debt  at  the  instance  of  the  debtor  or  lends  money  to  pay 


debt  and  not  to  the  person  of  the  creditor: 
to  the  elaim  and  not  to  the  claimant;"  In 
re  Fuller  &  Bennett  (D.  C,  W.  Va.),  18 
Am.  B.  R.  443,  152  Fed.  538.  The  act  of 
1898,  providing  for  priority  in  payment  of 
wages  earned  within  three  months  of  the 
filing  of  the  petition  by  workmen,  clerks, 
or  servants,  not  to  exceed  $300  to  each 
claimant,  causes  such  priority  to  attach  to 
the  character  of  claim  earned  by  the  desig- 
nated class  and  within  the  period  fixed,  and 
not  to  the  character  of  the  claimant  who 
offers  to  prove  such  claim,  and  such  prior- 
ity claims  do  not  lose  their  status  as  such, 
by  assignment  before  the  filing  of  the  pe- 
tition to  another  than  the  workman,  clerk, 
or  servant  who  earned  them.  Matter  of 
C.  P.  Harmon  (D.  C,  W.  Va.),  11  Am.  B. 
R.  64,  128  Fed.  170. 

Goods  purchased  by  orders  of  bankrupt 
'—Where  a  merchant  supplied  goods  to 
workmen  in  the  employ  of  the  bankrupt, 
upon  orders  of  the  bankrupt,  received  as  a 
portion  of  their  wages,  and  for  the  amount 
of  such  orders  remaining  unpaid,  filed  a 
claim  in  their  own  name  and  asserted  a 
laborers*  lien  upon  the  bankrupt's  property 
under  a  Tennessee  statute,  and  where  there 
had  been  no  assignment  of  the  labor  claims 
to  the  merchant  pro  tanto  by  consent  or 
knowledge  of  the  laborers  themselves,  but 
simply  a  supposition  between  the  bankrupt 
and  claimant  that  claimant  should 
stand  precisely  in  the'shoes  of  the  laborers, 
in  the  absence  of  evidence  that  the  laborers 
intended  to  sell  and  agreed  that  the  lien 
should  be  kept  alive  for  the  benefit  of  the 
purchaser,  payment  and  not  an  assignment 
will  be  presumed.  Browder  &  Co.  v.  Hill 
(C.  C,  A.,  6th  Cir.),  14  Am.  B.  R.  619,  136 
Fed.  821.  See  also  Bell  v.  Arledge  (C.  C.  A., 
5th  Cir.),  27  Am.  B.  R.  773. 

Time  checks. —  Where  bankrupts  were 
loggers  and  failed  to  pay  their  men  and  the 
owners  of  the  logs  paid  off  the  liens  to  pre- 
vent threatened  foreclosure  and  sale,  and 
the  time  checks  representing  each  man's 
claim  being  turned  over  to  the  o\\Tier8  of 
the  logs  upon  such  payment,  the  transaction 
amounted  to  an  assignment  in  fact  of  such 
elaim  and  not  to  a  payment  and  extinguish- 
nient,  and  such  claims  wore  entitled  to  the 
same  right  to  priority  of  paj-ment  in  the 
hands  of  such  owners  as  in  the  hands  of  the 


workmen.     Matter  of  Langley  &,  Alderson 
(Ref.,  Wis.),  24  Am.  B.  R.  69. 

Borrowing  money  to  pay  wages.— In  the 
case  of  United  Surety  Co.  v.  Iowa  Mfg.  Co» 
(C.  C.  A.,  8 til  Cir),  24  Am.  B.  R.  726,  179 
Fed.  55,  the  court  said:  "  In  this  cose  theve 
was  no  assignment  of  the  claims  and  none 
was  intended  by  the  parties.  The  transac- 
tion consisted  simply  in  the  Abadie  Com- 
pany [insolvent]  borrowing  money  from 
the  surety  company  to  pay  a  debt  which, 
as  between  the  borrower  and  lender,  was 
alone  owed  by  the  former,  and  instead  of 
buying  the  claims  from  the  laborers,  and 
thereby  securing  some  equitable  right  as 
against  the  principal  debtor,  the  surety 
company  took  what  it  conceived  to  be  ample 
security  for  the  loan,  turned  over  the  money 
to  the  borrower,  and  with  it  the  latter  paid 
and  extinguished  its  own  debt  to  the  la- 
borers. Their  claims,  therefore,  were  not 
at  the  time  bankruptcy  proceedings  were 
instituted  against  the  borrower  *  wages  due 
the  workmen'  within  the  meaning  of  sec- 
tion 64-b(4)  of  the  Bankruptcy  Act. 
Neither  were  they  assigned  claims  of  that 
kind  entitling  the  assignee  to  stand  in  the 
shoes  of  the  laborers.*' 

Priority  personal  under  prior  decisions.--* 
Tliis  priority  has  been  held  to  be  personal 
and  where  an  assignment  of  the  wages  took 
place  prior  to  the  filing  of  the  petition  no 
priority  was  allowed.  In  re  Westlund  (D. 
C,  Minn.),  3  Am.  B.  R.  646,  99  Fed.  399. 
Thus,  where,  prior  to  the  bankruptcy  of  a 
corporation,  its  employees  assign  their 
claims  for  wages  to  secure  one  who  advanced 
the  money  for  their  wages,  the  assignee  is 
not  entitled  to  priority  of  payment.  In  re 
St.  Louis  Ice,  etc.,  Co.  (D.  C.,  Mo.),  17  Am. 
B.  R.  194,  147  Fed.  752.  But  where  thd 
assignment  took  place  after  the  bankruptcy 
proceedings  were  commenced  it  was  held 
that  the  claims  for  wages  are  entitled  to 
priority  in  the  hands  of  the  assignee.  In 
re  Campbell  (D.  C,  Wis.),  4  Am.  B.  R. 
535,  102  Fed.  686. 

112.  In  re  Fuller  &  Bennett  (D.  C,  W. 
Va.),  18  Am.  B.  R.  443,  152  Fed.  538. 

118.  Subrogation. —  In  re  North  Carolina 
Car  Co.  (D.  C,  N.  Car.),  11  Am.  B.  R.  488, 
127  Fed.  178;  Matter  of  Langley  &  Aider- 
son    (D.  C,  Wis.),  24  Am.  B.  R.  69. 
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off  such  debt  does  not  entitle  him  to  subrogation  to  the  liens  of  the  creditors 
so  paid  off.*" 

d.  When  services  perfoimed. —  The  labor  must  have  been  performed  within 
three  months  of  the  filing  of  the  petition,  although  a  different  and  longer 
period  be  prescribed  by  a  State  statute."®  The  claim  of  an  infant  for  wages, 
earned  more  than  three  months  before  the  commencement  of  bankruptev 
proceedings,  is  not  entitled  to  priority.***  The  holding  that,  if  performed 
thereafter  without  actual  notice  of  the  bankruptcy,  the  right  to  priority 
•exists,  seems  erroneous;**^  though  perhaps  such  a  disbursement  could  be 
allowed  as  an  expense  of  administration.  If  a  labor  claim  is  reduced  to 
judgment  within  the  four  months'  period,  priority  may  still  be  asserted  to 
the  amount  of  the  judgment,**®  but  probably  not  for  the  .costs.  The  claim 
must  be  for  wages  actually  earned  within  the  prescribed  time,  and  a  judg- 
ment for  a  breach  of  a  contract  of  employment  based  upon  an  unlawful 
discharge  of  the  employee  is  not  entitled  to  priority.**®     The  claim  of  a 


114.  Brower  &  Co.  v.  Hill   (C.  C.  A.,  6th 
Cir.),  14  Am.  B.  R.  619,  136  Fed.  821. 

115.  Priority  confined  to  wages  earned 
within  three  months  of  bankruptcy.— In 
re  Rouse  (C.  C.  A.,  7th  Cir.),  1  Am.  B.  R. 
234,  91  Fed.  96,  revg.  s.  c.  1  Am.  B.  R.  231, 
^1  Fed.  514,  and  holding  that,  where  a 
•company  suspended  business  on  August  31, 
1898,  owing  wages  to  many  workmen,  and 
said  company  was  involuntarily  adjudged 
bankrupt  on  November  1,  1898,  that  the 
workmen,  etc.,  were  limited  as  to  their 
priorities,  to  the  wages  earned  within  three 
months  prior  to  the  filing  of  the  petition  in 
bankruptcy,  and  they  could  not  under  sec- 
tion 67-b(5),  which  allows  the  same  priori- 
ties in  bankruptcy  as  are  allowed  by  State 
laws,  be  allowed,  as  prior  claims,  wages 
-earned  more  than  three  months  prior  to 
the  filing  of  the  bankruptcy  petition,  not- 
withstanding there  were  two  statutes  of  the 
State  of  their  evidence,  one  allowing  prior- 
ity in  the  payment  of  wages  for  three 
months  prior  to  the  suspension  of  business 
by  the  employer,  and  another  allowing  pri- 
ority in  the  payment  of  any  sum  earned  as 
wages,  no  matter  at  what  period. 

Where  a  State  statute  provides  that  in 
all  distributions  of  assets  under  general 
assignments  for  the  benefit  of  creditors,  the 
wages  or  salaries  actually  owing  to  the  em- 
ployees of  the  assignor  for  services  ren- 
dered within  one  year  prior  to  the  execu- 
tion of  the  assignment  shall  be  preferred 
before  any  other  debts,  and  such  an  assign- 
ment is  made  within  four  months  prior  to 
tlie  filing  of  the  petition  in  bankruptcy 
against  the  assignor,  the  priority  of  a  wago 
claim  against  the  bankrupt  estate   is  con* 


fined  to  wages  earned  within  three  months 
before  the  commencement  of  the  bankruptcy 
proceedings.  Matter  of  Slomka  (C.  C.  A. 
2d  Cir.),  9  Am.  B.  R.  635,  122  Fed  630. 
revg.  9  Am.  B.  R.  124. 

116.  In   re  Huntenberg    (D.   C,  N.  Y.l. 
18  Am.  B.  R.  697,  153  Fed.  768. 

117.  In  re  Gerson   (Ref.,  Pa.),  1  Am.  B. 
R.  251. 

118.  In  re  Anson  (D.  C,  Cal.),  4  Am.  E. 
R.  231,  101  Fed.  698. 

119.  Damages  for  breach  of  contract- 
Matter  of  Lewis  County  (Ref.,  R,  I.K  l' 
Am.  B.  R-  279,  holding  that,  where  a  sale? 
man  employed  under  a  yearly  contract  is 
wrongfully  discharged  after  seven  weeks  of 
work,  sues  at  once  and  .recovers  judgment 
for  breach  of  such  contract,  the  amount  re- 
covered is  not  wages;  hence  upon  the  bank- 
ruptcy of  the  employer  within  a  year,  the 
salesman  is  not  entitled  to  payment  iu  full 
for  the  proportionate  part  of  his  judgment, 
which  three  months  bears  to  the  unexpire^l 
period  of  his  term  of  service. 

Where  a  contract  of  employment  at  a 
fixed  salary  for  a  definite  time  expressly 
provides  that  in  case  the  employer,  a  corpo- 
ration, should  be  dissolved  before  the  ex- 
piration of  the  contract,  it  might  at  the 
option  of  the  corporation  be  declared  null 
and  void,  and  before  the  expiration  of  the 
contract  the  employer  makes  a  written  ad 
mission  of  its  inability  to  pay  its  debt*  and 
its  willingness  to  be  adjudged  bankrupt 
upon  that  ground,  the  employee  is  not  en- 
titled to  prove  a  claim  for  damages  for  an 
alleged  breach  of  the  contract  of  employ- 
ment. In  re  Sweetser  (C.  C.  A.,  2d  Cir.), 
15  Am.  B.  R.  650,  142  Fed.  131. 
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teamster  should  be  limited  to  his  personal  services. ^^  The  words  ^*  wages 
due  "  include  wages  owing  at  the  date  of  bankruptcy,  even  though,  by  con- 
tract between  the  wage-earner  and  the  bankrupt,  payment  is  to  be  deferred 
to  a  date  later  than  the  date  of  bankruptcy.*^  Payments  on  account  of 
wages  due,  made  by  a  bankrupt  to  certain  of  his  employees  within  three 
months  of  the  filing  of  a  petition  in  bankruptcy,  will  not  be  held  to  reduce 
the  amount  of  wages  earned  by  them  during  that  period,  where  the  bank- 
rupt was  indebted  to  such  employees  for  services  rendered  prior  thereto  to 
a  greater  extent  than  the  payments  made,  and  in  making  such  payments 
gave  no  direction  for  their  application.*^ 

c.  Persons  entitled  to  priority. —  (1)  Workmen,  clerks  or  servants. — 
The  question  as  to  who  is  entitled  to  priority  for  wages  is  not,  it  seems,  con- 
trolled by  the  statutory  definition  of  ^'  wage-earner."*^  The  words  are  used 
in  their  popular  sense,  and  should  be  construed  to  mean  just  what  they  are 
popularly  understood  to  mean."*  Dictionaries  should  be  consulted,  as  well 
as  cases.  The  phrase  "  operative,  clerk,  or  house-servant,"  in  the  law  of 
1867,  is  thought  to  be  practically  equivalent.  Cases  construing  these  words 
will  be  found  in  the  foot-note.*^*  Priority,  being  giv«n  to  persons  performing 
services  of  a  certain  character,  depends  upon  the  character  of  the  services 
rather  than  upon  the  particular  mode  of  employment*^*  A  bookkeeper, 
employed  by  a  bankrupt  at  a  regular  salary  payable  monthly,  is  a  clerk  within 
the  meaning  of  this  subdivision.*^     Under  the  present  law,  the  following 


190.  If  the  claim  is  for  serrices  of  team* 
ster  with  wagon  and  team,  he  may  have 
priority  only  ior  his  personal  services.  Mat- 
ter of  Winton  Lumber  &  Mfg.  Co.    (Ref., . 
Ky.),  17  Am.  B.  R.  117. 

In  PennsylyaBia,  the  earnings  of  horses 
and  teams,  not  being  preferred  under  the 
State  law,  are  not  preferred  under  section 
64-b  ( 5 )  of  the  bankruptcy  act,  and  it  being 
impossible  to  individuate  claimants'  earn- 
ings and  the  earnings  of  his  team,  no  por- 
tion of  the  claim  will  be  allowed.  Sprukes 
V.  Lackawanne  Dairy  Co.  (D.  C,  Pa.),  26 
Am.  B.  R.  554. 

121.  Wages  dne;  deferred  pajrment.— -In 
re  Gladding  (D.  C,  R.  I.),  9  Am.  B.  R. 
700,  t20  Fed.  709,  holding  that,  where  a 
olerk  of  the  bankrupt  took  two  weeks'  va- 
cation in  accordance  with  a  notice  posted 
in  the  store  and  which  provided  that  "  it 
is  understood  and  agreed  that  employees 
taking  vacations  agree  that  if  for  any  rea- 
son employment  is  severed  voluntarily  or 
otherwise  before  January  1,  1903,  the  vaca- 
tion pay  will  be  forfeited."  and  the  employer 
becomes  a  bankrupt  in  October,  1902,  such 
provision   must  not  be   converted   into  an 


agreement  which  would  deprive  the  clerk 
of  his  ordinary  legal  status  as  a  creditor. 

188.  In  re  Van  Wert  Machine  Co*  (D.  C, 
Mafis.),  26  Am.  B.  R.  997. 

188.  Wages,  definition.-^  In  re  Scanlon 
(D.  C,  Ky.),  3  Am.  B.  R.  202,  97  Fed.  26; 
In  re  Gurewitz  (C.  C.  A.,  2d  Cir.),  10  Am. 

B.  R.  350,  121  Fed.  982.  The  term  **  wages," 
as  used  in  this  section,  has  received  a  very 
liberal  construction.  It  includes  commis- 
sions or  other  methods  of  payment.  In  re 
Roebuck  Weather  Strip  &  Wire  Screen  Co. 
(D.  C,  N.  Y.),  24  Am.  B.  R.  532,  180  Fed. 
497. 

184.  In  re  Rose  (Ref.»  Ohio),  1  Am.  B.  R. 
68. 

185.  In  re  Pevear,  Fed.  Cas.  11,0.53;  In  re 
Erie  Rolling  Mill  Co.,  1  Fed.  &85;  In  re 
Waites  &  Co.,  39  Fed.  264. 

186.  In  re  New  England  Thread  Co.   <D. 

C,  R.  I.),  18  Am.  B.  R.  840,  154  Fed.  742. 

187.  Bookkeeper. —  In  re  Baumblatt  (D. 
C,  Pa.),  19  Am.  B.  R.  500,  153  Fed.  485; 
Bell  V.  Arledge  (C.  C.  A.,  5th  Cir.),  27 
Am.  B.  R.  773. 

Under  the  act  of  1867,  Judge  Lowell  de- 
cided  that   the   word   included   "  a   person 
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have  been  held  not  entitled  to  priority  under  this  subsection :  a  contractor,^ 
a  general  buyer  from  jobbers, ^^  an  officer. or  manager  of  a  corporation,^*^ 
a  manager  of  a  branch  broker's  office,^^^  a  teamster,^^  a  blacksmith  shoeing 
horses  and  repairing  tools  in  his  own  shop,^^  and  a  person  engaged  merely 
in  an  incidental  agency. ^^*  But  a  clerk  selling  goods  in  a  store^^  is  entided 
to  priority,  and  so  is  a  laborer  '^  working  by  the  piece."'^     So  also  as  to 


employed  for  temporary  service  in  adjust* 
ing  the  books  and  accounts  of  a  bankrupt.* 
Ex  parte  Rockett,  Fed.  Cas.  11,977. 

188.  Contractor  distinguished  from  work« 
man. —  Where  one  rendered  services  to  an- 
other under  an  express  contract,  and  the  re- 
lation established  between  the  parties  was 
one  of  contract  involving  the  employment  of 
capital  of  the  alleged  laborer,  and  the  use 
of  his  machinery,  factory,  and  the  services 
of  his  own  employees,  it  was  held  that 
the  party  furnishing  such  capital,  factory, 
and  services  of  his  employees  was  not  a 
workman,  clerk,  or  servant,  within  the 
meaning  of  subdivision  4,  even  though  he 
also,  in  connection  with  the  performance  of 
his  contract,  rendered  some  manual  service. 
In  re  Rose  (Ref.,  Ohio),  1  Am.  B.  R.  68. 

129.  A  general  buyer  from  jobbers,  re- 
ceiving his  pay  wholly  from  the  persons 
for  whom  he  purchases,  is  not  a  **  work- 
man, clerk  or  servant "  within  the  meaning 
of  subdivision  4.  Matter  of  Smith  (Ref^ 
R.  I.),  11  Am.  B.  R.  646. 

130.  Officers  of  corporations  are  in  no 
sense  **  workmen."  In  re  Grubbs- Wiley  C5o. 
(Ref.,  Mo.),  2  Am.  B.  R.  442,  96  Fed.  183; 
In  re  Carolina  Cooperage  Co.  (D.  C,  N. 
Car.),  3  Am.  B.  R.  154,  96  Fed.  950;  Matter 
of  Metropolitan  Jewelry  Co.  (D.  C,  N.  Y.), 
81  Am.  B.  R.  752. 

131.  A  manager  of  a  branch  broker's  of- 
fice is  neither  a  workman,  servant,  or  clerk. 
In  re  Brown  (D.  C,  N.  Y.),  22  Am.  B.  R. 
496,  171  Fed.  281.  Nor  is  a  manager  of  a 
branch  store  who  incidentally,  sells  goods 
and  performs  clerical  work.  In  re  Green- 
berper  (D.  C,  K  Y.),  30  Am.  B.  R.  117. 

132.  A  teamster  is  neither  a'  workman, 
clerk,  or  servant,  within  the  meaning  of 
subdivision  4  of  the  act.  Sprukes  v.  Lacka- 
wanna Dairy  Co.  (D.  C,  Pa.),  26  Am.  B.  R. 
554. 

133.  The  claim  of  a  blacksmith,  proprie- 
tor of  a  shop,  for  the  services  of  himself 
and  men  in  shoeing  horses  belonging  to  a 
bankrupt  corporation  and  in  doing  other 
work,  is  not  entitled  to  priority.  Weaver  v. 
Hugill  Shoe  &  Supply  Co.  (Ref.,  Ohio),  16 
Am.  B.  R.  516. 

134.  An  incidental  agency,  with  no  ob- 
ligation to  serve,  does  not  create  a  claim 
entitled  to  priority  under  subdivision  4.  In 
re  Mayer  (O.  C, 'W^is.),  4  Am.  B.  R.  119, 
101   Fed.  227. 

135.  A  person  selling  goods  in  a  store  is 


a  clerk  within  the  meaning  of  subdivision 
4  and  is  entitled  to  priority,  but  where  a 
person  so  entitled  to  priority  allows  his 
debtor  to  retain  a  portion  of  his  wages  un- 
der an  arrangement  to  create  a  fund  with 
which  to  pay  the  expenses  of  a  college  edu- 
cation, his  lien  as  a  wage-earner  does  not 
extend  to  the  balance  of  his  wages  thus 
retained.  In  re  Flick  (D.  C,  Ohio),  5  Am. 
B.  R.  465,  105  Fed.  503.  See  also  In  re 
King  Co.  (D.  C,  Mass.),  7  Am.  B.  R.  619, 
113  Fed.  120. 

186.  "Piece  worker." — In  the  case  of  In 
re  Guarewitz  (C.  C.  A.,  2d  Cir.),  10  Am. 
B.  R.  350,  121  Fed.  982,  the  court,  holding 
that  the  claim  of  a  "  piece  worker "  is  en- 
titled to  priority,  said:  ''It  surely  could 
not  have  been  the  purpose  of  Congress  to 
make  the  method  of  computation  a  cri- 
terion of  priority;  ...  In  order  to  se* 
cure  priority  under  this  subdivision  [subd. 
4],  the  creditor  must  establish  the  follow- 
ing facts:  First,  that  he  was  a  workman,, 
clerk,  or  servant  of  the  bankrupt.  Second. 
that  he  earned  wages  within  three  months 
prior  to  the  commencement  of  the  proceed- 
ings. There  is  nothing  ambiguous  about  tiie 
use  of  the  word  *  wages '  in  this  connection. 
It  means  the  agreed  compensation  for  serv- 
ices rendered  by  the  workmen,  clerks  or 
servants  of  the  bankrupt,  those  who  have 
served  iiim  in  a  subordinate  or  menial  ca- 
pacity and  who  are  supposed  to  be  depend- 
ent upon  their  earnings  for  their  present 
support.  Whether  their  employer  ha* 
agreed  to  pay  them  by  the  hour,  the  day, 
the  week,  the  month,  or  by  the  *job'  or 
piece,  is  wholly  immaterial." 

In  Pennsylvania  a  workman  has  been  held 
to  be  one  who  works  for  others  at  manual 
labor,  skilled  or  unskilled,  and  the  reward 
of  his  labor  is  wages,  and  it  is  none  the 
less  such  because  it  is  paid  for  by  Ihe  piece. 
But  it  is  not  wages  where  payment  is  bv 
the  job  nor  where  it  is  profits  on  the  labor 
of  others,  even  though  the  person  himself 
takes  part  in  the  work.  In  re  Deutschl? 
&  Co.  (D.  C,  Pa.),  25  Am.  B.  R.  343,  182 
Fed.  430.  In  this  case  the  establishment 
of  the  bankrupts  was  a  sash,  door  and  blind 
factory,  and  the  claimants,  under  contract 
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musicians  employed  by  the  bankrupt  to  play  in  a  moi  garden ;  ^^  and  it  has 
been  held  that  a  manager  of  a  store  may  apply  a  payment  of  wages  mada 
to  him  within  the  three  months'  period  upon  wages  due  before  such  period, 
and  that  iie  is  entitled  to  priority  in  the  payment  of  the  balance  of  his 
claim.**  If  an  officer  of  a  corporation  performs  services  which  are  not  con- 
nected with  his  office,  he  is  entitled  to  priority  of  payment  for  such  ser- 
vices.*'^ The  priority  does  not  exist  in  favor  of  an  offioer  of  a  corporation, 
who  occupies  the  position  of  a  manager  or  assistant  manager  of  the  corpo- 
ration's business,  although  incidentally  he  keeps  the  books  and  performs  other 
services  ordinarily  performed  by  a  clerk  or  laborer.*"**  Every  laborer  who 
actually  labors  under  the  authority  of  the  court  for  the  preservation  or  en- 
hancement of  the  fund  or  property  in  custodia  legis  is  entitled  to  an  equitable 
lien  equivalent  in  effect  to  that  of  a  bona  fide  purchaser  without  notice.*^ 

(2)  Traveling  or  city  salesman. —  The  amendment  of  1906  has  in- 
cluded within  the  preference  the  wages  earned  by  a  traveling  or  citv  sales- 
man, thus  nullifying  contrary  authorities  under  the  former  law,***  This 
amendment  ia  not  retroactive,  and  a  claim  for  such  wages  filed  in  a  bank- 
ruptcy proceeding  instituted  before  said  amendment  is  not  entitled  to  pri- 
ority.*** A  traveling  salesman,  as  commonly  understood,  may  be  defijned 
as  a  man  who  travels  about  the  country  soliciting  orders  for  goods,  which 
Offlers  are  sent  to  his  employer  for  approval.  This  is  the  primary  service 
for  which  he  is  employed,  and  it  measures  the  full  extent  of  his  responsi- 
bilitv.***     The  fact  that  a  claimant,  in  addition  to  procuring  orders  for  the 


( 


with  the  bankrupts,  had  charge  of  two  of  the 
factory  departments.  The  men  under  them  were 
their  own.  hired  and  discharged  by  them,  and 
clalmantg  were  paid  for  the  work  which  their 
men  turned  out  at  so  much  a  piece,  and  were 
answerable  for  It.  This  work  was  done  at  the 
factory  of  the  bankrupts  with  the  aid  of  ma- 
terials and  machinery  which  the  bankrupts  fur- 
niatied,  the  claimants  furnishing  the  required 
labor.  The  hours  of  the  men  were  regulated  by 
(he  shop  whistle  and,  for  the  sake  of  convenience, 
their  wages  were  taken  care  of  by  the  bankrupts 
for  the  claimants  on  pay  day.  It  was  held  that 
claimants  were  not  "  workmen,"  nor  were  their 
earnings  "  wages  "  within  the  meaning  of  section 
64-b  (4)  of  the  bankruptcy  act. 

137.  Mvnlolana  hired  at  regular  wages  by  a 
bankrupt  to  play  on  his  roof  garden  are  "  ser- 
vants "  within  the  meaning  of  subdivision  4.  In 
re  Caldwell  (D.  C,  Ark.),  21  Am.  B.  R.  286,  164 
Fed.  515. 

138.  In  re  Andrews  (Ref.,  N.  Car.).  19  Am.  B. 
R.  441:  Matter  of  Mclntyre  Bros.  (Ref..  MUs.),  21 
Am.  B.  R.  588.  But  in  the  absence  of  specific  ap- 
plication to  other  debts,  such  payments  are  to  be 
applied  to  wages  earned  during  the  three  months' 
period.  In  re  Flick  (D.  C,  Ohio),  5  Am.  B.  R. 
465.  106  Fed.  603. 

138a.  In  re  Swain  Co.  (D.  C.  Cal.).  28  Am.  B. 
R.  66,  In  which  It  was  held  that  the  claim  made 
by  one  who  acted  as  director  and  secretary  of  the 
bankrupt    restaurant    corporation    for    wages    for 


services  rendered  as  steward  of  bankrupt's  res- 
taurant, and  in  no  other  capacity.  Is  entitled  to 
priority  of  payment. 

138b.  In  re  Crown  Point  Brush  Co.  <D.  C. 
N,  Y.),  29  Am.  B.  R.  638. 

130.  Labor  ander  aatUorlty  of  coart.— 
"  Thus,  to  express  It  otherwise,  a  laborer,  who  by 
order  of  the  court  Is  employed  on  property  in  the 
hands  of  the  court,  as  ta»the  existent  values  In 
hand,  will  be  paid  by  the  court  for  the  value  ot 
his  services  rendered  to  that  property  to  which 
the  liens  of  the  creditors  attach,  and  for  the 
benefit  of  which  his  services  were  rendered.'* 
In  re  Erie  Lumber  Co.  (D.  C,  Oa.),  17  Am.  B.  R, 
689,   700.   150  Fed.  817. 

140.  In  re  Scanlon  (D.  C..  Ky.),  3  Am.  B.  R. 
202.  97  Fed.  26;  In  re  Greene wald  (D.  C.,  Pa.),  « 
Am.   B.   R.   696,    90  Fed.  705. 

141.  In  re  Photo  Engraving  Co,  (D.  C,  N.  T.>, 
19  Am.  B.  R.  94.   166  Fed.   684. 

142.  Trairellnar  saleaman,  definltloa 

In  re  New  England  Thread  Co.  (C.  C.  A..  Ist 
Cir.),  20  Am.  B.  R.  47,  158  Fed.  788.  In  this  ca«e 
the  court  said:  "He  Is-  not  emptoyed  or  author- 
ized to  fix  prices.  He  cannot  pass  upon  the  credit 
or  standing  of  customers.  He  does  not  collect 
accounts.  He  Is  not  reiiponalble  for  (he  quality, 
condition,  or  delivery  of  the  goods.  He  makes  no 
personal  contracts,  and  he  has  nQ  other  Interest 
in  the  sales  than  his  compensation  for  those 
which  are  approved  by  bis  employer.  But,  while 
the  field  of  service  and  responsibility  of  traveling 
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banknipt's  goods,  supervised  their  being  placed  in  position,  does  not  take 
him  of  the  classification  as  a  salesman,  his  principal  business  being  to- 
procure  orders.^*® 


VI.  DEBTS  ENTITLED  TO  PRIORITY  UNDER  STATS  LAWS. 

a.  In  general. —  Subdivision  5  requires  the  payment  of  '*  debts  owing  to 
any  person  who  by  the  laws  of  the  States  or  the  United  States  is  entitled 
to  priority."  Here  the  practitioner  should  again  be^r  in  mind  the  rule  as  to 
liens,  previously  stated.^'" 

b.  liens  under  State  laws  and  bankrupt  apt. —  Where  a  priority  is  sought 
under  a  State  statute  it  must  be  determined  under  the  laws  of  that  State. ^^^ 
If  the  State  law  gives  a  lien  and  it  continues  after  bankruptcy,  the  priority 
exists  in  effect  though  not  in  name ;  the  property  becomes  charged  with  the 
lien,  and  §  64,  strictly  speaking,  does  not  apply.  In  coimecti<»i,  too, 
§  67  on  liens  avoided  by  the  adjudication  should  be  consulted.  It  must  be 
remembered,  too,  that  this  subdivision  has  no  application  where  the  State 
statute  gives  priority  to  a  class  already  given  priority  by  the  bankruptcy 
law;  the  bankrupt  act  not  only  controls  the  State  law  in  case  of  absolute 
conflict,  but  by  its  express  regulation  of  these  priorities  excludes  the  State 
law  altogether.^^^     Subject  to  these  exceptions,  if  the  State  law  gives  the 


«aMmen  1«  limited,  the  avreementa  which  they 
make  with  their  employers  vary  greatly  in  such 
details  aa  the  form  of  compensation,  the  extent  of 
territory,  and  in  many  other  particulars.  A  trav- 
eling salesman  may  be  paid  a  fixed  sum  per  day, 
week  or  month,  or  a  yearly  salary,  or  a  commis- 
sion on  the  amount  of  goods  sold,  or  both  a 
fixed  sum  in  the  form  ^  wages  or  salary,  and.  in 
addition  thereto,  a  commission  on  the  amount  of 
goods  sold  when  the  sales  exceed  a  certain  amount. 
The  territory  assigned  to  him  may  be  confined  to 
a  single  city  or  State,  or  it  may  cover  many 
cities   or  States.     Commonly,    the   employer   pays 

,  the  salesman's  expenses,  but  sometimes,  especially 
it  he  works  for  a  commission,   he   pays  his  own 

.  expenses.  Sometimes  the  employer  has  a  list  of 
customers,  and  the  salesman  receives  a  commis- 
sion upon  all  orders  sent  in  by  those  customers. 
Sometimes  he  is  allotted  a  certain  territory,  and 
he  ^eoe^VM  a.  commission  upon  all  sales  which 
are  sent  in  from  that  territory.  In  some  cases 
the  employer  may  direct  the  routes  he  is  to  travel, 
and  in  other  cases  the  salesman  chooses  his  own 
routes.  Sometimes  the  salesman  sends  the  orders 
directly  to  his  employer,  and  sometimes  the  cus- 
tomers themselves  send  in  the  orders  to  the  em- 
ployer. We  do  not  think  any  of  these  details 
takes  a  man  out  of  the  category  of  traveling 
salesman."  See  also  In  re  Pink  (D.  C,  Pa.),  20 
Am.    B.    R.    897.    183   Fed.    135. 

148.  In  re  Roebuck  Weather  Strip  &  Wire 
Screen  Co.  (D,  C,  N.  Y.),  24  Am.  B.  R.  532,  180 
Fed.  497.  In  this  case  a  claim  was  filed  against 
the  estate  of  a  bankrupt  under  a  contract  between 
the  bankrupt  and  the  claimant  by  which  It  was 
agreed  that  the  claimant  .should  solicit  orders  for 
weather  strips,  superintend  the  placing  of  the 
same     by     workmen     whom     the     claimant     should 


select,  subject  to  the  approval  of  the  bankrupt. 
and  that  bankrupt  should  pay  the  wages  of  the 
workmen,  furnish  the  material,  and  out  of  the 
price  should  retain  the  cost  of  labor  and  materl&l 
and  an  additional  amount  of  16  per  cent,  of  the 
price,  turning  the  balance  over  to  the  claimant 
as  his  compensation.  Claimant  claimed  priority 
for  compensation  due  pursuant  to  said  contract 
under  subdivision  4.  It  was  held  that  the  claim- 
ant was  a  wage-earner  and  not  a  principal  with 
the  bankrupt  in  its  business  and  that  the  claim 
should  be  allowed  priority  to  the  extent  of  ISOO. 

Saleaman  for  another  concern  aelllBir 
on  eommlaalona.—  Where  a  traveling  man  for 
another  concern,  having  an  agreement  with  a 
bankrupt  company  whereby  he  was  to  receive  IS 
per  cent,  on  monuments  sold  by  him  to  be  paid 
him  when  the  monument  was  set  up  and  paid  for. 
makes  an  agreement  for  the  sale  of  a  monument 
about  ten  months  before  the  bankruptcy  proceed- 
ing, but  the  monument  is  not  delivered  and  paid 
for  until  the  month  prior  to  the  bankruptcy  pro- 
ceedings, he  Is  a  traveling  salesman.  In  re  Na- 
tional Marble  A  Granite  Co.  (D.  C.  Ga.),  SI  Am 
B.  R.  80. 

144.  See  discussion  under  this  section,  ante. 
subtitle  ">Prioritie8  versus  X.iens." 

145.  In  re  Byrne  (D.  C,  Iowa),  3  Am.  B.  K 
268,  97  Fed.  762.  Text  cited  in  In  re  United  State* 
Lumber  Co.   (D.  C,  Wash.),  30  Am.  B.  R.  682. 

140.  In  re   L«wls   (D.   C.   Mass.),   4  Am.  B.  R 
51,   99   Fed.   935;    Matter  of   Slomka    (C.   C.   A..  2J 
Clr.),   9  Am.   B.   R.   635.   122  Fed.  630;   In  re  Crown 
Point  Brush  Co.   (D.  C,  N.  Y.),  39  Am.  B.  B.  S^^- 
quotinK  text. 

A  State  «tatnte  cannot  override  the  act 
of  Congress,  even  if  a  lien  exists  under  the 
former      at      the      time      when      the      proceedings 
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priority,  the  same  must  be  reoogniised  in  the  bankruptcy  proceedings."^ 
The  bankruptcy  act  expressly  recognizes  the  existence  of  State  statutes,  and 
makes  them  the  basis  for  allowing  priority  of  payment  to  certain  classes  of 
claims.^**  The  priority  shouJd  be  clearly  evidenced  by  some  statutory 
provision,  or  by  a  judicial  rule  so  definitely  established  as  to  have  the  force 
of  a  statute.^^    A  collusive  assignment  of  mechanics'  liens  for  the  benefit  of. 


in  bankruptcy  are  begun.  In  re  Consum* 
era'  Coffee  Co.  (D.  C,  Pa.),  18  Am.  B.  R. 
500,  151  Fed.  933. 

147.  Compare  In  re  Fall  City,  etc.,  Co. 
(D.  C,  Ky.),  3  Am.  B.  R.  437,  98  Fed.  592; 
In  re  Worcester  Co.  (C.  C.  A.,  let  Cir).,  4 
Am.  B.  R.  497,  102  Fed.  808;  In  re  Crow 
(D.  C,  Ky.),  7  Am.  B.  R.  545,  116  Fed. 
110;  In  re  Potter  (D.  C,  Ky),  16  Am.  B. 
R.  26,  143  Fed.  407;  Moore  v.  Greene  (C. 
C.  A.,  4th  Cir.),  16  Am.  B.  R.  648,  145  Fed. 
480.  If  the  State  statute  aives  no  lien  to 
a  county  on  the  property  of  a  tax  collector 
for  moneys  collected  by  him,  the  county  is 
not  entitled  to  priority  of  payment  out  of 
his  bankrupt  estate.  In  re  Waller  (D.  C, 
Md.L  15  Am.  B.  R.  753,  142  Fed.  883;  In 
re  Iroquois  Machine  Co.  (D.  C,  R.  I.).  22 
Am.  B.  R.  183,  166  Fed.  629,  holding  that 
where  an  attachment  upon  a  debtor's  prop- 
erty is  disaolTed  by  his  adjudication  as  a 
bankrupt,  the  attaching  creditor's  claim  for 
coHts  of  the  attachment  is  a  debt  entitled 
to  priority.  As  to  lien  of  garnishment,  see 
Matter  of  Culpepper  (D.  Oi,  Tex.),  31  Am. 
B.  R.  762. 

14S.  In  re  Crow  (D.  C,  Ky.),  7  Am.  B.  R. 
.*>4o,  116  Fed  110,  112,  approved  in  In  re 
Bennett  (C.  C.  A.,  6th  Cir.),  18  Am.  B.  R. 
320,  153  Fed.  673. 

149.  In  re  Potter  (D.  C,  Ky.),  16  Am.  B. 
R.  236,  143  Fed.  407. 

Money  due  from  a  guardian  to  his  ward, 
on  a  settlement  of  his  accounts  in  a  probate 
^-ourt  of  Kentucky,  is  entitled  to  priority 
from  the  estate  of  the  guardian  in  bank- 
ruptcy, the  statutes  of  Kentucky  providing 
t^'at  in  a  distribution  of  insolvent  estates, 
whether  on  a  voluntary  or  involuntary  as- 
signment, or  the  death  of  the  insolvent, 
'lebts  due  as  guardian  shall  be  paid  in  full 
before  any  payment  shall  be  made  to  gen- 
o-al  creditors.  (Ky.  St.,  1903,  S  74.)  In 
re  Crow  (D.  C,  Ky.),  7  Am.  B.  R.  545,  116 
Fed.  110.  But  see  under  the  Michigan  stat- 
ute. In  re  Jones  (D.  C,  Mich.),  18  Am.  B. 
R.  206,  151  Fed-  108. 

Cost^  incurred  in  an  action  against  the 
bankrupt  prior  to  bankruptcy,  which  would 
constitute  a  preferred  claim  under  the  in- 
solvency laws  of  Rhode  Island,  are  entitled 
to  priority  against  the  estate  in  bank- 
ruptcv.  In  re  Daniels  (D.  C,  R.  I.),  6  Am. 
B.  R.'^699,  110  Fed.  745. 


A  eUim  for  mateiials  s^ppUed  to  a  cor- 
poration, being  entitled  to  priority  under 
the  laws  of  Kentucky,  has  been  held  to  be 
entitled  to  priority  under  the  bankruptcy 
act,  although  a  technical  lien  had  not 
ripened  at  the  date  of  the  corporation's 
adjudication  in  bankruptcy.  In  re  Bennett^ 
Trustee,  etc.  (C.  0.  A.,  O^h  Cir.),  18  Am.  B. 
Jl.  320,  153  Fed.  673,  affg.  U  Am.  B.  R.  847. 
Such  lien  does  not  exist  for  manufactured 
goods  sold  to  a  manufactarar  and  jobber, 
engaged  in  manufacturing  the  same  goodsr 
and  also  in  selling  siich  goods  manufactured 
by  others.  In  re  Starks-Ullman  Saddlery 
Co.  (C.  C.  A.,  6th  Cir.).  22  Am.  B.  B.  596, 
171  Fed.  834.  See  also  In  re  Floyd  & 
Behr  Co.  (D.  C,  Ky.),  20  Am.  B.  R.  149. 

Priority  of  unrecorded  mortgage. —  In 
Kentucky  under  a  statute  providing  that 
no  mortgage  shall  be  valid  as  against  cred- 
itors until  acknowledged  or  proved  accord- 
ing to  law  and  lodged  for  record,  a  mort- 
gage acknowledged  in  1905,  but  not  re- 
corded until  within  four  months  of  the 
mortgagor's  adjudication  in  1906,  is  not  a 
valid  lien  as  against  creditors  whose  claims 
were  created  while  the  mortgage  was  with- 
held from  record,  and  the  mortgagee  is  not 
entitled  to  priority  of  payment  over  such 
creditors,  but  in  the  distribution  of  the  as-* 
sets  should  share  pro  rata  with  the  gen- 
eral creditors.  Matter  of  Doran  (D.  C, 
Ky.),  17  Am.  B.  R.  799,  148  Fed.  327.  See 
also  In  re  Clark  Coal  &  Coke  Co.  (D.  C, 
Pa.),  23  Am.  B.  R,  273,  173  Fed.  658. 

Conununity  property — In  New  Mexico,  a 
husband  has  only  a  community  interest  in 
property  acquired  by  himself  or  wife  dur- 
ing the  marriage,  and  upon  the  bankruptcy 
of  the  husband,  community  creditors  are 
entitled  to  priority  of  payment  as  t.o  com- 
munity property.  In  re  Chavez  (C.  C.  A., 
8th  Cir.),  17  Am.  B.  R.  641,  149  Fed.  73. 

Priority  of  debts  owing  by  foreign  corpo-  ' 
ration  to  residents  of  State  out  of  property 
in  the  State,  sustained  and   applied,     dee 
In   re   Standard   Oak    Veneer   Co.    (D.    C, 
Tenn.).  22  Am.  B.  R.  883,  173  Fed.  103. 

Priority  of  mortgage  executed  prior  to 
four  months'  period  —  Where  a  real  estate 
nu>rtgage  was  executed  by  a  bankrupt  .more 
than  four  months  prior  to  the  filing  of  a 
petition  against  him  for  adjudication,  it 
constitutes   a    valid    mortgage    against    all 
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the  bankrupt  will  not  be  allowed."^  It  eeems  that  a  creditor  ehall  be  allowed 
tihe  same  priority  under  the  bankruptcy  act  which  he  would  have  had,  had 
not  the  latter  act  superseded  the  State  laws  governing  the  distribution  of 
estates  of  insolvent  debtors,"^  Thus,  a  landlord's  claim  for  rent  in  arrears, 
being  entitled  to  priority  undi&r  the  State  law,  is  within  this  subsection.^ 
And  a  mechanic'e  lien  is  valid  as  against  the  tru8t<»e  although  notice  of  the 
lien  was  filed  after  the  adjudication  in  bankruptcy;  the  State  statute 
must  be  recognized  which  gives  the  creditor  a  specified  time  after  the 
materials   were    furnished    within    which    the  lien    may    be    perfected.^^ 


creditors  except  such  as  may  have  aoquired 
a  lien  prior  to  its  proper  record  and  is  en- 
titled to  priority  under  subdivision  5,  unless 
void  under  the  State  law  as  made  with  in- 
tent to  hinder,  delay  and  defraud  creditors. 
Bean  v.  Orr  (C.  C.  A.,  5th  Cir.),  25  Am.  B. 
R.  400,  182  Fed.  599,  revg.  In  re  Tysor- 
Cheatham  Mercantile  Go.  (D.  C,  6a.),  24 
Am.  B.  R.  434,  173  Fed.  733;  Rouse  v.  Ot- 
tenwess  <Sb  Huxell  (C.  C.  A.,  6th  Cir.),  31 
Am.  B.  R.  115. 

150.  Collusive  assignment  of  mechanics' 
liens  to  sons  of  bankrupt  for  benefit  of 
bankrupt. — ^Two  sons  of  a  bankrupt  father, 
who  clerked  for  him,  and  knew  of  his  finan- 
cial extremity,  a  day  or  two  before  he  exe- 
cuted an  assignment  for  the  benefit  of  cred- 
itors bought  up  mechanics*  liens  against 
the  bankrupt's  store  building  to  the  amount 
of  $2,000  all  but  one  of  which  were  subject 
to  set-offs  on  book  accounts  for  material 
sold  by  the  bankrupt  out  of  the  store  to 
the  original  claimants,  amounting  to  nearly 
$1,800,  and  with  the  money  the  original 
claimants  paid  the  bankrupt  the  book  ac- 
counts. Tt  was  not  pretended  that  the  liens 
wee  bought  up  by  the  sons  to  relieve  their 
father  from  financial  pressure,  nor  to  pro- 
tect their  individual  interests.  They  did 
not  buy  at  a  discount,  so  as  to  make  it  an 
inducement,  nor  did  they  satisfactorily 
show  that  they  purchased  with  their  own 
money,  the  property  of  one  son  being  heav- 
ily mortgaged  and  the  other  son  being  only 
a  few  3'ears  out  of  college.  Tt  was  held 
that  instead  of  the  account  being  used  by 
set-off  to  reduce  the  claims  to  about  $200, 
leaving  that  much  more  derivable  from  the 
real  estate  by  the  creditors,  the  real  es- 
tate was  allowed  to  continue  burdened  with 
liens  amotmting  to  $2,000;  that  it  was  a 
collusive  scheme  between  the  father  and 
sons  to  enable  the  father  to  realize  on  the 
book  accounts,  which  were  thus  withdrawn 
from  the  reach  of  creditors;  and  that  the 
liens  were  not  valid  in  the  haiids  of  the 
sons  as  against  the  creditors  except  the  one 
claim  against  which  there  was  no  book  ac- 
count to  set-off.  In  re  Kyte  (D.  C.,  Pa.), 
25  Am.  B.  R.  337,  182  Fed.  166. 

151.  In  re  Jones  (D.  C,  Mich.).  18  Am. 
B.  li.  206,  151  Fed.  108;  In  re  Chandron  & 
Peyton  (D.  C,  Md.),  24  Am.  B.  R.  811.  815, 


180  Fed.  841,  citing  Collier  on  Bankruptcy 
(7th  Ed.),  p.  742. 

152.  Lien  for  rent. —  Matter  of  Pittsburg 
Drug  Co.  (D.  C,  Pa.),  20  Am.  B.  R.  227, 
164  Fed.  482;  In  re  Sapinsky  &  Sons  (D.  C 
Ky.),  30  Am.  B.  R.  416. 

Upon  the  adjudication  of  a  tenant  in  a 
jurisdiction  where  the  landlord  has  by  stat- 
ute a  preferred  lien  upon  the  tenant's  chat- 
tels on  the  leaded  premises,  the  landlord's 
claim  for  the  rent  due  at  the  adjudication 
is  entitled  to  priority  of  payment' from  tbe 
proceeds  of  a  sale  of  said  chattels.  In  re 
Bishop  (D.  C,  S.  Car.),  18  Am.  B.  R.  635, 
153  Fed.  304. 

A  claim  for  future  accruing  rent  will  not 
be  given  effect  under  sections  67-d  and  64-b 
of  the  bankruptcy  act,  by  virtue  of  article 
3251  of  the  Revised  Statutes  of  Texas  which 
provides  that  the  lessor  should  have  a  lien 
for  rent  due  or  to  become  due  on  the  prop- 
erty of  the  tenant  in  the  building  for  the 
period  of  the  current  contract  year,  "it 
being  intended  by  the  term  'current  con- 
tract year '  to  embrace  a  period  of  twelve 
months,  reckoning  from  the  beginning  of 
the  lease  or  rental  contract,"  the  ''cur- 
rent contract  year  "  mentioned  in  the  stat- 
ute having  expired  on  the  date  the  petition 
was  filed.  Matter  of  Sterne  &  Levi  (Ref.. 
Tex.),  26  Am.  B.  B.  535. 

Under  the  Iowa  statute  (Code.  §  2992K 
enacting  that  a  landlord  shall  have  lien 
on  any  bankrupt,  personal  property  of  tlie 
tenant  used  or  kept  on  the  leased  premises, 
for  one  year  after  a  year's  rent,  or  the 
rent  for  a  shorter  period,  falls  due,  the 
lien  of  a  landlord,  as  between  him  and  a 
tenant,  ^is  given  in  all  cases.  In  re  Her- 
sey  (D.'C,  la.),  22  Am.  B.  R.  860,  171  Fed. 
998. 

Under  the  Pennsylvania  statute,  a  land- 
lord is  entitled  to  priority  of  payment  not 
exceeding  the  rent  for  one  year,  and  this 
preference  will  be  recognized  by  a  Court  of 
bankruptcy.  In  re  West  Side  Paper  Co.  (D. 
C,  Pa.),  20  Am.  B.  R.  289.  293.  159  Fed. 
241.  But  where  a  landlord  makes  no  ob- 
jection to  a  sale  in  bulk  of  a  bankrupt 
tenant's  stock  and  lease,  and  accepts  the 
purchaser  as  a  tenant,  the  landlnrd*8  claim 
for  priority  of  payment,  from  the  proceeds 
of   the   saie.   for  a   balance  of  rent  which 
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While  the  priority  of  a  landlord's  lien,  giVen  under  the  State  statute,  is 
undoubtedly  preserved  by  clause  b  (5)  of  §  64,  this  priority  is  not  over  all 
other  claims  whatever,  but  only  over  those  that  are  not  specified  in  the 
section  as  being  even  higher  in  right."^  Where  a  conditional  vendor  has  no 
priority  over  judgment  creditors  without  notice,  the  order  of  payment 
provided  for  in  subdivision  5  is  not  interfered  with  by  not  allowing  such 
conditional  vendor  priority  of  payment.^" 

c.  Priority  of  debts  due  the  State —  A  State  is  a  "  person  "  within  the  mean- 
ing of  this  clause,  and  a  debt  due  to  a  State  which  is  entitled  to  priority 
under  its  insolvency  laws  is  entitled  to  priority  against  the  debtor's  estate 
in  bankruptcy.*'^  But  in  the  case  of  a  debt  due  the  State,  the  priority  must 
be  created  by  a  State  law  of  the  same  general  character  as  the  bankruptcy 
act^ 


bad  accrued  before  the  filing  of  the  petition 
in  bankruptcy  is  properly  disallowed.  Voll* 
mer  v.  McFadgen  (C.  C.  A.,  3d  Cir.),  30 
Am.  B.  B.  54D,  161  Fed.  914,  affg.  19  Am. 
B.  B.  481;  In  re  Keith-Gara  Co.  (D.  C, 
Pa.),  29  Am.  B.  R.  466. 

158a.  Hildreth  Granite  Co.  t.  Waterrliai 
<N.  Y.  App.  Div.),  31  Am.  B.  R.  703. 

153.  In  re  Consumers'  Coffee  Co.  (D.  C, 
Pa.),  IS  Am.  B.  R,  500,  151  Fed.  933. 

154.  Priority  of  conditiosal  venior.-* 
Where  under  the  State  law  a  conditional 
vendor  has  no  priority  over  judgment  cred- 
itors without  notice,  and  siace  section  47-a 
(2),  as  amended  in  1910,  places  the  trustee 
in  bankruptcy  in  this  class,  the  conditional 
vendor  has  no  priority  and  the  order  of  pay* 
ment  provided  by  section  64  is  not  inter- 
fered with  by  not  allowing  the  conditional 
vendor  priority  of  payment.  In  re  Base- 
more  (D.  C,  Ala.),  26  Am.  B.  R.  494;  la  re 
Calhoun  Supply  Co.  (C.  C,  Ala.),  26  Am. 
B.  R.  528.  Before  the  amendment  to  the 
bankruptcy  act,  the  trustee's  title  as 
against  a  claim  under  an  unrecorded  condi- 
tional sale,  though  the  State  law  required 
record,  did^not  prevail.  Crucible  Steel  Co. 
V.  Holt  (C.  C.  A.,  6th  Cir.),  23  Am.  B.  R. 
302,  174  Fed.  127.  It  was  to  obviate  this, 
among  other  things,  that  section  47,  clause 
2,  subdivision  a,  of  the  act  was  amended 
by  mserting  the  words  "And  such  trustees, 
as  to  all  property  in  the  custody  or  coming 
into  the  custody  of  the  bankruptcy  court, 
shall  be  deemed  vested  with  all  the  rights, 
remedies  and  powers  of  a  creditor  holding 
a  lien  by  legal  or  equitable  proceedings 
thereon." 

Under  the  law  of  Kentucky,  the  sale  of  a 
computing  scale  tq  a  bankrupt  upon  a  con- 
tract, which  was  never  recorded,  providing 
that  title  should  remain  in  the  vendor  until 
the  agreed  price  was  fully  paid,  consti- 
tntes  a  sale  and  mortgage  back  to  the  Tan- 


dor  to  secure  the  price,  and  the  vendor  has 
a.  preferred  claim  as  against  the  scale  or 
its  proceeds  under  aubdivision  5  of  the 
bankruptcy  act.  In  re  Lausnuin  (D.  C, 
Ky.),  25  Am.  B.  R.  186. 

155.  In  re  'Western  Implement  Co.  (D. 
C,  Minn.),  22  Am.  B.  R.  167,  166  Fed.  576, 
affd.  171  Fed.  81,  96  C.  C.  A.  185. 

156.  State  statutes  requiting  debta  af 
insolvents  to  be  paid  to  State. — In  the  case 
of  In  re  Devlin  (D.  C.^  Kan.),  24  Am.  B.  R. 
863,  180  Fed.  170,  the  judge  said:  "It  is 
not  thought  that  provision  of  the  statutes 
of  the  State  which  requires  all  debts  due 
the  State  to  be  paid  as  a  claim  of  the  third 
class  out  of  the  estate  of  a  deceased  person 
is  a  law  of  such  a  general  nature  or  so  re- 
lated to  the  subject  in  hand  that  it  can 
be  given  weight  here  in  determining  the 
right  of  the  State  to  priority  of  payment 
of  Its  demands  arising  under  the  provi- 
sions of  clause  5,  §  64-b,  of  the  Bankruptcy 
Act."  This  question  was  expressly  ruled 
upon  by  the  circuit  court  of  appeals  for  the 
first  circuit  in  Derby  v.  Worcester  County 
(C.  C.  A.,  1st  Cir.),  4  Am.  B.  R.  496,  102 
Fed.  808,  42  C.  C.  A.  637,  where  Judge  Put- 
nam, delivering  the  opinion  of  the  court, 
said:  "We  are  unable  to  conceive  of  any 
priority  to  which  any  one  may  be  entitled  by 
the  laws  of  a  State,  under  section  64  of  the 
Bankruptcy  Act,  unless  it  be  a  priority 
created  by  insolvent  laws  of  that  charac- 
ter. It  is  true  that  priorities  are  often 
created  by  State  statutes  relating  to  the 
administration  of  estates  of  deceased  per- 
sons, and  also  to  proceedings  for  winding 
up  corporations;  but  such  laws  are  not  of 
that  general  character  which  can  be  sup- 
posed to  be  within  the  purview  of  the  pro- 
vision of  the  Bankruptcy  Act  which  is  con- 
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d.  Conflictu^  or  overlapping  State  prioritieft. —  An  interesting  question 
which  thus  far  has  received  little  attention  is,  the  effect  of  §  64'b  (5)  where 
the  State  statute  gives  priority  to  a  class  or  fox  a  purpose  specified  in  the 
other  subdivisions  of  §  64'b.  On  principle,  it  would  seem  that  where  the 
Federal  statute  prescribes  a  class  as  entitled  to  priority »  aa  ^^  workmen,  clerks 
or  servants,'^  no  overlapping  State  statute  having  the  same  purpose  but 
defining  the  class  in  different  words  should  apply.^^  Thus,  it  has  be^i  well 
said  by  Judge  Lowell : 

'^  Where  both  a  State  Jaw  and  the  bankrupt  act  give  priority  to  the  same 
class  of  debts,  the  bankrupt  act  not  only  controls  the  State  law  in  case  of 
absolute  conflict  between  the  two,  but,  by  its  express  regulation  of  these 
priorities,  excludes  the  State  law  altogether.'^^^  This  distinction  seems 
sometimes  to  have  been  overlooked.^" 

e.  Liens. —  As  previously  stated,  mere  liens  are  not  priorities.  They  stand 
or  fall  as  liens,^®^  as  where  under  a  statute  a  distress  for  rent  creates  a  lien 
upon  the  property  distrained,  the  lessor  has  no  lien  upon  the  property  if  tte 
proceeding  was  instituted  after  the  lessee  was  adjudicated  a  bankrupt,  but  is 
entitled  to  his  rent  as  a  preferred  claim  out  of  the  proceeds  of  the  sale  of 


cemed  liere.  Of  course  statutes  touching 
assignments  for  the  benefit  of  creditors 
must  be  classed  with  insolvency  laws^ 
strictly  so  called.  It  is  settled  that  State 
insolvency  laws  are  not "  annulled  by  the 
enactment  of  a  Bankruptcy  Act,  and  that 
the  only  effect  of  such  enactment  is  to  sus- 
pend their  operation,  so  that  they  became 
operative  again,  without  re-enactment, 
when  the  Bankruptcy  Act  is  repealed. 
Butier  V.  Goreley,  146  U.  S.  303  ( 13  Sup. 
Ct.  84,  36  L.  Ed.  981)." 

157.  Thus,  see  In  re  Rouse  (D.  C,  111.), 
1  Am.  B.  R.  231,  91  Fed.  514;  In  re  Union 
Planing  Mill,  2  N.  B.  N.  Rep.  384;  In  re 
Shaw  (D.  C,  Pa,),  6  Am.  B.  R.  501,  109 
Fed.  782. 

15S.  In  re  Lewis  (D.  C,  Mass.),  4  Am. 
B.  R.  51,  99  Fed.  935. 

159.  See  In  re  Byrne  (D.  C,  Iowa),  3 
Am.  B.  R.  268,  97  Fed.  762;  In  re  Lawler 
(D.  C,  Wash.),  6  Am.  B.  R.  184,  110  Fed. 
135. 

160.  In  re  Cramond  (B.  C,  N.  Y.),  17 
Am.  B.  R.  22,  145  Fed.  966;  Mott  v.  Wiasler 
Mining  Co.    (C.   C.   A.,  4th  Cir.),   14  Am. 

B.  R.  321,  135  Fed.  697;  In  re  Austin   (D. 

C,  Hawaii),  13  Am.  B.  R.  136;  In  re 
Thackara  Mfg.  Co.  (D.  C,  Pa.),  15  Am.  B. 
R.  258,  140  Fed.  126. 

Where  property  was  converted  by  a  bank- 
rupt   prior    to    adjudication    and    mingled 


with  the  other  assets,  the  trustee  takes 
such  assets  subject  to  the  claim  of  tbo 
owner  of  the  property  converted,  and  such 
owner  is  entitled  to  priority  of  payment 
from  the  proceeds  of  the  sale  thereof.  Erie 
Rail«oad  Co.  v.  Dial  (C.  C.  A.,  6th  Gir.)» 
15  Am.  B.  R.  559,  140  Fed.  689. 

X^taUe    asslgiimeiit.— A    legatee  &9> 
signed  his   interest   in   the  estates  of  bis 
father  and  grandfather  as  security  for  the 
payment   of    certain    notes    and    thereafter 
certain  other  creditors  having  attached  bis 
interest  in  said  estates,  the  assignee  wrote 
a  letter  approved  by  such  legatee,  to  the 
attorney  for  the  attaching  creditors  agree- 
ing that  after  payment  of  its  debts,  costs 
and  expenses,  the  assignee  would  pay  the 
claims  of  such   attaching  creditors  "from 
the  money  coming  into    (their)    hands  on 
account  of  '*  said  assignor,  whereupon  the 
attachment  was  withdrawn.     Subsequently 
such    legatee    went    into    bankruptcy,    it 
was  held  that  said  assignment  was  a  mort- 
gage only,  and  that  the  promise  of  the  as- 
signee was  merely  to  pay  over  any  exces* 
which  might  come  into  its  hands,  and  did 
not  operate  as  an  equitable  assignment  ot 
the  fund,  nor  give  said  attaching  creditors 
any    preference    in    payment    out  of  such 
fund  in  the  hands  of  the  trustee  in  b^^' 
ruptcy.     In   re   Ballantine    (C»  C.  ^f  ^ 
Cir.),  26  Am.  B.  R.  275. 
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the  property.***    Other  cases  illubtrating  this  dktinetion  will'be  found  in 
the  footriiote.*** 
f.  Fees  and  expenses  ef  general  assignees  and  reeeiTers  and  their  attorneys 

A  general  assignment  for  the  benefit  of  creditors  is  not  in  itself  a  fraudulent 
act  althoilgh  it  is  an  act  of  bankruptcy,  and  if  such  an  assignment  be  honestly 
made  for  the  purpose  of  applying  all  the  assignor's  property  to  the  payment 
of  his  debts,  the  assignee  who  accepts  the  trust  in  good  faith  and  executes  it 
intelligently,  successfully  and  honestly,  is  entitled  to  be  paid  'a  fisiir  and 
reasonable  compensation  for  his  services  and  those  of  his  attorneys,  out  of  the 
assets  turned  over  by  him  to  the  trustee  in  bankruptcy  of  his  assignor. *•" 
Bnt  it  must  appear  that  the  services  rendered  \v^e'  ati  actual  benefit  to  the 
estate,***  and  that  the  assignn\ent  was  not  made  for  the  purpose  of  avoiding 
inevitable  bankruptcy.^**  If  the  assignment  be  actually  fraudulent,  and  the* 
assignee^  be  a  party  to  the  fraud,  he  has  no  right  to  priority  iii  bankruptcy 
proceedings,***  nor,  indeed,  to  prove  a  claim  as  a  general  creditor. '  There  are 
rulings  to  the  effect,  that  if  an  assignee  has  been  permitted  by  the  court  to^ 
retain  possession  of  the  property  assigned  from  the  filing  of  the  petition,  ixu 


ISl.  I^ien  oa  distrainabte'  assets. —  In  re 
Dwble  (D.  C,  Pa.),  9  Ani.  B.  R,  121,  117 
Fed.  794;  In  re  Bourlier  Oornioe  &  Booftnf^ 
Co.   (D.   0.,  Ky.>,  13  Am.  B.  R.   5S6,   133 

Fed.  958. 

In  Pennsylvania,  when  the  intention  to 
so  consider  them  is  made  clear  In  the  con- 
tract between  lessor  and  lessee,  sums  by 
way  of  taxes,  etc.,  wilL  be  considesied  luj 
reirt  and  may  be  distrained  for  b^  the  land- 
lord and  are  entitled  to  '  preference  over 
liens  by  execution  or  otherwise.  In  such 
a  case  the  lessor  upon  filing  a  claim  against 
the  bankrupt  lessee  is  entitled  to  priority 
over  genetal  creditors  f dr  the  whole  amovnt 
of  rent  due,  „  including  tax^s.  McOann  v. 
Evans  (C.  C.  A.,  3d  Cir.),*26,  Am.  B.  R. 
47.  ■   '  *  '    •    .  .  ■    : 

In  dete]:miiuiig  whether  a  landlord  is 
entitled  to  priority  of  pa3nBent  fof  zciit  hi'< 

airears,  the  sole  question  is  whether,  under 
the  State  law  of  the  State  in  which  the 
property  is  situated,  the  rent  is  under  such 
circumstances  a  preferred  claim.  Tlius, 
where,  at  the  time  of  adjudication,  the 
bankrupt  owed  rent  which  was  then  due 
and  in  arrears,  and  there  were  at  the  time 
of  such  adjudication  distrainable  goods  on 
the  premises,  the  landlord,  not  having  dis- 
trained for  rent  before  the  filing  of  the 
bankruptcy  petition,  was  not  entitled  to  a 
landlord's  lien  under  the  Maryland  law,, 
and  so  could  not  have  a  preferred  claim  in 
bankruptcy  out  of  the  proceeds  of  sale  of 
the  goods  by  the  trustee,  by  filing  a  peti- 

58 


tion  with  the  bankruptcy  court  asking  for 
preferential  payment  or  ih  the  •  alternative^ 
for  permisaionr  to  distrain  on  the  said-g^oods:.* 
In  re  Chandron.^  Fe^yton  (D.  C^  M^a  H 
Am.  B.  R.  811,  18.0  Fed.  841.  , 

162.  In  re  Kerby-Dennis  Co.,  2  Am.  B.  R^ 
402,  95  U.  S.  116;  In  re  Lowensohn  (D.  C:; 
N.  Y.),  4  Am.  B.  R.  TO,  10-1  Fed.  778 v  In  tM 
Emslie  (CO.  Ai, '  2d  CHv^) , .  4t  ilsol^B.^  R. 
12 6 J  102  Fed.  291  j  Jn  re,Mit<Jh^U-  (.p,  C,, 
Del.),  8  Am-  B.  R.  324,  116  Fed.  87.         '  , 

163.  Summers  v.  Abbott  (C.  t.  A.^  8th' 
Crr.),  10  Am.  B.  R.  254,  122  Fed.  36^  In  re> 
Pattefe  41>.  0:,  Conn.),  16.  Am.  B.'R.  450^ 
143  Fed.  994}  in, re  Hersey  (Dl  Ci.,.J^oiira)^ 
22  Am.  B.  R.  856,  171  Fed.  998. 

.  164.  In  re  Zier  &  Co.  (D.  C,  Ind.),  it 
Am.  B.  R.  527,  127  Fed.  399;  In  re  Allison 
Lumber  Co.  (D.  C,  Ga.),  14  Am.  B.  R.  78, 
1137  Fed.  643. 

^1^.  Matter  of  Congdon  (D.  Cs  Minn.), 
11  Am.  B.  R.  219,  129  Fed.  476.  ttffd.  1^5 
Am.\B.  R,  46,  142  Fed.  102,  citing  Collier 
on  Bankruptcy   (4th  ed.),  p.  484. 

166.  In  re  McCauley,  2  N.  B.  Ni  Rep. 
1089;  Stearns  v.  Flick  (D.  C,  Ohio),  4  Am. 
B.  R.  723,  103  Fed.  919;  Wilbur  v.  Watsou 
(D.  C,  R.  I.),  7  Am.  B.  R.  54,  111  Fed. 
493;  In  re  Chaae  (C.  C.  A.,  Ist.Cir.),  ID 
Am.  B.  R.  677;  124  Fed.  753;  Matter  of 
Harson  (Ref.,  R.  I.),  11  Am.  B.  R.  514. 
For  case  of  doubtful  authority  where  fee^ 
paid  were  not  disturbed,  see  In  re  S'choltr. 
(D.  C,  Iowa),  5  Am.  B.  R.  782,  106  Fed. 
834. 
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bankruptcy  until  the  adjudication,  he  is  entitled  to  compensation  as  a  quasi 
receiver. ^^  The  United  States  Supreme  Court  has  disapproved  the  doctrine, 
that  a  general  assignment  for  ofredLt<H*s^  valid  under  a  State  statute,  is  con- 
structively fraudulent,  and  has  held  that  a  claim  for  services  rendered  bj  or 
for  an  assignee,  which  were  beneficial  to  the  estate,  is  entitled  to  prioritv  of 
payment,  and  that  a  charge  for  preparing  the  necessary  papero  for  the 
assignment  is  a  prpvable  debt,  but  that  a  charge  for  services  in  resisting  an 
adjudication  in  bankruptcy  against  the  assignor  is  not  provable. ^^  There 
is,  perhaps,  a  distinction  between  a  corporation  which  cannot  file  a  voluntarv 
petition  and  one  which  can ;  but  the  distinction  may  be  overcome  by  recal- 
citrancy, evidencing  an  intent  to  deprive  creditors  of  rights  given  them  by 
the  Federal  laws.^^  The  same  test  would  doubtless  determine  the  right 
of  a  receiver  of  an  insolvent  corporation"^ —  he  being  technically  named  by 
the  State  court  —  to  the  fees  allowed  by  the  State  law;  though  since  such  & 
Teceivership  is  now  an  act  of  bankruptcy,"^  the  strict  rule  applicable  to 
general  assignees  may  apply  instead.  But  if  the  fees  have  been  actually 
paid  to  the  assignee,  before  notice  of  bankruptcy  or  in  pursuance  of  an  order 
of  a  court,  the  trustee  in  bankruptcy  cannot  proceed  to  collect  summarily; 
he  must  collect  by  suit."^  So,  the  right  of  a  trustee  to  retain  a  part  of  tie 
assets  of  an  estate  as  compensation  for  services  rendered  and  expenses  in- 
curred prior  to  the  bankruptcy  in  attempting  to  effect  a  composition  with  ths 
creditors,  may  not  be  determined  by  a  summary  order,  but  the  trustee  must 
bring  a  plenary  suit  to  determine  the  rights  of  the  parties.^'*  What  goes 
before  does  not,  of  course,  apply  where  the  assignment  or  receivership  is 
more  than  fouir  months  before  the  bankruptcy ;  in  such  a  case,  the  adminisr 
tration  continues  in  the  State  court 

g.  Sheriff's  fees* — One  of  the  most  difficult  questions  which  has  arisen 
under  the  present  law  is  wh€>ther  a  sheriff  has  priority  for  his  fees  and  dis- 
bureements  after  the  property  seized  by  him  vests,  clear  of  the  lien  of  the 
execution  or  attachment,  in  the  banknipt's  trustee.  As  a  rule,  a  sheriff  must 
proceed  under  an  execution  oo*  warrant  of  attachment  delivered  to  him ;  in  case 
he  seizes,  he  must  insure  and  safely  keep  the  property ;  he  may  be  liable  in 
damages  if  he  fails  so  to  do.  Yet,  if  the  lien  of  his  attachment  or  execution 
is  avoided  by  a  bankruptcy  within  four  months,  he  is  obliged  to  surrender 


167.  Matter  of  Harson  (Ref.,  R.  I.),  11 
Am.  B.  R.  514;  Matter  of  Gladding  Co. 
(Ref..  R.  L),  9  Am.  B.  R.  171. 

1S8.  Randolph  v.  Scruggs,  190  U.  S.  533, 
10  Am.  B.  R.  1;  Summers  v.  Abbott  (C.  C. 
A.,  8th  Cir.),  10  Am.  B.  R.  254,  122  Fed. 
36. 

IBS.  See  In  re  Lock-Stub  Check  Co.  (Ref., 
N.  Y.),  5  Am.  B.  R.  106n;  In  re  Peter  Paul 
Book  Co.  (D.  C,  N.  Y.),  5  Am.  B.  R.  105, 
104  Fed.  786. 

170.  Compare  Mauran  v.  Crown,  etc.,  Co. 
(Sup.  Ct.,  R.  I.),  6  Am.  B.  R.  734. 

Claim  for  debts  incurred  by  receiver  of 
private  corporation. —  Debts  incurred  by  the 


receiver  of  a  private  corporation,  not  hi 
preserving  its  property  but  in  operating 
and  adding  to  it,  will  not  be  allowed  prior- 
ity over  the  claims  of  bondholders  of  the 
corporation  having  liens  on  its  propertjr. 
In  re  Benwood  Brewing  Co.  (D.  C,  W.  Va.), 
29  Am.  B.  R.  759. 

171.  See  Bankr.  Act,  S  3-a  (4),  a' 
amended  in  1903. 

17S.  Comingor  v.  Louisville  Trust  Co..  1^^ 
U.  S.  18,  7  Am.  B.  R.  421.  Compare  In  re 
Klein  &  Co.  (D.  C,  N.  Y.),  8  Am.  B.  B. 
659,  116  Fed.  523. 

17S.  In  re  Hersey  (D.  C,  Iowa),  32  Am- 
B.  R.  856.  171  Fed.  998. 
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to  the  trustee,  and,  it  has  been  claimed,  without  right  even  to  redlaim  bis 

disbursements. ^^*    On  the  other  hand,  the  creditor  represented  by  the  sheriff 

was  probably  seeking  to  obtain  an  advantage,"'  and  the  general  creditors 

Bhould  not  be  compelled  to  pay  his  bill.     Thus,  if  the  lien  creditor  or  his 

attorney  is  not  financially  responsible,  the  sheriff  may  fall  between:  two 

stools.     The  equities  —  of  the  sherifF  on  the  one  hand  and  of  the  general. 

creditors  on  the  other  —  are  equally  strong,  though  the  rules  discussed  in 

the  two  previous  paragraphs  do  not  apply,  the  sheriff  not  being  a  willing 

party  to  a  fraud  on  the  laW  as  are  usually  a  general  assignee  and  hisattqmey^ 

The  question  is  not  yet  authoritatively  settled.    Cases  under  the  former  law 

quite  uniformly  went  against  the  sherifi."®    Th'dse  ti;dder  the  present  law 

quite  evenly  balance.^^    It  is  impossible,  however,:to  distiiiguish  th^mj.it  is. 

only  possible  to  suggest  therefrom,  the  following  tebts  whifeb,  when  rfppli^d 

to  a  given  case,  may  aid  in  determining  the  sherifi's  rigtt.  to  payment  in  ,f  uU : 

(1)  has  the  sheriff  a  lien  for  his  fees  at  .the  time  the  petition  is  filed;  (2) 

if  so,  is  it  a  lien  that  survives  the  bankruptcy?    Jn  either  event,  jfch^  property 

comes  to  the  trustee  charged  with  such  lien  and  the  sheriff's  fees  must  be 

paid.     Or,  if  the  sheriff  has  no  lien  or  it  is  avoided  by  the  bankruptcy, 

(3)  is  there  any  State  statute  that  gives  the  sheriff  a  priority?    If  not,  his 

claim  to  priority  for  his  fees  will  be  disallowed.    It  is  important  to  note  that 

a  sheriff's  lien  or  priority  may  exist  and  yet  the  creditor's  fall.     In  the 

ultimate  analysis,  the  question  turns  solely  on  what  the  State  law  is. 

h.  SherifTft  disbursements —  These  may  sometimes  be  paid  when  his  fees  are 
not.  This,  however,  is  also  on  the  theory  that  he  is  a  custodian  or  that  his 
service  has  been  beneficial  to  the  estate,  i  6.,  under  §  64'-b  (1).^^®  The  casea 
under  the  law  of  1867  are  quite  numerous  and  are  still  authorities.^^ 

i.  Other  illustrative  oases. —  As  will  be  noticed  from  the  cases  cited  there 
is  some  confusion  in  the  cases  and  they  cannot  always  be  reconciled.  ^^ 


174.  In  re  Young  (D.  C,  N.  Y,),  2  .Am. 
B.  R.  673,  96  Fed.  606. 

Fees  of  a  sheriff,  accruing  on  a  writ  of 
attachment  founded  on  a  provable  debt 
and  issued  before  the  commencement  of  pro- 
ceedings in  bankruptcy,  are  entitled  to 
priority  of  payment,  where  such  priority 
is  given  under  the  Massachusetts  insol- 
vency laws.  In  re  Lewis  ( D.  C,  Mass. ) , 
4  Am.  B.  R  51,  99  Fed.  935. 

175.  See,  generally,  under  Sections- Sixty 
and  Sixty-seven  of  this  work. 

178.  In  re  Davis,  Fed.  Gas.  3,616;  Zeiber 
V.  Hill,  Fed.  Gas.  18,206;  In  re  Fortune, 
Fed.  Gas.  4,955 ;  In  re  Preston,  Fed.  Gas. 
11,394;  In  re  Jenks,  Fed.  Gas.  7,276;  In 
re  Ward,  Fed.  Gas.  17,145;  In  re  Hatje, 
Fed.  Gas.  6,215.  Apparently  contra:  In  re 
Housberger,  Fed.  Gas.  6,734;  Piatt  v. 
Stewart,  Fed.  Gas.  11,220;  In  re  Foster, 
Fed.  Gas.  4,960. 


177.  In  re  Lewis  (D.  C.,  Mass.),  4  Am. 
B.  R.  51,  99  Fed.  935;  In  re  Beaver  Goal 
Co.  (G.  C.  A.,  9th  ar.),  7  Am.  B.  R.  542, 
113  Fed.  889,  aifg.  s.  c.,  6  Am.  B.  R.  404, 
107  Fed.  98;  In  re  Young  (D.  G.,  N.  Y.), 
2  Am.  B.  R.  673,  96  Fed.  606;  In  re  Allen 
(D.  G.,  Gal.),  3  Am.  B.  R.  38,  96  Fed.  512; 
Matter  of  Moncrief  Mfg.  Co.  (D.  G.,  R.  I.), 
31  Am.  B.  R.  674.  For  a  review  of  the 
cases,  see  In  re  Jennings  (Ref.,  N.  Y.),  8 
Am.  B.  R.  358. 

178.  Compare  In  re  l>engert  Wagon  Co. 
(D.  C.,  N.  Y.),  6  Am.  B.  R.  535,  110  Fed. 
927;  In  re  Francis-Valentine  Go.  (C.  C.  A., 
9th  CMr.),  2  Am.  B.  R.  522,  94  Fed.  793. 

179.  In  re  Fortune,  Fed.  Gas.  4,955;  In 
re  Ward,  Fed.  Gas.  17,145;  In  re  Jenks, 
Fed.  Cas.  7,276;  Zeiber  v.  Hill,  Fed.  Gas. 
18,206;  In  re  Holmes,  Fed.  Gas.  6,631. 

180.  In  re  Wright  (D.  G.,  Mass.),  2  Am. 
B.  R.  592,  95  Fed.  807;  In  re  Goldptein 
(Ref.,  Pa.),  2  Am.  B.  R.  603;  In  re  Daniels 
(D.  C.,  R.  I.),  6  Am.  B.  R.  699,   110  Fed. 


916  DsBTs  Which  Have  Priority.  [§  G4-b 

Special  deposits  in  baziks  and  trust  funds  in  the  hands  of  bankrupts  are, 
under  some  circumstances,  entitled  to  priority  of  payment ;  but  a  treasurer  of 
a  municipal  corporation  who,  under  authority  of  law,  deposits  public  monevs 
in  a  bank  which  becomes  bankrupt,  is  not  a  special  depositor  entitled  to  be 
first  paid  out  of  the  funds  of  the  estate.^^^  State  statutes  frequently  accord 
to  creditors  maintaining  actions,  in  behalf  of  all  creditors,  to  set  aside  trust 
deeds  and  transfers  of  insolvent  debtor's  property,  preferences  by  lien  or 
otherwise  upon  the  property  affected ;  in  such  cases  the  liens  or  priorities  are 
to  be  preserved,  and  the  creditors  are  entitled  to  priority  of  payment^ 

745;  In  re  Matthews  (D.  C,  Ark.),  6  Am.  169  Fed.  668,  holding  that  the  special  de- 

B.  R.  96,  109  Fed.  603;  In  re  Meyers   (D.  posit  or  trust  property  must  be  traced  into 

0.,  Pa.),  4  Am.  B.  R.  536,  102  Fed.  869.  the  hands  of  the  trustee  as  part  of  the 

181.  Priority  ol  bank  deposit&r*  In  re  bankrupt's  estate. 

Smart    (D.  C,  Ohio),   14  Am.  B.  R.  672,  18S.  In  re  Goldberg  (D.  C,  Me.),  16  Am. 

136  Fed.  974.     See  also  Deere  Plow  Co.  v.  B.  R.  521,  144  Fed.  566;  Moore  v.  Greea 

McDayid   <C.  C.  A.,  8th  Cir.),  14  Am.  B.  (O.  C.  A.,  4th  Cir.),  16  Am.  B.  R.  648, 145 

R.  653,  137  Fed.  802;  In  re  Brunsing,  Tolle  Fed.  480. 
k  Postel   (D.  C,  Cal.),  22  Am.  B.  R.  129, 


SECTION  SIXTT-FIVE. 


DECLARATION  AND  PAYMENT  OF  DIVIDENDS. 


§  65.  Dedaration  and  Payment  of  Dividends. — a  Dividends  of  an 
equal  per  centum  shall  be  declared  and  paid  on  all  allowed  claims, 
except  such  as  have  priority  or  are  secured. 

h  The  first  dividend  shall  be  declared  within  thirty  days  after  the 
adjudication,  if  the  money  of  the  estate  in  excess  of  the  amount 
necessary  to  pay  the  debts  which  have  priority  and  such  claims  as 
have  not  been,  but  probably  will  be,  allowed,  equals*  five  per  centum 
or  more  of  such  allowed  claims.  Dividends  subsequent  to  the  first 
sfhall  be  declared  upon  like  terms  as  the  first  and  as  often  as  the 
amount  shall  equal  ten  per  centum  or  more  and  upon  closing  the 
estate.  Dividends  may  be  declared  oftener  and  in  smaller  propor- 
tions if  the  judge  shall  so  order:  Provided,  That  the  first  dividend 
shall  not  include  more  than  fifty  per  centum  of  the  money  of  the 
estate  in  excess  of  the  amount  necessary  to  pay  the  debts  which  have 
priority  and  such  claims  as  probably  will  be  allowed:  And  provided 
further,  That  the  final  dividend  shall  not  be  declared  within  three 
months  after  the  first  dividend  shall  be  declared.* 

c  The  rights  of  creditors  who  have  received  dividends,  or  in  whose 
favor  final  dividends  have  been  declared,  shall  not  be  affected  by 
the  proof  and  allowance  of  claims  subsequent  to  the  date  of  such 
payment  or  declarations  of  dividends ;  but  the  creditors  proving  and 
securing  the  allowance  of  such  claims  shall  be  paid  dividends  equal 
in  amount  to  those  already  received  by  the  other  creditors  if  the 
estate  equals  so  much  before  such  other  creditors  are  paid  any  further 
dividends. 

d  Whenever  a  person  shall  have  been  adjudged  a  bankrupt  by  a 
court  without  the  United  States  and  also  by  a  court  of  bankruptcy, 
creditors  residing  wilfhin  the  United  States  shall  first  be  paid  a  divi- 
dend equal  to  that  received  in  the  court  without  the  United  States  by 
other  creditors  before  creditors  who  have  received  a  dividend  in 
such  court  shall  be  paid  any  amounts. 

e  A  claimant  shall  not  be  entitled  to  collect  from  a  bankrupt  estate 
any  greater  amount  than  shall  accrue  pursuant  to  the  provisions  of 
this  act. 


*  Amendments  of  1903  in  italics. 
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S18  Declabation  axd  Payment  of  Dividendi^.  [§  65. 

Analogous  provisions:     In  U.  S.:     As  to  first   and  subsequent  dividends,  Act  of  1867, 
§§  27,  2S,  R.  S.,  $$  5092,  5093;  Act  of  1841,  §  10;  Act  of  1800,  §§  29,  30;  As  to  filing 
accounts  preparatory  to  final  dividend,  Act  of  1867,  S  27,  R.  S.,  §  5096;  Aa  to  rights 
of  creditors  whose  claims  are  allowed  after  first  dividend.  Act  of  1867,  §  28,  R.  S., 
$  5097;  Act  of  1841,  §  10. 
In  Eng.:    Act  of  1883,  §§  58-63;  General  Rules  232-234,  273(11)  (12). 
Cross-references:    To  the  law:     Referees  to  declare  dividends  and  to  prepare  and  deliver 
dividend  sheets  to  trustees,  §  39-a(l). 
Payment  of  dividends  by  trustees  by  check  or  dnalti  f  47-A  (4) ;  payment  within 

ten  days  after  declaration,  §  47-a  (9). 
Final  meeting  of  creditors  when  estate  is  closedj  {  55. 
Proof  and  allowance  of  claims,  $  5T. 

Notice  to  creditors  of  declaration  and  time  of  payment  of  dividends,  §  58'&  (5). 
Unclaimed  dividends  to  be  paid  into  court,  §  66. 
To  the  General  Orders:    Payment  of  moneys  deposited  by  check  or  warrant,  signed  by 

clerk,  or  trustee,  and  countersigned  by  judge  or  referee,  XIX. 
To  the  Forms:    List  of  claims  and  dividends  to  be  recorded  by  referee  and  by  him  de- 
livered to  trustee,  No.  40. 
Notice  of  dividend;  creditor's  letter  to  trustee,  No.  41. 
See  also  Supplementary  Forms;  Hagar  and  Alexander's  Bankruptcy  Forms. 


SYNOPSIS  OF  SECTION. 
DBCLARATIOIK    AND    PAYMJSST   OF   DIYIDSHDB.. 

L  Dividends  Generally,  918. 

a.  ComparaUve  legislation,  918. 

b.  Cross-references,  919. 

c.  Declaration  of  dividends,  919. 

n.  First  and  Subsequent  Dividends,  919. 

a.  Time  and  amounty  919.  "" 

b.  Amendment  of  1903,  920. 

c.  Creditors  entitled  only  to  what  the  bankruptcy  law  gives  them,  920. 

d.  Garnishment  of  dividends  in  hands  of  trustee,  921. 

e.  Practice,  922. 

f.  Illv^trative  ca^es,  923. 

m.  Rights  of  Creditors  Whose  Claims  are  Allowed  Subsequent  to  Payment  of 
Dividends,  923. 

a.  In  general,  923. 

b.  Final  dividends,  923. 

IV.  Preference  to  Residents  of  the  United  States,  924. 


I.  DIVIDENDS  GENERALLY. 


a.  Comparative  legislation. —  The  English  law  is  a^d  our  law  of  186T  was 
far  more  elaborate  in  their  provisions  on  this  subject.  Some  useful  siig- 
gestions  will  be  found  in  them.^     The  present  section  differs  from  those 

1.  Bee    "Analogous    Provisions,"    ante. 
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of  the  former  law  chiefly  in  being  more  elastic.  Dividends  may  now  bo 
declared  at  irregnlar  intervals.  The  amount  on  hand,  not  the  time  elapsed 
since  the  bankruptcy,  is  the  real  test;  though  this  rule  has  been  somewhat 
modified  by  the  proviso  clauses  added  by  the  amendatory  act  of  1903. 

b.  Cpost-rcfcrences.—  Some  of  the  subjects  treated  in  this  connection  in  the 
law  of  1867  are  found  elsewhere  in  the  present  law.  Thus,  of  the  method 
of  declaring  dividends,^  and  of  paying  of  dividends;®  also  of  the  notice 
to  creditors  of  the  declaration  and  payment  of  dividends.*  The  meaning 
of  "  dividend  "  is  also  discussed  in  section  one  of  this  work ;  the  disposition 
of  unclaimed  dividends  is  fixed  by  §  66. 

c.  Declaration  of  dividends. —  Subsection  a  provides  for  the  declaration  and 
payment  of  dividends  on  all  allowed  claims,  except  such  as  have  priority  or 
are  secured.  The  meaning  of  this  clause  has  been  much  discussed.  It  has 
been  held  a  definition  of  "  dividends.''  *  It  is  rather  the  declaration,  found 
in  all  bankruptcy  laws,  that  each  creditor  of  the  same  class  shall  receive  his 
pro  rata  of  the  bankrupt's  assets.^  The  subsection  was  of  considerable  impor- 
tance prior  to  the  amendatory  act  of  1903 ;  the  cases,  which  are  by  no  means 
uniform,  are  collected  in  the  foot-note."^  The  status  of  creditors  entitled  to 
priority  arid  the  order  of  payment  has  already  been  considered  f  so  also  of 
secured  creditors.*  The  former  are  never  entitled  to  ^  dividends  "  in  the 
restricted  sense  here  employed;  the  later  only  after  they  have  realized  on 
their  securities  or  had  their  value  otherwise  determined.^^  Both  classes  are 
"  creditors  "  as  defined  in  §  1  (9),  and  for  the  purpose  of  computing  comr 
missions  under  §§40  and  48,  as  amended. 

n.  FIRST  AHD  SUBSEQUENT  DIVIDENDS. 

a.  Time  and  amount. —  Subsection  h  provides  for  the  time  of  declaring 
the  first  dividend,  and  the  amount  thereof,  and  regulates  all  subsequent 
dividends.    The  statute  seems  full  and  clear  and  is  thought  to  be  mandatory. 


2.  Bankr.  Act,  §  39-a(l). 

8.  Bankr.  Act,   §   47«a(4)  (9). 

4.  Bankr.  Act,   §   58-a(5). 

5.  See  In  re  Sabine  (Ref.,  N.  Y.),  1  Am. 
B,  R.  322. 

Definition.— A  dividend  in  bankruptcy 
has  been  defined  as  a  parcel  of  funds  aris- 
ing from  the  assets  of  the  estate  rightfuUy 
allotted  to  the  creditor  entitled  to  share 
in  the  fund,  whether  in  the  same  propor- 
tion with  the  other  creditors  or  in  a  differ- 
ient  proportion.  In  re  Barber  (D.  C, 
Minn.),  3  Am.  B.  R.  306,  97  Fed.  547. 

6.  In  re  Gerson  (Ref.,  Pa.),  2  Am.  B.  R. 
352;  In  re  Barber  (D.  C,  Minn.),  3  Am. 
B.  R.  307,  97  Fed.  547. 

7.  In  re  Sabine  (Ref.,  N.  Y.),  1  Am.  B. 
R.  322;  In  re  Ft.  Wayne  Elec.  Corp.  (D.  C, 


Ind. ) ,  1  Am.  B.  R.  706,  94  Fed.  109 ;  In  re 
Coffin  (Ref.,  Tex.),  2  Am.  B.  R.  344;  In  re 
Gerson  (Ref.,  Pa.),  2  Am.  B.  R.  352;  In  re 
Fielding  (D.  C,  Mo.),  3  Am.  B.  R.  135,  96 
Fed.  800;  In  re  Utt  (C.  C.  A.,  7th  Cir.), 
6  Am.  B.  R.  383,  105  Fed.  754,  holding  that 
sums  to  be  paid  upon  secured  claims  or 
other  claims  entitled  to  priority  are  not 
"  dividends  **  upon  which  the  trustee  or  ref- 
eree may  receive  a  commission,  disapprov- 
ing In  re  Barber  (D.  C,  Minn.),  3  Am.  B. 
R.  306,  97  Fed.  647. 

8.  See    discussion   under   Section   Sixty 
four  of  this  work. 

9.  See   discussion^  under    Section    Fifty- 
seven  of  this  work. 

10.  Compare  In  re  Little  (D.  C,  la.),  6 
Am.  B.  R.  681,  110  Fed.  621. 
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The  first  dividend  must  be  declared  within  thirty  days  after  the  adjudica- 
tion, if  a  dividend  of  five  per  cent  can  (after  deducting  sufficient  to  pay 
priorities)  be  paid  on  all  claims  whether  allowed  or  not.  In  doing  so,  claims 
scheduled  but  not  yet  allowed  must  be  included.^^  The  second  dividend 
must,  subject  to  the  proviso  clauses  of  the  amendatory  act  of  1903,  be  declared 
as  soon  as  there  is  enough  to  pay  10  per  cent,  more;  and  so  on  until  the 
funds  of  the  estate  are  entirely  distributed.  This  accords  with  the  policy  of 
the  law  in  hastening  distribution.  .  This  policy  is  further  emphasized  by  the 
provision  that  the  judge,  but  not  the  referee,  may  declare  dividends  ofteaer 
and  in  smaller  proportions.  In  all  other  cases^  the  referee  declares  the 
dividend  ^^  and  orders  it  paid.  The  assignee  (trustee)  formerly  did  this; 
in  England,  the  trustee  does  yet.  But  dividends  can  be  declared  only  at 
meetings  of  creditors. 

b.  Amendment  of  1903. —  Since  the  amendatory  act,  the  practice  of  declar- 
ing first  and  final  dividend  in  small  estates  at  one  time  is  no  longer  possible.^ 
Since  this  amendment,  if  any  dividends  are  declared,  there  must  be  two,  the 
second  at  least  three  months  after  the  firsU  The  first  proviso,  added  by  the 
amendatory  act,  is  a  further  limitation.  Not  more  than  5ft  per  cent,  of  the 
cash  on  hand,  in  excess  of  money  to  be  reserved  or  paid  on  priority  debts 
and  that  held  out  for  claimants  who  have  not  yet  proven,  can  be  disbursed  in 
a  first  dividend.  The  meaning  is  not  exactly  clear.  The  purpose,  however, 
is  patent  enough:  to  give  creditors  a  longer  time  to  prove  and  additional 
notice  of  their  right  to  dividends."  The  change  is  a  mild  reversal  of  the 
policy  of  the  original  law  toward  rapidity  in  adminifltration. 

0.  (kiediton  entitled  only  to  what  the  bankruptcy  law  gives  them. —  Sub- 
section 6  is  the  corollary  of  subsection  a.  It  prev^onts  a  creditor  from  collect- 
ing from  the  bankrupt  estate  any  greater  amount  than  accrues  imder  the 
provisions  of  the  bankruptcy  law.  General  creditors  are  entitled  each  to  his 
pro  rata,  but  no  more;  secured  creditors  to  their  security  and  a  pro  rata 
of  the  balance,  but  no  more.  An  apparent  exception  is  that  interest  is 
sometimes  paid  on  allowed  claims ;  but  this  is  only  in  case  such  claims  have 
been  paid  in  full,  and  there  are  assets  still  undistributed.^  If  anything  then 
remains  it  is  returned  to  the  bankrupt.  The  estate  of  a  debtor  of  a  bankrupt 
is  not  precluded,  by  reason  of  the  debtor's  fraudulent  conduct  in  taking  and 


11.  Tn  re  Scott  (T).  C.  Tex.)..  2  Am.  B. 
"R.  324.  96  Fed.  607.  holding?  tliat  in  de- 
claring the  first  dividend  the  referee  should 
withhold  from  distribution  sufficient  funds 
to  cover  all  expenses  of  administration  and 
priorities.  He  is  required  to  hold  back  only 
sufficient  funds  to  cover  claims  that  will 
probably  be  allowed.  This  include**  only 
those  claims  as  to  which  he  has  informa- 
tion such  as  justifies  him  in  the  conclu- 
sion that  they  will  be  allowed  when  pre- 
sented. 

1«.  Bankr.  Act,  5  39-a  (1). 


13.  See  In  re  Smith  (Ref.,  N.  Y.),  2  Am. 
B.  R.  648. 

14.  It  perhaps  minimizes  certain  evils, 
which  arew  out  of  a  liberal  construction 
of  Bankr.  Act,  §  57-n. 

15.  Tn  re  Hagan,  Fed.  Cag.  5.898:  In  ro 
Town.  Fed.  Cas.  14,112;  Tn  re  Bank,  etc., 
Fed.  Caa.  895.  As  to  arranjrement  for  dis- 
tribution of  dividends  between  two  credi- 
tors having  special  .relations  to  each  other, 
see  In  re  Paris  Modes  Co.  (C.  C,  A.,  2d 
Cir.),  28  Am.  B.  R.  470. 
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conoealiBg  oonyeyaiKseB  of  real  estate  from  the  lianknqKi^  'wiiidh.  w&te  %vi>' 
aequentlj  set  aside  as  frauduleat  ia  a  suit  by  bankrapt'e  truBte^>  fmm  {mut- 
.ticipating  in  the  disftribution  of  the  proceeds  arisii^  from  the  sale  of,  such 
real  eetate,  as  to  a  debt  in  no  way  involved  in  the  fraudulent  conveyances, 
incurred  before  they  were  made,  and  admitted  to  be  just  and  unpaid.'^' 
Where  bankrupt  stockbrokers  dispose  of  securities  belonging  to  several' of 
their  eastoiners,  deposit  the  proceeds  in  one  of  their  general  bank  accounts^ 
dTaw  out  auch  moneys  and  convert  the  same  to  their  own  use,  and  subse- 
quently make  other  deposits^  such  deposits  must  be  considered  ^  a  general 
restoration  in  which  all  the  defrauded  customers  should  share  ratably." 
Where  a  State  law  provides  for  the  deposit  of  bonds  with  a  State  oflScer  for 
the  protection  of  creditors  from  whom  moneys  are  received  by  .the  depositor 
of  such  bonds,  they  may  be  held  by  the  trustee  of  the  bankrupt  for  the 
benefit  of  those  creditore  who  live  within  the  State."* 

d.  Oamishment  of  dividends  in  hands  of  trustee. —  Although  dividends  in  tlie 
hands  of  a  tru&tee  in  bankruptcy  are  not,  as  a  matter  of  nght;  subject  to 
attachment  or  garnishment,^  it  seems,  that  the  bankruptcy  court  may,  out 
of  respect  to  the  'State  court,  direct  the  trustee  to  pay  a  judgment  obtained 
in  a  gamidunent  proceeding  againet  a  creditor  of  ^e  hknkrupt^^     The  rute 


16.  In  re  Hurst  (D.  C,  W.  Va.),  26  Am. 
B.  R.  761. 

17.  In  re  Mclntyre  &  Co.  (C.  C.  A..  2d 
Cir.),  25  Am.  B.  R.  93,  181  Fed.  960.  See 
s.  c.  24  Am.  B.  R.  1,  4,  626. 

17t.  In  re  RosBett  (D.  C,  N.  Y.) ,  29  Am. 
B.  R.  341. 

18.  Garnishment  of  dividends  in  hands  of 
tmatce. — ^Although  the  State  law  permits 
an  attachment  to  he  laid  in  the  hands  of  a 
trustee  appointed  hy  a  court  of  chancery  to 
bind  the  funds  in /his-  hands,  after  the 
amount  to  be  paid  out  by  him  has  been 
definitely  ascertained  by  the  court»  and 
nothing  remains  for  him  to  do  but  to  pay 
the  sum  over  to  the  person  whose  credits 
are  attached,  the  dividends  in  the  hands  of 
a  trustee  in  banlcniptcy  are  not  subject  to 
attachment.  Where  petitioner,  who  had 
obtained  a  judgment  against  a  person  en- 
titled to  a  dividend  out  of  a  bankrupt's 
estate,  had  no  claim  of  title  to  nor  specific 
lien  upon  the  fund  in  the  hands  of  the  trus* 
tee  and  had  not  procured  the  appointment 
of  a  receiver  who  had  succeeded  to  the  title 
of  the  creditor  entitled  to  such  dividend, 
the  bankruptcy  court  is  without  power  to 
order  the  trustee  to  pay  over  the  dividend 
to  the  petitioner.  In  re  Hollander  (D.  C, 
Md.),  25  Am.  B.  R.  48,  181  Fed.  1019. 

In  Gilbert  v.  Quimby,  1  Fed.  Ill,  the 
court  said:  "That  the  dividend  was  not  at- 
tachable on  process  from  the  State  courts 
would  seem  to  be  quite  dear.  While  in  the 
hands  of  the  assignee,  it  would  be  part  of 
the  estate  of  the  bankrupt  in  the  custody 
of  the  court.  It  would  not  be  held  the 
property  of  the  debtor,  but  would  only  be 
property  that  would  become  his  when  he 
should  get  it.  He  could  not  maintain  any 
suit  against  the  asHignce  for  it,  nor  obtain 


it  by  any  legal  process  other  than  by  ap- 
plication to  the  District  Court  having  con- 
trol of  the  fund  as  a  party  to  the  proceed- 
ings in  that  court.  Honey  in  the  hands  of 
a  disbursing  officer  of  the  United  States, 
due  to  a  private  person,  cannot  be  attached 
on  process  against  such  person  out  of  a 
State  court,  because  the  money  will  not  be 
his,  but  will  remain  the  property  of  the 
United  States  until  it  is  paid  to  him.  Buch- 
anan V.  Alexander,  4  How.  20,  11  L.  Ed. 
857.*  In  re  Cunningham,  Fed.  Gas.  3;478^ 
it  was  said:.  "The  reason  of  this  doctrine 
seems  to  be  that  the  court  having  the  money 
or  property  in  its  custody  under  tbe  law 
holds  it  for  some  purpose,  of  which  that 
court  is  exclusive  judge.  To  permit  prop- 
erty or  money  thus  held  to  be  seized  on 
execution,  attached,  or  garnished,  would 
therefore  defeat  the  very  purpose  for  which 
it  is  held,  and  in  many  cases  enable 
some  other  court  to  dispose  of  property  or 
money,  and  wholly  divert  it  from  the. end 
or  purpose  for  which  possession  has  been 
taken.  A  conflict  of  jurisdiction  and  deci- 
sion would  in  many  cases  thus  ensue." 
There  is  nothing  in  the  present  bankruptcy 
law  to  change  the  rule  thus  established  un- 
der the  provisions  of  the  act  of  1867.  lb 
re  Argonaut  Shoe  Co.  (C.  C.  A.,  9th  Cir.). 
36  Am.  B.  R.  {^84;  In  re  Thompson-Breese 
Co.  (P.  C,  Ohio),  30  Am.  B.  R.  105. 

19.  Trustee  to  py  judgment.— In  the 
rase  of  In  re  Kranich  (D.  C,  Pa.),  25  Ara. 
B.  R.  50,  183  Fed.  84d,  the  judge  said: 
"  The  following  situation  is  therefore  pre- 
sented: A  creditor  has  obtained  judgment 
against  the  garnishee  in  an  execution  at- 
tachment. The  garnishee  is  an  officer  of 
this  court  and  has  more  than  enough  money 
in  his  hands  to  satisfy  the  judgment;  and. 
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of  a  State  oourt  perxaitting  thje  garnishment  of  dividends  after  tbej  have 
been  declared  by  an  officer  of  a  State  court,  such  as  a  receiver^  administrator, 
or  a  trustee,  cannot  affect  the  administration  by  a  Federal  coiurt  of  an  estate 
in  bankruptcy.  The  right  to  garnishee  funds  in  ctisiodia  legis  rnusl  depend 
upon  express  statutory  authority.  No  such  authority  is  to  be  found  in  the 
bankruptcy  law.  The  distribution  of  the  assets  of  the  bankrupt  dierefore, 
cannot  be  stayed  or  prevented  by  the  process  of  a  State  court,  the  object  of 
which  is  to  withhold  a  dividend  from  a  creditor  entitled  thereto  for  the 
security  of  a  plaintiff  pending  litigation.^^  If  a  State  court  could  gamiflhee 
a  trustee  in  bankruptcy,  to  catch  funds  in  his  hands  which  had  been  ordered 
paid  by  the  court  to  which  he  was  directly  amenable,  but  which  he  had  not 
actually  paid  out,  and  could  compel  him  to  withhold  the  payment,  regardless 
of  the  order  of  the  court  of  bankruptcy,  it  will  be  readily  perceived  that 
confusion  and  conflicts  of  jurisdiction  would  at  once  arise,  and  that  a  State 
court,  by  means  of  a  garnishment,  could  indefinitely  delay  the  final  winding 
up  of  the  matter  in  bankruptcy  and  the  final  discharge  of  the  trustee.^ 

c.  Practice. —  The  practice  usually  involves  an  order,  reciting  the  giving  of 
the  statutory  notice,  the  action  of  the  creditors  at  the  n^eeting,  if  any,  and 
declaring  a  dividend  at  a  specified  per  cent,  on  all  claims  allowed  as  shown 
on  a  dividend  sheet  annexed;  it  also  should  direct  the  trustee  to  pay  the 
same.^  It  is  the  practice  in  some  districts  to  require  exceptions  to  a  pro- 
posed distribution  to  be  filed  before  the  final  decree  of  confirmation  is 
entered.^  If  a  dividend  has  been  declared,  the  court  has  power  in  a  proper 
case,  to  restrain  the  payment  of  it  by  the  trustee  in  order  to  give  to  parties  in 
interest  an  opportunity  to  move  to  have  the  order  of  dividend  vacated."^ 
But  a  dividend  so  declared  cannot  be  distributed  except  for  some  error  or 
other  cause.  It  cannot  be  opened  for  the  purpose  of  paying  an  expense 
which  would  have  been  allowed,  had  it  been  brought  to  the  attention  of  the 
court  before  the  declaration  of  the  dividend.**    Neither  can  a  State  court  in 


while  the  State  tribunal  could  not  compel 
him  to  pay  over  the  money,  he  himself  has 
made  no  objection  either  to  the  judgment 
or  to  the  order  that  is  now  aaked  for  by 
the  creditor.  Under  such  circumstances, 
I  see  no  reason  why  this  court  should  not 
pay  due  respect  to  a  tribunal  of  the  State, 
and  recognize  a  claim  that  has  thus  been 
conclusively  proved  —  although  I  repeat 
that  the  allowance  must  be  accepted  as 
purely  ex  grdtia.** 

20.  In  re  Argonaut  Shoe  Co.  (C.  C.  A., 
9th  Cir.),  26  Am.  B.  R.  584;  Clark  v. 
Shaw,  28   Fed.  356. 

21.  Cowart  v.  Caldwell  Co.  (Sup.  Ct., 
Ga.),  24  Am.  B.  R.  546,  551,  134  Ga.  544, 
holding  that  *'  a  garnishment  will  not  lie 


from  a  state  court  to  a  trustee  or  assignee 
in  bankruptcy,  to  catch  dividends  which 
have  been  declared  in  favor  of  certain  cred- 
itors or  the  amount  which  will  be  going 
to  them   under  a  compo»ition." 

23.  See  discussion  under  Section  Forty- 
seven  of  this  work. 

28.  In  re  Heebner  (D.  C,  Pa.),  13  Am. 
B.  R.  256,  132  Fed.  1003,  holding  that,  in 
this  district,  exceptions  with  a  petition  for 
review  filed  after  a  decree  of  confirmation, 
and  distribution  of  the  final  dividend,  will 
be  dismissed  with  costs. 

24.  In  re  N.  Y.  Mail  S.  S.  Co.,  Fed.  Cas. 
10,212,  3  N.  B.  R.  280. 

25.  In  re  B.  K.  Smith,  Fed.  Cas.  12.989. 
15  N.  B.  R.  97. 
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any  waj  interfere  with  the  bankruptcy  court  in  its  dUtributiQU  of  the.  assets 
of  tlie  bankrupt.^^ 

f .  BlnstntiTe  caaet.— •  There  are  but  few  cases  even  under  the  former  law» 
Some  of  daiem  will  be  found  in  the  foot-note.^ 


in.  siGHn  OP  csmyiTOKS  whose  claims  are  allohved  sctisequent  to 

PAYMENT  OF  DIVIDBHBS. 

a.  In  geaexal. —  There  was  a  corresponding  clause  in  the  former  law. 
Claims  cannot  be  allowed  after  one  year  after  the  adjudication  f^  thuS|  the 
list  of  creditors  entitled  to  share  is  fixed  at  that  time.  Prior  to  the  amend- 
ments of  1903,  it  was  held  that  if  a  dividend  had  been  paid  within  the  year, 
such  dividend  and  payment  should  not  be  disturbed  or  a  creditor  compelled  to 
return  what  he  has  received,  even  that  an  expense  of  administration  which 
was  overlooked  may  be  paid.^  Such  a  contingency  can  rarely  arise.  As  the 
law  now  is,  a  like  dividend  on  such  subsequent  claims  and  such  expenses  must 
be  paid  before  a  further  dividend  is  declared. 

b.  Final  dlTidends. — Ab  the  prior  provisions  of  the  act  have  made  it 
necessary  to  declare  a  first  dividend  within  thirty  days  after  adjudication, 
if  there  are  funds  sufficient  to  do  so,  and  as  the  statute  has  provided  that 
creditors  who  are  not  diligent  are  permitted  only  to  share  in  the  estate  that 
remains,  and  not  to  interfere  with  the  funds  already  divided,  it  would  appear 
that  the  court  has  the  power  to  make  a  final  dividend  and  to  approve  of  a 
final  report  at  any  time  after  four  months  have  elapsed  subsequent  to  adjudi- 
cation, if  the  other  conditions  are  present  showing  the  estate  to  be  apparently 
ready  for  the  final  accounting.^^  It  is  improper  tq  delay  the  payment  of  a 
final  dividend  merely  because  certain  creditors  have  not  filed  their,  claims.^* 
It  has  been  held  that  a  final  dividend  may  be  declared  on  the  expiration  of 
three  months  from  the  time  of  the  first  dividend,  notwithstanding  the  failures 
of  creditors  to  prove  their  claims.*^  An  application  for  such  a  dividend 
should  be  made  upon  an  order  to  show  cause,  or  other  sufficient  notice  ta 
all  persons  scheduled  or  appearing  in  any  way  in  the  proceedings  as  cred- 
itors, giving  them  an  opportunity  not  only  to  know  if  the  dividend,  but 
notifying  them  that  their  claims  should  be  proven,  or  their  rights  lost^ 


S6.  In  re  Bridgman,  Fed.  Cas.  1,867,  3 
N.  B.  R.  252. 

a?.  In  re  Walker  (D.  C,  N.  Dak.),  3  Am. 
B.  R.  35,  96  Fed.  550;  In  re  James,  Fed. 
Cas.  7yl75;  Bristol  v.  Ranford,  Fed.  Cas. 
1.893;  Atkinson  v.  Kellogg,  Fed.  Cas.  613; 
In  re  Sheehan,  Fed.  Cas*  12,737;  In  re 
Haynes,  Fed.  Cas.  6,269. 

28.  Banlcr.  Act,  §  57-n. 

29.  Claflin  v.  Eason  (Ref.,  Tex.),  2  Am. 
B.  R.  263;  In  re  Hegerty,  2  N.  B.  N.  Rep. 
10S3;  In  re  Smith,  Fed.  Cas.  12.989:  In  re 
X.  Y.  Mail,  etc.,  Co.,  Fed.  Cas.  10,212. 


80.  Matter  of  Eldred  (D.  C,  N.  Y.),  19 
Am.  B.  R.  62,  155  Fed.  686. 

31.  In  re  Stein  (D.  C,  Ind.),  1  Am.  B. 
R.  662,  94  Fed.  124. 

82.  Matter  of  BeH  Piano  Co.  (D.  C,  N. 
Y.),  18  Am.  B.  R.  183,  156  Fed.  272.  In 
this  case  the  court  said:  "To  say  that 
the  final  dividend  shall  not  be  declared 
within  three  months  after  the  first  dividend 
is  declared  does,  in  my  judgment,  say  by 
implication  that  a  final  dividend  may  be 
declared  on  the  expiration  of  three  months 
from  the  time  of  the  first  dividend."     See 


S24 


Dbcjlakation  and  Payiibnt  of  Divi]>i:ni>s. 


[§  65-d. 


itore,  giving  them  an  opportunity  not  only  to  know  if  the  dividend,  but 
notifying  them  that  their  claims  siionld  be  proven,  or  their  rights  lost." 

*  IV.  PS£F£RENC£  TO  RBSID£]ITS  OF  THE  UNIT^T  STATES. 

Subsection  d  applies  only  to  cases  where  the  bankrupt  has  been  so  adjudged 
not  only  in  the  United  States  but  in  a  foreign  country.  It  is  intended  to 
aceouftplisjj  equality  , of  paymept  to  reeideM  cPQditeflw>  wherever  the  law  of 
such  a  countrv'  does  not  pe^nit  ©uch  resa dents  to  prove  thereon.  The  sub- 
section is  rarely  available  and  requires  no  discussion. 


In  re  Coulter,  (I):  C,  Pa.),  in  which  it  waB 
h-eld  that  the  proviflions  of  teotion  65b  of 
the  Bankruptcy  Act,  providing  for  th^ 
<declaration  of  dividends,  by  necessary  im- 
plication authorize  the  final  closing  of  the 
■estate  and  the  decla-ration  of  the  final  diii- 
<3^nd  any  time  after  four  months  from  ad- 
judication; and  under  section  65c,  provid- 
ing that  the  rights  of  creditors  who  have 


received  dividends,  or  in  whose  favor  final 
dividends  have  been  deelared,  shall  not  be 
affected  by  thie.  proof  i^nd  allowanee  of 
claims  subsequent  to  the  date  of  such  pay- 
ment or  declarations  of  dividends,  creditors 
have  a  vested  right  in  dividends  as  soon  a^ 
declared,  which  cannot  be  affected. 

33.  Matter  of  Bldred  (D.  0^  N.  Y.),  X9 
Am.  B.  R.  52,  IS6  Fed.  086. 


I   •  . 


SECTION  SIXTT-SIX. 


UNCUIMED  DIVIDENDS. 

§  66.  nnelaimed  IKvidendB. — a  Dividends  which  remain  unclaimed 
for  six  months  after  the  final  dividend  has  been  declared  shall  be 
paid  by  the  trustee  into  court. 

b  Dividends  remaining*  unclaimed  for  one  year  shall,  under  the 
direction  of  the  court,  be  distributed  to  the  creditors  whose  claims 
have  been  allowed  but  not  paid  in  full,  and  after  such  claims  have 
been  paid  in  full  the  balance  shall  be  paid  to  the  bankrupt :  Provided, 
That  in  case  unclaimed  dividends  belong  to  minors  such  minors  may 
have  one  year  after  arriving  at' majority  to  claim  such  dividends. 


Analogous  provisioas:    In  U,  S.:    None. 

In  Eng.:     Act  of  1883,  {  162;  General  Rules  345,  346A. 
Croos-referenCM:    To  the  law:.   Declaration  and  payment  of  dlvidendB,  |  65,  and  cross- 
references  thereunder. 


SYNOPSIS  OF  SECTION. 

L  Unclaimed  Dividends,  925. 

a.  Comparative  legislation,  92& 

b.  In  general,  926. 

c.  Payment  of  balance  to  bankrupt,  926. 

d.  lUiLstrative  ca.8€8,  926. 


I.  UlffCLAIMBD  DIVIDENDS. 

a.  Comparative  legislatioiu— *  This  section  is  new.  There  was  nothing  like 
it  in  our  previous  laws.  The  English  statute  requires  the  payment  of 
unclaimed  dividends  into  the  Bank  of  England,  where  they  remain  subject  to 
the  demands  of  the  creditors  entitled  thereto  and  the  orders  of  the  Board  of 
Trade. ^  There  seems  to  be  no  provision  in  that  act  for  a  distribution  among 
creditors  who  have  already  claimed  and  had  their  dividends. 

b.  In  general.—  The  practice  here  is  simple.  If  for  any  reason  a  creditor 
entitled,  to  a  dividend  does  not  accept  it,  the  trustee  must  wait  until  six 
months  after  the  declaration  of  the  final  dividend  and  then  pay  the  money 

into  court.    If  such  dividends  are  not  claimed  for  one  year  after  the  final 

* 

1.  Act  of   1883,   §   162. 
[925] 
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dividend  is  declared,  the  same  must  be  distributed  to  creditors  whose  claims 
have  been  allowed  but  not  paid  in  full,  or,  after  they  are  paid,  to  the  bank- 
rupt. The  purpose  clearly  is  to  distribute  every  dollar  declared  by  way  of 
dividends,  that  there  may  be  no  bankruptcy  funds  "  in  chancery,"  as  under 
our  law  of  1867  ^  and  the  present  English  law.  The  saving  clause  as  to 
dividends  due  minors  should  be  noted.  While  the  consideration  deposited 
for  the  purpose  of  carrying  out  a  composition*  is  not  strictly  dividends, 
good  practice  would  seem  to  require  the  deposit  of  the  imclaimed  funds  in 
such  a  proceeding  in  a  special  account  and  its  ultimate  distribution  as  sug- 
gested by  subsection  bJ^  Dividends  in  the  hands  of  the  trustee  are  not 
property  but  a  right  to  secure  property,^  and  are  not  subject  to  attachment 
by  a  creditor  of  the  dividend  creditor.* 

c.  Faymont  of  balance  to  bankrnpt. —  Subsection  b  provides  that  after  the 
claims  of  creditors  have  been  paid  in  full  the  balance  shall  be  paid  to  the 
bankrupt.  The  balance  meant  is  not  a  surplus,  but  the  remainder  of 
unclaimed  dividends  —  the  remainder  of  sums  allotted  to  creditors  who  have 
failed  to  claim  them;  the  remainder,  after  satisfying  in  full  the  claims  of 
other  creditors  who  have  not  failed  to  claim  their  dividends.^ 

d.  ninstrative  coses. —  There  are  but  few  coses.  Some  of  them  will  be 
found  in  the  foot-note.® 


2.  See  remarks  of  Philips,  J.,  in  In  re 
Fielding  (D.  C,  Mo.),  3  Am.  B.  R.  135,  96 
Fed.   800. 

8.  Bankr.   Act,   {    12-b-e. 

4.  For  practice  on  '*  Payments  of  Moneys 
Deposited,"  see  General  Order  XXIX. 

6.  Gilbert  v.  Lynch,  17  BlwUshf.  402. 

6.  Jackson  v.  Miller,  9  N.  B.  R.  143. 

7.  Disposition  of  balance  after  payment 
of  claims.— In  the  case  of  Johnson  v.  Nor- 
ris  (C.  C.  A.,  5th  Cir.),  27  Am.  B.  R.  107, 
it  was  held  that  the  surplus,  remaining 
after  the  payment  of  all  claims,  proved 
against  the  bankrupt  estate,  and  interest 
thereon  to  the  date  of  the  filing  of  a  volun- 
tary petition  by  a  partnership,  should  be 
applied  to  the  payment  of  interest  accruing 
on  the  claims  subsequent  to  the  filing  of 
the  petition,  and  the  balance  then  remain- 
ing should  be  returned  to  bankrupt.  The 
court  said,  in  speaking  of  this  provision 
of  the  subsection :  "  This  section  relates 
to  unclaimed  dividends  only.  It  shows 
that  the  Legislature  intended  (exempt  prop- 
erty and  costs,  and  debts  having  priority, 
being  excepted)  that  the  entire  estate  should 
be  divided  pro  rata  among  the  creditors  by 
the  declaration  of  dividonds.  When  a  divi- 
dend is  unclaimed,  it  provides  for  its  (lis- 
position  —  it  is  to  go  to  the  satisfaction  of 
other  claims  till  they  are  paid  in  full.     It 


is  only  after  the  claims  are  paid  in  full 
that  **  the  balance  shall  be  paid  to  the 
bankrupt."  The  balance  meant  is  not  a 
surplus,  but  the  remainder  of  unclaimed 
dividends  —  the  remainder  of  sums  allotted 
to  creditors  who  have  failed  to  claim  them: 
the  remainder,  after  satisfying  in  full  the 
claims  of  other  creditors  who  have  not  failed 
to  claim  their  dividends.  This  section  gives 
no  authority  to  pay  a  surplus  to  the  bank- 
rupt which  has  never  been  embraced  in  a 
declaration  of  dividends,  and  it  shows  that 
the  Act  neither  contemplates  the  existence 
nor  provides  for  the  disposition  of  any  sur- 
plus which  shall  not  be  embraced  in  thu 
declaration  of  dividends.  But,  unquestion- 
ably, a  surplus  after  paying  in  full  all 
debts,  including  all  interest  due  on  the 
debts  accruing  before  and  subsequent  to 
the  filing  of  the  petition,  would  equitably 
belong  to  the  bankrupt,  and  no  statute 
would  be  needed  to  authorize  the  court  to 
direct  its  payment  to  the  bankrupt." 

8.  In  re  Fielding  (D.  C,  Mo.),  3  Am.  B. 
R.  135,  96  Fed.  800.  As  to  the  method  of 
distribution  now  fixed  by  subs,  b,  see  In 
re  Haynes,  Fed.  Cas.  6,269;  In  re  James, 
Fed.  Cas.  7,175.  Somewhat  contra:  In  re 
Hoyt.  Fed.  Cas.  6,80«.  Compare  also  In 
re  Blight,  Fed.  Cas.  1,540.  And  see  In  re 
Bridgman,  Fed.  Cas.  1,867. 


SECTION  SIZTT-SEVEN. 


UESS. 


§  67.  Liens. — a  Claims  which  for  want  of  record  or  for  other 
reasons  would  not  have  been  valid  liens  as  against  the  claims  of  the 
creditors  of  the  bankrupt  shall  not  be  liens  against  his  estate. 

b  Whenever  a  creditor  is  prevented  from  enforcing  his  rights  as 
against  a  lien  created,  or  attempted  to  be  created,  by  his  debtor,  who 
afterwards  becomes  a  bankrupt,  the  trustee  of  the  estate  of  such 
bankrupt  shall  be  subrogated  to  and  may  enforce  such  rights  of  such 
creditor  for  the  benefit  of  the  estate. 

c  A  lien  created  by  or  obtained  in  or  pursuant  to  any  suit  or  pro- 
ceeding at  law  or  in  equity,  including  an  attachment  upon  mesne 
process  or  a  judgment  by  confession,  which  was  begun  against  a 
person  within  four  months  before  the  filing  of  a  petition  in.  bank- 
ruptcy by  or  against  such  person  shall  be  dissolved  by  the  adjudica- 
tion of  such  person  to  be  a  bankrupt  if  (1)  it  appears  that  said  lien 
was  obtained  and  permitted  while  the  defendant  was  insolvent  and 
that  its  existence  and  enforcement  will  work  a  preference,  or  (2) 
the  party  or  parties  to  be  benefited  thereby  had  reasonable  cause  to 
believe  the  defendant  was  insolvent  and  in  contemplation  of  bank- 
ruptcy, or  (3)  that  such  lien  was  sought  stnd  permitted  in  fraud 
of  the  provisions  of  this  act;  or  if  the  dissolution  of  such  lien 
would  militate  against  the  best  interests  of  the  estate  of  such  person 
the  same  shall  not  T^e  dissolved,  but  the  trustee  of  the  eistate  of  such 
person,  for  the  benefit  of  the  estate,  shall  be  subrogated  to  the  rights 
of  the  holder  of  such  lien  and  empowered  to  perfect  and  enforce  the 
same  in  his  name  as  trustee  with  like  force  and  effect  as  such  holder 
might  have  done  had  not  bankruptcy  proceedings  intervened. 

d  Liens  given  or  accepted  in  good  faith  and  not  in  contemplation 
of  or  in  fraud  upon  this  act,  and  for  a  present  consideration,  which 
have  been  recorded  according  to  law,  if  record  thereof  was  necessary 
in  order  to  impart  notice,  shall,  to  the  extent  of  such  present  con- 
sideration only*  not  be  affected  by  this  act. 

6  That  all  conveyances,  transfers,  assignments,  or  incumbrances 
of  his  property,  or  any  part  thereof,  made  or  given  by  a  person 

•Amendments  of  1910  in  italics. 
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adjudged  a  bankrupt  under  the  provisions  of  this  act  subsequent  to 
the  passage  of  this  act  and  within  four  months  prior  to  the  filing  of 
the  petition,  with  the  intent  and  purpose  on  his  part  to  hinder,  delay, 
or  defraud  his  creditors,  or  any,  of  them,  shall  be  null  and  void  as 
against  the  creditors  of  such  debtor,  excejJt  a*S  to  purchasers  in  good 
faith  and  for  a  present  fair  consideration ;  and  all  property  of  the 
debtor  conveyed,  transferred,  assigned,  or  encumbered  as  aforesaid 
shall,  if  he  be  adjudged  a  bankrupt,  and  the  same  is  not  exempt  from 
execution  and  liability  for  d^ebts  by  the  law  of  his  domicile,  be  and 
remain  a  part  of  the  assets  and  estate  of  the  bankrupt  and  shall  pass 
to  his  said  trustee,  whose  duty  it  i^hall  be  to  re-cover  and  reclaim  the 
same  by  legal  proceedings  or  otherwise  for  the  benefit  of  the  creditors. 
And  all  conveyances,  transfers,*  or  incumbi;anees  of  his  property 
made  by  a  debtor  at  any  time  within  four  months  prior  to  the  filing  of 
the  petition  against  him,  and  while  insolvent,  which  are  held  null  and 
void  as  against  the  creditors  of  such  debtor  by  the  laws  of  the  State, 
Territory,  or  District  in  which  such  property  is  situate,  shall  be 
deemed  null  and  void  under  this  act  against  the  creditors  of  such 
debtor  if  he  be  adjudged  a  bankrupt,  and  such  property  shall  pass 
to  the  assignee  and  be  by  him  reclaimed  and  recovered  for  the  benefit 
of  the  creditors  of  the  bankrupt.  For  the  purpose  of  such  recovery 
any  court  of  bankruptcy  as  hereinbefore  defined,  and  any  State  court 
which  would  have  had  jurisdiction  if  bankruptcy  had  not  intervened, 
shall  have  concurrent  jurisdiction. 

f  That  all  levies,  judgments,  attachments,  or  other  liens,  obtained 
through  legal  proceedings  against  a  person  who  is  insolvent,  at  any 
time  within  four  months  prior  to  the  filing  of  a  petition  in  bankruptcy 
against  him,  shall  be  deemed  null  and  void  in  case  he  is  adjudged 
a  bankrupt,  and  the  property  affected  by  the  levy,  judgment,  attach- 
ment, or  other  lien  shall  be  deemed  wholly  discharged  and  released 
from  the  same,  and  shall  pass  to  the  trustee  as  a  part  of  the  estate 
of  the  bankrupt,  unless  the  court  shall,  on  due  notice,  order  that  the 
right  under  such  levy,  judgment,  attachment,  or  other  lien  shall  be 
preserved  for  the  benefit  of  the  estate ;  and  thereupon  the  same  may 
pass  to  and  shall  be  preserved  by  the  trustee  for  the  benefit  of  the 
estate  as  aforesaid.  And  the  court  may  order  such  conveyance  as 
shall  be  necessary  to  carry  the  purposes  of  this  section  into  effect: 
Provided,  That  nothing  herein  contained  shall  have  the  effect  to 
destroy  or  impair  the  title  obtained  by  such  levy,  judgment,  attach- 
ment, or  other  lien,  of  a  bona  fide  purchaser  for  value  who  shall  have 
acquired  the  same  without  notice  or  reasonable  cause  for  inquiry. 

*  Amendments  of  1903  in  italics. 


§  67.]  Synopsis  of  Section.  929 

Analogova  provisions:    In  U.S.:     As  to  fraudulent  transfers,  Act  of  1867,  |  35,  R.  S.,. 
{  5129;  As  to  liens  which    are  unaffected,  Act  of  1867,  |  2a,  R.  S.,  {  5075;  Act  of 
1841,  f  Z;  Act  of  1800,  f  63;  As  to  dissolution  of  attachment  liens.  Act  of  1867^ 
{  U,  R.  S.,  §  5044. 
In  Eng.:    None. 
Cross-references:    To  the  law:    Definition  of  transfer,  |  1(25). 

Insolvency;  what  includes;  when  person  deemed  insolvent,  {1(15). 
.  JurisdictitMi  of  bankruptcy  court  to  cause  states  to  be  collected  and  reduced  to 
money,  |  2(7).        " 
Fraudulent  transfer  as  act  of  bankruptcy,  §  3-a(l) ;  preferential  transfer,  §  3-a 

(2);  permitting  preference  through  legal  proceedings,  §  3-a (3). 
Fraudulent  transfer  or  concealment  as  objection  to  discharge,  |  14-b(4). 
Preferences,  what  constitute,  §  60. 
Power  of  trustee  to  avoid  fraudulent  transfer^  f  70-e. 
To  the  General  Orders:    Redemption  by  trustee  of  property  mortgaged   or  pledged, 

XXVIII. 
To  the  -Forms:     Petition  and  order  for  redemption  of  property  from  lien,  No.  43. 
See  also  Supplementary  Forms;  Hagar  and  Alexander's  Bankruptcy  Forms. 


SYNOPSIS  OF  SECTION. 
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L  Liens  in  General,  931. 

a.  Comparative  legidaHan,  931. 

b.  Scope  of  section,  931. 

c.  Construction  and  general  effect,  932. 

d.  Cross-references,  932. 

II.  Ckdms  Void  lor  Want  of  Record  or  Ofher  Reasons,  933. 

a.  In  general,  933. 

b.  State  law  controls,  933. 

c.  Want  of  record,  934. 

(1)   In  GENERAL,  934. 

(2)  Chattel  mortgages  and  contracts  fqr  conditional  sale^ 
934. 

(I)  In  general,  934. 
(II)  Effect  of  failure  to  file  or  record;  New  York  rule,  935. 

(III)  Bankrupt  remaining  in  possession,  937. 

(IV)  Withholding  from  record  or  filing,  937. 

(V)  Recording  or  filing  within  four  months'  period,  938. 
(VI)  PUice  of  filing  or  recording,  939. 
(VII)   Unrecorded  contracts  for  conditional  sale,  939. 

d.  Invalid  for  other  reasons,  939. 

m.  Subrogation  of  Trustee  to  Rights  of  Creditors,  940. 

a.  In  general,  940. 

b.  7s  the  trustee  a  ^^  judgment  creditor  ?''  941. 

(1)  Rule  under  former  act,  941. 

(2)  Rule  under  present  act,  941. 

(3)  Effect  of  amendment  of  §  47a  (2)  by  amendment  of  1910, 

942.  V 
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ly.  VaUd  Liens,  942. 

«.  In  general,  942. 

b.  MisceUaneoiLs  valid  lienBy  943. 

c.  Mechanics'  liens,  944. 

d.  Landlord's  liens,  945. 

e:  Mortgages  to  secure  future  advances,  and  on  afkr-acqudred  property,  946. 

f.  Mortgagor  in  possession,  947. 

g.  Liens  on  special  funds,  947. 
h.  Lien  of  pledgee,  948. 

i.  Other  valid  liens,  949. 

j.  Effect  of  valid  liens  on  distribution,  951. 

V.  Fraudulent  Transfers  and  Liens,  951. 
'    a.  In  general,  951. 

b.  Scope  of  subsection,  951. 

c.  Insolvency  not  essential,  952. 

d.  Within  four  months  prior  to  filing  the  petition,  952. 

e.  Intent  to  hinder,  delay  or  defraud,  963. 

(1)  In  general,  953. 

(2)  Evidence  op  intent,  953. 

(I)  In  general,  963. 
(II)  Payments  mthoul  fravdvlerU  intents,  953. 

(III)  Fravdulent  intent  implied  from  circumstances,  954. 

(IV)  Sales  of  goods  on  account;  buUc  sales,  965. 
(V)  Burden  of  proof,  955. 

f .  Purchasers  in  good  faith  cmd  for  a  present  fair  cchfrnderation,  988. 

g.  Transfers  and  incumbrances  under  State  laws,  957. 
h.  Suits  to  recover  property,  957. 

(1)   In  GI3NBRAL,  957. 

(2)  Amendment  op  1903,  958. 
i.  Miscellaneous  invalid  tranters  or  incumbrances,  958. 

(1)  In  general,  958. 

(2)  Mortgages  to  secure  antecedent  debts,  958. 

(3)  Chattel  mortgages,  959. 

(4)  Voluntary  settlements,  960. 

(5)  General  assignments,  960. 
j.  Practice,  961. 

VI.  Liens  Through  Legal  Proceedings,  961. 

a.  In  general,  961. 

b.  Comparative  legislation,  961. 

c.  Confusion  concerning  subs,  c  and  subs.  /.,  962. 

d.  When  subs.  c.  applies^  963. 

e.  Insolvency  essential,  963 

f.  Four  months  prior  to  the  filing  of  the  petition^  963. 

g.  Miscellaneous  invalid  liens  through  legal  proceedings,  964. 

(1)  By  judgment  and  execution,  964. 
'        (2)  By  attachment,  967. 
(3)  By  creditor's  bill,  969. 
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ens  Thieugh  Legid  Ptoceedings  — 

h.  Practice  an  suits  to  annvl  lienSf  970. 
i.  Preserving  liens^  970. 
].  Saving  clause^  971. 


1  LIENS  m  GSN£RAU 

a.  ComparatiTe  legidattoa. —  The  act  of  1898  is  much  more  explicit  in 
respect  to  liens  than  any  previous  bankruptcy  law.  In  England,  while  a 
fraudulent  transfer  is  an  act  of  bankruptcy,^  there  is  no  statutory  provision 
that  such  a  transfer  is  void.  Kor  is  that  statute  any  more  explicit  as  to 
liens,  save  those  available  as  acts  of  bankruptcy.  The  only  lien  through 
legal  proceedings  in  teraw  dissolved  by  bankruptcy  under  our  law  of  1867, 
was  that  of  an  attachment  on  mesn^  process.  Fraudulent  transfers,  on  the 
other  hand,  were  interdicted,^  but  were  made  up  of  elements  more  numerous 
and  difficult  of  proof  than  those  specified  in  the  present  law.  Much  of  the 
section  under  discussion  is  new.  Indeed,  the  law  of  1898  is,  in  this  par- 
ticular, far  more  favorable  to  the  creditor  than  was  that  of  1867. 

b.  Scope  of  section. —  Starting  with  the  well-recognized  doctrine  that  a 
trustee  in  bankruptcy  merely  steps  into  the  bankrupt's  shoes  and,  therefore, 
takes  his  property  subject  to  all  valid  liens,^  the  statute  proceeds  to  declare 
what  liens  are  not  to  be  considered  valid,  as,  in  substance,  (1)  those  which 
are  invalid  under  the  laws  of  a  State,*  and,  provided  they  are  less  than  four 
months  old,  (2)  those  which  were  not  recorded  or  are  invalid  *' f or  other 
reasons,"  *  (3)  those  which  were  given  with  intent  to  hinder,  delay,  or 
defraud  creditors,®  and  (4)  those  which  were  obtained  through  legal  pro- 
ceedings ;^  with  the  further  proviso  that  even  liens  so  declared  invalid  shall 
not  be  so  as  to  hona  fide  purchasers  without  notice.  While  somewhat  out  of 
place  in  this  section,  the  allied  subject  of  fraudulent  transfers  is  here  inter- 
dicted in  much  the  same  way ;  they  are  null  and  void  as  to  creditors,  if  made 
by  an  insolvent  with  intent  to  hinder,  delay,  or  defraud  and  within  four 
months  of  the  bankruptcy.  The  section  also  phrases  the  doctrine  of  subroga- 
tion with  regard  to  liens  which,  because  declared  void,  a  mere  creditor 


1.  English  Act  of  1SS8,  |  4(1)  (b). 

a.  Act  of  1867,  §  35,  B.  S.,  i  5129. 

8.  Compare  discussion  under  this  section, 
post,  subtitle  "  Valid  Liens,"  See  Conti- 
nental Bank  v.  Katz  (Super.  Ct.,  111.),  1 
Am.  B.  R.  19;  In  re  Moore  (D.  C,  Vt.), 
6  Am.  B.  R.  175,  107  Fed.  234;  Ex  parte 
Christy,  3  How.  392;  Yeatman  v.  Savings 
Inst.,  95  U.  S.  764;  Stewart  v.  Piatt,  101 
U.  S.  731 ;  In  re  Stuyvesant  Bank,  49  How. 
Pr.   133. 


4.  In  re  Davia,  Fed.  Cas.  3,618;  Peck  v. 
Jenness,  7  How.  612;  Downej  v.  Brackett, 
21  Vt.  599. 

6.  See  discussion  under  this  section,  post, 
subtitle  "  Claims  Void  for  Want  of  Recordy 
or  other  Reasons." 

6.  See  discussion  under  this  section,  post. 
subtitle  '^Fraudulent  Transfers  and  Liens.** 

7.  See  discussion  under -this  section,  post, 
subtitle  " Liens  through  Legal  Proceedings" 
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cannot  enforce.    Bead  together,  its  various  paragrafdis  and  salient  features 
make  the  section  consistent  and  far-reaching  in  the  extreme. 

c.  Constmction  and  general  effect. —  The  following  general  suggestions  may 
be  made:  Liens  more  than  four  months  before  the  bankruptcy  are,  unless 
fraudulent,  not  affected;®  no  more  are  liens  acquired  after  the  bankrupt<;y.^ 
On  the  other  hand,  while  subdivision  e  is  in  itself  a  statute  of  limitations  on 
fraudulent  transfers,  if  the  transfer  is  also  interdicted  by  the  law  of  the 
State,  it  may,  under  §  70-e,  be  attacked  within  die  mucb  longer  period 
fixed  by  the  State  statute.^®  Further,  while  liens  through  legal  proceedings 
within  the  four  months'  period  are  dissolved  by  bankruptcy,  ather  liens  are 
not,  unless  the  lienor  was  insiolvent  at  the  time  and  there  was  "  intent  to 
hinder,  delay,  or  defraud."  "  It  follows  also  that  a  trustee,  not  being  a  pur- 
chaser for  value,^*  not  only  stands  in  the  shoes  of  the  bankrupt  as  to  his 
property,  but,  as  the  representative  of  creditors,  may  sue  to  avoid  the  effect 
of  the  bankrupt's  acts.^^  But  the  trustee  does  not  represent  creditors  who 
are  secured  by  valid  liens ;  and,  therefore,  he  has  no  interest  in  the  respective 
rights  of  priority  of  such  creditors."  It  has  also  been  held  that,  where  a 
valid  lien  is  incident  to  a  debt  and  the  debt  is  discharged,  the  lien  nevertheless 
remains. ^*^  Subsections  a  and  6  of  this  section  apply  only  to  liens  created 
by  the  debtor.^* 

d.  Cross-references —  This  section  is  closely  connected  with  both  §•  60-a-b, 
on  voidable  preferences,  and  §  70-e,  on  fraudulent  transfers  voidable  under 
the  State  law;  somewhat  less  closely  with  §  3-a  (1),  §  3-a  (2),  and  §  3-a  (3), 
where  similar  transactions  are  declared  acts  of  bankruptcy ;  while  by  §  14^b 
(4)  a  fraudulent  transfer,  as  defined  in  words  almost  identical  with  those  in 
subsection  e,  is  made  an  objection  to  discharge.  What  is  said  in  the  appro- 
priate paragraphs  under  the  corresponding  sections  of  this  work  should  be 
consulted  here. 


8.  In  re  Dunavant  (D.  C,  N.  Oar.)*  3 
Am.  B.  R.  41,  96  Fed.  54!^;  Doe  v.  Childress, 
21  Wall.  642. 

9.  Kinmouth  v.  Braeutigam  (8up.  Ct., 
N.  J.),  4  Am.  B.  R.  344;  In  re  Engle  (D. 
C,  Pai),  5  Am.  B.  R.  372,  105  Fed. 
893. 

10.  In  re  Adams  (Ref.,  N.  Y.),  1  Am. 
B.  R.  94;  In  re  Dunavant  (D.  C,  N.  Car.), 
3  Am.  B.  R.  41,  96  Fed.  542.  See  cases 
cited   under  Section  Seventy  of  this  work. 

11.  See  discussion  under  this  section, 
post,  subtitle  ''Fraudulent  Transfers  and 
Liens," 

12.  Chattanooga  Bank  v.  Rome  Iron  Co. 
(C.   C,  Ga.),   4   Am.   B.  R.   441,   102   Fed. 


756.     Contra:  In  re  Booth   (D.  C,  Or.),  3 
Am.  B.  R.  574,  98  Fed.  975. 

13.  In  re  Legg,  96  Fed.  326 ;  In  re  Leigli 
(Ref.,  Colo.),   2   Am.   B.   R.   606,   affd.  96 
Fed.  806.     Contra:  In  re  Ohio  Co-operative 
Shear  Co.  (Ref.,  Ohio),  2  Am.  B.  R.  775. 

14.  Goldman  v.  Smith  (Ref.,  KyJ,  2  Am. 
B.  R.  104;  Jerome  v.  McCarter,*  94  U.  S. 
734. 

15.  Bank  of  Commerce  v.  Elliot  (Sup. 
Ct,  Wis.),  6  Am.  B.  R.  409.  Compare 
Bracken  v.  Johnston,  Fed.  Cas.   1,761. 

IB.  Mishawaka  Woolen  Mfg.  Co.  v.  Smitli 

(D.  C,  Wis.),  20  Am.  B.  R.  317,  158  Fed. 

885;  revd.  on  other  grounds,  sub  nam.    In 

re   Bement    (C.   C.   A.,   7th   Cir.),  »2  Am. 

B.  R.  616,  172  Fed.  98. 
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n.  CLAIMS  VOID  FOR  WANT  OF  RECORD  OR  OTHSR  R£ASON& 

a.  In  general. —  Subsection  a  precludes  claims  attaching  as  liens,  which 
would  not  have  been  valid  liens  as  against  the  claims  of  the  creditors  of  the 
bankrupt,  '*  for  want  of  record  or  for  other  reasons."  It  will  be  noticed  that 
the  subsection  applies  to  claims  which  are  ineffectual  as  liens  against  the 
creditors  of  the  bankrupt  for  any  reason ;  not  alone  "  for  want  of  record." 
This  subsection  should  be  read  in  connection  with  the  next  to  the  last 
sentence  in  subsection  e. 

b.  State  law  controls. — Clearly  the  reference  is  to  the  State  law.  If  not 
yet  a  lien,  properly  so  called,  under  that  law,  as,  for  want  of  record  or  ^*  for 
other  reasons,"  it  cannot  be  recognized  in  bankruptcy;  it  is  the  statute  or 
judicially  established  rule  of  the  State  which  must  control  in  every  case.^^ 
Whether  and  to  what  extent  a  lien  is  valid  is  a  local  question,  to  be  deter- 
mined by  the  decisions  of  State  courts,  at  least  in  the  absence  of  Federal 
statute.*®  It  is  the  law  of  the  State  where  the  property  is  located  which 
governs.*®  Where  goods  are  sold  under  a  conditional  bill  of  sale  in  a  State 
where  registration  of  such  sale  is  not  required,  but,  by  the  contract,  are 
to  be  delivered  in  another  State  where  such  registration  is  required,  the  law 
of  the  latter  State  prevails.^**    This  is  the  corollary  of  the  proposition  that 


17.  Humphrey  v.  Tatman,  198  U.  S.  91, 

14  Am.  B.  R.  74;  Thompson  v.  Fairbanks, 
196  U.  S.  516,  13  Am.  B.  R.  437;  In  re 
First  Nat.  Bank  of  Canton  (C.  0.  A.,  6th 
Cir.),  14  Am.  B.  R.  180,  136  Fed.  62; 
Bryant  v.  Swafford  Bros.  Co.,  214  U.  S. 
279,  22  Am.  B.  R.  115;  Reardon  v.  Rock 
Island  Plow  Co.  (C.  C.  A.,  7th  Cir.),  22 
Am.  B.  R.  26,  168  Fed.  654;  In  re  Burke 
(D.   C,  Ga.),  22  Am.  B.  R,   69,   168   Fed. 

994;  Mattley  v.  Wolfe  (D.  C,  Kebr.),  23 
Am.  B.  R.  673,  175  Fed.  619;  In  re  Hurley 
(D.  C,  Mass.),  2^  Am.  B.  R.  434. 

The  validity  of  a  pledge  made,  executed 
and  to  be  performed  in  New  York,  and  the 
rights  of  the  parties  thereunder  are  gov- 
erned by  the  State  law.  Hiscock  v.  Varick 
Bank,  18  Am.  B.  R.  1,  6,  2Q6  U.  S.  28,  affg. 

15  Am.  B.  R.  362. 

IS.  State  law  to  control. —  In  the  case  of 
In  re  Wade  (D.  C,  Mo.),  26  Am.  B.  R.  169, 
173,  the  court  said:  "Whether,  and  to 
what  extent,  a  mortgage  of  this  kind  is 
valid  is  a  local  question,  and  the  decisions 
of  the  State  court  will  be  followed  by  this 
court  in  such  case.  Dooley  v.  Pease,  180 
U.  S.  126,  21  Sup.  Ct.  308,  45  L.  Ed.  457; 
Thompson  v.  Fairbanks,  196  U.  S.  516,  15 
Am.  B.  R.  633,  25  Sup.  Ct.  306,  49  L.  Ed. 
577.  In  short,  it  seems  to  be  the  settled 
rule  that  the  trustee  in  bankruptcy  takes 
the  property  of  the  bankrupt,  subject  to 
all  the   rights,   claims,   and  equities   that 


have  been  impressed  upon  it  in  the  hands 
of  the  bankrupt,  and  that  the  validity  of 
such  rights,  claims,  and  equities  is  to  be 
determined,  in  the  absence  of  federal  stat- 
ute, by  the  local  law  as  evidenced  by  the 
decisions  of  the  State  courts."  Citing 
Thomas  v.  Taggart,  209  U.  S,  385,  19  Am. 

B.  R.  710,  28  Sup.  Ct.  519,  52  L.  Ed.  845; 
Bryan,  Trustee  v.  Swoflford  Bros.  Dry  Goods 
Company,  214  U.  S.  279,  22  Am.  B.  R. 
Ill,  29  Sup.  Ct.  614,  53  L.  Ed.  997;  Hum- 
phrey V.  Tatman,  198  U.  S.  91,  14  Am.  B. 
R.  74,  25  Sup.  Ct.  567.  49  L.  Ed.  956;  In  re 
Dunlop  (C.  C.  A.,  8th  Cir.),  19  Am.  B.  R. 
361,  156  Fed.  945,  86  C.  C.  A  435;  In  re 
Great  W^estern  Manufacturing  Company  ( C. 

C.  A.,   8th  Cir.),   Ii8   Am.  B.  R.   259,   152 

Fed.  125,  81  C  C.  A.  341:  Title  Guaranty 
&  Surety  Co.  v.  Witmire  (C.  C.  A.,  6th  Cir.) , 
28  Am.  B.  R.  235. 

19.  So  held  in  respect  to  a  mortgage  ex- 
ecuted in  Xew  York  upon  property  in  Con- 
necticut. In  re  Greene  (D.  C,  Conn.),  13 
Am.  B.  R.  504.  134  Fed.  137.  See  also  In  re 
Gray  (D.  C.  Okla.),  21  Am.  B.  R.  375. 

20.  Lex  loci  controls. —  The  case  of  In  re 
Yukon  Woolen  Co.  (D.  C,  Conn.).  2  Am. 
B.  R.  805,  96  Fed.  326,  follows  the  general 
principle  of  law  recognized  by  the  Federal 
courts  that  where  a  contract  contemplates 
or  provides  that  property  is  to  be  delivered 
or  usetl  in  another  State  the  lew  loci  solu- 
tionis governs.  See  also  Matter  of  South- 
ern Textile  Co.  (C.  C.  A.,  3d  Cir.),  23  Am. 
B.  R.  172/  174  Fed.  523. 
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tJje  property  of  tihe  bankrupt  comes  to  the  trustee  dbarged  with  all  valid  liens. 
I'he  subsection  is  merely  declaratory  of  the  law. 

c.  Want  of  record. —  (1)  In  general. —  The  laws  of  many  of  the  States 
require  chattel  mortgages,  contracts  of  conditional  sale  and  other  similar 
instruments  to  be  recorded  or  filed  in  order  that  the  lien  thereby  created 
^hall  be  valid  as  against  other  creditors  having  judgments,  or  other  judicial 
process.  The  absence  of  recording  does  not  necessarily  affect  the  validity 
of  the  lien  as  between  the  immediate  parties ;  usually  it  affects  such  validity 
merely  as  to  creditors  of  a  certain  class;  *^  nor  does  it  affect  the  provability 
of  the  claim.^*  The  effect  of  this  subsection  is  to  preserve  liens  on  the  bank- 
rupt's property,  as  against  the  other  ci'editorB,  where  such  liens  have  been 
duly  recorded  or  filed,  as  required  by  a  State  statute.  The  construction  and 
effect  of  such  a  statute  will  largely  depend  upon  State  decisions.  Reference 
should  bo  had  to  such  decisions  for  a  determination  of  the  effect  of  a  failure 
to  record  or  file.  Where  a  contract  of  conditional  sale  is  made  in  one  State^ 
under  the  terms  of  which  the  goods  are  to  be  delivered  in  another  State,  the 
validity  of  the  transaction,  and  the  rights  of  the  parties  in  respect  thereto, 
will  be  governed  by  tlie  laws  of  the  latter  State.^^  It  will  not  be  possible 
for  us  to  more  than  suggest  the  principles  involved  in  such  a  determination. 
The  cases  are  numerous  which  involve  the  question  of  the  validity  of  unfiled 
or  unrecorded  chattel  mortgages  or  contracts  of  conditional  sale  as  against 
general  judgment  creditors  of  the  bankrupt.  The  determination  of  the  ques- 
tion must  necessarily  depend  upon  the  statutes  and  decisions  of  the  several 
States,^*  and  they  do  not,  therefore,'  admit  of  ready  classification.  A  number 
of  these  cases  are  cited  in  the  note.^* 


21.  First  Nat'l  Bank  v.  Comiett  (C.  C. 
A.,  8th  Cir.),  15  Am.  B.  R.  662,  142  Fed. 

33;    Loeser   v.    Savings   Bank   &   Dep.    Co. 

(C.  C.  A.,  6th  Cir.),  17  Am.  B.  R.  628,  148 

Fed.  975;   In  re  McGhee    (D.  C,  Ga.),  21 

Am.  B.  R.  656,  166  Fed.  928. 

22.  In  re  Burlage  Bros.  (D.  0.,  la.),  22 
Am.  B.  R.  410,  169  Fed.  1006. 

22a.  In  re  VVaU  (D.  C,  Okla.),  29  Am. 
B.  R.  901,  holding  that  in  determining  the 
validity  of  a  contract  of  conditional  sale, 
where  the  laws  of  the  State  in  which  the 
contract  was  made  are  not  pleaded,  the 
court  will  presume  that  they  are  similar  to 
the  laws  of  the  State  where  the  goods  were 
delivered  and  where  they  were  wlien  bank- 
ruptcy intervened. 

23.  In  re  Beede  (D.  C,  N.  Y.),  11  Am. 
B.  R.  387,  123  Fed.  853;  In  re  Andrae  Co. 
(D.  C,  Wis.),  9  Am.  B.  R.  135,  117  Fed. 
661;  In  re  Antigo  Screen  Door  Co.  (C.  C. 
A.,  7th  Cir.),  10  Am.  B.  R.  359,  123  Fed. 


249;  Matter  of  McDonald  (D.  C,  Mass.), 
33  Am.  B.  R.  51,  173  Fed.  99 ;  In  re  Nuckois 
(D.  C,  Tenn.) ,  29  Am.  B.  R.  867.  See  cam 
cited  in  note  17,  ante. 

The  rights  of  creditors  to  avoid  unre- 
corded  liens,  which  the  Bankruptcy  Act  con- 
fers on  trustees  in  bankruptcy,  are  to  be  de- 
termined by  the  laws  of  the  State  requiring 
the  record.  In  re  Dancy  Hardware  &  Fur- 
niture Co.  (D.  C,  Ala.),  28  Am.  B.  R.  444. 

24.  In  re  Harrison  (N.  Y.),  £  N.  B.  X. 
Rep.  541;  In  re  Booth,  (D.  O.,  Or.),  3  Am. 
B.  R.  574,  98  Fed.  975;  In  re  Tatem  et  il 
(D.  C,  N.  Car.),  6  Am.  B.  R.  426.  110  Fed. 
519;  In  re  N.  Y.  Econ.  Printing  Co.  (C.  C. 
A.,  2d  Cir.),  6  Am.  B.  R.  615,  110  Fed. 
514;  In  re  Sewell  (D.  C,  Ky.).  7  Am.  B. 
R.  133,  111  Fed.  791;  In  re  Wilkes  (D.  C, 
Ark.),  7  Am.  B.  R.  574,  112  Fed.  975:  In  re 
Pekin  Plow  Co.  (C.  C.  A.,  8th  Cir.),  7  Am. 
B.  R.  369,  112  Fed.  308;  In  re  Hull  (D.  C* 
Vt.),  8  Am.  B.  R.  302,  115  Fed.  858;  Dun* 
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(2)  Chattel  mobtgages  and  cowtbacts  fob  conditional  sales. — (I) 
In  general. —  The  object  of  {recording  acta  is  to  prevent  the  obtaining  of 
-credit  by  reason  of  the  ostensible  ownership  of  property  which  in  reality  i« 
covered  by  a  secret  lien,  by  giving  notice  to.  those  intending  to  puTchase  such, 
property  and  to  creditors  who  give  credit  on  the  faith  thereof.^  «A  trustee 
in  bankruptcy  is,  generally  speaking,  in  the  shoes  of  the  bankrupt;  he 
acquires  no  better  title  than  that  of  the  bankrupt,  and,  except  for  the  pro- 
visions of  §  47-a  (2)  -as  amended  by  the  act  of  1910,  is  not  in  any  sense  a 
subsequent  purchaser  in  good  faith  within  the  meaiuing  of  recording  acts.^ 
One  purpose  of.  the  amendment  of  1910  to  §  47na  (2)  was  to  reach  that  class 
cf  cases  in  which  no  creditors  had  acquired  a  lien  by  legal  or  equitable 
proceedings,  so  as  to  vest  in  the  triistce  for  the  benefit  of  all  the  creditors  the 
potential  rights  of  a  creditor  having  such  a  lien."    A  mortgagee,  taking 


plain  Silk  Go.  v.  Spencer  (C.  C.  A.,  3d  dr.), 
8  Am.  B.  R.  367,  115  Fed.  689;  In  re 
Josephson  (D.  C,  Ga.),  8  Am.  B.  R.  423, 
116  Fed.  404;  In  re  Goach  (C.  C.  A.,  5th 
Cir.),  13  Am.  B.  R.  149,  136  Fed.  627; 
revg.  9  Am.  B.  R.  610;  In  re  Raubenau  (D. 
C,  Mo.),  9  Am.  B.  B.  ISO,  118  Fed.  471. 
Equitable  claim  on  proceeds  oi  sale.  Han- 
son V.  Blake  &  Co.  (D.  C,  Me.),  19  Am. 
B.  R.  325,  155  Fed.  343;  Pontiao  Buggy 
Ck).  V.  Skinner  (P.  C,  N.  Y.),  20  Am,  B. 
R.  206,  158  Fed.  858.  See  discussion  and 
cases  cited  under  this  section,  poat,  sub- 
titles "Mechanics'  Liens,"  "Chattel  Mort- 
gages" "  By  Judgment  and  Execution,** 
"  By  Creditors'  BilW  etc. 

Laws  oi  pUc^  wher^  property  is  situated. 
•— Wher0  mortgaged  property,  at  the  time 
of  the  execution  o{  the.  mortgage,  is  situ- 
ated in  a  State  other  than  tliat  in  which  the 
mortgagor  is  domiciled  and  the  mortgage 
executed,  the  quest joxi^  of  the  preservatiop 
of  the  lien  acquired  by  such  mortgage^  un- 
der the  laws  in  reference  to  r^istration  and 
the  priority  of  such  lien  over  the  rights  and 
interests  subsequently  acquired  by  third 
persons,  should  be  determined  by  the  law  of 
the  place  where  the  property  is  situated  at 
the  time  the  mortgage  is  executed.  In  re 
Xuckols   (D.  C,  Tenn.),  29  Am.  B.  R.  867. 

25.  Object  of  recording  acts. —  In  re  Can- 
non (D.  C,  8.  Car.),  10  Am.  B.  R.  64,  121 
Fed.  582;  In  re  Clausacn  (D.  C,  N.  Car.), 
21  Am.  B.  R.  34;  Matter  of  Southern  Tex- 
tile Co.  (C.  C.  A.,  2d  Cir.),  23  Am  B.  R. 
172,  174  Fed.  523.  See  Bayley  v.  Green- 
leaf,  7  Wheat.    (U  .S.),  46,   5   L.   Ed.   393, 


where  Chief  Justice  Marshall  says:  ''There 
is  not  perhaps  a  State  in  the  Union,  the 
laws  of  which  do  not  make  all  conveyances 
not  recorded  and  all  secret  trusts  void  as 
to  creditors,  as  well  as  subsequent  purchas- 
ers without  notice.  To  support  the  secret 
lien  of  a  vendor  against  a  creditor  who  is 
a  mortgagee  would  be  to  counteract  the 
spirit  of  these  laws." 

26.  In  re  Wade  (D.  C,  Mo.),  26  Am.  B. 
R.  169;  Hewit  v.  Berlin  Machine  Works, 
194  U.  S.  296,  11  Am.  B.  R.  709;  Thompson 
T.  Fairbanks,  196  U.  S.  516,  13  Am.  B.  R. 
437 ;  York  Mfg.  Co.  v.  Cassell,  201  U.  S.  344, 
15  Am.  B.  R.  633. 

•7.  In  re  Calhoun  Supply  Co.  (D.  C, 
Ala.),  26  Am.  B.  R.  528;  In  re  Hartdagen 
(D.  C,  Pa.),  26  Am.  B.  R.  632. 

Conditional  sale;  failure  to  record;  rights 
of  trustee  under  section  47-a  (2)  as  amended 
in  1810.— Where  a  vendor  under  a  condi- 
tional sale  contract,  failed  to  record  such 
contract  in  a  State  whose  laws  required 
record  and  avoided  contracts  unrecorded, 
as  against  purchasers  for  a  valuable  con- 
sideration, mortgages  and  judgment  cred- 
itors without  notice,  said  vendor  could  not 
reclaim  the  chattel  covered  by  the  contract 
•from  the  trustee  in  bankruptcy  of  the 
vendee,  since  the  purpose  of  the  amendment 
to  section  47-a  (2)  of  the  bankruptcy  act, 
enacted  June  25,  1910,  providing  "  and  such 
trustees,  as  to  all  property  in  the  custody 
or  coming  into  the  custody  of  the  bank- 
ruptcy court,  shall  be  deemed  vested  with 
all  the  rights,  remedies  and  powers  of  a 
creditor  holding  a  lien  by  legal  or  equitable 
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poeseasion  before  the  oommencement  of  bankruptcy  proceedings  against  the 
mortgagor  of  after-acquired  property  covered  by  the  mortgage,  is  entitled 
UDder  the  laws  of  Massachusetts  to  hold  it  against  the  trustee.*  If  actual 
notice  of  the  chattel  mortgage  or  conditional  sale  is  shown,  the  failure  to 
record  or  file  is  immaterial.* 

(II)  Effect  of  failure  to  file  or  record;  New  York  rule. —  Under  the  law 
in  New  York  an  unfiled  chattel  mortgage  is  void  only  as  against  judgment 
creditors  of  the  mortgagor,  and  it  has  been  held  that  a  general  creditor  upon 
obtaining  judgment  and  issuing  execution  may  impeach  the  validi-ly  of  the 
mortgage  for  non-filing,  although  in  the  meantime  it  may  have  been  filed.* 
The  Court  of  Appeals  of  New  York  has  held  that  the  trustee  of  a  bankrupt 
mortgagor  could  attack  a  mortgage  for  failure  to  file  to  the  extent  of  the 
claims  of  those  creditors  whose  claims  acerued  prior  to  the  time  when  Ae 
mortgage  was  filed,  although  if  any  one  of  such  creditors  sought  relief  against 
euch  mortjrage  it  would  be  necessary  for  him  to  put  his  claim  into  a  judg- 
ment.'^    This  ruling  of  the  Court  of  Appeals  of  New  York  would  seem  con- 


proceedings  thereon "  was  to  obviate  the 
previous  rule  that  the  title  of  the  vendor, 
in  an  unrecorded  conditional  sale  contract, 
\vould  prevail  over  that  of  the  trustee  In 
bankruptcy  of  the  vendee.  The  operation 
of  the  amendment  of  1910  to  section  47-a 
( 2 )  of  the  bankruptcy  act  was  not  intended 
to  be  restricted  to  cases  in  which  a  creditor 
had  in  fact  acquired  a  lien  by  legal  or  equi- 
table proceedings,  as  it  would  th«i  add 
nothing  to  section  67  of  the  original  aot 
permitting  the  subrogation  of  the  trustee 
to  such  a  lien,  if  created  within  four 
months;  but  the  class  of  cases,  unprovided 
for  by  the  original  act,  and  intended  to  be 
reached  by  the  1910  amendment,  was  that 
in  which  no  creditors  had  acquired  liens  by 
legal  or  equitable  proceedings  and  to  vest 
in  the  trustee  for  the  interest  of  all  cred- 
itors the  potential  rights  of  creditors  po- 
tential with  such  liens.  In  re  Bazemore 
(D.  C,  Ala.),  26  Am.  B.  R.  494.  See  In  re 
Dancy  Hardware  &  Furniture  Co.  (D.  C*, 
Ala.),  28  Am.  B.  R.  444. 

88.  In  re  Hurley  (D.  C,  Mass.),  26  Am. 
B.  R.  434. 

89.  In  re  Bazemore  (D.  C,  Ala.),  26  Am. 
B.  R.  494. 

80.  In  re  Beede  (D.  C,  N.  Y.),  IX  Am.  B. 
R.  387,  120  Fed.  853;  In  re  Beede  (D,  C, 
N.  y.),  14  Am.  B.  R,  697,  138  Fed.  441,  in 
which  cases  Judge  Ray  conaidered  at  length 
and  in  full  all  the  New   York  aiithorit'K^s 


applicable  to  the  validity  of  unfiled  chattel 
mortgagee. 

81.  Skilton  v.  Codington,  185  N.  T.  80. 
15  Am.  B.  R.  810,  disapproving  In  re  New 
York  Economical  Printing  Co.  (C.  C.  A.,  2d 
Cir.),  6  Am.  B.  R.  615,  110  Fed.  514.  See 
also  Gove  v.  Morton  Trust  Co.,  12  Am.  B. 
R.  297,  96  N.  Y.  App.  Div.  177;  Matter 
of  Metropolitan  Store,  etc.,  Co.  (Ref.,  N. 
Y.),  15  Am.  B.  R.  119;  In  re  Beede  (D.  C 
N.  Y.),  11  Am.  B.  R.  387,  128  Fed.  853: 
Matter  of  Thompson  (D.  C,  N.  Y.),  10  Am. 

B.  R.  242,  122  Fed.  174;  In  re  Dncker  (C. 

C.  A.,  6th  Cir.),  13  Am.  B.  R.  760,  183  Fed. 
771;  In  re  Schiebler  (D.  C,  N.  Y.),  21  Am. 
B.  R.  309;  In  re  Thomas  (D.  C,  N.  Y.),  29 
Am.  B.  R.  945.  As  to  effect  of  failure  to 
record  assignment  of  mortgage  upon  sab- 
sequent  assignee,  see  In  re  Buchner  (D.  C, 
111.),  29  Am.  B.  R.  179. 

Failure  to  file  within  leaionable  time- 
In  New  York,  a  chattel  mortgage  must  be 
filed  within  a  reasonable  time  after  the 
execution,  and  a  failure  to  file  it  for  nearly 
three  months  after  its  execution  renders  it 
invalid  as  against  all  the  creditors  of  the 
bankrupt  even  though  the  mortgagee  was 
unable  to  speak  the  English  language  and 
was  apparently  entirely  unacquainted  vith 
business,  and  such  failure  was  through  the 
omiHsion  of  her  attorney  either  to  do  so  or 
to  tell  her  to  do  so.     Matter  of  Schmidt 
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tjltisive  Tipon  this  question,  in  view  of  the  determination  of  the  Supreme 
Court  of  the  United  States,®  already  referred  to,  to  the  eflFect  that  Pederdl 
-courts  are  required  in  all  sudi  cases  to  follow  the  rides  laid  down  by  S-tate 
courts.'^  The  rule  in  force  in  New  York  depends  upon  a  construction  of  t&e 
!New  York  statute;  it  does  not  necessarily  apply  in  other  jurisdictions.  lAs 
for  instance,  under  the  Ohio  statute  relative  to  the  filing  of  chattel  moirtgages 
and  contracts  of  conditional  sale,  it  has  been  held  that  an  unfiled  contract 
is  void  only  as  to  creditors  who,  before  the  filing  thereof,  had  "  fastened 
upon  "  the  bankrupt's  property  by  some  specific  liens,  and  that  the  trustee 
has  no  'rights  as  against  such  unfiled  contract,  in  favor  of  the  general  ered- 
itoxs.**     Under  such  a  statute  the  mortgagee  and  conditional  vendor  take 


(C.  C.  A.,  2d  Gir.)i  24  Am.  B.  R.  987,  ISl 
Fed.  73. 

Failure  to  refile  chattel  mortgage;  New 
York  statute. —  Where,  as  in  New  Yoric, 
the  statute  provides  that  a  chattel  mort- 
gage shall  be  invalid  as  against  creditors 
-of  the  mortgagor  and  against  subsequent 
purchasers  or  mortgagees  in  good  faith  after 
the  expiration  of  one  year  from  its  original 
filing,  unless  refiled  within  thirty  days 
next  preceding  the  expiration  of  such  time, 
a  failure  to  reflle  a  mortgage  given  by  bank- 
rupt until  some  five  months  after  tlie  ex- 
piration of  one  year  from  the  date  of  its 
original  filing,  renders  such  mortgage  in- 
valid as  against  the  bankrupt's  creditors 
and  may  be  attacked  by  the  trustee.  Mat- 
ter of  Watts-Woodward  Press,  Inc.  (C.  C. 
A.,  2d  Cir.),  24  Am.  B.  R.  684. 

38.  Humphrey  v.  Tatman,  198  U.  S.  91, 
14  Am.  B.  R.  74. 

33.  Compare  In  re  Burnham  (D.  C,  IT. 
Y.),  15  Am.  B.  R.  548,  140  Fed.  926. 

34.  York  Mfg.  Co.  v.  Cassell,  201  IT.  S. 
351,  15  Am.  B.  R.  633;  Crosby  v.  Miller 
(Ct.  App.,  D.  C),  16  Am.  B,  R.  805,  25 
R.  T.  172;  In  re  Doran  (D.  C,  Ky.),  17  Am. 

B.  R.  799,  148  Fed.  327;  In  re  Thomas  (D. 

C,  N.  Y),  29  Am.  B.  R.  945. 

Under  3103  of  the  Code  of  West  Virginia, 
providing  that  a  deed  of  trust  shall  be  void 
as  to  creditors  "until  and  except  from  the 
time  it  is  duly  admitted  to  record,"  an  un- 
recorded deed  of  trust  ia  not  void  as  to  gen- 
eral creditors;  and  the  holders  of  bonds  se- 
cured by  an  unrecorded  deed  of  trust  merely 
lose  their  right  to  priority  as  against  cred* 
itors  who  have  obtained  judgments  or  other 
liens  on  the  property.  In  re  Charles  Town 
Light  &  Power  Co.  (D.  C,  W.  Va.),  29  Am. 
B.  R.  721. 


In  Kentucky,  an  imrecorded  contract  of 
conditional  sale,  with  reservation  of  title 
in  the  vendor,  is  good  as  against  the  trus- 
tee of  the  vendee,  though  some  of  the  cred- 
itors did  not  sustain  that  relation  at  the 
time  the  contract  was  entered  into.  The 
word  "  creditors "  as  used  in  the  statute 
includes  only  such  as  have  acquired  a  lien. 
Crucible  Steel  Co.  of  America  v.  Holt  (C. 
C.  A.,  6th  Cir.),  23  Am.  B.  R.  302,  174  Fed. 
127;  In  re  Ducker  (D.  C,  Ky.),  13  Am.  B, 
R.  760,  133  Fed.  771. 

In  Missouri  it  has  been  held  that  the 
instituting  of  bankruptcy  proceedings 
amounts  to  an  effectual  sequestration  of 
the  bankrupt's  property  in  favor  of  all  the 
creditors,  and  that  therefore  an  unrecorded 
chattel  mortgage  is  invalid  as  against  the 
trustee  representing  all  the  creditors.  Brad- 
ley V.  McAfee  (D.  C,  Mo.),  17  Am.  B.  R. 
499,  149  Fed.  254;  In  re  Pekin  Plow  Co. 
(C.  C.  A.,  8th  Cir.),  7  Am.  B.  R.  369,  112 
Fed.  308;  In  re  Martin  (C.  C.  A.,  8th  Cir.), 
23  Am.  B.  R.  151,  173  Fed.  597;  In  re  Wade 
(D.  C,  Mo.),  26  Am.  B.  R.  169. 

In  Kansas,  where  the  title  of  an  assignee 
for  the  benefit  of  creditors  is  good  as  against 
an  unfiled  contract  of  conditional  sale,  the 
rights  of  creditors  of  the  assignor  under 
such  contract  may  be  enforced  by  his  trus- 
tee. In  re  Fish  Bros.  Wagon  Co.  (C.  C.  A., 
8th  Cir.).  21  Am.  B.  R.  149,  164  Fed.  553. 

The  Washington  statute  is  similar  to 
the  New  York  act,  and  it  has  been  held 
thereunder  that  the  courts  will  not  restrict 
the  word  "creditors"  but  will  declare  a 
chattel  mortgage  not  filed  within  ten  days 
from  the  time  of  its  execution  to  be  of  no 
force  or  effect  as  to  any  creditor,  whether 
prior  or  subsequent,  at  least  until  it  is 
actually    filed.     In   re   Mission    Fixture   4 
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legal  title  to  the  property,  good  as  againBt  all  creditors  who  iiava  not^  prior 
to  bankruptcy  proceedings,  acquired  a  lien  by  legal  proceedings.'^  Under 
the  Michigan  statute  it  is  held  that  a  right  to  i^uch  lien  is  thereby  giveO)  but 
ifivis  only  effective  if  some  appropriate  proceeding  is  taken  to  fasten  the  lien 
upon  the  property.'^* 

(Ill)  Bankrupt  remaming  in  possession, —  If  a  bankrupt  gave  a  lieu  on 
certain  chattels  to  secure  an  antecedent  indebtednesis,  the  bankrupt  remain- 
ingciii.  possession,  with  the  power  of  disposition,  and  no  notice  by  filing  or 
otherwise  being  given,  the  lien  is  not  eflfectual  against  tie  bankrupt's  cred- 
itors, such  lien  being  regarded  as  fraudulent  agaio^t  creditors.^  It  has  h^n 
held  under  a  statute  requiring  a  contract  for  the  sale  of  personal  property, 
where  the  title  is  to  remain  in  the  seller,  and  the  possession  in  the  purchaser, 
to  be  filed,  that  an  unfiled  cotitract  for  the  sale  of  goods  intended  for  resale, 
with  reservation  of  title  in  the  vendor  until  p^'ment  of  the  purchase  price, 
is  invalid  as  against  general  creditors  of  the  vendee;  in  such  a  case  tlie 
trustee  in  bankruptcy  of  the  vendee  may  contest  the  validity  of  such  contract, 
in  behalf  of  such  creditors."     Possession  of  the  property  by  the  mort^^agee. 


Mantel  Co.  (D.  C,  Wash.),  24  Am.  B.  R, 
873,  180  Fed.  263;  Pacific  State  Bank  v. 
Coats  (C.  C.  A.,  9th  Cir.),  30  Am.  B.  R. 
655;  In  re  United  States  Lumber  Co.  (D. 
C.,  Wash.),  30  Am.  B.  R.  682. 

Under  the  law  of  Maryland,  although  sub- 
sequent creditors  of  the  mortgagee  without 
notice  are  not  affected  by  an  unrecorded 
chattel  mortgage,  a  creditor  whose  debt  has 
been  contracted  prior  to  the  making  of  such 
mortgage  is,  so  far  as  the  mortgaged  prop- 
erty is  concerned,  postponed  to  the  mort- 
gagee's claim,  notwithstanding  that  he  has 
reduced  his  claim  to  judgment  and  levied 
execution  upon  the  mortgaged  property. 
Hence,  in  determining  the  question  of  prior- 
ity of  the  distribution  of  the  proceeds  of  the 
property  so  mortgaged,  the  mortgagee's 
rights  are  not  affected  by  the  amendment  of 
1910  to  section  47a  (2)  of  the  Bankruptcy 
Act,  vesting  in  the  trustee,  who  represents 
the  general  creditors,  all  the  rights  and 
priorities  which  by  State  law  are  accorded 
a  creditor  holding  a  lien  by  legal  or  equi- 
table proceedings  on  the  property,  but  he  is 
entitled  to  share  in  the  proceeds  with  the 
subsequent  creditors.  In  re  Riehl  (D.  C, 
Md.),  29  Am.  B.  R.  613. 

Under  the  law  of  Arkansas,  a  contract 
of  conditional  sale,  although  unrocordwl,  is 
valid  as  ajiciinst  the  vendee's  trustee  in 
bankruptcy,  aiiJ  wsts  no  title  in  tlic  vendee. 


even  as  against  bona  fide  purchasers  with- 
out notice,  until  performance  of  the  condi- 
tions. Tn  re  Lutz  (D;  C,  Ark.),  28  Am.  B. 
R.  649. 

35.  Foerstner  v.  Citizen's  Savings  k  Trust 
Co.  (C.  C.  A.,  6th  Cir.),  26  Am.  B.  R.  377: 
Davis  V.  Hanover  Savings  Fund  Society  (C. 
C.  A.,  4th  Cir.),  31  Am.  B.  R.  368.  as  to 
effect  of  failure  \o  record  against  general 
creditors  under  West  Virginia  statute. 

Under  the  law  of  Minnes&ta,  a  chattel 
mortgage  vests  the  legal  title  to  the  mort- 
gaged property  in  the  mortgagee,  and,  al- 
though unrecorded,  is  good  as  against  gen- 
eral creditors  of  the  mortgagor  who  have 
not  seized  the  mortgaged  property  by  legal 
process  or  acquired  some  lien  upon  it.  Title 
Guaranty  &  Surety  Co.  v.  Witmire  (C.  C. 
A.,  Cth  Cir.),  28  Am.  B.  R.  235. 

35a.  In  re  Ottenwess  v.  Huxall  (0.  C.  A, 
6th  Cir.),  27  Am.  B.  R.  579,  193  Fed.  851; 
Detroit  Trust  Co.  v.  Pontiac  Sav.  Bank,  27 
Am.  B.  R.  821,  196  Fed.  29. 

36.  In  re  Bellevue  Pipe  &  Foundry  Qo. 
(Ref.,  Ohio),  22  Am.  B.  R.  97,  citing  Ohio 
cases.  See  also  In  re  Braselton  (D.  C. 
Ga.),  22  Am.  B.  R.  419,  169  Fed.  960;  Wil- 
liamson v.  Richardson  (C.  C.  A-,  9th.  Cir.), 
30  Am.  B.  R.  559. 

37.  In  re  foment  (C.  C.  A.,  7th  Cir.).  23 
Am.  B.  R.  CIG.  172  Fed.  98:  In  re  Burkv* 
(D.  C,  Ga.),  22  Am.  B.  R.  69,  168  Fe.l.  91'^; 
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taken  after  the  filing  of  the  petition  in  bankruptoj^  cannot  avail  the  mortr 
gagee  as    against  the  trustee  in  bankruptcy.^ 

(IV)  Withholding  from  record  ^r  filing. —  Where  chattel  mortgages  are 
withheld  from  record  contrary  to  the  provisions  of  a  statute  for  the  purpose 
of  enabling  the  mortgagor  to  preserve  his  credit,  such  mortgages  are  not 
entitled  to  priority  of  payment  in  bankruptcy  over  claims  arising  subsequent 
to  the  execution  of  the  mortgages  and  before  they  were  recorded.^  An 
agreement  to  withhold  from  record,  for  the  purpose  and  with  the  effect  of 
securing  credit  not  justified  by  the  debtor's  financial  status,  is  evidence  of 
fraud  which  is  of  itself  sufficient  to  vitiate  the  transfer.**  But  the  failure 
to  promptly  record  or  file  a  mortgage  is  not  in  itself  fraudulent  as  to  other 
creditors,  where  there  is  no  proof  of  fraudulent  intent.*^  In  some  jurisdic- 
tions and  under  some  statutes  it  must  affirmatively  appear  in  order  to  in- 
validate the  mortgage  that  it  was  withheld  from  record  by  agreement,  or 
that  some  prejudice  resulted  to  cpeditors  on  account  of  its  not  having  been 
filed  for  record.**  ' 


{ 


Tn  re  Dancy  Hardware  &  Furniture  Co.  (D. 
C,  Ala.),  S8  Am.  B.  R.  444. 

88.  In  re  Jnlee  &  Frederic  Co.  (D.  C, 
Mass.),  27  Am.  B.  R.  137;  State  Bank  v. 
Cox  (C.  C.  A.,  7th  Cir.),  16  Am.  B.  R.  32, 
143  Fed.  91;  Cnichet  v.  Red  Rover  Co.  (C. 
C,  Mass.),  18  Am.  B.  R.  814»  155  Fed.  486; 
Clay  V.  Waters  (C.  C.  A.,  8th  Cir.),  24  Am. 
B.  R.  293,  178  Fed.  388;  Scfaaupp  v.  Miller 
(D.  C,  Ore.),  30  Am.  B.  R.  699. 

89.  Clayton  v.  Exchange  Bank  of  Macon 
(C.  C.  A.,  5th  Cir.),  10  Am.  B.  R.  173,  121 
Fed.  630;  Gnras  v.  Porter  (D.  C,  Cal.),  9 
Am.  B.  R.  271,  118  Fed.  668;  In  re  Andrae 
Co.  (D.  C,  Wis.) ,  9  Am.  B.  R.  136,  117  Fed. 
561;  Orr  v.  Park  (C.  C.  A.,  5th  Cir.),  25 
Am.  B.  R.  544,  183  Fed.  683;  In  re  Jacob- 
son  &  Perrill  (D.  C,  Ga.),  29  Am.  B.  R.  603. 

40.  In  re  Diiggan  (D.  C,  Ga.),  25  Am. 
B.  R.  105,  182  Fed.  252,  affd.  25  Am.  B.  R. 
479,  183  Fed.  405;  Orr  v.  Park  (C.  C.  A., 
5th  Cir.),  25  Am.  B.  R.  544,  183  Fed.  683; 
McAtee  v.  Shade  (C.  C.  A.,  8th  Cir.),  23 
Am.  B.  R.  151,  163;  In  re  Bothe  (C.  C.  A., 
8th  Cir.),  23  Am.  B.  R.  151,  173  Fed.  597. 

Secret  agreement  to  withhold  chattel 
mortgage  from  record;  void  as  to  both 
prior  and  subsequent  creditors.-^  Where  a 
bankrupt  gave  a  chattel  mortgage  to  a 
creditor  with  a  secret  agreement  that  the 
same  should  be  withheld  from  the  record, 
and  which  was  so  withheld  for  a  period  of 
many    months,    during    which    time    other 


creditors,  unaware  of  this  undisclosed 
mortgage,  sold  him  goods,  which  they  had 
refused  to  do  while  a  prior  mortgage  to 
the  same  mortgagee  was  on  record,  and 
which,  for  that  reason,  was  canceled  of 
record  and  the  mortgage  in  question  given, 
the  mortgage  was  fraudulent  and  void,  not 
only  as  to  subsequent  creditors,  but  as  to 
prior  creditors  as  well.  In  re  Duggan  (G. 
C*  A.,  5th  Cir.),  25  Am.  B.  R.  479,  183 
Fed.  405,  affg.  25  Am.  B.  R.  105,  182  Fed. 
252. 

41.  Bean  v.  Orr  (C.  C.  A.,  5th  Cir.),  25 
Am.  B.  R.  400,  182  Fed.  699,  revg.  In  re 
Tysor-Cheatham  Mercantile  Co.,  24  Am.  B. 
R.  434,  178  Fed.  733,  and  distinguishing 
Clayton  v.  Exchange  Bank  (C.  C;  A.,  5th 
Car.),  10  Am.  B.  R.  173,  121  Fed.  630,  57 
C.  C.  A.  656.  Compare  In  re  Sturtevant 
(C.  C.  A.,  7th  Cir.),  26  Am.  B.  R.  574. 

4S.  Deland  v.  Miller  &  Cheney  Bank,  11 
Am.  B.  R.  744,  119  Iowa,  368;  In  re  Wil- 
liamQ  (D.  C,  Ga.),  9  Am.  B.  R.  731,  120 
Fed.  542. 

Intervention  of  bankruptcy  before  time 
for  recording  contract  of  conditional  sale 
has  expired,— Under  the  requirement  of 
§  3394  of  Civil  Code  of  Alabama  of  1907 
that  where  personal  property  is  delivered 
from  without  the  State  to  a  purchaser  under 
a  contract  of  conditional  sale  whereby  the 
vendor  retains  title  until  payment  of  the 
purchase   price   the   contract  must,   within 
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(V)  Recording  or  filing  within  four  months^  period. —  In  Massacliusetts 
a  chattel  mortgage  made  prior  to  the  four  months'  period  and  recorded  within 
that  period  is  good  as  against  the  mortgagor's  trustee  in  bankruptcy.*'  A 
failure  to  record  a  real  property  moi^tgage  until  after  the  adjudication  of 
the  bankrupt  mortgagor  and  the  appointment  of  his  trustee  has  been  held, 
under  the  Pennsylvania  rule,  to  deprive  the  mortgagee  of  his  lien  as  against 
the  trustee.** 

(VI)  Place  of  filing  or  recording. —  It  has  been  held  in  Massachusetts 
under  a  Sitatute  (Rev.  Laws,  Mass.,  ch.  198,  §  1)  requiring  a  chattel  mortgage 
to  be  recorded  in  the  office  of  the  clerk  of  the  municipality  where  the  mort- 
gagor has  his  principal  place  of  business  and  also  in  the  clerk's  office  of  the 
municipality  where  he  lives,  that  a  failure  to  file  in  the  latter  place  defeats 
the  lien  of  the  mortgage  as  against  the  trustee  in  bankruptcy  of  the  mort- 
gagor, and  such  trustee  is  not  estopped  by  the  fact  that  the  mortgagor  stated 
in  the  mortgage  that  he  lived  in  the  municipality  where  the  mortgage  was 
filed.*^ 

(VII)  Unrecorded  contracts  for  conditional  sale. — ^Whearo  a  State  statute 
provides  that  an  unrecorded  contract  for  the  conditional  sale  of  chattels^  with 
reservation  of  title,  is  good  as  between  the  parties,  such  contract  is  not  void 
as  to  creditors  who  have  not  acquired  a  specific  lien,  and  under  such  statute 
the  trustee  of  the  bankrupt  vendee  has  not  acquired  such  a  lien  by  the  ad- 
judication of  the  vendee,  and  may  not  avoid  the  contract.**    Where  a  con- 


three  monthfl  of  the  time  the  property  sub- 
ject to  the  condition  comes  into  tlie  State, 
be  recorded,  the  failure  to  record  such  a 
contract  within  the  stated  period  avoids  Uie 
condition  in  favor  of  the  purchaser's  trustee 
in  bankruptcy,  though  at  the  time  bank- 
ruptcy intervened  the  property  had  not  been 
within  the  State  for  the  full  period  of  three 
months  allowed  by  the  statue  for  the  pur- 
pose of  recording.  In  re  Danoy  Hardware 
&  Furniture  Go.  (D.  0.,  Ala.),  2S  Am.  B.  R. 
444. 

43.  Humphrey  v.  Tatman,  198  U.  S.  91, 
14  Am.  B.  R.  74.  The  rule  in  Ohio  seems 
to  be  the  same.  In  re  First  Nat.  Bank  of 
Canton  (C.  G.  A.,  6th  Cir.),  14  Am.  6.  R. 
180,  ld5  Fed.  62. 

Recording  mortgage  within  four  months' 
period.— A  mortgage  executed  and  do* 
livered  by  an  insolvent  debtor  more  than 
four  months  prior  to  the  filing  of  his 
voluntary  petition,  but  not  recorded  within 
the  statutory  four  months,  has  been  held 
a  valid  and  subsisting  lien  as  against  the 


trustee.  In  re  Wright  (D.  G.,  Qa.),  2  Am. 
B.  R.  364,  96  Fed.  187. 
'  44'.  In  re  lAikens  (1).  C.,  Pa.),  14  Am.  B. 
R.  683,  138  Fed.  188.  Compare  as  to  mort- 
gage eatecuted  in  good  faith  but  not  re- 
corded, Rogers  v.  Page  (C.  C.  A.,  6th  Cir.), 
15  Am.  B.  R.  502,  140  Fed.  596,  72  C.  G.  A. 
164. 

40.  Matter  of  McDonald  (D.  C,  Maaa.), 
23  Am.  B.  R.  51,  173  Fed.  99. 

46.  York  Mfg.  Go.  ▼.  Cassell,  15  Am.  B. 
R.  632,  201  U.  S.  842;  Matter  of  Superior 
Drop  Forge  &  Mfg.  Go.  (D.  0.,  Ohio),  31 
Am.  B.  R.  455.  The  statute  under  con- 
sidenation  in  this  was  similar  to  that  un- 
der consideration  In  the  following  cases, 
where  a  diiferent  rule  was  applied:  In  re 
Press  Post  Printing  Co.  (D.  C,  Ohio),  13 
Am.  B.  R.  797,  134  Fed.  998;  In  re  Dunn 
Hardware  k  Furniture  Co.-  (D.  C,  N*.  Car.), 
13  Am.  B.  R.  147,  132  Fed.  719. 

Conditional  sale,  what  constitntes.— 
Where  a  contract  in  writinsf,  under  which 
goods  were  delivored  to  banknipts  in  Ar- 
kansas, to  be  resold  in  the  usual  course  ^f 
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ditional  sale  oonsists  of  two  separate  written  instruments  and  one  only  waa 
recorded^  and  the  unrecorded  one  materially  altered  the  l^al  effect  of  the 
other,  the  provisions  of  the  statute  requiring  record  have  not  been  complied 
with« 

eL  Invalid  for  other  reasons.-^  Where  for  a  reason  contained  in  a  State 
statute  a  lien  is  invalid  as  against  a  person's  creditors,  it  is  alao  invalid  as 
against  such  creSitoVs  in  bantruptcy.  As  where  it  is  provided  that  a  chattel 
mortgage,  containing  a  provision  for  the  sale  of  the  goods  mortgaged,  and  the 
use  of  the  proceeds  thereof  other  than  in  payment  of  the  debt,  is  void  as  to 
creditors;  in  sudhi  a  case  the  mortgage  is  not  ^alid  as  against  the  creditors 
of  the  bankrupt  mortgagor.^    The  trustee  may  attack  the  validity  of  such  a 


business,  provided  that  the  title  to  and 
right  of  possession  thereof,  and  aU  proceeds 
of  resales  thereof,  should  be  rested  and 
remain  in  the  seller  until  payment  of  the 
purchase  price,  and  that  except  for  the 
ri^ht  to  resell  the  goods  in  the  ordinary 
course  of  business,  the  bankrupts  should 
not  remove  them  from  the  city  in  which 
they  were  doing  business,  an  obligation 
arose  upon  the  part  of  the  bankrupts  to 
account  for  and  pay  over  what  was  col- 
lected of  the  proceeds  of  resales,  and  the 
transaction  constituted  a  conditional  sale. 
The  trustee  is  bound  by  the  terms  of  such 
contract.  Bryant  v.  Swafford  Bros.  Dry 
Ooods  Co.,  214f  U.  S.  279,  23  Am.  B.  R.  111. 
See  also  In  re  McGehee  (D.  0.,  Ga.),  21  Am. 
B.  R.  656,  166  Fed.  928. 

Sale  depesident  upon  condition  eubsq? 
quent. —  Since  a  oonditional  sale  may  be 
made  to  depend  upon  a  condition  subsequent 
as  well  as  a  condition  precedent,  a  bill  ol 
Bale,  in  the  form  of  a  deed  of  indentore 
which,  after  conveying  personal  property 
with  covenants  of  warranty,  provides  that 
in  default  in  payment  by  the  vendee  when 
due  the  vendors  may  declare  the  sale  for- 
feited and  retake  the  property,  makes  the 
Bale  conditional,  and,  the  condition  having 
been  broken  by  default  in  payment,  the 
vendors  have  the  right  to  retake  the  prop- 
erty. In  re  Lutz  (D.  C,  Ark.),  28  Am.  B. 
R.  649. 

Effect  of  unfiled  contract. — A  vendor,  im- 
<it'r  a  contract  of  conditional  sale  which 
provides  that  he  shall  be  entitled  to  pos^os- 


sion  of  the  property  whenever  he  may  feel 
insecure  or  when  the  vendee  may  become  in- 
solvent or  bankrupt,  is  entitled  to  the  pos- 
session of  property  sold  thereunder,  as 
against  the  trustee  in  bankruptcy  of  the 
vendee  and  other  creditors,  although  the 
contract  was  not  filed  until  a  few  days  be- 
fore the  bankruptcy  of  the  vendee,  when  it 
appears  that  no  creditors  were  misled  there- 
by. Deere  Plow  Co.  v.  ^dgar  Farmer  Store 
Co.   (Wis.  Sup.  Ct.),  81  Am.  B.  R.  156. 

Conditional  sale  under  Michigan  statute; 
—  Any  contract,  whatever  its  particular 
terms,  providing  for  the  sale  of  goods  which 
are  or  are  to  be  delivered  to  the  buyer  for 
'  the  purposes  of  resale  and  without  any 
limitation  as -to  the  buyer's  rights  to  eell 
the  safne,  unless  such  sale  is  made  by  the 
buyer  for  the  seller,  is  a  contract  of  sale 
with  a  reservation  retaining  a  lien  as  ae* 
curity,  and  is  invalid  as  against  creditors 
unless  recorded  pursuant  to  the  provisions 
of  the  Michigan  statute.  In  re  King  Motor 
Car  Co.   (D.  C,  Mich.),  81  Am.  B.  R.  172. 

47.  In  re  Bazemore  (D.  C,  Ala.),  26  Am, 

B.  R.  494. 

48.  In  re  National  Bank  of  Canton   (C. 

C.  A.,  6th  Cir.),  14  Am.  B,  R.  180,  135 
Fed.  62;  In  re  Marine  Construction  &  Dry 
Dock  Co.  (D.  C,  N.  Y.),  14  Am.  B.  R.  466, 
135  Fed.  921;  Skillen  v.  Endelman,  11  Am. 
B.  R.  708,   79   N.  Y.  Supp.  413;  Dodge  v. 
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mortgage;  as  conclusively  as  though  fraudulent  intent  were  shown  to  exbt^ 
A  collusive  arrangement  between  the  holders  of  liens  and  a  bankrupt  to 
keep  such  liens  alive  for  the  individual  benefit  of  the  bankrupt  and  against 
the  interests  of  his  creditors,  will  nullify  the  liens.*^  A  contract  for 
conditional  sale  of  a  chattel  is  subject  to  the  same  rule.'^^ 


ni.  SXTBROGATION  OF  TRUSTEE  TO  RIGHTS  OF  CRENTORS. 

a.  In  general. —  Subsection  b  in  effect  provides  that  when  a  creditor  is 
prevented  by  bankruptcy  from  enforcing  his  rights  against  a  lien  created,  or 
attempted  to  be  created,  by  his  debtor,  the  trustee  in  bankruptcy  is  subro- 
gated to  the  rights  of  such  creditors  for  the  benefit  of  the  estate.  This  pro- 
vision  preserves  for  the  benefit  of  the  estate  a  right  which  some  particular 
creditor  had  been  prevented  from  enforcing  by  the  intervention  of  the 
debtor's  bankruptcy.**^  The  subsection  is  doubtless  declaratory  of  the  rule  at 
law.^  This  provision  of  the  statute  does  not  transfer  to  the  trustee  the  right 
of  a  judgment  creditor  to  enforce  an  equitable  lien  acquired  by  the  filing  of 
a  creditor's  bill  before  bankruptcy  proceedings  were  begun,  or  abate  such 
creditor's  right  to  prosecute  suit."    The  word  "  prevented  "  as  used  in  this 


Nodin  (C.  C.  A.,  8th  Cir.),  13  Am.  6.  R. 
176,  133  Fed.  363  (under  Colorado  stat- 
ute) ;  In  re  HuU  (D.  C,  Vt),  8  Am.  B.  R. 
ZOZ,  115  Fed.  858;  In  re  Volence  (D.  C, 
N»  y.),  27  Am.  B.  R.  914. 

Right  of  mortgagor  to  sell  for  own 
benefit;  validity. —  In  New  York,  a  chattel 
mortgage  is  not  per  ae  void  because  of  a 
provision  contained  in  it  permitting  the 
mortgagor  to  sell  the  mortgaged  property 
provided  the  mortgage  also  requires  the 
mortgagor  on  making  sales  tor  pay  over  the 
proceeds  thereof  and  apply  them  to  the 
payment  of  the  mortgage  debt;  but  a  chat- 
tel mortgage  given  and  filed  is  fraudulent 
and  void  as  to  creditors  vrhen  accompanied 
by  an  agreement  between  the  parties, 
whether  found  in  the  mortgage  or  not, 
which  authorizes  and  permits  the  mort- 
gagor to  treat  and  deal  with  the  mortgaged 
property  as  his  own  and  to  sell  the  same 
and  use  the  proceeds  or  any  part  thereof 
for  his  own  benefit.  In  re  Hartman  (D.  C, 
N.  Y.),  26  Am.  B.  R.  76. 

Mortgagor  permitted  to  sell  and  use  pro* 
ceeds;  Wisconsin  statute. —  Where,  under 
Wisconsin  statute,  a  chattel  mortgage  is 
not  valid  as  against  creditors  unless  ac- 
companied by  an  actual  and  continued  pos- 
session of  the  property  by  the  mortgagee, 
or  the  mortgage  be  filed,  or,  if  the  mort- 
gagor remains  in  possession  of  a  stock  of 
goods,  the  mortgage  shall  cease  to  be  a 
lien  except  as  between   the  parties,  unless 


the  mortgagor  shall  file  a  stateiDent 
every  sixty  days  showing  the  amount  of 
sales  therefrom,  amount  applied  on  mort- 
gage and  amount  of  new  stock  bought^  a 
chattel  mortgage,  providing  that  the  mort- 
gagor may  remain  in  posaeesion  of  the 
stock  of  goods,  applying  the  proceeds  of 
sale  thereof  to  its  own  use,  providing  for 
a  sinking  fund  and  stipulating  that  the 
mortgagee  may  consent  to  waive  the  re- 
quirements as  to  any  payments  into  the 
sinking  fund  in  his  discretion,  is  fraud- 
ulent and  void  as  to  creditors,  even  in  the 
absence  of  intentional  bad  faith,  no  state- 
ment of  the  amount  of  sales,  amount  of 
new  stock  bought  and  amount  applied  od 
the  mortgage  having  been  filed,  as  required 
by  the  Wisconsin  statute.  In  re  Standard 
Telephone  &  Electric  Co.,  216  U.  S.  545, 
24  Am.  B.  R.  761. 

4B.  In  re  Standard  Telephone  &  Electric 
Co.,  216  U.  S.  545,  24  Am.  B.  R.  761. 

50.  In  re  Kyte  (D.  C,  Pa.),  25  Ant  B. 
R.  337,  182  Fed.  166. 

51.  In  re  Garcewich  (C.  C.  A.,  2d  Cir.!. 
8  Am.  B.  R.  149,  115  Fed.  87. 

52.  In  re  New  York  Economical  Print- 
ing Co.  (C.  C.  A.,  2d  Cir.),  6  Am.  B.  R. 
615,  110  Fed.  518. 

58.  Compare  In  re  Yukon  Woolen  Co. 
(D.  C,  Conn.),  2  Am.  B.  R.  805,  96  Fed. 
326. 

54,  Taylor  v.  Taylor,  59  N.  J.  Eq.  86,  45 
Atl.  440. 
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subsection  means  prevented  by  the  baddruptej  proeeedingd.^  The  trufitee 
under  subdiyiBions  a  and  h  of  this  section  stands  in  the  position  of  creditors:^ 
The  tnsMtee  is  not  only  invested  with  the  title  to  the  bankrupt's  property, 
but  since,  after  the  ftHng^  of  the  petition,  the  creditors  are  powerless  to  pur^ 
sue  and  enforce  their  riglits,  the  trustee  Is ' vested  with  their'rights  of  action 
with  respect  to  all  property  of  the  baikrtrpt  transfl^r^  •  of  inciiittbered'  bjr' 
him  in  f rand  of  his  creditors.^^  A  trtwtee  is  not,  howeVer,  an  innocerit' 
purchaser  ov»  a  lien  creditor,  but  generally  speaking,  he  takes  the  bankrupt's' 
property  subject  to  such  claims  and  with'  snch  rights  as  the  bankrupt  hiin^^K 
had.**  Where  because  of  the  failure  to  record  a  mortgage'  certain  equities 
exist  in  the  property  covered  by  such  mortgage  ill  favor  of  creditors j  siicih 
equities  follow  the  property  into  the  hands  of  the  trustee.^  Other  cases  in 
point  are  referred  to  in  the  foot-note.** 

6.  Is  the  truftee  a  **  juigment  cieditor  f '' —  ( i )  Rule  ttot)ee  poitMEB  act. — 
The  majority  of  cases  under  the  law  of  1867  held  that,  since  the  bankruptcy 
arrests  proceedings  in  the  State  courts,  the  assignee  (trustee),  ab  the  repre- 
sentativie  of  the  whole  body  of  creditors,  could  bring  any  of  that  class  of 
equitable  actions  where  the  existence  of  a  judgmelit  and  Execution  returned' 
unsatisfied  are  necessary  elements ;  i.  e,,  that  he  was  in  effect,  if  not  in  name, 
a  judgment  creditor.®^ 

(2)  EuLE  rNDEB  PRKSEWT  ACT. —  The  rule  formerly  existing  has  been  ap- 
plied under  the  present  act.^  This  seems  justified  in  view  of  the  words, 
*^  may  enforce  such  rights  of  such  creditor  for  the  benefit  of  the  estate.'^    The 

56.  In  re  Doran  (C.  0.  A.,  6th  Clr.),  18  60.  In  re  Kenney  (D.  C,  N,  Y.),  3  Am. 

Am.  B.  R.  760,  154  Fed.  467,  modifying  17  B.  R.  353,  9T  Fed,  554;  In  re  Boston   (D. 

Am.  B.  R.  7W.  C,  Neb.),  3  Am.  B.  R.  388,  d8  Fed.  587 j 

56.  Matter  of  Oerttm&n  k  Bandman  la  re  Rowland  (D.  C,  K.  Y.),  6-  Am.  B.  R« 
(Spec.  M.,  N.  Y.),  17  Am.  B.  R.  882.  495,    109    Fed,    869;    Barnes    Mfg;    Ca    v. 

57.  In  re  Rodgers  (C.  t7.  A.,  7th  Cir.),  Norden  (Sup.  Ct,  N.  J.),  7  Am.  B.  R.  553; 
11  Am.  B.  R.  79,  93,  125  Fed.  169,  revd.  on  Patten  v.  Carlev,  6  Am.  B-  R.  482,  69  N,  Y. 
other  grounds,  198  U.  S.  280,  14  Am.  B.  R  App.  Div.  423;^In  re  Beede  (D.  C,  N.  Y.), 
103;    Bush   V.   Export  Storage  Co.    (C.  C.  14  ^m.  B.  R.  697,  138  Fed.  441;  Receivers 

TrTi  ^1  ^*  6^\\  ?^  ^??'  ^^^^  f^i;  ®A^^'       o^  Virginia  Iron,  etc.,  Co.  v.  Staake  (C.  C. 
Mitchell  V.  Mitchell  (D.  C,  N.  C),  17  Am.        .       .P  p.    .     -  '    .    '  ^    p    „,,.    .»  '  «  , 

B.  R.  382,  389,  147  Fed.  280;  In  re  Bement  ^Vr,                  '                                   ' 

(C.  C.  A.,  7th  car.),  22  Am-  B.  R.  616,  172  ^^J;     ^    ,              x.    ,     ,      .     . 

Fed.  98;  In  re  Burke  (D.  C,  Ga,),  22  Am  ^1-    Barker   v.    Barker's    Assignee,    Fed. 

B.  R.  69.  168  Fed.  994;  Reardon  v.  Rock  Cas.    986;     Beecher    v.    Clark,    Fed.    Gas. 

Island  Plow  Co.  (C.  C,  A.,  7tii  Cir.),  22  Am.  1,223;   In  re  Duncan,  Fed.  Cw.  4,131;   In 

B.  R.  66,  168  Fed.  654.  re   Metatger,   Fed.    Cas.    9,510.     See   under 

This  subject  is  further  discussed  under  the  present  act,  Skilton  v.  Codington,  185 

Section  Seventy  of  this  work.  N.  Y.  80,  15  Am.  B.  R.  810.    Contra:  In  re 

6S.  York  Mfg.  Co.  V.  Cassell,  301  U.  S.  Collins,  Fed.  Cas.  3,007;   Cook  v.  Whipple, 

344,  15  Am.  B.  R.  638;  la  re  fish  Bros.  ^^  j.    ^    ^^^     3^^                  .^  ^^.^  ^^^^^ 

Wagon  Co.    (C.  O.  A.,  8th  Cir.),  31  Am.  1,       ^               r»i  xi.         04.         4.     t?  j 

B.  r  149,  161;  PoerBteer  t.  Citizens' Sav-  f  ^P^^'    J^'""^^''   ^}^^^  ^;  ^^r'*'i>?!^ 

ings  A  Trust  Co.  (C.  C.  A.,  6th  Cir.),  2fi  Cas.  11,220,  as  revd.  as  Stewart  v.  Piatt, 

Am.  B.  R.  377;  In  re  Charles  Town  Light  101  U.  S.  731. 

&  Power  Co.  (D.  C,  W.  Va.),  39  Am.  B.  R  68.  Compare  In  re  McNamara,  2  N.  B.  N. 

721.  Rep.  341;  In  re  Harrison,  2  N.  B*  N.  Rep. 

59.  In  re  Wad©  (D.  C,  Mo.),  36  Am.  B.  541. 
R.  169. 
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phrasing  of  §  TO-e,  limiting  actiona  to  avoid  transfers  to  such  suits  as  a 
er^ditor  could  .have  brought,  again  opened  the  question.  Thus,  it  has  beea 
held  in  a  well-considered  case,^  that  only  a  judgment  creditor  can  share  in 
property  of  the  bankrupt,  affected  by  a  chattel  mortgage  not  duly  refiled 
as  provided  in  the  New  York  stattite,  i  e.,  that  the  trustee  is  a  judgment 
creditor  only  so  far  as  he  represents  judgment  creditors,  the  New  York  law 
denying  to  creditors  whose  debts  are  not  reduced  to  judgment  the  remedy 
of  a  suit  to  set  it  aside.  There  never  has  been  a  doubt  about  the  trustee'^ 
power  to  sue  to  set  aside  a  transaction  which  amounts  to  a  fraud  in  fact, 
whether  on  the  law  or  on  the  creditors ;  and  that,  too,  irrespective  of  whether 
any  of  the  creditors  had  obtained  judgments.  Where,  however,  the  wrong 
on  ^creditors'  is  purely  constructive,  and  the  remedy  is  denied  until  certain 
statutory  preliminaries  are  observed,  the  case  is  different  The  creditor 
whose  debt  is  not  in  judgment  can,  of  course,  complain  that  the  bankruptcy 
prevents  him  from  observing  those  preliminaries,  but,  in  a  vast  majority  of 
cases,  the  judgment  creditors  may  rejoin  that  the  complaining  creditor 
might  have  had  a  judgment  had  he  been  vigilant  and  is,  therefore,  not  in  a 
position  to  ask  equity.  Such  a  distinction  harmonizes  with  the  doctrine  that 
the  trustee  takes  the  assets  in  the  '^  plight  and  condition  "  they  were  in  on  the 
day  of  bankruptcy,®* 

(3)  Effect  of  amendment  of  §  47-a  (2)  by  amendment  of  1910.— 
Section  47-a  (2)  as  amended  by  the  act  of  1910  should  be  construed  with  sub- 
section b  of  this  section.  It  is  there  provided  that  the  trustee  '^  as  to  all  prop- 
erty not  in  the  custody  of  the  bankruptcy  court  shall  be  deemed  vested  with  all 
the  rights,  remedies  and  powers  of  a  judgment  creditor  holding  an  execution 
duly  returned  unsatisfied."  The  purpose  and  effect  of  this  aipendment  has 
already  been  considered.^  This  amendment  effectually  disposes  of  any 
doubt  which  may  have  existed  as  to  the  right  of  a  trustee  to  proceed  as  a 
judgment  creditor  against  conveyances  invalid  for  failure  to  record  or  file> 
or  because  of  fraud  as  against  creditors.** 


IV.  VALID  LISKS. 

a.  In  general. —  Subsection  d  is  also  declaratory  of  the  law.     It  is  intended 

to  preserve  liens  created  in  fi^ood  faith,  *^  and  not  in  contemplation  of  a  frand 

upon  this  act,  and  for  a  present  consideration,  which  have  been  recorded 

according  to  law,  if  record  thereof  was  necessary  in  order  to  impart  notice.'' 


63.  In  re  New  York  Economical  Printing 
Co.  (C.  C.  A.,  2d  Cir.K  6  Am.  B.  R.  615.  110 
Ted.  514.  Compare  In  re  Schmitt  (D.  C, 
Ohio),  6  Am.  B.  R.  150,  affd.  as  In  re 
Shirlev  (C.  C.  A.,  6th  Cir.),  7  Am.  B.  R. 
299,  112  Fed.  301;  In  re  Hasie  (D.  C,  Tex.)» 
30  Am.  B.  R.  83. 

64.  This  rule  has  been  held  not  to  apply 
to  liens,  which,  although  valid  as  to  the 
bankrupt,  are  invalid  as  to  creditors.    First 


Nat.  Bank  ▼.  Staake,  802  tJ.  S.  141,  15  Am. 
B.  R.  639.  See  Corey  v.  Blackwell  Lumber 
Co.  (Idaho  Sup.  Ct.),  81  Am.  B.  R.  135. 

65.  See  discussion  under  Section  Forty- 
seven  of  this  work. 

66  In  re  Bazemore  (D.  G.,  Ala.),  26 
Am.  B.  R.  494;  In  re  Calhoun  Supply  Co. 
(D.  C,  Ala.).  26  Am.  B.  R.  52S;  In  re 
Buphner  (D.  C,  111.),  29  Am.  B.  R.  179;  In 
re  Oeiver  (D.  C,  So.  Dak.),  28  Am.  B.  R- 
413. 
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It  is  the  oonverse  of  subeectioiiB  Cj  e  and  f,  and  ils  empSiasized  by  subsection  6, 
the  aaving  clause  in  the  body  of  subsection  e  arid  the  proviso  clause  at  the 
end  of  subsection  /.  It  is  much  broader  than  the  corresponding  clauses  of 
the  act  of  1867,  which  protected  liens  by  mortgage  only5  "  Good  faith/'  •• 
and  "  not  in  cotttemplation  of  or  in  fraud  upon  the  bankruptcy  act,"  are  of 
the  essence  of  this  subsection  without  which  the  liens  therein  mentioned 
cannot  be  upheld  even  though  there  be  a  present  coudideration  for  them.^ 
For  instance  where  an  assignment  of  accounts  due  a  corporation  is  made  by 
tlie  corporation  to  its  president  to  secure  moneys  previously  advanced  by  him 
to  the  corporation,  he  knowing  at  the  time  that  the  corporation  was  in  a 
piecarious  condition,  there  is  an  absence  of  good  faith  which  will  render  the 
assignment  ineffectual  as  a  lien,**  Want  of  present  consideration  or  failure 
to  record  where  record  is  necessary  to  impart  notice  are  important.  These 
are  often  elements  of  proof  on  the  question  of  good  faith.^^  The  amendment 
of  1910  inserted  the  words  "  to  the  extent  of  such  present  consideration  only,'' 
thus  preserving  the  security  which  a  creditor  has  obtained  only  so  far  as  the 
same  is  based  upon  the  original  consideration J^  A  mortgage  given  to  secure 
indorsers  upon  the  bankrupt's  notes  is  for  a  present  consideration  under  this 
clause,  since  such  indorsers  became  creditors  contingently  at  the  time  of 
their  indorsement"  As  will  soon  be  seen,  bona  fides  is  not  material  where 
the  lien  is  through  legal  proceedings.  The  universal  recognition  of  &e  irule 
of  law  here  phrased  into  the  statute  results  in  cases  construing  it  being  rare, 
perhaps  unnecessary. 


67.  Act  of  1867,  S  14,  R.  S.,  S  5052. 

68.  In  re  Soudan?  Mfg.  Co.  (C.  C.  A., 
7th  Cir.),  8  Am.  B.  K.  45,  113  Fed.  804. 

69.  PoweU  V.  Gate  City  Bank  (C.  C.  A., 
8th  Cir.),  24  Am.  B.  R.  316,  178  Fed.  609. 

Mortgage  within  four  months'  period  to 
secure  eiziftting  debt  —  present  considera- 
tion.— ^A  corporation,  subsequently  bank- 
rupt, borrowed  money  from  a  bank  in 
which  its  officers  held  office.  The  amount 
of  the  indebtedness  was  found  to  be  largely 
in  excess  of  that  which,  by  the  statutes  of 
the  State,  the  bank  might  loan  to  one  cor- 
poration. Individual  notes  were  accepted 
by  the  bank  in  place  of  the  corporation's 
obligations.  These  being  criticised  by  the 
hank  examiner,  the  bank's  cashier  there* 
after  individually  indorsed  such  notes,  and 
thus  became  their  guarantor,  the  considera- 
tion being  founded  on  the  abandonment  of 
complaints  on  the^  part  of  the  examiner. 
Thereafter  these  notes  were  taken  up  by 
the  cashier  who  assumed  the  indebtedness 
of  the  corporation  to  the  bank  and  took  the 
note  of  the  corporation  to  himself,  secured 


by  a  mortgage  which  he  did  not  place  on 
record  until  shortly  before  the  bankruptcy. 
The  officers  of  the  corporation  and  the 
cashier  knew  that  it  was  insolvent.  It  be- 
came a  bankrupt  within  four  months  from 
the  giving  of  the  mortgage.  Held,  that  the 
cashier  by  indorsing  said  notes  became  the 
creditor  of  the  corporation,  and  that  the 
unrecorded  mortgage  was  not  given  by  the 
corporation  nor  accepted  by  him  in  good 
faith  for  a  present  consideration,  under 
S  67-d  of  the  bankruptcy  act,  but  was  a 
voidable  preference  under  S  60-b  thereof. 
McAtee  v.  Shade  (C.  C.  A.,  8th  Cir.),  26 
Am.  B.  R.  151. 

68a.  In  re  Richards  (Sup.  Ct,  Dist.  Cal.)» 
28  Am.  6.  R.  636. 

70.  Compare  subs.  2;  In  re  Soudans  Mfg. 
Co.  (C.  C.  A.,  7th  Cir.),  8  Am.  B.  R.  45, 
113  Fed.  804;  In  re  Durham  (D.  C,  Md.), 
8  Am.  B.  R.  115,  114  Fed.  750. 

71.  In  re  Foster  (D.  C,  Vt.),  25  Am.  B. 
R.  96,  181  Fed.  703. 

72.  In  re  Farmers'  Supply  Co.  (D.  C, 
Ohio),  22  Am.  B.  R.  460,  170  Fed.  502. 


844 


LffiURt 


L8  6*^1. 


1^^ 


mm 


b.  Xiicellaiieoiis  valid  UeoiL-;-  The  rule  seema  to  be  llmt  where  tke  liea 
dees  not  contravene  the  bankruptcy  law,  and  ia  reoogaized  by  the  State  law, 
it  will  be  preserved.^  Thus,  lieiM  for  the  wages  of  employees  under  a  Stats 
law  axe  not  to  be  affected  by  the  aot,  and  such  liens  BXe  to  be  given  full 
force  and  effect,  although  fiuch  wages  are  entitled  to  priority  of  payment 
ULder  §  64-b  (5)  ;  where  3)ich  liens  exist  they  must  be  reco^ized  and  satis- 
fied in  full  out  of  the  proceeds  of  the  prop^ty  to  which  they  attach^  without 
regard  to  the  priority  of  other  claims,  which  precede  tbem  under  the  terms 
of  Quch  §  64"b.^^  A  lien  created  by  a  vecbal.  agreement,  made  in  good  faith 
and  with  the  knowledge  of  the  bankrupt's  creditors,  is  validJ^ 


73.  Compare  Id  re  l^owensobn  (D.  C,  N. 
Y.),  4  Am.  B.  R.  79,  100  Fed.  776;  In  re 
AlversoD  Bros.  (Ref.,  8.  Car.),  5  Am.  B.  R. 
S55;  In  re  Byrne  (D.  C^  Iowa),  8  Am.  B* 
K.  268,  97  Fed.  762;  In  re  Gerry  (D.  C, 
Pa.),  7  Am.  B.  R.  459,  461,  112  Fed.  957, 
959.  See  In  re  West  Norfolk  Lumber  Co. 
(D.  C,  Va.),  7  Am.  B.  R.  648,  112  Fed.  769; 
McNair  v.  Mclntyre  (C.  C.  A.,  4th  Cir.), 
7  Am,  B.  R.  638,  113  Fed.  113;  Evans  v. 
Rounsaville  (Sup.  Ct.,  Ga.),  8  Am.  B.  R. 
236;  In  re  Hersey  (D.  C,  Iowa),  22  Am. 
B.  R.  863,  171  Fed.  998.  Compare  alto 
Harvey  v,  Smith  (Sup.  Ct,  Mass.),  7  Ara, 

B.  R.  497;  In  re  Standard  Laundry  Co.  (C. 

C.  A.,  9th  Cir.),  8  Am.  B.  R.  538,  116  Fed. 
476;  In  re  Klapholz  (D.  C,  Pa.),  7  Am.  B. 
R.  703,  113  Fed.  1,002;  Clark  v.  Isrfin,  21 
Wall.  360;  In  re  Hutto,  Fed.  Cas.  6.960; 
In  re  N.  Y.  Mail,  etc.,  Co.,  Fed.  Cas.  10,209;' 
In  re  Dunkerson.  Fed.  Cas.  4,156;  Gardner 
V.  Cook,  Fed.  Cas.  5,226. 

Under  the  Mississippi  statute,  giving 
vendors  of  personal  property  a  lien  for  the 
purchase  money,  the  assignee  of  a  note 
given  for  the  balance  of  the  purchase  price 
of  personal  property  has  a'  lien  -which  is  not 
aifected  by  the  Bankruptcy  Act,  within  the 
meaning  of  section  67d,  although  acquired 
within  four  months  of  the  filing  of  a  peti- 
tion against  the  assignor.  Norris  v.  Trfti- 
holm  (C.  C.  A.,  5th  Cir.),  31  Am.  B.  R.  353. 

74.  In  re  McDavid  Lumber  Co.  (D.  C, 
Fla.),  27  Am.  B.  R.  39. 

Liens  of  employees  under  State  law. —  In 
the  case  of  In  re  Yoke  Vitrified  Brick  Co. 
(D.  C,  Kan.),  25  Am.  B.  R.  18.  ISO  Fed. 
235,  the  court  said:  "When  viewed  in  this 
light,  it  readily  appears  if  the  only  prior 
right  of  payment  provided  for  in  section 
64-b  of  the  Bankruptcy  Act  had  been  debts 


owing  to  any  person  who  by  the  laws  of  tiie 
State  are  entitled  to  priority  of  payment, 
and  the'  State  statute  should  receive  the 
construction  ftbove  eoneeded,  snch  provision 
in  the  act  woukl  uot  Uav€  affected  the  righta 
of  a  lienholder  who  received  his  lien  after 
the  State  statute  had  become  a  law  of  the 
State.    But  such  are  not  the  terms  of  the 
Bankruptcy  Act.    Instead  of  claimants  here 
demanding    priority   of    payment   of   their 
claims  under  the  State  law  in  question,  re- 
ceiving their  demands,  as  commanded  by 
the  terms  of  the  statute,  '  from  the  money 
thereof    which    shall    first   come    into   the 
hands  of  such  receiver  or  assignee '  (in  this 
case,  trustee),  the  provisions  of  the  Bank- 
ruptcy Act  are  such  that  four  classes  of 
claimants  must  be  first  paid  in  full  before 
one   claiming  priority   of   payment  of  his 
demand  under  the  State  law  may  be  paid 
anything,  and  of  the  four  classes  of  de- 
mands entitled  to  be  so  paid  in  preference 
to  one  claiming  priority  of  payment  under 
the  State  law  are  such  demands  as  filing 
fees,  and  certain  costs  of  administration  not 
going  to  the  preservation  of  the  estate,  and 
which  do  not  protect  or  further  the  inter- 
est of  the  lienholder,  and  whieh  for  this 
reason,  as  against  his  rights,  ouinot  be  or- 
dered paid  out  of  the  estate  on  which  hii 
lien  holds  against  bis  consent.     It  there- 
fore follows,  of  necessity,  if  sueb  demands 
must  be  paid  before  one  demanding  prior- 
ity of  payment  under  the  laws  of  the  State 
cap   be  paid,   and  as  such   prior  demand?. 
which  by  the  very  terms  of  the  act  itself 
must    be    first    paid,    cannot    be    enforced 
against  the  rights  of  a  valid  lienholder.  to 
enforce  the  rights  of  petitioners  in  aecord- 
anee  with  the  statute  of  the  8tate«  as  it  is 
contended  by  them  should  be  done,  wonid 
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c.  Xidittiiei'  Umib.—  Here  there  was  some  question  under  the  former  law.'* 
Tliene  is  noae  under  the  present."  Such  a  lien  is  not  one  through  legal  pro- 
ceedings," and,  unless  so,  cannot  be  attacked,  save  for  intention  to  hinder, 
delay,  or  defraud,  an  element  not  likely  to  appear  in  liens  of  this  class.'* 
It  seems  ev^i  that  such  a  lien  may  be  perfected  after  bankruptcy."*  A  me- 
chanic's lien  is  not  lost  by  the  adjudication  of  bankruptcy,  even  though  the 
lien  did  not  attach  until  notice,  and  the  notice  was  filed  within  four  months 
preceding  the  bankruptcy  adjudication."^  A  laborer's  or  materialman's  lien 
for  labor  performed  for,  or  materials  furnished  to,  a  subcontractor  is  not 
affected  by  the  bankruptcy  bf  the  subcontractor."  In  determining  the  validity 
ol  such  liens  the  law  of  the  State  will  control.^  A  mechanic's  lien,  defective 
upoit  its  face,  is  not  entitled  to  priority  of  payment  in  the  distribution  of  the 
funds."  A  failure  to  file  a  notice  of  lien  as  required  by  the  statute,  or  other- 
wise to  comply  with  the  statute,  affects  the  validity  of  the  lien  and  it  is  not 
enforceable  as  such.*     Akin  to  mechanics'  liens  are  all  Hens  which  exist  by, 


operate  to  affect  the  fixed  Uens  thereon, 
and  thuB  contravene  the  exprest  proYision 
of  section  67-d  of  the  Bankruptcy  Act." 

75.  Goodnough  Mercantile  &  Stock  Co.  v. 
Galloway  (D.  C,  Oregon),  19  Am.  B.  R. 
244.  136  Fed.  504,  holding  that  a  lien  on 
i-ertain  logs  and  lumher,  crated  anterior  to 
the  four  months'  period  to  receive  money 
advanced  for  labor  and  supplies,  is  valid* 

76.  In  re  Dey,  Fed.  Cas.  3,871;  In  re 
Coulter,  Fed.  Cas.  3^76;  Sabin  v.  Connor, 
Fed.  Cas.  12,197;  In  re  Cook,  Fed.  Cas. 
3,151. 

77.  In  re  Kerby-Dennis  (C.  C.  A.,  7th 
Cir.),  2  Am.  B.  R.  402,  95  Fed.  166,  affg. 
H.  c,  2  Am.  B.  R.  218,  94  Fed.  818;  In  re 
Emslie  (C.  C.  A..  2d  Cir.),  4  Am.  B.  R.  126, 
lOS  Fed.  291,  revg.  s.  c,  3  Am.  B.  R.  282, 
07  Fed.  929.  See  also  In  re  Coe-Powers  Co. 
(C.  C.  A.,  6th  Cir.),  6  Am.  B.  R.  1.  109  Fed. 
550;  In  re  Beck  Prov.  Co.,  2  N.  B.  N.  Rep. 
532. 

78.  Howard  v.  Cunliff  (Ct.  App.,  Mo.), 
10  Am.  B.  R.  71;  In  re  Emslie  (C.  C.  A., 
2d  Cir.),  4  Am.  B.  R.  126,  102  Fed.  292, 
Compare  Fairlamb  v.  Smedley  Const.  Co., 
36  Pa.  Super.  Ct.  17,  22  Am.  B.  R.  824. 

79.  In  re  Kyte  (D.  C,  Pa.),  25  Am.  B. 
R  337.  182  Fed.  166. 

80.  In  re  Houston  (Ref.,  N,  Y.),  7  Am. 
B.  R.  92. 

81.  In  re  Emslie   (C.  C.  A.,  2d  Cir.),  4 
Am.    B.    R.    126,    102    Fed.    292;    Hildreth. 
Granite    Co.    v.    Watervliet    (N.    Y.,    App. 
Div.),  31  Am.  B.  R.  703. 


88.  Crane  Co.  v.  6mythe»  11  Am.  B.  R. 
747,  94  N.  Y.  App.  Diy.  53;  Kane  Co.  v. 
Kinney,  9  Am.  B.  R.  778,  note,  174  N.  Y. 
69,  66  N.  E.  619;  In  re  Cramond  (D.  C., 
N.  Y.),  17  Am.  B.  R.  22,  145  Fed.  966; 
Matter  ol  Gfissler  (C.  C.  A.,  2d  Cir.),  13 
Am.  B.  R.  508,  136  Fed.  754,  holding  that 
where  a  mechanic's  lien  has  been  perfected 
as  provided  by  a  State  statute,  an  action 
to  enforce  it  will  not  be  stayed  by  the  bank- 
ruptcy, court;  Feb  ling  v.  Goings,  13  Am. 
B.  R.  154,  67  N.  J.  E^.  375. 

Money  due  under  building  contract. —  In 
the  case  of  Matter  of  Roeber  (C.  C.  A.,  2d 
Cir.),  9  Am.  B.  R.  303,  121  Fed.  449,  revg. 
9  Am.  B.  R.  778,  it  was  held  that  a  trustee 
in  bankruptcy  takes  title  to  the  money  due 
to  a  bankrupt  under  a  building  contract, 
free  from  thjd  liens  of  subcontractors  for 
labor  and  materials  furnished  for  the  build- 
ing, although  the  notices  of  liens  were  filed 
pursuant  to  tlie  statute,  but  after  the  con- 
tractor had  filed  his  petition  in  bankruptcy. 

88.  Morgan  v.  First  Nat.  Bank  (C.  C.  A., 
4th  Cir.),  16  Am.  B.  R.  639,  li5  Fed.  466. 

84.  In  re  Miner's  Brewing  Co.  (D.  C, 
Pa.),  20  Am.  B.  R.  717,  162  Fed.  327. 

85.  In  re  Cramond  (D.  (X,  H.  Y.)»  17  Am. 
B.  R.  22,  145  Fed.  966. 

Failure  to  perfect.^-  Before  a  creditor 
can  claim  a  lien  given  by  a  State  statute 
he  must  comply  with  the  statute  and  per- 
fect his  lien.  It  is  only  after  so  perfected 
that  the  lien  is  protected  by  a  court  of 
bankruptcy    or    any    other    court.      In    re 
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or  whose  priority  rests  ooo,  special  statutes,"  lAt  oommon  law,  before  dis- 
traint, the  landlord  has  no  lien  on  any  particular  portion  of  the  goods  of  his 
tenant,  and  is  only  an  ordinary  creditor,  except  that  he  has  the  ri^t  of  dis- 
tress by  reason  of  which  he  may  place  himself  in  a  better  position."* 

jL  Landlord's  liens. —  In  some  of  the  States,  the  leesor  is  given  a  lien,  either 
after  or  before  distraint  for  rent  A  landlord's  statutory  lien  for  rent  is 
entitled  to  priority  of  payment  over  the  claims  of  general  creditors.*'  The 
requirements  of  the  State  statute  must  be  strictly  observed  or  the  lien  will 
not  be  recognized.^  If  distraint  is  necessary  and  has  not  been  resorted  ta, 
there  is  no  lien.^  But  it  has  been  held  that  the  lien  was  valid  though  it 
did  not  attach  by  the  levy  of  a  distress  warirant  until  two  days  before  the 
filing  of  a  petition  in  bankruptcy  against  the  tenant.^  Where  a  lien  is 
given  for  the  "  current  contract  year,''  the  landlord  may  enforce  such  lien 
against  the  trustee  for  rent  due  after  the  adjudication  of  the  tenant,  and  for 
the  remainder  of  such  year.*^  Where  a  landlord's  lien  is  not  recognized  by 
statute,  a  lien  under  a  distress  warrant  is  avoided  by  subsection  /.**  But 
tvdiere  a  statute  gives  a  general  lien  to  a  landlord  on  the  property  of  his 
tenant,  which  dates  from  and  is  enforceable  by  a  levy  of  a  distress  warrant, 
such  lien  is  not  one  created  by  a  judgment  nor  "  obtained  through  legal  pro- 
ceedings," so  as  to  be  void  under  subsection  f,^    Even  where  such  a  lien  is 


Franklin  (D.  C,  N.  Car.),  18  Am.  B.  R.  218, 
220,  151  Fed.  642. 

Verbal  notice  of  lien. —  Where  the  stat- 
ute of  a  State  requires  that  a  person  claim- 
ing a  lien  on  property  shall  "notify"  the 
owner  of  his  claim,  a  verbal  notice  to  the 
owner  is  a  sufficient  notice  upon  which  to 
predicate  a  lien  and  base  a  claim  of  prior- 
ity over  subsequent  lienholders  on  real  es- 
tate which  was  formerly  owned  by  a  bank- 
rupt and  sold  by  his  trustee.  In  re  Boner 
(D.  C,  Ohio),  26  Am.  B.  R.  321. 

86.  For  instance,  in  cases  like  In  re  Mat- 
thews (D.  C,  Ark),  6  Am.  B.  R.  96,  109 
Fed.  603;  In  re  Gosch  (D.  C,  Ga.),  9  Am. 
B.  R.  613,  121  Fed,  604.  But  see  In  re  Fall 
City  Shirt  Co.  (D.  C,  Ky.),  3  Am.  B.  R. 
437,  98  Fed.  592. 

86a.  Henderson  v.  Mayer  (U.  S.  Sup. 
Ct.),  28  Am.  B.  R.  387. 

87.  In  re  V.  D.  L.  Co.  (D.  C,  Ga.),  23 
Am.  B.  R.  643,  175  Fed.  635;  In  re  Bums 
CD.  C,  Ga.),  23  Am.  B.  R.  640,  175  Fed. 
633. 

88.  See  Marshall  v.  Knox,  16  Wall.  551; 
In  re  Mrlntire  fD.  C,  W.  Va.),  16  Am.  B. 
R.  80,  142  Fed.  593. 

89.  Tn  re  Kuppel  fD.  C.  Pa.),  3  Am.  B. 
R.   233.   97   Fed.   778;   In   re  Bavlev    (Ref., 


P^.),  22  Am.  B.  R.  249;  In  re  German 
(Ref.,  Pa.),  2  Am.  B.  R.  170;  Matter  of 
Printograph  Sales  Co.  (D.  C,  Pa.),  31  Am. 
B.  R.  539. 

Under  the  Maryland  statute  a  landlord 
who  fails  to  exercise  his  right  to  distrain 
before  insolvency  proceedings  are  begun  has 
no  right  to  preferential  payment.  In  ^e 
Chaudron  &  Peyton  (D.  C,  Hd.),  24  Am. 
B.  R.  811,  820,  180  Fed.  841. 

90.  In  re  Robinson  &  Smith  (C.  C.  a., 
7th  Cir.),  18  Am.  B.  R.  503,  154  Fed.  343. 

91.  Martin  v.  Orgain  (C.  C.  A.,  5th  Cir.), 
23  Am.  B.  R.  454,  174  Fed.  772,  arising 
imder  Texas  Stats.,  Art.  3,251;  In  re  Meyer 
&  Bleuler  (D.  C,  La.),  28  Am.  B.  R.  17, 
arising  under  Louisiana  Civil  Code,  Art. 
2,705. 

92.  In  re  Dougherty  Co.  (D.  C,  Ga.),  » 
Am.  B.  R.  457,  109  Fed.  480. 

93.  Under  section  2796  of  the  Georjia 
Code,  providing  that  landlords  shall  have  a 
general  lien  on  the  property  of  the  tenant 
liable  to  levy  and  sale  which  dates  from 
the  levy  of  the  distress  warrant  to  enforce 
the  same,  the  landlord  has  a  right  to  a 
statutory  lien  from  the  beginning  of  the 
tenancy;  and  the  lien  is  not  created  by  a 
judgment  nor  "obtained  through  legal  pro- 
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given,  it  is  waived  by  the  landlord  taking  a  chattel  mortgage  for  the  rent** 
The  lien  attaches  to  tbe  proceeds  of  the  sale  of  the  goods  upon  which  it  exists, 
even  though  the  sale  was  had  pursuant  to  a  court  order,  and  such  order  made 
no  provision  therefor.**  But  where  a  landlord  consents  to  the  sale  of  prop- 
erty to  which  hie  lieai  has  attached  in  bulk  with  other  property  not  affected 
thereby  he  loses  his  lien,  since  under  such  circumstances  it  would  be  im- 
possible to  determine  how  much  of  the  proceeds  of  sale  was  the  product  of 
the  property  covered  by  his  lien.**  It  seems  that  this  suhseotion  does  not 
include  a  landlord's  lien  under  the  Pennsylvania  statute.*^  Gases  under  tbe 
law  of  1867  will  be  found  in  the  foot-note.* 

e.  Mortgages  to  leoure  further  advances  and  on  af ter^aequirad  property.— 

Mortgages  given  in  good  faith  by  way  of  continuing  collateral  are  valid  to 
the  amount  advanced  before  the  petition  is  filed.**  So  also,  it  is  thought, 
of  mortgages  purporting  to  cover  property  to  be  acquired.**  A  chattel  mort- 
gage, covering  after-acquired  property  in  the  possession  of  the  mortgagor, 
valid  under  the  laws  of  the  iState  where  given,  is  effectual  as  against  the 
mortgagor's  trustee  in  bankruptcy,  and  the  taking  possession  of  the  property 
by  the  mortgagee  after  a  condition  broken  within  the  period  of  four  months 
prior  to  filing  the  petition  against  the  mortgagor  is  not  a  preference. ^*^ 


ceedings/'  so  as  to  be  void  under  seotioa 
67f  of  the  Bankraptcj  Act,  even  though 
it  was  enforoed  and  attached  by  the  levy 
of  a  distress  warrant  within  four  montha 
of  the  lessee's  bankruptcy.  Henderson  v. 
Mayer  (U.  S.  Sup.  Ct.).  2S  Am.  B.  E.  387. 
94.  In  re  Wolf  (D.  C,  Iowa),  S  Am.  B. 
R.  55S»  9S  Fed.  84. 

96.  EqnitaUe  lien  on  proceeds  of  sale  of 
stock  of  goods.— Where  a  sale  of  a  bank* 
nipt  tenant's  entire  stock  of  goods  is  made 
without  notice  or  objection  by  the  land* 
lord,  under  an  order  of  the  court  authoris- 
ing the  reoeiver  to  continue  the  business  of 
the  bankrupt,  thereby  divesting  the  land- 
lord of  his  lien  on  the  goods  sold  which  he 
had  by  the  law  of  the  State  for  further 
accruing  rent,  the  landlord  is  equitably  en- 
titled to  a  ilea  on  the  proceeds  of  such  sale, 
CTen  though  the  decree  of  sale  made  no 
such  proTis&on.  In  re  Varley  &  Bauman 
Olothing  Oo.  (I).  C,  Ala.),  26  Am.  B.  R.  104. 

96k  Keyser  t.  Wessel  (G.  G.  A.,  3d  Cir.), 
1%  Am.  B.  B.  136,  128  Fed.  281,  affg.  10 
Am.  B.  B.  686^  and  distinguishing  Carroll 
T.  Young  (C.  G.  A.,  3d  Glr.),  9  Am.  B.  R. 
643,  119  Fed.  577.  See  also  In  re  Bayley 
(Kef.,  Pa.),  22  Am.  B.  R.  249. 

97.  In  re  Consumers*  Coffee  Co.    (D.  C., 


Pa.),  18  Am.  B.  R.  500,  151  Fed.  933.  In 
Pennsylvania,  a  landlord's  right  of  distraint 
upon  the  goods  and  chattels  on  leased  prem- 
ises is  not  considered  a  superior  lien  to  that 
of  an  execution  against  the  owner  of  said 
goods.  In  re  De  Lancey  Stables  Go.  (D.  C., 
Pa.),  22  Am.  B.  R.  406,  170  Fed.  860. 

98.  In  re  Bowne,  Fed.  Gas.  1,741;  Trim 
V.  Wagner,  Fed.  Gas.  14,174;  Bailey  v. 
Loeb,  Fed.  Gas.  739. 

99.  Maryin  v.  Chambers,  Fed.  Gas.  9,179. 
See  Davis  v.  Turner  (G.  G.  A.,  4th  Gir.),  9 
Am.  B.  R.  704,  120  Fed.  605;  In  re  Wil- 
liams (D.  G.,  6a.),  9  Am.  B.  R.  731,  120 
Fed.  542;  Stedman  v.  Bank  of  Monroe  (C. 
a  A.,  8th  Gir.),  9  Am.  B.  R.  4,  117  Fed. 
237;  Matter  of  United  States  Food  Go. 
(Ref.,  Mich.),  15  Am.  B.  R.  329;  In  re 
Hawks  (D.  G.,  Kan.),  30  Am.  B.  R.  365. 

As  to  distinction  between  mortgage  and 
deed  conveying  property  described  therein 
to  secure  a  debt,  under  Georgia  statute,  see 
In  re  Caldwell  (D.  G.,  Ga.),  24  Am.  B.  R. 
495,  178  Fed.  377. 

100.  Barnard  v.  Norwich,  etc.,  Co.,  Fed. 
Gas.  1,007;  In  re  Sentenne  &  Green  Go.  (D. 
G.,  N.  y.),  9  Am.  B.  R.  648,  120  Fed.  436. 
Compare  Brett  v.  Carter,  Fed.  Cas.  1,844. 

101.  Thompson  v.  Fairbanks.   196  U.   S. 
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f .  Mortgagor  in  possession.-^  A  chattel  naortgage  is  not  void  for  indefiniie- 
nese  of  .description  which  purports  to  be  upon  all  property  •*  now  being  and 
remaining  in  the  possession  "  of  the  mortgagor.^^^  Nor  does  an  agreement 
therein  permitting  the  mortgagor  to  sell  the  mortgaged  goods  and  U9e  the 
proceeds  thereof  invalidate  the  mortgage^  where  no  frandulent  intention  is 
found ;  the  only  effect  of  such  agreement  is  to  withdraw  ibe  goods  sold  from 
the  operation  of  the  mortgt^.^^  The  lien  of  a  chattel  mortgage  maj  be 
retained  ao  far  aa  valid.  ^^  Where  the  mortgage  was  given  for  a  present 
consideration  upon  property  remaining  in  the  poseesaion  of  the  mortgagor^ 
it.  is  valid^  in  the  absence  of  pioof  of  actual  fraud;  the  knowledge  of  the 
mortgagee  tt^t  the  n^Kurtgagoor  wea  unable  to  pay  his  debta  does  not  invslidate 
the  mortgage,  if  a  present  valid  oonsideration  eixi^ts  at  the  time  of  the  execu- 
ti<»  of  the  mortgage.^^ 

g.  Uens  on  special  f Tin.ds« —  It  is  a  familiar  rule  that  where  a  wrongdoer 
knowingly  mingles  the  property  of  another  with  his  own  in  such  a  manner 
that  it  becomes  indistinguishable,  the  true  owner  may  claim  the  whole  mass, 
or  if  it  had  been  disposed  of,  may  follow  it  or  its  pxoceeda  as  long  as  \w- 


516,  13  Am.  B.  R.  437 ;  In  re  Rogers  (D.  C, 
Vt.),  13  Am.  B.  R.  76,  132  Fed.  560;  In  re 
Hersey  (D.  C,  Iowa),  22  Am.  B.  R.  863, 
171  Fed..  998. 

The  validity  of  a  mortgag;e  on  after- 
acquired  property  as  against  a  trustee  in 
bankruptcy  depends  upon  the  laws  of  the 
State  wherein  the  property  is  situated; 
such  a  mortgage  held  invalid  in  New  York. 
In  re  Marine  Const.  &  Dry  Dock  Co.  (C.  0. 
A.,  2d  Cir.),  16  Am.  B.  R.  325,  144  Fed.  649; 
In  re  Adamant  Plaster  Co.  (D.  C,  N.  Y.), 
14  Am.  B.  R.  815,  137  Fed.  251;  Zartman  v. 
National  Bank,  16  Am.  B.  R.  162,  109  N. 
Y.  App.  Div.  406,  96  N.  Y.  Supp.  633.  Com- 
pare In  re  Bumham  (D.  C,  N.  Y.),  15  Am. 
B.  R.  548,  140  Fed.  926. 

Validity  as  to  after-acquired  property. — 
Under  the  decisions  of  Minnesota  which  do 
not  limit  the  operation  of  a  chattel  mort- 
gage on  subsequently  acquired  property  to 
such  as  is  merely  incidental  to  an  existing 
body  of  property,  the  assignment  of  prop- 
erty to  be  thereafter  acquired  by  bankrupts 
became  effective  as  soon  as  such  property 
was  purchased,  and  title  thereto  vested  in 
the  surety  company  at  that  time,  with  a 
right  on  its  part  to  take  possession  when- 
ever a  default  occurred.  Title  Guaranty  & 
Surety  Co.  v.  Witmire  (C.  C.  A.,  6th  Cir.), 
28  Am.  B.  R.  235. 


Personal  property  used  in  bankrupt** 
business  and  consisting  of  machinery,  tools 
and  office  fittings  which  were  purchaseu 
With  the  proceeds  of  the  sale  of  mortgsgf 
bonds,  intermingled  with  other  funds,  does 
not  pass  under  an  after^acquired  propertj 
clause  in  the  mortgage  given  to  secure  the 
payment  of  such  bonds,  so  that  such  prop- 
erty can  be  held  by  the  mortgagee  as 
against  the  trustee  in  bankruptcy  who  rep- 
resents the  general  creditors.  In  re  Niagara 
Lead  &  Battery  Co.  (D.  C,  N.  Y.),  29  Am. 
B.  R.  788. 

10».  In  re  Beede  (D.  C,  N.  Y.).  11  Am. 
B.  R.  387,  126  Fed.  853;  Davis  v.  Turner 
(C.  C.  A.,  4th  Cir.),  9  Am.  B.  R.  704,  120 
Fed.  605.    See  Jones  Chatt.  Mortg.,  $  65. 

108.  In  re  Ball  (D.  C,  Vt.),  10  Am.  B. 
R:  664,  123  Fed.  164.  As  to  effect  of  mort- 
gagor remaining  in  possession  under  Ohio 
law,  see  In  re  First  Nat.  Bank  ot  Canton 
(C.  C.  A.,  6th  CiT.),  14  Am.  B.  R.  180.  135 
Fed.  68;  In  re  National  Valve  Co.  (D.  C.» 
Ohio),  15  Am.  B.  R.  534,  140  Fed.  679: 
under  New  York  law,  see  Skilton  v.  Coding- 
ton, 15  Am.  B.  R.  810,  185  N.  Y.  80;  In  re 
Mahland   (D.  C,  N.  Y.),  26  Am.  B.  R.  81. 

104.  Matter  of  Davis  (D.  C,  N.  Y.),  19 
Am.  B.  R.  98,  155  Fed.  671. 

105.  In  re  Mahland  (D.  C,  N.  Y.).  26 
Am.  B.  R.  81 ;  In  re  Hawks  {D.  C.  Kan.)r 
30  Am.  B.  R.  365. 
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can  trace  them,  for  the  purpose  of  fastening  an  equitable  lien  for  the  property 
of  which  he  has  been  dispossessed/*  This  principle  has  been  applied  in 
bankruptcy  cases  to  preserve  liens  for  funds  and  property  of  otiiers  in  the 
possession  of  bankrupts  who  have  commingled  them  with  their  own  funds 
oi  property ;  as  where  a  trustee  of  a  fund  uses  the  same  in  his  own  busi- 
ne€s  and  subsequently  becomes  bankrupt,  liie  trustee,  standing  in  the  shoes  off 
the  bankrupt,  and  possessed  only  of  his  rights  in  respect  to  sucih  fund,  must 
recognize  the  lien  of  his  bankrupt's  beneficiary,  and  satisfy  such  lien  out  Cif 
the  proceeds  of  the  sale  of  the  property  purchased  in  whole  or  in  part  by 
the  trust  fund.^^  And  the  same  principle  will  require  the  trustee  of  a  bank 
which  has  become  bankrupt  to  satisfy,  out  of  the  assets  of  the  bank,  a  lien 
of  a  depositor  whose  deposit  was  received  while  the  i>ank  was  inaody^t  and 
wrongfully  mingled  witii  its  own  funds.^^  A  dejjiosit  of  town  funds  with  a 
bank  without  agreement  iiiat  such  funds  shall  be  kej^t  separate  from  other 
funds  used  by  the  banker  in  his  business,  does  not  create  a  lien  upon  the 
funds  of  the  Imnker  in  the  hands  of  his  trustee  in  bankruptscy^  to  the  ex^tent 
of  the  deposit,  unless  the  town  funds  can  be  identified.*^  If  a  trujrt;  fund 
which  has  been  mingled  and  used  in  the  bankrupt's  general  business  for  a 
considerable  time,  may  have  been  used  in  the  payment  of  losses,  debts  and 
expenses,  and  is  not  shown  to  have  materially  increased  the  aseeite  which 
came  into  the  trustee's  possession,  a  lien  does  not  exist  against  the  general 
body  of  the  assets  received  by  the  bankrupt's  trustea^^®. 

h.  Lien  of  pledgee. —  The  lien  of  a  pledgee  is  not  only  (recognized,  but  is 
unimpaired,  and  he  has  the  right  to  retain  the  property  until  it  is  released 
by  a  payment  of  his  claim.*"     Tlie  validity  of  a  contract  of  pledge  must 


106.  National  Bank  v.  Iniuimnca  Go,,  104 
U.  S.  57;  Holder  v.  Western  Gkmnan  Bank, 
136  Fed.  90;  Erie  R.  Co.  v.  Dial,  140  Fed. 
689;  Knatohbuil  t.  Hallett,  13  Ch.  DiT. 
(Eng.)    698. 

107.  Smith  Y.  Township  of  Au  Ores  (C. 
C.  A.,  Sth  car.),  17  Am.  B.  R.  746,  150  Fed. 
357 ;  In  re  Tafft,  IS  Am.  B.  R.  417,  133  Fed. 
511. 

lOe.  Smith  T.  Mottley  (C.  C.  A.,  6th 
764 ;  Claiic  ▼.  Iselin,  81  Wall.  360. 

MisfUng  property  of  another  with  own; 
misappropiiatton  of  deposits  hy  haak.*^A 
bank  received  cash  on  deposit  and  certain 
securities  for  collection  which  it  proceeded 
to  collect,  the  proceeds  frbm  which,  to- 
gether with  the  cash  deposit,  it  mingled 
with  its  own  fmids,  and  had  failed  to  remit 
to  the  depositor,  at  the  time  of  the  bank's 
failure,  in  accordance  with  instructions. 
Held,  that  where  the  bank  had  made  in- 
Testment  loans  after  receiving  this  trust 


fund  cash,  the  presumption  would  be  that 
the  loans  were  mode  out  of  its  awn  funds 
and  not  out  of  trust  funds,  which  presump- 
tion could  only  be  met  by  proof  that,  at  the 
dose  of  the  Imnk  on  the  day  of  the  invest- 
ment, the  bank  did  not  have  remaining  in 
its  vaults  money  equal  to  and  out  of  whi^ 
it  could  repay  the  trust  fund;  and  that  in 
the  absence  of  such  proof,  a  lien  should 
not  be  allowed  against  such  investments, 
but  only  upon  the  cash  on  hand  when  the 
bank  dosed.  In  re  City  Bank  of  Dowagiac 
f appeal  of  Spaulding]  (D.  a,  Mich.),  25 
Am.  B.  R.  876,  186  Fed.  418.  See  also  In 
re  Oity  Bank  of  l>owagiao  [claim  of  Nel- 
son] (D«  a,  Mich.),  85  Am.  B.  R.  836,  18(1 
Fed.  250. 

109.  In  re  Nichols  (D.  C,  N.  Y.) ,  82  Am. 
B.  R.  216,  166  Fed.  608. 

110.  In  re  Lindsley  &  Co.  (D.  C,  Mich.), 
35  Am.  B.  R.  839,  185  Fed.  684. 

111.  Jerome   v.   McCarter,    15   N.   B.   R. 
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be  decided  by  the  law  of  the  State  where  made.^^*  Generally  speaking,  and 
under  the  laws  of  most  of  the  States,  there  must  be  a  delivery  of  the  pos?€6- 
eion  of  the  property  pledged  to  the  pledgee,  to  give  rise  to  the  lien  in  his 
favor ;  ^^^  for  instance,  under  the  laws  of  Wisconsin  there  ban  be  no  pltxlge 
of  goods  in  a  warehouse  by  the  mere  transfer  of  warehouse  receipts."'  But 
under  circumstances  showing  that  the  transaction  is  in  good  faith,  and  that 
the  .requirement  of  delivery  would  be  such  a  hardship  as  to  defeat  the  pur- 
pose of  the  contract,  the  lien  may  be  sustained  as  an  equitable  lien  rather 
than  a  pledge."* 


546 ;  Yeatman  t.  Savings  Inst.,  9  U.  S.  764 ; 
Clark  V.  Iselin,  21  Wall.  360. 

Lien  of  pledgee.-^In  the  caee  of  Matter  of 
Mayer,  Leslie  and  Baylia  (G.  C.  A.,  3d  dr.), 
19  Am.  B.  R.  35Q,  157  Fed.  836,  it  was 
held  that  a  bankruptcy  court  is  without 
power  to  restrain  a  sale  by  the  pledgee  of 
property  held  by  him  under  a  valid  agree- 
ment of  pledge  by  the  bankrupt,  and  pur- 
suant to  its  terms. 

Verbal  pledge  of  insurance  policies. — The 
manual  deliyery  of  insurance  policies,  or 
other  choses  in  action,  to  a  pledgee  with 
full  power  of  control  over  them  and  with 
the  intention  of  passing  the  equitable  right 
to  them  is  efficacious  to  that  end,  even  if 
the  legal  title  remains  in  the  pledgor, 
and,  constituting  an  equitable  and  enforce- 
able pledge  good  between  the  parties,  is 
good  as  against  the  trustee  in  bankruptcy 
of  one  of  them.  Jones  v.  Goates  (C.  C.  A., 
8th  Cir.),  28  Am.  B.  R.  249. 

119.  Security  Warehousing  Co.  v.  Hand, 
206  XJ.  6.  415,  19  Am.  9.  R.  291,  51  L.  Ed. 
1117;  Hartford  Ins.  Co.  v.  Railway,  175  U. 
S.  91,  44  L.  Ed.  84;  In  re  Industrial  Iron 
Work  (D.  C,  Pa.),  25  Am.  B.  R.  221,  179 
Fed.  151. 

119a.  In  re  Schulman  (D.  C.  Pa.),  30  Am. 
B.  R.  238. 

Possession  of  pledgor. —  When  a  vendee, 
or  a  pledgee,  takes  title  to  personal  prop- 
erty, without  taking  possession  of  it,  he 
takes  the  risk  of  the  integrity  and  solvency 
of  his  vendor,  or  pledgor,  when  the  rights 
of  subsequent  bona  fide  purchasers,  or  of 
levying  creditors,  arise.  Bank  of  North 
America  v.  Penn  Motor  Car  Co.  (Pa.  Sup. 
€t.),  31  Am.  B.  R.  395. 

Sjnnbolical  delivery. — ^Delivery  of  posses- 
sion is  in(li*«pensable  to  a  valid  pledge  of 
personal   property,  but   such   delivery  may 


be  made  symbolically,  and  the  question  of 
possession  may  largely  depend  npon  the 
intention  of  the  parties  dealing  in  good 
faith  and  upon  the  nature  and  location  of 
the  property  itself.  Ward  v.  First  NatT 
Bank  of  Ironton,  Ohio  (C.  C.  A.,  6th  Cir.), 
29  Am.  B.  R.  312  (as  to  delivery  of  lumber 
in  possession  of  pledgor,  which  was  tagged 
and  marked  with  initials  of  pledgee). 

113.  Security  Warehousing  Co.  v.  Hand, 
206  U.  S.  415,  19  Am.  B.  R.  291. 

Warehouse  reocdpts.-— As  to  validity  of 
pledge  of  warehouse  receipts  to  secure  loans 
made  to  owner  by  trust  company,  see  Union 
Trust  Co.  V.  Wilson,  198  U.  S.  530,  14  Am. 

B.  R.  109;  Love  v.  Export  Storage  Co.  (C. 

C.  A.,  6th  Cir.),  16  Am.  B.  R.  171,  143  Fed. 
1;  Security  Warehousing  Co.  v.  Hand  (C 
C.  A.,  7th  Cir.),  16  Am.  B.  R.  49,  143  Fed. 
32. 

114.  Retention  of  potaesaion  by  piedfor 
for  pnrposet  of  maniifaetvre  —  equitable 
Uea. —  In  the  case  of  In  re  Industrial  Iron 
Works  (D.  C,  Pa.),  25  Am.  B.  R.  221,  179 
Fed.  161,  it  appeared  that  the  bankrupt 
having  contracted  to  supply  a  customer 
with  a  derridc  car  and  equipment,  bought 
the  car  itself  from  another  company,  npon 
a  contract  of  conditional  sale,  title  to  re- 
main in  vendor  until  paid  for.  While  en- 
gaged in  the  manufacture  and  erection  of 
the  equipment  of  the  car.  and  more  than 
four  months  before  the  filing  of  the  peti- 
tion in  bankruptcy,  the  bankrupt  assigned 
the  car  and  its  equipment  and  the  money 
to  be  paid  therefor  by  the  bankrupt's  cus- 
tomer, to  a  bank,  in  return  for  tlie  discount 
of  bankrupt's  note  for  the  amount  of  the 
purchase  price.  The  purchaser  was  re- 
quested to  pay  th€  contract  price  to  the 
bank,  which  it  agreed  to  do;  but  when  the 
car  was  delivered  it  was  refused  because 
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i.  other  valid  liens. —  A  contract  of  conditional  sale  may  give  rise  to  a  valid 
lien.^"  The  lien  of  a  partner  upon  tlie  partnership  property  for  the  surplus 
which  may  be  due  to  him  after  the  partnership  debts  have  been  paid,  will 
be  recognized  by  the  bankruptcy  court ;  and  if  prior  to  the  proceedings  in 
bankruptcy  a  receiver  has  been  appointed  in  an  action  to  dissolve  the  part- 
nership and  procure  an  accounting  and  has  taken  possession  of  the  property, 
the  possession  of  the  State  court  through  its  officer  will  not  be.  disturbed."* 
An  equitable  lien  as  security  for  advances  made  to  the  bankrupt,  created 
prior  to  the  four  months'  period,  may  be  enforced  against  the  lienor's  trustee 
in  bankruptcy  and  will  attend  the  fund  arising  from  the  sale  of  the  property 
to  which  the  lien  attaches.^"  An  attorney's  lien  on  the  papers  of  his  client,"^ 
or  on  a  judgment,^**  or  on  a  chattel  mortgage  which  <came  into  his  possession 
before  the  filing  of  the  petition,^  may  be  enforced  notwithstanding  bank- 
ruptcy. A  bank's  lien  on  the  dividends  to  its  stockholders  who  are  debtors ;  *^* 
and  the  special  lien  given  by  a  State  statute  to  the  manufacturer  of  ma- 
chinery supplied  to  a  factory,^^  or  to  laborers  for  wages,"*  are  valid,  if  por- 


not  sAtisfactory  under  the  contract.    Wliile 
in  the  cuato^y  of  the  carrier,  after  refusal, 
and  after  bankruptcy^  the  bank  seized  the 
car,   with   its   equipment,   in   an   action   of 
replevin,  as  pledgee.     It  was  held,  that  the 
conditional  vendor  of  the  car  was  entitled 
to  the  car  or  its  value  and  that  upon  the 
payment  of  its  value  the  bank  might  re- 
tain the  car  and  its  equipment;  that  under 
the  law  of  Pennsylvania,  the  pledge  to  the 
bank  was  not  invalid  as  against  the  trustee 
on   the  ground  of  retention  of   possession 
by  the  pledgor,  because  possession  was  nee* 
essarily   so   retained   for    the    purpose    of 
manufacture,  the  pledgor  acting  as  a  bailee 
for  that  purpose,  and  neither  the  bankrupt 
nor  his  trustee  having  had  possession  after 
refusal    by    the    purchaser;    and    that    the 
bank's  claim  could  be  sustained  as  an  equit- 
able lien  upon  the  property,  which,  having 
been  acquired  more  than  four  months  be- 
fore  the   filing   of   the    petition,    was   not 
affected  by  the  bankruptcy  proceeding. 

115.  National  Bank  of  Commerce  v.  Wil- 
liams (C.  C.  A.,  5th  Cir.),  20  Am.  B.  R.  79, 
159  Fed.  615. 

lie.  Clark  V.  Bininger,  38  How,  Pr.  341, 
3  N.  B.  R.  518. 

117.  Goodnough  Mercantile  &  Stock  Co. 
V.  Galloway  (D.  C,  Oreg.),  22  Am.  B.  R. 
803,  171  Fed.  940;  Gage  Lumber  Co.  v.  Mc- 
Eldowney  (C.  C.  A.,  6th  Cir.),  30  Am.  B.  R. 
251. 


lis.  Rogers  ▼.  Winsor,  Fed.  Cas.  12.023} 
Lft  re  N.  Y.  Mail,  etc.,  Co.,  Fed.  Cas.  10,200; 
Matter  of  Brown  &  Fleming  Co.  (Ref.,  N. 
Y.),  21  Am.  B.  R.  662. 

119.  Matter  of  John  F.  Pennell  (D.  C, 
N.  J.),  18  Am.  B.  R.  909,  159  Fed.  500. 

Attorney's  lien.— A  creditor's  attorney,* 
who  has  successfully  prosecuted  a  claim, 
has  a  lien  for  his  services  which  may  be 
enforced  in  the  bankruptcy  court.  In  re 
Rude  (D.  C,  Ky.)|  4  Am.  B.  R.  319,  101 
Fed.  SOS. 

120.  Matter  of  Enriches  Fort  Hamilton 
Brewery  (D.  C,  NJ  Y.),  19  Am.  B.  R.  798, 
158  Fed.  644,  holding  that  where  an  attor- 
ney, who  had  represented  an  alleged  bank- 
rupt in  certain  transactions,  claims  a  lien 
for  services  upon  certain  chattel  mortgages 
which  came  into  "his  hands  prior  to  the 
filing  of  the  petition,  the  court  may  order 
that  the  mortgages  and  the  assignments 
thereof  be  turned  over  to  the  receiver,  sub- 
ject to  the  lien  of  the  attorney,  who  may 
have  its  amount  determined  either  in  the 
bankruptcy  court  or  any  other  court  of 
competent  jurisdiction; 

ISl.  In  re  Dunkerson,  Fed.  Cas.  4,156; 
Matter  of  Gesas  (C.  C.  A.,  9th  Cir.),  16 
Am.  B.  R.  872,  146  Fed.  734.  See  also  in- 
teresting case  of  Hutchinson  v.  Otis  (C.  C 
A.,  Ist  Cir.) ,  8  Am.  B.  R.  382,  115  Fed.  937. 

122.  In  re  Matthews  (D.  C,  Ark.),  6  Am. 
B.    R.    96.    109    Fed.    603;    In    re    Georgia 
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fected  as  required  by  suqh  statute."*  A  livery  stable  keeper's  statutory  lien 
does  not  depend  for  its  existence  upon  tJie  institution  of  judicial  or  other 
proceedings,  but  is  a  perfect  lien  under  the  statute,  and  as  such  is  cognizable 
and  enforceable  in  bankruptcy.^  Maritime  liens  for  repairs  and  supplies 
furnished  to  vessels  will  be  enforced  in  a  court  of  bankruptcy.^  An  artisan 
lias  a  lien  for  repairs  and  improvements  made  to  a  bankrupt's  automobile 
after  petition  filed  and  before  adjudication.^"  A  factor's  lien  if  valid  and 
effectual  under  a  State  law,  must  be  recognized  and  may  be  enforced;  but  it 
is  absolutely  essential  to  the  validity  of  sudi  a  lien  for  advances,  that  the 
property  consigned  shall  be  delivered  by  the  consignor  to  the  consignee/" 
Deeds  of  trusts  and  other  transfers  made  in  good  faith  to  secure  present 
loans,  protected  under  a  State  statute,  are  within  the  protection  of  clause 
d  of  this  section  and  valid  liens."^  But  a  deed  of  trust  made  by  a  corpo- 
ration to  secure  ultra  vires  notes  has  been  held  fraudulent  and  invalid.^ 
When  money  is  advanced  to  a  debtor  in  pursuance  of  an  express  agreement 
tliat  it  is  to  be  used  to  retire  existing  liens  or  incumbrances  on  his  property, 
and  that  the  creditor  who  loans  the  money  is  to  have  a  first  lien  upon  the 
property  to  secure  its  repayment,  such  creditor  may  be  subrogated  to  the 
rights  of  the  incumbrancer  or  lienor  whose  debt  has  teen  paid,  and  may 
assert  his  lien  against  the  borrower's  trustee  in  bankruptcy.**^     An  assign- 


Handle  Co.  (C.  C.  A.,  5ih  Cir.),  6  Am.  B. 
^  472,  109  Fed.  632;  In  re  Oconee  Milling 
Co.  (C.  C.  A.,  5th  Cir.),  6  Am.  B.  R.  475, 
109  Fed.  S66;  Mott  v.  Wissler  Mining  Co. 
(C.  C.  A.,  4th  Cir.),  14  Am.  B.  R.  321,  68 
C.  C.  A.,  335.  . 

128.  Browder  &  Co.  ▼.  Hill  (C.  C.  A.,  6th 
Cir.),  14  Am.  B.  R.  619,  136  Fed.  821, 
where  orders  by  a  bankrupt  corporation 
ui>on  a  merchant  to  supply  goods  to  labor- 
ers as  part  payment  of  wages  were  held 
not  to  be  assignments  of  wages  so  as  to 
subrogate  the  merchant  to  the  rights  of 
the  laborers  under  a  statute  creating  a  lien 
in  favor  of  such  laborers. 

184.  In  re  Lillington  Lumber  Co.  (D.  0^ 
N.  Car.),  13  Am.  B.  R.  153,  132  Fed.  886. 

126.  In  re  Mero  (D.  C,  Conn.),  12  Am. 

B.  R.  171;  128  Fed.  830;  In  re  Pratesi  (D. 

C.  Del.),  11  Am.  B.  R,  319.  126  Fed.  588. 
126.  The    Ironsides.    Fed.    Cas.    7,069,    4 

Biss.  518;  In  re  Kirkland,  Fed.  Cas.  7,842, 
12  Am.  Law  Reg.  300. 

Maritime  liens  may  be  enforced  in  a 
eourt  of  bankruptcy,  although  they  are 
founded  upon  a  State  statute,  and  are  not 
strictly  maritime  liens.  In  re  Scott,  Fed. 
Cas.  12,517,   1  Abb.  N.  S.   336. 


UI7.  In  re  Rich  (Ref.,  Ohio),  17  Am.  B. 
R.  893, 

198.  Ommen  v.  Taloott  (C.  C.  A.,  2d 
Cir.),  26  Am.  B.  R.  689. 

12$,  Crim  v.  Woodford  (C.  C.  A,  4th 
Cir.),  14  Am.  B.  R.  302,  136  Fed.  34;  H&t- 
ter  of  Alden  (Ref.,  Ohio),  16  Am.  6.  R. 
362;  In  re  Noel  (D.  C,  Md.),  14  Am.  6.  E 
715,  137  Fed.  694;  Wilder  v.  Watts  (D.  C, 
8.  Car.),  15  Am.  6.  R.  57,.  138  Fed.  426; 
In  re  Clifford  (D.  C,  Iowa),  14  Am.  B.  H 
281,  136  Fed.  475;  In  re  Randolph  (D.  &, 
W.  Va.),'26  Am.  B.  R.  633. 

180.  American  Wood  Working  Machinery 
Co.  ▼.  Norment  (C.  C.  A.,  4th  Cir.),  19  Am. 
B.  R.  679,  157  Fed.  SOI,  holding  that  where 
a  corporation  gives  its  notes,  without  con- 
sideration, to  its  principal  stockholder  and 
manager,  who,  as  intended  by  the  parties. 
pledges  them  as  collateral  security  for  Us 
personal  indebtedness  to  the  knowledge  of 
the  pledgees,  a  deed  of  trust  securing  the 
notes  given  by  the  corporation  while  in- 
solvent, and  within  four  months  of  iti 
bankruptcy,  is  fraudulent  and  void  as  to 
the  creditors  of  the  corporation. 

181.  In  re  Lee  (C.  C.  A.,  8th  Cir.),  35 
Am.  B.  R.  436,  182  Fed.  579,  citing  Asso- 
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ment  of  futirre  wages  ocmstitutes  a  valid'Hen  which  is  not  afltected  by  thia 
discharge  in  bankruptcy  of  the  mortgagor.^ 

j.  Effect  of  Talid  lieas  ob  diftribvlioii.-*^  If  yalid,  the  Iknor  bteome^  & 
secured  creditor,  and  must  be  tifeated  as  sndi."^  ^  . 

a.  In  general. —  Subsection  e  nullifies  (1)  all  ^'conveyances,  transfertf^ 
assignments  or  incimibran(*es,  olt  any  part  thereof,'*  ott  the  banknipt*8  prop- 
erty, (2)  made  or  created  **  within  four  months  prior  to  the  filing  of  the 
petition,"  (8)  "with  the  intent  to  hinder,  delay  or  defraud  his  creditors;  *' 
(4)  ^*  except  as  to  purchasers  in  good  faith  and  for  a  present  cODsideration." 
AH  such  property  so  disposed  of  remains  as  a  part  of  the  estate  of  the  bank- 
rupt and  passes  to  his  trustee,  whose  duty  it  is  to  recover  the  same  for  the 
benefit  of  the  ci^itors.^  The  subsection  then  ntiUifies  all  conveyances, 
transfers  and  incumbrances  made  by  the  bankrupt  within  four  months  prior 
to  the  filing  of  the  petition,  **  which  a*re  held  null  and  void  against  Ae  cred- 
itor of  such  debtor"  under  3^tate  laws,  and  provides  that  such  property 
shall  pass  to,  and  be  recover^  by,  the  trustee  for  the  benefit  of  the  creditors. 
The  amendment  of  1903  conferred  concurrent  jurisdiction  up6n  courts  of 
bankruptcy  and  State  courts  to  recover  property  under  the  subsection. 

li.  Soope  of  snbs^ctioa. —  This  subsecticm  is  somewhat  out  of  place  here. 
Its  counterpart  in  the  law  of  1867  is  both  different  in  the  minor  naatters  of 
phrasing  and  the  time  limit,  and  in  effect  more  favorable  to  the  debtor  than 
the  present  subsection.  The  important  elements  of  proof  in  that  law  —  the 
creditor's  reasonable  eause  to  believe  the  debtor  insolvent  and  that  the  trans- 
action tvas  in  fraud  of  the  act  —  have  given  place  to  the  single  element  of 


eiation  v.  Thompson,  32  N,  J.  £q.  133; 
Tyrrell  v.  Ward^  102  111,  29 ;  Bank  v.  Bier- 
stadt,  168  111.  618,  48  N.  E.  161,  61  Am. 
St.  Rep.  146;  Draper  v.  Ashley,  104,  Mich. 
527;  62  N,  W.  707;  Wilton  v.  Mayberry,  75 
Wis.  191,  43  N.  W.  901,  6  L.  R.  A.  61,  17 
Am.  St.  Rep.  193;  Levy  v.  Martin,  48  Wis. 
198,  4  N.  W.  35;  Trust  Co.  v.  Peters,  72 
Misa.  1058,  18  South.  497;  Dillon  v.  K&uff- 
man,  58  Tex.  696. 

Contract  to  secure  advances;  objection 
made  after  securing  possession  of  collateral. 
—  Where  after  bankrupt's  trustee,  under 
sanction  of  the  court,  and  with  the  assent 
of  a  debtor  who  had  agreed  to  hold  its 
stock  as  security  for  its  debt  which  was 
evidenced  by  notes,  had  virtually  exercised 
the  power  to  take  legal  possession  of  such 
stock,   it   was   too   late   for   certain   banks, 


which  held  some  of  those  notes  as  collateral 
for  loans  made  to  bankrupt,  to  raise  the 
question,  as  the  result  of  an  agreement 
thereafter  made  with  such  debtor,  whether 
the  original  agreement  as  to  the  stock  be- 
tween bankrupt  and  the  debtor  was  ineffec- 
tive  to  operate  as  a  lien  as  to  creditors  he- 
cause  of  the  want  of  delivery.  Merchants' 
Nat.  Bank  v.  Sexton  (U.  S,  Sup.  Ct.),  30 
Am.  B.  R.  278. 

132.  Citizens'  Loan  Ass'n  v.  Boston  & 
Maine  R.  R.  (Sup.  Ct.,  Mass.),  19  Am.  B. 
R.  650. 

133.  See  under  Section  Fifty-seven  of  this 
work. 

134.  Closely  related  to  this  clause  is 
§  70-a  (4),  vesting  title  in  the  trustee  of 
property  transferred  by  the  bankrupt  in 
fraud  of  creditors;  and  also  §  70-e,  author- 
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intent  to  hinder,  delay,  or  defmud.**^  Tihe  former  law  here  interdicted 
transfers  ^'^  only.  The  present  subfleetion  hae  to  do  with  incumbrances,  too, 
at  leairt  so  far  as  siueh  liens  result  froan  tbe  v<dunt(ir7  act  of  the  debtor.^ 

c.  Insolvency  not  essential.— ^  Unlike  fraudulent  preferences,  fraudulent 
transfers  may,  it  seems,  be  made  at  a  time  when  the  transferor  is  solvent^® 
But,  intent  to  hinder,  delay,  or  defraud  being  necessary,  insolvency  will 
usually  be  an  element  of  proof. 

d.  "  Within  four  months  prior  to  filing:  the  petition." —  The  meaning  of  these 
words  is  discussed  elsewhere.^^*  The  practitioner  should  also  note  that,  if 
the  period  has  elapsed,  there  may  still  be  a  remedy  under  the  State  law, 
as  pointed  out  by  §  70-e.^^  But  the  words  quoted  above  do  not  apply  where 
the  fraudulent  transaction  amounted  to  a  voluntary  gift;  "^  nor  where  the 
t-vansfer  was  made  more  than  four  months  before  the  petition  in  bankruptcy 
was  filed.^*'    There  is  a  clear  distinction  between  the  ci?eation  of  a  lien  within 


izing  the  trustee  to  avoid  any  transfer 
which  any  creditor  of  the  bankrupt  might 
have  avoided. 

135.  In  re  McLam  (D.  C,  Vt.),  3  AnL 
6.  R.  245)  .97  Fed.  922. 

136.  See  Bankr.  Act,  §  1  (25)  for  elastic 
meaning  now  given  the  word. 

137.  That  is  mortgages,  pledges  and  the 
like,  as  distinguished  from  judgments,  at- 
tachments, and  other  liens  through  legal 
proceedings. 

138.  Pollock  v.  Jones  (C.  C.  A.,  4th  Cir.), 
10  Am.  B.  R.  616,  184  Fed.  163.  Compare 
In  re  McLam  (D.  C,  Vt.),  3  Am.  B.  R.  245, 
97  Fed.  922;  also  In  re  Soudans  Mfg.  Co. 
(C.  C.  A.,  7th  Cir.),  8  Am.  B.  R.  45,  113 
Fed.  804;  Spencer  v.  Nekemoto  (D.  C, 
Hawaii),  24  Am.  B.  R.  517. 

139.  See  discussion  under  Section  Sixty 
of  this  work,  subtitle,  "  Within  four 
months;  '*  and  also  under  Section  Three, 
subtitle,  "  Time  within  ichich  petition  must 
he  filedr 

140.  Compare  In  re  Adams  (Ref.,  N.  Y.), 
1  Am.  B.  R.  94;  In  re  Grabs  (Ref.,  Ohio), 
1  Am.  B.  R.  465;  In  re  Taylor,  95  Fed. 
953. 

141.  In  re  Schenck  (D.  C,  Wash.),  8  Am. 
B.  R.  727,  116  Fed.  5,54. 

Gift  of  engagement  ring  within  four 
months'  period  while  insolvent. —  Where 
bankrupt,  within  four  months  of  his  bank- 
ruptcj'  and  wliile  insolvent,  gave  to  defend- 
ant a  diamond  ring,  the  oreasion  being  the 
announconient  of  bis  engagement  to  marry 
defendant,   sueb   ring  or   its  value  was   re- 


coverable by  bankrupt's  trustee,  it  bein^ 
immaterial  that  in  making  the  gift  bank- 
rupt had  no  actual  intent  to  hinder,  delay 
or  defraud  his  eteditors,  ainee  be  was  in 
fact  insolvent  at  the  time.  Pollock  v. 
Simon   (D.  C,  Pa.),  30  Am.  B.  R.  390. 

142.  Little  V.  Holly  Brooks  Hardware  Co. 
(C,  C.  A.,  6th  OiT.),  13  Am.  B.  R.  432, 133 
Fed.  874;  Manning  v.  Evans  (D.  C,  N.  J.), 
19  Am.  B.  R.  517,  222,  156  Fed.  106. 

A  partnership  assignment,  made  more 
than  four  months  before  the  petition  in 
bankruptcy  was  llled>  oaanot  be  recovered 
by  the  trustee  under  this  provision.  In  re 
J.  M.  Ceballos  &  Co.  (D.  C,  N.  J.),  20  Am. 
B.  R.  459,  466,  161  Fed.  445. 

A  general  assignment  for  the  benefit  of 
creditors  more  than  four  months  prior  to 
the  filing  of  a  petition  in  voluntary  bank- 
ruptcy by  the  assignor  is  irrevocable  w 
far  as  the  inhibition  of  8  67-e  is  concerned. 
In  re  IShinn  (D.  C,  N.  J.),  d5  Am.  B.  R. 
8,33,  185  Fed.  990. 

Written  agreement  evidencing  prior  parol 
assignment. —  Where  petitioner  sold  mer- 
chandise to  bankrupt  anterior  to  the  four 
raontlis*  period  and  subsequently,  within 
such  prohibitive  period,  received  a  written 
agreement  and  assignment  of  bankrupt's 
book  accounts,  as  security  for  the  payment 
of  the  purchase  price  of  the  goods,  evidence 
examined  and  held,  insufficient  to  sustain 
the  findings  of  the  referee  that  prior  to  the 
sale  there  was  a  parol  assignment  of  the 
accounts  operating  in  praesenti.  In  re 
Stiger   (D.  C,  N.  J.),  29  Am.  B.  R.  25.1. 
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the  four  months'  period,  and  ihe  enforcement  of  one  previously  acquired ;  *^ 
8o  that  where  a  mortgage  was  given  prior  to  such  period,  the  mortgagee  may, 
if  authorize  by  the  terms  of  the  mortgage,  take  pofldession  of  tiie  property, 
or  do  any  other  act  with  a  view  of  enforcing  the  mortgage,  at  any  time  pf ior 
to  the  adjudication.^  A  complaint  does  n6t  state  a  cause  of  action  under 
this  suibdivision  imleas  i%  is  alleged  iiiat'  the  transfers  sou^t  to  be  attacked 
were  made  within  four  months  of  the  time  the  petition  in  bankruptcy  was 
filed."^ 

e.  SateBttohuidtr,  defaiyordtfraiid.-(-'(l)  In  obnbkai>.— The  words  "  with 
intent  to  hinder,  delay  or  defraud,"  as  used  in  subsection  e,  have  their  im- 
memorial meaning.^**  They  have  alt^ady  been  considered  under  sections 
three  and  fourteen.  The  cases  under  the  former  law,  found  in  the  foot*- 
note,**'  are  thought  still  applicable,  though  in  that  statute  used  in  defining  an 
act  of  bankruptcy.  Knowledge  of,  or  participation  in,  the  fraud  by  the  cred- 
itor to  whom  the  transfer  was  made  is  not  material."*  Transfers  prohibited 
l)v  this  subsection  are  only  those  fraudultot  and  therefore  voidable  at  common 
Ijjw,  or,  what  is  the  same  thing,  such  as  comtitute  acts  of  bankruptcy  under 
§  3  of  the  act,*^  A  creditor's  passive  receipt  of  payment  is  not  of  itself 
sufficient  to  make  it  fraudulent.*"^  An  intent  to  defraud  is  the  test;  if  iJie 
transaction  was  in  good  faith,  there  is  no  fraud.^^^ 

(2)  EvxDBNOK  OF  iJN'TEWT. — (I)  Iti  genial. —  Whether  a  conveyance  was 
made  with  intent  to  hinder,  delay  and  defraud  creditors  is  a  question  of 


14S.  Thompson  v.  Fairbanks,  196  tJ.  8. 
r>16,  13  Am.  B.  R.  437. 

144.  Woods  V.  Klein,  22  Am.  B.  R.  722, 
223  Pa.  St.  257,  72  Atl.  523. 

145.  Thomas  v.  Roddy,  19  Am.  B.  R.  873, 
122  IjjT.  Y.  App.  Div.  851,  107  X.  Y.  Supp. 
473. 

146.  See  Oithens  t.  Shiffler  Bros.  (t).  C, 
Pa.),  7  Am.  B.  R,  453,  112  Fed.  505. 

147.  Sedgwick  v.  Place,  Fed.  Cas.  12,620; 
In  re  Cowles,  Fed.  Cas.  3,297;  In  re  Mc- 
Kibben,  Fed  Cas.  8,859;  In  re  WiUiams, 
Fed.  Cas.  17,703;  Curran  v.  Miinger,  Fed. 
Cas.  3,487. 

148.  Sherman  v.  Luckhardt  (Sup.  Ct., 
Kan.),  11  Am.  B.  R.  26.  Compare  Stitch 
V.  Berman,  15  Am.  B.  R.  466,  49  N.  Y. 
Misc.  104;  In  re  Leader  (D.  C,  Ark.),  26 
Am.  B.  R.  668. 

149.  Wright  ▼.  Sampler  (D.  0.,  N.  Y.), 
18  Am.  B.  R.  355,  163  Fed.  196;  Underleak 
V.  Scott  (Sup.  Ct.,  Minn.),  28  Am.  B.  R. 
926. 

150.  Wright  v.  Sampter  (D.  C,  N.  Y.), 
18  Am.  B.  R.  355,  152  Fed.  196. 

151.  In  re  Bloch    (C.  C.  A.,  2d  Cir.),  15 


Am.  B.  R.  748,  148  Fed.  674,  holding  that 
where  a  member  of  a  firm  pledges  his  life 
insurance  policies  to  secure  certain  cred- 
itors with  the  understanding  that  they 
were  not  firm  assets,  fraudulent  intent  is 
not  shown.  In  re  Benjamin  (D.  C,  Pa.), 
15  Am.  B.  R.  351,  140  Fed.  320:  In  re  Long- 
bottom  (D.  C,  Pa.).  15  Am.  B.  R.  437,  142 
Fed.  291;  In  re  Hill   (D.  C,  Cal.),  15  Am, 

B.  R.  499,  140  Fed.  984;  Coder  v.  Arts   (C. 

C.  A,,  8th  Cir.),  18  Am,  B,  R.  513,  152  Fed. 
943,  modifying  16  Am.  B.  R.  583,  affd.  213 
U.  S.  223.  22  Am.  B.  R.  1;  Vollmer  v.  Plage 
(D.  C,  N.  Y.),  26  Am.  B.  R.  590. 

Successive  assignment  of  accounts  re- 
ceivable bv  way  of  security,  in  pursuance 
of  a  contract  under  which  advances  were 
made  to  enable  the  assignor,  subsequently 
adjudged  a  bankrupt,  to  get  goods  on  the 
faith  of  the  undertaking  that  the  accounts 
should  be  assigned,  are  not  fraudulent  in 
law  because  the  contract  embraced  all  ac- 
oounts,  where  neither  party  contemplated 
any  fraud  or  knew  that  the  assignor  was 
insolvent.  Greey  v.  Bockendorff  (U.  S.  Sup. 
Ct.),  31  Am.  B.  R.  407. 
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faet.^*  It  is  only  an  intent  to  hindw,  delay  and  defraud  creditors  unlaw- 
fully^ and  not  every  inten  t  to  Ixinder  or  delay  them  in  ooHectingy  or  to  prevent 
them  from  collecting  their  claims  that  avails  to  avoid  a  transfer.^ 

(II)  PaymenU  without  fraudulent  intent. —  An  insolvent  debtor  has  the 
jus  dispQfiendi  of  his  property  until  the  eommenoement  of  proceeding  in 
bankruptcy  against  him.  So  a  piefer^tice  of  c^e  creditor  over  others  by  a 
payment  or  by  security,  which  is  free  from  actual  or  opustrufitive  fraud,  and 
from  any  purpose  to  affect  other  creditors  injuriously  beyond  the  neceesaiy 
effect  of  the  security  or  preference,  is  'valid  iad  Ittwftil^  and  the  fael  &ab  a 
creditor  is  so  preferred  is  not  in  itself  sufficient  to  show  evidence  of  an  intent 
iif  hinder,  delay  or  defraud  ereditors  so  as  to  make  the  transaction  void  or 
voidable  under  this  subsection.^  A  transfer  made  to  secure  a  loan  will  not 
be  set  aside  as  fraudulent  because  the  transferee  knew  that  tiie  pnxseeds  of 
the  loan  were  to  be  used  in  payment  of  an  existing  debt.^^^  A  transfer  made 
in  good  faith  to  pay  or  to  secure  an  honest  antecedent  debt  by  an  insolvent 
within  four  months  of  the  filing  of  a  petition  in  bankruptcy  by  or  against 
him  constitutes  no  evidence  of  an  intent  to  delay  or  defraud  creditors,  not- 
withstanding the  fact  that  its  necessary  effect  is  to  hinder  and  delay  them, 
and  to  deprive  them  of  the  opportunity  they  might  otherwise  have  had  to 
collect  their  claims  in  fuU.^^^    So  where  a  mortgage  was  given  by  an  insolvent 

ISa.  Matter  of  McKane   (D.  O.,  K.  T.), 

19  Am.  B.  R.  103,  155  Fed.  674;  Clisgman 
V.  Miller  (C.  C.  A.,  8th  Cir.),  20  Am.  B.  R. 
360,  160  Fed.  326. 

153.  Colder  v.  Arts  (C.  C.  A.,  8th  Cir.), 
.  18  Am.  B.  R,  513,  518,  152  Fed.  943,  modi- 
fying 16  Am.  B.  R.  583,  affd.  213  U.  S.  223, 
22  Am.  B.  R.  1;  Sargent  v.  Blake  (C.  C. 
A.,  8th  Cir.),  20  Am.  B.  R.  115,  160  Fed. 
57. 

Actual  fraud  in  securing  present  loan  to 
prefer  creditor. —  This  section  applies  only 
to  actual  fraud  as  distinguished  from  a 
mere  preference,  and  the  fact  that  a  lender 
knew  at  the  time  of  making  a  loan  and 
taking  security  that  the  borrowed  money 
would  be  used  to  prefer  a  creditor  does  not 
make  the  transaction  fraudulent.  But 
actual  fraud  exists  where  there  is  also  an 
actual  participation  by  the  lender  as  agent 
of  the  borrower  and  for  his  benefit  in  carry- 
ing out  the  plan  of  preference  which  it  was 
obvious  would  result  in  closing  the  business 
of  the  debtor.  Dean  v.  Davis  (C.  C.  A.,  4th 
Cir.),  31  Am.  B.  R.  808. 

154.  Sargent  v.  Blake  (C.  C.  A.,  8th  Cir.), 

20  Am.  B.  R.  115,  121,  160  Fed.  57;  Coder 
V.  Arts.  213  U.  S.  223,  22  Am.  B.  R.  1. 

When  fraudulent  intent  presumed. —  Un- 
der the  laws  of  Minnesota  a  creditor  may 
avoid  a  transfer  made  with  intent  to  binder. 


delay,  or  defraud  creditors.  Sneh  intent  of 
the  debtor  is  essential  to  the  frandvlent 
character  of  the  transfer.  A  ▼oluittary  con- 
veyance is  presumptively  fraudulent  as  Uy 
existing  creditors,  but  not  conclusively  so. 
Where  the  debtor  is  solvent,  and  retains 
sufiicient  property  to  amply  satisfy  the 
claims  of  existing  creditors,  in  the  abeencf- 
of  an  actual  intent  to  hinder,  delay,  or  '1^ 
fraud  creditors,  such  a  transfer  is  valid. 
Under  leak  v.  Scott  (Minn.  Sup.  Ct),  28 
Am.  B.  R.  926. 

164a«  Van  Iderstine  v.  National  Discount 
Co.   (Sup.  Ct.),  29  Am.  B.  R.  478. 

155.  Coder  v.  Arts  (C.  C.  A.,  8th  Cir.), 
18  Am.  B.  R.  513,  519,  152  Fed.  943,  modi- 
fying 16  Am.  B.  R.  583,  affd.  213  U.  S.  223. 
22  Am.  B.  R.  1;  Meservey  v.  Roby  (C.  C.  A.» 
8th  Cir.),  28  Am.  B.  R.  529,  holding  that 
where  bankrupt's  real  estate  was  heavily 
incumbered  by  different  mortgages  and 
bankrupt  conveyed  a  part  of  such  real  es- 
tate to  a  mortgagee  holding  a  mortgage  in 
a  large  amount,  past  due,  in  consideration 
of  his  discharging  the  liens  upon  all  the 
property  and  the  payment  of  a  snuill  sum 
in  cash,  in  order  to  avoid  such  transfer  un- 
der subsection  e,  actual  fraud  in  fact,  as  dis- 
tinguished from  constructive  fraud,  must  be 
sliown. 
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debtor  within  the  foor  months'  period  to  fiecui*^  a -pre-eii8tixig  debt  owing  to 
the  mortgagee,  who  was  inignoraBce  of  the  mortgagor^^  insolTe&ey^  an  intent 
to  hinder,  delay  or  defraiid  otloier  <iTeditoTB  irtati  be  Aomn  in  ordier  to  avoid 
the  mortgage.^  When  all  the  partiea  consent^  ^  appliseatiob  of  the  part^ 
aerahip  property  to  the  payment  of  an  individual  debt  of  a  partner  within, 
four  months  of  the  "filing  of  a  petition  in  bainkruptay,  and  while  the  partn«p» 
and  the  partaeivhip  are  insolvent,  does  not  evidence  any  intent  to  hinder, 
delay^  or  defraud  the  ereditora^ 

(HI)  Pratuitdeni  irdeni  implied  from  cirevmahncee^-^^Ckm'vejBiuxs  of 
real  estate  made  by  bankrupts  to  their  wivea^  four  months  prior  to  the  filing 
of  a  petition  in  baiikrtiptcy,  and  without  a  present  oonaidevation,  are  void, 
since  it  may  be  implied  from  theeironmstanoeB  of  the  tranaaction  that  they 
were  made  with  intent  to  hinder  and  defraud  oreditors.^^  Bat  a  tranafer  in 
psyment  of  a  creditor  of  the  bankrapt'a  wife  ie  not  ipso  facto  frandnlent^ 
the  intent  to  defrand  must  be  proven.^  *An  agreement  to  withhold  a  mort>- 
gage  from  reeoird  ia  not  of  itself  condnaiTe  upon  the  queetion  of  fraud,  but 
is  a  circumstance  censlitutinig  more  or  lees  cogmt  evidence  of  a  want  of  good 
faith.^"^  Thei^  mtiet  be  some  p«K)of  of  actual  fraud,  as  diatingnished  from 
constructive  fraud  based  upon  the  failure  to  ffle  or  record."^  A  transfer  in 
irood  faith  to  p&y  an  honest  antecedent  debt  ia  not  of  itself  sufficient  to  e»tab* 
lish  actual  fraud  in  fact,  or  an  intent  on  the  debtor's  part,  or  ^m  the  part  of 
the  creditor,  to  hiinder,  delay,  or  defraud  other  creditors,  within  the  meaning 
of  this  subsection-^* 


156.  Coder  v.  Arts,  213  U.  S.  233,  22  Am. 
B.  R.  1;  ^n  re  KuUberg  (D.  C,  Minn.),  23 
Am.  B.  B.  758»  176  Fed.  585. 

157.  Sargent  y.  Blake  (G.  C.  A.,  8th 
Cir,),  ao  Am.  B.  K.  115,  160  Fed.  57. 

158.  Henkel  ▼.  Seider  (D.  0.,  N^  Y.),  20 
Am.  B.  R.  773,  163  Fed.  553;  Fouche  v. 
Shearer  (D.  C,  Ga.),  22  Am«  B.  H.  828, 
172  Fed.  592;  Woodford  v.  Rice  (D.  0., 
Okl.),  30  Am.  B.  R.  456. 

159.  In  re  Kayser  (C.  C.  A.,  3d  Cir.),  24 
Am.  B.  R.  174,  177  Fed.  383. 

Transfer  by  bankrupt  to  wife  of  prop- 
erty purchased  with  her  funds. —  Where 
bankrupt's  wife  purchased  and  improved 
certain  real  property  with  her  own  means, 
as  an  investment  for  her  own  benefit,  but 
the  deed,  by  a  mistake  of  the  scrivener,  was 
made  out  to  bankrupt,  a  trust  was  thereby 
created  in  favor  of  the  wife,  who  paid  the 
purchase  money,  and  when  bankrupt  sub- 
sequently transferred  to  her  the  legal  title, 
he  did  no  more  than  a  court  of  equity  in  a 
proper  proceeding  would  have  compelled  him 
to  do.  Lining  v.  Todd  (Sup.  Ct.,  Va.).  27 
Am.  B.  R.  127.  Compare  Phillips  v.  Kloin- 
iiian   (Sup.  Ct.,  Pa.),  27  A.m.  B.  R.  lO.j. 


160.  Rogers  v.  Page  (C.  C.  A.,  6th  Cir.), 
15  Am.  B.  R.  502,  140  Fed.  596,  72  C.  C  A. 
164.  See  In  re  Shaw  (D,  C,  Me.),  17  Am. 
B.  R.  196,  146  Fed.  248;  In  re  Hickerson 
(D.  C,  Idaho),  20  Am.  B,  R.  682,  162  Fed. 
845,  holding  that  an  agreement  to  withhold 
a  chattel  mortgage  from  record  is  evidence 
of  fraudulent  intent;  In  re  Duggan  (C.  C. 
A.,.  5th  Cir.),  Z5  Am.  B.  R.  479,  183  Fed. 
405,  affg.  25  Am,  B.  R.  105,  182  Fed.  252. 

Scheme  to  ronove  property  beyond  the 
reach  of  creditors. —  Where  the  bankrupt 
made  four  conveyances  simultaneously  as 
part  of  a  scheme  to  put  his  real  estate  be- 
yond the  reach  of  his  creditors  in  view  of 
his  imminent  and  inevitable  bankruptcy  and 
the  grantees  knew  or  should  have  known  of 
such  intent  and  kept  the  conveyances  from 
record,  with  the  intent  to  assist  in  its  ac- 
complishment, such  conveyances  should  be 
set  aside.  Cowan  v.  Burchfield  (D.  C, 
Ala.),  25  Am.  B.  R.  293,  180  Fed.  614. 

161.  McAtee  v.  Shade  (C.  0.  A.,  8th  Cir.), 
26  Am.  B.  R.  151, 

161a.  Meservey  v.  Roby  (0.  0,  A.,  8th 
Cir.),  28  Am.  B,  R.  529. 
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(IV)  Sales  of  goods  <m  account;  bidk  sales^-^An  agreement  whereby  goods 
were  consigned  to  a  person  for  «ale  and  aeeount^  the  consignee  to  return  the 
goods  which  were  unsold;  is  not  neeesearily  iiiralid'y  as  to  the  goods  unsold 
the  agreement  is  one  of  bailment  and  if  made  in  good  faith  the  consignor  may 
assert  and  sustain  his  title  to  the  goods.^"  If  the  contract  requires  the  con- 
eignee  ^^  to  buy  and  pay  foe  "  all  the  goods  remaining  in  his  hands  at  the 
expiration  of  a  certain  period,  and  the  consignee  subsequently  becomes  bank- 
rupt, an  attempted  transfer  of  the  goods  to  the  consignor  ju?t  before  bank- 
ruptcy without  consideration  is  fraudulent **•  Sales  of  goods  in  bulk  other- 
wise than  in  the  ordinary  course  of  trade,  are  presumptively  fraudulent  under 
tli€  statutes  of  many  States;  under  such  statutes  the  fact  that  full  value  was 
paid  is  immaterial,  if  it  be  shown  that  the  vendee  knew  of  the  vendor's  intent 
to  defraud  his  creditors.^^  So  ^^here  t  debtor  moi^tgagee  his  entire  stock  of 
goods  and  uses  the  money  to  pay  a  portion  of  bis  eJreditOTa  it  will  be  presumed 
that  he  intended  to  hinder,  deky^  and  defraud  his  other  creditora.^^ 

(V)  Burden  of  proof. —  The  rule  is  that  one  wh^  alleged  fraud  takes  upon 
himself  the- burden  of  proving  it.^^  CiromnstaneeB  of  the  tiransaction  mar 
be  shown ;  if  aufficient  to  show  tihat  the  e&tii^  in^tent  was  to. delay,  .hinder  or 
defraud,  the  transaction  -should  be  sei  aside;  if  it  is  attempted  to  prove  thi- 
intent  by  evidence  apart  from  the  face  of  the  instrument  attacked,  the  burdeii 
of  proof  is  usually  imposed  upon  the  party  attacking. ^"^    Other  illustrative 

162.  I^udvigh  V.  American  Woolen  Co.  (U.  sale  his  entire  stock  of  merchandise  in  a 
S.  Sup.  Ct.),  31  Am.  B.  R.  481,  affg.  188  retail  store  to  his  sister,  who  failed  to  make 
Fed.  30,  110  C.  C.  A.  180,  which  revd.  23  the  inquiries  or  give  notice  to  his  creditors. 
Am.  B.  R.  314,  176  Fed.  44.5.  as  required  by  the  New  Jersey  **  Sales  in 

163.  Parlett  v.  Bhike  (C.  C.  A.,  Stli  Cir.),  Bulk  "  Act,  the  sale  was  Toidable  under  said 
26  Am.  B.  R.  25.  Act,  and  it  appearing  that  the  transfer  wa? 

164.  In  re  Calvi  (D.  C,  N.  Y.),  26  Am.  contrived  and  consummated  in  fraud  of 
B.  R.  206.  See  Bentley  v.  Young  (D.  C,  bankrupt's  creditors,  it  came  within  the  in- 
N.  Y.),  31  Am.  B.  R.  506.  h ibiti on' of  subsections  c  and  was  void  as  to 

Sales  in  bulk. —  In  the  case  of  Matter  of  such  creditors.     In  re  Lipman   (D.  C,  K. 

Farrell  Co.   (Rcf„  N.  Y.),  9  Am.  B.  R.  341,  J.),  29  Am.  B.  R.  139. 
it   was   held,  where   the  provisions   of  the  164a.   In   re  Wald^n  Bros.  Clothing  Co. 

New  York  statute,  L.  1902,  chap.  528,  en-  (D.  C,  Ga.),  29  Am.  B.  R.  80,  199  Fed.  315. 

titled  "An  act  to  regulate  the  sale  of  mer-  But  in  this  case  on  appeal  the  court  held 

chandise  in  bulk,"  are  willfully  and  deliber-  (C.  C.  A.,  5th  Cir.),  29  Am.  B.  R,  673,  it 

ately  ignored  by  an  alleged  bankrupt,  upon  was  held  that  where  a  transfer  of  a  banli 

such  a  sale  made  by  him  within  the  four  rupt's  entire  stock  of  goods,  which  was  made 

months*  period,  the  transfer  is  void  under  for  a  present  fair  consideration,  is  sought 

subsection  e  of  the  above  section.     Matter  to  be  impugned  on  the  ground  that  it  was 

of  Robertshaw  Mfg.  Co.    (D.   C,  Pa.),   13  made  to  hinder,  delay  and  defraud  creditors. 

Am.  B.  R.  409,   133   Fed.   556;    SJielton  v.  so  far  as  the  purchaser  is  concerned,  actual 

Price   (D.  C,  Ala.),  23  Am.  B.  R.  75vS,  176  fraud,   as   distinguished    from   constructive 

Fed.    585;    Carpenter    v.    Karnow    (D.    C,  fraud,  must  be  shown. 
Mass.),  28  Am.  B.  R.  21;   Parker  v.  Sher-  165.  In  re  Kayser    (C.   C.  A.,  3d  Cir.), 

man   (D.  C,  Vt.),  29  Am.  B.  R.  862.  24  Am.  B.  R.  174,  177  Fed.  383;  Jackson  v. 

Validity  of  sale  of  entire  retail  stock.—  Sedgwick    (D.   C,   N.   Y.),  26  Am.  B.  R. 

Where  bankrupt,  a   few  day.s   prior   to   the  836. 
filing  of  tlie  petition,  traiisftrred  by  bill  of  166.  In  re  EUetson  Co.   (D.  C,  W.  Va.), 
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cases  under  the  present  law  are  cited  in  the  foot-note  ^^  and  under  eubsequent 
p^iragraj^. 

f .  Purchasers  in  good  faith  and  for  present  fair  consideration.-—  This  eaves 
valid  transfer,^**  as  subsection  d  does  valid  liens*  A  purchaser  is  not  in 
good  faith  who  makes  no  effort  to  determine  whether  an  insolvent  may  make 
a  transfer  which  will  not  be  in  violation  of  the  act;  ^^  nor  is  he  ip  good  faith 
if  he  has  knowledge  of  the  insolvent's  insolvency,  or  where  facts  are  shown 
which  place  upon  the  purchaser  the  duty  of  making  inquiries  as  to  the  in- 
solvent's financial  condition,  and  he  falls  tp  make  them,  as  where  the  sale, 
oonsists  of  the  transfer  of  the  entire  stock  of  merchandise  owned  bv  a  retail 
merchant,"®  A  payment  of  a  note  dated  prior  to  the  four  months'  period, 
which  is  immediately  followed  by  bankruptcy,  is  not  in  good  faith  and  for  a 
present  fair  consideration/"^  The  fact  that  a  mortgagee  knew  that  tlie  pro- 
creeds  of  a  mortgage  was  to  be  used  in  the  payment  of  mortgagor's  creditors 
does  not  affect  the  good  faith  of  the  transactioUy  in  the  absence  of  proof  that 
lie  had  cause  to  believe  that. the  mortgagor ,  was  in^olvont"^  If  the  con- 
side>rati6n  is  fair  and  passes  to  the  l^ankrupt  and  goes  i^to  his  estate,  the 
transfear  is  valid,  unless  there  ie  clear  and  convincing  proof  of  fraud.^^     If 


23  Am.  B.  R.  630^  174  Fed.  859;  In  t6  Kay- 
8€r  (C.  C.  A.,  3d  Cir.),  24  Am.  B.  R.  174, 
177  Fed.  383. 

167.  Carter  v.  Qoodykoontz  (D.  C,  Ind.), 
2  Am.  B.  R.  234,  94  Fed.  108;  Johnson  v. 
Wald  (a  C.  A.,  5th  Cir.),  2  Am.  B.  R.  84, 
D3  Fed.  640;  In  re  Steininger  (C.  C.  A., 
5th  Cir.),  6  Am.  B.  B.  68,  107  Fed.  639; 
In  re  Hugill  Mercantile  Co.  (D.  C,  Ohio),. 
:j  Am.  B.  R.  686,  100  Fed.  616;  In  re  KcJ^ 
logg  (Ref.,  N.  Y.),  6  Am.  B..389;  affd.,  7 
Am.  B.  R.  270,  112  Fed.  52;  In  re  Shep-. 
herd  (D.  C,  111.),  6  Am.  B.  R.  725. 

168.  Compare  Tiffany  v.  Lucas,  15  Wall. 
410;  Sedgwick  V.  Wormser,  Fed.  Cas.  12,626; 
Curran  v.  Munger,  Fed.  Cas.  3,487. 

168.  In  re  Moody  (D.  C,  Iowa),  14  Am. 
B.  R.  272,  134  Fed,  628,  holding  that  a 
transfer  of  all  the  bankrupt's  property  to 
u  person  with  knowledge  of  the  bankrupt's 
financial  condition  is  not  in  good  faith.  In 
re  Knopf  (D.  C,  S.  Car.),  16  Am. 3.  R.  432, 
144  Fed.  245.  See  also  Dokken  v.  Page 
(0.  C.  A.,  8th  Cir.),  17  Am.  B.  R.  228,  147 
Fed.  438. 

170.  Matter  of  Rosenberg  (Ref.,  N.  Y.^, 
22  Am.  B,  B.  900.  Sale  in  bulk  sustained 
in  Shelton  v.  Price  (D.  C,  Ala.),  23  Am. 
B.  R.  431,  174  Fed.  891;  In  re  Walden  BroB.- 
Clothing  Co.  (D.  C,  Ga.),  29  Ara.  B.  R.  80, 
199  Fed.  315  (affd.  29  Am.  B.  R.  073),  hold- 
ing that  where  bankrupt  mortjrajred  its  cn- 


tke  stodc  bt  merebaudiBe,  and  then  used  the 
money  received  from  th^, mortgage  to  pay 
three  creditors,  leaving  a  number  -of  its 
creditors  wholly  unprotected,  it  will  be  pre- 
sumed (under  Ga.  Code,  g  32^4)  that  the 
mortgage  was  given  by  bankrupt  with  in- 
tent to  hinder  and  delay  such  unprotected 
creditors,  the  circumstances  being  such  as 
to  have  put  thjs  mortgagee  upon  inquiry 
which,  if  made,  would  have  informed  him 
of  bankrupt's  intention^  and  therefore,  the 
mortgage  is  void.  See  also  In  re  Thweatt, 
(D.  C,  Ga.) ,  29  Am.  B,  R.  84,  affd.  sub  now. 
Johnson  V.  Dismukes  (C.  C.  A.,  5th  Cir.), 
29  Am.  B.  R.  686. 

171.,  Spencer  v.  Kekemoto  (D.  C,  Ha- 
waii), 24  Am.  B.  R.  517. 

172.  In  re  Kullberg  (D.  C,  Minn.),  23 
Am.  B.  R.  758,  176  Fed.  585. 

173.  Vollmer  v.  Plage  (D.  C,  N.  Y.),  26 
Am.  B.  R.  590. 

A  chattel  mortgage  given  upon  the  pay- 
ment of  cash,  which  cash  goes  into  the 
hands  of  the  bankrupt  and  is  used  for  the 
purposes  of  his  estate  and  of  which  his 
creditors  have  the  benefit,  is  a  valid  mort- 
gage under  §  67-e  of  the  bankruptcy  law 
even  if  made  within  four  months  of  the 
filing  of  the  petition,  if  no  actual  fraud  be 
shown.  In  re  Mahland  (D.  C,  N.  Y.).  26 
Am.  B.  R.  81.  As  to  assignment  of  book 
ae(K>!uits  made  by  parol  as  security  for  pur- 
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the  bankrupt  was  aolvent  when  he  transferred  the  'property,  and  there  were 
no  grounds  for  believing  that  an  indebtedness  would  arise  which  would 
embara£6  him,  the  transfer  may  ve  siistained  as  being  in  good  faith,  even  if 
made  to  his  wife,  it  appearing  that  the  property  had  been  acquired  in  part  by 
money  of  the  wife  advanced  to  the  husbahd  in  trust."*  A  new  corporation 
organized  by  the  bondholdera  of  an  insolvent  corporation  to  take  over  the 
assets  of  such  corporation  with  no  provision  made  for  the  payment  of  its 
•debtsj  does  not  take  such  assets  in  good  faith,  or  **  for  a  present  fair  con- 
eideration."  ^'^  If  valid  as  to  the  "  present  consideration  '^  and  void  as  to 
the  remainder  of  the  value  of  the  property  transferred  because  in  fraud  of 
creditors,  the  recovery  will  be  limfted  to  the  part  that  is  void  and  the  re- 
mainder may  be  retained.^^  If  part  of  the  consideration  is  present  and 
made  in  good  faith,  such  a  mortgage  will  be  good  to  that  extent*"  But 
where  there  is  an  entire  absence  of  good  faith,  the  freA  consideration  does 
not  save  the  mortgage ;  it  is  void  even  as  to  that.*'* 

g.  Transfers  and  incnmbraiiees  nftder  State  laws.—  The  last  sentence  of  the 
subsection  is  in  line  with  the  policy  of  the  law.  It  adopts  all  State  laws 
which  interdict  fraudulent  transfers  and  liens,  provided  the  acts  complained 
of  are  within  four  months  of  the  bankruptcy.  Section  70^  i»  broader  and 
applies  the  period  of  limitation  fixed  by  lhe  State  law.  This  sentence  is  of 
little  importance. 

1l  Suits  to  recover  property. — (1)  In  gsnsbax. —  Though  all  fraudulent 

chase  price  of  goods  delivered  prior  to  four  N.  Y.),  26  Am.  6.  R.  590:  In  re  Mahland 

months  period,  see  In  re  Stiger   (D.  C,  N.  (D.  C,  N.  Y.).  26  Am.  B.  R,  81. 

J.),  29  Am.  B.  R.  253.  177.  In  re  Wolf  (D.  C,  Iowa),  3  Am.  B. 

174.  Butcher  v.  Cantor  (D.  C,  N.  Y.),  26  R.  558,  98  Fed.  84;  City  Nat.  Bank  v.  Bruce 
Am.  B.  R.  424.  (C.  C.  A.,  4th  Cir.),  6  Am.  B.  R.  311,  109 

175.  Reorganization  of  corporation  to  Fed.  69,  affg.  In  re  Alverson  (Ref.,  S.  Car.). 
take  assets  of  insolvent  corporation;  pres-  5  Am.  B.  R.  855;  Stedman  v.  Bank  of  Mon- 
ent  consideration, —  Where  a  corporation,  ,  roe  (C.  C.  A.,  8th  Cir.),  9  Am.  B.  R.  4,  117 
organized  to  operate  stone  quarries,  had  Fed.  237.  Compare  also  In  re  Davidson  (D. 
become  insolvent,  and,  within  the  four  C,  Iowa),  5  Am.  B.  R.  528,  109  Fed.  882; 
months,  prior  to  its  adjudication  in  bank-  In  re  Durham  (D.  C,  Md.),  8  Am.  B.  R. 
ruptcy,  a  bondholders'  committee  organized  115,  114  Fed.  750.  See  also  In  re  Sawyer 
a  new  corporation  for  the  purpose  of  trans-  (D.  C,  Mass.),  12  Am.  B.  R.  269,  130  Fed. 
ferring  to  it  by  bill  of  sale  all  the  assets  384,  where  a  chattel  mortgage  given  in  se- 
of  the  quarry  company,  and  such  bill  of  curity  for  the  payment  of  notes  to  a  cer- 
sale  within  such  four  months'  period  was  tain  amount  was  sustained  as  to  the 
given  with  the  intent  to  hinder,  delay  or  amount  actually  loaned  at  the  time  the 
defraud  the  creditors  of  the  quarry  com-  mortgage  was  executed.  In  re  Dismal 
pany,  and  the  new  corporation  did  not  buy  Swamp  Contracting  Co.  (D.  C,  Va.),  1* 
the  property  in  good  faith  or  give  "  present  Am.  B.  R.  175,  135  Fed.  415. 
appropriate  consideration  therefor,"  such  178.  In  re  Hugill  (D.  C,  Ohio),  S  Am.  B. 
transfer  is  null  and  void  under  §  67-e  of  R.  686.  100'  Fed.  616.  See  also  a  case  some- 
the  bankruptcy  act.  In  re  Medina  Quarry  what  analogous,  In  re  Barrett  (D.  C,  N. 
Co.  (D.  C,  N.  Y.),  24  Am.  B.  R.  769,  179  Y.),  6  Am.  B.  R.  48.  Compare  also  In  re 
Fed.  929.  Soudans  Mfg.  Co.    (C.  C.  A.,  7th  Cir.),  8 

176   Jackson  v.  Sodprwick  (D.  C,  "NT.  Y.),      Am.  B.  R.  45,  113  Fed.  804. 
26  Am.  }{.  R.  S30;  Vollmnr  v.  Pla.Gfo   H^  C. 
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traiiflfers  or  incumbraiKseB  are  here  declared  null  and  void  and,  by  §  70-a  (4) 
the  title  to  property  affected  thereby  vests  in  the  truetees,  yet  a  suit  to 
recover  will  often  be  necessary.  This  is  invariably  so,  where  possession  is 
not  in  the  bankrupt.  If  in  his  possession,  it  may  be  reached  summarily.^'* 
Not  so  wheire  a  third  party  is  interested,  save  with  his  consent"*  The  set- 
ting aside  of  a  mortgage  in  which  the  wife  of  the  bankrupt  joined,  to  release 
her  dower,  revives  the  wife's  right  of  dower. **^  lA  payment  of  a  premium 
to  an  insurance  company  upon  an  annuity  poli<»y,  whereby  a  bankrupt  be- 
comes entitled  to  an  annuity  payable  during  life,  may  be  recovered  by  the 
trustee  of  the  annuitant;  such  a  contract  is  wholly  executory  and  the  trustee 
may  elect  to  cancel  it,  and  recover  the  consideration  for  the  benefit  of  cred- 
itors.^ The  trustee  must  proceed  by  suit  in  the  proper  tribunal,^*^  and  show 
facts  l»ingiiig  the  case  within  this  subsection.  What  has  been  said  as  to 
suits  to  set  aside  voidable  preferences  is  largely  applicable  here.^" 

(2)  AMjiNDMENT  OF  1903. —  The  words  added  here  are  the  same  as  those 
added  to  §  60-b  and  §  70-e.  Olearly,  they  refer  to  any  suit  which  may 
be  brought  under  the  subsection,  and  not  merely  to  a  suit  based  on  a  State 
law.  The  meaning  and  purpose  of  the  amendment  have  already  been  dis- 
cus6ed«  The  amendatory  act  has  conferred  jurisdiction  upon  district  courts 
concurrent  with  State  courts  to  set  aside  transfers  made  by  a  bankrupt  within 
the  four  months'  period,  which  are  alleged  to  be  null  and  void  as  to  creditors 
by  a  State  law/^  For  the  time  when  the  amendments  became  operative,  see 
**  Supplementary  -Section  to  Amendatory  Act,"  post. 

i.  Miseellaneons  invalid  transfers  or  incmnbranccg. —  (1)  In  general. — 

The  books  are  already  well  filled  with  precedents.  All  turn  on  their  own 
facts.^**  It  is  impossible  to  deduce  hard  and  fast  rules.  The  more  important 
coses  are  classified  in  the  succeeding  paragraphs. 

179.  See  In  re  DeneU  (D.  C,  Mo.),  i  Am.      13  Am.  B.  R.  33S.  139  Fed.  liOOl,  holding 

B.  R.  60,  100  Fed.  63a,  and  many  cases  that  a  trustee  in  bankruptcy  may  main- 
where  the  remedy  of  contempt  has  been  re-  tain  a  suit  in  equity  in  a  district  court  for 
sorted  to.  an  accounting  of  money  coUected  by  de- 

180.  Bardes  y.  Bank»  178  U.  S.  524,  4  fendants  on  accounts  fraudulently  assigned 
Am.  B.  R.  163.  to  them  by  bankrupts,  althou^  the  face 

181.  Matter  of  Lingafelter  (C.  C.  A.,  6th  value  of  such  accounts  is  known*  to  the  trus- 
€ir.).  24  Am.  B.  R.  6^6.  tee.    As  to  actions  by  trustees  to  set  aside 

18a.  Smith  ▼.  Mutual  Life  Ins.  Ck>.    (C.      fraudulent    conveyances,   see    Schmitt     y. 

C.  Mass.),  24  Am.  B.  R.  514.  176  Fed.  S.  la      Dahl,  11  Am.  B.  R.  826  (Sup.  Ct.,  Minn.), 


188.  See,  generaUy,  under  Sections  Two  Kohout  v.  Chaloupka  (Sup.  Ct.,  Neb.),  11 

and  Twenty-three  of  thkj  work.  Am.  B.  R.  265. 

A  teceiYer  cannot  sue  to  recover  property  186.  For    instance,    In    re    Little    River 

which   has   been    fraudulently   transferred  Lumber  CJo.  (D.  C,  Arl^.),  1  Am.  B.  R.  483, 

by  the  bankrupt.    Frost  v.  Latham  &  Cb.  92  Fed.  685,  and  In  re  Head  (D.  C,  Ark.), 

(D.  C,  Ala.),  25  Am,  B.  R.  313,  181  Fed.  7  Am.  B.  R.  556,  114  Fed.  489;  In  re  Faul- 

866.  haber  Stable  Go.  (C.  C.  A.,  2d  Cir.),  22  Am. 

184.  See    under    Section   Sixty    of    this  B.  R.  381,  170  Fed.  68.    See  also  for  deci- 
irork.  sions   on   this   general   subjects   Harvey    v. 

185.  Johnston  v.  Forsyth  Mercantile  Co.  Smith  (Sup.  Ct.,  Mass.),  7  Am.  B.  R.  497, 
(D.  C.  Ga),  11  Am  B.  R  fifi9.  1'^7  F»vJ.  and  Tn  re  Standard  Laundry  Co.  (C.  C.  A., 
845.     See  McNulty  v.  Feingcld  (D.  C.  Pa.),  9tli  Cir.),  8  Am.  B.  R.  538,  116  FpiL  47G 
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(2)    MOHTGAGBS     TO     SBCUBB     ANT£0£DSNT     DS^BTB, These    ETC    voii"^ 

Where  the  mortgagor  remains  in-  poseession  with  power  to  sell  in  the  usual 
coarse  of  business,  under  a  mortgage  that  contains  no  provisicHu  that  the 
prooeeds  of  sal^  shall  be  applied  upon  the  debt  secured,  the  legal  effect  of 
the  mortgage  is  to  hinder  and  delay  creditors;  and  if  given  within  the  four 
months'  period  is  null  and  void.^  Although  the  mortgage  is  given  to  secure 
a  present  loan,  if  the  money  borrowed  is  to  be  used  in  part  payment  of  ante- 
cedent debts,  the  mortgage  has  been  held  to  be  vo^d.*" 


I    » 


187.  In  re  Ronk  (D.  C,  Ind.),  f  Am.  B. 
R.  31,  111  Fed.  154;  Pollock  v.  Jones  (C. 
C.  A.,  4th  Cir.),  10  Am.  B.  R.  616.  124  Fed. 
163  (affg.  9  Am.  B.  R.  262);  Farmers' 
Bank  v.  Carr  &  Co.  (C.  C.  A.,  4th  Cir.),  11 
Am.  B.  R.  733,  127  Fed.  690;  la  re  Hill 
(D.  C,  Cal.),  15  Am.  B.  R.  499,  140  Fed. 
984;  Matter  of  Hutchinson  Go.  (Ref., 
Mich.),  14  Am.  B.  R.  51S;  Morgan  v.  First 
Nat.  Bank  (C.  C.  A.,  4th  Cir.),  16  Am.  B.  R. 
639,  145  Fed.  466.  Compare  In  re  Wolf  (D. 
C,  Iowa),  3  Am.  B.  R.  558,  98  Fed.  S4,  and 
Sabin  y.  Camp  (D.  C,  Or  eg.),  3  Am.  B.  R. 
578,  98  Fed.  974. 

Mortgage,  wken  inyalid. —  But  a  transfer 
or  mortgage  made  by  an  adjudged  bank- 
rupt, to  secure  a  pre-existing  debt,  within 
four  months  of  the  filing  of  the  petition, 
is  not  void,  under  section .  67-e,  unless  it 
was  either  made  with  the  intent  on  his 
part  to  hinder,  delay  or  defraud  his  cred- 
itors, or  some  of  them,  or  is  held  void' as 
against  his  creditors  by  the  laws  of  the 
jurisdiction  in  which  the  property  is 
situated.  Coder  v.  Arts  (C.  C.  A.,  Sth 
ar.),  18  Am.  B.  R.  513,  152  Fed.  943,  modi- 
fying 16  Am.  B.  R.  5S8,  affd.  213  U.  8.  223, 
32  Am.  B.  R.  1. 

Chattel  mortgage  bf  corporation  organ- 
ised to  take  orer  tmsineM  of  bankrupt;  lack 
of  present  consideration. —  Where  a  credi- 
tor, with  knowledge  that  a  bankrupt  had 
made  various  transfers  of  his  property  to 
his  wife,  received  stock  in  a  corporation 
formed  to  take  over  bankrupt's  business 
and  which  was  at  all  times  insolvent,  and 
subsequently  turned  back  the  stock,  taking 
in  part  payment  therefor  afthattel  mort- 
gage upon  assets  of  the  corporation,  such 
mortgage  was  invalid,  the  evidence  failing 
to  establish  that  the  crditor  had  ever  pur- 
chased the  stock  for  a  present  consideration 
or  advanced  money  thereon  as  claimed.  In 
re  Levine  (D.  C,  N.  Y.),  28  Am.  B.  R.  481. 

188.  Egan  State  Bank  v.  Rice  (C.  C.  A., 
Sth   (  ir.),  9   Am.  B.  R.  437.  119  Fod.   107; 


Zartman  y.  National  Bank,  16  Am.  B.  R. 
152,  109  N.  Y.  App.  Div.  406;  Skilton  ▼. 
Codfngton,  1.5  Am.  B.  R.  810,  1S5  N.  Y. 
80,  77  N.  E.  790;  In  re  Marine  Construc- 
tion &  Dry  Dock  Co.  (D.  C,  N.  Y.),  14  Am. 

B.  R.  466,  135  Fed.  921;  Dodge  v.  Norlin 
(C.  0.  A.,  Sth  Cir.),  13  Am.  B.  R.  177,  133 
Fed.  363;  In  re  Standard  Telephone  &  Elec- 
tric Co.  (D.  C,  Wis.),  19  Am.  B.  R.  491.  157 
Fed.  106;  In  re  Herman  (D.  C,  Iowa).  31 
Am.  B.  R.  243. 

Mortgage  to  secure  prior  advances.^ 
Where  bankrupt  gave  to  a  bank  a  mortgage 
to  secure  prior  advances  which  had  been 
made  under  an  agreement  to  give  such  se- 
curity and  it  plainly  appeared  that  bank- 
rupt, who  was  then  knowingly,  hopelessly 
insolvent,  had  determined,  days  before  he 
gave  the  mortgage,  to  abscond  and  leave 
his  creditodns  unpaid,  except  as  secured,  the 
mortgage  constituted  a  transfer  to  hinder, 
delay  and  defraud  creditors,  and,  there  be- 
ing no  **  present "  consideration,  it  was  void. 
notwithstanding  that  the  mortgagee  might 
have  acted  in  good  faith.    In  re  Thomas  (D. 

C,  N.  Y.),  29  Am.  B.  R.  945. 
Mortgagi  on  shifting  stock  of  mercfaan* 

dise.-*A  chattel  mortgage  given  by  a  baoR- 
nipt  on  a  stock  consisting  of  wines,  liquors 
and  cigars,  etc.,  which,  with  the  knowledge 
of  the  mortgagee,  were  bought  and  sold  and 
dealt  in  from  day  to  day  in  the  usual  course 
of  trade,  all  of  the  proceeds  being  retained 
by  the  bankrupt  and  no  part  being  turned 
over  to  the  mortgagee,  i«  invalid.  In  re 
Noethen  (C.  C.  A.,  2d  Cir.),  29  Am.  B.  B. 
234,  affg.  27  Am.  B.  R.  910,  195  Fed.  573. 

189.  Jn  re  Pease  (D.  €.,  Mich.),  12  Am. 
B.  R.  66,  129  Fed.  446;  In  re  Butler  (D. 
a,  Ga.),  9  Am.  B.  R.  539,  120  Fed.  100; 
In  re  Soudans  Mfg.  Co.  (C.  C.  A.,  7th  Cir.), 
8  Am.  B.  R.  45.  113  Fed.  804;  In  re  Her- 
sey  (D.  C,  Iowa),  22  Am.  B.  R.  763,  171 
Fed.  998;  Matter  of  Schacht  Motor  Car 
Co.  vD.  C,  Cal.),  31  Am.  B.  R.  624. 
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(S)  Chattsx  MOBTOAQCBs. —  Here  tihe  ea^eB  ore  quite  numeroud  and  in 
each  instance  turn  upon  the  requirements  of  the  State  law.^  Any  chattel 
mortgage  whidi  t^s  ineffectual  as  against  creditors  under  the  law  of  the 
State  of  the  transaction,  is  ineffectual  as  against  the  bankrupt's  trustee."^ 


190.  In  re  Adftma  (Ref.,  Mich.),  2  Am. 
B.  R.  415;  In  re  Leigh  (Bef.,  Col.),  Z  Am. 
B.  R  606;  Stroud  v.  McDaniel  (G.  C.  A., 
4th  Cir.),  5  Am.  B.  R.  695,  106  Fed.  493; 
In   re  Shirley   (C.  C.  A,  6th  Cir.),  7  Am. 

B.  R.  299,  112  Fed.  301;  In  re  Platts  (D. 

C,  S.  Dak.),  6  Am.  B.  R.  568,  110  Fed. 
126;  In  re  Ronk  (D.  C,  Ind.)  7  Am.  B.  R. 
31^  111  Fed.  154;  In  re  Pekin  Plow  Co.  <C. 
C.  A.,  Sth  Cir.),  7  Am.  B.  R.  369,  112  Fed. 
308;  In  re  Soudana  Mfg.  Co.  (C,  C.  A.,  7th 
Cir.),  8  Am.  B.  R.  45.  113  Fed.  804;  Dodge 
V.  Norlin  (C.  C.  A.,  Sth  Cir.),  13  Am.  B.  R. 
177,  133  Fed.  363;  Bank  of  DiUon  v.  Mur- 
chison  (C.  C.  A.,  4th  Cir.),  31  Am.  B.  R. 
740.  As  to  binding  effect  of  State  law  and 
decisions,  <?ompare  In  w  Hull  (D,-  C,  Vt.), 
8  Am.  B.  R.  302,  115  Fed.  858,  with  In  re 
Jo9eph8on  (D.  C,  Ga.),  8  Am.  B.  R.  42d, 
111  Fed.  404.  The  latter  case  is  thought 
the  more  reliable. 

The  YAlidity  of  a  mortgage  is  a  locaj 
question,  and  the  decisions  of  the  State 
courts  will  control.  In  re  Hickerson  (D. 
C,  Idaho),  20  Am.  B,  R.  682,  688,  162  Fed. 
345;  In  re  Harnden  (D.  C,  N.  Mex.),  29 
Am.  B.  R.  507. 

A  biU  of  sale  executed  by  a  corporation 
wliil^  it  is  insolvent,  to  secure  a  Ifti^^,  is 
invalid  under  this  section.  In  re  Arkonia 
Fabric  Mfg.  Co,  (D.  C,  Pa.),  1&  Am.  B.  R. 
470,  151  Fed.  914. 

191.  In  re  First  National  Bank  of  Can- 
ton (C.  C.  A.,  6th  Cir.),  14  Am.  B.  R.  180, 
135  Fed.  62;  In  re  Birck  &  Co.  (C.  C.  A., 
7th  Cir.),  15  Am.  B.  R.  694,  142  Fed.'  438, 
holding  that  under  the  Illinois  statute  a 
chattel  mortgage  is  void  as  iigainst  the 
mortgagor's  trustee,  where  such  mortgage 
was  given  to  secnre  notes  containing  no 
mention  upon  their  face  that  the^  were 
secured  by  an  instrument  in  the  form  of 
a  chattel  mortgage.  In  re  Shaw  fD.  C, 
Me.),  17  Am.  B.  R.  196,  146  Fed.  243;  In 
re  Chadwick  (D.  C,  Ohio),  15  Am.  B.  R. 
528,  140  Fed,  674. 

Sale  of  mortgaged  property  without  ae- 
coiistiiig  for  proceeds. —  Where,  bankrupt 
who  had  giyen  a  chattel  mortgage  on  a 
stock  of  gooihi  to  a  bankrupt  was,  with  the 
knowl'-'gc  of  the  mortgagee,  permitted  to 


sell  the  goods  and,  having  deposited  the 
proceeds  in  the  bank,  to  use  them  for  his 
own  benefit  and  in  the  purchase  of  new 
merchandise,  with  no  understanding  that 
the  proceeds  should  be  reinvested  and  the 
mc|rtgage  lien  attach  to  the  goods,  so  pur- 
chased, and,  although  many  times  the  mort- 
gage indebtedness,  in  goods,  were  sold  and 
the  proceeds  so  deposited,  only  a  small  pay- 
ment was  nuule  to  the  bank  and  no  account 
rendered  of  the  disposition  of  the  proceeds, 
the  transaction,  under  the  law  of  South 
Dakota,  constituted  a  legal  fraud  which 
voided  the  mortgage  as  against  bankrupt's 
creditors.  In  re  Geiver  (D.  C,  S.  Dak.), 
28  Am.  B.  R.  413. 

Validity  of  ohattel  mortgage  as  to  cred- 
iters  extending  credit — A  trustee  in  bank- 
ruptcy takes  the  property  of  the  bankrupt 
subject  to  all  the  rights,  claims  and  equi- 
ties that  have  been  impressed  upon  it  in 
the  hands  of  the  bankrupt,  and  the  validity 
of  such  rights,  claims  and  equities  is  to  be 
determined,  in  the  absence  of  Federal  stat- 
ute, by  the  local  law  as  evidenced  by  the 
decisions  of  the  State  courts.  A  chattel 
mortgage  was  given  September  30th,  1909, 
but  not  recorded  until  March  9th,  1910. 
In  A^gust,  1910,  the  mortgagor  was  ad- 
judged a  bankrupt.  It  appeared  that 
certain  persons  became  creditors  between 
the  date  of  execution  and  of  recording  the 
mortgage.  Held,  that  the  trustee  in  bank- 
ruptcy took  subject  to  the  rights,  claims 
and  equities  existing  against  the  bank- 
rupt's property,  the  Validity  of  which  was 
to  be  determined  by  the  local  (Missouri) 
statute;  that,  in  Missouri,  an  unrecorded 
chattel  mortgage  is  Told  as  to  creditors  ex- 
tending credit  to  the  mortgagor  between 
the  time  of  giving  the  mortgage  and  the 
date  of  recording,  and  that  the  superior 
equity  of  such  creditors  follows  the  prop- 
erty into  the  hands  of  the  trustee  fn  bank- 
ruptcy. In  re  Wade  (D.  C,  Mo.),  26  Am. 
B.  R.  169. 

Right  of  trustee  to  take  advantage  of 
invalidity. —  Prior  to  bankruptcy,  the  bank- 
rupt had  giTHi  to  his  father*in-law  a  chat* 
tel  mortgage  oorvering  tools,  fumitcv^ 
personal  property,  etc.,  of  every  kind.    H* 
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If  a  bankrupt  purchases  property  subject  to  a  chattel  mortgage,  his  trusts 
cannot  attack  the  mortgage  because  not  filed  as  required  by  statute;  the 
bankrupt  received  the  property  subject  to  the  lien,  and  his  trustee  cannot 
avail  himself  of  the  remedies  afforded  the  creditors  of  the  original  mort- 
gagor.^^' Cases  where  the  validity  of  conditional  sales  has  been  attacked  are 
also  cited  here.^*^.  So  also  where  a  pledge  of  collateral  has  been  called  in 
question.^*** 

(4)  VoLUNTAJBY  SETTLEMENTS. —  Theso  are  avoided  in  terms  by  the 
English  law.  We  have  no  similar  provision,  but  judicial  construction  ha? 
made  our  rule  substantially  the  same.  If  made  by  an  insolvent  husband  to 
his  wife  they  are  held  void.^^^  No  matter  how  devious  the  method,  if  the 
wife  gets  the  property  from  an  insolvent  husband  without  consideration, 
intent  will  be  presumed  and  the  transfer  be  set  aside.^^  Similarly,  trans- 
fers to  other  relatives  are  suspicious  and  require  proof.^^  But  if  a  transfer 
be  made  in  good  faith  to  a  wife,  in  consideration  of  her  release  of  her 
inchoate  dower  right,  it  is  valid.*** 

(5)  GsNEBAL  ASSIGNMENTS* — Voluntary  general  assignments,  whether 
with  or  without  preferences,  are  legal  frauds^  and  therefore  voidable.  The 
cases  are  already  numerous,*®^  and  establish  a  doctrine  not  always  recognized 


Was  at  the  time  running  »  small  »tore  and 
his  stock  of  merchandise,  covered  bj  the 
mortgage,  was  sold  from  time  to  time  as 
his  own  and  the  proceeds  used  primarily 
for  the  support  of  the  bankrupt's  family, 
though  occasional  payments  were  made 
upon  the  mortgage  but  no  account  of  sales 
was  kept,  and  the  mortgagee  made  no  ob- 
jection to  the  disposition  made  of  the  pro- 
ceeds. Held,  that  the  mortgage  was  in- 
Valid  as  to  any  of  the  property,  as  against 
the  general  creditorsi  and  that  the  trustee 
in  bankruptcy  might  take  advantage  of 
such  invalidity.  In  re  Hartman  (D.  C, 
N.  Y.),  JJ6  Am.  B.  R.  76. 

198.  In  re  Columbia  Fireproof  Door  & 
Trim  Co.  (D.  C,  N.  Y,),  21  Am.  B.  R.  714, 
168  Fed.  159. 

198.  In  re  Klingaman  (D.  C,  Iowa),  4 
Am.  B.  R.  254,  101  Fed.  601;  In  re  How- 
land  (D.  C,  N.  Y.),  6  Am,  B.  R.  495,  109 
Fed.  869;  In  re  Tatem  (D.  C,  N.  Oar.),  6 
Am.  B.  R.  426,  110  Fed.  519;  In  re  Sewell 
(D.  C,  Ky.),  7  Am.  B.  E.  133,  111  Fed. 
791;  In  re  Garcewich  (C.  C.  A.,  2d  Cir.), 
S  Am.  B.  R.  149,  115  Fed.  87. 

194.  Chattanooga  Nat.  Bank  v.  Rome 
Iron  Co.  (D.  C,  Ga.),  4  Am.  B.  R.  441,  102 
Fed.  755;  In  re  Cobb  (D.  C,  N.  Car.),  3 
Am.  B.  R.  129,  96  Fed.  821;  Casey  v. 
Cavaroc,  96  U.  S.  46T;  Clark  v.  Iselin,  21 
Wall.   360;    Adams  v.   Nat.   Bank,  2   Fed. 


174;  Davie  t,  B.  R.  Co.»  Fed.  Gas.  3,648: 
In  re  OrinnelU  Fed.  Cajs.  5,829. 

195.  In  re  Skinner  (D.  C,  la.),  3  Am. 
B.  R.  163,  97  Fed.  190;  In  re  Grabs  (Ref., 
Ohio),  1  Am.  B.  R.  465;  Kehr  v.  Smith. 
20  Wall.  31;  Sedgwick  v.  Place,  Fed.  Cas. 
12,622;  Pratt  v.  Curtis,  Fed.  Cas.  11,375; 
Antrim  v.  Kelly,  Fed.  Cas.  494. 

19e.  In  re  Smith  (D.  C,  Ga.),  3  An. 
B.  R.  95,  100  Fed.  795;  In  re  Eldred,  Fed. 
Caa.  4,328.  Compare  In  re  Teter  (D.  C. 
Va. ) ,  23  Am.  B.  R.  223,  173  Fed.  798,  affd. 
24  Amu  B.  R.  242;  Phillips  v.  KleinmaB 
(Pa.  Com.  Pleas,  Alleg.  Co.),  23  Am.  B. 
R.  266. 

197.  In  re  Johann,  Fed.  Cas.  7,331. 
Compare  Adams  v.  Collier,  122  U.*  S.  382. 

198.  In  re  Porterfield  (D.  C,  W.  Va.), 
15  Am.  B.  R.  11,  138  Fed.  192;  In  re 
Orandy  (D.  C,  S.  Car.),  17  Am.  B.  R.  2W, 
146  Fed.  318. 

19a  West  Co.  V.  Lea,  174  U.  &  590,  2 
Am.  B.  R.  463;  Davis  v.  Bohle  (C.  C.  A., 
8th. Cir.),  1  Am.  B.  R.  412,  92  Fed.  325, 
affg.  In  re  Sievers  (D.  C,  Mo.),  1  Am. 
B.  R.  117,  91  Fed.  366;  In  re  Gutwillig 
(D.  C,  N.  Y.),  1  Am.  B.  R.  78,  90  Fed. 
475;  affd.,  8.  c,  1  Am.  B.  R.  388,  92 
Fed.  327 ;  In  re  Gray,  3  Am.  B.  R.  647.  47 
N.  Y.  App.  Div.  564;  Globe  Ins.  Co.  v. 
Cleveland  Ins.  Co.,  Fed.  Cae.  6,486;  Boese 
V.  King,  108  U.  S.  379;  Detroit  Trust  Co. 
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under  the  former  laws.     The  legal  effeet  of  a  general  assignment  is  con- 
sidered elsewh^e.^^ 

j.  Ftactiee* — If  the  property  may  be  reeovered  sununarily,  a  petition, 
duly  verified,  will  usually  be  enough  to  secure  the  order  to  show  cause.  It 
should  show  facts  bringing  it  within  the  terms  of  some  of  the  subsections 
of  this  section.^^^  If  the  banl^rupt  or  his  agent  who  is  in  possession  refuses 
to  deliver  the  ptroperty,  qoiit^mpt  proceedings  may  be  brought.  In  cases 
where  a  suit  is  necessary,  it  must  be  for  either  the  property  or  its  value,  and 
in  accordance  with  the  Xules^.  and  piraetiee  of  >  the  Gooflrt  wibere  l^ought. 
The  trustees  should  not,.>oWjever,  bring  such  a  suit  without  obtaining  a 
direction  to  that  effect  by  the  ireleire^  in  charge.^ 

VL  imS  TB&qTTQH  hMGAL  PROCEEPJN 68. 

a.  In  general.-^  Subsections  €  and  /  both  relate  to  liens  obtained  through 
legal  proceedings.  Subitection  c  relates  to  liens  obtained  in  suits  or  pro- 
ceedings  at  law  or  in  equity  ji^inst  the  bankrupt,  begun  within  the  four 
months'  period.  Such  liens  are  nullified,  or  if  the  nullifieation  would 
work  an  injury  to  the  bankrupt  estate,  they  may  be  preserved  for  the 
benefit  of  the  estate,  and  the  trustee  may  be  subrogated  to  the  rights  of  the 
holder  of  the  lien,  and  be  empowered  to  perfect  and  enforce  the  same.  Sub- 
section /  nuUifiea  all  liens  obtained  through  legal  proceedings  '^  against  a 
person  who  is  insolvent,"  which  are  perfected  within  the  four  months'  period. 
The  property  subject  thereto  passes  upon  the  bankruptcy  of  such  person  to 
his  trustee.  The  court  may  also  preserve  such  liens  for  the  benefit  of  the 
estate.  Bona  fide  purchasers  are  protected  imder  this  subsection.  The 
provisions  of  this  subsection  are  not  limited  to  the  annulment  of  liens  on 
property  that  passes  to  the  trustee ;  it  is  general  and  sweeping  and  applies 
to  all  liens  acquired  through  legal  proceeding  during  the  four  months' 
period,  on  all  property  of  the  bankrupt,  including  exempt  property.*^ 

b.  Comparative  legidatiou. —  The  wide  gulf  between  the  former  and  the 
present  law  here  needs  little  comment.    Then,  as  has  been  said,  6nly  attach- 


V.  Pontiao  8av.  Bank,  (a  C.  A.,  Sibh  Cir.), 
27  Am.  B.  R.  881. 

A  geneial  aasipuasiity  eteu  tiuragh  with* 
out  pr^erences,  is  now,  if  made  within 
four  moaths  of  the  filing  t)f  the  petition, 
a  eonetructive  fraud  on  the  bankruptcy 
act.  Cohen  v.  American  Surety  Ca,  20  Am. 
B.  R.  65,  72,  192  N.  Y.  297;  Bichholz  ▼. 
Polack  (N.  Y.  App.  Div.),  26  Am.  B.  R. 
243. 

300.  See  under  Sections  Three  and 
Twenty^lbxee  of  this  work. 

sot.  Attegations  in  ptoadings.— For  in- 
stance, in  the  case  of  McNuHy  v.  Wiesen 
(D.  C,  Pa.),  12  Am.  B.  R.  841,  lao  Fed. 
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1,013^  it  waa  k^d  that  an  aUegation  in  an 
answer  that  the  purchase  of  hook  accounts 
was  made  without  intent  on  the  part  of 
the  defendants  to  delay,  hinder  and  de- 
fraud the  bankrupt's  creditors,  or  any  of 
them,  is  not  impertinent,  for  the  reason 
that  under  subsection  e  the  defendants  are 
required  to  show  that  they  were  purckasen 
in  good  f!aith  and  for  a  present  fair  con- 
sideration. See  also  Johnston  v.  Forsyth 
Mercantile  Co.  (D.  C,  Ga.),  11  Am.  B.  R. 
469«  127  Fed.  845. 

aoa.  See  alsot,  generally,  under  Sections 
Thl«e,  Twenty-three  and  Sixty  of  this  woi^ 

208.  In  re  Forbes    (G.  C.  A.,  0th  Cir.), 
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ment  liens  were  dissolved.  Now  all  liens  through  legal  proceedings  share 
the  same  fate.  Thus,  the. subsections  under  discussion  are  in  harmony  with 
the  so-called  "  passive  "  act  of  bankruptcj^  and,  with  it,  establish  a  new 
class  of  constructive  frauds  resulting  from  what  we  have  been  wont  to  think 
justifiable  foresight.  This  is  the  high-water  mark  of  bankruptcy  jurispru- 
dence both  in  England  and  the  United  States.  The  change  is  so  marked  that 
the  constitutionality  of  the  clause  has  been  attacked,  though  unsuccess- 
fully.^^ 

0.  Oonfusioii  conoeming  subs,  c  and  subs.  f. —  A  question  much  discussed 
•early  in  the  administration  of  the  law  was  whether  subsection  /  applied  to 
voluntary  bankruptcies.  Some  cases  held  that  it  did  not.*^  The  great 
weight  of  authority,  however,  is  that  both  subsections  may  refer  to  either 
voluntary  or  involuntary  cases.^^  The  courts  were  at  first  also  much  con- 
fused by  two  subsections  with  apparently  the  same  purpose,  yet,  while  in- 
consistent in  part,  at  the  same  time  overlapping.  This  confusion  is  not  now 
important  Subsection  /  seems  to  cover  in  general  terms  almost  every  lien 
specifically  declared  voidable  in  subsection  c,  as  well  as  many  more.  Besides, 
it  oecurs  later  in  the  law  and,  having  been  inserted  while  the  bill  was  in 


26  Am.  B.  R.  355.  See  discussion  under 
Section  Six  of  this  work,  sub-title  ^^  Bw- 
^mptions  out  of  incumhered  property" 

204.  Bankr. -Act,  §  3-a(3). 

205.  In  re  Rhoads  (D.  C,  Pa.),  3  Am. 
B.   R.   380,   98  Fed.  390. 

206.  Voluntary  bankruptcies.**- In  the 
case  of  In  re  DeLue  (D.  C,  Mass.),  1  Am. 
B.  R.  387,  91  Fed.  510,  it  was  held  that 
where  an  attachment  of  the  property  of  a 
voluntary  bankrupt  had  been  made  by 
virtue  of  a  precept  issued  within  four 
months  prior  to  the  filing  of  the  petition 
or  in  a  suit  that  was  commenced  a  year 
before  the  filing  of  the  petition  the  lien  of 
attachment  was  not  destroyed  by  an  ad- 
judication of  the  petitioner  in  bankruptcy 
on  the  ground  that  the  case  falls  within 
section  67-e,  and  the  provisions  of  section 
^7-f,  being  limited  to  voluntary  bank- 
ruptcy, have  no  application.  This  emae 
was  followed  by  In  re  Easley  (D.  C,  Va.), 

1  Am.  B.  R.  715,  93  Fed.  419,  where  prop- 
«rty  had  been  levied  upon  by  an  execution 
issued  upon  a  judgment  prior  to  the  stat- 
utory four  months,  and  also  by  the  case  of 
In  re  O'Connor,  96  Fed.  943. 

207.  In  re  Friedman  (Ref.,  N.  Y.),  1 
Am.  B.  R.  510;  Peck,  etc.,  Co.  v.  Mitchell, 
95  Fed.  258;  In  re  Fellerath  (D.  C,  Ohio), 

2  Am.  B.  R.  40,  95  Fed.  121;  In  re  Rhoads 
(D.  C,  Pa.),  3  Am.  B.  R.  380,  98  Fed. 
399;  In  re  Dobson  (D.  C,  111.),  3  Am. 
B.  R.  420,  8  Fed.  86;  In  re  Lesser  (D.  C, 


N.  Y.),  3  Am.  B.  R.  815,  100  Fed.  433; 
In  re  Kemp  (D.  C,  Col.),  4  Am.  B.  R. 
242,  101  Fed.  689;  Brown  v.  Case  (Sup. 
Jud.  CU,  Mass.),  6  Am.  R  R.  744,  61  X. 
E.  279;  In  re  Benedict,  37  N.  Y.  Misc. 
230,  8  Am.  B.  R.  463;  Mohr  v.  Mattox 
(Sup.  €t.,  Oa.),  12  Am.  B.  R.  330;  Hc- 
Kenney  v.  Cheney  (Sup.  Ct,  Ga.),  11  Am. 
B.  R.  54,  in  which  case  the  court  expressly 
dissented  from  the  holding  of  Jndf^e 
Thomas  in  the  case  of  In  re  O'Connor,  95 
Fed.  943,  and  held  that  a  proper  construe 
tion  of  subsection  /  requires  the  holding 
that  it  is  applicable  to  both  cases  of 
voluntary  and  involuntary  bankruptcy. 
Mencke  v.  Rosenberg,  9  Am.  B.  R.  323,  202 
Pa.  St  131. 

Liens  obtained  by  judgment  notes  which 
gave  the  holder  the  power  of  attorney  to 
enter  up  judgment  were  considered  to  be 
annulled  and  rendered  void  by  the  adjudi* 
eation,  where  the  notes  had  been  given 
bef6re  the  statutory  period,  or  the  entry 
of  the  judgment  had  been  made  within  that 
time.  lu  re  Richards  (C.  C.  A.,  7th  Cir.), 
3  Am.  B.  R.  145,  96  Fed.  935.  So,  in  the 
case  af  In  re  Higgins  (D.  C,  Ky.),  3  Am. 
B.  R.  364,  97  Fed.  775,  an  attachment  is- 
sued within  four  months,  though  the  case 
in  which  the  attachment  was  issued 
was  begun  long  before,  was  annulled.  ^ 
also  In  re  Vaughan  (D.  C,  N.  Y.>,  3  Am. 
B.  R.  362,  97  Fed.  660,  in  which  fflsny 
cases  are  collected. 
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conference  oammittee  of  the  two  HooBes  of  GougreBe,  thus  represents,  as 
it-  were,  the  last  word  of  the  framers  of  the  statute.^  It,  therefore,  is  now 
nsuall J  relied  on. ;  subaeotiou  c  is  important  only  in  those  rare  instances  where 
subsection  /  does  not  apply. 

d.  When  subs,  c  applies. —  The  element  of  insolyemej  at  the  time  of  the 
lien  not  always  being  essential  under  subsection  c,  as  under  subsection  /, 
cases  where  this  matter  is  in  doubt  will  often,  if  possiblei,  be  brought  within 
the  former.  This  distineton  is  not  important  whare  the  facts  bring  the 
alleged  lien  within  subdivisions  c  (1)  or  c  (2).  Still,  lieos  may  be  obtained 
through  legal  proceedings  which  amount  to  a  fraud  on  the  act  irrespeotiye  of 
insolvency.  In  that  event,  while  such  cases  will  be  rare,  subsection  e,  and 
not  its  companion,  applies.  The  distinction  between  *'  void  "  and  *'  voidable," 
in  the  respective  subsections,  is  not  important  Several  of.  the  dausea  mak- 
ing up.  subsection  c  ha>ve  been  considered  elsewbere.^^  The  phrase  ^'  in  firaud 
of  the  provisions  of  the  act"  comes  from  the  law  of  1867.^  It  means, 
in  brief,  any  act  intended  to  disturb  or  restihing  in  k  disturbance  of  that 
equili-lNrium  between  creditors  of  the  same  class  which  is  tbe  basic  princ^>le 
of  all  bankruptcy  laws.  Illustrative  cases  under  the  former  law  will  be 
found  in  the  foot-note."*  The  concluding  clause  of  subsection  c  is  doubtless 
expressive  of  the  law.  It  extends  to  Hens  through  legal  procpedings  *^  the 
rule  of  subrogation  stated  in  subsection  i.  The  fact  that  to  be  voidable  under 
subsection  c  a  liem  must  arise  in  a  proceeding  begun  within  the  four  months' 
period  should  also  be  noted. 

c.  Insolvency  essential. —  Here  the  distinction  between  liens  through  legal 
proceedings  and  other  liens  has  already  been  pointed  out  None  of  the 
former  are  dissolved  by  bankruptcy  unless  the  Henee  was  insolvent  at  the 
time."*  If  the  lien  consists  of  an  attachment  levied  within  four  months  of 
*the  adjudication,  the  solvency  of  the  bankrupt  at  the  time  the  levy  was  made 
does  not  save  the  lien;  the  adjudication  is  conclusive  as  to  the  insolvency  of 
the  debtor.*"* 


208.  See  In  re  Tune  (D.  D.,  Ala.),  8  Am. 

B.  R.  285,  115  Fed.  906. 

Whereyer  there  is  any  inconsistency 
between  the  provisions  of  paragraphs  c  and 
/,  the  latter  controls  and  supersedes  the 
former  under  the  well-known  rule  of  stat- 
utory construction,  as  the  last  statement 
of  the  legislative  will.     In  re  Rhoades   (D. 

C,  Pa.),  3  Am.  B.  R.  380,  98  Fed.  399. 
aiO.  For  instance,  "Within  four  months 

prior  to  filing  the  petition,"  "  Reasonable 
cause  to  believe  that  the  defendant  was 
insoh'ent,"  "  In  contemplation  of  bank- 
ruptcy,"   *' Obtained    or    permitted "    and 


"  Insolvency  "  have  been  considered  in  the 
discussion  under  Section  Sixty  of  this  work. 

211.  Act  of  1857,  9  35,  R.  S„  {  5128. 

212.  Wagner  v.  Hall,  16  Wall.  584; 
Buchanan  v.  Smith,  IS  Wall,  277;  Toof  v. 
Martin,  13  Wall.  40. 

213.  In  re  Moore  (D.  C,  Vt.),  6  Am.  B. 
R.  175,  107  Fed.  234;  In  re  Higgins  (D.  0., 
Ky.),  3  Am.  B.  R.  364,  97  Fed.  77>5. 

214.  Simpson  v.  Van  Etten  <D.  G.,  Pa.), 
6  Am.  B.  R.  204,  108  Fed.  199;  Keystone 
Brewing  Go.  y.  Schermer  (Pa.  Sup.  Gt.),  31 
Am.  B.  R.  279.  For  definition  of  "  insolr- 
ent,"  see  Bankr.  Act,  1  (15). 

214a   Insolvency   when   attachment   was 
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f.  Four  sLonthfl  priar  to  the  iiling  of  the  petitioii.— LienB  througli  legal 
proceedings  aequired  mare  than  four  months  before  the  bankruptcy  are  not 
affeoted.^^  This  section  has  no  application  to  judgments,  levies,  attachments^ 
or  other  liens  obtained  after  the  filing  of  a  volimtary  petition  in  bank- 
ruptcy ;  ^^  nor  does  it  affect  the  claim  of  a  sheriff  for  fees  f ot  sehrices  rendered 
prior  to  bankruptcy  on  an  execution  levied  within  the  four  months'  period."' 
Where  a  valid  lien  has  been  secured  more  than  four  months  prior  to  the 
btoikruptcy,  proceedings  to  enforce  the  same  do  not  conflict  with  the  bank- 
ruptcy law,  amd  may  be  instituted  and  prosecuted  to  the  end.***  When  the 
question  is  one  of  hours,  only  whole  days  are  counted.^^^  But  it  id  the  accrual 
of  the  lien,  not  the  entry  of  a  judgment  ^ot  amounting  to  a  lien,  from  which 
the  time  runs.^  If  the  lien  exists  from  the  date  of  the  summons,  the  lien 
does  not  accrue  as  against  the  defendant's  trustee  if  the  summons  was  seired 
within  the  four  months'  penriod*'*^  The  effect  where  the  lien  is  inchoate 
before  die  four  months'  period  and  does  not  become  fixed  until  followed  bv 
a  judgment  within  tiie  period  is  considered,  past. 

g,  Uitcellaiieooi  invalid  liens  through  legal  proceediiq;!. —  (1)  Bt  jtmo- 

MENT  AND  EXECUTION.—  An  important  distinction  must  be  noted  here.    A 


levied    immaterial. —  SubdiTUion    "  c  " 


of 


section  67,  declaring  in  effect  that  a  lien 
acquired  by  attachment  shall  be  dissolved 
by  the  adjudication  if  it  appear  that  such 
lien  was  obtained  and  permitted  while  the 
defendant  was  insolvent  and  that  its  exist- 
ence and  enforcement  will  work  a  prefer- 
ence, is  repugnant  to  the  provisions  of  sub- 
division **  f "  of  said  section,  whereby  all 
attachments  levied  against  a  person  insolv- 
ent at  any  time  within  the  four  months' 
period  are  deemed  hull  and  void  in  case  ad- 
judication is  had|  and  the  latter  provisionB 
will  prevail,  so  that  an  attachment  levied 
within  four  months  prior  to  the  filing  of  the 
petition  is  rendered  null  and  void  by  bank- 
rupt's adjudication,  and,  the  question  of 
bankrupt's  insolvency  within  that  period 
being  determined  by  the  adjudication,  his 
insolvency  at  the  time  the  attachment  was 
k'vied  is  immaterial.  Cook  v.  Robinson  (C. 
C.  A.,  9th  Cir.),  28  Am.  B.  R.  182.  See  also 
In  re  Richards  (C.  C.  A.,  7th  Cir.),  3  Am. 
B.  R.  145,  96  Fed.  935,  37  C.  C.  A.  634. 

216.  In  re  Bhiniberg  (D.  C,  Tenn.),  1 
Am.  B.  R.  633.  94  Fed.  473;  Fairlamb  v. 
Smedley  Const.  Co..  36  Pa.  Super.  Ct.  17, 
22  Am.  B.  R.  824. 

216.  In  re  Kngle  (D.  C,  Pa.),  5  Am.  B. 
11.  372,  105   Fed.  893. 


217.  Matter  of  Sebmidt  &  Co.  (0.  C.  A. 
2d  Cir.),  21  Am.  B.  R.  593,  165  Fed.  1,006. 

218.  In  re  Koslowski  (D.  C,  Pa.),  IS 
Am.  B.  R.  728,  158  Fed.  823;  In  re  Crafts^ 
Riordan  Shoe  Co.  (D.  C»>  Mas%),  26  im. 
B.  R.  449. 

Receiver  in  supplementary  proceedings.^ 
The  title  which  a  State  receiver  in  sup- 
plementary proceedings  acquires  to  fhe  per- 
sonal property  of  a  judgment  debtor  relates 
back  to  the  time  of  the  institution  of  tho^ 
proceedings,  and  the  title  of  a  trustee  in 
bankruptcy  appointed  within  four  months 
after  the  appointment  of  the  receiver  is 
subject  to  the  title  of  the  receiver  where 
the  proceedings  was  conunenced  more  tbtn 
four  months  prior  to  the  appointment  of 
the  trustee.  Arnold  v.  Greene  Gold-Siher 
Co.  (N.  Y.  Sup.  Ct.,  Spec.  T.),  24  Am.  B.  R. 
846. 

219.  Jones  v.  Stevens  (Sup.  Ct.,  Me.),  5 
Am.  B.  R.  571,  48  Atl.  170.  See  also  under 
Section  Thirty-one. 

220.  Compare  Parmanter  Mfg.  Go.  ▼• 
Strover  (C.  C.  A.,*l8t  Cir.),  3  Am-  B.  R- 
220,  97  Fed.  330.  See  also  Metcalf  v. 
Barker,  187  U.  S.  165,  9  Am.  B.  R.  36. 

221.  Fairlamb  v.  Smedley  Const  Co.,  3$ 
Pa.  Super.  Ct.  17,  22  Am.  B.  R.  824. 


S  »H3 
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mere  judgment  is  .«ft»a  not  i^  lien.  Uatil  it  becomae  rach^  aa  by  iasuie  of 
executioii  or  clpofcetiiig  m  a  x^gpateir's  office^  it  ia  not  affect^  by  thia  aub* 
aection;  ^  and  thia  ia  apite  d  the  uaa  of  the  word  '^  judgmeiit "  in  the  fixvk 
danae.''*  The  law,  of  eaoh  Stote  detenoinea  when  a  judjgment  beeomea  9k 
lieiL^  Uzider  the.  lorsner  law,  judgment!)  even^  when  f <rfkywed  by  eateoutioa 
and  levy^  wei^e  not  affeeted  by  bankmptey.^  l^ow,  if  in  iaoft  liens  and  the 
element  of  inaoly^skey  appeara,  Qudb.  judgmemt^iena  are  >  annulled  by  hanfe 
mptcy  ii  the  petition  ia  filed  within  four  montiba.^  But  thia  ia  noi.so  iwhere 
the  monej  coUeoted  h^e  already  been  paid  ta  the  judgment  i»^ton^ 
Where  property  ia  aold  under  an  execution  on  a  judgment  obtained  within 
the  four  months'  period^  the  pro^aids  being  applied  in  payment'  of  tfad  debt| 
this  subsection  does  not  apply^  as  it  does  not  operate  to  restore  and  then 
vacate  a  judgment  or  liea  which  no  longer  exists.^  The  liens  of  all  judg- 
ments, exeontions  and  levies^  obtained  within  four  months  prior  to^  the  filing 
of  the  petition,  are  annulled  upon  adjudication^  such  annulment  dates  from 
the  entry  of  the  judgment  and  affects  all  proceedings  based  thereon,**    So 


,/ 


Saa.  In  re  Kwaey  (a  a  A^  ad  OM, 
0  Am,  B,  R.  355,  105  .^ed.  SOT;  Levor  ▼. 
Seiter,  5  Am.  B.  R.  57S,  34  N.  T.  Miac.  883. 
Compare  In  re  Kavanaugh  (D.  C,  Ky.)* 
3  Am.  B.  R.  832,  99  Fed.  928;  Doiyle  v* 
Heath  (Sup.  Ct.»  R.  I.), A  Am.  B.  R.  705; 
In  re  Darwin  (C.  C,  A*,  6th  Cir.),  8  Anu 
B.  R.  703,  117  Fed.  407. 

A  judgment  obtained  more  than  ionr 
months  before  the  adjudication  creates  no 
lien,  and  a  levy  within  the  lour  months  ia 
within  section  67-£  of  the  act,  and  gives  no 
priority,  and  does  not  relate  back  to  thei 
judgment  to  the  exte|it  of  creating  a  lien 
by  virtue  of  the  fact  'that  the  judgment  was 
rendered  more  than  four  months  before  the 
adjudicatioQ,  Hatter  of  S.  Ah  Mi  (D.  C, 
Ilawaii),  18  Am.  B.  R.  138;  see  Keystone 
Brewing  Co.  v.  Schermer  (Pa.  Sup.  Ct.), 
31  Am.  B.  R.  279. 

223.  In  re  Pease  (Ref.,  N.  Y.),  4  Am. 
B.  R.  547;  In  re  Beaver  Coal  Co.  (D.  C, 
Or.),  6  Am.  B.  R.  404,  110  Fed.  630;  affd., 
8.  c,  7  Am.  B.  R.  542,  113  Fed.  8S9;  In  re 
Lesser  (C.  C.  A.,  2d  Cir.),  5  Am.  B.  R.  320; 
8.  c,  in  Supreme  Court,  187  U.  S.  165,  9 
Am.  B.  R.  36.  Contra:  St.  Cyr  v.  Daignault 
(D.  C,  Vt),  4  Am.  B.  R.  638,  103  Fod.  854. 
Compare  also  Maurau  v.  Crown  Carpet 
Lining  Co.  (Sup.  Ct.,  R.  L),  6  Am.  B.  R. 
734. 

284.  In  re  Blair  (D.  C,  Mass.),  6  Am.  B. 
R.  206,  108  Fed.  50^:  In  re  Darwin   (C.  C. 


A*,  dik  Cir.),  8  Am.  B.  R.  703,  117  Fed. 
407. 

Under  the  law  of  IlUnoi%  the  delivery  to 
the  sheriff  of  executions  .upon  judgments 
operates,  without  levy,  to  create  liens  on 
the  property  of  the  judgment*dcbtor  within 
the  county,  which  liens  are,  paramowit  to 
rights  in  suoh  property,  possessed  by  a 
vendor  under  a  contract  of  conditional  sale. 
Rock  Island  Plow  Co.  v.  Reardon  (Sup. 
Ct),  27  Am.  B.  R.  492. 

tsa.  In  re  Gold,  etc.,  Co.,  Fed,  Caa.  5»515; 
In  re  Winn,  Fed.  Cas.  17,876. 

226.  Compare  In  re  Richards  (D.  d. 
Wis.),  2  Am.  B.  R.  518,  95  Fed.  258.  See 
also  In  re  Storm   (D.  C,  N.  Y.),  4  Anu 

B.  R.  601,  103  Fed.  618;  In  re  Stout  (J). 

C,  Mo.),  6  Am.  B.  R.  505,  109  Fed.  794; 
In  re  Benedict,  8  Am.  B.  R.  463,  37  N.  Y. 
Misc.  230. 

227.  Levor  v.  Seiter,  8  Am.  3.  R.  459, 
69  N.  Y.  App.  Div.  33,  modifying  s.c.,  6 
Am.  B.  R.  578;  Matter  of  Pollman  (Ref., 
N.  v.),  16  Am.  B.  R.  144;  In  re  Bailey 
(D.  C,  Oreg.),  16  Am.  B.  R.  289,  144  Fed. 
214;  In  re  Resnet  (D.  C,  Pa.),  21  Am.  B. 
R.  740,  167  Fed.  574. 

228.  In  re  Woitzel  (D.  C,  N.  Y.),  27  Am. 
B.  R.  370;  In  re  Bailey  (D.  C,  Ore.),  16 
Am.  B.  R.  289,  144  Fed.  214. 

229.  Clark  v.  Larremore,  188  U.  S.  486, 
9  Am.  B.  R.  476. 
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tbat  garnishment  prooeedin^  instituted  tuider  a  State 'statute'  against  tfae 
bankrupt^  based  upon  a  judgment  obtained  within  the  four  monthd^  period  are 
nullified.^  The  term  "  all  levies  "  is  comprehensive-  enough  to  include  a 
seizure  of  the  property  of  an  insolvent  under  replevin  process.*^  It  not  oa'y 
affects  property  which  passes  to  the  trustee  tor  the  benefit  of  the  bankrupts 
creditors,  but  also  other  property,  such  as  the  bankrupt's  exempt  property, 
which  is  freed  from  the  Hens  thereof.*^*  Except  that  rights  accruing  under 
waiver  remain  valid  for  enforcement  under  the  State  laws.***  It  has  been 
held  that  the  provisions  of  §  67-f  will  not  be  extended  so  as  to  affect  a  judir 


$S0.  Hall  V.  Chicago,  B.  &  Q.  H.  Co.  (Sup. 
Ct.,  Neb.),  26  Am.  Bi.  R.  53. 

Garnishment. —  For  liens  growing  out  of 
garnishment  proceedings,  see  In  re  Mc- 
Cartney (D.  C,  WlB.),  6  Am.  B.  R.  367, 
109  Fed.  621;  In  re  Seals  (D.  C,  Ind.), 
S  Am.  B.  R.  639,  116  Fed.  530;  In  re  Hans- 
ford (C.  C.  A.,  6th  Cir.),  28  Am.  B.  R.  78, 
in  which  case  it  was  also  held  that  where, 
as  under  the  law  of  Michigan,  a  garnishee 
judgment  against  a  bank  in  which  the  prin- 
cipal defendant  had  a  deposit,  does  not  ex- 
onerate the  principal  defendant  from  lia- 
bility to  the  judgment  creditor  and  can  not 
do  so  until  paid  by  the  bank,  it  does  not 
operate  as  a  novation,  so  as  to  entitle  the 
judgment  creditor  to  the  funds  in  the  bank 
as  against  the  principal  defendant's  trustee 
in  bankruptcy. 

Stay  of  execution  against  future  salary. 
—  Where  six  days  before  bankrupt's  adjudi- 
cation a  creditor  had  obtained  a  judgment 
against  him  upon  a  debt  provable  in  bank- 
ruptcy and  from  which  a  discharge  would 
be  a  release, 'and  after  adjudication  levied 
execution  against  the  salary  of  the  bank- 
rupt to  the  extent  of  10  per  cent.,  as  au- 
thorized by  section  1391  of  the  New  York 
Code  of  Civil  Procedure,  held,  that  since  a 
discliarge,  if  granted,  would  relate  back  to 
the  adjudication  and  release  bankrupt  from 
all  liability  on  such  debts  as  were  provable 
and  existed  at  that  time,  an  order  was  prop- 
erly granted,  which  enjoined  the  enforce- 
ment of  the  garnishee  execution  but  im- 
pounded the  10  per  cent,  until  the  question 
of  bankrupt's  discharge  should  be  deter- 
mined. In  re  Harrington  (D.  C,  N.  Y.), 
29  Am.  B.  R.  666. 


ISl.  In  re  Hymes,  etc.,  Co.  (D.  C,  Mo.*. 
12  Am.  B.  R.  477,  130  Fed.  977;  In  re 
Haynes  (D.  C,  Vt.),  10  Am.  B.  R,  715,  123 
Fed.  1001;  Matter  of  Weinger  &  Co.  (D.  C. 
N.  Y.),  11  Am.  B.  R.  424,  186  Fed.  875: 
Matter  of  Rudniek  &  Go.  (D.  C,  N.  Y.). 
18  Am.  B.  R.  750,  158  Fed.  223,  holding 
that  a  seizure  in  replevin  may  be  vacatal 
under  section  87-f. 

831a.  The  Supreme  Court  in  the  case  ••! 
Chicago,  Burlington  ft  Quiney  Ry.  Go.  ^ 
Hall,  228  U.  8.  — ,  SO  Am.  B.  R.  619,  ha- 
settled  such  doubt  as  may  have  existed  in 
respect  to  this  matted.  The  court  says:  "0 
this  question  there  is  a  difference  of  opin 
ion,  some  State  and  Federal  courts  holdin- 
that  the  Bankruptcy  Act  was  intended  t 
protect  the  creditors'  trust  fund,  and  no: 
the  bankrupt's  own  property,  and  tha' 
therefore  liens  against  the  exempt  propert} 
were  not  annulled  even  though  obtained  h} 
legal  proceedings  within  four  months  of 
filing  the  petition.  Re  Driggs  (D.  C,  N 
Y.),  22  Am.  B.  R.  621,  171  Fed.  897;  R< 
Durham  (D.  C,  Ark.),  4  Am.  B.  R.  760. 104 
Fed.  231.  On  the  other  hand,  Re  Tune  (D. 
C,  Ala.),  8  Am.  B.  R.  2»5,  115  Fed.  906: 
Re  Forbes  (C.  C.  A.,  9th  Cir.),  26  Am.  B. 
R.  355,  108  C.  C.  A.  191,  186  Fed.  79,  hold? 
that  67-f  annuls  aU  such  liens,  both  b$ 
against  the  property  which  the  trust*^ 
takes  and  that  which  may  be  set  aside  to 
the  bankrupt  as  exempt.  This  view,  we 
think,  is  supported  both  by  the  language  of 
the  section  and  the  general  policy  of  the 
act,  which  was  intended  not  only  to  securf 
equality  among  creditors,  but  for  the  benefit 
of  the  debtor  in  discharging  him  from  hii 
liabilities  and  enabling  him  to  start  afresh 


§  67-1] 
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ment  obtained  without  the  filing  of  a  petition.**  A  judgment,  in  an  action 
to  foreclose  a  mortgage  upon  the  pToperty  of  an  alleged  banki-npt,  entered! 
within  the  four  months?'  period,  being  merely  a  decree  by  a  court  of  compe- 
tent jurisdiction,  cannot  be  affected  by  bankruptcy  proceedings.^*  But  under 
circumstances  involving  the  interests  of  the  bankrupt's  estate  and  the  rights 
of  other  creditors,  a  sale  under  the  decree  may  be  stayed  and  the  property 
l)e  sold  by  the  trustee,  the  superior  lien  of  the  mortgage  creditor  being  pre- 
served.***  Ajudgment  or  decree  enforcing  a  pre-existing  lien  is  not  neces- 
j^urily  within  the  prohibition  of  subsection  /,  since  such  subse<jtion  is  confined 
to  judgments  which  themselves  create  liens.***  But  if  a  judgment  is  rendered 
upon  an  unsecured  claim  within  the  four  months'  period  it  becomes  null  and 
void  under  such  subsection  upon  the  debtor  being  adjudicated  a  bankrupt,  in 
which  case  the  invalidity  of  the  judgment  relates  back  to  the  time  the  judg- 
ment was. Tendered,  and  nullifies  such  judgment  and  all  subsequent  pro* 


with  the  property  set  apart  to  him  as  ex- 
empt. Both  of  theae  objects  -would  be  de« 
.eated  if  judgments  like  this  present  were 
lot  annulled,  for  otherwise  the  two  Iowa 
;)laintiifs  would  not  only  obtain  a  preference 
>ver  other  creditors,  but  would  take  prop- 
•  rty  which  it  was  the  purpose  of  the  Bank- 

iiptcy  Act  to  secure  to  the  debtor.** 

232.  First  Nat.  Bank  of  Sayre  v.  Bart- 

lett,  21  Am.  B.  R.  88,  35  Pa.  Super.  Ct 

')93.     See  discussion  under  Section  Six  of 

this  work,  subtitle  "  Baempiioni  out  of  en- 

nmhered  property." 

238.  Kimnouth  ▼.  Braeutlgan  (Sup.  Ot., 
X.  J.,  4  Am.  B.  R.  344,  46  AtL  769. 

234.  Matter  of  McKane  (D.  C,  N.  T.), 
18  Am.  B.  R.  594,  158  Fed.  647;  Reed  v. 
Kqyitable  Trust  Co.,  115  Ga.  780,  8  Am. 
B.  R.  242. 

235.  In  re  Vastbinder  (D.  0.,  Pa.),  13 
Am.  B.  R.  148,  132  Fed.  718. 

When  sale  in  suit  to  foreclose  mortgage 
enjoined. — Alleged  bankrupts  gave  a  mort* 
;rage  upon  their  stock  of  merchandise,  which 
mortgage  contained  no  provision  whereby 
the  lien  thereof  should  attach  to  substitu- 
tions or  accessions  to  the  stock  or  to  after- 
acquired  property  and  gave  no  authority  or 
power  to  th^  mortgagors  to  sell  the  mer- 
chandise. Thereafter  three-fourths  of  the 
merchandise  which  comprised  the  stock 
when  the  mortgage  was  given,  was  sold  in 


the  usual  course  of  trade  by  the  alleged 
bankrupts,  and  other  merchandise  was 
added  to  the  balance  of  the  stock  and  in- 
termingled and  confused  with  it.  Within 
four  months  of  the  filing  of  the  petition 
and  while  the  alleged  bankrupts  were  in- 
solvent, in  a  suit  to  foreclose  the  mort- 
gage brought  in  the  State  court,  it  was 
decreed  by  the  court  that  the  entire  stock 
be  sold  to  satisfy  the  claim  of  the  mort- 
gagees. Held,  that  in  order  to  give  effect 
to  section  67-f  which  declares  null  and  void 
all  liens  obtained  through  legal  proceed- 
ings against  a  person  who  is  insolvent,  at 
any  time  within  the  four  months'  period, 
the  sale  directed  by  the  State  court  should 
be  enjoined,  but,  if  an  adjudication  of 
bankruptcy  took  place,  the  lien  of  the  mort- 
gage would  be  upheld  to  whatever  extent 
it  was  valid.  In  re  Oxley  &  White  <D.  C, 
Wash.),  25  Am.  B.  R.  656,  182  Fed.  1019. 

236.  Metcalf  ▼.  Barker,  187  tJ.  S.  165,  9 
Am.  B.  R.  36. 

Lien  of  pre-existing  judgment,  where  a 
judgment  had  been  recovered  and  docketed 
more  than  four  months  prior  to  the  filing 
of  a  petition  in  bankruptcy  by  the  judg- 
ment debtors,  it  was  held  that  the  lien 
thus  impressed  upon  the  real  estate  of  the 
debtors  could  be  enforced  within  such 
period  either  by  a  sale  of  the  land  under 
execution  or  by  an  action  in  equity  to  ob- 
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ceedmgs  thereon.^  A  lien  acquired  by  a  levy  under  a  laadlord's  distress 
warrant  is  not  '^  obtained  through  legal  proo^uog^  "  within  the  meaning  of 
tkU  aubdection.^  The  liea  of  a  judgment  and  execution^  recovered  within 
tlie  four  months'  period,  imposing  a  fine  for  illegal  liquor  selling,  falk  within 
this  aubgectipn,  and  is  void,  and  the  execution  should  be  stayed  pending 
bankruptcy  proceedings.^  The  lion  of  the  judgment. is  annulled  regardless 
of  the  intent  of  the  parties  to  the  proceeding*  in  which  it  was  obtained ; 
*'  reasonable  cause  to  believe "  that  a  preierew^  would  ensue,  need  not  be 
shown ;  the  subsection  is  entirely  separate  from  §  6Chb  and  is  unaffected  bv 
amendment  of  I&IO  to  that  s^etion.*^ 


tain  a  decree  adjudging  tranifers  made  by* 
the  judgment  debtors  to  have  been  void. 
Hiller  v.  Le  Roy,  13  Am.  B.  R.  738,  179 
N.  Y.  36d.  Compare  Menoke  v.  BoBen1»0r^, 
9  Am.  B.  R.  323,  202  Pa.  St.  131,  in  which 
case  it  was  held  that  under  the  PenaBy.l- 
vania  statute,  if  a  tesiaiwn  fi.  fa,  is  iwued 
within  the  period  of  four  months  prior  to 
the  filin?  of  the  petition,  a  Hen  ie  created 
which  ^  invalidated  by  subsectioa  /. 
287.  mark  v.  Larremore,  188  U.  S.  48S, 

9  Am.  B.  R.  ^^76;  Mohr  v.  Mattox  (Sup. 
Ct.,  Ga.),  18  Am.  B.  R.  830}  MoKeaaey  v, 
Cheney  (Sup.  Ct.,  Ga.),  11  Am.  B.  R.  54; 
Kinmouth  v.  Braeutigaa   (Ct,  Ch^  N.  J.), 

10  Am.  B.  R.  83,  52  Atl.  226  j  In  re  Bres- 
lauer  (D.  C,  K.  Y.),  10  Am.  B.  R,  33,  121 
Fed.  910;  In  re  Martin  (C.  C.  A.,  6th  Cir.), 
27  Am.  B.  R.  151;  In  re  Ottenwess  v. 
lluxall  (C.  C.  A.,  6th  Cir.),  27  Am.  B.  R. 
579. 

838.  In  re  West  Side  Paper  Co.  (C.  C. 
A.,  3d  Cir.),  20  Am.  B.  R.  660,  159  Fed. 
241,  revg.  20  Am.  B.  R.  289. 

838.  Judgment  for  fine  fox  illegal  liquor 
traffic. —  In  the  case  of  In  re  Oreen  (D.  C, 
Pa.),  24  Am.  B.  R.  665,  179  Fed.  870,  the 
court,  in  speaking  of  a  judgment  for  a  fine 
imposed  for  illegal  liquor  selling  under 
the  Pennsylvania  statute,  said:  "It.  does 
not  seem  to  us  necessary  to  determine 
whether  or  not  the  judgment  in  favor  of 
the  commonwealth  is  provable,  or  whether 
or  not  the  claim  would  be  affected  by  the 
discharge  of  the  bankrupt.  It  is  sufficient 
to  note  that  the  commonwealth  of  Pennsy}- 


▼ania  ha«  reoovered  a  lien  upon  fhe  btnk* 
rupt'a  estate  within  four  months  prior  to 
the  filing  of  the  petition  in  bankruptcy.  1 
am  fatisfled  that  section  67«f  of  the  Bank- 
ruptcy Act  makes  no  exceptions  in  favor  of 
any  lien  crediior  whose  lien  hae  been  ob- 
tajped  tbrougb .  legal  prooeedingK  agaiiut 
the  bankrupt  within  four  months  prior  to 
the  filing  of  the.  petition,  other  than  such 
person,  who  may  have  obtained  title  by  vir- 
tue of  such  prooeedings  and  hae  been  a  bona 
fide  purchaaer  for  value  without  notice  or 
reasonable  cause  for  inquiry.  It  ia  not  pre- 
tended that  the  oomipaonwealth  of  Pennsyl- 
vania has  obtained  title  by  virtue  of  the 
legal  proceedings.  At  most,  the  conunon- 
wealth  has  a. lien  by  judgnckent  and  as  well 
by  execution,  and  the  order  restraining  the 
commonwealth  of  Pennsylvania  from  pro- 
ceeding thereon  should  not  have  been  re- 
8cinded#  The  purpose  of  the  Bankruptcy 
Act  would  be  destroyed  in  this  proceeding, 
if  the  commonwealth  of  Pennsylvania 
should  realize  the  full  amount  due  her  upon 
the  judgment  at  the  expense  of  other  ered- 
itors  of  the  bankrupt,  and  particularly  so  if 
tlie  claim  of  the  commonwealth  will  not 
be  discharged,  while  the  claims  of  other 
creditors  would  be." 

839a.  In  re  Petersen  (C.  G.  A.,  7th  Cir.), 
29  Am.  B.  R.  26,  holding  that  where  a  tros- 
tee  in  bankruptcy  seeks  to  enjoin  the  en> 
forcement  of  a  judgment  recovered  against 
a  bankrupt  within  the  four  months'  period 
and  while  he  was  insolvent,  upon  the 
ground  that  such  judgment  constitutes  a 
cloud  on  the  bankrupt's  property  and  in- 
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(2)  By  attachment. —  Here  the  case»  under  the  former  law  are  quit© 
generally  applicable.**^  An  attachment  lien  is  within  the  terms  of  subsection 
€  as  well  as  subsection  /."^  The  fact  that  a  lien  by  attachment  was  obtained 
in  «  foreign  country  can  make  no  difference  in  the  meaning  of  the  phrase 
•*  in  fraud  of  the  provisions  of  this  act."  **^  An  attachment  lieu  is  released 
bj  au  adjudication  in  bankruptcy,  luilcss  the  court  of  bankruptcy  shall  order 
the  lien  preserved  for  the  benefit  of  the  bankrupt  estate."^  If  the  lien  by 
attachment  acquired  within  the  four  months'  period  is  preserved,  the  property 
passes  to  the  trustee  to  be  (administered  and  applied  for  the  benefit  of  all  the 
o/cditorci,  although  under  a  State  statute  the  attaching  creditors  had  special 
privileges  not  accruing  to  the  other  creditors.**^  Where  it  is  desirable  to 
preserve  an  attachment  or  execution  lien  upon  the  bankrupt's  property 
for  the  benefit  of  the  estate^  eteps  must  be  taken  to  that  end  before 
the  lien  is  discharged;  the  subrogation  o{  the  trustee  as  plain- 
tiff in  the  ^  attachment  proceedings  after  the  discharge  of  the  attach? 
ment  lien  by  operation  of  law,  does  not  revive  the  lien.**^^  A'n 
order  to  pi^esen^e  an  attachment  is  not  necessary  where  !>uch  attachment  is 
the  only  lien.^**  While  this  sul)section  discharges  the  lien  of  an  attachment, 
it  does  not  vaoate  the  writ.^*^     And  if  a  bond  is  substituted  bv  the  debtor  for 


terferes  with  its  sale,  it  is  not  necessary  for 
him  to  charge  in  his  petition,  tliat  the  judg- 
ment creditor  at  the  time  of  the  entry  of 
his  judgment,  had  reasonable  cause  to  be- 
lieve that  the  enforcement  of  such  judg- 
ment would  effect  a  preference. 

840.  See  American  Digest  (Century  ed.), 
•Bankruptcy/*  §§  296-303. 

241.  In  re  Higgins  (D.  C,  Ky.),  3  Am.  B. 
R.  364,  97  Fed.  775;  In  re  Kemp  (D.  C, 
(ol.).  4  Am.  B.  R.'242,  101  Fed.  689;  Wood 
V.  Carr  (Ct.  App.,  Ky.),  10  Am.  B.  R.  577. 

842.  Matter  of  Pollmann  (D.  C,  N.  Y.), 
19  Am.  B.  R.  474,  156  Fed.  221,  holding 
that  a  lien  by  attachment  obtained  in  Ger- 
many is  in  fraud  of  the  act  within  the 
meaning  of  section  67-c  (3). 

243.  In  re  Walsh  Bros.  (D.  C.  la.),  20 
Am.  B.  R.  472,  159  Fed.  560,  s.  c,  28  Am. 
B.  R.  243 ;  Crook-Horner  Ck).  v.  Gilpin  (Md. 
a.  of  App.),  23  Am.  B.  R.  350,  holding  that 
both  the  attachments  and  the  bond  fail  at 
the  bankrupt's  adjudication,  and  the  State 


court  cannot  enter  judgment  for  the  pur- 
pose of  allowing  a  proceeding  to  be  main- 
tained against  the  surety  on  the  bond ;  Mat- 
ter of  Alabama  Coal  &  Coke  Co.  (D.  C, 
Ky.),  31  Am.  B.  R.  387. 

243a.  Martin  v.  Globe  Bank  &  Trust  Co. 
(C.  C.  A.,  6th  Cir.),  27  Am.  B.  R.  542. 

848b.  In  re  Walsh  Bros.  (D.  C,  Iowa),  28 
Am.  B.  R.  243 ;  Davis  v.  Compton  (C.  C.  A., 
3d  Cir.),  20  Am.  B.  R.  53,  158  Fed.  735,  85 
C.  C.  A.  633;  Matter  of  Alabama  Coal  & 
Coke  Co.  (D.  C,  Ky.),  31  Am.  B.  R.  387. 

244.  First  Nat.  Bank  v.  Staake,  202  U. 
S.  141,  15  Am.  B.  R.  639;  Goodnough  Mer- 
cantile &  Stock  Co.  V.  Galloway  (D.  C, 
Oreg.),  22  Am.  B.  R.  803,  171  Fed.  940; 
Rock  Island  Plow  Co.  v.  Reardon  (Sup. 
Ct.),  27  Am.  B.  R.  492. 

245.  King  t.  Block  Amusement  Co.,  20 
Am.  B.  R.  784,  126  App.  Div.  48,  111  N.  Y. 
Supp.  102,  holding  that  a  warrant  of  at- 
tachment issued  within  four  months  of  the 
filing  of  a  petition   in   bankruptcy   of  de- 
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the  property  attached  it  is  not  affected  by  the  annulment  of- the  lien  of  the 
attachment  by  the  debtor's  bankruptcy.^*®  The  provisions  of  a  State  insolv- 
ency law,  preferring  a  claim  for  costs  incurred  in  an  attachment,  are  sus- 
pended by  this  section.^*^  Exempt  property  constitutes  no  part  of  the 
estate  passing  to  the  trustee,  and  where  such  property  is  subject  to  an  attach- 
ment lien,  it  has  been  held  that  such  lien  is  unaffected  by  the  bankruptcy  of 
the  debtor.^®  Even  if  the  judgment  antedates  the  law,  and  the  attachment 
is  within  the  four  months'  period,  it  is  dissolved.^^  Where  a  petition  in 
bankruptcy  was  filed  more  than  four  months  after  the  bankrupt's  property 
had  been  attached  on  suits  then  pending  such  attachments  constituted  liens 
that  were  not  invalidated  by  the  subsequent  adjudication  of  bankruptcy,  and 
were  paramount  to  the  rights  of  a  trustee  in  bankruptcy,  or  of  a  receiver  of 
the  bankrupt's  property  appointed  after  such  adjudication.^'*'*^  The  lien  of 
a  foreign  attachment,  levied  upon  the  property  of  a  bankrupt  anterior  to 
the  four  months'  period,  is  not  divested  by  the  bankruptcy  act.^*  It  has 
been  held  that  where  the  lien  is  by  attachment  on  mesne  process  made  before 
such  four  months'  period  and  followed  by  a  judgment  and  levy  within  it, 
the  attachment  is  not  dissolved  by  subsection  /.^^     Prior  to  Metcalf  v. 


fendant  and  discharged  by  an  undertaking 
for  which  the  surety  takes  no  security,  will 
not  be  vacated  after  the  adjudication  in 
bankruptcy  so  as  to  discharge  the  surety; 
affd.  193  N.  Y.  608,  86  N.  E.  1126. 

246.  Schunack  v.  Art  Metal  Novelty  Co. 
(Sup.  Ct.  Conn.),  26  Am.  B.  R.  731;  King 
V.  Block  Amusement  Co.,  126  N.  Y.  App. 
Div.  48,  20  Am.  B.  R.  784,  111  X.  Y.  Supp. 
1Q2,  affd.  193  N.  Y,  608,  86  N.  E.  1126; 
McCombs  V.  Allen,  82  N.  Y.  114.  But  in 
the  case  of  Crook-Horner  Co.  v.  Gilpin,  112 
Md.  1,  23  Am.  B.  R.  350,  75  Atl.  1,049,  28 
L.  R.  A.  (N.  S.)  233,  136  Am.  St.  Rep.  376, 
it  was  held  that  both  the  attachment  and 
the  bond  fall  at  the  bankrupt's  adjudica- 
tion. 

247.  In  re  Copper  King  (D.  C,  Cal.), 
16  Am.  B.  R.  148,  143  Fed.  649. 

248.  Jewett  Bros.  v.  Huffman  (Sup.  Ct. 
X.  D.),  13  Am.  B.  R.  738.  Compare  Matter 
of  Downing  (D.  C,  Ky.),  15  Am.  423,  139 
Fed.  590. 

Attachment  lien  upon  property  claimed 
by  bankrupt  as  homestead. —  One  P.,  upon 
commencing  suit  against  bankrupt,  levied 
an  attachment  against  his  real  estate. 
Three  days  afterward  bankrupt  filed  a 
declaration  of  homestead  exemption  of  said 
property,  valuing  it  at  $2,500,  the  amount 
for  which  he  was  entitled  to  be  exempted 
under  the  statute  of  Arizona,  where  the 
property  was  situated.  Subsequently  and 
within    four    months    prior    to    the    filing 


of  a  petition  in  involuntary  bankruptcy. 
P.  secured  a  judgment  against  bank- 
rupt by  default,  the  lien  of  the  at- 
tachment being  merged  in  said  judgment. 
Thereafter  the  trustee  in  bankruptcy  sold 
said  property  and  the  proceeds  of  the  sale, 
over  and  above  the  amount  of  exemption 
claimed,  were  awarded  pro  rata  to  the 
general  creditors.  P.  claimed  that  the 
$2,500  undistributed  should  be  specificall\ 
applied  to  the  payment  of  her  judgment. 
Held,  that  upon  the  filing  of  the  petition 
in  bankruptcy  the  attachment  lien  was  dis- 
solved, and  that  bankrupt  was  entitled  to 
the  amount  of  exemption  claimed.  In  re 
Forbes  (C.  C.  A.,  9th  Cir.),  26  Am.  B. 
R.  355. 

249.  Peck  Lumber  Co.  r.  Mitchell,  95 
Fed.  268.  Contra:  In  re  De  Lue  (D.  C 
Mass.),  1  Am.  B.  R.  387,  91  Fed.  510. 

250.  Batchelder  &  Co.  v.  Wedge  (Sup. 
Ct.,  Vt.),  19  Am.  B.  R.  268. 

261.  In  re  United  States  Graphite  Ck). 
(D.  C,  Pa.),  20  Am.  B.  R.  573,  161  Fed. 
583. 

252.  In  re  Blair  (D.  C,  Mass.),  6  Am. 
B.  R.  206,  108  Fed.  529;  Pepperdine  v. 
Bank  of  Seymour  (Ct  App,,  Mo.),  10  Ahl 
B.  R.  570. 

Attachment  before  four  months' period.-- 
Since  the  provisions  of  the  bankruptcy  act 
regarding  valid  liens  include  all  liens  valid 
by  the  laws  of  the  States,  and  the  laws  of 
Massachusetts  give  a  lien  to  a  plaintiff  at- 
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Barker,^^  the  weight  of  authority  was  to  the  contrary ;  indeed,  it  was  thought 
that  attachments  so  made  were  in  the  same  category  as  those  actually  within 
four  months  of  bankruptcy.^^  However,  while  Metcalf  v.  Barker  is  not 
exactly  in  point,  its  conclusion  seems  to  apply  to  all  eases  involving  inchoate 
liens  antedating  the  four  months'  period,  so  that  where  a  valid  attachment 
is  obt-ained  more  than  four  months  prior  to  the  commencement  of  the 
bankrupcty  proceedings,  the  attachment  creditor  should  be  permitted  to 
prosecute  the  action  to  judgment  and  satisfy  the  same  by  an  execution  sale.^"* 
Other  cases,  more  or  less  affected  by  this  decision,  are  referred  to  in  the 
foot-note,^"^ 

(3)  By  creditor's  hiLL. —  Until  January,  1903,  a  clash  of  authority 
similar  to  that  just  noted  existed  here.  It  was  well  settled  that  the  beginning 
of  a  creditor's  suit  to  reach  equitable  assets  gave  such  a  creditor  at  least 
an  inchoate  lien;  and  the  authorities  were  quite  equally  divided  as  to 
whether,  when  the  suit  antedated  the  four  months'  period,  such  a  lien  was 
dissolved.^''  Metcalf  v.  Barker,  supra,  has  settled  the  question.  If  the 
creditor's  suit  was  begun  before  the  period,  no  matter  if  the  judgment  was 


I 


taching  under  mesne  process,  though  he 
has  obtained  no  judgment,  a  lien  by  such 
attachment  in  Massachusetts  is  not  avoided 
by  the  provisions  of  section  67-f  of  the 
bankruptcy  act,  if  the  attachment  is  made 
more  than  four  months  before  bankruptcy, 
though  the  judgment  or  decree  enforcing 
the  lien  is  obtained  within  the  four  months* 
period.  In  re  Crafts-Riordan  Shoe  Co.  (D. 
C.  Mass.),  26  Am.  B.  R.  449. 
853.  187  U.  S.  165,  9  Am.  B.  R.  36. 

254.  In  re  Lesser  (D.  C,  N.  Y.),  5  Am. 
B.  R.  326;  In  re  Johnson  (D.  C,  Vt.),  6 
Am.  B.  R.  202,  108  Fed.  373.  Compare 
aJao  In  re  Lesser  (D.  C,  N.  Y.),  3  Am.  B. 
R.  815,  100  Fed.  433;  aff'd.  5  Am.  B. 
R.  320;  and  both  revd.  in  Metcalf  v. 
Barker,- 187  U.  S.  165,  9  Am.  B.  R.  36. 

255.  In  re  Snell  (D.  C,  Cal.),  11  Am. 
B.  R.  35,  125  Fed.  154.      . 

256.  Botts  V.  Hammond  (0.  C.  A.,  4th 
Cir.),  3  Am.  B.  R.  775,  99  Fed.  916;  In 
re  Burlington  Malting  Co.  (D.  C,  Wis.), 
6  Am.  B.  R.  369,  109  Fed.  777 ;  In  re  Schen- 
kein  (Ref.,  N.  Y.),  7  Am.  B.  R.  162,  113 
Fed.  421;  Watschke  v.  Thompson  (Sup.  , 
Gt,  Minn.),  7  Am.  B.  R.  504;  Powers  Dry 
Goods  Co.  V.  Nelson  (Sup.  Ct.,  N.  D.),  7 
Am.  B.  R.  506;  Schmilovitz  v.  Bernstein, 
47  Atl.  884,  22  R.  I.  330;  Matter  of  Down-  . 
ing  (D.  C,  Ky.),  15  Am.  B.  R.  423,  139 
Fed.  590. 

257.  Thus,  compare  In  re  Lesser  (D.  C, 
NVY.),  3  Am.  B.  R.  815,  100  Fed.  433; 
affd.    5    Am.    B.    R.    320,    and    revd.     in 


Metcalf  V.  Barker,  187  U.  S.  165,  9^  Am. 
B.  R.  3d,  and  In  re  Adams  (Ref.,  N.  Y.), 
1  Am.  B.  R.  94,  with  Taylor  v.  Taylor 
(Ch.,  N.  J.),  4  Am.  B.  R.  211,  45  Atl.  440, 
and  Doyle  v;  Heath  (Sup.  Ct.,  R.  I.),  4 
Am.  B.  R.  705. 

Income  of  trust  fund. — As  to  effect  of  ad- 
judication in  bankruptcy  upon  proceedings 
instituted  under  X.  Y.  Code  Civ.  Proc, 
§  1391,  to  apply  income  of  trust  fund  to 
payment  of  judgment  for  necessaries,  see 
In  re  Tiffany  (D.  C,  N.  Y.),  13  Am.  B.  R. 
310,  133  Fed.  799. 

Right  of  trustee  to  levy  by  garnishment 
upon  annuity  under  N.  Y.  code. —  Bank- 
rupt, a  widow,  upon  rejecting  an  annuity 
created  by  the  will  of  her  husband  in  lieu 
of  dower,  settled  her  dower  and  other 
claims  against  the  estate  upon  the  execu- 
tion of  an  agreement  whereby  she  was  to 
receive  $300  per  quarter  as  long  as  she 
remained  a  widow  and  unmarried,  and 
$150  per  quarter  during  her  life  in  case  of 
remarriage.  Held,  that  the  income  was  an 
annuity,  assignable  by  bankrupt  and  sub- 
ject to  levy  by  creditors;  that  bankrupt'* 
trustee  had  the  right  to  sell  the  annuity  or 
to  collect  ten  per  cent,  thereof,  from  tim<i 
to  time,  under  section  1391  of  the  New 
York  Code  of  Civil  Procedure,  which  pro- 
vides for  the  levying  oC  a  continuing  execu- 
tion against  income  from  trust  funds  or 
profits  to  become  due  to  a  judgment  debtor 
to  the  amount  of  $12  or  more  per  week 
and  for  the  collection  of  ten  per  cent,  of 
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entered  within  it,  the  lien  is  not  affected  by  §  67-f  and  the  bankruptcy 
court  has  no  power  to  enjoin  further  proceedings  in  such  suit.^^ 

h.  Practice  on  suits  to  annul  liens. —  The  distinction  here  between  sub- 
section /  and  subsection  c  is  not  important.  Though  the  former  makes  the 
liens  it  condemns  void,  and  declares  that  '^  the  lien  shall  be  deemed  whoUj 
discharged,"  when  the  lien  has  resulted  in  possession  adverse  to  the  trustee, 
a  suit  is  usually  necessary  though  application  for  possession  addressed  to 
the  State  court  will  sometimes  be  enough.^^*  The  forum  for  such  suits  has 
already  been  considered.^®^  The  amendments  of  1903  make  it  optional  with 
the  trustee  to  sue  in  the  Federal  district  court  or  in  the  State  court.  The 
practice  depends  on  the  law  and  rules  applicable  to'  the  court  in  which  the 
suit  is  brought  Before  beginning  such  a  suit,  the  trustee  customarily 
applies  to  the  referee  for  permission. 

i.  Preserving  liens. —  Here  the  statute  is  sufficiently  explicit.  If  the 
creditor  has  a  void  or  voidable  lien,  the  court  may  order  it  preserved  for 
the  benefit  of  the  estate.  Thus,  in  those  States  where  the  filing  of  a  cred- 
itor's bill  does  not  create  a  lien  th^it  survives  the  bankruptcy,  the  court  may 
order  the  trustee  to  intervene  and  ask  to  be  substituted  as  plaintiff.  Like- 
wise, "  the  court  may  order  such  conveyance  as  shall  be  necessary  to  carry 
the  purposes  of  this  section  into  effect."  Subsection  /  makes  two  distinct 
provisions  for  the  disposition  of  the  property  of  an  insolvent  att-ached  within 
four  months  prior  to  the  filing  of  a  petition  in  bankruptcy  against  him. 
First,  such  attachments  shall  be  declared  null  and  void,  and  the  property 
affected  shall  be  deemed  released  and  shall  pass  to  the  trustee  of  the  estate 
of  th«  bankrupt ;  or  second,  the  court  may  order  that  the  right  acquired 
by  the  att^uJiment  shall  be  preserved  for  the  benefit  of  the  estate.*^  In  the 
latter  case  so  much  of  the  value  of  the  property  attached  as  is  represented 
by  the;  attaeliinents  pavsse^  to  tlie  tiust^t^  for  tlie  benefit  of  the  entire  body 
of  creditors,  that  is  ^^  for  the  benefit  of  the  estate,"  —  in  other  words  the 
statute  recognizes  the  lien  of  the  attachment,  but  distributes  it  among  all 
the  creditors.^^^ 

As  stated  in  the  third  edition  of  this  work:  "The  first  provision  con- 
templates the  attachment  of  property  to  which  the  bankrupt  has  the  com- 
plete legal  and  equitable  title,  which,  as  soon  as  the  attachment  is  dissolved, 
passes  at  once  to  tlie  bankrupt's  trustee  as  part  of  his  estate.  The  second 
provision  evidently  doivs  not  apply  to  this,  as  there  is  no  object  in  preservinsf 
the  lien  of  the  attachment  for  the  benefit  of  the  estate,  since  under  the  first 

sucli    income   under   the   conthniing   exccii-  Co.,  8   Am.   B.  R.  479.  69  N.  Y.  App.  I>i^'» 

tion.     In  re  Burtis  (1).  C.  X.  Y.),  26  Am.  90. 

B.  R.  680.  200.  In   Section   Twenty-three. 

258.  Compare  In  re  Poiterficld   (Rcf..  W.  260a.  :Nratter   of   Alabama   Coal  &  Coke 
Va.j,  15  Am.  B.  R.  11,  ]:?s  Fed.  192.     But  Co.   1 0.  C.  Ky.),  31  Am.  B.  R.  387. 

^cc  Dunn  Salmon  Co.  v.   Pillmorc.   10  Am.  261.  First  Xat.  Bank  v.  Staake,  lo  Am. 

B.  R.   173,  55  X.  Y.  Misc.  546.  B.  R.  f^^^0,  202  U.  S.  141,  affg.  13  Am.  B.  R 

259.  Thus   j:ee    Hardt   v.   Sclmvlkill,   etc..      281. 
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clause  the  entire  value  of  the  property  attached  passes  to  the  trustee  free 
from  the  attachment.  The  second  clause  contemplates  property  in  which  the 
bankrupt  has  an  interest  which  has  been  secured  to  attaching  creditors  by  the 
levy  of  the  writ,  but  which  might  have  passed  to  another  person,  as,  for 
instance,  a  purchaser  under  an  unrecorded  deed,  but  for  the  fact  that  the 
attaching  creditors  had  acquired  a  prior  lien  thereon.  In  such  case  the 
statute  recognizes  the  validity  of  the  lien,  but  preserves  it  for  the  benefit  of 
the  entire  body  of  creditors,  by  reason  of  the  fact  that  the  attachment  was 
dissolved  as  a  preferential  lien  in  favor  of  the  attaching  creditors,  by  the 
institution  of  proceedings  in  bankruptcy." 

j.  Saving  clause. —  The  proviso  at  the  end  of  subsection  /  corresponds  to 
subsection  d,  which  has  reference  to  liens  other  than  through  legal  proceed- 
ings, as  well  as  to  a  clause  in  the  body  of  subsection  e,  saving  hona  fide 
transactions  from  the  penalties  attending  fraudulent  transfers.  It  is  also 
expressive  of  the  law,  and  was  seemingly  inserted  for  reasons  of  cautioh 

only.**^     That  neither  the  plaintiff  in  nor  the  sheriff  holding  under  a  void 
attachment  is  a  hona  fide  purchaser  for  value  has  already  been  held.^^^ 


261a.  Text  quoted  in  Matter  of  Alabama  269.  In  re  Kaupisch  Creamery  Co..(D.  C, 

Coal  &  Coke  Co.   (D.  C,  Ky.),  31  Am.  B.      Oreg.),  5  Am.  B.  R.  790,  107  Fed.  93;  Jones 
R,  387.  V.  Stevens    (Sup.  Ct.,  Me.),  5  Am.  B.  B. 

571,  48  Atl.  170. 


SECTION  SIXTY-EIOHT. 


SET-OFFS  AND  COUNTERCLAIMS- 

§  68.  Set-offs  and  Counterclaims. — a  In  all  cases  of  mutual  debts 
or  mutual  credits  between  the  estate  of  a  bankrupt  and  a  creditor 
the  account  shall  be  stated  and  one  debt  shall  be  set-off  against  the 
other,  and  the  balance  only  shall  be  allowed  or  paid. 

6  A  set-off  or  counterclaim  shall  not  be  allowed  in  favor  of  any 
debtor  of  the  bankrupt  which  (1)  is  not  provable  against  the  estate; 
or  (2)  was  purchased  by  or  transferred  to  him  after  the  filing  of  the 
petition,  or  within  four  months  before  such  filing,  with  a  view  to 
such  use  and  with  knowledge  or  notice  that  such  bankrupt  was 
insolvent,  or  had  committed  an  act  of  bankruptcy. 


Analogous  provisions:     In  U.  S.:     Act  of  1867,  S  ^t  R-  S.,  §  5073;  Act  of  1841,  {  5; 
Act  of  180O,  §  42. 
'in  Eng.:    Act  of  1883,  §  38. 
Cross-references:     To  the  law:     Claims  of  partnership  against  indlTidual  estates,  and 
vice  versa,  §  5-g. 
Liability  of  co-debtors  of  bankrupt,  §  16. 

Proof  and  allowance *of  claims;  proof  of  claim  by  surety,  §  57-1. 
Set  off  of  new  credit  against  recovery  of  property  preferentially  transferred,  {  6(H5. 


SYNOPSIS  OF  SECTION. 

SBT-OFF8    AND    COVBTTESRCLAUIS. 

I.  Set-offs  in  Bankruptcy,  973. 

a.  Compatative  legislation^  973. 

b.  Cross-references  J  973. 

c.  Mutual  debts  or  mutual  credits^  973. 

d.  Time  when  right  to  set-off  is  determined,  975. 

e.  NcUwre  of  liability ,  975. 

(1)  In  general,  975. 

(2)  Set-off  by  bank,  976. 

f.  Being  in  the  same  rights  978. 

g.  Joint  and  several  claims,  979. 

h.  Waiver  of  set-off ^  979. 

i.   PracticCy  979. 
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n.  When  not  Allowed,  980. 

a.'  Nat  provable  against  the  e^ate,  980. 

b.  Purchased  after  bankruptcy  or  within  four  months  before,  981. 

(1)  In  gen£ra.L|  981. 

(2)  With  a  view  to  such  use  and  with  knowledge,  981. 


L  SET-OFPS  IN  BANKRUPTCY. 

a.  Comparative  legislatioa. —  All  bankruptcy  laws  oontain  clauses  similar 
to  these.  They  are  doubtless  merely  expressive  of  recognized  principles.* 
The  English  rule  differs  from  ours  only  in  stopping  the  set-off  at  the 
moment  of  notice  of  the  commission  of  an  act  of  bankruptcy.^  Our  law  of 
1800  went  no  further  than  does  subsection  a  of  the  present  statute  —  declar- 
ing the  principle  and  leaving  the  exceptions  to  the  courts.®  So  also  of  that 
of  1841.*  The  original  act  of  1867*  was  identical  with  that  now  in  force, 
save  that  it  did  not  refuse  allowance  to  set-offs  growing  out  of  debts  or 
credits  "with  a  view  .  .  .  and  with  knowledge''  within  the  four 
months'  period ;  the  genesis  of  the  words  just  quoted,  which  are  found  in  the 
law  of  1898,  appears  in  the  amendment  of  1874,  which,  however,  was 
applicable  only  to  involuntary  cases.*  Considered  historically,  the  purpose 
and  development  of  the  section  are  clear.  In  their  application  to  given 
sets  of  facts,  however,  the  law  of  set-off  as  applied  to  bankruptcy  is  some- 
what hazy,  and  precedents  are  not  always  reliable, 

b.  CroM-references.—  The  most  important  is  §  60-c  which  provides  that 
new  credits  may  be  set  off.  Indeed,  the  courts  have  had  little  to  do  with 
set-offs  under  the  act  of  1898,  save  collaterally  to  the  animated  controversy 
over  the  surrender  of  so-called  innocent  preferences.*^ 

c.  Xatual  debts  or  mutiial  credits. —  These  words  or  equivalents  are  found 
in  tbe  eetroff  eiauses  in  all  bankraptcy  lawa  Indeed,  the  words,  '^  mutual ' 
creditora"  eeem  to  be  peculiar  to  such  laws.*    This  language  of  the  section 


1.  Doctrines  of  set-off  not  enlarged.— 
Thus,  in  Sawyer  v.  Hoag,  17  Wall.  610,  9 
N.  B.  R.  145,  it  was  said  by  the  United 
States  Supreme  Court,  with  reference  to 
Kevised  Statutes,  section  5,073  ( Act  of 
1867,  sec.  20),  the  section  analogous  to 
the  one  now  under  consideration:  "This 
section  was  not  intended  to  enlarge  the 
doctrine  of  set-off,  or  to  enable  the  party' 
to  make  a  set-off  in  cases  where  the  prin- 
cijjes  of  legal  or  equitable  set-off  did  not 
previously  authorize  it.  The  debts  must 
he  mutual;  must  be  in  the  same  righf 

S.  Eng.  Act  of  1883,  §  38. 

3.  Act  of  1800,  §  42. 

4.  Act  of  1841,  §  5. 

5.  Act  of  1867,  i  20. 


6.  R.  S.,  i  5073. 

7.  See  discussion  under  Section  Sixty  of 
this  work,  subtitle,  **  Set-off  of  a  auh- 
sequent  credit" 

8.  In  re  Dow  (Ex  parte  Whiting),  Fed. 
Cas.  17,573.  Compare  also  Libby  v.  Hop- 
kins, 104  U.  S.  303,  where  the  Supreme 
•Court  laid  down  the  rule  that  the  term 
"mutual  credit"  includes  only  such  where 
a  debt  might  have  been  within  the  con- 
templation of  the  parties. 

The  term  **  mutual  credits  "  in  the  bank- 
ruptcy act  has  a  more  comprehensive  mean- 
ing than  the  term  "mutual  debts"  in  the 
statutes  of  set-off.  The  term  "credit"  is 
synonymous  with  trust,  and  the  trust  need 
not  be  of  money  on  both  sides,  but  if  one 
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did  not  ca'eate  the  right  of  set-off,  but  recognized  ita  existence  a»d  provided 
a  method  by  which  it  could  be  enforced  even  after  bankruptcy.**  High 
authority  has  declared  that  '"  mutual  credits  "  are  aomething  different  from 
''  mutual  debts/'  ^  To  the  lay  mind,  the  distinction  is  one  without  a  differ- 
ence for  a  mutual  credit,,  as,  for  instance,  the  delivery  of  collateral 
to  collect  and  apply  in  the  end  becomes  a  debt  and  is  set  off  as  such/**  In- 
deed, in  effect,  at  least  under  the  present  law,  there  can  be  practically  no 
difference.  In  ultimate  analysis  a  mutual  credit  is  not  xmlike  an  unliquidated 
debt,  and  such  debts  are  now  provable.^  There  are,  however,  some  exceptions 
tc>  the  rule  of  mutual  credits.  Thus,  if  the  credit  will  not  terminate  in  a 
debt,^^  or  if  a  creditor  intrusted  by  his  debtor  with  goods  has  not  the  right 
to  sell  them  until  after  the  bankruptcy,^'  or  if  such  goods  are  delivered  to 
the  creditor  for  a  specific  purpose,^*  a  mutual  credit  does  not  arise,  and  there 
can  be  no  set-off.  These  distinctions  are,  however,  not  important.  The  claim 
to  set-off  is  usually  m^ade  on  mutual  debts,  the  creditor  owing  the  bankrupt 
a  sum  of  money  and  the  bankrupt,  and,  therefore,  his  estate,  being  liable 
to  the  creditor  for  a  larger  sum.  In  such  a  case,  a  balance  is  struck  and 
'  the  claim  is  allowed  for  the  balance,  provided  the  facts  do  not  fall  within 
subsection  6.^  But  mere  payments  on  account  before  bankruptcy  are  not 
mutual  debits  or  credits  within  the  meaning  of  this  section/^ 


party  intruBts  the  other  with  goods  or 
value,  it  will  be  a  case  of  mutual  credit. 
In  re  Catlin,  Fed.  Cas.  2,519. 

8a.  Studley  v.  Boylston  Nat.  Bank  (U. 
S.  Sup.  Ct.),  30  Am.  B.  R.  161,  163. 

9.  Rose  V.  Hart,  S  Taunt.  499;  s.  c,  in 
Bmith  Leading  Cases,  Vol.  2,  p.  330,  hold- 
ing  that  where  cloth  was  deposited  with  a 
fuller  to  dress,  by  a  party  who  afterward 
became  a  bankrupt,  there  was  a  case  of  mu- 
tual credit  to  the  value  of  the  services  for 
dressing  the  cloth,  but  not  for  a  general 
balance  due  from  the  bankrupt.  And  in 
this  case  the  general  rule  was  laid  down 
that  the  credits  intended  bjr  the  act  were 
only  such  as  must,  in  their  very  nature, 
terminate  in  cross  debts. 

10.  In  re  Dow  (Ex  parte  Whiting).  Fed. 
Cas.  17,573;  Myers  v.  Davis,  22  N.  Y.  489; 
Aldrich  v.  Campbell,  70  Mass.  284;  Medo- 
mak  Bank  v.  Curtis,  24  Me.  36. 

11.  See  Bankr.  Act,  §  63-b. 

18.  Rose  V.  Hart,  8  Taunt.  499;  Groom 
V.  West,  8  Ad.  &  E.  758. 

18.  In  re  Dow  (Ex  parte  Whiting),  Fed. 
Cas.  17  573. 

14.  Libby  v.  Hopkins.  104  U.  S.  503 ;  Al- 
jiaper  v.  Currie,  12  Meea.  &  W.  751. 

15.  Walther  v.  Williams  Mercantile  Co. 
(C.  C.  A.,  6th  Cir.),  22  Am.  B.  R.  328.  169 
Fed.  270,  holding  that  where  an  agreement, 
giving  the  buaineas  and  possession  of  the 
goods  of  a  mercantile  company  to  bankrupts 
to  operate  for  a  year,  provided  that  upon 
its    termination     the    mercantile    company 


should  pay  any  inventory  excess  to  the  ex- 
tent of  $500,  and  that  the  bankrupts  should 
be  liable  for  any  deficiency,  and  at  the  ter- 
mination of  the  agreement  the  stock  wab 
appraised  at  $X,Z2ZJ^  m  exeesa  of  the  orig- 
inal inventory  value,  and  the  bankrupt 
owed  the  company  on  the  contract  and  in- 
cidental thereto  the  sum  of  $769.93.  tfi/eii 
items  constitute  "mutual  debts"  within 
the  meaning  of  aeotion  68  and  are  subject 
to  set-ofif. 

Damages  for  breach  of  contract  by  bank- 
nipt  nuiy  not  to  aet  off  mgainat  cUim  for 
services  and  mAterials  furnished  by  trustee. 
—  Damages  growing  out  of  the  failure  of 
the  receivers  or  trustees  in  bankruptcy  to 
continue  a  contract  of  the  bankruiit  are 
properly  claims  against  the  bankrupt,  but 
not  against  the  receivers  or  trustees,  as 
such,  and  where  the  trustees  of  a  bankrupt 
sued  upon  a  claim  for  services  and  ma- 
terials, furnished  by  bankrupt  and  by  them 
.selves,  aa  receivers  and  trustees  in  bank- 
ruptcy, a  counterclaim,  based  upon  bank- 
rupt's failure  to  perform  a  contract  sub- 
sequent to  bankruptcy,  may  not  be  set  up 
by  defendant  as  agamst  the  trustees,  al- 
though such  a  claim  would,  under  section 
68 -a  of  the  bankruptcy  act,  constitute  a 
proper  set-off  against  any  claim  of  the 
bankrupt  set  up  by  the  trustees.  Brown  ▼• 
Hannagan  (N.  Y.  *App.  Div.).  37  Am.  B.  R- 
294,  citing  Collier  on  Bankruptcy  (8th  Kd'- 
p.  792. 

16.  Payments  on  account. —  Paynw'nts  m 
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d.  Time  wlien  ri|^ht  to  set-off  is  detenuined. —  Strictly,  the  time  when  the 
right  to  set-off  is  determined  is  the  time  the  petition  isfiled.^**But  it  makes 
no  difference  whether  the  debts  are  payable  in  futuro  or  in  praesentiy^ 
"  Debt "  means  any  debt,  demand,  or  claim  provable  in  bankruptcy.^®  To 
determine,  therefore,  whether  the  holder  of  a  claim  is  entitled  to  the  benefit 
of  §  e^,  it  is  necessary  only  to  inquire  whether  his  claim  is  one  provable 
in  bankruptcy.^  Thus,  unliquidated  claims  may  be  set  off  against  liqui- 
dated,**  and,  it  is  thought,  under  the  present  law,  even  liabilities  sounding 
in  tort  against  those  purely  ex  contractu^  But  this  doctrine  as  to  time  is 
subject  to  the  exception  stated  in  subsection  h  (2),  considered  post;  a 
further  exception  in  cases  of  mutual  credits  has  already  been  noted. 

e.  ITatare  of  liability. —  (l)  In  geneeax. —  It  is  not  necessary  that  the 
debts  or  credits  be  of  the  same  character.  Thus  the  mutual  debts  need  not 
arise  out  of  the  same  transaction,^^  or  be  for  money  owed  the  one  to  the 
other.  The  basic  test  is  mutuality,  not  similarity,  of  obligation.  Illustrative 
cases  under  the  former  law  are  cited  in  the  foot-note.^    Advancements  made 


monej  intended  to  be  applied  upon  an  ex- 
isting open  account  constituting  a  prefer- 
ence do  not  create  a  case  of  mutual  debits 
and  credits  between  the  bankrupt  and  the 
creditor.  In  re  Cliristensen  (Ref.,  la.),  4 
Am,  B.  R.  202 J  In  re  Ryan  (D.  C,  TIL),  5 
Am.  B.  R.  396,  105  Fed.  760,  the  judge 
said:  ''I  am  of  the  opinion  that  the  mu- 
tual debits  and  credits  contemplated  by  sec- 
tion 68-a,  Bankr.  Act,  do  not  include  cash 
payments  on  account  within  four  months 
of  the  filing  of  the  petition  against  the 
bankrupt,  and  that  the  referee's  finding 
herein  that  creditors  should  be  permitted 
to  have  an  accounting  of  all  transactions 
between  them  and  the  bankrupt,  both  prior 
to  and  during  such  four  months,  and  to 
have  their  claims  allowed  for  the  balance 
shown  by  such  accounting,  is  not  sustain- 
able." 

When  right  to  set-off  is  determined;  de- 
posit by  bankrupt  after  filing  of  petition  as 
set-off  to  his  indebtedness  to  bank. —  The 
time  when  the  right  to  set-off  is-  determined 
under  section  68  of  the  bankruptcy  act  is 
the  date  of  the  filing  of  the  petition  in 
bankruptcy,  and  where  a  bankrupt  de- 
posited money  in  a  bank,  after  an  invol- 
untary petition  in  bankruptcy  bad  been 
filed  against  him,  and  at  a  time  when 
neither  he  nor  the  bank  knew  of  the  pend- 
ency of  the  petition,  the  bank  is  not  en- 
titled to  retain  the  sum  so  deposited  on 
the  ground  that  it  constitutes  a  set-off  to  a 
larger  amount  for  which  the  bankrupt  is 
indebted  to  them.  In  re  Miohaolis  &  Linde- 
man  (D.  C,  N.  Y.),  27  Am.  B.  R.  299. 

16a.  Toof  V.  City  National  Bank  (C.  C. 
A.,  6th  Cir.),  30  Am.B.  R.  79. 


17.  In  re  C&tj  Bank,  ITed.  CbM.  3^748; 
Drake  v.  Rollo,  Fed.  Gas.  4,066;  Collins  ▼. 
Jones,  10  B.  &  C.  777;  Taylor  v.  Nichols, 
23  Am.  B.  R.  306,  134  N.  Y.  App.  Div.  783, 
119  N.  Y.  Supp.  919,  holding  that  where 
both  a  note  surrendered  to  the  maker  and 
the  claim  of  the  maker  against  the  bank- 
rupt had  matured  prior  to  the  transfer  of 
the  assets  to  his  trustee  in  bankruptcy, 
there  was  a  right  of  set-off. 

18.  Bankr.  Act,  S  1   (H). 

Meaning  of  "debt."— It  is  well  settled 
that  this  provision  of  the  act  applies  to 
any  debt  provable  in  bankruptcy,  even 
though  not  then  due.  Steinhardt  v.  Nat. 
rark  Bank,  19  Am.  B.  R.  72,  revg.  18  Am. 

B.  R,  86,  120  App.  Div.  255;  In  re  Semmer 
Qlass  Co.  (C.  C.  A.,  2d  Cir.),  14  Am.  B. 
R.  25,  135  Fed.  77.  The  word  '*  debt "  as 
used  in  section  68-a  includes  any  debt  prov- 
able in  bankruptcy.  And  a  debt  is  prov- 
able whether  due  or  not  at  the  time  of 
bankruptcy.  Germania  Sav.  Bk.  &  Trust 
Co.  V.  Loeb  (C.  C.  A.,  6th  Cir.),  26  Am.  B. 
R.  238,  243,  citing  Collier  on  Bankruptcy 
(8th  Ed.),  p.  793;  In  re  Percy  Ford  Co.  (D. 

C.  Mass.),  28  Am.  B.  R.  919. 

19.  In  re  Semmer  Glass  Co.  (C.  C.  A.,  2d 
Cir.),  14  Am.  B.  R.  25,  135  Fed.  77. 

20.  Compare  Bell  v.  Carey,  8  C.  B.  887, 
and  even  under  the  narrower  doctrine  of 
the  English  laws,  Jack  v.  Kipping,  9  Q.  B. 

D.  113.  See  also  generally  under  Section 
Sixty-nine. 

21.  In  re  Christensen  (D.  C,  la.),  4  Am. 
B.  R.  99,  101  Fed.  802.  Consult  also  In  re 
Brewster  (Ref.,  N.  Y,),  7  Am.  B.  R.  486. 

22.  In  i^e  Petrie,  Fed.  Cas.  11,040;  Ex 
parte  Howard  Nat.  Bank,  Fed.  Cas.  6,764; 
Ex  parte  Pollard,  Fed.  Cas.  11,252. 
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by  a  bankrupt  to  his  daughter,  during  his  insolvency,  may  be  eet  off  against 
a  claim  made  by  her  against  his  estate  in  bankruptcy.^  It  seems  that  the 
rule  with  respect  to  set-offs  is  the  same  even  though  the  claim  of  the  creditor 
against  the  bankrupt  is  fully  secured.^* 

(2)  Set-off  by  bank. — A  question  somewhat  discussed  is  the  right  of 
a  bank  to  set  off  its  deposit  debt  against  the  unpaid  note  of  a  bankrupt 
depositor.  This  right  has  been  denied  in  one  case,  because  the  bookkeeping 
entries  were  not  actually  made  before  the  bankruptcy,  and  the  set-off,  there- 
fore, amounted  to  a  preference.^  But  every  set-off  is,  in  a  sense,  a  prefer- 
ence, and  the  ancient  rule  permitting  a  banker  so  to  charge  a  deposit  against 
notes  is  undoubtedly  the  rule  under  the  present,  as  under  the  former  law.'* 
As  stated  by  the  United  States  Supreme  Court:    "  The  money  deposited  in 


23.  Matter  of  Brewster  (Ref.,  N.  Y.),  7 
Am.  B.  R.  486. 

84.  Steinhardt  v.  Nat.  Park  Bank,  19  Am. 
B.  R.  72.  120  N.  Y.  App.  Div.  255,  revg. 
18  Am.  B.  R.  86,  holding  that,  in  an  action 
hy  a  trustee  to  recover  moneys  of  the  bank- 
rupt on  deposit  vith  a  bank  at  the  time  the 
petition  was  filed,  the  defendant  is  entitled 
to  set  off  the  amoimt  of  certain  demand 
notes  of  the  bankrupt  which  it  then  held 
but  for  which  it  held  securities  greater  in 
value  than  the  amount  of  the  notes,  though, 
by  reason  of  'their  depreciation  seventeen 
months  thereafter  when  sold,  the  securities 
did  not  bring  enough  to  pay  the  notes. 

Right  to  set-off  proceeds  of  surplus  col- 
lateral against  unsecured  note. —  Where  a 
creditor,  holding  an  unsecured  note  for 
which  he  had  filed  proof  of  claim  as  such, 
making  no  mention  of  any  security  avail- 
able, thereafter  sold  collateral  which  he 
held  to  secure  another  note,  and  realized  a 
sum  in  excess  of  the  amount  of  the  secured 
note,  he  was  entitled  to  set  off  the  amount 
of  the  surplus  against  his  unsecured  debt, 
there  being  no  estoppel  because  of  a  failure 
to  claim  such  surplus  in  his  proof  of  claim. 
In  re  Searles  (D.  C,  N.  Y.),  29  Am.  B.  R. 
635. 

26.  In  re  Tacoma,  etc.,  Co.,  3  N.  B.  N. 
Rep.  9. 

86.  In  re  Kalter,  2  N.  B.  N.  264.  See 
also  In  re  Myer  (D.  C,  N.  Y.),  5  Am.  B. 
R.  596. 

A  banker  mAy  set  off  the  debt  due  to 
him  on  loans,  overdrafts,  or  otherwise 
against  deposits  which  are  made  with  him. 
In  re  George  M.  Hill  Co.  (C.  C.  A..  7th  Cir-), 
12  Am.  B.  R.  221,  130  Fed.  315;  In  re  Bank 
of  Madison,  Fed.  Cas.  890.  9  N.  B.  R.  184; 
In  re  Petrie,  Fed.  Cas.  11,040,  7  N.  B.  R. 
332;  Denman  v.  Boylston,  5  Cush.  194. 
Upon  the  bankruptcy  of  one  of  its  deposi- 
tors a  bank  is  entitled  to  have  the  amount 
standing  to  his  credit  upon  its  books  ap- 
plied as  an  off  set  upon  its  note  against 
him,  in  the  absence  of  collusion  between 
them,  and  to  have  the  balance  of  the  note 
allowed  as  a  claim  against  the  bankrupt 


estate,  provided  the  bank  has  not  other- 
wise received  a  preference.  In  re  Scherzer 
(D.  C,  la.),  12  Am.  B.  R.  451,  130  Fed.  631. 
Where  an  insolvent  person  has  money  on 
deposit  in  a  bank  subject  to  check,*  and 
also  owes  the  bank  upon  a  promissory  note, 
upon  such  insolvent  person  being  adjudged 
a  bankrupt,  the  bank  is  entitl^  to  liaTe 
the  amount  of  the  bankrupt's  deposit  set 
off  against  the  sum  due  on  the  promissory 
note,  and  to  prove  its  claim  against  the 
bankrupt  for  the  balance.  West  v.  Bank  of 
Lahoma,  16  Am.  B.  R.  733,  16  Okl.  508 ; 
Whitaker  v.  State  Bank  (Sup.  Ct.,  Okl.), 
25  Am.  B.  R.  876.  So  if  the  banker  has 
received  drafts  for  collection  the  proceeds 
of  which  afterward  came  into  his  hands, 
he  may  offset  them  against  debts  due 
to  him.  In  re  Famsworth,  Fed.  Cas.  4.673. 
14  N.  B.  R.  148. 

Deposits  may  be  set  off  against  over- 
drafts. Tomlinson  v.  Bank  of '  Lexington 
(C,  C.  A.,  4th  Cir.),  16  Am.  B.  R.  632,  145 
Fed.  824.  Money  deposited  to  a  bankrupt's 
credit,  at  the  time  of  filing  his  petition  in 
bankruptcy,  may  be  set  off  against  a  debt 
due  from  him  to  the  bank.  In  re  Little 
(D.  C,  la.),  6  Am.  B.  R.  681,  110  Fed.  621. 
A  bank,  upon  the  insolvency  of  one  of  its 
depositors,  is  entitled  to  retain  and  applv 
the  amount  of  his  deposit  in  part  payment 
of  his  note  then  due  and  held  by  the  bank. 
Such  debts,  are  mutual  and  the  set-off.  if 
made  in  good  faith  and  not  as  a  mere  trick 
or  device  for  the  benefit  of  tlie  indorser. 
is  not  a  "  transfer  of  property  "  nor  does  it 
constitute  a  preference  within  the  meaning 
of  the  bankruptcy  act.  Booth  v.  Prete.  22 
Am.  B.  R.  579,  81  Conn.  636,  71  Atl.  938. 

Set-off  of  proceeds  of  dieck  deposited  for 
collection  just  prior  to  bankruptcy.— ^V}lere 
a  bank  accepts  a  check  for  collection,  and 
receives  the  proceeds  on  the  following  day 
without  having  paid  out  in  the  meantime 
anything  on  account  of  the  deposit,  it  can- 
not apply  the  proceeds  of  the  check  toward 
a  debt  due  by  the  depositor,  where  it  ap- 
pears that  on  the  day  the  check  was  de- 
posited for  collection,  but  at  a  subsequent 
hour,  a   petition   in   bankruptcy  was  fil?<I 
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a  bank  becaoies  a  part  of  its  general  funds,  to  be  dealt  with  by  it  as  otlier 
moneys,  to  be  lent  to  customers,  and  parted  with  at  th^  will  of  the  bank,  and 
the  right  of  the  depositor  is  to  have  the  deposit  repaid  in  whole  or  in  part 
by  honoring  the  depositor's  checks  drawn  thereon.  Such  deposit  creates  an 
ordinary  debt,  not  a  privilege  or  right  of  a  fiduciary  character.  The  amount 
of  such  a  deposit  may,  therefore,  be  sot  off  in  bankruptcy  against  a  claim 
against  the  depositor,  allowng  the  bank  to  prove  for  the  balance."  ^  A  bank 
is  entitled  to  set  off  certain  demand  notes  of  a  bankrupt  where  an  action  is 


against  the  depositor.  Moore  v.  Third  Nat. 
Bank  of  Phila.  (Super.  Ct.,  Pa.),  24  Am. 
S.  Rm  568. 

Effect  of  failure  to  offset. —  In  Traders' 
Bank  v.  Campbell,  14  Wall.  87,  6  N.  B.  R. 
353,  it  appeared  that  in  sol  rents  upon  the 
eve  of  bankruptcy  gave  to  their  banker  a 
check  upon  funds  to  their  credit  In  that 
bank  to  apply  upon  the  indebtedness  due 
to  the  bank,  although  the  banker  and  the 
iMinkrupts  knew  of  the  insolvency  of  the 
latter.  The  Supreme  Court  held  the  trans- 
action to  be  a  preference  and  voidable  by 
the  assignee  in  bauKruptcy  and  that  he  had 
the  right  to  recover  the  amount  so  paid, 
and  further  held  that  although  possibly 
had  the  bankrupt  stood  upon  its  right  of 
offset,  that  right  might  have  been  avail- 
able  to  them,  yet  when  they  treated  the 
money  as  the  bankrupt's  own  property, 
taking  his  check  and  crediting  the  amount 
as  a  payment  on  the  indebtedness,  the 
transaction  became  a  voidable  preference. 

•7.  New  York  County  National  Bank  v. 
Massey,  192  U.  S.  138,  11  Am.  B.  R.  42, 
revg.  8  Am.  B.  R.  515;  Studley  v.  Boylston 
Nat.  Bank  (U.  S.  vSup.  Ct.),  30  Am.  B.  R. 
161;  Continental  &  Com.  Trust  &  Sav.  BanK 
V.  Chicago  Title  &  Trust  Co.  (U.  S.  Swp. 
Ct),  30  Am.  B.  R.  624;  Whitaker  v.  State 
Bank  (Sup.  Ct.,  Okl.),  25  Am.  B.  R.  876. 
See  also  Matter  of  Levi  (P.  C.  N.  Y.),  9 
Am.  B.  R.  176,  121  Fed.  198;  Matter  of 
Semmer  Glass  Co.  (Ref.,  N.  Y.),  11  Am. 
B.  R.  666;  West  v.  Bank  of  Lahoma,  Id 
Am.  B.  R.  733,  16  Okl.  508. 

Money  paid  by  a  bank  in  ignorance  of  a 
general  assignment,  having  been  returned 
by  order  of  tJH  court,  may  be  set  off  against 
the  assignee  Jnotes.  In  re  Meyer  &  Dickin- 
son (D.  C  N.  Y.),  5  Am..B.  R.  593,  107 
Fed.  86. 

Set  off  and  proof  of  balance. —  Where  at 
the  suggestion  of  the  president  of  a  bank 
in  which  a  company,  mdebted  to  it  upon 
certain  notes,  kept  an  account,  it  was 
agreed  that  he  should  0.  E.  checks  drawn 
againsi  said  account,  but  he  did  not  at- 
tempt in  any  way  to  interfere  with  the 
management  of  the  business  of  the  company 
or  seek  to  control  it,  and  was  not  aware 
of  its  insolvency  at  the  time  the  agreement 
as  to  the  checks  was  made,  the  bank,  upon 
the  adjudication  of  the  company,  may  set 
off  its  deposits  against  the  notes,  and  prove 
its  claims  for  the  balance.  In  re  Medaris- 
Vine  Carriage  Co.,  15  Am.  B.  R.  897,  15 
Ohio  Fed.  Dec,  223. 


Payment  to  bank  from  deposit  account. — 
Where  bankrupt  had  a  deposit  account 
with  defendant  bank,  payments  of  dis- 
counted notes,  made  at  the  maturity  of 
such  notes  within  the  four  months*  period 
by  bankrupt's  check  drawn  on  the  deposit 
account  and  by  the  bank  charging  up  the 
amounts  due  against  the  deposit  aocount 
with  bankrupt's  acquiescence,  did  not  con- 
stitute preferences,  it  appearing  that  the  de- 
posits had  been  made  honestly,  and  with 
no  intention  of  enabling  the  bank  to  secure 
an  advantage  over  other  creditors  in  the 
face  of  threatened  insolvency.  Studley  v. 
Boylston  National  Bank  of  Boston  (C.  C. 
A.,  1st  Cir.),  29  Am.  B.  R.  649. 

88.  Steinhardt  v.  Nat.  Park  Bank,  19 
Am.  B.  R.  72,  120  N.  Y.  App.  Div.  255,  revg. 
18  Am.  B.  R.  86;  Irish  v.  Citizens'  Trust 
Co.  (D.  C,  N.  Y.),  21  Am.  B.  R,  39.  163 
Fed.  880,  holding  that  the  right  of  a  bank 
to  set  off  overdue  notes  of  a  depositor 
against  his  general  deposit  is  not  a  lien  in 
the  sense  of  the  bankruptcy  act,  and  may 
not  be  exercised  as  to  notes  not.  yet  due. 

Set  off  of  deposit  against  notes. —  In  the 
case  of  German ia  Sav.  Bk.  A,  Trust  Co.  v.. 
Loeb  (C.  C.  A.,  6th  Cir.),  26  Am.  B.  R.  238, 
the  bankrupt,  prior  to  bankruptcy,  had  a 
deposit  in  claimant  bank  amounting  to- 
about  $5,000  and  the  bank  held  notes  of 
the  bankrupt  amounting  to  $20,000.  Within 
four  months  of  the  bankruptcy,  the  bank, 
feeling  itself  insecure,  caused  a  conference 
to  be  had  between  its  attorney  and  the  at- 
torney for  the  bankrupt..  Thereupon,  the 
bankruptis  attorney,  not  realizing  the 
financial  condition  of  the  bankrupt,  pro- 
posed that  the  bankrupt  continue  to  make 
deposits,  but  withdraw  only  up  to  the 
amounts  deposited  after  the  date  of  the 
conference,  leaving  the  amount  already 
deposited  intact  until  the  exact  finan* 
cial  condition  could  be  learned.  Between 
the  date  of  said  conference  and  the  bank- 
ruptcy about  $4,500  more  were  deposited 
which  were  not  withdrawn.  The  bank 
claimed  the  right  to  offset  the  $5,000  and  the 
$4,500  deposits  against  its  claim.  The  trus- 
tee claimed  that  the  $5,000  off  set  amounted 
to  a  preference  and  that  the  $4,500  deposit 
was  a  deposit  in  trust,  or  special  deposit 
as  to  which  there  could  be  no  off  set.  It 
was  held  that  the  $5,000  off  set  did  not 
amount  to  a  preference,  in  the  absence  of 
fraud  or  collusion;  that  the  evidence  as  to 
the  conference  between  the  attorneys  did 
not  indicate  fraud  or  collusion ;  and  that  it 
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brought  bj  the  trustee  to  recover  moneys  on  deposit**  The  liability  of  a 
depositor  as  an  indorser  on  a  note  held  by  the  bank  may  be  set  off  againi&t  a 
deposit,  although  the  liability  of  the  indorser  did  not  become  absolute  until 
sdt&r  the  petition  in  bankruptcy  was  filed.^  And  so  also  the  amount  of  a 
note  held  by  a  bankrupt  bank  may  be  set  off  against  the  amount  on  deposit 
in  the  bank  to  the  credit  of  the  maker  of  the  note.^  But  deposits  made  after 
the  petition  against  the  bankrupt  was  filed  belong  to  die  trustee ;  the  right  to 
offset  only  applies  to  deposits  in  the  bank  when  the  petition  was  filed,  al- 
though the  bank  had  no  notice  of  it.'^  A  response  by  a  bank  to  an  order 
of  a  referee  to  show  cause  why  it  should  not  pay  over  to  the  trustee  moneys 
deposited  with  it  by  the  bankrupt  three  days  before  the  filing  of  the  petition 
in  bankruptcy,  that  the  money  was  deposited  without  solicitation  or  agreement 
and  that  at  the  time  of  the  deposit  the  bankrupt  owed  the  bank  on  an  over- 
draft and  on  past-due  notes  a  certain  amount  which  it  claims  to  offset  against 
its  liability  to  the  bankrupt  and  the  trustee,  states  an  adverse  claim  and  a 
good  plea  to  the  jurisdiction  of  the  referee  and  the  district  court  summarily 
to  determine  the  validity  of  that  claim  under  §  23-b  of  the  bankruptcy  law.'^ 
f.  Being  in  the  same  right. —  To  be  mutual,  debts  between  parties  must 
be  owing  to  and  be  due  in  the  same  rights  and  capacities.*^  Thus,  a  debt 
due  one  as  an  executor  cannot  be  set  off  against  a  debt  due  from  him 
individually;  ^  a  tenant's  imliquidated  damages  for  the  landlord's  negligence 
in  permitting  water  to  come  upon  the  premises  may  not  be  set  off  against 
the  landlord's  claim  for  rent;'*  a  creditor  of  a  corporation  cannot  set  off 
his  liability  for  unpaid  subscriptions  for  its  stock  ;^  a  claim  based  on  in- 
dividual promissory  notes  of  a  member  of  a  bankrupt  firm  cannot  be  set  off 
against  a  judgment  recovered  against  the  claimant  on  behalf  of  such  firm 
by  its  trustee  in  a  suit  for  unliquidated  damages  ex  contractu;  ^  and,  where 
the  ownership  of  the  claim  is  merely  nominal,  it  cannot  be  set  off  aganst  a 


was  immaterial,  under  section  68-a  of  the 
bankruptcy  act,  that  the  notes  upon  which 
the  bank's  claim  was  based  had  not  ma- 
tured. See  also  In  re  Percy  Ford  Co.  (D. 
C,  Mass.),  28  Am.  B.  K.  919. 

99.  Set  off  of  note  not  yet  dne. —  In  re 
Semmer  Glass  Co.  (C.  C.  A.,  2d  Cir.),  14 
Am.  B.  R.  25,  135  Fed.  77.  In  an  action 
by  a  trustee  to  recover  a  debt  due  the  bank- 
rupt estate,  the  defendant  may  plead  as  a 
set-off  the  amount  of  a  note  against  the 
bankrupt,  even  though  it  had  not  matured 
at  the  date  of  adjudication,  but  the  defend- 
ant is  not  entitled  to  any  affirmative  judg- 
ment thereon.  Frank  v.  Mercantile  Nat. 
Bank,  182  N.  Y.  264,  14  Am.  B.  R.  125. 

80.  In  re  fihults  (D.  C,  N.  Y.),  13  Am. 
B.  R.  84,  132  Fed.  573. 

SOa.  Toof  V.  City  National  Bank  (C.  C. 
A.,  6th  Cir.),  30  Am.  B.  R.  79. 

31.  In  re  Gill  (C.  C.  A.,  8th  Cir.),  26 
Am.  B.  R.  883. 

32.  In  re  Lesher  &  Son  (D.  C,  Pa.),  25 
Am.  B,  R.  218,  176  Fed.  650,  citing  Collier 
on  Bankruptcy  (7th  ed.),  p.  796:  West  v. 
Prver,  2  Bing!  N.  C.  455;  Ex  parte  Bailey, 
1   M.  I).  &  D.  263. 


33.  Bishop  V.  Church,  3  Atl.  691. 

34.  In  re  Becher  (D.  C,  Pa.),  15  Am.  B. 
R.  228,  139  Fed.  366. 

35.  In  re  Goodman  Shoe  Co.  (D.  C,  Pa.), 
3  Am.  B.  R.  200,  96  Fed.  949;  Sawyer  v. 
Hoag,  17  Wall.  610;  Jenkins  v.  Armour, 
Fed.  Cas.  7,260;  In  re  Ro^ce  Drv  Goods 
Co.  (D.  C.  Mo.),  13  Am.  B.  R.  258.  133 
Fed.  100;  Babbitt  ▼.  Read  (C.  C,  N.  Y.), 
23  Am.  B.  R.  254,  173  Fed.  712,  holding 
that  bondholders,  who  are  alsAtockhoIden, 
are  not  entitled  to  set  ofT  th(<^'  amount  of 
their  bonds  against  a  claim  established 
against  them  in  a  suit  to  enforce  the  lU- 
biiity  aa  stockholders. 

A  debt  dne  for  stock  in  a  corporation  ran- 
not  be  set  off  against  a  debt  due  from  eaid 
corporation,  not  being  mutual  nor  in  thf 
same  right,  since  the  latter  is  due  from  the 
corporation  in  its  individual  right  while  the 
former  constitutes  a  trust  fond  for  the 
benefit  of  creditors  of  the  corporation. 
Matter  of  Howe  Mfg.  Co.  (D.  C,  Ky.),  ^ 
Am,  B.  R.  477,  citing  Collier  on  Bankruptcy 
(8th  ed.),  p.  796. 

36.  In  re  Lesher  A  Son  (D.  C,  Pa.).  ^ 


_^ 
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debt  due  from  such  owher.'^  But  the  trustee  in  bankruptcy  may  set  off 
claims  which  have  vested  in  him,  even  though  they  never  vested  in  the 
bankrupt.^  It  has  been  held  that  a  claim  for  unliquidated  damages  for 
false  representations,  inducing  a  contract  for  the  sale  and  delivery  of  goods, 
may  be  set  oS  against  a  claim  arising  upon  the  contract  of  sale.^  A  surety 
who,  by  paying  the  principal's  debt,  has  become  subrogated  to  the  latter^s 
rights  may,  of  course,  avail  himself  of  a  set-off  in  favor  of  the  principal.^ 
Such  debts  are  then  in  the  same  right. 

g.  Joint  and  several  claims —  Here  the  general  rule  is  that  a  joint  claim,  aa 
that  of  a  partnership,  cannot  be  set  off  against  the  debt  of  one  of  the  individ- 
uals jointly  claiming.*^  The  reason  for  this  is  that  the  individual  partner 
should  not,  in  justice  to  his  associates,  be  permitted  to  pay  his  debts  out  of 
partnership  property.  Conversely,  however  when  the  partnership  is  the 
debtor,  their  liability  being  in  solido,  a  debtor  of  one  of  them  may  set  off  his 
indebtedness  against  such  joint  debt  to  him.^^  A  further  exception  is  stated 
in  a  case,^  where  the  joint  credit  was  given  on  account  of  a  separate  debt, 
this  being  strictly  an  instance  of  "  mutual  dealing."** 

h.  Waiver  of  set-ofF —  If  a  creditor  proves  his  debt,  without  claiming  set- 
off, he  will  generally  be  deemed  to  have  waived  it.**  At  the  same  time,  in- 
advertence or  mistake  is  usually  a  sufficient  excuse  for  leave  to  withdraw 
and  amend.     There  are  no  cases  under  the  present  law  yet  reported.*^ 

i.  Fractice. —  This  section  seems  to  contemplate  that,  if  a  creditor's  claim 
against  the  bankrupt  is  greater  than  the  bankrupt's  claim  against  him,  he 
shall  only  prove  for  the  balance ;  and  if  the  creditor's  claim  is  less  than  the 

Am.  B.  R.  218,  176  Fed.  650,  citing  CoUier  but  upon .  broad  principles  applicable  gen- 

on  Bankruptcy  (7th  ed.),  p.  796.  erally  in  bankruptcy. 

37.  In  re  Lane,  Fed.  Cas.  8,043.  Com-  41.  Gray  v.  RoUo,  18  Wall.  629;  Ex  parte 
pare  Boyd  v.  Mangles,  16  Mees.  &  W.  336.  Twogood,  11  Ves.  516;  Ex  parte  Caldicott, 

38.  In  re  Crystal,  etc.  (D.  C,  Vt),  4  Am.  25  Ch.  D.  716.  A  debt  -due  from  a  bank- 
B.  R.  55,  104  'Fed.  265.  rupt  to  an  individual  partner  of  a  solvent 

30.  In  re  Harper  (D.  C,  N.  Y.),  23  Am  firm  cannot  be  set  off  against  a  debt  due  to 

B.  R,  918,  175  Fed.  412.  the   estate   from   the    partnership.      In    re 

40.  Compare  Bankr.  Act,  |S  16  and  57-i  Shults    (D.   C,  N.  Y.),  13  Am.  B.  R,  84, 

See  also  In  re  Bingham  (D.  C,  Vt),  2  Am  132  Fed.  573. 

B.  R.   223,   94    Fed.   796;    also   Morgan   v.  42.  Tucker  v.  Oxley,  5  Cranch,  34. 
WordeH  (Sup.  Ct,  Mass.),  6  Am.  B.  R,  167.  48.  In  re  Crystal,  etc.,  Co.   (D.  C,  Vt.), 

Set  off  by  surety  of  payment  on  princi-  4  Am.  B.  R.   55,   104  Fed.  265;   Gray  of 

pal's  debt. —  In  the  case  of  In  re  Dillon  (D  Rollo,  18  Wall.  629,  21  L.  Ed.  927,  holding 

C,  Mass. ) ,  4  Am.  B.  R.  63,  66,  100  Fed.  that  a  separate  debt  cannot  be  set  off  against 
627,  the  judge  said:  "The  right  of  set-off,  a  joint  debt  in  bankruptcy  unless  growini^ 
however,  may  not  depend  altogether  upon  out  of  a  transaction  or  under  circumstances 
the  form  required  in  proving  the  debt.  A  establishing  ihat  the  joint  credit  had  been 
debt  provable  only  in  the  name  of  A  may  given  on  account  of  a  separate  debt, 
perhaps  be  availed  of  in  set-off  by  B.  To  44.  These  words  occur  in  the  English  sec- 
hold   this   would    not  contravene   the   Ian-  tion  on  set-off. 

guage  of  the  present  act.     The  rule  that  a  45.  Russell  v.  Owen,  61  Mo.  185. 

surety    may    generally    set   off   a    payment  46.  Cases    under   the    law   of    1867    are: 

made  on   his   principal's   debt   against  his  Hunt  v.  Holmes,  Fed,  Cas.  6,890;  Brown  v. 

debt  due  to  the  principal  does  not  seem  to  Farmers'  Bank,  6  Bush   (Ky.)   198;  Stand- 

W  based  upon  the  technical  form  of  proof,  ard  Oil  Co.  v.  Hawkins,  74  Fed.  395. 
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bankrupt's  claim  against  him,  the  time  for  a  setoff  would  seem  to  be  when 
the  creditor  is  sued,  and  the  place  the  forum  in  which  the  suit  is  brought^' 
Where  a  creditor  files  a  proof  of  claim,  the  burden. of  proof  is  upon  the 
trustee  to  establish  a  counterclaim  thereto.**® 

II.  WHEN  NOT  ALLOWED. 

a.  Not  provable  against  the  estate. —  Subdivision  1  of  subsection  6  requires 
the  debt,  sought  to  be  set  off  or  counterclaimed,  to  be  provable  against 
the  bankrupt's  estate.^^  There  is  a  difference  between  the  former  and  the 
present  law  here,  which  has  given  rise  to  some  speculation.^  Formerly, 
to  entitle  to  set-off,  a  debt  must  have  been  "  provable  in  its  nature ;"  now. 
it  must  be  ''  provable."  Under  the  law  of  1867,  it  was  held  that  a  debtor 
of  the  estate  holding  a  claim  on  which  he  had  attempted  to  secure  a  prefer- 
ence might  still  use  it  as  a  set-off,  because  it  was  provable  in  its  nature.*^ 
The  distinction  seems  rather  tenuous.  Thus,  under  the  present  law,  which 
denies  allowance  to  claims  whose  owners  have  been  preferred,  the  word 
"  provable  "  was  held  to  mean  the  same  as  "  provable  in  its  nature  "  and,  the 
case  being  one  of  mutual  credit,  the  set-off  was  allowed,  in  spite  of  a  prefer- 
ence making  it  technically  not  provable.^^  Subject,  however,  to  exceptions 
based  on  equitable  principles  like  those  applied  in  Morgan  v.  Wordell,  supra, 
the  general  rule  is  that  no  claims  tainted  with  a  preference  may  be  asserted 
by  way  of  set-off,  except  those  within  the  terms  of  §•  60-e.  The  latter  is 
new.    It  has  already  been  discussed.^ 


47.  In  re  Lesher  &  Son  (D.  C,  Pa.),  25 
Am.  B.  R.  218,  176  Fed.  650,  citing  Collier 
on  Bankruptcy  (7th  ed.),  p.  796. 

48.  In  re  Harper  (D.  C,  N.  Y.),  23  Am. 
B.  R.  918,  175  Fed.  412. 

49.  Debt  must  be  provable. —  In  re  Har- 
per (D.  C,  N.  Y.],  23  Am.  B.  R.  918,  931, 
175  Fed.  412,  tlie  judge  said:  "This  is 
not  a  limitation  or  restriction  on  the  right 
of  the  trustee  to  set  up,  prove,  and  use 
any  claim  he  has  and  which  he  may  enforce 
against  a  creditor  of  the  bankrupt  present- 
ing a  claim  against  the  estate  he  represents, 
provided  it  be  a  '  debt*  owing  by  such  cred- 
itor to  the  bankrupt  estate  within  the 
meaning  of  section  68-a.  The  plainly  dis- 
closed policy  of  the  Act  is  that  where  a 
person  is  indebted  to  the  bankrupt  estate, 
and  the  trustee  seeks  to  enforce  the  in- 
tlebtodness,  the  debtor  to  the  e.state  may  set 
up  as  an  ofT-sct  or  counterclaim  only  such 
just  demands  as  he  has  against  the  estate 
which  are  provable  in  bankruptcy  as  a 
claim  against  the  estate  .  .  .  The  debtor 
is  limited  to  claims  provable  in  bankruptcy. 
There  is  no  provision  or  suggestion  in  the 
Act  that  a  claim  a^^ainst  a  creditor  of  the 
bankrupt  in  the  hands  of  the  trustee,  and 


which  came  to  him  by  operation  of  law  on 
his  appointment,  cannot  be  used  as  an 
off-set  to  or  counterclaim  against  the  claim 
of  such  creditor  of  the  bankrupt  estate. 
unless  such  claim  in  the  hands  of  the  trus- 
tee be  one  of  a  character  provable  in  bank- 
ruptcy in  case  the  one  liable  thereon  had 
been  adjudicated  a  bankrupt." 

50.  See  In  re  Dillon  (D.  C,  Mass.),  * 
Am.  B.  R.  63,  100  Fed.  627,  in  which  case 
the  court  said:  "  The  language  of  the  dif- 
ferent statutes  of  bankruptcy  doubtless 
differs,  and  the  provision  of  section  68-b  of 
the  act  of  1898,  that  a  set-off,  to  be  al- 
lowed, must  be  provable  against  the  estate. 
is  not  found  in  all  bankrupt  acts,  and  ap- 
parently was  not  the  law  under  the  Act  of 
1800  ..  .  The  right  of  set-off,  however. 
may  not  depend  altogether  upon  the  form 
required  in  proving  the  debt.  A  debt  prov- 
able only  in  the  name  of  A  may  perhaps  be 
availed  of  in  set-off  by  B." 

51.  Clark  v.  Iselin,  21  Wall.  360. 

62.  Morgan  v.  Wordell  (Sup.  Jud  Ct, 
Mass.),  6  Am.  B.  R.  167.  Compare  In  re 
Kingsley,  Fed.  Cas.  7,819. 

58.  See  under  Section  Sixty  of  this  work. 


^    68.] 


When  Not  Allowed. 


981 


b.  Piiroliased  after  bankruptcy  or  within  four  months  before. —  (1)  In 
0£K£BjiL. —  Subdivision  2  of  subsection  b  prevents  the  set-off  or  counter- 
claim  of  a  claim  which  was  acquired  after  the  filing  of  the  petition,  or  within 
foTMT  months  before  such  filng,  "  with  a  view  to  such  use  and  with  knowl- 
edge or  notice  that  such  bankrupt  was  insolvent,  or  had  committed  an  act 
of  bankruptcy.''  This  clause' differs  from  that  in  the  law  of  1867  only  in 
denying  set-off  to  claims  purchased  within  the  four  months'  period ;  this  that 
law  did  not  do.  The  necessity  of  the  rule  is  apparent  The  doctrine  of  set- 
off would  foster  preferences  of  the  worst  kind,  if  a  well-informed  debtor  of 
an  insolvent  could  buy  up  claims  against  him  either  within  four  months  of 
the  'bankruptcy  or  after  the  filing  of  the  petition.  For  instance,  if  property 
'was  eold  by  the  bankrupt  within  the  four  months'  period  to  one  of  his  cred- 
itors, piirtly  for  cash  and  partly  on  credit,  the  amount  due  on  the  sale  should 
not  be  offset  against  the  creditor's  claim  against  the  e&tate.^*  This  provision 
pi(»vents  the  set-off,  against  the  amount  due  by  a  bankrupt  to  a  creditor,  of 
orders  issued  by  employees  of  such  creditor  within  the  four  months'  period 
directing  the  pnyment  of  a  part  of  the  wages  earned  by  them  on  account  of 
supplies  furnished  by  the  bankrupt.^  The  mere  fact  of  insolvency  or  mere 
knowledge  of  such  insolvency  is  not  alone  sufficient  to  take  away  a  bank's  right 
of  set-off.^ 

(2)  '^  With  a  view  to  such  use  and  with  knowledge/'  etc. —  The 
words  here  wei-e  not  in  the  original  law  of  1867.^^  The  idea  expressed  by 
the  words  *^  with  a  view  to  such  use  "  was  incorporated  by  the  amendatory 
act  of  1874,  but  only  as-to  involuntary  cases;  the  words  "  with  knowledge  or 
notice,"  etc.,  to  the  end  of  the  subsection,  are  new.  The  use  of  the  con- 
junction "  and  "  should  be  noted ;  those  opposing  a  claim  to  set-off  on  the 
ground  specified  in  subdivision  2  must  show,  not  only  its  purchase  within 
the  time  specified,  but  that  such  purchase  was  with  a  view  to  its  use  as  a 
set-off  and  with  knowledge  or  notice  ;that  the  bankrupt  was  insolvent,  or 
had  committed  an  act  of  bankruptcy."  .  Such  proof  will  not  be  difficult  if 
the  purchase  antedates  the  bankruptcy;  it  may,  if  within  the  four  months' 
period.  The  cases  under  the  former  should  be  read  with  the  date  of  the 
amendatory  act  of  1874  carefully  in  mind.^ 


54.  In  ro  White   (C.   C.   A\,   7th   CIr.),   M  Am. 

B.   R.   197.  177  Fed.   194. 

55.  Weatern   Tie  it  Timber  Co.   v.   Brown,   19« 

U.   S.  502,  13  Am.  B.  R.  447. 

ROa.  Matter  of  Wright  Dana  Hardware  Co. 
(C.  C.  A.,  2d  CIr.).  31  Am.  B.  R.  816.  modj?,  SI 
Am.  B.  R.  192.  As  said  In  Studley  v.  BoylRton 
National  Bank.  229  U.  S.  623.  30  Am.  B  R.  161. 
"  there  Is  nothlnsr  In  the  statute  which  df'prlves 
a  bank,  with  whom  an  Insolvent  is  doing  business, 
of  the  rights  of  any  other  creditor  taking  money 
without  reasonable  cause  to  believe  that  a  prefer- 
ence will  result  from  the  payment.  The  Bank- 
ruptcy Act  contemplates  that  by  remaining  in 
business  and  at  work  an  insolvent  may  become 
able  to  pay  off  his  debts.  It  does  not  prevent  him 
from  continuing  to  trade,  depositing  money  In 
bank,  drawing  checks  and  paying  debts  as  they 
mature,  either  to  hla  own  bank  or  any  other 
creditor.  It  does  provide,  however,  that  if  bank- 
ruptcy ensues  all  payments  thus  made,  witliin  the 
four  months*  period,  may  be  recovered  by  the 
trustee,  if  the  creditor  had  reasonable  cause  to 
believe  that  a  preference  would  be  thereby  ef- 
fected." 


116.  In  r©  City  Bank,  Fed.  Cas.  2,742.  Compare 
Hitchcock  V.  RoUo.  Fed.  Cas.  e,635. 

B7.  See  Tomlinson  v.  Bank  of  Lexington  (C.  C. 
A..  4th  CIr.).  16  Am.  B.  R.  632.  145  Fed.  824; 
Mason  v.  Herkimer  Co.  Bank  (C.  C.  A.,  2d  dr.), 
22  Am.  B.  R.  733.  172  Fed.  529,  revg.  21  Am.  B. 
R.  98. 

Harden  of  proof. •^  Where  a  claim  made  up 
and  based  upon  a  certificate  of  deposit  Issued  by 
the  bankrupts,  engaged  In  the  business  of  private 
bankers,  payable  to  the  order  of  the  claimant's 
wife  and  OAslgned  to  him.  Is  sought  to  be  used  as 
an  offflet  agaln«t  his  Indebtedness  to  thp  bank 
when  It  closed  its  doors,  the  burden  of  showing 
that  the  certiflcate  was  transferred  before  tho 
bank  suspended  payment  and  without  knowledge 
of  Its  insolvency  is  upon  the  claimant.  In  re 
Rhults  (D.  C,  N.  T.),  14  Am.  B.  R.  278.  135  Fed. 
623. 

58.  Hovey  v.  Insurance  Co..  Fed.  Cas.  6,743; 
Hunt  V.  Hplmes,  Fed.  -Caa.  6.890;  In  re  Perkins, 
Fed.  Cas.  10,982:  Hashore  V.  Rhodes.  16  N.  B.  R. 
72.  Compare  also  Smith  v.  Hill.  8  Gray,  572; 
Smith  V.  Brinkerhoff.  6  N.  Y.  305:  also  the  numer- 
ous English  cases  on  the  same  subject. 


SECTION  SIXTY-NINE. 


POSSESSION  OF  PROPERTY. 

§  69.  Possession  of  Property. — a  A  judge  may,  upon  satisfactory 
proof,  by  affidavit,  that  a  bankrupt  against  whom  an  involuntary 
petition  has  been  filed  and  is  pending  has  committed  an  act  of  bank- 
ruptcy, or  has  neglected  or  is  neglecting,  or  is  about  to  so  neglect 
his  property  that  it  has  thereby  deteriorated  or  is  thereby  deterio- 
rating or  is  about  to  deteriorate  in  value,  issue  a  warrant  to  the 
marshal  to  seize  and  hold  it  subject  to  further  orders.  Before^  such 
warrant  is  issued  the  petitioners  applying  therefor  shall  enter  into  a 
bond  in  such  an  amount  as  the  judge  shall  fix,  with  such  sureties  as 
he  shall  approve,  conditioned  to  indemnify  such  bankrupt  for  such 
damages  as  he  shall  sustain  in  the  event  such  seizure  shall  prove  to 
have  been  wrongfully  obtained.  Such  property  shall  be  released,  if 
such  bankrupt  shall  give  bond  in  a  sum  which  shall  be  fixed  by  the 
judge,  with  such  sureties  as  he  shall  approve^  conditioned  to  turn 
over  such  property,  or  pay  the  value  thereof  in  money  to  the  trustee^ 
in  the  event  he  is  adjudged  a  bankrupt  pursuant  to  such  petition. 


Analogous  proTisions:    In  U.  S.:    Act  of  1867,  |  40,  R.  S.,  §  5024. 

In  Sng.:    Act  of  1883,  none. 
Cross-references:    To  the  law:     Juriadiction  of  court  to  appoint  marshal  to  take  custodv 
of  property,  §  2(3). 
Bond  to  be  filed  upon  application  to  take  possession  of  property,  |  3-e. 
Referee  to  exercise  power  of  judge  in  respect  to  taking  possession  of  property, 
§  38-a(3). 
To  the  General  Orders:     Indemnity  for  expenses  of  marshal,  X. 

Accounts  of  marshal,  with  vouchers,  XIX. 
To  the  Forms:     Special  warrant  to  marshal  to  take  possession  of  property,  No.  8. 
Bond  of  petitioning  creditor,  Ko.  9;  bond  to  marshal.  No.  10. 


SYNOPSIS  OF  SECTION. 


I.  Seizure  of  Bankrupt's  Property,  983. 

a.  Cross-references  J  983. 

b.  Scope  of  section^  983. 

c.  Bond  of  petitioning  creditors^  983. 

d.  Bonding  the  property  hackj  984. 

e.  Remedy  where  property  is  claimed  by  a  third  person^  984 

f.  The  marshaVs  liability y  985. 

g.  Practice,  985. 

[982] 


§  69.]  SsizuBE  OF  Bankrupt's  Pbopebty.  98B 

L  SEIZXmS  OF  BANKBXTPT'S  PROPERTY. 

a.  Crou-xef erences —  The  value  of  this  section  is  not  apparent ;  §  3-e,  in 
connection  with  §  2  (3)  and  §  2  (15),  is  much  broader.^  It  is  difficult  to 
conceive  of  a  case  within  the  terms  of  §  69  which  is  not  also  within  those 
of  the  sections  just  mentioned.  Further,  a  seizure  under  this  provision  can 
be  authorized  only  by  the  judge,  save  in  the  contingency  stated  in  §  38-a 
(3)  ;  while,  under  the  earlier  sections,  propeijty  may  be  taken  possession  of 
by  a  receiver  acting  under  the  order  of  a  referee.  A  similar  practice  was 
authorized  by  the  law  of  1867  ;^  it  included  the  arrest  And  detention  of  the 
debtor,  but  did  not  authorize  the  court  to  release  the  property  to  him  on 
filing  a  new  bond. 

b.  Scope  of  section. —  The  section  divides  itself  naturally  into  three  parts : 
(1)  the  authority  to  seize  on  a  showing  of  specified  facts,  (2)  a  provision  as 
K)  the  bond  to  be  given  and  its  conditions  and  (3)  a  provision  permitting 
the  bankrupt  to  regain  possession  on  filing  a  similar  bond.  A  creditor 
desiring  to  seize  property  under  this  section  must  satisfy  the  judge  that  an 
alleged  involuntary  bankrupt  either  (1)  has  committed  an  act  of  bankruptcy, 
or  (2)  has  so  neglected  or  is  so  neglecting,  or  is  about  so  to  neglect  his 
property  that  it  has  deteriorated  or  is  deteriorating  or  will  deteriorate  in 
value.  If  so,  on  a  specified  bond  being  filed,  the  judge  must  issue  the 
warrant  to  the  marshal,  but  not  to  another ;  and  the  marshal  must  seize  and 
hold  the  property  subject  to  further  orders.  The  application  may  be  made 
only  in  involuntary  cases,  but  not  before  the  bankruptcy  petition  is  filed 
or  after  the  adjudication.^  The  remedy  is,  therefore,  provisional.  Its  pur- 
pose is  clearly  to  prevent  deterioration  or  waste  in  the  often  long  interval 
between  the  filing  of  an  involuntary  petition  and  an  adjudication  or  dis- 
missal. 

0.  Bond  of  petitioning  creditors. —  It  is  the  obvious  purpose  of  this  section 
and  of  §  3-e  to  require  indemnity  to  be  given  to  an  alleged  bankrupt  before 
his  property  shall  be  seized  or  taken  from  his  possession  in  behalf  of  the 
petitioning  creditor  or  creditors  before  there  has  been  an  adjudication. 
Without  such  indemnity  a  person  not  a  bankrupt,  or  who  has  committed 
no  act  of  bankruptcy,  would  not  be  adequately  protected.  Upon  a  dismissal 
of  the  petition  for  his  adjudication  he  could  in  an  extreme  case  probably 
maintain  an  action  for  malicious  prosecution  and  recover  in  such  action 
incidentally  such  damages  as  he  may  have  sustained  by  the  loss  of  tlie  use 
of  his  property  pending  its  restitution  to  him  by  the  marshal.  It  would 
also  be  open  to  him  to  apply  to  the  court  and  obtain  an  order  directing  a 
restitution  of  his  property  to  him.     It  is  the  purpose  of  this  provision  to 

1.  See  under  Section  Three  of  this  work.       whom  an  involuntary  petition  has  been  filed 

2.  Act  of  1867,  §  40,  R.  S.,  §  5024.  and  ib  pending." 

3.  This  follows  from  the  words  "  against 
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spare  him  the  expense  and  trouble  of  seeking  either  of  these  remedies,  by 
requiring  the  party  or  parties  who  seek  to  dispossess  him  of  his  property 
in  advance  of  an  adjudication  to  furnish  him  with  a  security  adequate  for 
his  complete  protection.'*  Before  a  warrant  is  issued  the  creditors  petition- 
ing therefor  must  give  a  bond  in  an  amount  and  with  such  sureties  as  may  be 
required  by  the  judge,  to  indemnify  the  bankrupt  for  "  such  damages  as  he 
shall  sustain  in  the  event  such  seizure  shall  prove  to  have  been  wrongfully 
obtained."  The  words  here,  unlike  the  section  itself,  are  somewhat  broader 
than  those  employed  in  §  3-e.  It  is  thought  that  they  mean  substantially 
the  same  thing.  "  Damages  ''  doubtless  includes  "  costs  "  and  "  expenses.''' 
The  discretion  giveir  the  judge  as  to  the  sureties  is  no  more  than  is  allowed 
him  by  general  statutes.® 

d.  Bonding  the  property  back. —  This  is  equivalent  to  the  reclaimer  of  a 
defendant  in  replevin.  The  judge  has  like  discretion  as  to  the  amount  of 
the  bond  and  the  sureties.  The  condition  of  the  bond  is  specified  in  the 
statute^ 

e.  Bemedy  where  property  is  claimed  by  a  third  person Manifestly,  this 

sectibn  applies  only  to  cases  where  the  property  is  physically  in  the  posses- 
sion of  the  bankrupt  or  his  agent.®  The  remedy  is  summary,  as  is  that 
where  a  bankrupt,  after  adjudication,  refuses  to  turn  over  property  to 
his  trustee.®  But,  where  the  property  is  held  adversely, .  even  if  fraudu- 
lently, the  usual  remedy  of  a  plenary  suit  must  be  resorted  to.^^  This  does 
not  exclude  the  provisional  remedy  of  injunction  in  cases  where  such  a 


4.  Matter  of  Haff  (C.  C.  A.»  2d  Cir.),  13 
Am.  B.  R.  354,  135  Fed.  742. 

5.  A  claim  for  damages  under  section 
69-a,  for  a  wrongful  seizure  of  the  bank- 
rupt's  property,  is  properly  dismissed,  where 
a  judgment  has  already  been  awarded 
against  the  petitioning  creditors  and  ob- 
ligors upon  the  bonds  filed  in  their  behalf, 
a«  provided  by  section  3-e,  for  counsel  fees, 
costs,  disbursements  and  expenses,  incurred 
in  the  proceeding.  Nixon  v.  Fidelity  &  De- 
posit Co.  of  Maryland  (C.  C.  A.,  9th  Cir.), 
18  Am.  B.  R.  17*4,  150  Fed.  574. 

6.  See  under  Section  Three  of  this  work. 
-  7.  Compare  In  re  Harthill,  Fed.  Cas. 
6,161. 

8.  See  In  re  Hammond  (D.  C,  Mass.),  3 
Am.  B.  R,  466,  474,  98  Fed.  845;  In  re 
Ward  (D.  C,  Mass.),  5  Am.  B.  R.  215,  104 
Fed.  985;  Bryan  v.  Bernheimer,  181  U.  S. 
188,  5  Am.  B.  R.  623,  629;  In  re  Moody 
(D.  C,  la.),  12  Am.  B.  R.  718,  721,  131 
Fed.  525. 

The  filing  of  a  petition  in  bankruptcy 
does  not  confer  summary  jurisdiction  over 
property  transferred  to  and  in  possession 
of  a  trustee  for  creditors.     Morning  Tele- 


graph Pub.  Co.  V.  Hutchinson  Co.  (Sup.  Ct. 
Mich.),  IT  Am.  B.  R.  425. 

Seizure  of  property  claimed  by  third  per- 
son ttnauthorized. — *^  Section  69  is  intended 
to  authorize  the  court  to  prevent  the  waste, 
deterioration,  or  loss  of  the  bankrupt's  prop- 
erty in  his  possession,  pending  the  hearing 
on  the  petition  for  adjudication,  but  it  ia 
not  intended  to  authorize  the  taking  away 
from  third  parties  property  to  which  ihey 
assert  title."  Thus,  a  warrant  should  not 
be  issued  to  seize  property  claimed  by  virtue 
of  a  chattel  mortgage  and  possessed  prior  to 
the  filing  of  the  petition.  In  re  Rock- 
wood  (D.  C,  la.),  1  Am.  B.  R.  272,  91  Fed. 
363.  A  warrant  directing  the  marshal  to 
seize  property  in  the  possession  of  third 
persons,  under  claim  of  title,  is  wholly  un- 
authorized by  the  bankruptcy  act,  even 
though  it  is  claimed  that  the  party  holdin? 
the  property  received  it  by  a  transfer  which 
is  voidable  or  null  under  the  act.  In  re 
Kelly  (D.  C,  Tenn.),  1  Am.  B.  R  306,91 
Fed.  504. 

9.  In  such  a  case,  a  recusant  bankrupt 
is,  however,   reached   by  contempt  process. 

10.  See,  generally,  under  Section  Twenty- 
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remedy  is  eeeential  imtil  an  officer  representing  the  court  and  the  creditors 
can  bring  such  suit. 

f .  The  marshal's  liahility. —  The  marshal  must  decide  what  is,  and  what  is 
not,  the  property  of  the  bankrupt*  If  he  seizes  the  property  of  another,  he 
is  liable  to  that  other.^^  It  is  elementary  that  his  warrant  is  not  operative 
outside  of  his  district. 

g.  Practice. —  This  remedy  will  rarely  be  resorted  to.  The  requirement 
of  a  bond  against  damages  will  halt  most  petitioning  creditors.  Besides, 
there  are  the  equivalent  remedies  of  a  receiver  or  an  injunction,  or  the  two 
combined.^  When  resort  is  had  to  it,  the  practice  is  simple.  The  applica- 
tion is  made  by  motion  based  on  affidavits,  usually  accompanying  and  per- 
haps referring  to  the  involuntary  petition,  but  always  separate  and  distinct 
from  such  petition.^  The^  affidavits  should  be  positive  in  their  averments, 
not  mere  statements  of  opinions  or  conclusions,  and  establish  aU  the 
essential  facts."  In  short,  they  should  amount  to  a  proven  prima  facie 
case.  The  form  of  the  bond  is  suggested  by  Form  No.  10,  though  the 
latter  is  intended  for  use  by  the  alleged  bankrupt  in  reclaiming  the 
property.    It  is  thought  that  affidavits  for  the  justification  of  sureties  should 
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three  of  this  work.  Note  also  the  method  of 
avoiding  preferences  and  fraudulent  trans- 
fers considered  under  Sections  Sixty,  Sixty- 
seven  and  Seventy.  All  these  remedies  are 
generally  available  only  after  adjudication. 

Property  in  possession  of  marshal.— 
Where  the  marshal,  under  the  order  of  the 
bankruptcy  court  directing  him  to  seize  the 
estate  of  the  bankrupt,  peacably  and  quietly 
becomes  possessed  of  property  as  the  prop- 
erty of  the  bankrupt,  although  the  latter  is 
holding  it  merely  as  the  agent  for  his  mort- 
gagee, whose  mortgage  is  on  record,  but  of 
which  the  marshal  had  no  actual  notice  at 
the  time,  the  court  will  not  turn  over  the 
property  so  seized  by  the  marshal  to  the 
mortgagee  claimant.  In  re  Bender  (D.  C, 
Ark.),  5  Am.  B.  R.  632,  106  Fed.  873. 

Property  held  adversely. —  In  Matter  of 
Andre  (C,  C.  A.,  2d  Cir.),  13  Am.  B.  R. 
132,  135,  68  C.  C.  A.  374,  the  court,  in  con- 
struing sections  2  and  69,  said:  "We  con- 
clude that  it  is  only  in  cases  in  which  the 
property  of  the  bankrupt  is  in  the  posses- 
sion of  a  party  not  an  adverse  claimant 
that  the  courts  of  bankruptcy  have  author- 
itv  under  these  sections  to  interfere  with  it 
unless  the  adverse  claimant  chooses  to  con- 
sent, but  that  these  courts  have  jurisdic- 
tion to  entertain  proceedings  to  ascertain 
whether  there  is  an  adverse  claimant  and 
that  the  mere  refusal  of  a  person  in  pos- 
session to  surrender  the  property  does  not 
constitute  him  an  adverse  claimant." 


Where,  prior  to  his  adjudiciition  in  bank- 
ruptcy, an  insolvent  debtor  had  made  a  gen- 
eral assignment  for  the  benefit  of  his  cred- 
itors and  subsequent  to  the  filing  of  a  peti- 
tion in  bankruptcy  against  the  assignor, 
the  assignee  had  sold  the  property  of  the 
bankrupt,  and  where,  upon  the  petition  of 
creditors  of  the  bankrupt,  the  court  of  bank- 
ruptcy issued  an  order  directing  the  mar- 
shal to  seize  the  property  so  sold,  and 
panted  a  rule  directing  the  purchaser  to 
appear  before  the  court  and  proye  his  title 
to  such  property,  it  was  held  that  the 
court  of  bankruptcy  did  not  have  jurisdic- 
tion by  a  summary  proceeding  to  order  the 
marshal  to  seize  the  property.  The  proper 
proceeding  in  such  a  case  is  a  plenary  ac- 
tion at  law  or  in  equity.  In  re  Abraham 
(0.  C.  A.,  5th  Cir.),  2  Am.  B.  R.  266.  93 
Fed.  967. 

H.  In  re  Miller,  Fed.  Cas.  9,913;  In  re 
Marks,  Fed.  Cas.  9,095;  Marsh  v.  Arm- 
strong, 20  Minn.  81.  This  doctrine  is  sub- 
ject to  exceptions.  In  re  Vogel,  Fed.  Cas. 
16,982;   In  re  Havens,  Fed.  Cas.  6,230. 

12.  Compare  Blake  v.  Valentine  (D.  C, 
Cal.),  1  Am.  B.  It  372,  89  Fed.  691.  See 
also,  generally,  §  2(3)  (15)  and  §  11-a, 
ante, 

13.  In  re  Kelly  (D.  C,  Tenn.),  1  Am.  B. 
R.  306,  91  Fed.  504. 

14.  Id. 
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be  added;  this,  that  the  court  may  be  satisfied  as  to  their  responsibility 
without  further  inquiry.  A  surety  company  bond  can  be  used.  If  the 
affidavits  and  bond  are  sufficient,  the  warrant  issues  in  the  form  prescribed 
by  Form  No.  8.  The  procedure  thereafter  is  the  same  as  that  on  any 
seizure  by  a  Federal  marshal.  A  marshal  of  seizure  will  not  be  issued  under 
this  section  except  upon  a  compliance  with  all  the  conditions  prescribed 
therein;  there  can,  therefore,  be  no  waiver  of  the  required  affidavits  and 
bond.^^  The  alleged  bankrupt  has  two  remedies;  to  move  to  vacate  the 
warrant  on  the  insufficiency  of  the  affidavits  or  bond,  or  both,  or  to  reclaim 
the  property  by  filing  a  new  bond.  The  latter  method  is  more  direct  and  is 
usually  followed.^® 

15.  In  re  Sarsar  (D.  C,  Tonn.),  9  Am.   B.  R.  576,  120  Fed.  40. 

16.  See  Form  No.  10. 
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SECTION   SEVENTY. 


TITLE  TO  PROPERTY. 

§  70.  "Title  to  Property. — a  The  trustee  of  the  estate  of  a  bankrupt, 
upon  his  appointment  and*  qualification,  and  his  successor  or  suc- 
cessors if  he  shall  have  one  or  more,  upon  his  or  their  appointment 
and  qualification,  shall  in  turn  be  vested  by  operation  of  law  with  the 
title  of  the  bankrupt,  as  of  the  date  he  was  adjudged  a  bankrupt, 
except  in  so  far  as  it  is  to  property  which  is  exempt,  to  all  (1)  docu- 
ments relating  to  his  property ;  (2)  interests  in  patents,  patent  rights, 
copyrights,  and  trade-marks;  (3)  powers  which  he  might  have  exer- 
cised for  his  own  benefit,  but  not  those  which  he  might  have  exercised 
for  some  other -person ;  (4)  property  transferred  by  him  in  fraud  of 
his  creditors;  (5)  property  which  prior  to  the  filing  of  the  petition 
he  could  by  any  means  have  transferred  or  which  might  have  been 
levied  upon  and  sold  under  judicial  process  against  him :  Provided, 
That  when  any  bankrupt  shall  have  any  insurance  policy  which  has 
a  cash  surrender  value  payable  to  himself,  his  estate,  or  personal 
representatives,  he  may,  within  thirty  days  after  the  cash  surrender 
value  has  been  ascertained  and  stated  to  the  trustee  by  the  com- 
pany issuing  the  same,  pay  or  secure  to  the  trustee  the  sum  so 
ascertained  and  stated,  and  continue  to  hold,  own,  and  carry  such 
policy  free  from  the  claims  of  the  creditors  participating  in  the 
distribution  of  his  estate  under  the  bankruptcy  proceedings,  other- 
wise the  policy  shall  pass  to  the  trustee  as  assets;  and  (6)  rights 
of  action  arising  upon  contracts  or  from  the  unlawful  taking  or 
detention  of,  or  injury  to,  his  property. 

h  All  real  and  personal  property  belonging  to  bankrupt  estates 
shall  be  appraised  by  three  disinterested  appraisers;  they  shall  be 
appointed  by,  and  report  to,  the  court.  Real  and  personal  property 
shall,  when  practicable,  be  sold  subject  to  the  approval  of  the  court; 
it  shall  not  be  sold  otherwise  than  subject  to  the  approval  of  the  court 
for  less  than  seventy-five  per  centum  of  its  appraised  value. 

c  The  title  to  property  of  a  bankrupt  estate  which  has  been  sold, 
as  herein  provided,  shall  be  conveyed  to  the  purchaser  by  the 
trustee. 

d  Whenever  a  composition  shall  be  set  aside,  or  discharge  revoked, 
the  trustee  shall,  upon  his  appointment  and  qualification,  be  vested 
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as  herein  provided  with  the  title  to  all  of  the  property  of  the  bankrupt 
as  of  the  date  of  the  final  decree  setting  aside  the  composition  or 
revoking  the  discharge. 

e  The  trustee  may  avoid  any  transfer  by  the  bankrupt  of  his  prop- 
erty which  any  creditor  of  such  bankrupt  might  have  avoided,  and 
may  recover  the  property  so  transferred,  or  its  value,  from  the 
person  to  whom  it  was  transferred,  unless  he  was  a  hona  fide  holder 
for  value  prior  to  the  date  of  the  adjudication.  Such  property 
may  be  recovered  or  its  value  collected  from  whoever  may  have 
received  it,  except  a  hona  fide  holder  for  value.  For  the  purpose  of 
such  recovery  any  court  of  bankruptcy  as  hereinbefore  defined,  and 
any  State  court  which  would  have  had  jurisdiction  if  bankruptcy  had 
not  intervened,  shall  have  concurrent  jurisdiction* 

f  Upon  the  confirmation  of  a  composition  offered  by  a  bankrupt, 
the  title  to  his  property  shall  thereupon  revest  in  him. 


Analogous  provisions:  In  U.  S.  As  to  property  in  general  passing  to  the  trustee.  Act  of 
1867,  I  14,  R.  S.,  S  5044;  Act  of  1841,  §  3;  Act  of  1800,  §§  10,  11,  17,  27,  50;  As 
to  patents,  copyrights,  rights  of  action  and  the  like.  Act  of  1867,  $  14>  H.  S.,  §  5046; 
Act  of  1841,  §  3;  Act  of  1800,  §§  13,  17;  As  to  sales  by  the  trustee.  Act  of  1867, 
§§  15,  25,  R.  S.,  IS  5062,  5062B,  5063,  5064,  5065,  5066;  As  to  sales  of  incumbered 
property,  Act  of  1867,  §  20,  R.  8.,  §  5075. 
In  Eng.:  As  to  property  passing  to  the  trustee.  Act  of  1883,  S{  43,  44,  59;  As  to 
burdensome  property,  Act  of  1883,  §  55;  Act  of  1890,  J  13;  As  to  sales  by  the  trus- 
tee. Act  of  1883,  18  56(1),  70. 

Cross-references:  To  the  law:  "  Document "  includes  book,  deed  or  instrument  in  writing. 

§  iri3). 

Appointment  of  receivers  to  preserve  property  of  estate,  |  2(3). 
(^llection  of  estates  and  distribution  among  creditors,  §  2(7). 
Bond  where  creditors  ask  for  appointment  of  receiver  prior  to  adjudication,  §  3-e. 
Fraudulent  transfer  as  act  of  bankruptcy,  {  3-a. 
^  Partnership  property,  disposition  of  proceeds,  etc.,  |  5. 

Bankrupt  to  execute  necessary  papers  to  convey  title,  §  7-a(4)  (5). 

Exemptions,  duties  of  trustees  in  respect  to  setting  apart,  §  6. 

Suits  or  proceedings  in  viiiich  stays  may  be  granted,  |  IL 

Composition;  confirmation;  effect  on  titles,  $  12;  when  to  be  set  aside,  S  13>  ' 

Discharge;  application  for;  when  granted  and  revoked,  §8  l^^y  1^* 

Jurisdiction  of  United  States  courts  in  respect  to  actions  to  recover  property  of 

estate,  §  23-b. 
Trustees,  duties  in  respect  to  estate;  rights  in  respect  to  property  belonging  io 

estate,  §  47-a(2). 
Preferences,  what  constitute;   recovery  by  trustee,  |  60.    , 
Liens,  void  and  voidable;   recovery  of  property  for  benefit  of  estate,  §  67. 
To  the  General  Orders:     Trustee  to  make  inventory  of  propei-ty  belonging  to  estate*. 

XVII. 
vSales  of  property  regulated,  XVIII. 
Compounding  claims  against  estate,  XXVIII. 
To  the  Official  Forms:     Appointment,  oath  and  report  of  appraisers,  Form  No.  13. 
Sale  of  property;  petition  and  order.  No.  42;  for  sale  subject  to  lien.  No.  44;  for 

private  sale,  No.  45;  for  sale  of  perishable  property.  No.  46. 


*  This  sentence  was  added  by  the  amendatory  act  of  1903. 
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SYNOPSIS  OP  SECTION. 

TITLE  TO  PROPCRTT. 

I.  Section  in  General,  991.  ' 

a.  Comparative  legielaiion,  991. 

b.  Scope  of  section,  991. 

c.  Conflict  between  bankruptcy  ad  and  State  law,  991. 

Trustee  Vested  witii  Title  of  Bankrupt,  992. 

a.  In  general,  992. 

b.  When  title  vests,  992. 

c.  Bankrupt's  title  between  petition  filed  and  (1)  adjudication  and  (2) 
appointment  of  trustee,  993. 

d.  What  vests,  994. 

(1)   In  GENEnAL,  dd4. 

(2)  Property  acquired  before  fiuno  petition,  995. 
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(II)  Cash  surrender  value,  1013. 
(Ill)  Payable  to  unfe  or  designated  beneficiary  1013. 

(9)  Fire  insurance  policies,  1015. 
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I.  SECTION  IN  GENERAL. 

a.  Oomparative  legislation. —  The  analogous  provisions  of  the  English  law 
are  referred  to  in' the  Sjmopsis.  The  main  differences  are  that  title  vests  as 
of  the  date  of  the  commission  of  the  first  act  of  bankruptcy/  and  the  property 
divisible  among  creditors  includes  not  only  what  the  debtor  had  at  the 
commencement  of  the  proceeding,  but  also  vrhat  is  acquired  by  or  devolves  on 
him  before  his  discharge.^  Each  of  our  laws  has  had  clauses  regulating 
the  vesting  of  title  and  indicating  what  vests.^  That  of  1867  is  most  nearly 
like  the  section  under  discussion.*  Specific  differences  are  considered  in 
appropriate  paragraphs,  post  The  differences  between  the  old  method  of 
evidencing  the  vesting  of  title  and  that  now  the  law  have  already  been 
considered.* 

b.  Scope  of  section. —  This  section  is  chiefly  important  (a)  for  its  provisions 
fixing  what  property  of  a  bankrupt  vests  in  his  trustee  and  the  time  when  it 
vests,  and  (6)  as  adopting  as  a  part  of  the  bankruptcy  system  the  respective 
State  statutes  providing  a  remedy  against  fraudulent  transfers.®  It  also 
includes  nearly  all  that  is  in  the  law  relative  to  the  method  of  selling  a 
bankrupt's  property.  Besides,  it  provides  for  the  appointment  and  reports 
of  appraisers.  The  other  subdivisions,  c,  d,  And  f,  have  to  do  either  with 
minor  matters  of  practice  or  else  refer  directly  to  and  would  have  been  move 
appropriately  incorporated  in  sections  previously  discussed.'' 

c.  Oonflict  between  bankruptcy  act  and  State  law —  Where  the  trustee  in 
bankruptcy  and  a  transferee  of  the  bankrupt  both  claim  certain  property 
which  once  belonged  to  the  bankrupt,  it  may  be  difficult  to  decide  how  far 
the  title  to  the  property  in  question  depends  upon  the  State  law  which 
determines  the  effect  of  the  bankrupt's  conveyance,  and  how  far  upon  the 
bankrupt  act  which  declares  what  property  the  trustee  shall  take.  The  one 
law  r^ulates  the  passage  of  title  from  the  bankrupt,  and  is  interpreted  by 
the  State  court.  The  other  law  regulates  its  passage  to  the  trustee,  and  is 
interpreted  by  the  Federal  court.® 


1.  Eng.  Act  of  1883,  S  43. 

2.  Eng.  Act  of  1883,  §  44. 

3.  See  '/Analogous  Provisions'*  at  head 
of  section. 

^  For  cases  under  that  law,  see  In  re 
Rosenberg,  Fed.  Gas.  12,055;  In  re  Wynne, 
Fed.  Gas.  18,117;  Markson  v.  Heaney,  Fed. 
Cas.  9,098. 

5.  See  discussion  under  Section  Twenty- 
one  ot  this  work.  Gompare,  also,  law  of 
^841,  where  the  decree  itself  divested  the 
bankrupt's  title. 

8*  See  under  this  section,  post,  subtitle 


"  Transfers  Fraudulent  Under  State  Lau)s 
May  Be  Avoided  by  Trustee,** 

7.  As  to  cE,  see  discussion  under  Sections) 
Thirteen  and  Fifteen  of  this  work.  As  to  /„ 
see  discussion  under  Section  Twelve. 

8.  In  re  Littlefield  (C.  C.  A.,  1st  Gin), 
19  Am.  B.  R.  18,  155  Fed.  838,  holding  that 
*'  although  the  rights  of  a  trustee  in  bank- 
ruptcy and  those  of  an  assignee  in  insolv- 
ency under  the  statute  of  Massachusetts  are 
defined  in  similar  language,  yet  a  statute 
making  a  certain  transfer  void  as  against 
the  latter  eo  nomine  does  not  make  it  void 
as  against  the  former." 
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II.  TRUSTEE  VESTED  WITH  TITLE  OF  BAKKRUPT. 

a.  In  general. —  Subsection  a  is  the  most  important  of  all  the  subsections 
of  this  section.  Under  it  the  trustee  is  vested  with  the  title  of  the  bankrupt 
to  all  property  possessed  by  him  at  the  date  of  the  adjudication,  being  within 
the  classes  therein  enumerated,  "  except  in  so  far  as  it  is  to  property  which 
is  exempt."  He  is  vested  with  such  title  only  for  tlie  purpose  of  adminis- 
tration and  distribution  of  the  estate  among  the  bankrupt's  creditors.*  He 
irepresents  both  the  bankrupt  and  creditors.  He  succeeds  «to  the  right  and 
title  of  the  bankrupt  for  the  benefit  of  his  creditors,  and  in  this  capacity 
occasionally  has  rights  not  possessed  by  the  bankrupt,  as  for  instance,  th« 
right  to  recover  assets  which  the  bankrupt  has  conveyed  in  fraud  of  hi* 
creditops.^^ 

b.  When  title  vests. —  Under  the  previous  law,  the  trufltee'B  title  vested  hv 
relation  as  of  the  date  of  the  commencement  of  the  proceeding.  This  cast.« 
doubt  on  the  validity  even  of  bona  fide  transacftions  between  petition  filed 
and  adjudication ;  in  short,  made  business  by  an  alleged,  but  not  yet  adjudi 
cated,  bankrupt  practically  impossible.  Under  the  act  of  1841,  there  seem- 
to  have  been  a  similar  doubt."  The  words  "  as  of  the  date  he  was  adjud; 
oated  a  bankrupt"  seem  to  have  been  inserted  to  meet  these  difficulties. 
They  are  not  antagonistic  to  the  words  found  later  in  subdivision  (5).  Th 
former  refer  to  the  time  of  vesting;  the  latter  to  what  vests."     Under  th 


,  r. 


9.  Bracklee  Co.  v.  O'Connor,  122  N.  Y. 
Supp.  710,  24  Am.  B.  R.  499. 

10.  Representative  of  creditors  in  action 
to  set  aside  fraudulent  conveyance. —  In  the 
case  of  Cartwright  v.  West  ( Sup.  Ct.,  Ala. ) , 
26  Am.  B.  R.  831,  the  court  said:  "The 
trustee  in  bankruptcy  in  a  sense  is  repre- 
sentative of  both  the  bankrupt  and  the 
creditors.  As  such  he  succeeds  in  right  and 
title  to  the  bankrupt's  estate  for  the  benefit 
of  his  creditors.  He  may,  as  a  general  rule, 
maintain  all  actions,  both  at  law  and  in 
equity,  for  the  recovery  and  preservation  of 
the  assets,  both  real  and  personal,  of  the 
bankrupt's  estate  that  the  bankrupt  him- 
self, but  for  the  bankruptcy,  could  have 
maintained.  Even  more,  he  may  maintain 
an  action  the  bankrupt  could  not,  where, 
as  in  the  present  case,  he  seeks  to  avoid 
conveyances  made  by  the  bankrupt  in  fraud 
of  his  creditors.  In  this  latter  instance  it 
cannot  be  said  that  the  trustee  is  a  repre- 
sentative of  the  bankrupt,  for  he  (the  bank- 
rupt) could  not  maintain  such  a  bill,  nor 
in  any  legal  or  equitable  proceeding  become 
a  beneficiary  of  his  own  fraudulent  act." 

Rights  of  trustee  as  against  committee  of 
creditors. —  Whore  after  bankrupt  had  ab- 
sconded, a  committee  of  creditors,  prior  to 
bankruptcy,    took    charge   of   his    property 


without  authority,  selling  and  disposing  of 
the  same,  paying  the  claims  of  alleged  lien- 
ors, and  depositing  the  balance,  which  was 
afterwards  turned  over  to  bankrupt's  trus- 
tee, and  it  appeared  that  the  bankrupt  never 
ratified  the.  transaction  nor  was  informed 
thereof  prior  to  his  adjudication,  the  %x^» 
of  the  committee  constituted  a  conversion  of 
bankrupt's  property,  and  bankrupt's  trustee 
had  the  right  to  repudiate  the  transaction? 
and  follow  the  property,  or,  waiving  the 
tort,  sue  the  committee  for  the  value.  In  re 
Thomas  (D.  C,  N.  Y.)  29  Am.  B.  R.  945. 

11.  Compare  Ex  parte  Foster,  Fed.  Cas. 
4,960;  Ex  parte  Newhall,  Fed.  Cas.  10,159; 
In  re  Rust,  Fed.  Cas.  12,171. 

12.  See  House  Report  No.  1,228,  54th 
Congress.  The  reason  given  in  the  text  for 
the  use  of  the  language  is  sustained  id  the 
case  of  Matter  of  Zotti  (C.  C.  A.,  2d  Cir.), 
26  Am.  B.  R.  234,  in  which  the  court  said: 
"  It  was  because  the  act  of  1867  threw 
doubt  upon  the  validity  of  honest  transac- 
tions that  the  words  '  as  of  the  date  he  was 
adjudicated  a  bankrupt,'  were  inserted  by 
the  act  of  1898."  (Citing  Collier,  8th  ed,, 
p.  807.) 

13.  In  re  Pease  (Ref.,  N.  Y.).  4  Am.  B. 
R.  5 78:  In  re  Barrow  (D.  C.  Va.),  3  .\m. 
B.  R.  414,  98  Fed.  582;  In  re  Burka  (D.  C, 
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present  law  the  trustee's  title  is  that  only  which  exists  at  the  date  of  the 
adjudication,"  although  such  title  relates  back  to  the  time  of  filing  the  peti- 
tion.^** The  filing  of  an  involuntary  petition  does  not,  ipso  facto,  take  from 
the  alleged  bankrupt  his  dominion  over  his  property ;  while  his  disposition  of 
his  property  may  be  invalidated  and  set  aside  under  certain  circumstances, 
such  property  remains  under  his  control  until  the  adjudication.  The  remedy 
of  flie  petitioning  creditors,  in  case  this  freedom  to  trade  is  abused,  is  by 
the  appointment  of  a  receiver  under  §  2  (3)  (15),  or  an  appropriate  pro- 
ceeding under  §  3-e  or  §  69.**  The  trustee  must  exercise  his  option  to  accept 
within  a  reasonable  time  or  he  will  be  held  to  have  waived  his  rights.^' 
c.  Bankrupt's  title  between  petition  filed  and   (1)   adjudieation  and    (2) 

appointment  of  trustee. —  It  follows  that,  under  the  present  law,  the  title 
/(-mains  in  the  bankrupt  at  least  to  the  date  of  adjudication ;  perhaps  even 
to  the  date  of  the  appointment  of  the  trustee."  Thus,  the  bankrupt  is  not 
ilivested  of  his  title  until  the  appointment  and  qualification  of  the  trustee." 
A  suit  for  the  infringement  of  a  copyright  may  be  prosecuted,**  and  lands 
j^ol-d  for  taxes  may  be  redeemed  by  the  bankrupt  after  a  petition  has  been 
filed  and  before  the  appointment  of  a  trustee.^  But  after  the  adjudication 
the  bankrupt  has  no  standing  in  court  as  to  his  property  which  is  not  ex- 
empt.^    Prior  to  adjudication,  fraud  being  absent,  it  may  be  transferred'; 


Mo.),  5  Am.  B.  R.  12,  104  Fed.  326;  In  re 
Elraira  Steel  Co.  (D,  C,  N.  Y.),  5  Am.  B. 
R.  484,  109  Fed.  456.  Compare  In  re  Harris 
(Ref.,  111.),  2  Am.  B.  R.  359,  and  In  re 
Mussey  (D.  C,  Mass.),  3  Am.  B.  R.  592, 
y9  Fed.  71. 

14.  Matter  of  Zotti  (C.  C.  A.,  2d  Cir.), 
26  Am.  B.  R.  234;  In  re  Hurley  (D.  O., 
Mass.),  26  Am.  B.  R.  434. 

14a.  Everett  v.  Judson,  228  U.  S.  — ,  30 
Am.  B.  R.  1,  affg.  27  Am.  B.  R.  704,  192  Fed. 
834;  Toof  v.  City  National  Bank  (C.  C.  A., 
«th  Cir.),  30  Am.  B.  R.  79. 

Title  vests  as  of  date  of  adjudication.— 
In  the  Matter  of  Mertens  (C.  C.  A.,  2d 
Cir.),  15  Am.  B.  R.  362,  368,  142  Fed.  445, 
75  C.  C.  A.  548,  Judge  Wallace,  speaking 
for  this  court,  said :  "  By  the  present  act, 
the  title  of  the  trustee  is  vested  in  the 
estate  of  the  bankrupt  'as  of  the  date  he 
was  adjudged  a  bankrupt.'  We  are  of 
opinion  that  until  the  date  of  the  adjudi- 
cation a  lienor  or  pledgee  is  at  liberty  to 
perfect  any  title  which  the  nature  of  the 
lien  permits.  Under  the  act  of  1867,  no 
lien  could  be  acquired  after  the  filing  of  the 
petition  in  bankruptcy,  because  the  title  of 
the  assignee  vested  as  of  the  commencement 
of  the  proceeding  in  bankruptcy.  Now  the 
trustee  takes  the  property  of  the  bankrupt 
in  the  condition  in  which  he  finds  it  at  the 
date  of  the  adjudication,  unless  it  has  been 


incumbered  fraudulently  or  in  contraven- 
tion of  some  of  the  provisions  of  the  act." 
The  principle  here  declared  is  in  convict 
with  the  rule  laid  down  by  the  Supreme 
Court  in  Everett  v.  Judson,  228  U.  S.  — , 

30  Am.  B.  R.  1. 

15.  In  re  LaPlume  Condensed  Milk  Co. 
(D.  .C,  Pa.),  16  Am.  B.  R.  729,  145  Fed. 
1,013;  American  Trust  Co.  v.  Wallis  (C. 
C.  A.,  3d  Cir.),  11  Am.  B.  R.  360,  126  Fed. 
464. 

16.  Smith  V.  Gordon,  6  Law  Rep.  313. 

17.  Though  the  better  view  is  that,  after 
adjudication,  it  is  in  custodia  legia,  Keegan 
V.  King  (D.  C,  Ind.),  3  Am.  B.  R.  79,  96 
Fed.  758;  March  v.  Heaton,  Fed.  Cas.  9,061; 
In  re  Rosenberg,  Fed.  Cas.  12.055. 

18.  Rand  v.  Railway  Co.,  16  Am.  B.  R. 
692,  186  N.  Y.  58,  revg.  12  Am.  B.  R.  163; 
Fuller  V.  New  York  Fire  Ins.  Co.,  185  Mass. 
12;  Gordon  v.  Mechanics  &  Traders'  Ins. 
Co.,  22  Am.  B.  R.  649,  120  La.  Ann.  441,  45 
So.  384;  In  re  Thomas  (D.  C,  N.  Y.),  29 
Am.  B.  R.  945;  In  re  Banks  (D.  C,  N.  Y.), 

31  Am.  B.  R.  270. 

19.  Myers  v.  Callaghan,  5  Fed.  726. 

20.  Hampton  v.  Rouse,  22  Wall.  263,  22 
L.  Ed.  755. 

91.  Pickens  v.  Roy,  9  Am.  B.  R.  47,  187 
tJ.  S.  177,  affg.  Pickens  v.  Dent  (C.  C.  A., 
4th  Cir.),  5  Am.  B.  R.  644,  106  Fed.  653. 
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but,  being  liable  to  be  divested,  no  permanent  lien  can  attach  to  it.**  When, 
however,  the  trustee  is  appointed,  his  title  goes  back  by  relation  to  the  date 
of  the  adjudication,^'  although  for  certain  jurisdictional  purposes  rights  ia 
the  property  will  relate  back  to  the  date  of  the  commencement  of  the  pro- 
ceeding.^* The  trustee  takes  no  title  to  exempt  property ;  the  right  to  exemp- 
tion is  to  be  determined  as  of  the  date  of  the  adjudication.^  Illustrative 
cases  under  the  former  law,  which,  however,  for  reasons  above  stated,  should 
be  read  with  caution,  will  be  found  in  the  footrnote.^ 

d.  What  vests. — (1)  In  general. — ^In  respect  to  the  property  which  vests 
the  present  statute  deals  in  particulars,  where  in  the  former  general  word5 
were  used.*^  It  is  not  thought  that  they  differ  in  meaning.  The  various 
subdivisions  are  considered  seriatim  later..  Stated  broadly,  the  rule  is  that 
the  trustee  takes  all  the  property  of  the  bankrupt,  whether  in  possession  or  in 
action,  at  the  time  the  petition  was  filed,^  subject,  of  course,  to  the  new  rule 


28.  In  re  Engle  (D.  C,  Pa.),  5  Am.  B.  R. 
372,  105  Fed.  893;  State  Bank  of  Chicap^o 
V.  Cox  (C.  C.  A.,  7th  Cir.),  16  Am.  B.  R. 
32,  143  Fed.  91.  Compare  In  re  Corbett 
(D.  C,  Wis.),  5  Am.  B.  R.  224,  104  Fed. 
872. 

Purchasers  in  good  faith. —  Tboae  ac- 
quiring rights  to  a  bankrupt's  property  sub- 
sequent to  his  adjudication,  who  have  knowl- 
edge of  sufficient  facts  to  put  them  on 
inquiry,  are  not  bona  fide  purcnasers.  Hull 
V.  Burr  (Sup.  Ct.,  Fla.),  26  Am.  B.  R,  897. 

28.  Hiscock  v.  Varick  Bank,  18  Am.  B.  R. 
1,  9,  206  U.  S.  28,  affg.  15  Am.  B.  R.  362; 
French  v.  White,  18  Am.  B.  R.  905,  78  Vt. 
89,  62  Atl.  35. 

Upon  the  appointment  and  qualificlltioii 
of  a  trustee,  his  title  relates  back  to  the 
time  of  the  adjudication,  and  his  rights 
and  remedies  as  to  property  previously  dis- 
posed of  arc  definitely  defined  and  limited 
by  the  bankruptcy  act.  In  re  T^tson  (C. 
C.  A.,  8th  Cir.),  19  Am.  B.  R.  506,  157  Fed. 
78. 

24.  In  re  Appel  (D.  C,  Neb.),  4  Am. 
B.  R.  722,  103  Fed.  931.  Compare  In  re 
Cramond  (D.  C,  N.  Y.),  17  Am.  B.  R.  22, 
145  Fed.  966,  holding  that  the  amount  due 
to  a  bankrupt  upon  a  paving  contract  with 
a  city,  when  he  files  his  petition,  is  prop- 
erly paid  to  his  trustee.  Matter  of  Hooks 
Smelting  Co.  (D.  C,  Pa.),  15  Am.  B.  R.  83. 
138  Fed.  954,  holding  that  trustee  is  en- 
titled to  combination  of  safe  belonging  to 
bankrupt  at  time  of  filing  petition;  Whit- 
tlesley  v.  Becker  &  Co.  (N.  Y.  App.  Div.), 
25  Am.  B.  R.  672,  678,  citing  text;  Corbett 
V.  Riddle  (C.  C.  A.,  4th  Cir.),  31  Am.  B.  R. 
330. 


25.  Matter  of  Fletcher  (Ref.,  Ohio),  l'? 
Am.  B.  R.  491.  See  also  In  re  Letson  (C. 
C.  A.,  8th  Cir. ) ,  19  Am.  B.  R.  506,  157  F«i. 
78;  In  re  .Judson  (C.  C.  A.,  2d  Cir.),  27 
Am.  B.  R.  704. 

26.  Connor  v.  Long,  104  U.  S.  228;  Chap 
man  v.  Brewer,  114  U.  S.  168;  Howard  v. 
Compton,  Fed.  Cas.  6,758;  Babbett  v.  Bur- 
gess, Fed.  Cas.  693 ;  Miller  v.  O'Brien,  Fed. 
Cas.  9,586;  In  re  Lake,  Fed.  Cas.  7,992: 
Stevens  v.  Bank,  101  Mass.  109. 

27.  Compare  Act  of  1867,  S  14,  R.  S.. 
§  5044. 

28.  In  re  Pease  (Ref.,  N.  Y.),  4  Am.  B.  R. 
578;  In  re  Burka  (D.  C,  Md.),  5  Am.  B.  R. 
12,  104  Fed.  326.  For  peculiar  cases  bear 
ing  on  this  general  doctrine,  see  In  re  Merer 
(D.  C,  N.  Y.),  5  Am.  B.  R.  593,  106  Fed. 
828;  McFarland  Carriage  Co.  v.  Soknas 
(D.  C,  La.),  6  Am.  B.  R.  221,  108  Fed.  532: 
Matter  of  Sherman  Mfg.  Co.  (Ref.,  Mass.), 
15  Am.  B.  R.  740;  In  re  Driggs  (D.  C,  N. 
Y.),  22  Am,  B.  R.  621,  171  Fed.  897,  hold 
ing  that  wages  or  salary  due  at  the  time 
of  filing  the  petition  belong  to  the  trustee 
unless  an  exemption  is  claimed,  and  cannot 
be  reached  under  an  execution  issued  within 
the  four  months'  period;  In  re  Peacock 
(D.  C,  N.  Car.),  24  Am.  B.  R.  159,  178  Fed. 
851;  Toof  v.  City  National  Bank  (C.  C.  ^, 
6th  Cir.),  30  Am.  B.  R,  79. 

The  effect  of  an  adjudication  in  bank- 
ruptcy is  to  transfer  the  title  of  the  prop- 
erty of  the  bankrupt,  whenever  situated, 
and  vest  the  same  in  the  trustee,  who  has 
the  right  under  the  authority  and  eontrol 
of  the  court  to  administer  the  same.  Robert* 
Hon  V.  Howard  (U.  S.  Sup.  Ct.),  30  Am.  B. 
R.  611. 
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as  to  vesting  just  considered.  AYhedier  the  bankrupt  was  in  possession  and 
the  owner  of  the  property  at  the  time,  must  be  determined  by  the  ciicum- 
stances ;  the  determination  of  suoh  question  will  depend  upon  the  same  facts 
ac  thougb  bankruptcy  had  not  intervened.^  The  trustee  does  not  take  title  to 
money  and  property  in  possession  of  third  persons  which  did  not  belong  to 
the  bankrupt  prior  to  his  adjudication.  The  question  of  ownership  is  one 
of  faet.*^  Thus,  though  the  title  may  not  vest  in  a  trustee  for  months  or 
even  years,  the  line  of  cleavage  as  to  divisible  property  is  the  date  the  petition 
is  filed.  The  only  exceptions  to  this  rule  are  stated  in  subdivision  d,  con- 
sidered  post 

(2)  Property  acquirep  avter  filing  petition. — The  trustae  only  ac- 
quires such  property  as  belonged  to  the  bankrupt  at  the  time  the  petition 
was  filed.  Property  not  then  owned  but  acquired  before  the  adjudication,*^ 
and  surely  property  acquired  after  it  and  before  the  discharge,*^  does  not 
vest  in  the  trustee,  but  becomes  the  bankrupt's,  clear  of  the  claims  of  cred- 
itors, save  those  after  the  commencement  of  the  proceedings  or  those  who,  for 
statutory  reasons,  are  not  affected  by  the  discharge.^  This  rule  is  especially 
applicable  in  case  of  earnings  by  labor  and  services  performed  subsequent 
to  the  filing  of  the  petition."     Property  acquired  between  the  filing  of  the 


29.  SuflSdency  of  delivery  of  assets  by 
bankrupt. — ^A  written  contract  between  tbe 
petitioner  and  the  bankrupt,  made  more 
than  a  year  before  the  adjudication,  pro- 
vided that  petitioner  was  to  purchase  cer- 
tain lumber  eawed  at  the  bankrupt's  mills 
at  designated  prices,  which  when  sawed  was 
to  be  piled  at  the  mills  according  to  de- 
tailed specifications,  twice  each  month  the 
petitioner  to  cause  the  lumber  so  piled  to  be 
estimated  and  branded  with  petitioner's  ini- 
tials "0.  C.  &  L.  Co."  and  to  make  an  ad- 
^ance  payment  thereon  of  $10  per  thousand, 
and  that  such  acts  should  constitute  a  de- 
liver}- of  the  same  for  all  intents  and  pur- 
|>08e«.  Held,  that,  having  regard  to  the  sit- 
uation and  condition  of  the  property,  the 
customs  of  business  men  adapted  thereto 
and  the  intent  of  the  statute,  such  delivery 
was  sufficient  under  a  Missouri  law  provide 
ing  that  "  every  sale  made  by  the  vendor  of 
jfoods  and  chattels  in  his  possession  or 
under  his  control,  unless  the  same  be  accom- 
panied by  delivery  in  a  reasonable  time, 
regard  being  had  to  the  situation  of  the 
property,  and  be  followed  by  an  actual  and 
continued  change  of  possession  of  the  things 
sold,  shall  be  held  to  be  fraudulent  and 
void  as  against  the  creditors  of  the  vendor 
or  subsequent  purchasers  in  good  faith," 
and  tha^  petitioner's  claim  of  title  to  luni- 
1)er  so  estimated  and  marked  should  be 
allowed.     In  re  Ozark  Cooperage  &  Lumber 


Co.  (C.  C.  A.,  8th  Cir.),  24  Am.  B.  R.  835, 
180  Fed.  105.  See  also  Tx>vell  v.  Newman 
&  Son  (D.  C,  La.),  26  Am.  B.  R.  660. 

80.  Clay  v.  Waters  (C.  C.  A.,  8th  Cir.), 
20  Am.  B.  R.  561,  161  Fed.  815;  Matter  of 
McCord  (C.  C.  A..  2d  Cir.),  23  Am.  B.  R. 
164.  174  Fed.  820. 

31.  In  re  Harris  (Ref.,  in.),  2  Am.  B.  R. 
359. 

Legacies. —  Where  testator  died  in  the 
morning  of  the  day  on  which  a  legatee  filed 
a  petition  and  was  adjudicated  a  bankrupt, 
the  legacy  vests  in  his  trustee.  In  re  Mc- 
Kenna  (D.  C,  N.  Y.),  15  Am.  B.  R.  4.  137 
Fed.  611.  Otherwise  where  legacy  takes 
effect  after  adjudication.  In  re  Woods  (D. 
C,  Pa.),  13  Am.  B.  R.  240,  133  Fed.  82. 

32.  In  re  Rennie  (Ref.,  Ind.  Terr.),  2  Am. 
B.  R.  183;  In  re  Stoner  (D.  C,  Pa.),  6  Am. 
B.  R.  402,  105  Fed.  752;  In  re  West  (D.  C, 
Ore.),  11  Am.  B.  R.  788,  128  Fed.  205; 
T^eitch  V.  Northern  Pac.  Ry.  Co.,  24  Am. 
B.  R.  409,  103  N.  W.  704. 

33.  vSee  Bankr.  Act,  S  17.  In  re  West 
(D.  C,  Oreg.),  11  Am.  B.  R.  782,  128  Fed. 
305.  Text  cited  and  approved  in  Whitlock's 
License,  22  Am.  B.  R.  262,  39  Pa.  Super. 
Ct.  34,  holding  that  a  liquor  license  granted 
to  a  bankrupt  after  his  adjudication  be- 
longs to  him  and  not  his  trustee. 

84.  In  re  Lineberry  (D.  C,  Ala.),  25  Am. 
B.  R.  164,  183  Fed.  338;  Leitch  v.  Northern 
Pac.  Ry.  Co.    (Minn.),  14  Am.  B.  R.  409, 
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petition  and  the  adjudication  is  subject  to  the  same  rule  as  aft«>aoquired 
property  and  belongs  to  the  bankrupt.^  A  claim  for  a  reward  for  informa- 
tion given  against  smugglers,  which  is  not  allowed  until  after  the  claimant's 
adjudication,  does  not  pass  to  his  trustee;  the  reward  belongs  to  the  bankrupt 
and  does  not  pass  upon  his  ^nkruptcy,  and  his  failure  to  oppose  his  bank- 
ruptcy does  not  estop  him  from  insisting  that  the  reward  is  his  own  property* 
c.  Subject  to  all  claims,  liens,  and  equities. — (1)  In  general. —  It  is  well 
settled  that  the  trustee  takes  not  as  an  innocent  purchaser,  but  subject  to 
all  valid  claims,  liens,  and  equities.*'     The  validity  of  such  claims,  liens,  and 


103  N.  W.  704;  In  re  Home  Discount  Co. 
(D.  C,  Ala.),  17  Am.  B.  R.  168,  147  Fed. 
538. 

35.  In  re  Harris  (D.  C,  111.),  2  Am.  B. 
R.  359,  99  Fed.  71;  In  re  Pease  (D.  C, 
N.  Y.),  4  Am.  B.  R.  578;  In  re  Burka 
(D.  C),  5  Am.  B.  R.  12,  104  Fed.  326;  In 
re  Elmira  Steel  Co.   (D.  C,  N.  Y.),  5  Am. 

B.  R.  487,  109  Fed.  456;  Sibley  v.  Nason, 
196  Mass.  125,  22  Am.  B.  R.  712,  81  N.  E. 
887,  12  L.  R.  A.  (N,  S.)  1173,  124  Am.  St. 
Rep.  520;  In  re  Judson  (D.  C,  N.  Y.),  26 
Am.  B.  R.  775. 

36.  Matter  of  Ghazal  (C.  C.  A.,  2d  Cir.), 
23  Am.  B.  R.  178,  174  Fed.  809. 

87.  Chattanooga  Nat.  Bank  v.  Rome  Iron 
Co.  (C.  C,  Ga.),  4  Am.  B.  R.  441,  102  Fed. 
755.  The  valid  liens  referred  to  are  those 
valid  as  to  creditors.     In  re  Cramond  >(D. 

C,  N.  Y.),  17  Am.  B.  R.  22,  145  Fed.  968; 
Receivers,  etc.,  v.  Staake  (C.  C.  A.,  4th 
Cir.),  13  Am.  B.  R.  281,  133  Fed.  717.  This 
case  was  affirmed  in  202  U.  S.  141,  15  Am. 
B.  R.  639.  Compare  In  re  Standard  Laun- 
dry Co.  (D.  C,  Cal.),  7  Am.  B.  R.  254, 
li2  Fed.  126;  Crosby  v.  Miller  (C.  A.,  D. 
Col.),  16  Am.  B.  R.  805,  25  R.  I.  172;  In 
re  Kolin  (C.  C.  A.,  7th  Cir.),  13  Am.  B. 
R.  531,  134  Fed.  557;  In  re  Platteville  F. 
&  M.  Co.  (D.  C,  Wis.),  17  Am.  B.  R.  291, 
147  Fed.  828;  Godwin  v.  Murchison  Nat. 
Bank,  22  Am.  B.  R.  703,  145  N.  C.  320,  59 
S.  E.  154;  In  re  Scruggs  <D.  C,  Ala.),  31 
Am.  B.  R.  94,  citing  text. 

Trustee  takes  property  subject  to  equi- 
ties, etc.-^The  trustee  takes  the  property 
of  the  bankrupt,  in  cases  unaffected  by 
fraud,  in  the  same  plight  and  condition 
that  the  bankrupt  himself  held  it,  and  sub- 
ject to  all  the  equities  impressed  upon  it  in 
the  hands  of  the  bankrupt,  except  in  cases 
where  there  has  been  a  conveyance  or  in- 
eumhranee  of  the  property  which  is  void 
as  a<rainHt  the  trustee  by  some  positive  pro- 
vision of  the  act.  Tliomj)son  v.  Fairbanks. 
13  Am.  B.  R.  437,  445,  196  U.  S.  516.  The 
trustee  takos  his  interest  of  the  bankrupt 


subject  to  such  liens  or  incumbrances  a? 
would  have  affected  it  had  no  adjudication 
in  bankruptcy  been  made.  Matter  of  Alden 
(Ref.,  Ohio),  16  Am.  B.  R.  362,  370.  A 
trustee  takes  not  as  a  bona  fide  purchaser 
for  value,  but  as  the  bankrupt  held  the 
property,  subject  to  all  valid  claims,  lien? 
and  equities.  Zartman  v.  First  Nat  Bank. 
216  U.  S.  134,  23  Am.  B.  R,  635,  affg.  18» 
N.  y.  533,  82  N.  E.  1,126. 

Same  plight  or  condition. —  In  Re  Garce- 
wich  (C.  C.  A.,  2d  Cir.),  8  Am.  B.  R.  149. 
115  Fed.  87-89,  53  C.  C.  A.  510,  512,  the 
rule  is  thus  stated: 

"  Under  the  present  Bankruptcy  Act,  as 
under  previous  bankruptcy  acts,  the  trust<H? 
takes  the  property  of  the  bankrupt,  in 
cases  unaffected  by  fraud,  in  the  same  plight 
and  condition  that  the  bankrupt  himself 
held  it,  and  subject  to  all  the  equities  im 
pressed  upon  it  in  the  hands  of  the  bank- 
rupt, except  in  cases  where-  there  has  been 
a  conveyance  or  Incumbrance  of  the  prop- 
erty which  is  void  as  against  the  trustee  by 
some  positive  provision  of  the  Act." 

In  First  National  Bank  v.  Staake,  202 
U.  S.  141-149,  15  Am.  6.  R.  639,  26  Sup. 
Ct.  580,  50  L.  Ed.  967,  the  Supreme  Court 
approves  the  following  language  of  the  Cir- 
cuit Court  of  Appeals  for  the  Fourth  Cir- 
cuit:. 

"The  rule  that  the  trustee  takes  the 
estate  of  the  bankrupt  in  the  same  plight 
as  the  bankrupt  held  it  is  not  applicable  to 
liens  which,  although  valid  as  to  the  bank- 
rupt, are  invalid  as  to  creditors."  See  also 
In  re  Hurley  (D.  C,  Mass.),  26  Am.  B.  R. 
434. 

Character  of  trustee's  title.— Trustees 
and  receivers  in  bankruptcy,  in  the  absence 
of  fraud,  take  the  assets  of  a  bankrupt, 
subject  to  all  e<iui table  liens  in  favor  of 
third  parties,  to  the  extent  that  such  asset* 
liave  been  augmented  by  the  wrongful  act 
of  the  bankrupt.  In  re  Dunn  &  Ccr.  (D.  C 
Ark.K  2^  Am.  B.  R.  127. 
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equities  is  to  be  det-ermined,  in  the  albaence  of  Federal  statutes,  by  liie  local 
law  as  evidenced  by  the  decisions  of  the  State  courts.*^  Thus,  he  has  no  better 
title  than  the  bankrupt  had,**  and  is  affected  with  every  equity  which  would 


38.  In  re  Dade  <D.  C,  Mo.),  26  Am.  B.  R. 
169;  Thompson  v.  Fairbanks,  196  U.  S.  513, 
15  Am..  B.  R.  633,  49  L.  Ed.  577;  In  re 
Standard  Telephone  &  Elee.  Co.,  216  U.  S. 
545,  24  Am.  B.  R.  761,  767 ;  Matter  of  Fite 
(D.  C,  Pa.),  31  Am.  B.  R.  308. 

38.  In  re  N.  Y.  Economical  Pr.  Co.  (C.  0. 
A.,  3d  Cir.),  6  Am.  B.  R.  615,  110  Fed.  514; 
In  re  Platteville  Foundry  &  Machine  Co. 
(D.  C,  Wis.),  17  Am.  B.  R.  291,  293,  147 
Fed.  81SS,  holding  that  the  trustee  does  not 
take  property  sold  to  the  bankrupt  by  con- 
ditional sale  with  a  reservation  of  title  in 
the  vendor.  The  property  is  subject  to  all 
equities  impressed  upon  it  in  the  hands  of 
the  bankrupt;  In  re  Snelling  (D.  C,  Mass.), 
29  Am.  B.  R.  818. 

In  Pennsylyania  the  vendee  under  a  con- 
tract for  a  sale  of  land  is  regarded  as  the 
real  owner  and  the  vendor  lias  no  lien 
thereon  aside  from  his  legal  estate,  or  the 
remedy  which  he  has  by  reason  thereof;  so 
where  the  vendee  is  adjudged  a  bankrupt 
before  the  purchase  price  is  paid,  the  trustee 
succeeds  to  his  interests  and  is  entitled  to 
the  proceeds  of  the.  sale  of  certain  remov- 
able fixtures  erected  thereon  by  the  vendee. 
In  re  Clark  &  Co.  (D.  C,  Pa.),  9  Am.  B.  R. 
252,  118  Fed.  358;  Bush  v.  Export  Storage 
Co.  (C.  C,  Tenn.),  14  Am.  B.  R.  138,  136 
Fed.  918. 

Covenant  running  with  land;  effect  on 
title  acquired  by  trustee,  see  Hinchman  v. 
Consolidated  Arizona  Smelting  Co.  (D.  C, 
Me,),  29  Am.  B.  R.  893. 

Trade  fixtures  may  be  removed  by  trustee 
under  a  lease  providing  for  surrender  of 
premises  in  good  order,  with  all  improve* 
ments,  etc,  Montello  Brick  Co.  v.  Trexler 
(C.  C.  A.,  6th  Cir.),  21  Am.  B.  R.  896,  167 
Fed.  482.  See  rule  in  Pennsylvania  as  laid 
down  in  Matter  of  Beeg  (D.  C,  Pa.),  25 
Am.  B.  R.  572,  184  Fed.  522. 

Title  no  better  than  that  of  bankruptcy.— 
Mr.  Justice  Peckham,  speaking  for  the  Su- 
preme Court  in  Security  Warehousing  Co. 
V.  Hand,  206  U.  S.  415,  19  Am.  B.  R.  291, 
affg.  16  Am.  B.  R.  49,  said:  "  It  is  no  new 
doctrine  that  the  assignee  or  trustee  in 
bankruptcy  stands  in  the  shoes  of  the  bank- 
rupt, and  that  the  property  in  his  hands, 
unless  otherwise  provided  in  the  bankrupt 
act,  is  subject  to  all  of  the  equities  im- 
pressed upon  it  in  the  hands  of  the  bank- 
rupt. This  has  been  the  rule  under  former 
acts  and  is  now  the  rule." 


The  decision  in  this  case  received  the  at- 
tention of  the  Supreme  Court  in  the  case 
of  In  re  Standard  Telephone  &  Elec.  Co., 
216  U.  S.  545,  24  Am.  B.  R.  761,  767,  where 
the  court  says:  "But  it  is  said  the  trustee 
in  bankruptcy  may  not  defend  against  these 
mortgages.  It  is  contended  that  they  are 
good  as  between  the  parties,  and  that  as  to 
them  the  trustee  in  bankruptcy  occupies  no 
better  position  than  the  bankrupt.  This 
question  was  raised  and  decided  in  Security 
Warehousing  Co.  v.  Hand,  206  U.  S.  415,  19 
Am.  B.  R.  291.  That  case  arose  in  Wiscon- 
sin, and  it  was  therein  held  that,  under  the 
Wisconsin  law,  an  attempted  pledge  of 
property,  without  change  of  possession,  was 
void  under  the  laws  of  that  State.  In  that 
case,  as  in  this  one,  the  question  was  raised 
as  to  whether  the  trustee  in  bankruptcy 
could  question  the  transaction,  and  it  was 
contended  that,  being  valid  as  between  the 
parties,  the  trustee  took  only  the  right  and 
title  of  the  bankrupt.  The  question  was 
fully  considered  therein,  and  the  previous 
cases  in  this  court  were  reviewed.  ■  The 
principle  was  recognized  that  the  trustee 
in  bankruptcy  stands  in  the  shoes  of  the 
bankrupt,  and  that  the  property  in  his 
hands  is  subject  to  the  equities  impressed 
upon  it  while  in  the  hands  of  the  bankrupt. 

"  But  it  was  held  that  the  attempt  to 
create  a  lien  upon  tne  property  of  the  bank- 
rupt was  void  as  to  general  creditors  under 
the  laws  of  Wisconsin.  Applying  §  70-a 
of  the  Bankruptcy  Act,  it  was  held  that 
the  trustee  in  bankruptcy  was  vested  by 
operation  of  the  bankruptcy  law  with  the 
title  of  the  property  transferred  by  the 
bankrupt  in  fraud  of  creditors,  and  also 
that  the  trustee  took  the  property  which, 
prior  to  the  filing  of  the  petition,  might 
have  been  levied  upon  and  sold  by  judicial 
process  against  the  bankrupt. 

**  It  was  therefore  held  that  as  there  had 
been  no  valid  pledge  of  the  property,  for 
want  of  change  of  possession,  it  could  have 
been  levied  upon,  and  sold  under  judicial 
process  against  the  bankrupt,  at  the  time 
of  the  adjudication  in  bankruptcy  and 
passed  to  the  trustee  in  bankruptcy."  See 
also  In  re  Gebbie  &  Co.  (D.  C,  Pa.)^  21  Am^ 
B.  R.  694,  167  Fed.  609;  Wood  Co.  v.  Eu- 
banks  (C.  C.  A.,  4th  Cir.),  22  Am.  B.  R. 
307,  169  Fed.  929. 
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affeet  the  b.nkrupt  himself  if  he  were  asserting  the  same  rights  and  inter- 
eets.^  A  trustee  in  bankruptcy  stands  in  the  shoes  of  the  bankrupt,  and  has 
no  better  title  than  he,  in  the  absence  of  fraud,  or  of  attaching  or  judgment 
creditors  at  the  time  of  the  filing  of  the  petition.*^  If  special  creditors  have 
claims  against  specific  property  asf  against  other  creditors  having  alleged 
liens  thereon,  a  trustee  is  clothed  with  the  power  and  duty  of  protecting 
and  preserving  such  claims/*  Where  a  right  of  action  passes  to  the  trustee 
any  defense,  legal  or  equitable,  which  might  have  been  raised  against  the 
bankrupt's  claim  may  be  raised  against  the  trustee.*^     Where  a  bankrupt  in 


40.  In  re  Dow,  Fed.  Cas.  4,036,  6  N.  B. 
R.  10,  quoting  from  Bacon  v.  Heathcote,  1 
Atl.  160:  "  The  ground  that  the  .court  goes 
upon  is  this,  that  assignees  of  bankrupts, 
though  they  are  trustees  for  the  creditors, 
yet  stand  in  the  place  of  the  bankrupt,  and 
they  can  take  in  no  better  manner  than  he 
could.** 

41.  In  re  Blake  (C.  C.  A.,  8th  Cir.),  17 
Am.  B.  R.  668,  150  Fed.  279;  In  re  Great 
Western  Mfg.  Co.  (C.  C.  A„  8th  Cir.),  18 
Am.  B.  R.  259,  152  Fed.  123;  In  re  Dunlop 
(C.  C.  A.,  8th  Cir.),  19  Am.  B.  R.  361,  367, 
156  Fed.  945;  In  re  Chantler  Cloak  k  Suit 
Co.  (D.  C,  R.  I.),  18  Am.  B.  R.  498,  161 
Fed.  ^52;  Wrede  v.  Gilley  (N.  Y.,  Sp.  T. 
Sup.  Ct.),  21  Am.  B.  R.  170,  revd.  on  other 
grounds  21  Am.  B.  R.  821,  132  N.  Y.  App. 
Div.  293;  In  re  De  Long  Furniture  Co.  (D. 
C,  Pa.),  26  Am.  B.  R.  469;  In  re  Thomp- 
son (D.  C,  N.  J.).  30  Am.  B.  R.  64. 

Character  of  trustee's  title. — ^A  trustee  in 
bankruptcy  takes  the  property  of  the  bank- 
rupt, not  as  an  innocent  purchaser,  but  as 
the  debtor  had  it  at  the  time  of  the  peti- 
tion, subject  to  all  valid  claims,  liens  and 
equities.  In  re  Inter.statc  Paving  Co.  (D. 
C,  N.  Y.),  28  Am.  B.  R.  573. 

As  to  real  estate  held  by  the  bankrupt 
as  a  tenant  in  common,  the  trustee  takes 
the  interest  of  the  bankrupt,  not  as  an  in- 
nocent purchaser,  but  in  the  same  plight 
and  condition  as  the  bankrupt  held  it  and 
subject  to  all  the  equities  that  exist  in 
favor  of  his  cotenant.  In  re  McConnell  (D. 
C,  N.  Y.),  28  Am.  B.  R.  659. 

Whatever  rights  a  third  party  had  against 
the  property  of  a  bankrupt  before  the  ad- 
judication, that  party,  in  the  absence  of 
fraud,  or  fixed  liens  created  by  State  stat- 
utes in  favor  of  others,  has  against  his  es- 
tate in  bankruptcy.  Atchison,  etc.,  Ry.  Co. 
V.  Hurley  (C.  C.  A.,  8th  Cir.),  18  Am.  B.  R. 
396.  153  Fed.  503;  Foerstner  v.  Citizens' 
Sav.  &  Tru.st  Co.  (C.  C.  A.,  6th  Cir.),  26 
Am.  B.  R.  377. 

Stocks  bought  by  a  bankrupt  broker  for 


a  customer  with  the  customer's  money  be* 
long  to  the  customer  and  the  certificates 
cannot  be  retained  by  the  trustee  of  the 
bankrupt.  In  re  Meadow,  Williams  &  Co. 
(D.  C,  N.  Y.),  23  Am.  B.  R.  124.  173  Fed. 
694,  affd.  24  Am.  B.  R.  251,  177  Fed.  1004; 
Cummings  v.  Synnott  (C.  C.  A.,  3d  Cir. I. 
25  Am.  B.  H.  859,  184  Fed.  718;  Matter  of 
Mclntyre  &  Co.  (C.  C.  A.,  2d  Cir.),  24  Am. 
B.  R.  626,  181  Fed.  955. 

Trustee  takes  property  in  same  condi- 
tion a^  bankrupt. —  It  has  been  often  de- 
clared by  the  Supreme  Court  of  the  United 
States  that  under  the  present  bankrupt  act 
the  trustee  takes  the  property  of  the  bank- 
rupt, in  cases  unaffected  by  fraud,  in  the 
same  condition  that  the  bankrupt  himself 
held  it,  and  subject  to  all  the  equities  im- 
pressed upon  it  in  the  hands  of  the  bank- 
rupt. The  trustee  in  a  certain  sense  is  the 
bankrupt.  The  bankrupt's  title  is  his  title, 
whether  it  be  to  things  in  possession  or  to 
chosea  in  action.  This  title  cannot  rise 
higher  than  that  of  the  bankrupt,  so  as  to 
infringe  upon  or  destroy  the  interest  in  or 
title  to  the  property,  good  as  against  the 
bankrupt  himself.  Davis  v.  Compton  (C.  C. 
A.,  3d  Cir.),  20  Am.  B.  R.  53.  158  Fed.  735. 

42.  In  re  Martin  (C.  C.  A.,  8th  Cir.),  23 
Am.  B.  R.  151,  173  Fed.  597. 

4S.  Jenkins  v.  Pierce,  98  III.  646. 

Fraud  of  bankrupt  as  defense.— Where 
the  bankrupts  agreed  to  build  a  locomotive 
for  certain  parties  and  notified  them  that  it 
was  completed  and  had  been  shipped,  and 
.  thereupon  were  paid  the  price,  it  appearing 
that  no  ^engine  existed  at  the  time  it  was 
represontod  as  having  been  shipped,  but 
that  subsequently  two  were  built,  either 
of  which  would  answer  the  contract,  it 
was  held  that  the  bankrupt  and  his  assignee 
were  both  estopped  by  the  fraud  of  the  bank- 
rupt from  denying  that  one  of  the  engines 
then  in  their  possession  was  the  property  of 
the  parties  who  had  thus  been  defrauded. 
In  re  McKay  &  Aldus,  3  X.  B.  R.  50.  1 
Lowell,  345.     Compare  Kelley  v.  Scott   4'* 
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due  course  of  the  transaction  of  its  business,  some  time  prior  to  bankruptcy, 
tieats  property  as  sold,  and  the  proceeds  thereof  as  due,  and  assigns  the  same 
as  collateral  security  to  a  loan,  the  trustee  will  -be  bound  by  the  bankrupt's 
acts  and  is  estopped  from  asserting  that  there  was  no  sale.**  A  lien  or  other 
incumbrance  on  real  property  belonging  to  the  bankrupt  attaches  to  such 
property  in  the  hands  of  his  trustee,  and  is  effectual  against  such  property 

tc-  the  same  extent  as  though  bankruptcy  had  not  intervened,  and  will  attach 

,  •  I 

to  such  fixtures  as  from  their  nature  and  the  circumstances  of  the  case  become 
a  part  of  the  freehold.*^  If  a  mortgage  or  other  lien  is  invalid  because  not 
authorized  by  law,  as  where  given  to  secure  the  payment  of  loans  unlawfully 


X.  Y.  695,  citing  Mitcbell  v.  Winslow,  3 
Story,  630.  Where  a  party  fraudulently 
induces  an  owner  to  part  with  his  title  to 
goods,  the  defrauded  party  having  the  right 
to  disaffirm  the  contract  and  to,  recover  the 
goods,  may  assert  that  right  against  the 
trustee  in  bankruptcy  as  well  as  against 
the  bankrupt  himself.  Donaldson  v.  Far- 
well,  15  N.  B.  R.  277,  Fed.  Cas.  3,983,  5 
Biss.  451,  affd.  93  U.  S.  631;  In  re  Gany 
(D.  C,  N.  Y.),  4  Am.  B.  R.  576,  103  Fed. 
930;  In  re  Spann  (D.  C.  Ga.),  25  Am.  B.  R. 
551,  183  Fed.  819;  Gillespie  v.  Piles  &  Co. 
fC.  C.  A.,  8th  Cir.),  24  Am.  B.  R.  502,  178 
Fed.  886. 

Where  thete  was  an  acttoa  to  fofedoae 
a  mortgage,  and  proceedings  for  the  ap- 
pointment of  a  receiver  of  the  rents  and 
profits  were  instituted  before  the  adjudica* 
tion  of  the  mortgagor  as  bankrupt,  and 
there  was  a  deficiency  on  the  sale  of  the 
mortgaged  premises  it  was  held  that  the 
assignee  in  bankruptcy  could  not  claim  the 
fund  in  the  receiver's  hands,  as  against  the 
mortgagee.  Hayes  v.  Dickinson,  15  N.  B.  R. 
350.  OHun  (N.  Y.),  277. 

44.  Property  Testing  in  trustee  —  Estop- 
pel.— A  bankrupt  corporation  had,  some- 
time prior  to  bankruptcy,  agreed  as  sub- 
contractors to  furnish  and  set  tile  for  sev- 
eral buildings  then  in  course  of  construc- 
tion and  had  delivered  tile  to  each  of  the 
buildings,  after  which  it  borrowed  money 
from  a  trust  company  giving  its  notes  there- 
for and  as  collateral  security  for  their  pay- 
ment executed  assignments  of  the  money 
due  for  material  furnished.  The  assign- 
ments stated  and  it  was  orally  represented 
to  the  trust  company  at  the  time  of  the 
loans  that  the  money  was  then  due.  Before 
the  work  of  setting  the  tile  bad  been  be- 
gun, the  corporation  went  into  bankruptcy 
and  the  trustee  claimed  titV  to  the  tile. 
Held,  that  the  bankrupt  having  treated  the 


tile  as  sold  to  the  contractors,  and  the  pro* 
ceeds  thereof  as  due,  and  having  assigned 
the  same  as  collateral  security  to  the  loans, 
neither  it  nor  its  trustee  will  be  heard  to 
assert  the  contrary  as  against  the  trust 
company.  Aldine  Trust  Co.  (C.  C.  A.,  3d 
dr.),  25  Am.  B.  R.  608,  182  Fed.  449,  cit- 
ing Fourth  Street  Bank  v.  Yardley,  165 
O.  S.  634,  17  Sup.  Ct.  439,  41  L.  Kd.  855. 

45.  Lien  of  judgment  creditor  upon  ma- 
chinery in  factory  as  part  of  the  realty.—* 
In  Pennsylvania,  as  between  judgment  cred- 
itors and  the  general  creditors  in  bank- 
ruptcy, machinery  of  a  factory,  which  is  a 
necessary  part  of  it,  and  without  which  it 
would  not  be  a  fuUy  equipped  establiab- 
meat,  is  a  fixture  to  be  regarded  as  a  part 
of  the  freehold,  subject  to  the  lien  of  a 
judgment  creditor  as  part  of  the  realty. 
Held,  that  ae  certain  chattels,  machinery, 
uteosils,  etc.,  uised  in  a  sausage  factory 
owned  and  occupied  .  by  the  bankrupt, 
whether  fast  or  loose,  were  indispensable 
in  carrying  on  the  business  as  a  sausage 
factory,  they  became  a  part  of  the  realty 
and  were  subject  to  the  lien  of  judgment 
entered  long  prior  to  the  bankruptcy  pro- 
ceedings, and  that  the  faot  that  there  bad 
been  bills  of  sale  of  such  machinery,  etc., 
executed  in  some  of  the  conveyances  to  the 
bankrupt  and  prior  to  his  ownership 
thereof,  did  not  alter  the  character  of  the 
property.  Matter  of  Beeg  (D.  C,  Pa.),  25 
Am.  B.  R.  572,  184  Fed.  522. 

After  insolvency  has  taken  the  debtor's 
real  estate  out  of  hia  hands,  its  income  or 
product  belongs  to  the  lien  creditors,  who 
have  thus  become  its  virtual  owners;  this 
rule  applies  to  real  estate  in  a  court  of 
bankruptcy.  In  re  Torchia  (C.  C.  A.,  3d 
Cir.).  26  Am.  B.  R.  179;  In  re  Industrial 
Storage  Co.  (D.  C,  Pa.),  20  Am.  B,  R.  904. 
163  Fed.  390;  In  re  Hasie  (D.  C,  Tex.),  30 
Am.  B.  R.  83. 
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made  by  municipal  officers  to  a  bankrupt  corporation,  th^  trustee  takes  tlie 
property  of  the  bankrupt  freed  of  the  lien.*^* 

(2)  Pkopebty  in  possession  of  bankrupt. —  It  is  the  plain  purpose 
of  the  statute  that  the  title  and  right  to  all  things  and  rights  which  do  not 
fall  within  the  vesting  words  of  §  70  shall  remain  in  the  bankrupt^  If 
property  is  in  the  bankrupt's  hands  as  bailee,  the  trustee  holds  it  as  such^ 
and  the  bailor  may  recover  the  proceeds*^^  If  property  is  impressed  with 
a  trust  in  the  hands  of  the  bankrupt  it  passes  to  the  trustee  subject  to  the 
same  trust^  Money  paid  to  the  bankrupt  before  adjudication  under  a  mis- 
take of  fact  is  impressed  with  a  constructive  trust,  which  follows  it  into  the 
hands  of  the  trustee.**  So  also  as  to  money  fraudulently  received  on  deposit 
by  a  bank  while  insolvent^^  The  cases  under  the  present  law  are  already 
numerous.*^  They  are,  however,  so  dependent  on  their  own  facts  as  to  make  a 
summary  impossible.  The  general  rule  is  well  stated  and  the  cases  reviewed 
in  the  Chattanooga  National  Bank  case.'* 

(3)  Ep:feot  of  amendment  of  1910  to  §  47-a  (2). —  The  rules  laid 
down  in  this  paragraph  should  be  applied  in  view  of  the  amendment  of 
§  47-a  (2)  by  the  amendatory  act  of  1910  which  vests  the  trustee  with  all 
the  rights,  remedies  and  powers  of  a  creditor  holding  a  lien  by  legal  or 
equitable  proceedings  on  property  in  the  custody,  or  coming  into  the  custody. 


4Sa.  In  re  Manistee  Watch  Co.  (D.  C, 
Mich.),  28  Am.  B.  R.  316,  in  which  case  it 
was  held  that  where  a  contract  between  thu 
incorporators  of  a  bankrupt  company  and 
a  municipality,  under  which  the  city  turned 
over  certain  municipal  bonds,  and  a  mort- 
gage on  its  factory  plant  and  premises,  exe- 
cuted by  bankrupt  to  secure  the  perform- 
ance of  its  part  of  the  contract,  were  in- 
valid, they  did  not  constitute  a  lien  upon 
the  factory  property,  and  the  trustee  was 
entitled  to  have  sucn  property  sold  free 
from  liens. 

46.  In  re  Home  Discount  Ck>.  (D.  G.) 
Ala.),  17  Am.  B.  R.  168,  181,  147  Fed.  538. 

47.  In  re  Reboulin  Fils  &  Co.  (D.  C,  N. 
J.),  21  Am.  B.  R.  296;  Wood  Co.  v.  Van 
Story  (C.  C.  A.,  4th  Cir.),  22  Am.  B.  R, 
740,  171  Fed.  375. 

48.  Taylor  v.  Plumer,  3  Maule  &  Selw. 
562.  See,  to  the  same  effect.  Cook  v.  Tul- 
lis,  18  Wall.  332;  Hawkins  v.  Blake,  108 
U.  S.  422.  Compare  Cummings  v.  Synnott 
(C.  C.  A.,  3d  Cir.),  25  Am.  B.  R,  859,  184 
Fed.  718. 

Bankrupt's  interest  in  real  estate  pur- 
chased '^th  funds  of  another. —  Petitioner 
under  an  arranp:oment  with  bankrupt  ad- 
vanced the  money  with  which  to  purchase 
a  vacant  lot  to  be  divided  up  into  building 
Ir.ts   juid    resold,    and   the    deed    was   taken 


to  petitioner  and  bankrupt.  It  was  under- 
stood that  the  purchase  was  a  speculation 
and  agreed  that  when  the  lots  were  sold 
the  surplus,  after  payment  to  petitioner  of 
the  money  advanced  by  her,  was  to  be  di- 
vided equally  between  them.  Heldt  H^t 
petitioner  was  entitled  to  show  her  real  in 
terest  in  the  property,  and  the  rights  ot 
general  creditors  not  being  harmed,  simn* 
they  had  no  lien  or  claim  superior  to  peti- 
tioner, growing  out  of  the  form  of  the  deed 
in  failing  to  disclose  the  actual  interests 
of  the  parties,  bankrupt's  trustee  was  only 
entitled  to  one-half  the  surplus  remaining 
after  reimbursing  petitioner  from  the  pro- 
ceeds of  a  sale  of  the  property.  In  re  Mc- 
Connell  (D.  C,  N.  Y.),  28  Am.  B.  R.  659. 

49.  Matter  of  Berry  &  Co.  (C.  C.  A,  2d 
Cir.),  16  Am.  B.  R.  564,  146  Fed.  623. 

50.  In  re  Stewart  (D.  C,  N.  Y.),  24  Am. 
B.  R.  474,  178  Fed.  463. 

51.  For  instance  In  re  Goldman  (D.  C 
N.  Y.),  4  Am.  B.  R.  100,  102  Fed.  122;  Mo"- 
ton  V.  Lumber  Co.  (Ref.,  Ark.),  5  Am.  B. 
R.  850;  Spencer  v.  Dunplan  Oo.  (C.  C,  Pa)' 
7  Am.  B.  R.  563  112  Fed.  638.  Compare 
Marden  v.  Phillips  (D.  C,  Mass.),  4  Am. 
B.  R.  566,  103  Fed.  190.  See  also  suh  nom. 
**  Reclamation  Proceedings,"  post. 

52.  4  Am.  B.  R.  441,  102  Fed.  755. 
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of  th(j  bankruptcy  court;  this  amendment  has  extended  the  title  of  the  trustee,, 
so  that  he  has  more  than  the  limited  title  of  the  bankrupt" 

in.  TITLE  TO  SPECIFIC  PROPERTY. 

a.  In  general. — Subsection  a  specifies  particularly  the  property  to  the  title 
of  which  the  trustee  is  vested  upon  the  adjudication  of  the  bankrupt.  It 
was  intended  to  classify  in  the  several  subdivisions  all  the  property  of  which 
the  bankrupt  might  then  be  possessed,  which  should  become  a  part  of  the 
bankrupt  estate  for  administration  and  distribution  as  provided  in  the  act^ 
A  careful  consideration  of  these  subdivisions  will  clearly  indicate  their  com- 
prehensiveness;  .everything  belonging  to  the  bankrupt  which  his  creditors- 
could  readi  by  judicial  process,  everything  which  might  be  obtained  by  his 
creditors  to  aid  in  securing  the  payment  of  their  claims,  and  all  property 
rights  which  might  have  been  subjected  to  such  claims,  become  assets  in  the 
hands  of  the  trustee;  e^^cept  such  as  are  herein  expressly  saved. 

b.  Documents  relating  to  bankrupt's  property. —  Subdivision  1  vests  the 
trustee  with  title  to  all  "  documents  relating  to  his  property."  Documents 
include  deeds,  contracts,  securities,  bills  receivable,  notes,  bank  books,  bills 
of  exchange,  account  books  and  all  papers  and  books  relating  to  the  bank- 
rupt's business.'^  Such  books  and  papers  may  not  be  detained  upon  the 
in^und  that  they  contain  evidence  that  might  be  used  against  him  in  a 
criminal  prosecution.^  Document  is  defined  as  including  "  any  book,  deed*, 
or  instrument  in  writing."  ^  These  documents  are  regarded  as  personal 
property,  the  title  to  which,  by  operation  of  law,  is  vested  in  the  trustee.^" 

c.  Patents,  copyrights,  and  trade-marks. —  Subdivision  2  passes  to  the  trustee 
all  "  interests  in  patents,  patent  rights,  copyrights  and  trade-marks."  These, 
it  would  seem,  should  vest,  irrespective  of  the  statute.  There  can  be  no 
donbt  atout  it  now."    But  where,  though  application  has  been  made,  the 


58.  In  re  Hammond  (D.  C,  Ohio),  26  Am. 
B.  R.  336.  See  discussion  under  Section 
Forty-seven  of  this  work. 

54.  In  re  Hess  (D.  C.»  Pa.),  14  Am.  B.  R. 
559,  134  Fed.  109.  See  Schedule  B  (6)  in 
Form  No.  1. 

55.  Self -incriminating  evidence;  compel- 
ling bankrapt  to  turn  over  books. — ^An  or- 
der requiring  bankrupt  to  deposit,  in  the 
office  of  the  receiver,  books  of  account  which 
he  claims  contain  matter  that  might  tend 
to  incriminate  him,  there  to  remain  in  the 
custody  of  bankrupt,  the  receiver  to  be  per- 
mitted to  inspect  and  use  them  for  the  civil 
administration  of  the  estate,  but  not  for 
any  criminal  proceeding,  provision  being 
made  to  give  bankrupt  an  opportunity  to 
asBert  the  question  of  his  constitutional 
privilege  in  ease  of  process  for  their  produc- 
tion,  is  a   proper  exercise  of  authority  on 


the  part  of  the  bankruptcy  court  and  not 
an  infringement  of  his  constitutional  rights. 
In  such  case  the  question  is  not  of  forcing 
bankrupt  to  be  a  witness  against  himself 
in  a  criminal  case,  but  of  compelling  him 
to  yield  possession  of  property  to  which  he 
is  no  longer  entitled.  Matter  of  Harris, 
221  U.  S.  274,  26  Am.  B.  R.  302,  affg.  20 
Am.  B.  R.  911. 

56.  Bankr.  Act.  §  1  (13). 

57.  In  re  Hess  (D.  C,  Pa.),  14  Am.  B.  R. 
559,  134  Fed.  109;  In  re  Madden  (C.  C.  A.> 
2d  Cir.),  6  Am.  B.  R.  614,  110  Fed.  348. 

58.  An  assigiunent  of  a  copyright  vests 
title  in  the  assignee  which  passes  to  his 
trustee  in  bankruptcy.  In  re  Howley-Dres- 
aer  CJo.  (D.  C,  N.  Y.),  13  Am.  B.  R.  94,  13!^ 
Fed.  1002.  Compare  In  re  McBride  (D.  C.> 
N.  Y.).  12  Am,  B.  R.  81.  132  Fed.  285. 

A  conveyance  of  a  trade-mark,  unaccom- 
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letters-patent  have  not  yet  been  granted,  the  trustee  takes  no  interest,*  al 
though  it  has  been  held  that  rights  accruing  because  of  such  an  applicatioa 
may  be  deemed  "  property  "  within  the  meaning  of  subdivision  5,  and  that 
therefore  the  trustee  would  take  the  bankrupt's  interest  in  the  patent  sub- 
wiquently  obtained.*^  The  similarity  between  these  classes  of  property  and 
those  known  as  "  personal  privileges  "  should  be  noted.'^ 

d.  Personal  powers.—  Subdivision  3  provides  that  powers  which  the  bank 
rupt  might  have  exercised  in  his  own  behalf  pass  to  the  trustee.  This  sub- 
division is  expressive  of  a  general  rule  of  law.  A  power  which  is  benefiwa: 
to  a  bankrupt  donee  vests  in  his  trustee;  not  so  a  power  in  trust®  The 
powers  here  referred  to  are  probably  those  known  to  the  common  law® 
although  there  may  be  some  doubt  about  this.  The  English  statute  from 
which  this  clause  was  derived  had  reference  to  such  technical  poweoB^  and 
it  seems  likely  that  the  intent  of  congress  was  the  same. 

c.  Property  fraudulently  transferred.— (1)  In  general. —  By  subdivision 
4  property  transferred  by  the  bankrupt  in  fraud  of  his  creditors  passes  to 
his  trustee.  This  is  the  converse  of  the  doctrine  that  trustees  take  title 
subject  to  equities ;  they  also  take  title  to  property  which  the  bankrupt  ha^ 


panied  by  any  buBiness  "whatever,  gives  no 
title  to  the  assignee.  In  re  Jaysee  Ck>r8et 
Co.  (D.  C,  N.  Y.),  29  Am.  B.  R.  856. 

59.  In  re  McDonnell  (D.  C,  Iowa),  4  Am. 
B.  R.  92,  101  Fed.  239;  In  re  Dann  (D.  C, 
111.),  12  Am.  B.  R.  27,  129  Fed.  495. 

60.  Rights  accruing  from  application  for 
patent. —  In  the  case  of  In  re  Cantelo  Mfg. 
Co.  (D.  C,  Me.),  26  Am.  B.  R.  57,  185  Fed. 
276,  the  court  said:  "In  the  case  of  In  re 
M'Donnell  (D.  C,  la.),  4  Am.  B.  R.  92,  101 
Fed.  239,  Judge  Shiras,  of  the  Northern 
District  of  Iowa,  in  a  clear  and  well  con- 
sidered opinion,  held  that  section  70-a,  subd. 
2,  can  have  reference  only  to  letters  patent 
actually*  isRued  at  the  date  of  the  adjudi- 
cation in  bankruptcy;  and  that  the  trus- 
tee in  bankruptcy  takes  no  title  to  the 
patent  granted  to  the  bankrupt  after  the 
date  of  the  adjudication  in  bankruptcy,  al- 
though the  application  was  made  before 
bankruptcy,  and  was  pending  at  the  time 
of  the  adjudication.  The  case  In  re  Dann 
(D.  C,  111.),  12  Am.  B.  R.  27,  129  Fed.  495, 
is  to  the  same  effect,  but  goes  further,  and 
discusses  subdivision  5  of  section  70-a. 

"  The  case  at  bar  is  presented  by  the  rec- 
ord in  a  somewhat  stronger  position  for  the 
trustee  than  is  found  in  either  of  the  cases 
which  I  have  cited.  It  is  for  the  court  to 
say  whether,  under  all  tlie  facts  which  the 
record  discloscM.  it  shall  refuse  to  the  trus- 
tee of  the  bankrupt  corporation  the  use 
and  benefit  of  tlie  patent  applications  which 


had  actually  constituted  a  valuable  asset 
to  the  corporation  before  bankruptcy. 
Clearly  the  trustee  in  bankruptcy  should 
not  be  deprived  of  their  benefit  if,  under  i 
fair  construction  of  the  law,  they  may  he 
held  to  be  a  part  of  the  bankrupt  estate 
In  spite  of  the  well-considered  opinion  in 
the  M'Donnell  Caae,  I  think  it  not  alto- 
gether clear,  but  that  the  interest  in  the 
inventions  which  have  become  the  subject 
of  patent  applications  may  fairly  be  held 
to  be  an  'interest  in  patents'  within  the 
meaning  of  the  law;  but,  whether  or  not 
these  inventions  may  be  so  held,  it  seems  t<» 
me.  under  subdivision  5  of  section  70-a 
they  may  be  held  to  be  *  property  *  whidi 
could  be  transferred.  It  aflfirraatively  sp- 
pears  that  upon  these  inventions  the  credit 
of  the  company  was  obtained ;  and  that  part 
of  the  claims  provable  in  bankniptiy 
against  the  estate  of  the  bankrupt  were 
based  upon  such  credit."  See  also  s.  c.  29 
Am.  B,  R.  704. 

See  In  re  Myers- Wolf  Mfg.  Co.  (C.  C 
A.,  3d  dr.),  80  Am.  B.  R.  572, 

61.  See  discussion  under  this  section,  sub- 
title "  Licenses,  Franchisea  and  Personal 
prhnlefjes,'*  post, 

62.  Compare  discussion  under  this  sec- 
tion, poat,  subtitle  "Property  which  might 
hare  hren  transferred  or  levied  upon.** 

68.  Fisher  v.  Cushman  (C.  C.  A..  l»t 
Cir.).  4  Am.  B.  R.  646,  654.  103  Fed.  860. 
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fraudulently  transferred,"  and  in  which,  therefore,  the  creditors  have  equities. 
The  trustee's  intere^  in  such  property  is  stronger  than  was  that  of  the  cred- 
itors in  whose  stead  he  stands,  for  he  has  a  title.  The  trustee  is  vested  not 
only  with  the  title  of  the  property,  but  also  with  the  creditors'  rights  of  action 
with  respect  to  property  of  the  bankrupt  fraudulently  transferred  or  incum- 
bered by  him,  and  he  may  assail  in  their  behalf  all  of  such  transfers  and 
incumbrances  to  the  same  extent  as  though  the  debtor  bad  not  been  declared 
a  bankrupU^^  Where  after  the  filing  of  an  involuntary  petition  and  before 
adjudication  a  creditor  attaches  the  bankrupt's  assets,  the  trustee  may  recover 
the  proceeds  of  the  attachment,  even  though  they  were  lees  than  the  percentage 
t'>  which  the  creditor  would  have  been  entitled  in  the  baAkruptey  proceed- 
ings.* It  is  apparent  that  this  provision  applies  to  all  property  transferred 
by  the  bankrupt  at  any  time  in'fraiid  of  his  creditors.^^  •  If  actual  fraud  be 
shown,  as  where  a  bankrupt  while  insolvent  transfers  real  estate  to  his  brother 
for  an  inadequate  consideration,  and  the  transfer  was  not  recorded,  the  trans- 
fer may  be  set  aside/^*  The  trustee's  remedy  when  title  is  claimed  adversely 
is,  as  has  been  seen,  usually  a  suit  in  the  proper  court.  This  subdivision 
•should  be  read  in  connection  with  §  23,  §  67-e,  and  §  70»e. 

(2)  Effect  of  a  oenekal  assioxment.— A  general  assignment,  within 
the  four  months'  period,  being  not  only  a  fraud-  on  the  act "  but  an  act  of 
bankruptcy^  seems  to  btand  on  a  different  footing  from  fraudulent  trans^fer^ 
(ter  ge.  The  assignment  being  void  by  operation  of  law,**  no  title  passes,  and 
the  general  assignee  does  not  become  an  adverse  claimant,  but  at  most  but 
an  agent  of  the  aseignor.  Being  such  agent,  his  possession  is  that  of  his 
principal,  and  he,  therefore,  does  not  hold  adversely  to  the  bankrupt  or  to 
the  lattear's  trustee  by  the  mere  fact  that  l^e  held  in  his  hands  funds  or 
property  received  by  him  under  the  assignment.''^  Such  funds  or  property 
may,  therefore,  be  reached  summarily  by  the  method  suggested  in  Bryan  v. 


B4.  In  re  Yukon  Woolen  Co.  (D.  C, 
Conn.).  2  Am.  B.  R.  805.  96  Fed.  326;  In 
re  McNamara  (Ref.,  N.  Y.),  8  Am.  B.  R. 
566.  See  Engliah  v.  Ross  (D.  C.  Pa),  15 
Am.  B.  R.  370,  140  Fed.  630;  In  re  Holbrook 
Shoe  &  Leather  Co.  (D.  C,  Mont.),  21  Am. 
B.  R.  511.  165  Fed.  973;  Cowan  v.  Burch- 
field  (D.  C,  Ala.),  25  Am.  B.  R.  293,  180 
Fed.  614. 

65,  In  re  Rodgers  (C.  C.  A.,  7th  Cir.), 
11  Am.  B.  R.  79,  125  Fed.  169;  In  re  Butter- 
wick  (D.  C,  Pa.),  12  Am.  B.  R.  536.  131 
Fed.  371;  Thomas  v,  Roddy,  9  Am.  B.  R. 
873,  876,  122  N.  Y.  App.  Div.  851,  107  N.  Y. 
Supp.  473,  holding  that  the  fact  that  the 
complaint  shows,  or  fact»  are  alleged  from 
which  it  may  be  fairly  inferred,  that  at 
loast  some  creditors  who  were  in  a  posi- 
tion to  attack  the  alleged  fraudulent  con- 
vpyanoe  at  the  time  of  the  filing  of  the  pe- 


tition in  bankruptcy,  bad  filed  their,  claims 
in  the  bankruptcy  proceedings  does,  not  pre- 
vent the  trustee  from  maintaining  the  ac- 
tion. 

66.  State  Bank  of  Chicago  v.  Cox  (C.  C. 
A..  7th  Cir.),  16  Am.  B.  R.  32,  143  Fed.  .91. 

67.  In  re  Kohler  (C.  C.  A.,  6th  Cir.),  20 
Am.  B.  R.  89,  159  Fed.  871. 

67a.  Peterson  v.  Mettler  (D.  C,  Wash.), 
29  Am.  B.  R.  158. 

68.  See  In  re  Gray,  3  Am.  B.  R.  647,  47 
N.  Y.  App.  Div,  554;  Whittlesey  v.  Becker 
&  Co.  (N.  Y.  App.  Div.),  25  Am.  B.  R.  672, 
quoting  language  of  text.  See  also  Section 
Twenty-three  of  this  work. 

69.  West  Co.  V.  Lea,  174  U.  S.  590,  2  Am. 
B.  R.  463. 

70.  Matter  of  Hays  (C.  C.  A.,.  6th  Cir.), 
24  Am.  B.  R.  691.  179  Fed.  222. 
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BemheimerJ^  If  the  assignment  was  made  prior  to  the  four  months'  period, 
the  only  interest  or  title  retained  -by  the  bankrupt  which  pasees  to  his  trustee 
is  an  equitable  interest  in  the  surplus  remaining  after  the  payment  of  the 
.assignor's  debtsJ* 

(3)  Assignment  of  claims  against  the  United  States. —  Section 
3477  of  the  Bevised  Statutes  prohibits  the  assignment  of  a  daim  against 
the  United  States,  prior  to  the  allowance  of  such  claim  and  tiie  issuing  of  a 
warrant  for  the  payment  thereof.  The  voluntary  assignment  of  such  a  daim 
by  a  bankrupt  before  bankruptcy,  contrary  to  tlie  provisione  of  this  section, 
is  absolutely  void.  Such  claim  ^remains  an  asset  of  the  bankrupt  estate,  and 
may  be  collected  by  the  trustee  and  administered  for  the  benefit  of  creditors, 
with  other  assets." 

f .  Property  which  might  have  been  transferred  or  levied  upon.—  (1)  b^ 

GENERAL. —  Subdivision  5  passes  to  the  trustee  all  "  property  whidi  prior  to 
the  filing  of  the  petition  he  could  by  any  means  have  transferred,  or  which 
might  have  been  levied  upon  and  sold  under  judicial  process  against  him." 
It  is  the  broadest  and  most  comprehensive  of  all  the  subdivisions.  It  probably 
includes  nearly,  if  not  all,  the  kinds  of  property  mentioned  in  the  four  ttat 
precede  it,  as  well  as  that  specified  in  subdivision  6.  All  of  tlie  other  sob- 
divisions  are  silent  as  to  time.  Here,  however,  there  is  a  distinct  reference 
tc  '*  the  filing  of  the  petition,"  and  the  idea  expressed  in  these  words  is,  as 
lo  the  enumerated  kinds  of  property,  doubtless  implied.  Thus,  the  doctrine 
that  only  property  vested  in  the  bankrupt  at  the  time  the  petition  is  filed 
passes  to  the  trustee,  ie  emphasized.  It  will  be  noted  that  the  words  here  are 
very  general,  and  seem  to  include  every  veeted  right  and  interest  attachins 
to  or  growing  out  of  property. 


71.  181  U.  S.  188,  5  Am.  B.  R.  623. 

72.  Right  to  property  conveyed  by  bank- 
rupt to  a  trustee  for  benefit  of  creditors 
prior  to  four  months*  period. — ^Where,  prior 
to  the  four  months'  period  before  bank- 
ruptcy, a  debtor  conveyed  his  property  to 
another  in  trust  for  the  benefit  of  all  his 
creditors,  his  trustee  in  bankruptcy,  under 
secrtion  70-e  of  the  bankruptcy  act  and  by 
reason  of  such  conveyance,  did  not  take  the 
legal  title  to  such  property,  but  only  an 
equitable  interest  in  the  surplus  after  pay- 
ment of  debts,  no  control  over  or  interest 
in  the  property  having  been  reserved  by  the 
debtor  in  the  conveyance;  and  while,  under 
section  70-e  of  the  bankruptcy  act,  tlie  trus- 
tee becomes  subrogated  to  the  rights  of 
non-assenting  creditors  to  avoid  such  con- 
vevance  bv  a  plenarv  suit,  in  the  absence 
of  such  suit  he  is  not  entitled  to  restrain 
a  sale  of  the  propt^rty  ronvcye^l  under  at- 
tacliment  procoodinirf*.  Tn  re  Shinn  (D.  C, 
X.  J.),  25  Am.  B.  R.  S33,  185  Fed.  990. 


73.  Claims  against  the  United  States  — 
In  the  case  of  National  Bank  of  Commerce 
V.  Downie,  218  U.  S.  345,  25  Am.  B.  R.  199 
affg.  20  Am.  B.  R.  531,  the  court  sst?: 
"The  present  cases  are  hot  assignment? 
which,  by  operation  of  law,  created  an  in 
terest  in  the  assignor's  claims  against  i)\f 
United  States.  They  are  elean-cnt  case^ 
of  a  voluntary  transfer  of  claims  against 
the  United  States,  before  their  allowance,  ir 
direct  opposition  to  the  statute.  If  any  re 
gard  whatever  is  to  be  had  to  the  intention 
of  Congress,  as  manifested  by  its  words,— 
too  clear,  we  think,  to  need  construction,— 
we  must  hold  such  a  transfer  to  be  abso 
lutely  null  and  void,  and  as  not,  in  itself, 
passing  to  the  appellants  any  interest,  pres- 
ent or  remote,  legal  or  equitable,  in  the 
claims  transferred.  Tlie  result  is  that  when 
Gamwell  &  Wheeler  were  adjudged  bank 
rupts,  they  were  still  in  law  the  ovmers  of 
these  claims  on  the  United  States,  and  aH 
interest    therein    passed    under   the   Bank 
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(2)  Test  to  bb  applieb. —  The  test  is  simple  and  easily  applied/*  Could 
the  property  in  question  have  been  (1)  transferred  by,  or  (2)  levied  on  and 
sold  under  judicial  process  against,  the  bankrupt?  If  so,  it  passes  to  the 
trustee;  if  not,  it  does  not  Whether  the  property  has  a  market  value  ia 
immaterial.^  The  "  property  which  prior  to  the  filing  of  the  petition  he 
[the  bankrupt]  could  by  any  means  have  transferred  "  is  property  that  he 
could  by  any  means  have  transferred  to  another  lawfully  under  the  same 
terms  that  he  transfers  it  by  law  to  the  trustee ;  that  is  to  say,  without  con- 
sideration. If  tibe  property  may  have  been  transferred,  it  is  immaterial  that 
it  could  not  have  been  levied  on  at  the  date  of  the  bankrupt's  adjudication, 
although  ordinarily  what  may  be  transferred  may  be  levied  upon  for  the  debts 
of  the  owner.''^  Whether  or  not  the  property,  prior  to  the  filing  of  the 
petition,  could  have  been  levied  upon  and  sold  under  judicial  process  against 
the  bankrupt,  must  be  determined  by  the  local  law.''*  It  must  appear  that  the 
property  in  possession  of  the  bankrupt  is  subject  to  claims  or  liens  valid  as 
against  his  creditors,  otherwise  it  passes  to  his  trustee."  For  instance,  the 
validity  of  a  chattel  mortgage  or  contract  of  conditional  sale  depends  upon 
State  statutes ;  ordinarilyvthe  title  of  the  property  mortgaged  or  conditionally 
sold  is  retained  by  the  mortgagee  or  vendor,  but  if  there  is  a  failure  to  comply 
wilih  a  State  law  which  affects  the  validity  of  the  transfer,  the  property  passes 
ta  tie  trustee  of  the  mortgagor  or  vendee  in  the  same  plight  and  subject  to 
the  claims  of  general  creditors,  as  though  bankruptcy  had  not  intervened.*" 


Tuptcy  Act  to  their  j^eneral  creditors,  to  be 
digpoued  of  as  directed  by  the  Bankruptcy 
Act,  just  as  if  there  had  been  no  attempt 
to  transfer  them  to  the  banks.  Any  other 
holding  will  effect  a  repeal  of  the  statute 
by  mere  judicial  construction,  in  disre|c^rd 
of  the  plain,  unequivocal  intent  of  Ootagress, 
as  indicated  by  the  statute."  See  also 
Guarantee  Title  A  Trust  Co.  v.  First  Na- 
tional Bank  (C.  C.  A.,  3d  Gir.),  26  Am. 
B.  R.  85,  185  Fed.  373. 

74.  Ck)mpare  In  re  Burka  (D.  C,  Mo.), 
5  Am.  B.  K.  12,  104  Fed.  326. 

75.  Kinzsie  v.  Winston,  Fed.  Gas.  7,835. 

76«.  Growing  erops  as  assets. — Since  un- 
der the  Law  of  Tennessee,  the  owner's  in- 
terest in  a  growing  crop  is  not  exempt  prop- 
erty but  is  property  which  -he  may  sell  or 
mortgage,  title  to  such  property  passes  to 
the  owner's  trustee  in  bankruptcy,  although 
under  the  statutes  of  such  State  such  a  crop 
Tnay  not  be  levied  upon  prior  to  a  certain 
<late.  In  re  Burnett  ft  Oo.  (D.  G.,  Tenn.), 
29  Am.  B.  R.  872. 

76.  Matter  of  Barker  (Ref.,  Colo.),  20 
Am.  B.  R.  674;  Godwin  v.  Murchison  Nat. 
Bank,  22  Am.  B.  R.  703,  145  N.  C.  320,  59 


S.  E.  154;  In  re  Waite-Robbins  Motor  Co. 
(D.  C,  Mass.),  27  Am.  B.  R.  541. 

77.  In  re  filler  &  Brown  (D.  C,  Pa.), 
14  Am.  B.  R.  439,  135  Fed.  868.  And  see 
Hewitt  V.  Berlin  Machine  Works,  11  Am. 
B.  R.  709,  194  U.  S.  296. 

78.  Failure  to  execute  mortgage  accord- 
ing to  State  statute;  title  of  trustee  of 
mortgagor.-*  Under  sections  4106  and  4133 
of  the  Revised  Statutes  of  Ohio  which  pro- 
Tide  that  a  mortgage  of  real  property  shall 
be  executed  in  the  presence  of  two  witnesses 
and  when  so  executed  shall  be  recorded  and 
shall  take  effect  from  the  time  the  instru- 
ment is  left  for  record,  a  mortgage  delivered 
for  record,  which  had  been  signed  by  the 
mortgagor,  but  not  witnessed  pursuant  to 
statute,  confers  upon  the  mortgagee  merely 
a  promise  or  agreement  to  give  a  mortgage 
which  will  create  a  lien,  which  to  be  effec- 
tive must  be  followed  by  a  suit  in  equity 
by  the  mortgagee  for  a  reformation  of  the 
instrument;  so  that  where  property  so  mort- 
gaged passes  to  a  trustee  in  bankruptcy 
before  any  proceedings  are  taken  to  reform 
the  instrument,  the  trustee,  by  virtue  of 
section  70-a  of  the  bankruptcy  act,  takes  it 
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I  nfiled  chattel  mortgages,  in  States  where  they  are  declared  void  as  against 
creditors  for  want  of  filing,  do  not  prevent  creditors  from  levying  judicial 
process  upon  the  property  therein  described,  and  consequently  such  property 
rc^sponds  to  the  text  to  be  applied  under  subdivision  5  of  this  subsection.^ 
So  where  the  legal  title  of  land  is  in  the  bankrupt,  but  the  actual  title  and 
possession  was  in  another,  a  conveyance  having  been  inadvertently  omitted, 
the  trustee  takes,  subject  to  the  equities  of  the  third  party.™* 

(3)  Property  pledged;  stock  tba^jsactions. —  The  title  of  a  pledgee, 
under  the  ordinary  contract  of  pledge,  is,  in  the  absence  of  fraud,  good  a? 
against  all  the  world,  except  creditors  who  have  acquired  enforceable  lien? 
against  the  property  while  it  was  in  the  possession  of  the  pledgor,  and  upon 
his  bankruptcy  it  passes  to  his  trustee,  subject  to  the  superior  title  of  the 
pledgee.^  Where  a  broker  purchases  stxxsk  for  a  customer  and  retains  the 
stock  as  security  for  the  amount  due  thereon,  the  relationship  of  pledgor  and 
pledgee  exists  between  the  parties;  if  the  broker  is  adjudicated  a  bankrupt 
the  owner  of  the  stock  is  entitled  to  a  delivery  thereof  upon  payment  of  the 
amount  due.'^  Where  there  is  no  possibility  of  identifying  the  stock  p^ 
chased  for  the  customer,  he  cannot  establish  title  to  the  stock,  and  is  not 
entitled  to  its  delivery ;  ^  it  is,  however,  unnecessary  for  the  customer  to  place 
his  finger  upon  the  identical  certificates  of  Btock  purchased  for  him;  it  i? 


in  the  plight  in  which  it  then  stood  and  the 
mortgage  cannot  be  enforced  against  him. 
Foerstner  v.  Citizend'  Savings  &  Trust  Co. 
(C.  C.  A.,  6th  Cir.),  26  Am.  B.  R.  377. 

79.  Foerstner  v.  Citizens'  Savings  &  Trust 
Co.  (C.  C.  A.,  6th  Cir.),  26  Ain.  B.  R.  377, 
384;  Hewitt  v.  Berlin  Machine  Works,  194 
U.  S.  296,  11  Am.  B.  R.  709;  Security  Ware- 
housing Co.  v.  Hand,  206  U.  S.  415,  19  Am. 
B.  R.  291;  In  re  Standard  Telephone  & 
Elec.  Co.,  216  U.  S.  545,  24  Am.  B.  R.  761 ; 
Ritchie  County  Bank  v.  McFarland  (C.  C. 
A.,  4th  Cir.),  24  Am.  B.  R.  893,  183  Fed. 
715. 

79a.  Clark  v.  Snelling  (C.  C.  A.,  1st  Cir.), 
30  Am.  B.  R.  50,  affg.  29  Am.  B.  R.  818,  202 
Fed.  259;  Young  v.  Allen  (C.  C.  A.,  6th 
Cir.),  30  Am.  B.  R.  261. 

80.  Title  of  trustee  of  pledgor  under  valid 
pledge.— Bankrupt,  an  automobile  dealet, 
had  in  his  possession  when  the  petition  was 
filed  a  demonstrating  car  which  had  been 
pledged  to  the  claimant  bank  to  secure 
bankrupt's  note,  given  pursuant  to  an  ar- 
rangement whereby  the  claimant  bank  paid 
drafts,  accompanied  by  bills  of  lading  drawn 
on  bankrupt  for  the  purchase  price  of  auto- 
mobiles, and  bankrupt,  giving  his  collateral 
note  pledprin^  the  specific  cars  by  numbers, 
retained  possession  of  the  cars  for  the  puT- 


pose  of  sale  and  was  expected,  though  not 
hound,  to  pay  $1,000  on  his  note  for  ea<*I> 
car  sold.  The  pledge  was  free  from  fraud 
and  under  the  Pennslyvania  law  valid  be 
tween  the  parties.  Held,  that  the  trustee 
in  bankruptcy  under  section  70-a  (5)  of 
the  bankruptcy  aet  took  title  subject  to  tho 
superior  right  of  the  clainiant  bank.  In  n* 
Twining  (D.  C,  Pa. I,  26  Am.  B.  R.  200. 

81.  In  re  Berry  &  Co.  (C.  G.  A.,  2d  Cirj. 
17  Am.  B.  R.  467,  149  Fed.  176;  Richardson 
V.  Shaw  (C.  C.  A.,  2d  Cir.),  16  Am.  B.  R 
842,  147  Fed.  659,  affd.  209  U.  S.  365.  19 
Am.  B.  R.  717;  In  re  Boiling  (D.  C,  VaJ. 
17  Am.  B.  R.  399,  147  Fed.  786 ;  In  re  Swift 
(C.  C.  A,,  1st  Cir.),  7  Am.  B.  R.  374,  112 
Fed.  315;  Hutchinson  v.  Le  Roy  (C.  G.  A. 
l8t  Cir.),  8  Am.  B.  R.  20,  113  Fed.  212: 
In  re  Meadows,  Williams  &  Co.  (D.  C. 
N.  Y.),  28  Am.  B.  R.  124,  173  Fed.  694. 
affd.  24  Am.  B.  R.  251,  177  Fed.  1004; 
In  re  Brown  ft  Co.  (D.  0.,  N.  Y.),  28  Am. 
B.  R.  659,  171  Fed.  254 ;  In.  re  Brown  k  Go. 
(D.  C,  N.  Y.),  25  Am.  B.  R.  800.  183  Fed. 
861;  In  re  Mclntyre  ft  Go.  (Petition  of 
Pippey)  (C.  C.  A.,  2d  Cir.),'  24  Am.  B.  R 
626,  181  Fed.  955. 

8ft.  In  re  Mclntyre  ft  Co.   (C.  C.  A.,  ^ 
Cir,),  25  Am.  B.  R.  93,  181  Fed.  960. 
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sufficient  if  the  broker  had  at  the  time  of  his  bankruptcy  shares  of  the  same 
kind,  whidi  are  legally  subject  to  the  demand  of  the  customer.*^ 

(4)  Propbbty  INCI.UDED  GENERALLY. —  It  was  evidently  intended  by  the 
word  "  property  "  as  used  in  subdivision  5  to  include  in  the  term  every 
vested  right  or  interest  attaching  to  or  growing  out  of  property.  It  is  meant 
to  embrace  much  of  the  property  that  is  designated  under  the  other  subdi- 
visions; it  includes  everything  that  can  properly  be  the  subject  of  a  lawful 
transfer,  whether  it  be  corporeal  or  incorporeal."  lAn  estate  in  real  property 
by  the  entirety,  being  without  possibility  of  severance,  may  not  be  transferred 
by  the  husband  without  the  consent  of  his  wife  and  may  not  be  levied  upon 
by  his  creditors,  and  does  not  therefore  pass  to  his  trustee  in  bankruptcy.^** 
A  Federal  homestead  for  which  a  receipt  had  been  issued  entitling  the  bank- 
rupt to  a  patent,  does  not  pass  to  his  trustee,  since  until  a  final  patent  had 
been  issued,  the  homestead  was  not  subject  to  levy  for  the  collection  of  the 
homesteader's  debts,**  It  does  not  include  the  property  of  another,  which  the 
bankrupt  is  authorized  to  transfer  only  on  the  condition  that  he  sells  it  for 
value,  or  sells  it  and  holds  its  proceeds  for  its  owner."  Where  under  a  State 
statute  a  plaintiff's  interest  in  a  pending  action  is  assignable,  and  is  of 
such  a  character  as  to  enable  his  creditors  to  obtain  a  benefit  therefrom  upon 
&n  administration  of  his  estate,  such  interest  has  been  held  to  be  property 
within  the  meaning  of  this  subdivision  rather  than  a  **  right  of  action,"  under 
t^ubdivision  6.**  The  language  of  clause  5  is  sufficiently  broad  to  include 
not  only  the  property  belonging  to  the  bankrupt  absolutely,  but  also  such 
property  the  title  to  which  is,  under  a  State  law,  held  to  be  in  him,  as  to  his 
creditors •"  Special  property,  by  way  of  lien,  in  securities  deposited  with 
the  bankrupt  as  a  pledge,  is  not  property  within  the  meaning  of  tibe  act  which 
passes  to  the  trustee.®  But  the  title  to  stock,  deposited  by  a  bankrupt  with 
a  creditor  as  collateral,  previous  to  his  adjudication,  vests  in  the  trustee,  as 
of  the  date  of  the  adjudication."  The  title  to  grain  and  flour  in  the  posses- 
sion of  a  bankrupt  corporation  passes  to  its  trustee  in  bankruptcy,  thot^ 
it  had  issued  grain  and  flour  certificates  as  security  for  loans,  calling  for 


82a.  Gorman  v.  Littlefleld  (U.  S.  8np. 
Ct.\,  30  Am.  B.  R.  266;  Sexton  v.  Kessler 
*  Co.,  225  U.  S.  90,  28  Am.  B.  R.  85. 

88.  In  re  Cantelo  Mf^,  Co.  (D.  C,  Me.), 
36  Am.  B.  R.  57,  holding  that  an  applica- 
tion for  a  patent  constitutee  property  with- 
in the  meaning  of  8ub<ii\i8ion  5. 

83a.  In  re  Beihl  (D.  C,  Pa.),  28  Am.  B. 
R.  310. 

84.  In  re  Cohn  (D.  C,  K  D.),  22  Am. 
B.  R.  761,  171  Fed.  568. 

85.  In  re  Dunlop  (C.  C.  A.,  8th  Cir.),  19 
Am.  B.  R.  361,  368,  156  Fed.  945.  See  In 
rf  Rebonlin  Fils  Co.  (D.  C,  N.  J.),  21  Am. 
H.  R.  296:   Wood  Co.  v.  Van  Story   (C.  C. 


A.,  4th  Cir.),  22  Am.  B.  R.  740,  171  Fed, 
375;  I9  re  Marx  Tailoring  Co.  (D.  0., 
Ala.),  28  Am.  B.  R.  147; 

86.  Cleland  v.  Anderson,  10  Am.  B.  R. 
429  (Sup.  Ct.,  Neb.);  First  Nat.  Bank  ▼. 
Staake,  202  U.  8.  141,  15  Am.  B.  R.  639. 

87.  Chesapeake  Shoe  Co.  v.  Seldner  (C. 
C.  A.,  4th  Cir.),  10  Am.  B,  R.  466,  122  Fed. 
593:  In  re  Tweed  (D.  C,  Iowa),  12  Am. 
B.  R.  648,  131  Fed.  a55. 

88.  Matter  of  Berry  &  Co.  (D.  C,  N.  Y.), 
15  Am.  B.  R.  360,  146  Fed.  623. 

89.  French  v.  White,  18  Am.  B.  R.  905, 
78  Vt.  89,  62  Atl.  35, 
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delivery  of  a  certain  quantity  of  flour  on  demand  of  the  holders  of  the  cer- 
tificates.^ The  equity  of  an  individual  in  oopartnerahip  property,  which  is 
his  separate  estate,  passes  to  his  trustee  in* bankruptcy."  The  equity  of 
redemption  of  mortgaged  property  pass^  to  the  trustee,  and  he  may  take  and 
retain  actual  possession  of  the  property.*^  (Any  further  attempt  to  differ- 
entiate the  cases  would  be  useless.  Those  appropriate  to  the  subjects  dis- 
cussed in  the  next  five  paragraphs  are  there  collated.  Others  of  a  miscel- 
laneous character  will  be  found  in  the  foot-note.** 


90.  In  re  Melbourne  Mills  Co.  (D.  0,, 
Pa.),  20  Am.  B.  R.  746,  162  Fed.  988,  affd. 
32  Am.  B.  R.  442,  172  Fed.  177. 

91.  New  York  Institution  for  the  lastruc- 
tion  of  the  Deaf  and  Dumb  v.  Crockett,  17 
Am.  B.  R.  233,  242,  117  N.  Y.  App.  Div. 
269. 

91a.  In  re  Roger  Brown  &  Co.  (C.  C.  A., 
8th  Cir.),  28  Am.  B.  R.  336. 

82.  Aa  to  property  of  a  partnership:  In  re 
Rudnick  (D.  C.,  Wash.),  4  Am.  B.  R.  531, 
102  Fed.  760 ';  In  re  Groetzinger  (D.  C, 
Pa.),  6  Am.  B.  R.  399,  110  Fed.  366.  As  to 
mortgaged  realty:  In  re  Kellogg  (D.  C, 
K.  Y.),  7  Am.  B.  R.  623,  113  Fed.  120, 
affd.  10  Am.  B.  R.  7,  121  Fed.  333. 

Aa  to  the  proceeds  of  a  sale  under  a  void 
execution  still  in  the  hands  of  the  sheriff: 
In  re  Easley  (D.  C,  Va.),  1  Am'.  B.  R. 
716,  93  Fed.  419;  In  re  Kenney  (D.  C, 
N.  Y.),  2  Am.  B.  R.  494,  95  Fed.  427;  on 
reargument,  3  Am.  B.  R.  353,  97  Fed.  554, 
affd.  5  Am.  B.  R.  355,  105  Fed.  897.  Com^ 
pare  also  In  re  Francis- Valentine  Co.  (D. 
C,  Cal.),  2  Am.  B.  R.  188,  93  Fed.  953; 
In  re  KimbaU  (D.  C,  Pa.),  3  Am.  B.  R.  161, 
97  Fed.  29,  and  Levor,  Trustee  v.  Seiter, 
8  Am.  B.  R.  459,  69  N.  Y.  App.  Div.  33. 

As  to  property  vested  in  a  receiver  in 
the  State  court:  In  re  Meyers  k,  Co.  (Ref., 
N.  Y.),  1  Am.  B.  R.  347;  In  re  Tyler  (D. 
C,  N.  Y.),  5  Am.  B.  R.  152,  104  Fed.  778; 
Hanson  v.  Stephens  (Sup.  Ct.,  Ga.),  11  Am. 
B.  R.  172. 

As  to  exercise  of  right  to  redeem;  In  re 
Goldman  (D.  C,  N.  Y.),  4  Am.  B.  R.  100, 
102  Fed.  122;  In  re  Novak  (D.  C,  Iowa), 
7  Am.  B.  R.  27,  111  Fed.  161. 

Aa  to  unpaid  legacy:  In  re  May  (Ref., 
Minn.),  5  Am.  B.  R.  1. 

As  to  rents:     In  re  Cass   (Ref.,  Ohio), 

6  Am.  B.  R.  721;  In  re  Dole  (D.  C,  Vt.), 

7  Am.  B.  R.  21,  110  Fed.  926;  In  re  Oleson 
(D.  C,  Iowa),  7  Am.  B.  R.  22,  110  Fed. 
796. 

Right  of  trustee  of  bankrupt  tenant  to 
crops  under  lease:  In  re  Luckenbill  (D.  0., 
Pa.),  11  Am.  B.  R.  455,  127  Fed.  984. 


As  to  a  wife's  interest  in  property  vested 
in  her  husband:    In  re  Garner  (D.  C.,  Ga.). 
6  Am.  B.  R.  496,  110  Fed.  123.    Compare 
In  re  Rooney  (D.  C,  Vt.),  6  Am.  B.  R.  47S 
109  Fed.  SOI. 

As  to  title  of  stocks  bought  by  broker 
for  customer:  In  re  Swift  (C.  C.  A.,  l?t 
Cir.),  7  Am.  B.  R.  374,  112  Fed.  315.  A^ 
to  stocks  pledged  by  bankrupt  pledgee: 
Hutchinson  v.  LeRoy  (C.  C.  A.,  1st  Cir.h 
8  Am.  B.  R.  20,  113  Fed.  212. 

As  to  shares  of  stock  fraudulently  car- 
ried in  the  name  of  the  bankrupt  as  trus- 
tee, and  in  the  names  of  other  parties  for 
the  purpose  of  concealment:  Fowler  v. 
Jenks  (Sup.  Ct.,  Minn.),  11  Am.  B.  R.  255! 

As  to  delivery  sufficient  to  pass  title  at» 
against  debtor's  trustee:  Allen  v.  Hollander 
(C.  C,  Mass.),  11  Am.  B.  R.  753,  128  Fed. 
159.  As  to  delivery  of  locomotives  remsiQ- 
ing  in  possession  of  bankrupt  vendor:  In 
re  Pease  Car  &  Locomotive  Works  (D.  C. 
111.),  14  Am.  B.  R.  331,  134  Fed.  919. 

As  to  proceeds  of  property  belonging  t» 
another  sold  by  a  bankrupt:  In  re  Wood  k 
Malone  (D.  C,  Ga.),  9  Am.  B.  R.  615,  121 
Fed.  599. 

As  to  money  paid  upon  stocks  subscrip- 
tion, to  be  returned  on  certain  conditions 
In  re  North  Carolina  Car  Co.  (D.  C,  N. 
Car.),  11  Ank  B.  R.  488,  127  Fed.  178.  A» 
to  bankrupt's  interest  in  an  unadministered 
estate:  Osmun  v.  (Salbraith  (Sup.  Ct, 
Mieh.),  9  Am.  B.  R.  339. 

Money,  saved  by  the  wife  of  a  deceased 
bankrupt  from  a  weekly  allowance  for 
maintenanoe  and  household  expenses  made 
to  her  by  her  husband  and  deposited  in  the 
bank  in  her  own  name,  will  not  be  ordexed 
turned  over  to  the  trustees  of  a  bankrupt 
partnership  of  which  the  deceased  was  s 
member,  where  the  station  in  life  of  the 
parties,  the  solvency  of  the  husband  during 
the  entire  period,  the  economy  of  the  wife 
in  performing  her  household  duties  and  dis- 
pensing with  the  assistance  of  servants,  all 
point  to  the  intention  of  the  husband  to 
relinquish  possession,  control  and  ownership 


§  70-a.] 


Bemaindbbs  ajscd  IsTiExaaTB  vx  Trust. 


1009 


(5)  Rbhaiitdbbs  and  intebests  in  tbust. — Considerable  diffioultj  ia 
often  experienoed  in  appl7ing  the  test  fixed  by  snbdivisiioin  6  to  oontingent 
intereetB.  Seference  must  ustially  be  had  to  the  State  statutes  and  decisions. 
The  following  summary  is,  however,  thought  to  be  quite  generally  applicable: 
Vested  remainders,**  even  if  contingent,  paes  to  a  trustee;  •*  but  do  not  where 
the  contingency  is  one  both  of  time  of  vesting  and  of  peison.*^  Where  the 
irtereet  of  the  bankrupt  depends  on  the  exercise  of  a  discretionary  power  in 
tru&t,  it  does  not  pass  to  his  trustee.^  Under  ike  New  York  statute  ^  the 
surplus  income  derived  from  a  trust  to  receive  and  apply  the  raits  and 
profits  of  real  property  is  inalienable  and  does  not  pass  to  the  trustee  of  the 
bankrupt  beneficiary.^  But  if  the  beneficiary's  interest  is  in  the  nature  of 
an  annuity  it  is  subject  to  levy  and  will  pass  to  the  beneficiary's  trustee  in 
bankruptcy ,••  especially  where  it  is  in  lieu  and  takes  the  place  of  the  bene- 
ficiary's interest  in  her  husband's  estate.*^  It  has  been  held  that  a  trustee 
in  bankruptcy  may  bring  a  suit  in  equity  to  obtain  the  surplus  of  income 
from  a  trust  fund,  if  that  income  be  more  than  sufficient  for  the  support  of 


of  the  various  amounts  and  to  vest  her  with 
title  to  the  unexpended  balance.  In  re 
Simon  No.  3  (D.  C,  N.  Y.),  28  Am.  B.  R. 
616. 

MisceUaneons:  In  re  Ck)bb  (D.  C,  N. 
Car.),  3  Am.  B.  R.  139,  96  Fed.  821;  In  re 
Hana  &  Kirk  (D.  C,  Pa.),  5  Am.  B.  R. 
127,  105  Fed.  587;  In  re  Swift  (Ref., 
Mass.),  5  Am-  B.  R.  232;  Duplan  Silk  Co. 
V.  Spencer  (C.  C.  A.,  3d  Cir.),  8  Am.  B.  R. 
367,  115  Fed.  689,  revg.  s.  c,  7  Am.  B.  R. 
563. 

93.  In  re  Woodard  (D.  C,  N.  Car.),  2 
Am.  B.  R.  339,  95  Fed.  260;  In  re  McIIarry 
(C.  C.  A.,  7th  Cir.),  7  Am.  B.  R.  83,  111 
Fed.  498.  Compare  In  re  Hosier  (D.  C, 
Vt.),  7  Am.  B.  R.  268,  112  Fed.  138. 

94.  In  re  Shenberger  (D.  C,  Ohio),  4 
Am-  B.  R.  487,  102  Fed.  978;  In  re  St.  John 
(D.  a,  N.  y.),  5  Am.  B.  R.  190,  105  Fed. 
234;  In  re  Twaddeil  (D.  C,  Del.),  6  Am. 
B.  R.  539,  110  Fed.  145.  As  to  whom  a  con- 
tingent remainder  in  realty  passes  to  the 
trustee,  see  Belcher  v.  Bernard,  106  Mass. 
230. 

Bankrupt's  interest  as  remainderman; 
sale  of  interest. —  By  virtue  of  an  adjudi- 
cation in  bankruptcy,  the  interest  of  bank- 
rupt in  a  remainder  in  real  property  passes 
to  his  trustee  by  devolution  of  law,  so  that 
no  conveyance  by  bankrupt  is  necesss/ry  to 
vest  the  trustee  with  his  rights  therein. 
Where  it  does  not  appear  that  a  trustee  in 
bankruptcy  can  obtain  a  sufficient  amount 
for  bankrupt's  remainder  interest  in  real 
property  to  justify  a  direction  that  he  sell 


such  interest  and  pay  off  the  lien  of  a  judg- 
ment creditor,  an  order  restraining  such 
creditor  form  proceeding  to  collect  his  judg- 
ment other  than  in  bankruptcy  proceedings 
will  be  vacated  subject  to  the  ripht  of  the 
trustee,  for  the  protection  of  other  cred- 
itors, to  join  in  any  action  the  judgment 
creditor  might  take.  In  re  Arden  (D.  C.,, 
N.  y.),  26  Am,  B.  R.  684. 

95.  In  re  Hoadley  (D,  C,  N.  y.),  3  Am. 
B.  R.  780,  101  Fed.  233;  In  re  Gardner 
(D.  C,  N.  y.),  5  Am.  B.  R.  432. 

96.  In  re  Wetmore  (D.  C,  Pa.),  4  Am. 
B.  R.  335,  102  Fed.  290;  s.  c.  affd.  6  Am. 
B.  R.  210,  108  Fed.  520.  See  also  s.  c,  on 
application  for  discharge,  3  Am.  B.  R.  700, 
99  Fed.  703.  Compare  In  re  Ehle  (D.  0.„ 
Vt.),  6  Am.  B.  R.  476,  109  Fed.  625. 

97.  N.  y.  Real  Property  Law,  §  103. 

9S.  McNaboe  v.  Marks,  16  Am.  B.  R.  767,. 
51  N.  y.  Misc.  207;  Butler  v.  Baudoine,  16 
Am.  B.  R,  238  n.,  84  N.  y.  App.  Div.  215, 
affd.  177  N.  y.  530.  Contra:  In  re  Bau- 
doine (C.  C.  A.,  2d  Cir.),  3  Am.  B.  R.  651,. 
101  Fed.  574;  Brown  v.  Barker,  8  Am.  B.  R. 
450,  68  N.  y.  App.  Div.  592.  Compare 
Smith  V.  Belden,  6  Am.  B.  R.  432,  35  N.  y. 
Misc.  113,  for  method  of  reaching  such  a 
surplus. 

99.  Wetmore  v.  Wetmore,  149  N.  y.  520,. 
44  N.  E.  169,  33  L.  R.  A.  708,  52  Am.  St. 
Rep.  752;  Mills  v.  Husson,  140  N.  y.  99, 
35  N.  E.  422. 

100.  In  re  Burtis  (D.  C,  N.  Y.),  26  Anu. 
B.  R.  680. 
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the  bankrupt/^^  and  under  the  "Sew  York  oode  a  continuing  execution  in  the 
nature  of  garnishment  may  be  had  against  the  income  of  a  trust  fund.^^ 
Where,  though  titl^  is  in  the  bankrupt,  another  is  the  real  party  in  interest 
under  the  doctrine  of  resulting  trust,  the  trustee  in  bankruptcy  will  be  directed 
to  convey  to  the  real  owner.^^  It  seems  also  that  where  the  bankrupt  mingles 
trust  funds  with  his  own  so  that  their  identity  is  lost^  the  beneficiaries  must 
sliare  pari  passti  with  the  creditors.^^  There  can  be  no  departure  from  the 
general  principle  that  to  allow  trust  funds  there  must  be  some  identification 
of  the  property  sought  to  be  charged  with  the  trust.**  But  if  diere  has  been 
no  mingling,  the  trustee  of  a  bankrupt  estate  takes  no  title,  though  he  has 
the  right  to  possession  and  a  quasi-interest  until  the  beneficiaries  prove  their 
right.*^  If  property  was  consigned  to  a  bankrupt  for  sale  and  the  proceeds 
were  used  by  the  bankrupt  in  his  business  as  his  own,  the  relationship  between 
tlie  consignor  and  the  bankrupt  is  that  of  debtor  and  creditor  and  not  that 
of  trustee  and  beneficiary.^^^  It  is  generally  held  that  property  devised  in 
trust,  so  that  it  is  inalienable  by  the  cestui  que  trust  and  explicitly  made  not 
si'bject  to  the  claims  of  his  creditors,  will  not  pass  to  his  trustee.*^     Propertv 


101.  In  re  TiflTany  (D.  C,  N.  Y.),  13  Am. 
B.  R.  310,  133  Fed.  799. 

102.  Code  Civil  Procedure,  New  York, 
§  1391,  a3  amended  by  L.  1908,  ch.  148. 

103.  In  re  Davis  (D.  C,  Mass.),  7  Am. 
B.  R.  258,  112  Fed.  129,  See  also  In  re 
Coffin  (D.  C,  Conn.),  16  Am.  B.  R.  682, 
146  Fed.  181;  In  re  Taft  (C.  C.  A.,  6th 
Cir.),  13  Am.  B.  R.  417,  133  Fed.  511; 
Young  V.  Allen  (C.  0.  A,,  6th  Cir.),  30  Am. 
B.  R.  261. 

104.  In  re  Richard  (D.  C,  Tenn.),  4  Am. 

B.  R.  700,  104  Fed.  792;  In  re  Marsh   (D, 

C,  Conn.),  8  Am.  B.  R.  576,  116  Fed.  396; 
In  re  Kurtz  (D.  C,  Pa.),  11  Am.  B.  R.  129, 
125  Fed.  992;  In  re  Mulligan  ( D.  C,  Mass. ) , 
9  Am.  B.  R.  8,  118  Fed.  715;  Matter  of  See 
(C.  C.  A.,  2d  Cir.),  31  Am.  B.  R.  360;  Mat- 
ter of  Leigh  (D.  C,  111.),  31  Am.  B.  R.  379, 
holding  that  a  trust  fund  must  be  clearly 
traced  in  order  to  charge  a  bankrupt's 
estate  with  liability  therefor. 

Mingling  trust  funds  with  general  funds. 
—  Where  trust  funds  have  been  unlawfully 
diverted  and  intermingled  with  the  general 
funds  of  a  bankrupt,  so  as  to  render  their 
identification  impossible,  the  bankruptcy 
court,  acting  as  a  court  of  equity,  will 
follow  them  and  decree  restitution  to  the 
cestui  que  trust,  if  the  unlawful  appropria- 
tion of  the  trust  funds  resulted  in  swelling 
the  assets  and  came  into  the  possession  of 
the  trustee;  but  if  after  the  misappropria- 
tion and  mingling  all  the  money  is  with- 
drawn,    the     equities     are     lost,     although 


moneys  from  other  sources  are  subsequentlT 
deposited  in  the  same  place;  or  if  a  part 
of  the  funds  so  mingled  is  withdrawn,  so 
that  the  fund  is  reduced  to  a  smaller  sum 
than  the  trust  fund,  the  latter  must  be  re- 
garded as  dissipated,  except  as  to  the  bat 
ance,  and  funds  subsequently  added  from 
other  sources  cannot  be  subjected  to  the 
equitable  claim  of  the  cestui  que  trust.  In 
re  Dunn  &  Co.  (D.  C,  Ark.),  28  Am.  B.  R. 
127. 

Where  money  is  intrusted  to  the  bank- 
rupt for  safe  keeping,  and  is  deposited  by 
him  to  his  credit,  it  may  be  claimed  by  the 
owner  out  of  the  balance  of  such  deposit 
coming  into  the  hands  of  the  trustee,  al- 
though it  cannot  be  specifically  identified, 
it  appearing  that  at  all  times  the  bank- 
rupt's account  at  the  bank  exceeded  the 
amount  intrusted  to  him.  In  re  Rojea 
(D.  C,  Wash.),  16  Am.  B.  R.  141,  143  Fed. 
182. 

105.  In  re  Mclntyre  ft  Go.  (Petition  of 
Grace)  (C.  C.  A.,  2d  Cir.),  26  Am.  B.  R 
51;  Commings  v.  Bynnott  (C.  C.  A.,  3d 
Cir.),  26  Am.  B.  R.  859,  184  Fed.  718. 

106.  In  re  Cobb  (D.  C,  N.  C),  3  Am.  B. 
R.  129,  96  Fed.  821.  If  the  trust  is  coupled 
with  an  interest,  he  becomes  Tested  with 
the  interest.  Walker  v.  Siegel,  Fed.  Caa. 
17,085. 

106a.  In  re  Emerson,  Marlow  &  Co.  (C 
C.  A.,  7th  Cir.),  29  Am.  B.  R.  173. 

107.  Munroe  v.  Dewey  (Sup.  Ct.,  MassJ, 
4  Am.  B.  R.  264. 
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allotted  to  an  Indian  under  an  act  of  Congrese  to  be  held  in  trust  for  such 
Indian  by  the  United  States  for  twenty-five  years,  after  which  a  conveyance 
is  to  be  made  by  the  government  to  the  Indian  free  and  clear  from  all  charges 
and  incumbrancee,  is  not  during  the  twenty-five  years  an  alienable  estate  and 
does  not  pass  to  the  trustee.**  A  beneficial  interest  under  a  trust  created 
by  will  or  deed  for  the  support  of  the  cestui  que  irusi  can  be  reached  in  equity 
so  far  as  the  surplus  income  is  coneemed.  But  this  must  be  done  by  a 
plenary  suit  in  equity.**  Where  a  banker  received  deposits  knowing  that  he 
was  insolvent  and  on  the  day  following  made  an  assignment  of  his  property^ 
a  trust  was  impressed  upon  the  funds  deposited  in  favor  of  the  depositors, 
which  must  be  recognized  by  the  banker's  trustee  in  bankruptcy.***  Cases 
under  former  laws  will  be  found  in  the  foot-note."'* 

(6)  Dower  and  curtesy  bights. —  Here  aleo  the  State' law  controls. 
It  is  the  general  rule  that,  if  the  dowress  is  the  bankrupt  and  her  estate  is 
v<*sted,  the  trustee  takes  her  interest;**^  conversely,  if  her  interest  is  still 
inchoate,  it  does  not  pass.  So  also  of  the  husband's  curtesy:  if  vested,  it 
passes;  if  merely  initiate,  it  does  not*"  Where,  however,  the  husband,  not 
the  wife,  is  the  bankrupt^  her  inchoate  interest  is,  in  most  States,  sufficiently 
vested  to  endure,  and  the  husband's  title  passes  to  the"  trustee  subject  there- 
to;**' if  the  husband  dies  after  his  bankruptcy,  she  is  entitled  to  the  same 


Teimination  of  trust  by  iMuikniptcy. — 
In  the  case  of  Nicholas  v.  Eaton,  91  U.  S. 
716,  it  appeared  that  real  estate  was  devised 
to  trustees  who  i^ere  directed  to  pay  the  in' 
rome  to  one  who  was  afterward  adjudged 
a  bankrupt,  and  the  devise  contained  the 
condition  and  proviso  that  if  the  said  bene- 
ficiary should  become  bankrupt,  the  trust 
<)hould  cease;  and  thereafter  the  trustees  in 
their  discretion  were  to  apply  the  income 
to  the  support  of  the  beneficiary  and  to  his 
family,  and  the  trustees  were  empowered 
in  their  discretion  to  transfer  any  portion 
of  the  trust  fund  to  the  beneficiary.  The 
court  held  that  the  bankruptcy  terminated 
all  of  the  bankrupt's  legal  and  vested  rights 
in  and  to  the  estate  and  left  nothing  to 
which  his  assignee  in  bankruptcy  could  as- 
sert a  claim,  and  that  the  discretionary 
power  vested  in  the  trustees  to  pay  sums 
to  the  bankrupt  could  not  be  subjected  to 
the  control  of  the  trustee  in  bankruptcy,  the 
court  saying:  "No  case  is  cited;  none  is 
known  to  ua  which  goes  so  far  as  to  hold 
that  an  absolute  discretion  in  the  trustee,  a 
discretion  which,  by  the  express  language  of 
the  will,  he  is  under  no  obligation  to  exer- 
cise in  favor  of  the  bankrupt,  confers  such 
an  interest  on  the  latter  that  he  or  his  as- 
signee can  successfully  assert  it  in  a  court 
of  equity  or  in  any  other  court." 


108.  In  re  Russie  (B.  C,  Or^.),  3  Am. 
B.  R.  6,  96  Fed.  609. 

109.  In  re  Baudouine  (C.  C.  A.,  2d  Cir.), 
3  Am.  B.  R.  661,  101  Fed.  674. 

109a.  Matter  of  Silver  (D.  C,  Ohio),  31 
Am.  B.  R.  106. 

110.  Nicholas  v.  Eaton,  91  U.  S.  716; 
Sanford  v.  Lackland,  Fed.  Cas.  12,312;  Du- 
rant  v.  Hospital,  etc.,  Co.,  Fed.  Cas.  4,188. 

111.  Compare  In  re  Watterson,  95  Pa. 
St.  312. 

112.  Hesseltine  v.  Prince  (D.  C,  Mass.), 
2  Am.  B.  R.  600,  95  Fed.  802;  Matter  of 
RusseU   (Ref.,  Ohio),  13  Am.  B.  R.  24. 

113.  In  re  Shaeffer  (D.  C,  Pa.),  5  Am. 
B.  R.  248,  104  Fed.  973;  In  re  Forbes  (Ref., 
Ohio),  7  Am.  B.  R.  42;  Porter  v.  Lazear, 
109  U.  S.  84;  Matter  of  Hawkins  (Ref., 
R.  I.),  9  Am.  B.  R.  598;  Thomas  v.  Woods 
<C.  C.  A.,  8th  Cir.),  23  Am.  B.  R.  132,  173 
Fed.  686.  But  see  Kelly  v.  Strange,  Fed. 
Cas.  7,676.  As  to  rule  in  Pennsylvania,  see 
In  re  Freedman  (D.  0.,  Pa.),  29  Am.  B.  R» 
135. 

Computation  of  value  of  dower;  effect  of 
assent  to  compromise. —  In  Ohio  the  wife 
of  a  bankrupt  is  entitled  to  receive  from 
the  trustee  out  of  the  proceeds  of  the  sale  of 
the  bankrupt's  real  property  remaining  after 
satisfaction  of  mortgage  liens,  the  value  of 
her    contingent    right   of   dower,    computed 
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ijitefrest  she  would  have  taken  had  he  died  before  it^**  If  a  purchase-money 
mortgage  has  been  given  by  a  bankrupt  husband,  the  contingent  right  of 
dower  of  his  wife  only  attaches  to  the  surplus  remaining  after  the  payment 
of  the  mortgage  debt.^^^  If  a  bankrupt's  wife  consents  to  the  sale  by  the 
trustee  of  the  bankrupt's  real  property,  and  to  accept  a  gross  sum  in  lieu  of 
her  dower,  such  property  may  be  sold  free  from  her  inchoate  right  of  dower.^" 
On  the  other  hand,  where  the  wife  is  the  bankrupt,  the  husband  is  not  entitled 
to  have  his  curtesy  initiate  admeasured.  If  the  mortgage  in  which  the  wife 
iias  joined  is  declared  void  as  a  preference,  the  wife's  right  of  dower  is  re 
stored.^"  These  doctrines  flow  from  well-reoognized  principles  of  real-estate 
law.     Cases  collaterally  valuable  will  be  found  in  the  foot-note."* 

(7)  Licenses,  franchises,  and  pbbsonal  psivileoes. — (I)  In  general. 
—  Property  rights  which  by  their  terms  are  either  nonassignable  or  restricted 
to  the  person  originally  acquiring  them,  often  furnish  puzzling  problems. 
Thus  of  nonassignable  leases.  The  English  and  American  rules  seem  to  bi- 
-different;  the  better  American  opinion  is  that  a  bankruptcy,  even  if  volun 
tary,  is  not  a  branch  of  a  covenant  not  to  assign.^*  The  trustee  of  a  bank- 
rupt tenant  is,  therefore,  entitled  to  the  leased  premises  for  the  remaindii 
of  the  term.^*^ 

(II)  Personal  contracts. — ^A  contract  between  a  publisher  and  an  autho: 
whereby  the  former  undertakes  to  publish  and  market  literary  productions 
of  the  latter,  is  not  assignable ;  ^^^  nor  is  a  contract  with  a  person  for  the 
manufacture  by  him  of  a  particular  commodity  requiring  special  skill  of  tie 
manufacturer.^^*  But  there  is  a  difference  between  an  absolute  assignment 
of  a  contract  and  an  assignment  of  rights  under  a  contract.  Thus,  under  a 
contract  between  an  insurance  company  and  its  agent,  commissions  on  renewal 


upon  the  gross  selling  price  of  the  property. 
The  wife^s  right  to  dower  is  not  barred  by 
the  compromise  of  a  claim  by  the  trustee 
to  which  she  assented.  Matter  of  Strancb 
(D.  C,  Ohio),  31  Am.  B.  R.  36. 

114.  In  re  Hester,  Fed.  Cas.  6,437.  But 
see  Bosteck  v.  Jordan,  54  Tenn.  370.  The 
rule  is  different  under  the  Arkansas  statute, 
In  re  McKenzie  (C.  C.  A.,  8th  Cir.),  15  Am. 
B.  R.  679,  142  Fed.  383. 

115.  Matter  of  Hays  (C.  C.  A.,  6th  Cir.), 
24  Am.  B.  R.  669,  181  Fed.  674. 

116.  Matter  of  Aeretelli  (D.  C,  N.  Y.), 
21  Am.  B.  R.  537,  173  Fed.  121;  Savage  v. 
Savage  (C.  C.  A.,  4th  Cir.),  15  Am.  B.  R. 
599,  141  Fed.  346. 

117.  IVIatter  of  Lingafelter  (C.  C.  A.,  6th 
Cir.).  34  Am.  B.  R.  656. 

118.  Hawk  V.  Hawk  (D.  C.  Ark.),  4  Am. 

B.  R.  403,  102  Fed.  679;  In  re  Garner   (D. 

C,  (hi.),  6  Am.  B.  R.   596.   110   Fed.   123; 


In  re  Rooney  (D.  C,  Vt.),  6  Am,  B.  R.  478. 
109  Fed.  601.      . 

119.  For  the  English  rule,  see  Doe  t. 
Be  van,  3  Maule  &  S.  353;  Doe  v.  Smith,  5 
Taunt.  795;  Dommett  v.  Bedford,  3  Ves. 
148.  For  the  American,  Starkweather  t. 
Cleveland  Ins.  Co.,  Fed.  Cas.  13,308;  Perry 
V.  Lorillard,  61  N,  Y.  214. 

A  tenant's  covenant  not  to  assign  his 
lease  without  the  landlord's  permission  is 
writing  does  not  apply  to  an  adjudication 
of  the  tenant's  bankruptcy.  In  re  Biah 
(D.  C,  R.  I.),  11  Am.  B.  R.  415,  126  Fed. 
878;  Matter  of  Frazin  &  Oppenheim  (D.  C, 
N.  Y.),  33  Am.  B.  R.  289,  174  Fed.  713. 

120.  In  re  Adama  (D.  C,  Conn.).  14  Am. 
B.  R.  23,  134  Fed.  142;  In  re  Rubel  (D.  C 
Wis.),  21  Am.  B.  R.  566,  166  Fed.  131. 

121.  Matter  of  McBride  &  Co.  (D.  C,  N. 
¥.),  12  Am.  B.  R.  81.  132  Fed.  28.?. 

122.  Jetter  Brewing  Co.  v.  Swllan.  15 
Am.  B.  K.  300,  111  N.  Y.  App.  Div.  925. 
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premiums  on  policies  written  prior  to  tiie  agent's  adjudication  as  a  bankrupt^ 
but  unaccrued  at  that  time,  pass  to  his  trustee  as  property  which  the  bankrupt 
mi^t  have  assigned  without  the  consent  of  the  company.^*  The  "  medical 
and  surgical  practice  and  good  will "  acquired  by  a  bankrupt  physician  by 
contract  with  another  physician  does  not  pass  to  his  trustee  in  bankruptcy .^^** 
(HI)  Franchises  and  licenses. —  Whether  a  franchise  or  a  license  passes 
to  the  trustee  on  the  bankruptcy  of  its  owner  depends  usually  on  the  teirms  of 
the  instrument  creating  it,  or,  if  that  is  silent,  on  which  in  its  nature  it 
calls  for  personal  skill  or  discretion.***  It  has  been  held  that  a  frandiise  to 
construct  a  turnpike  road,  and  to  collect  the  tolls  was  a  personal  trust  and 
did  not  pass  to  the  assignee  in  bankruptcy  since  the  person  who  had  the  fran- 
chise could  not  voluntarily  assign  it,  lie  consent  of  the  party  conferring  the 
franchise  being  necessary  by  reason  of  the  personal  character  of  the  work 
tc»  be  performed."^  But  a  franchise  which  gave  to  one  the  right  to  take 
tolls  from  persons  crossing  a  certain  bridge  has  been  held  to  be  assignable.^ 
It  is  already  well  settled  that  a  bankrupt's  interest  in  a  license  to  sell  liquors 
passes  to  his  trustee ;  ^  but  this  question  is  dependent  upon  the  statute  under 
which  the  license  is  issued,^®  and  whether  it  was  granted  before  or  after  the 
bankrupt's  adjudication.*^     If  the  law  under  which  a  liquor  license  is  granted 


ISS.  Matter  of  Wright  (G.  C.I  A.,  2d 
Cir.),  19  Am.  B.  R.  454,  aflfg.  18  Am.  B.  R. 
198,  157  Fed.  544,  revg.  16  Am.  B.  R.  778. 

laSa.  In  re  Myers  (C.  C.  A.,  7th  Cir.),  31 
Adql  B.  R.  24. 

184.  Parsons  on  Contracts,  Part  11,  ch. 
12,  S  9;  People  v.  Duncan,  41  Cal,  507; 
Stewart  r.  Hargrove,  23  Ala.  429. 

185.  People  v.  Duncan,  41  Cal.  507. 

186.  Stewart  v.  Hargrove,  23  Ala.  429. 

187.  In  re  Brodhine  (D.  C,  Mass.),  2  Am. 
B.  B.  63,  93  Fed.  643;  In  re  Fisher  (D.  C, 
Mass.),  3  Am.  B.  R.  406,  98  Fed.  88,  affd. 
as  Fiflher  v.  Cushman  (C.  C.  A.,  1st  Cir.), 
4  Am.  B.  B.  646,  103  Fed.  860;  In  re 
Becker  (D.  C,  Pa.),  3  Am.  B.  R.  412,  98 
Fed.  407;  In  re  May  (Ref.,  Minn.),  5  Am. 

B.  R  1 ;  Matter  of  Weisel  &  Knaup  (D.  C, 
Pa.),  23  Am.  B.  R.  59,  173  Fed.  718,  hold- 
ing that  the  right  to  apply  for  a  renewal 
of  a  liquor  license  is  an  asset  which  passes 
to  the  trustee.    Compare  In  re  Emrich  (D. 

C,  Pa.),  4  Am.  B.  R.  89,  101  Fed.  231. 
18S.  Assignability  of  liquor  license  under 

State  law.— In  re  McArdle  (D.  C,  Mass.), 
11  Am.  B.  R.  358,  126  Fed.  442,  in  which 
case  the  court  applied  the  case  of  In  re 
Fisher  (D.  C,  Mass.),  3  Am.  B.  R.  406,  98 
Fed.  88,  as  limiting  the  right  of  a  trustee 
to  realize  upon  the  value  of  a  liquor  license 
to  a  case  where  the  granting  authority  gave 
its  assent  thereto;  it  was  there  held  that 


a  bankruptcy  court  should  not  enforce  the 
claim  of  a  mortgagee  to  the  proceeds  of  the 
bankrupt's  liquor  license,  where  the  grant- 
ing power,  on  grounds  of  public  policy  and 
interest,  declines  to  recognize  any  right  in 
the  licensee  to  mortgage  his  license,  and 
any  claim  of  the  mortgagee  therein.  In  re 
Olewine  (D.  C,  Pa.),  11  Am.  B.  R.  40,  125 
Fed.  840;  Tracy  v.  Ginsberg,  16  Am.  B.  R. 
792,  189  Mass.  260;  Snyder  v.  Rougher,  16 
Am.  B.  R.  792,  214  Pa.  St.  453,  holding  that 
although  a  liquor  license  may  not  be  sold 
by  the  trustee,  yet  the  fixtures  and  furni- 
ture may  be  sold  on  condition  that  the  li- 
cense shall  be  transferred  to  the  purchaser 
by  the  license  court;  Matter  of  Keller  (Ref., 
Ga.),  16  Am.  B.  R.  727,  arising  under 
Georgia  statute. 

189.  Whitlock's  License,  22  Am.  B.  R. 
262,  39  Pa.  Super.  Ct.  34. 

Liquor  license;  unexpired  term  and  right 
to  renewal. —  Where  a  bankrupt  at  the  date 
of  his  adjudication  holds  an  unexpired  li- 
quor license  with  the  right  to  a  renewal, 
the  unexpired  term  and  the  right  to  a  re- 
newal pass  to  his  trustee  and  upon  their 
sale  by  the  receiver  the  bankrupt  may  be 
ordered  to  join  in  proceedings  for  a  re- 
newal necessary  to  make  the  sale  effective. 
Matter  of  Doyle  (C.  C.  A.,  3d  Cir.),  31  Am. 
B.  R.  58,  revg.  30  Am.  B.  R.  58. 


1014 


TiTLs  TO  Pbopjbsty. 


L§  70-a. 


luakee  it  a  mere  personal  privilege  and  not  a  property  rigbt>  it  maj  not  be 
mortgaged,  and  where  it  is  attempted,  the  mortgagee's  interest  will  not  pre- 
vail as  against  that  of  the  licensee's  trustee  in  bankruptcy.^  A  license  to 
occupy  a  city  market  is  property  passing  upon  the  bankrupt  licensee,  and  the 
court  will  order  an  assignment  to  the  trustee  of  such  property.^^  A  trustee 
must  conform  in  all  respects  to  a  license  which  comes  to  him  upon  the  bank- 
ruptcy of  a  licensee;  in  respect  to  such  license  he  occupies  the  same  position 
as  the  bankrupt  licensee/^ 

(IV)  Seat  in  stock  exchange. —  It  has  been  held  that  the  bankrupt  may 
be  ordered  to  transfer  a  seat  in  a  stock  exchange  to  his  trustee.^^  But  the 
question  as  to  whether  a  seat  in  a  stock  exchange  belongs  to  a  bankrupt  and 
it,  therefore,  to  be  administered  as  part  of  his  assets  by  the  trustee  depends 
upon  the  facts  in  each  particular  case.^  The  fact  that  the  sale  of  a  seat 
in  a  stock  exchange  is  hindered  by  conditions  contained  in  the  by-laws  or 
constitution  of  the  exchange  would  not  affect  the  question ;  the  court  may 
direct  the  bankrupt  member  to  take  such  action  as  may  be  required  to  pas$ 


180.  Gilday  v.  Warren,  69  Conn.  237,  37 
Ail.  494;  Joyce  on  Intoxicating  Liquors, 
§  228.  See  also  Tracy  v.  Ginsberg,  16  Am. 
B.  R.  792  (note),  189  Mass.  260,  75  N.  E. 
637. 

The  statutes  of  Virgima  provide  that  no 
license  to  traffic  in  liquors  shall  be  granted 
to  any  person  who  is  not  a  qualified  voter 
of  the  county  or  city  in  which  the  business 
is  to  be  conducted;  that  if  the  licensee  is  a 
corporation,  its  agent  selling  such  liquor 
must  be  so  qualified.  The  applicant  must  be 
a  fit  person  and  personally  superintend  the 
business.  Every  license  is  deemed  to  confer 
a  personal  privilege  and  may  only  be  as- 
signed to  a  person  to  whom  it  might  orig- 
inally have  been  granted,  the  validity  of 
such  assignment  depending  upon  a  certifi- 
cate in  favor  of  the  assignee  made  by  the 
court  granting  the  original  license.  In  case 
of  the  death  of  the  licensee,  his  personal 
representative  has  like  powers  of  assign- 
ment. Under  such  provisions,  held  that  the 
trustee  of  a  bankrupt  licensee  is  entitled 
to  the  proceeds  of  such  license  as  against  a 
brewing  company  claiming  the  same  by  vir- 
tue of  an  attempted  assignment  thereof, 
given  prior  to  the  granting  of  the  license, 
as  security  for  a  loan  to  the  bankrupt  of 
the  greater  part  of  the  license  fee.  In  re 
Flaherty  (D.  C,  Va.),  25  Am.  B.  R.  943. 

131.  In  re  Emrich  (D.  C,  Pa.),  4  Am.  B. 
R.  SO,  101  Fed.  231. 

132.  In  re  Spitzel  &  Co.  (D.  C,  N.  Y.), 
21   Am.  B.  R.  729,  108  Fed.  156. 

133.  In  re  Pa^o  (D.  C,  Pa.),  4  Am.  B.  R. 


467,  102  Fed,  747;  In  re  Gaylord  (D.  C. 
Mo.),  7  Am.  B.  R.  195,  111  Fed.  717;  Mat- 
ter of  Hurlbutt  (C.  C.  A.,  2d  Cir.),  13  An. 
B.  R.  50,  68  C.  C.  A.   216. 

184.  Burleigh  v.  Foreman  (C.  C.  A,  1st 
Cir.),  12  Am.  B.  R.  88,  130  Fed.  13,  revg. 
9  Am.  B.  R.  237. 

Seat  in  stock  exchange  as  property.— In 
the  case  of  Jk'age  v.  Edmunds,  187  U.  S.  596. 
9  Am.  B.  R.  277,  aflfg.  5  Am.  B.  R.  707,  107 
Fed.  89,  it  was  held  that  a  seat  or  partner- 
ship in  a  stock  exchange,  which  by  its  ar- 
ticles provided  that  a  member  may  sell  his 
partnership  provided  there  is  no  unsettled 
contract  or  claim  against  him  by  any 
other  member  of  the  exchange,  arising  out 
of  the  business  of  the  exchange,  subject  to 
the  approval  of  the  proper  authorities,  is 
property  which  prior  to  the  filing  of  the  pe- 
tition the  bankrupt  might  have  transferred, 
and  which,  therefore,  passes  to  and  vests  in 
his  trustee.  See  also  Cohen  v.  Budd,  17  Am. 
B,  R.  329,  52  N.  Y.  Misc.  217;  Matter  of 
Gregory  (C.  C.  A.,  2d  Cir.),  23  Am.  B.  R. 
270,  174  Fed.  629;  Wrede  ▼.  Clark  (Sap. 
Ct.,  N.  Y.),  21  Am.  B.  R.  821,  132  App. 
Div.  293,  holding  that  a  property  right  in 
a  seat  on  the  N.  Y.  Stock  Exchange  passes 
to  a  receiver  in  supplementary  proceedings 
or  to  a  trustee  in  bankruptcy  as  the  case 
may  bo,  but  if  an  order  in  supplementary 
proceedings  is  served  prior  to  the  four 
months'  period,  the  title  of  the  receiver 
appointed  in  such  proceedings  relates  back 
to  the  commencement  thereof,  and  is  su- 
perior to  the  title  of  the  trustee. 
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title.**  Although  the  seat  passes  to  the  members  trustee  in  bankmptcy,  it  is 
not  available  to  him  as  an  asset  of  the  estate,  until  the  claims  of  other  members 
of  the  exchange  have  been  settled  by  the  eole  tribunal  entitled  to  pass  upon 
the  same  according  to  the  laws  of  the  exchange."^ 

(8)  LiFB  INSURANCE  POLiciBS. — (I)  In  general — These  rights  are  akin 
to  those  personal  privileges  just  considered.  The  bankrupt  is  obliged  to 
enumerate  such  policies  in  Schedule  B  (3)  accompanying  his  petition.  Here, 
alsoy  the  test  ie:  was  the  interest  of  the  insured  transferable  or  subject  to  levy  t 
Where  a  policy  has  been  pronounced  valueless  ai^d  turned  over  to  the  bank- 
rupt, and  the  premiim:is  thereof  are  paid  either  by  himself  or  his  wife,  and 
the  bankrupt  dies  soon  after  the  policy  is  so  turned  over,  the^proceeda  of  thd 
policy  do  not  belong  to  his  estate  in  bankruptcy.^  The  meaning  and  eifect 
of  the  proviso  clause  in  subdivision  (5)  is  considered  in  a  later  paragraph.'^ 

(II)  Cash  surrender  value. —  If  the  policy  has  aii'expressed  cash  surrender 
value,  payable  to  the  bankrupt,  and  enforceable  by  him,  it  is,  of  course,  with- 
in the  proviso,  and  unless  the  amount  thereof  is  paid  or  secured  as  therein 
provided,  it  passes  to  the  trustee.^*  This  is  so,  even  without  the  consent  or 
assignment  of  the  beneficiary,  and  the  bankrupt  may  be  ordered  to  execute 
any  necessary  papers  to  accomplish  the  transfer.^^  And  even  though  the  cash 
surrender  value  is  not  expressed  in  the  policy,  if  it  appear  that  the  company 
will  pay  a  prescribed  amount  upon  its  surrender,  the  eifect  is  the  same  and 
the  bankrupt  may  retain  the  policy  upon  paying  or  securing  the  payment  of 
such  amount."*     Where,  however,  th^re  is  no  surrender  value,  as,  for  instance, 


135.  O'DeU  V.  Boy  den  (C.  C.  A.,  6th 
Cir.),  17  Am.  B.  R.  751,  758,  150  Fed.  731; 
In  re  Hurlbut  &  Co.  (C.  C.  A.,  2d  Cir.), 
13  Am.  B.  R.  50,  135  Fed.  504. 

136.  In  re  Carrie  (C.  C.  A.,  2d  Cir.),  26 
Am.  B.  R.  845. 

137.  Meyers  V.  Josepheon  (C.  C.  A.,  5th 
Cir.),  10  Am.  B.  R.  687,  124  Fed.  734; 
Benjamin  ▼.  Chandler  (D.  C,  Pa.),  15  Am. 
B.  R.  439,  142  Fed.  217. 

188.  See  discussion  under  this  section, 
po«*,  subtitle  **Ewempt  property," 

139.  In  re  Boardman  (D.  C,  Mass.),  4 
Am.  B.  R.  620,  103  Fed.  783;  In  re  Diack 
(D.  C,  N.  Y.),  3  Am.  B.  R.  723,  100  Fed. 
770 ;  In  re  McDonnell  (D.  C,  Iowa) ,  4  Am. 

B.  R.  »2,  101  Fed.  239;  In  re  Moore   (D. 

C,  Tenn.),  23  Am.  B.  R.  109,  173  Fed.  679; 
In  re  Wolflf  (D.  C,  N.  Y.),  21  Am.  B.  R.  452, 
165  Fed.  984. 

140.  In  re  Diack  (D.  C,  N.  Y.),  3  Am. 

B.  R.  723,  100  Fed.  770;  In  re  Whelpley  (D. 

C,  N.  Y.),  22  Am.  B.  R.  433,  169  Fed.  1019. 
For  the  duty  of  the  trustee  touching  poli- 
cies of  life  insurance,  see  In  re  Welling  (C. 
C.  A.,  7th  Cir.),  7  Am.  B.  R.  340,  113  Fed. 
118. 


141.  What  is  meant  by  cash  surrender 
value. —  Hiscock  v.  Mertens,  17  Am.  B.  R. 
484,  205  U.  S.  202,  affg.  15  Am.  B.  R.  701, 
142  Fed.  445,  revg,  12  Am.  B.  R.  712,  in 
which  case  the  Supreme  Court  expressly 
states  that  the  "  cash  surrender  value  *' 
meant  by  this  section  is  the  amount  which 
would  have  been  paid  by  the  company  had 
the  policy  been  surrendered,  even  though 
no  amount  was  stipulated  in  the  policy. 
See  also  Holden  v.  Stratton,  198  U.  S.  202, 
14  Am.  B.  R.  94  (containing  dicta  to  same 
effect);  Matter  of  Phelps  (Ref.,  N.  Y.),  15 
Am.  B.  R.  170;  In  re  Coleman  (C.  C.  A., 
2d  Cir.),  14  Am.  B.  R.  461,  136  Fed.  818; 
.Clark  V.  Equitable  Life  Assur.  Co.  (C.  C. 
Pa.),  16  Am.  B.  R,  137,  143  Fed.  175;  Gould 
V.  New  York  Life  Ins.  Co.  (D.  C,  Ark.), 
13  Am.  B.  R.  233,  132  Fed.  927;  In  re  Bue- 
low  (D.  C,  Wash.),  3  Am.  B.  R.  389,  98 
Fed.  86;  In  re  White  (C.  C.  A.,  2d  Cir.), 
23  Am.  B.  R.  90,  174  Fed.  333;  In  re  Het- 
tling  (C.  C.  A..  2d  Cir.),  23  Am.  B.  R.  161, 
175  Fed.  65;  Equitable  Life  Assurance  Co. 
V.  Miller  (C.  C.  A.,  8th  Cir.),  26  Am.  B.  R. 
560,  1S5  Fed.  98;  In  re  Herr  (D.  C,  Pa.), 
35  Am.  B.  R.   141,   182  Fed.  715;   Contra: 
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in  "  ordinary  life  "  .policies/**  nothing  passes  to  the  trustee.*"  And  if  the 
•bankrupt  has  borrowed  upon  his  policy  from  the  company  beyond  the  cask 
value  liiereof,  the  trustee  of  the  bankrupt  has  no  interest  therein,**'*  Where 
the  bankrupt  dies  prior  to  adjudication,  the  trustee  is  only  vested  with  the 
cash  surrender  value  of  the  policy ;  the  balance  of  the  proceeds  passes  to  his 
executor  or  administrator.  This  is  ao  because  the  trustee  is  vested  at  the 
time  of  adjudication  with  the  property  owned  by  the  bankrupt  at  the  time 
of  filing  the  petition,  and  at  that  time  his  interest  in  the  policy  was  repre- 
sented by  its  cash  surrender  value.***^  It  ie  the  purpose  of  the  proviso  clause 
of  subdivision  (5)  to  pass  to  the  trustee  that  sum  which  was  available  to  Ae 
banknipt  at  the  time  of  bankruptcy  as  a  cash  asset,  otherwise  to  leave  the 
insured  the  benefit  of  his  life  insurance."** 

(Ill)  Payable  to  wife,  or  designated  beneficiaries. —  This  subsection  does 
not  include  policies  payable  to  the  wife  or  kindred  of  the  insured,  but  onlj 
applies  to  policies  payable  to  the  insured  or  his  personal  representatives.^" 
But  where  a  wife's  interest  in  the  husband's  policy  is  contingent  upon  her 
surviving  him,  and  in  case  of  her  predecease  is  payable  to  his  estate,  an«i 


Van  Kirk  v.  Slate  CJo.  (D.  C,  N.  Y.),  15 
Ara.  B.  R.  239,  140  Fed.  38;  In  re  Welling 
(C.  C.  A.,  7th  Cir.),  7  Am.  B.  R.  340,  113 
Fed.  189;  In  re  Slingluflf  (D.  C,  Md.),  5 
Am.  B.  R.  76,  106  Fed.  154,  repudiating  In 
re  HtTnick  (Ref.,  Md.),  1  Am.  B.  R.  713. 
See  al8o  In  re  Becker  (D.  C,  N.  Y.),  5  Am. 
B.  R.  438.  106  Fed.  64. 

142.  Gould  V.  New  York  Life  Ins.  Co. 
(D.  C,  Ark.),  13  Am  B.  R.  233,  132  Fed. 
927. 

143.  In   re  Lange   (D.  C,  Iowa),  1  Am. 

B.  R.  189,  91  Fed.  361;  In  re  Buelow  (D.  C, 
Wash.),  3  Am.  B.  R.  389,  98  Fed.  86;  In  re 
McDonnell  (D.  C,  Iowa),  4  Am.  B.  R.  92, 
101  Fed.  239;  In  re  Judson  (C.  C.  A.,  2d 
Cir.),  27  Am.  B.  R.  704,  191  Fed.  325,  revd. 
228  U.  S.  — ,  30  Am.  B.  R.  4. 

Policy  with  optional  benefits. —  Where  at 
the  date  of  adjudication  of  a  bankrupt  his 
wife  is  the  sole  beneficiary  under  a  life 
insurance  policy  upon  which  the  premiums 
have  all  been  paid  and  the  bankrupt  is  only 
entitled  to  certain  optional  benefits  at  the 
maturity  of  the  policy,  such  optional  bene- 
fits do  not  pass  to  the  trustee  in  bankruptcy 
under  section  70-a.  Matter  of  Clmrchill 
(C.  C.  A.,  7th  Cir.),  31  Am.  B.  R.  1,  revg. 

29  Am.  B.  R.  153,  198  Fed.  711. 

143a.  In   re  Judson    (D.   C,  N.  Y.),   26 
Am.  B.  R.  775;  Burlingham  v.  Crouse   (C 

C.  A.,  2d  Cir.),  24  Am.  B.  R.  632,  181  Fed. 
479.  104  C.  C.  A.  227,  affd.  228  U.  S.  — , 

30  Am.  B.  R.  6. 

143b.  Everett  v.  Judson   (Sup.  Ct.  U.  S.), 
228  U.  S.  — ,  30  Am.  B.  R.  1.    {See  also  An- 


drews V.  Partridge  (Sup.  Ct.  U.  S.),  228  l*. 
S.  — ,  30  Am.  B.  R.  4;  Burlingame  v.  Oouse 
(U.  S.  Sup.  Ct.),  288  U.  S.  — ,  30  Am,  B 
R.  6. 

143c.  Burlingham  v.  Crouse.  228  U.  S. 
— ,  30  Am.  B.  R.  6,  affg.  24  Am.  B.  R.  632. 
181  Fed.  479,  104  C.  C.  A.  227.  See  also 
Everett  v.  Judson,  228  U.  S.  — .  30  Am. 
B.  R.  1;  Andrews  v.  Partridge,  228  U.  S. 
— ,  30  Am.  B.  R.  4. 

144.  Pulsifer  ▼.  Huflsey,  9  Am.  B.  R.  657. 
97  Me.  434. 

Where  a  policy  ran  to  a  wife  if  she  sur- 
vived her  husband,  and  in  the  event  of  ber 
predecease  then  to  him  or  his  personal 
representatives  it  has  been  held  that,  sub- 
ject to  such  contingent  interest  in  (tbe 
husband)  the  policies  and  the  money  which 
became  due  under  them  belonged  to  (the 
wife) ,  and  it  was  beyond  his  pow^er  to  trans- 
fer them  to  any  other  person  or  to  surren- 
der them.  In  re  Holden  (C.  C.  A.,  9th  Gr.), 
7  Am.  B.  R.  615,  113  Fed,  143,  51  C  C.  A. 
99  (revd.  on  another  point  198  U.  S.  202, 
25  Sup.  Ct.  656,  49  L.  Ed.  1018). 

And  it  has  also  been  said  that  "a  policy 
taken  out  by  the  insured  6n  his  own  life 
and  expressed  to  be  for  the  benefit  of  his 
wife  is,  .  .  .  in  .the  absence  of  any 
statutory  provision,  in  the  nature  of  m 
executory  trust  for  her  benefit  of  which  she 
could  not  be  deprived  without  her  consent." 
Boyden  v.  Massachusetts,  etc..  Life  Ins.  Co.. 
153  Mass.,  544,  27  N.  E.  669.  See  also  In  re 
Ju.lson  (D.  C,  N.  Y.),  26  Am.  B.  R.  775. 
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he  may  surrender  at  any  time  and  take  a  paid-up  policy  or  other  value,  the 
policy  is  property  and  passes  to  his  trustee  in  bankruptoy.^*^  In  Penn- 
sylvania a  policy  of  insurance  upon  a  bankrupt's  life,  taken  out  for  the 
benefit  of,  or  bona  fide  assigned  to,  his  wife  or  children,  vests  in  them  free 
of  all  claims  of  the  creditors  of  the  bankrupt"*  Where  the  policy  permits 
the  insured  to  change  the  beneficiary  at  any  time,  his  absolute  dominion 
over  the  Jpolicy  makes  it  property  which  passes  to  his  trustee  in  bankruptcy, 
regardless  of  the  fact  that  bis  wife  is  named  as  beneficiary  in  the  first  in- 
stance; "^  but  Ihis  principle  is  subject  to  the  control  of  Stote  statutes  which 


145.  Matter  of  White  (0.  C.  A.,  ed  Cir.), 
23  Am.  B.  R.  90,  174  Fed.  338;  Matter  of 
Hettling  (C.  C.  A.,  2d  Cir.),  23  Am.  B.  R. 
161,  175  Fed.  65;  In  re  Loveland  (D.  C, 
Mass.),  27  Am.  B.  K.  765,  holding  that  a 
pobcj  payable  to  the  wife  of  the  insured, 
if  he  die  prior  to  the  period  prescribed,  or 
to  him  if  he  live  for  the  period,  and  baring 
a  cash  surrender  value,  passes  to  the  trus- 
tee in  bankruptcy  of  the  insured. 

14S.  In  re  Booss  (D.  C,  Pa.),  18  Am.  B. 
R.  65S,  154  Fed.  949. 

AMignment  of  life  insurance  policy  with* 
oat  coBsideratiott  while  insolvent. —  Where 
bankrupt  holding  a  policy  of  insurance  on 
his  life  payable  to  his  own  executors,  ad- 
ministrators or  assigns  and  having  a  cash 
surrender  value  then  payable  to  him  for 
demand,  without  changing  the  beneficiary 
as  provided  in  the  policy,  at  a  time  when 
insolvent,  transferred  the  same  by  an  as- 
signment in  writing  to  his  wife  who  knew 
nothing  of  the  transaction  until  after  his 
bankruptcy,  and  between  the  date  of  as- 
signment and  the  time  of  bankruptcy,  with 
the  intent  and  e£feet  of  hindering,  delaying 
and  defrauding  his  creditors,  unnecessarily 
paid  the  premiums  on  such  policy  two  years 
in  advance,  the  assignment  cannot  be  sus- 
tained as  against  his  trustee  in  bankruptcy, 
who  may  realize  the  surrender  value  of  the 
policy  for  the  benefit  of  the  estate.  Kirk- 
patrick  v.  Johnson  (D.  C,  Pa.),  28  Am.  B. 
R.  291. 

Under  the  Pennsylvania  act  protecting 
insurance  policies  payable  to  the. "wife  or 
children  or  any  dependent"  upon  the  in- 
sured, it  was  held  that  a  change  of  bene- 
ficiary, from  the  estate  of  the  insured  to 
his  sister,  within  a  month  prior  to  his  ad- 
judication, did  not  operate  to  deprive  the 
trustee  of  the  proceeds  of  the  policy  since 
the  sister  was  not  shown  to  be  dependent 
upon  him.  South  Side  Trust  Co.  v.  Wil- 
marth  (C.  C.  A.,  3d  Cir.),  29  Am.  B.  R.  29. 

147.  In  re  Dolan  (D.  C,  Pa.).  25  Am.  B. 
R.  145.  182  Fed.  949. 

Effect  of  right  to  change  beneficiary. —  In 


the  case  of  In  re  Herr  (D.  C,  Pa.),  25  Am. 
B.  R.  142,  182  Fed.  716,  the  court  said: 
"  It  is  clear,  under  this  showing,  that  the 
trustee  is  entitled  to  the  policy  or  its  sur- 
render value.  While  the  wife,  as  it  stands, 
is  the  contingent  beneficiary,  the  policy  is 
under  the  complete  control  of  the  bankrupt, 
who  may  change  the  situation  at  any  mo- 
ment, and  realize  upon  it,  without  regard 
to  her,  either  giving  it  up  and  getting  the 
surrender  value,  or  continuing  it  with  a 
newly  designated  beneficiary,  just  as  he 
may  choose.  This  absolute  dominion  over 
the  policy  -makes  it  his,  and  it  therefore 
passes  with  the  rest  of  his  property  to  bis 
trustee,  subject  only  to  the  right  to  redeem, 
as  provided  by  the  act,  on  paying  the  sur- 
render value.  This  question  has  been  con- 
sidered in  numerous  cases,  and  by  the  de- 
cided weight  of  authority  the  right  of  the 
trustee  has  been  sustained."  Citing  In  re 
Diack  (D.  C,  N.  Y.),  3  Am.  B.  R.  723,  100 
Fed.  770;  In  re  Boardman  (D.  C,  Mass.), 
4  Am.  B.  R.  620,  103  Fed.  783;  In  re  Cole- 
man (C.  C.  A.,  2d  Cir.),  14  Am.  B.  R.  461, 
136  Fed.  818;  Matter  of  Phelps  (Ref.,  N. 
Y.),  15  Am.  B.  R.  170;  Clark  v.  Assur.  Soc. 
(C.CPa.),  16  Am.B.R.  137,  143  Fed.  175; 
In  re  Wolflf  (D.  C,  N.  Y.) ,  21  Am.  B.  R.  452; 
In  re  White  (C.  C.  A.,  2d  Cir.),  23  Am.  B. 
R.  90,  174  Fed.  333;  In  re  Moore  (D.  C, 
Tenn.),  23  Am.  B.  R.  109,  173  Fed.  609; 
Matter  of  Hettling  (C.  C.  A.,  2d  Cir.),  23 
Am.  B.  R  161,  175  Fed.  65;  In  re  Orear 
(C.  C.  A.,  8th  Cir.),  24  Am.  B.  R.  343,  178 
Fed.  632;  Sanders  v.  Aetna  Life  Ins.  Co. 
(So.  Car.  Sup.  Ct.),  31  Am,  B.  R.  854;  Mat- 
ter of  Young  (D.  C,  Ohio),  31  Am.  B.  R.  29, 
holding  that  under  the  Ohio  statute  (Code, 
§  9398),  policies  of  insurance  made  pay- 
able to  the  wife  of  the  insured  do  not  pass 
to  his  trustee  in  bankruptcy,  notwithstand- 
ing provisions  in  such  policies  authorizing 
him  to  change  the  beneficiary,  or  to  re- 
ceive a  stipulated  surrender  value  without 
her  consent;  following  In  re  Orear  (C.  C. 
A.»  8th  Cir.),  26  Am.  B.  R,  521,  189  Fed. 
888. 


1018 


TITL.1S  TO  PjiOPiUtlY. 


[§  TO-a. 


protect  the  wife's  interest  in  such  a  policy.^**  Where  a  policy  upon  tho 
expiration  of  the  term  gives  the  husband  an  annuity,  and  provides  for  pay- 
ment of  a  specified  sum  to  the  wife  upon  the  husband's  death,  the  trustee's 
icterest  is  measured  by  the  value  of  the  annuity.^**  If  a  policy  is  payable 
to  the  husband  at  the  expiration  of  the  term,  and  the  wife  derives  benefit 
therefrom  only  in  case  of  the  husband's  death  prior  to  such  expiration,  the 
husband's  trustee  in  bankruptcy  takes  the  cash  surrender  value  of  the  policy/'' 
(IV)  Bankiupt  as  beneficiary. — ^Where  a  policy  on  the  life  of  a  person 
other  than  the  bankrupt  was  in  exietence  at  the  time  of  adjudication,  and 


148.  Policy  payable  to  wife  exempt.— 
Under  the  statutes  in  some  States  where 
the  wife  is  a  beneficiary,  the  policy  has 
been  held  to  be  exempt,  being  protected,  as 
it  is  said,  against  the  claims  of  creditors^ 
by  the  law  of  the  States  where  the  cases 
respectively  arose.  In  re  Booss  (D.  C,  Pa.), 
18  Am.  B.  R.  658,  154  Fed.  594;  In  re 
Pfaffinger  (D.  C,  Ky.),  21  Am.  B.  R.  256, 
164  Fed.  526;  In  re  Whelpley  (D.  C,  N. 
H.),  22  Am.  B.  R.  433,  169  Fed.  1019;  In 
re  Johnson  (D.  C,  Minn.),  24  Am.  B.  R. 
277,  176  Fed.  591;  Holden  v.  Stratton,  198 
U.  S.  202,  14  Am.  B.  R.  94;  In  re  Carlon 
(D.  C,  So.  Dak.),  27  Am.  B.  R.  18. 

Exemption  under  State  statute. — ^At  the 
end  of  a  20-year  period,  bankrupt,  as  in* 
HUred,  had  exercised  an  option  to  withdraw 
in  cash  the  accumulated  surplus  upon  his 
life  insurance  policy  and  then  made  his 
wife  instead  of  his  executors,  etc.,  the  bene- 
ficiary thereof  as  a  fully  paid-up  policy, 
reserving  to  himself,  however,  the  right  to 
change  the  beneficiary  as  provided  in  the 
policy.  After  withdrawing  the  accumu- 
lated surplus,  the  policy  became  entitled  to 
certain  annual  dividends,  payable  to  the 
beneficiary.  Subsequently  he  was  adjudi- 
cated a  voluntary  bankrupt.  Held,  that  the 
policy  was  a  strictly  life  insurance  policy, 
the  investment  feature  having  been  elimi- 
nated when  the  surplus  was  paid  to  the 
bankrupt,  and  being  payable  to  the  wife,  it 
was  exempt  from  the  claims  of  the  hus- 
band's creditors  under  the  Wisconsin  stat- 
ute and  not  an  asset  of  the  bankrupt's 
estate;  that  even  though  the  bankrupt  had 
reserved  the  right  to  change  the  beneficiary, 
no  such  right  passed  to  the  truntee,  as  at 
the  time  of  adjudication,  the  time  when  the 
trustee  was  vested  with  title,  it  was 
exempt  by  being  then  payable  to  the  wife; 
and  that  the  annual  dividends,  which  were 
payable  to  the  bnicficiary  and  which  were 
a  more  incident  of  tl.'o  policy,  likely  to  vary 
in  amount  from  year  to  year,  depending 
upon  interest  rates  and  the  cost  of  conduct- 
ing^ the  business,  did  not  destroy  its  essen- 


tia] character  as  a  purely  life  poliey.  Allen 
v.  Central  Wisconsin  Trust  Go.  (Sup.  Ot.. 
Wia.),  26  Am.  B.  R.  126.  See  also  Matter 
of  Churchill  (C.  C.  A.,  7th  Cir.),  31  Am.  B 
R.  1,  revg.  29  Am.  B.  R.  153,  198  Fed.  711 
Effect  of  divorce  from  bankrupt  to  pve 
him  right  to  change  beneficiary;  faiiaie  to 
exercise  right  prior  to  adjudication.— Where 
bankrupt  at  the  date  of  his  adjudieatk»n 
was  insured  for  the  benefit  of  his  wife  and 
the  policy  of  insurance  was,  by  a  statute  ot 
Missouri,  declared  to  be  for  the  separat< 
benefit  of  the  wife  and  exejtipt  from  claiin> 
of  the  huaband'a  creditors,  the  fact  that 
subsequently  the  wife,  secured  a  divorn- 
from  bankrupt;  thereby  giving  him  tiu 
right,  both  under  the  statute  and  by  the 
terms  ot  the  policy,  which  he  did  not  exer 
cise,  to  change  the  beneficiary,  does  doi 
vest  the  title  of  the  policy  in  his  trustee,  a^ 
a  trustee  in  bankruptcy,  under  §  70-a  of  the 
bankruptcy  act,  can  take  nothing  save  of 
the  date  of  the  adjudication  of  bankniptcv 
In  re  Orear  (C.  C.  A.,  8th  Cir.),  26  Am.  B 
R.  521. 

149.  In  re  Schaefer  (D.  C,  Ohio),  26  Am. 
B.  R.  340. 

150.  Pajrment  of  policy  to  husband  at 
maturity.-^  It  is  not  essential  that  the 
policy  of  insurance  should  expressly  pro- 
vide for  a  cash  surrender  value,  but  it  is 
sufficient  to  permit  a  recovery  by  the  trustcf 
if  the  company  has  a  recognized  rale  of 
paying  a  surrender  value,  and  where  such 
a  policy  on  the  .life  of  bankrupt  was  pay- 
able to  bankrupt  at  maturity,  the  bene* 
ficiaries  to  derive  no  benefits  except  in  ca8« 
of  his  death  before  maturity  of  policy,  bis 
trustee  in  bankruptcy  was  entitled  to  re- 
ceive the  cash  surrender  value  of  the  policy 
upon  default  in  the  payment  of  premiums 
which  cut  oflf  all  interest  of  thtf  beneficiaries 
and  rendered  unnecessary  the  nominating 
of  a  new  beneficiary  by  the  bankrupt  or 
trustee.  Equitable  Life  Assurance  Co.  v. 
Miller  (C.  C.  A.,  8th  Cir.),  25  Am.  B.  R 
5G0,  185  Fed.  98. 
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such  policy  named  the  bankrupt  aa  beneficiary,  subject  to  change  by  the  in- 
sult, such  bankrupt  has  no  vested  interest  or  property  right  in  such  policy 
during  Ae  life  of  the  insured.  If  the  insured  dies  subject  to  the  adjudication, 
the  proceeds  of  the  policy  should  be  paid  to  the  bankrupt,  and  do  not  pass 
to  his  trustee.^"* 

(9)  Fibs  insitrancs  policies. —  Fire  insurance  policies  are  -rarely  assets, 
unlees  a  fire  lose  has  occurred  just  prior  to  the  bankruptcy.*^^  The  bank- 
ruptcy of  the  insured  is  not  such  a  transfer  of  title  as  to  nullify  a  policy 
under  a  clause  giving  that  eifect  to  a  change  of  owncrsihip.^^* 

(10)  Propertt  sold  to  the  bankrupt  on  condition. — •(!)  In  general. 
-—Here  also  the  interest  of  the  bankrupt's  trustee  depends  on  the  law  of 
the  State/"  Where  a  conditional  sale  has  been  kept  from  record  by  a  fraud- 
ulent agreement,  th^  trustee  of  the  vendee  takes  title.^"  If  the  bankrupt 
was  in  possession  under  a  contract  invalid  as  to  creditors,  as,  for  instance, 
because  not  filed  or  recorded  in  accordance  with  that  law,  both  possession  and 
title  pass  to  the  trustee,^     But  creditors  are  not  purchasers  or  lienors,^^ 


150a.  In  re  Hogan  (C.  C.  A.,  7th  Cir.),  28 
Am.  B.  R.  166. 

151.  Id  re  Hamilton  (D.  C,  Ark.),  4  Am. 

B,  R.  643,  102  Fed.  ^83,  2  N.  B.  N,  969. 
See  also  Long  v.  Farmers'  State  Bank  (G. 

C.  A.,  8th  Cir.),  17  Am.  B.  R.  103,  147  Fed. 
360.  As  to  proceeds  of  fire  insurance  policy 
on  property  sold  to  the  bankrupt  on  condi- 
tion, see  In  re  Zitron  (D.  C.,  Wis.),  30  Am. 

B.  B.  172. 

162.  Starkweather  v.  Cleveland  Ins.  Co., 
Fed.  Cas.  13,308.  Compare  Gordon  ▼.  Me- 
vhanics  &  Traders'  Ins.  Co.,  22  Am.  B.  R. 
649,  120  La.  Ann.  441,  45  So.  384. 

153.  In  re  Sheets  Printing,  etc.,  Co.   (D. 

C,  Ohio),  14  Am.  B.  R.  668,  136  Fed.  989. 
A  leading  case  is  In  re  Garcewich  (C.  C.  A., 
2d  Cir.),  8  Am.  B.  R.  149,  118  Fed.  87, 
holding  that  where  goods  were  sold  to  the 
bankrupt  on  credit,  and  with  the  under- 
standing that  the  title  to  such  of  them  as 
should  not  he  sold  by  them  should  remain 
in  the  vendor  until  the  payment  of  the  pur- 
chase price,  the  title  thereto  vests  in  the 
trustee.  See  also  In  re  Burkle  (D.  C, 
Ck>nii.),  8  Am.  B.  R.  642,  116  Fed.  766,  and 
In  re  Howland  (D.  C,  N.  Y.),  6  Am.  B.  R. 
495,  109  Fed.  869. 

Under  the  law  of  Massachusetts,  a  chat-* 
tel  mortgage  to  be  valid  must  be  recorded, 
or  the  mortgagee  must. have  taken  and  re- 
tained possession;  and  a  bill  of  sale  of  per- 
sonal property,  unaccompanied  by  delivery, 
the  grantor  retaining  possession,  is  invalid 
as  against  subsequent  purchasers  and  at- 
taching creditors.  In  re  Harrington  (D.  C, 
:Ma8S.),  29  Am.  B.  R.  690. 


In  Pennsylvania,  property  in  the  posses- 
sion of  a  bankrupt  on  conditional  sale  can 
be  levied  upon  and  sold  under  judicial  pro- 
ceedings, and  comes  clearly  within  the  defi- 
nition of  property  which  passes  to  the  trus- 
tee. In  re  Burt  (D.  C,  Pa.),  19  Am.  B.  R. 
123,  165  Fed.  267;  In  re  Rinker  (D.  C, 
Pa.),  23  Am.  B.  R.  62,  174  Fed.  490. 

In  Nebraska,  a  contract  of  conditional 
sale  whereby  the  parties  agree  that  the  title 
shall  remain  in  the  vendor  until  the  pur- 
chase price  is  fully  paid  is  voidable  by  pur- 
chasers, attaching  creditors,  and  judgment 
creditors  only,  if  not  filed  in  the  office  of  the 
county  clerk.  It  is  valid  against  all  other 
creditors  though  unfiled,  and  hence  against 
a  trustee  in  bankruptcy  who  represents  no 
attaching  or  judicial  creditors.  In  re  Great 
Western  Mfg.  Co.  (C.  C.  A.,  8th  Cir.),  18 
Am.  B.  R.  259,  152  Fed.  123. 

The  title  reserved  by  a  vendor  in  a  con- 
tract of  conditional  sale,  free  from  fraud, 
until  payment  of  the  purchase  money,  is 
good  against  all  the  world,  except  as  to 
creditors  of  the  vendee  who  had  acquired  a 
lien  by  levy  or  attachment,  upon  the  prop- 
erty while  it  was  in  the  possession  of  the 
vendee,  and  luider  §  70-a  (5)  his  trustee 
takes  title,  subject  to  the  superior  title  of 
the  vendor.  Davis  v.  Crompton  (C.  C.  A., 
3d  Cir.),  20  Am.  B.  R.  53,  158  Fed.  735. 

154.  In  re  Perkins  (D.  C,  Me.),  19  Am. 
B.  R.  134,  165  Fed.  237. 

155.  In  re  Yukon,  etc.,  Co.  (D.  C,  Conn.), 
2  Am.  B.  R.  805,  96  Fed.  326;  In  re  Frazier 

(D.  C.  Mo.),  9  Am.  B.  R.  21,  117  Fed.  575; 
Clu'sapeake  Shoe  Co.  v.  Seldner    (C.  C.  A., 

4th  Cir.),  10  Am.  B.  R.  468,  122  Fed.  593; 
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The  trustee  in  bankruptcy  is  neither  a  subsequent  creditor  without  notice  nor 
a  purchaser  or  incumbrancer  in  good  faith  and  for  value.*"  In  some  juris- 
dictions the  rule  obtains  that  the  delivery  of  goods,  with  the  provision  that 
the  title  shall  not  pass  until  tiie  purcfaaee  price,  has  been  paid,  is  void  as  to 
the  creditors  of  the  party  to  whom  they  are  delivered ;  in  such  case  goods 
found  in  the  bankrupt's  possession,  delivered  under  such  conditions,  pass  to 
the  trustee.^  Under  a  statute  providing  that  an  unrecoirded  ccmtract  of  con- 
ditional sale  is  void  only  as  against  subsequent  purchasers,  pledgees  or  mort- 
gagees in  good  faith,  a  failure  to  record  such  a  contract  prior  to  the  adjudi- 
cation in  bankruptcy  of  the  vendee  does  not  affect  the  title  of  the  conditional 
vendor  as  against  the  vendee's  trustee.^    Where  property  is  sold  to  a  vendee 


In  re  Press-Post  Publishing  Go.  (D.  0.» 
Ohio),  13  Am.  B.  R.  797,  134  Fed.  998; 
In  re  Smith  &  Shuck  (D.  C,  Iowa),  13  Am. 
B.  R.  103,  132  Fed.  301 ;  McElvain  v.  Har- 
desty  (C.  C.  A.,  8th  Cir.),  22  Am.  B.  R. 
320,  169  Fed.  31;  In  re  Zephyr  Mercantile 
Co.  (D.  C,  Tex.),  30  Am.  B.  R.  203.  Com- 
pare In  re  Leigh  Bros.,  96  Fed.  806,  affg.  2 
Am.  B.  R.  606;  In  re  Howland  (D.  C,  N. 
Y.),  6  Am.  B.  R.  495,  109  Fed.  869. 

trnder  the  Connecticut  statute  (§§  4864, 
4865,  Conn.  State.,  1902)  property  sold  by 
the  bankrupt,  but  retained  in  his  possession, 
is  subject  to  be  taken  by  bona  fide  creditors 
as  his  property,  and  the  good  faith  of  the 
parties  makes  no  difference.  In  re  Fitz- 
gerald (D.  C,  Conn.),  26  Am.  B.  R.  710. 

166.  In  re  Bozeman  (Ref.,  Ga.),  2  Am. 
B.  R.  809;  In  re  Kellogg  (D.  C,  N.  Y.),  7 
Am.  B.  R.  270,  112  Fed.  52;  In  re  Hinsdale 
(D.  C,  Vt.),  7  Am.  B.  R.  85,  111  Fed.  502; 
Kauman  Co.  v.  Bradshaw  (C.  C.  A.,  8th 
Cir.),  27  Am.  B.  R.  565.  Compare  In  re 
McKay  (Ref.,  Ohio),  1  Am.  B.  R.  292. 

Reservation  of  title  in  vendor  against 
intent  of  parties. —  Where  a  government 
contractor  engaged  in  constructing  a  tug 
procured  certain  boilers  for  use  therein,  and 
all  the  parties  contemplated  that  title 
would  pass  to  the  United  States,  the  vendor 
of  the  boilers  has  no  lien  thereon  as  against 
the  trustee  in  bankruptcy  of  the  contractor, 
and  other  creditors,  although  there  was  a 
clause  in  the  body  of  the  contract  reserving 
title.  In  re  Waters-Colver  Co.  (D.  C,  N. 
Y.),  30  Am.  B.  R.  763. 

167.  In  re  Pierce  (C.  C.  A.,  8th  Cir.),  19 
Am.  B.  R.  664,  157  Fed.  757. 

168.  This  is  the  rule  in  Pennsylvania. — 
In  ro  Tice  (D.  C,  Pa.,  15  Am.  B.  R.  97, 
139  Fed.  52;  In  re  Rinker  (D.  C,  Pa.),  23 
Am.  B.  R.  62,  174  Fed.  490;  In  re  roore 
(I).  C,  Pa.),  15  Am.  B.  R.  174,  139  Fed. 
8<'.::,  8.  c.  15  Am,  B.  R.  407,  140  Fed.  786; 


Matter  of  Rodgers  &  Hite  (D.  C,  Pa.),  16 
Am.  B.  R.  401,  14S  Fed.  594;  Matter  of 
Hesa  (D.  C,  Pa.),  14  Am.  B.  R.  635,  136 
Fed.  988;  In  re  Beihl  (D.  C,  Pa.),  23  Am. 
B.  R,  905,  176  Fed.  583. 

Also  in  other  jurisdictions,  see  In  re 
Franklin  Lumber  Co.  (D.  C,  N.  J.),  17  Am. 
B.  R.  443,  147  Fed.  852;  In  re  Builder» 
Lumber  Co.  (D.  C,  N.  Car.),  17  Am.  B.  R. 
449,  148  Fed.  344;  In  re  Bement  (C.  C.  A.. 
7th  Cir.),  22  Am.  B.  R.  616,  172  Fed.  98. 
revg.  Mishawaka  Woolen  Mfg.  Co.  v.  Smith, 
20  Am.  B.  R.  317,  158  Fed.  885;  In  re 
Burke  (D.  C,  Ga.),  22  Am.  B.  R.  69,  168 
Fed.  994;  In  re  Priegle  Paine  Co.  (D.  C, 
Ala.),  23  Am.  B.  R.  385,  175  Fed.  586;  In 
re  Gilligan  (C.  C.  A.,  7th  Cir.),  23  Am.  B. 
R.  668,  152  Fed.  605;  Becher  Co.  v.  Gill 
(C.  C.  A.,  8th  Cir.),  30  Am.  B.  R.  429. 

The  trustee  of  a  bankrupt  in  the  State  of 
Connecticut  takes  absolute  title,  under 
§  70-a  (5)  of  the  bankruptcy  act,  to  prop- 
erty in  possession  of  the  bankrupt  at  the 
time  of  adjudication,  said  property  having 
been  delivered  to  the  bankrupt  by  the 
vendor  thereof  under  a  conditional  sale 
agreement,  which  provided  that  the  title 
should  remain  in  the  vendor  until  the  price 
agreed  upon  should  be  fully  paid,  where 
such  contract  was  never  executed  and  re- 
corded as  prescribed  by  the  statutes  of  Con- 
necticut, as  construed  by  its  Supreme  Court, 
providing  that  such  unrecorded  sales  are 
absolute  sales  as  to  the  vendee's  creditors* 
who  may  take  the  property  by  attachment 
or  execution  in  payment  of  the  vendee's 
debts.  In  re  Faulkner  (D.  C.,  Conn.),  25 
Am.  B.  R.  416,  181  Fed.  981. 

169.  Hewitt  v.  Berlin  Machine  Works* 
194  U.  S.  296,  11  Am.  B.  R.  709 ;  Matter  of 
Cavagnard  (D.  C,  N.  H.),  16  Am.  B.  R 
320,  143  Fed.  668;  York  Mfg.  Co.  v.  Cassell. 
15  Am.  B.  R.  633,  201  U.  S.  344,  revg.  U 
Am.  B.  R.  52.     Compare  In  re  Tweed  (D. 
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who  aubsequentlj  becomes  bankrupt  upon  condition  that  payment  be  made 
upoin  delivery,  title  does  not  pass  to  the  trustee,  since  such  payment  is  a 
condition  precedent,  and  until  made  or  waived  the  vendee  had  no  title  to 
such  property.^*® 

(II)  Lease  with  privilege  of  purchase. — ^A  statute  requiring  the  filing  of 
contracts  for  the  conditional  sale  of  property  is  not  to  be  avoided  by  pretext; 
it  will  not  be  effectual  to  call  a  contract  a  ^'  lease  "  which  provides  for  the 
payment  of  rent  for  the  use  of  an  article  for  a  prescribed  time,  with  the 
right  to  pay  the  purchase  price  at  the  end  of  the  term,  all  payments  of  rent 
to  be  applied  thereon;  such  a  contract  is  for  a  conditional  sale  and,  unless 
duly  filed,  the  property  sold  will  vest  in  the  vendee's  trustee  in  bankruptcy 
for  the  benefit  of  his  creditora/*^  But  if  personal  property  was  actually 
leased  and  bad  not  in  any  way  been  used  as  a  basis  of  credit,  the  property 
should  he  surrendered  to  the  lessor.^** 


C,  Iowa),  12  Am.  B.  R.  648,  131  Fed.  356; 
Kir8t  Nat.  Bank  ▼.  Staake,  202  U.  S.  141, 
15  Am.  B.  R.  639;  In  re  Dunlop  (C.  C.  A., 
sth  Cir.),  19  Am,  B.  R.  361,  156  Fed.  945, 
holding  that  §  70-a  (5)  wa8  not  applicable 
to  such  a  contract,  for  a  trustee  in  bank- 
ruptcy is  not  a  purchaser  for  value;  Cru- 
cible Steel  Co.  V.  Holt  (C.  C.  A.,  6tb  Cir.), 
23  Am.  B.  R.  302,  174  Fed.  127;  In  re 
American  Machine  Works  (C.  C.  A.,  9tb 
Cir.),  23  Am.  B.  R.  483,  174  Fed.  805, 
holding  that  where  a  State  statute  makes  a 
contract  for  the  eonditional  sale  of  personal 
property  void  as  to  subsequent  creditors, 
unless  registered,  both  the  possession  and 
title  to  property  so  sold  pass  to  the  trustee 
in  bankruptcy  of  the  vendee,  in  the  absence 
of  registration;  Kauman  Co.  ▼.  Bradshaw 
(C.  C.  A.,  8th  Cir.),  27  Am.  B.  R.  565;  In 
re  Walsh  Bros.  (D.  C,  Iowa) ,.28  Am.  B.  R. 
243. 

160.  In  re  Pittsburgh  Industrial  Iron 
Works  (D.  C,  Pa.),  25  Am.  B.  R.  221,  179 
Fed.  151. 

161.  Unitype  Co.  v.  Long  (C.  C.  A.,  6th 
Cir.),  16  Am.  B.  R.  282,  143  Fed.  315,  aflfg. 
14  Am.  B.  R.  668,  136  Fed.  989.  But  if 
the  vendor,  on  finding  that  the  vendee  is 
in  financial  difficulties,  refuses '  to  deliver 
machinery  unless  it  be  agreed  that  it  be 
held  under  a  lease,  the  title  remaining  in 
the  vendor,  the  title  does  not  vest  upon  de- 
livery. In  re  Nay  lor  Mfg.  Co.  (D.  C,  Pa-.), 
14  Am.  B.  R.  284,  135  Fed.  206 ;  Corbett  v. 
Riddle  (C.  C.  A.,  4th  Cir.),  31  Am.  B.  R. 
330,  in  which  case  a  contract,  which  was  in 
terms  a  lease,  for  the  sale  of  a  steam  shovel, 
was  held  void  as  against  the  trustee  because 
not  recorded  as  a  contract  of  conditional 
sale.  Compare  McEwen  v.  Totten  (C.  C.  A., 
oth  Cir.),  21  Am.  B.  R.  336. 


Intent  to  return  neceaaary  to  establish 
bailment.— *  To  constitute  a  valid  bailment, 
an  intention  to  return  the  property  must 
be  evidenced  by  the  agreement;  and  if  such 
intention  appears  from  the  writing  but  it 
is  otherwise  conclusively  shown  that  it  was 
not  so  intended,  a  bailment  is  not  to  be  pre- 
sumed. Hence,  where  bankrupt  and  claim- 
ant entered  into  written  agreements,  pur- 
porting to  lease  certain  machinery  at  a 
specified  rental  and  containing  an  option  to 
purchase  the  machinery  for  a  further  sum 
at  the  end  of  the  rental  period,  which  con- 
tracts were  in  terms  bailments,  but  it  ap- 
peared that  at  the  same  time  the  instru- 
ments were  executed,  claimant  accepted 
from  bankrupt  negotiable  notes,  not  only 
for  the  respective  amounts  provided  as 
monthly  rental  accumulating,  but  for  the 
amounts  provided  to  be  paid  by  bankrupt 
in  case  he  exercised  the  options  to  purchase 
said  machinery,  the  intention  to  return  the 
property  is  denied  by  the  aets  of  the  par- 
ties, and  the  transaction  constitutes,  not 
a  bailment  or  lease,  but  a  sale.  In  re  Gag- 
lione  &  Son  (D.  C,  Pa.),  28  Am.  B.  R. 
694. 

Contract  in  terms  a  bailment. — Although 
the  mere  use  of  the  words  "  lease "  and 
"rental"  in  a  written  agreement  relating 
to  personalty,  will  not  convert  into  a  bail- 
ment what  must  otherwise  be  construed  as 
a  conditional  sale,  yet,  even  in  a  contest  in 
which  execution  creditors  are  concerned,  if 
the  contract  by  its  terms  is  a  bailment,  it 
will  be  given  that  effect  to  the  exclusion  of 
the  execution  creditors.  Smith  &  Bro.  Type- 
writer Co.  V.  Alleman  (C.  C.  A.,  3d  Cir.), 
28  Am.  B.  R.  899. 

18S.    Nylin   v.    American   Trust    &    Sav. 
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(Ill)  Goods  consigned  for  sale. — ^Where  consigned  goods  are  found  among 
the  assets  and  identified  by  the  consignor,  but  not  otherwise,  the  trustee 
should  apply  for  an  order  permitting  him  to  release  them  to  the  real  owner. 
In  actual  practice,  this  is  frequently  done.  Care  should  be  taken  to  dis- 
tinguish between  goods  sold  on  condition  and  goods  consigned,  and  positive 
identification  of  the  latter  should  be  required.^*'  As  to  the  avails  of  goods  so 
consigned,  but  sold  by  him  before  the  bankruptcy,  the  funds  being  mingled 
with  his  own,  title  thereto  passes  to  the  trustee/**  The  owner  of  the  proceeds 
of  the  goods  may  recover  them  in  full,  to  the  extent  of  his  ability  to  trace 
them  into  the  hands  of  the  bankrupt's  trustee.^**  Where  seizure  is  necessarv 
to  establish  the  creditor's  rights,  title  will  not  pass  unless  seizure  is  made 
before  the  bankruptey.^^  Where,  however,  the  property  is  merely  consigned 
for  sale,  the  bankrupt  is  not  a  vendee  on  condition.^*'  If  consigned  for  sale 
the  bankrupt  was  a  bailee,  and  had  no  title.^*'*  And  where  a  contract  pro- 
vides that  the  person  to  whom  goods  are  coaisi^ed  for  sale  shall  hold  lie 
proceeds  thereof  in  trust  until  all  obligations  of  the  consignee  to  the  consignor 
are  fully  paid,  the  trustee  in  bankruptcy  of  the  consignee  does  not  acquire 
title  to  the  proceeds  of  such  sale  in  the  hands  of  the  bankrupt  at  the  time  of 
his  adjudication.'^  Such  an  agreement  is  not  a  contract  of  conditional  sale 
and  need  not  be  recorded  under  the  North  Carolina  flpta;tute.^"  The  contract 
under  which  goods  were  sold  to  the  bankrupt  contained  no  limitation  upon 


Bank  (C.  C.  A.,  7th  Cir.).  81  Am.  B.  R. 
533,  166  Fed.  276;  In  re  BosclieHi  (D.  0., 
Pa.),  25  Am.  B.  K.  528,  183  Fed.  864;  In  re 
Daterson  Pub.  Co.  (C.  C.  A.,  3d  Oir.),  26 
Am.  B.  R.  582. 

163.  Adams  v.  Meyera,  Fed.  Cas.  62.  See 
In  re  Levin  (D.  C,  Pa.),  11  Am.  B.  R.  446, 
127  Fed.  886. 

164.  Compare  Bills  y.  Scfaliep  (C.  C.  A., 
2d  Cir.),  11  Am.  B.  R.  607,  127  Fed.  103. 

165.  In  re  Acheeon  Co.  (C.  C.  A.,  9th 
Cir.),  22  Am.  B.  R.  338,  170  Fed.  427. 

166.  In  re  Ohio,  etc.,  Co.  (Ref.,  Ohio),  2 
Am.  B.  R.  775. 

167.  In  re  Columbus  Buggy  Co.  (C.  C.  A., 
Sth  Cir.),  16  Am.  B.  R.  759,  143  Fed.  859; 
Deere  Plow  Co.  v.  McDavid  (C.  C.  A.,  8th 
Cir.),  14  Am.  B,  R.  653,  137  Fed.  802;  In  re 
Miller  (D.  C,  Pa.),  14  Am.  B.  R.  439,  135 
Fed.  868;  In  re  Flanders  (C.  C.  A.,  7th 
Cir.),  14  Am.  B.  R.  27,  134  Fed.  560;  In  re 
Oalt  (C.  C.  A.,  7th  Cir.),  13  Am.  B.  R.  575, 
56  C.  C.  A.  470;  Franklin  v.  Stoughton 
Wagon  Co.  (C.  C.  A.,  Sth  Cir.),  22  Am. 
B.  R.  63,  168  Fed.  857;  In  re  Bailey  (D.  C, 
So.  Car.),  23  Am.  B.  R.  876,  176  Fed.  628; 
Ludveigh  v.  American  Woolen  Co.  (Sup. 
Ct. ),  31  Am.  B.  R.  481. 

Bailment  for  sale;   right  to  reclaim. — A 


contract  under  which  wagons  M'ere  conRipM^I 
to  bankrupt  for  sale,  as  agent,  considernl 
and  as  to  the  goods  not  already  sold  there- 
under, held,  not  to  be  a  conditional  sale  but 
a  bailment  for  sale,  so  that  the  vendor  was 
entitled  to  reclaim  such  goods,  from  bank- 
rupt's trustee.  In  re  Reynolds  ( D.  C,  Kv.  i , 
29  Am.  B.  R.  145. 

167a.  Matter  of  Wright-Dana  Hardware 
Co.  (C.  C.  A.,  2d  Cir.),  31  Am.  B.  R.  764. 
affg.  30  Am.  B.  R.  582;  In  re  Chalmers  (D. 
C,  Mont.),  30  Am.  B.  R.  521. 

168.  Wood  Co.  V.  Eubanks  (C.  C.  A.,  4th 
Cir.),  22  Am.  B.  R.  307,  169  Fed.  929:  In 
re  Reynolds  (D.  C,  Ky.),  29  Am.  B.  K. 
145. 

169.  Corbitt  Buggy  Co.  y.  Ricaud  (C.  C 
A.,  4th  Cir.),  22  Am.  B.  R.  316,  169  Fed. 
935,  holding  that  such  contract  constitutes 
a  trust,  valid  as  against  the  vendee's  tniatee 
in  bankruptcy;  even  if  it  were  a  condi- 
tional sale  it  would  be  good  between  the 
parties,  without  registration,  and  the  trus- 
tee occupies  the  same  relation  to  the  vendor 
that  the  vendee  did  prior  to  his  adjudica- 
tion: John  Deere  Plow  Co.  v.  Anderson  (C 
C.  A.,  Sth  Cir.),  23  Am.  B.  R.  480,  174  Fed. 
815;  Matter  of  Goldman  (C.  C.  A.,  6th 
Cir.),  23  Am.  B.  R.  497. 
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the  right  to  sell  and  only  prescribed  the  method  of  making  payment,  and 
contained  a  provision  to  the  effect  that  the  title  and  ownership  of  the  goods 
purchased  and  the  proceeds  of  the  sale  thereof  should  remain  the  property 
of  the  seller;  sudi  contract  was  held  to  create  a  secret  lien  constituting  a  ' 
fraud  upon  the  creditors  of  the  bankrupt^  and  was  invalid  ae  against  his 
trustee  in  bankruptcy."^ 

(IV)  Option  to  purchase  or  return, — Goods  delivered  with  an  option  to 
purchase  or  return  within  thirty  days  from  delivery  constitutes  a  coutraot 
of  sale  and  return,  and  the  title  to  goods,  delivered  within  the  thirty  days 
immediately  preceding  the  bankruptcy  of  the  vendee,  does  not  pass  to  the 
trustee."^  Where  machinery  is  sold  on  trial,  and  retained  by  the  bankrupt 
vendee  for  a  year  without  offer  to  return,  expression  of  dissatisfaction,  or 
demand  by  vendor,  the  sale  is  absolute  and  title  is  vested  in  the  trustee.*" 

(11)  Pkopebty  affected  by  fraudulent  representations. —  Since  the 
trustee  takes  the  bankrupt's  property  charged  with  all  claims  and  equities 
again-st  it,  his  title  to  the  same  is  inferior  to  that  of  one  who  was  induced 
to  sell  on  materially  false  representations.  In  such  cases,  the  claimant  usually 
proceeds  as  in  replevin.*'*     But,  where  the  property  is  in  the  custody  of  the 


170.  In  re  Gait  (D.  C,  111.),  ^  Am.  B.  R. 
6S3,  120  Fed.  443;  In  re  Gurpenter  (D.  C, 
X.  Y.),  11  Am.  B.  R.  147,  125  Fed.  831,  in 
which  case  it  was  held  that  a  aimilar  agree- 
ment passed  the  title  to  the  goods  sold  to 
the  vendee,  to  which  title  the  trustee  in 
bankruptcy  succeeded;  that  there  was  no 
purpose  apparent  therefrom  to  create  an 
agency  in  the  vendee,  nor  could  such  agree- 
ment be  sustained  as  a  conditional  sale,  a 
mortgage,  or  an  instrument  attempting  to 
create  a  lien  in  behalf  of  the  seller.  See 
also  In  re  Tweed  (D.  C,  Iowa),  12  Am. 
B.  R.  648,  131  Fed.  355;  In  re  Butterwick 
(D.  C,  Pa.),  12  Am.  B.  R.  536,  131  Fed. 
371;  Matter  of  Rasmussen  (B.  C,  Or.),  13 
Am.  B.  R.  462,  136  Fed.  704:  In  re  Martin- 
Vernon  Music  Oo.  (D.  C,  Mo.),  13  Am.  B. 
R.  276,  132  Fed.  983;  Matter  of  Penny  k 
Anderson  (D.  C,  N.  Y.),  23  Am,  B.  R.  115, 
178  Fed.  141;  In  re  Waite-Robbin«  Motor 
CJo.  (D.  0.,  Mass.),  27  Am.  B.  R.  541. 

Contract  In  form  a  conditional  sale. — 
Where  claimant's  assignor  delivered  certain 
automobile  parts  Jo  the  bankrupt  for  sale 
under  a  contract  providing  that  title  should 
not  pass  until  the  same  were  paid  for  in 
full,  and  that  bankrupt  on  all  orders  for 
parts  should  be  allowed  a  discount  from 
the  list  prices,  but  it  appeared  from  the  sub- 
sequent correspondonce  of  the  parties  that 
thrv  dealt  with  each  other  as  vendor  and 


purchaser,  the  sale  was  not  a  conditional, 
but  on  absolute  sale.  In  re  Harrington  (D. 
C,  Mass.),  29  Am.  B.  R.  690. 

171.  In  re  Schindler  (D.  C,  N.  Y.),  19 
Am.  B.  R.  800,  158  Fed.  458. 

Sale  or  return.— Where  a  bankrupt,  dur- 
ing the  month  prior  to  his  adjudication, 
bought  a  pair  of  horses,  for  which  he  was 
to  pay  a  certain  price  if  they  proved  satis- 
factory after  a  trial,  and,  if  not,  to  return 
them,  and  they  came  into  the  possession  of 
the  receiver,  the  transaction  presents  a  case 
of  sale  or  return,  and  the  title  passes  to 
the  bankrupt,  subject  to  the  exercise  of  the 
option  to  return.    In  re  Landis  (D.  C,  Pa.), 

18  Am.  B.  R.  483,  151  Fed.  896 ;  In  re  Allen 
(D.  C,  Ark.),  25  Am.  B.  R.  722,  183  Fed. 

-172;  Parlett  v.  Blake  (C.  0.  A.,  5th  Cir.), 
26  Am.  B.  R.  25. 

172.  In  re  Downing  Paper  Co.  (D.  C, 
Pa.),  17  Am.  B.  R,  121,  147  Fed.  858. 

Where  machinery  sold  for  cash  was  de- 
livered to  the  buyer,  a  corporation,  at  its 
request,  and  on  its  promise  to  send  a  check 
for  the  price,  and  on  his  failure  so  to  do, 
the  agent  of  the  seller  accepts  in  payment 
for  the  machinery  negotiable  vouchers,  se- 
cured by  bonds,  the  title  to  the  machinery 
vests  in  the  trustee  in  bankruptcy  of  the 
buyer.    In  re  Cullman  Assn.   (D.  C.,  Ala.), 

19  Am.  B.  R.  259,  155  Fed.  372. 

178.  Sec  next  paragraph  of  this  section. 
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bankruptcy  court,  it  is  immune  from  Teplevin  procesB  in  the  iState  court"* 
It  has  been  held  that  the  false  representation  need  not  be  the  sole  and  ex- 
clusive consideration  for  the  credit,  but  only  a  material  consideration;^^ 
also,  that  false  representations  to  a  mercantile  agency  are  enough.^"  Aa 
insolvent  buyer  who  knows  when  he  purchases  property  that  his  financial 
condition  is  such  that  he  cannot  pay,  it  will  be  presumed  that  he  bon^t 
tlie  property  with  an  intention  not  to  pay  for  itJ^  Other  caees  under  the 
present  law  appear  in  the  footrnote,"' 

g.  Eeclamation  proceedings. —  (1)  In  general. —  Reclamation  proceedings 
may  be  in  or  out  of  the  bankruptcy  proceeding.  A  pertition  to  reclaim  con- 
signed goods  is  an  instance  of  the  former ;  ^^  the  proceeding  in  the  nature 
of  a  bankruptcy  replevin  which,  in  most  large  trade  centers,  has  of  late  been 
so  common  if  not  notorious,  is  an  instance  of  the  latter.  The  petition  in  siuih 
proceedings,  should  contain  allegations  sufficient  to  sustain  a  complaint  in 
trover  and  conversion,  or  such  as  are  required  by  the  strictest  practice  in 
an  affidavit  for  replevin.^  The  evils  ^resulting  from  soKsalled  "  reclamation 
proceedings  "  are  patent  and  hard  to  overcome.^"  In  effect,  estates  are  often 
dissipated  by  greedy  and  not  over-scrupulous  creditors,  who  apply  for  poe- 
se^ssion,  after  recession,  on  the  grc^und  of  alleged  fraudulent  representations, 
and  are  granted  what  they  ask,  without  adequate  judicial  investigation  of 
their  right  to  it  and  before  there  is  a  court  officer  auliiOTized  to  bond  back 
the  goods  reclaimed.^  Their  right  to  possession  on  a  proper  ©bowing  can- 
not be  doubted.  Most  of  the  evils  resulting  from  reclamation  proceedings 
will  be  avoided  if  the  claiming  creditor  is  at  least  required  in  the  first 
instance,  always  after  a  short  notice  to  the  receiver  or  creditor,  to  prove 
identity  strictly,  either  before  the  judge  or  a  referee  sitting  as  special 


174.  In  re  Russell  (C.  G.  A.,  2d  Cir.),  8 
Am.  B.  R.  658,  101  Fed.  248;  In  re  Mertens 
<D.  C,  N.  Y.),  12  Am.  B.  R.  698,  181  Fed. 
607. 

175.  In  re  Gany  (D.  C,  N.  Y.),  4  Am. 
B.  R.  676,  103  Fed.  930. 

176.  In  re  Epstein  (D.  C,  Ark.),  6  Am. 
B.  R.  60,  109  Fed.  878;  In  re  RoaUwick 
(D.  C,  Mont.),  6  Am.  B.  R.  762,  110  Fed. 
639;  In  re  Weil  (D.  C,  N.  Y.),  7  Am.  B.  R. 
90,  111  Fed.  897;  Matter  of  Berg  (D.  C, 
Mass.),  26  Am.  B.  R.  170. 

177.  Gillespie  v.  Piles  ^  Co.  (C.  C.  A., 
8th  Cir.),  24  Am.  B.  R.  502,  178  Fed.  886. 

17S.  In  re  Davis  (D.  C,  N.  Y.),  7  Am.  B. 
R.  276,  112  Fed.  294;  In  re  O'Connor  (D.  C, 
Ga.),  7  Am.  B.  K.  428,  114  Fed.  777;  Silvey 
V.  Tift,  17  Am.  B.  R.  9,  123  Ga.  804,  61 
6.  E.  748. 

179.  See  under  this  section,  ante,  sub- 
title *'  Property  tSold  to  the  Bankrupt  on 
i'ondition." 


ISO.  Levi  V.  Picard  (D.  C,  N.  Y.),  17 
Am.  B.  R.  480,  148  Fed.  654.  Compare  In 
re  Hinson  Bros.  (D.  0.,  Qa.),  26  Am.  B.  R. 
764. 

181.  These  are  pointed  out  with  great  dis- 
tinctness in  an  address  delivered  by  Charles 
A.  Hough,  Esq.,  of  New  York,  printed  is 
the  proceedings  of  the  Fourth  Annual  Con- 
vention of  the  National  Association  of  Ref- 
erees in  Bankruptcy,  at  Milwaukee,  in 
August,  1902.  See  also  address,  on  ''The 
Merits  and  Defects  of  the  Bankrupt  Law " 
by  Mr.  Referee  Holt,  before  the  American 
Social  Science  Association,  at  Washington, 
April,  1902. 

188.  See  Matter  of  Murphy,  etc.  Shoe  Go. 
(Ret,  Mo.),  11  Am.  B.  R.  428,  holding  that 
the  right  to  reclaim  goods  should  only  be 
granted  in  cases  where  it  clearly  exists,  and 
that  the  burden  ot  proof  is  with  the  cred- 
itors to  establish  their  right  clearly  and  by 
a  preponderanqe  of  evidence. 
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master."*  The  delay  incident  to  such  proof  will  check  at  the  outset  a  practice 
which,  under  die  State  system,  has  fostered  perjury  and  made  "diligence" 
A  word  at  which  lawyer  and  layman  were  wont  to  blush.  Nor  is  it  thought 
that  such  a  practice  will  be  against  the  well-recognized  principle  that  adverse 
claims  to  the  bankrupt's  assets  must  be  settled  in  a  plenary  suit.^  Is  the 
transaction  whereby  the  bankrupt  became  possessed  of  the  property,  a  sale  or 
a  bailment?  This  question  enters  into  the  determination  of  nearly  every 
case.^  If  the  property  is  oonsigned  to  be  sold  under  terms  and  at  prices 
fixed  by  the  consignor  the  contract  is  not  one  of  sale,  but  is  a  bailment  and 
the  consignor  may  redaim.^^  Sudh  proceedings  will  not  lie  to  recover  pos- 
session of  personal  property  sold  under  a  bill  of  sale,  but  retained  by  the 
bankrupt;  in  such  a  case  the  transaction  was  not  a  sale  and  was  invalid  as 
against  execution  creditors  and  the  trustee  because  the  title  was  separated 
from  the  possession  and  no  notice  thereof  was  given."** 

(2)  PuBCHASB  OF  GOODS  WITHOUT  INTENT  TO  PAY. —  It  IS  a  general 
principle  that  when  a  person  who  is  insolvent  purchases  goods  with  no  in- 
tention of  paying  for  the  same,  and  conceals  his  insolvency  and  his  intention 
not  to  pay,  he  is  guilty  of  a  fraud  which  entitles  the  vendor,  if  no  innocent 
third  party  has  acquired  an  interest  in  them,  to  disapprove  the  contract  and 
recover  the  goods.^''     For  instance,  it  is  well  settled  that  false  representations 


183.  For  cases  where  the  claim  was  judi- 
ciaHy  inveetigated,  see  In  re  Weil  (D.  C^ 
N.  Y.),  7  Am.  B.  R.  90,  111  Fed.  897;  In  re 
Davis  (D.  C,  N.  Y.),  7  Am.  B.  R.  276,  112 
Fed.  294 ;  and  Bloomingdale  v.  £mpire  Rub- 
ber Mfg.  Co.  (D.  C,  N.  Y.),  8  Am.  B.  R. 
74,  114  Fed.  1,016.  Read  also  In  re  O'Con- 
nor (D.  C,  Ga.),  7  Am.  B.  R.  428,  114  Fed. 
777.  As  to  proof  of  ownership  by  claimant 
based  on  bankrupt's  admissions,  see  In  re 
Thompson  (D.  C,  N.  J.),  30  Am.  B.  R.  64. 

1B4.  In  re  RusseU  ft  Birkett  (C.  C.  A.,  2d 
Cir.).  3  Am.  R  R.  658,  101  Fed.  248. 

185.  Liquid  Carbonic  Co.  v.  Quick  (C.  C. 
A.,  3d  Cir.),  24  Am.  B.  R.  394,  182  Fed.  603. 

Bailment  or  sale. —  In  the  case  of  In  re 
<5ehri8-Herbine  Co.  (D.  C,  Pa.),  26  Am. 
B.  R.  470,  the  court  said:  "Tested,  there- 
fore, by  that  law,  what  is  the  true  character 
of  the  contract  in  question?  Is  it  a  bail- 
ment, or  a  conditional  sale?  If  it  is  really 
and  in  good  faith  a  bailment,  it  is  valid  not 
only  between  the  parties  but  against  cred- 
itors also;  for  a  man  does  not  lose  the  title 
to  his  property  by  hiring  it  to  another, 
although  he  may  have  parted  with  the  pos- 
flOBsion  and  the  other  may  have  acquired  it. 
But,  if  he  has  really  sold  it  Und  has  also 
parted  with  the  possession,  he  will  find  in 
numerous  jurisdictions  —  in  Pennsylvania, 
for  example — ^that  he  cannot  enforce  against 


execution  creditors  a  condition  that  he  is 
to  retain  the  title  until  the  price  is  paid. 
These  rules  are  too  well  known  to  need  the 
support  of  citation;  "  In  re  Marx  Tailoring 
Co.  (D.  C,  Ala.),  28  AuL  B.  H.  147. 

ISe.  In  re  Wells  (D.  C,  Pa.),  16  Am. 
B.  R.  419,  140  Fed.  762;  In  re  Tice  (D.  C, 
Pa.),  16  Am.  B.  R.  97,  139  Fed.  52;  In  re 
Heckathorn  (D.  C,  Pa.),  16  Am.  B.  R.  467, 
144  Fed.  499;  In  re  Wood  (D.  C,  Pa.),  15 
Am.  B.  R.  411,  140  Fed.  964;  In  re  Gait 
(C.  0.  A.,  7th  Cir.),  1»  Am.  B.  R.  575,  120 
Fed.  61,  56  C.  C.  A.  470;  In  re  Poore  (D.  C, 
Pa.),  15  Am.  B.  R.  174,  139  Fed.  862; 
Franklin  v.  Stoughton  Wagon  Co.  (C.  C-  A., 
8th  Cir.),  22  Am.  B.  R.  63,  168  Fed.  857; 
In  re  Susquehanna  Roofing  Co.  (D.  C,  Pa.), 
23  Am.  B.  R.  5,  173  Fed.  150. 

ISta.  In  re  Grozinger  (D.  C,  Pa.),  28 
Am.  B.  R.  732. 

187.  Donaldson  v.  Farwell,  93  U.  S.  633; 
Ash  V.  Putnam,  1  Hill  (N.  Y.)  302^  Devoe 
V.  Brandt,  53  N.  Y.  462;  Carter  v.  Lipsey, 
70  Ga.  417. 

Pnrchase  on  verge  of  bankruptcy;  fraudu- 
lent concealment  of  financial  condition.-— 
Where,  at  the  .time  of  the  delivery  of  goods 
purchased  by  a  bankrupt,  the  bankrupt 
knew  that  he  was  insolvent  but  concealed 
his  financial  condition,  and  a  few  da^'s  after, 
while  all  the  goods  purchased  were  on  hand 
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as  to  the  financial  status  of  a  buyer,  made  as  a  basis  of  credit,  and  but  for 
which  the  sale  would  not  have  been  made,  was  fraudulent,  and  entitled  the 
fieller  to  reclaim  the  goods  thereby  obtained.^  He  should  exercise  this  right 
before  he  has  of  his  own  volition  placed  himself  in  the  position  of  a  creditor, 
for  if  he  joins  in  the  election  of  a  trustee,  with  knowledge  of  the  fraud  per- 


and  most  of  them  in  the  original  packagee 
in  which  they  had  been  delivered,  the  bank- 
rupt filed  his  petition  in  bankruptcy,  he  wag 
guilty  of  a  fraud  which  authorized  the 
vendors  to  ask  for  a  rescission,  and  a  de- 
livery to  them  of  the  proceeds  of  the  goods 
which  had  been  sold  by  the  trustee  in  bank- 
ruptcy. In  re  Spann  (D.  C,  Qa.)*  25  Am. 
B.  R.  551,  183  Fed.  819. 

In  order  to  entitle  a  Tender  to  resdofl  a 
sale  and  reclaim  from  bankrupt's  tnistee 
goods  sold  to  the  bankrupt,  upon  the  ground 
that  the  sale  was  induced  by  fraud,  it  must 
appear  that  the  bankrupt  was  insolvent  at 
the  time  of  the  purchase  of  the  goods,  that 
he  concealed  from  the  vendor  his  insolvency 
which  was  known  to  him  at  the  time  of  the 
purchase,  and  that  false  and  fraudulent 
representations  were  made  by  bankrupt  with 
intent  to  deceive  and  defraud  the  vendor 
and  to  induce  the  latter  to  deliver  to  him 
'  the  goods  in  question,  with  the  intent  and 
design  not  to  pay  for  them.  In  re  Marengo 
County  Mercantile  Co.  (D.  C,  Ala.),  29 
Am.  B.  R.  46. 

Proof  of  fraud. —  To  entitle  a  vendor  to 
recover  possesRion  of  the  goods  from  a  third 
person,  to  wliom  they  had  been  assigned, 
the  vendor  must  show  that  bankrupt  was 
insolvent  at  the  time  of  the  purchase  of  the 
goods,  that  it  concealed  its  insolvency  from 
the  vendor,  and  that  it  intended  not  to  pay 
for  the  goods.  In  re  Aarons  &  Co.  (C.  C. 
A.,  2d  Cir.),  38  Am.  B.  R.  399. 

188.  Matter  of  Patterson  &  Co.  (D.  C, 
Tex.),  10  Am.  B.  R.  748,  125  Fed.  562;  In 
re  Weil  (D.  C,  N.  Y.),  7  Am.  B.  R.  90,  111 
Fed.  897;  In  re  Epstein  (D.  C,  Ark.),  6 
Am.  B.  R.  60,  109  Fed.  878. 

Goo^s  obtained  by  fraud. —  This  follows 
from  the  rule  that  the  trustee  when  ap- 
pointed can  have  no  greater  title  than  the 
bankrupt  had.  The  trustee  holds  the  goods 
affected  with  the  fraud  of  the  bankrupt. 
Neither  law  nor  morals  will  justify  the 
trnatee  in  holding  goods  obtained  by  the 
fraud  of  the  bankrupt  for  the  benefit  of 
other  creditofB.  Creditors  have  no  right  to 
profit  by  the  fraud  of  the  bankrupt  to  the 
wrong  and  injury  of  the  party  who  has  heon 
<lrv('ived    and    defrauded.      In   re   Hamilton 


Furniture,  etc.,  Co.  (D.  S.,  Ind.),  9  Am.  B. 
R.  65,  117  Fed.  774. 

Falie  repreaestatieii  as  to  solvency.— In 
the  case  of  In  re  Hamilton  Furniture,  etc., 
Co.  (D.  C,  Ind.),  9  Am.  B.  R.  65,  117  Fed. 
774,  the  rule  was  laid  down  that  where  a 
party  by  fraudulently  concealing  his  insoh- 
ency  and  his  intent  not  to  pay  for  goods, 
induces  the  owner  to  sell  them  to  him  on 
eredit,  the  seller,  if  no  innocent  third  party 
has  acquired  an  interest  in  them,  is  entitled 
to  disaffirm  the  contract  and  recover  the 
goods.  In  re  Hildebrant  <D  C,  N.  Y.),  10 
Am.  B.  R.  184,  120  Fed.  998;  In  re  O'Con 
nor  (D.  C,  Ga.),  9  Am.  B.  R.  18,  114  Feil. 
777;  SUvey  v.  Tift,  17  Am.  B.  R.  9,  123  Ga. 
804,  51  S.  E.  748;  Matter  of  Levi  (D.  C 
N.  Y.),  16  Am.  B.  R.  756,  148  Fed.  654. 
holding  that  in  the  absence  of  fraud  in 
making  the  statement,  reclanuition  should 
not  be  allowed.  In  re  Rose  (D.  C,  Pa.),  14 
Am.  B.  R.  345,  135  Fed.  888,  in  which  case 
it  was  held  that  the  return  of  goods  should 
not  be  permitted  where  the  evidence  is  in- 
sufficient as  to  the  making  of  a  false  verbal 
statement  to  a  oommereial  agency.  I^vi  v. 
Picard  (D.  C,  N.  Y.),  17  Am.  B.  R.  439. 
148  Fed.  654;  Matter  of  Johnson  (D.  C, 
Ohio),  30  Am.  B.  R.  787. 

False  financial  statement  iaduciag  saleta 
lianknipt;  intent  not  to  pay. —  In  a  pro- 
ceeding by  a  creditor  to  reclaim  from  a 
trustee  goods  sold  to  the  bankrupt  as  on  t 
false  and  fraudulent  financial  statement  on 
which  the  creditor  relied,  it  is  not  neces- 
sary, in  order  to  constitute  fraud  authoriz- 
ing rescission  of  the  sale,  that  the  financial 
statement  shall  have  been  made  by  the 
bankrupt  with  intent  not  to  pay,  but  it 
may  be  rescinded,  regardless  of  his  intent 
about  paying  if  induced  by  his  false  and 
fraudulent  representations.  But  where  it 
appeared  that  the  financial  statement  waa 
incomplete  rather  than  false  and  fraudu- 
lent, and  the  subsequent  conduct  of  the 
bankrupt  accorded  with  honesty  and  good 
faith,  the  bankrupt  could  not  be  said  to 
have  made  a  false  or  fraudulent  financial 
statement  upon  which  an  action  by  the 
creditor  relying  thereon  could  be  baard. 
Kllet-Kendail  Shoe  Co.  v.  Ward  (C  C  A, 
Stli  (Mr.).  26  Am.  B.  R,  114. 


§  7.Q-a.J 


BURDENSOMB  fBOPEETY  AND  CONTRACTS. 


1027 


IKtrated  against  him,  he  is  estopped  from  thereafter  insisting  on  a  return  of 
the  goods. ^'^  The  trustee  may  not  prevent  reclamation  upon  die  assumption 
that  he  is  in  a  favored  position  because  of  the  amendment  of  1910  to  §  47-a  (2) 
which  places  him  in  the  position  of  a  lien  creditor ;  this  amendment  does  not 
constitute  the  trustee  a  bona  fide  purchaser  for  value,  and  it  is  only  such  a 
purchaser  of  the  article  sought  to  be  reclaimed  who  m-ay  defeat  reclamation.^^^ 
Whether  or  not  proof  of  insolvency  is  essential  depends  upon  the  character  of 
the  representation  which  institutes  the  sale.  If  the  representation  'consists 
of  a  statement  as  to  solvency,  it  would  be  necessary  to  prove  insolvency  to 
justify  a  reclamation  of  the  goods  sold.  If,  on  the  other  hand,  a  solvent 
purchaser  falsely  represents  the  extent  of  his  assets  with  the  purpose  of  ob- 
t2;ining  credit,  and  the  seller,  relying  on  this  false  representation,  lets  him 
liave  the  goods  when  otherwise  he  would  have  declined  the  sale  and  insolvency 
thereafter  ensues  causing  loss  to  the  seller,  proof  of  insolvency  at  the  time  of 
the  sale  is  not  essential.^^  If  there  was  no  concealment  of  the  fact  of  insol- 
vency indicating  that  the  purchas<^r  designed  to  acquire  the  goods  without 
paying  for  them,  there  is  no  fraud  justifying  reclamation.^^^  A  depositor 
of  a  bankrupt  bank  may  institute  reclamation  proceedings  against  the  bank- 
nipt's  trustee  to  recover  money  deposited  in  the  bank  on  the  ground  of  fraud 
if  he  establishes  the  insolvency  of  the  bankrupt  at  the  time  the  deposit  was 
made,  and  thiftl  the  bankrupt  knew  that  he  was  insolvent  and  the  depositor 
didnot"^ 


189.  SUndard  Vanuth  Works  ▼:  Hay- 
dock  <C.  a  A.,  6th  Cir.),  16  Am.  B.  R.  2S6, 
143  Fed.  318. 

ISSa.  In  re  Appel  Suit  ft  Ooak  Co.  (D. 
C,  Colo.),  88  Am.  B.  R.  818,  holding  that 
the  amendment  of  1910  to  Section  47a  (3) 
does  not  put  the  trustee  in  the  position  of 
a  bona  fide  purchaser  for  Talue,  but  only 
gives  him  the  right  of  a  lien  creditor,  and 
therefore,  where  it  appears  that  bankrupt 
made  a  false  statement  of  its  financial  con- 
dition to  a  mercantile  agency  which  com- 
municated it  to  one  who  relying  thereon 
extended  credit  to  bankrupt,  at  a  time  when 
it  was  hopelessly  insolvent,  and  it  further 
appears  that,  in  the  circumstances,  the 
vendor's  right  to  rescind  the  sale  and  re- 
claim the  property  is,  under  the  law  of 
Colorado,  superior  to  the  lien  of  a  judg- 
ment creditor  and  enforceable  against  all 
except  bona  fide  purchasers  for  value,  the 
vendor  is  entitled  to  reclaim  the  unsold 
part  of  its  goods  from  bankrupt's  trustee, 
notwithstanding  the  amendment.  Compare 
Tn  re  Whatley  Bros.  (D.  C,  Ga.),  29  Am.  B. 
K.  64. 

'  Goods  obtained  by  fraud;  laches. — Wliore 
about  five  months  before  bankruptcy  claim- 


ant sold  to  bankrupt  a  soda  fountain  and 
appurtenances  under  a  conditional  sale  con- 
tract, but  made  no  rescission  of  the  con- 
tract or  effort  at  reclamation  before  bank- 
ruptcy intervened,  it  could  not  reclaim  the 
property  on  the  ground  that  the  sale  had 
been  induced  by  fraud.  Becker  Co,  v.  Gill 
(C,  C.  A.,  8th  Cir.),  30  Am.  B.  R.  429. 

190.  In  re  Bendell  (D.  C,  Ala.),  25  Am. 
B.  R.  698.  183  Fed.  816. 

Reasonable  expectation  of  ability  to  pay. 
—  In  case  of  Matter  of  Berg  (D.  C,  Mass.), 
35  Am.  B.  R.  170.  the  court  dismissed  the 
petition  of  reclamation  upon  the  proof  that 
the  bankrupt,  when  he  purchased  the  goods, 
had  reasonable  expectations  that  he  w.uld 
be  able  to  pay  for  them  and  did  not  know 
that  he  was  insolvent.  See  also  In  re  Roals- 
wick  (D.  a.  Mont.),  6  Am.  B.  R.  752.  110 
Fed.  639;  In  re  Davis  (D.  C,  N.  Y.),  7  Am. 
B.  B.  276,  113  Fed.  294. 

190a.  In  re  Marengo  County  Mercantile 
Co.  (D.  C,  Ala.),  29  Am.  B.  R,  46. 

191.  In  re  Stewart  (D.  C,  N.  Y.),  24  Am. 

B.  R.  474.  178  Fed.  463;  In  re  Kenyon   (D. 

C,  OhioK  19  Am.  B.  R.  194.  156  Fed.  863, 
in   which   case  the  riglit   to  rescind  a   de- 
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(3)  Pbopbk-ty  SOU)  SUBJECT  TO  APPROVAL;  BBNTAL  CONTRACTS. — Where 
machinery  or  other  articles  are  sold  upon  the  condition  that  if  they  are  not 
satisfactory  the  purchaser  may  return  them  and  such  purchaser  prior  to  his 
b^inkruptcy  expressed  himself  aa  dissatisfied  and  declared  that  he  would  sot 
accept  such  machinery  or  articles^  the  seller  may  reclaim  them,  and  the  Tt- 
ceiver  or  trustee  of  the  bankrupt  purchaser  will  not  be  heard  to  say  that  the 
refusal  of  the  bankrupt  to  accept  was  arbitrary  Or  capricious,  fraudulent  and 
in  bad  faith.^**  Where  goods  were  shipped  wilih  the  proviso  that  they  were 
to  be  paid  for  as  soon  as  the  goods  were  received  provided  they  were  satis- 
factory, reclamation  will  only  be  allowed  where  it  is  claimed  without  delay."^ 
So  also  reclamation  should  be  permitted  where  the  bankrupt  was  in  posses- 
sion of  articles  being  manufactured  by  him  under  contracts  requiring  pay- 
ments at  stated  periods  which  had  been  regularly  made,  it  appearing  that  the 
trustee  did  not  intend  to  complete  the  contract  and  deliver  the  completeJ 
articles.^*  The  question  frequently  arises  where  title  passes  to  the  purchaser 
under  a  contract  whereby  it  is  agreed  to  pay  a  stipulated  amount  as  renul 
for  the  article  sold,  such  amount  to  be  applied  upon  the  purchase  price. 
It  is  generally  held  that  if  the  agreement  provides  for  the  surrender  of  the 
property  at  the  expiration  of  a  designated  term,  or  the  purchase  of  such  article 
at  such  time,  it  does  not  operate  as  a  conditional  sale  but  is  a  bailment  ani 
therefore  the  "  lessor  "  may  reclaim  the  article  upon  the  bankruptcy  of  th 
kssee,  prior  to  the  exercise  of  the  option  to  purchase. *** 


posit  contract  with  a  bank  and  recover  the 
money  deposited  was  recognized,  but  it 
was  held  that  the  depositor  waived  his 
right  to  rescind  by  retaining  the  certificate 
of  deposit  and  making  no  offer  to  surrender 

it. 

192.  In  re  Hill  Co.  (C.  C.  A.,  7th  Cir.), 
12  Am.  B.  R.  221,  note,  123  Fed.  866.  Com- 
pare In  re  Simpson  Mfg.  Co.  (C.  C.  A.,  7th 
Cir.),  12  Am.  B.  R.  212,  130  Fed.  307,  in 
which  case  the  evidence  was  considered,  and 
it  was  held  that  there  being  no  complaint 
made  that  the  machinery  was  unsatisfac- 
tory, a  sale  of  the  machinery  was  com- 
pleted, and  that  the  vendor  upon  the  bank- 
ruptcy of  the  purchaser  was  not  entitled  to 
a  return  of  the  machinery  upon  a  claim  that 
it  was  never  accepted.  In  re  Froelich  Rub- 
ber Refining  Co.  (D.  C,  Pa.),  15^  Am.  B.  R. 
72,  139  Fed.  201.  holding  that  where  the 
contract  contained  an  option  to  purchase 
within  a  proscribed  time,  the  title  to  the 
property  only  pnased  to  the  bankrupt  after 
such   time  expired. 

Lease  with  option  to  puTchase. — Where  a 
baTikni])t  failed  to  purrhnse  machinery  at 
the  end  of  the  term  for  which  he  had  leaded 
it   with  the  option  to  purchase,  but  con- 


tinued io  pay  rent  therefor,  the  lessor  bday 
reclaim  the  property  from  the  leuee'i^ 
trustee.  McEwen  v.  Totten  (C.  C.  A .  St!- 
Cir.),  21  Am.  B.  R.  336,  164  Fed.  837. 

182a.  In  re  O'Callaghan  (D.  C,  Mass.t. 
30  Am.  B.  R.  97 ;  Becker  Co.  v.  GUI  (C  C 
A.,  8th  Cir.),  30  Am.  B.  R.  429. 

198.  In  re  McDonald  (D.  C,  Conn.),  U 
Am.  B.  R.  797,  138  Fed.  463. 

194.  Liquid  Carbonic  Co.  v.  Quick  (C.  C 
A.,  3d  Cir.),  25  Am.  B.  R.  394,  182  Fed. 
603.  The  provision  in  the  agreement  that 
the  article  should  be  *'  leased  "  to  the  banK- 
rupt  for  a  specified  term  and  a  specified 
rental  and  that  at  the  expiration  of  tbe 
term  it  should  be  surrendered  to  the  lessor, 
are  the  indicia  of  a  bailment.  In  re  Tie 
(D.  C.  Pa.),  15  Am.  B.  R.  97,  139  Fed. 
52;  In  re  Morris  (D.  C,  Pa.),  19  Am.  B. 
R.  422,  156  Fed.  597;  In  re  Norton  (D.  C, 
Pa.),  24  Am.  B.  R.  794,  181  Fed.  901. 

Agreement  to  execute  conditional  sale 
contract. —  Where  a  creditor  delivered  cer- 
tain property  to  a  bankrupt  on  the  express 
understanding  at  the  time  of  the  delivery 
that  a  lease  conditional  sale  contract  should 
later  be  executed,  such  creditor  is  entitH 
to  reclaim   such   property  from  the  bank- 
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(4)  Payment  on  delivery  ;  stoppage  in  transit. — Goods  shipped  to  a 
person  who,  prior  to  the  shipment,  had  gone  into  bankruptcy,  may  be  stopped 
in  transit  and  reclaimed  by  the  shipper;  but  if  the  goods  have  arrived  at 
their  destination  and  the  charges  have  been  paid  by  the  receiver  in  bank- 
ruptcy, it  is  too  late  for  the  shipper  to  reclaim  the.  goods.^^  If  personal 
property  be  sold  upon  the  express  condition  that  payment  be  made  on  delivery, 
and  delivery  is  made  on  the  faith  that  the  condition  will  be  immediately 
performed,  and  payment  is  refused  upon  demand,  title  does  not  pass,  and 
the  seller  may  properly  be  permitted  to  reclaim  the  property.**'  If  a  contract 
of  sale  under  which  the  bankrupt  was  in  possession  reversed  title  in  the  vendor 
and  permitted  him  to  retake  the  property  upon  failure  of  the  vendee  to  pay 
the  puixJiase  prioe,.the  vendor  inay  reclaim  the  property,  provided,  of  course, 
the  contract  is  valid  as  against  creditors  under  the  laws  of  the  State  where 
made.^  If  the  claimant  insists  upon  a  latent  or  undisclosed  title  to  the  goods 
claimed,  in  the  possession  of  the  bankrupt^  the  burden  is  on  him  to  show  his 
title."*  All  of  such  cases  will  depend  for  their  determination  upon  principles 
already  declared  as  to  the  validity  of  contracts  for  the  conditional  sale  of 
personal  property.*^  If  delivery  is  made  without  insistence  upon  payment 
and  the  purchaser  retains  possession  without  payment  for  a  considerable  time, 
title  to  the  property  will  vest  in  the. bankrupt,  the  right  of  payment  as  a  con- 
dition precedent  having  been  waived.^"*  If  partial  payment  is  made  upon  the 
contract  the  court  may,  sa  a  condition  to  a  decree  in  reclamation  proceedings, 
direct  the  vendor  to  pay  the  trustee  of  the  bankrupt  vendee  tiie  amount  of 
such  payment,  less  the  expense  of  repossessing  and  the  cost  of  deterioration.*^ 


rupt  estate,  aa  it  is  of  no  importance  that 
the  eonditional  sale  contraet  was  signed 
by  the  bankrupt  about  six  months  alter  the 
property  was  delivered  or  that  the  sale 
was  under  a  secret  understanding  with  him, 
if  it  is  true  that  suoh  understanding  at  the 
time  of  delivery  was  that  the  property 
should  be  incumbered  by  the  conditional 
contract.  In  re  Hutchins  Ck>.  (D.  C,  N. 
Y,),  24  Am.  B.  R.  647,  179  Fed.  864. 

195.  In  re  Allen  (D.  C.  Pa.),  24  Am.  B. 
R.  574,  178  Fed.  879;  Matter  of  Johnson 
(D.  C,  Ohio),  30  Am.  B.  R.  787. 

196.  Southern  Pine  Co.  y.  Savannah 
Trust  Co.  (C.  C.  A.,  5th  Cir.),  15  Am.  B.  R. 
618,  141  Fed.  803;  In  re  Cattus  (0.  C.  A., 
2d  Cir.),  26  Am.  B.  R.  348. 

197.  Reardon  y.  Rock  Island  Plow  Co.  (0. 


C.  A.,  7th  Cir.),  22  Am.  B.  R.  26,  168  Fed. 
654;  In  re  Burke  (D.  C,  Ga.),  22  Am.  B. 
R.  69,  168  Fed.  994;  Franklin  y.  Stoughton 
Wagon  Co.  (C.  C.  A.,  8th  Cir.),  22  Am.  B. 
R.  63,  168  Fed.  857;  In  re  Agnew  (D.  C, 
Mis8.)>  23  Am.  B.  R.  360;  In  re  King  Mo- 
tor Car  Co.  (D.  C,  Mich.),  31  Am.  B.  R. 
172. 

198.  In  re  Burke  (D.  C,  Qa.),  22  Am.  B. 
R.  69,  168  Fed.  994. 

199.  See  discussion  under  sub-title 
"Property  sold  to  bankrupt  on  condition," 
aintey  pp.  1015-1017,  and  notes  thereunder. 

900.  Guarantee  Title  &  Trust  Co.  y«  First 
Nat.  Bank  (C.  C.  A.,  3d  Cir.),  26  Am.  B. 
R.  85. 

800a.  In  re  Hooven-Owens-Rentschler  Co. 
(C.  C.  A.,  6th  dr.),  28  Am.  B.  R.  135. 
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(5)  Peoof  of  identity  ;  practios. —  Identity  is  the  sine  qtui  non  of  the 
right  of  possession.  Proof  of  it  is  insisted  on  even  in  the  far  less  important 
proceeding  when  a  consignor  creditor  claims  goods  in  the  hands  of  the  trustee. 
The  court  whose  right  to  possession  is  questioned  can^  it  is  thought,  nay,  in 
&e  interest  of  that  pro-rating  which  the  bankruptcy  law  commands,  should, 
insist  on  txhe  claimant  establishing  identity  by  proof  in  open  court,  with 
right  to  cross-examination  by  the  adverse  party,  before  yielding  that  which 
in  bankruptcy  cases  is  often  more  than  '^  nine  points  of  the  law."  This  prac- 
tice is  outlined  in  the  case  cited  in  the  foot-note. ^^^  In  such  proceedings 
it  is  only  recovery  of  the  identified  articles  whi<^  may  be  had;  as  to  the 
at  tides  which  have  been  sold  or  disposed  of  by  the  bankrupt,  the  vendor  is 
left  to  his  remedy  as  a  general  creditor.*^^  The  practice  \2^  been  to  refer  a 
petition  for  reclamation  to  a  special  master  and  not  to  the  referee  in  bank- 
ruptcy, although  the  referee  may  have  jurisdiction  of  such  proceedings.  This 
practice  of  reference  to  a  special  master  should  be  followed  until  the  Supremo 
Court  especially  rules  that  a  reference  may  be  made  to  the  referee.^ 

h.  Bights  of  action.-^ Under  subdivision  6  aU  '^rights  of  actions  ariaing 
upon  contracts  or  from  the  unlawful  taking  or  detention  of ,  or  injury  to,"  the 
bankrupt's  property  pass  to  the  trustee.  This  eubdivision  is  declaratory  of 
the  law.  Causes  of  action  for  personal  injuries,  sueh  ae  assault  and  battery, 
slander,  seduction,  and  the  like,  are  not  usually  asttgnable.^  Where  the  suit 
ici  to  recover  usurious  interest  paid  by  the  bankrupt,**  and  money  lost  in 


801.  In  re  Coleman  v.  Sherman  (Rel.,  N. 
Y.),  8  Am.  B.  R.  763. 

SOS.  In  re  Eliowich  (D.  C,  N.  Y.),  17 
Am.  B.  R.  419,  148  Fed.  464. 

203.  In  re  Tracy  (C.  C.  A.,  2d  Cir.),  24 
Am.  B.  R.  539,  179  Fed.  366. 

204.  Noonan  v.  Orton,  12  N.  B.  R.  405; 
Beckham  t.  Drake,  8  Mees.  &  W.  845:  How- 
ard V.  Crowther,  8  Mees.  &  W.  601 ;  Brewer 
V.  Dew,   11  Mees.  &  W.  625. 

Cause  of  action  for  injury  to  person  or 
reputation. —  Under  clause  six  of  this  sec- 
tion a  trustee  in  bankruptcy  cannot  be  sub- 
stituted as  pla/intiff  and  continue  the  prose- 
cution in  a  suit  to  recover  damac^es  for  libel 
which  had  been  commenced  by  the  bankrupt 
prior  to  his  bankruptcy,  although  the  in- 
juries to  the  bankrupt  resulting  from  such 
libel  may  have  been  the  cause  of  his  bank- 
ruptcy. Epstein  v.  Handverker  (Sup.  Ct., 
Okl.).  26  Am.  B.  R.  712. 

205.  Tiffany  v.  Boatmen's  Sav.  Inst.,  18 
Wall.  375 ;  Moore  v.  Jones,  23  Vt.  739. 

Recovery  of  usury. —  In  Wheelock  v.  Lee, 
64  N.  Y.  242,  the  trustee  in  bankruptcy  was 
held  to  have  the  rght  to  recover  money 
exacted  usuriously,  but  the  court  based  its 
decision  upon  the  fact  that  independent  of 


the  statutory  right  of  recovery  there  existed 
a  right  to  recover  upon  principles  of  Uie 
common  law.  In  the  case  of  Wright  t. 
First  Nat.  Bank  of  Greensburg,  18  N.  B.  B. 
87,  Fed.  Cas.  18,078,  it  was  held  that  the 
right  of  action  giv«n  by  the  banldng  act 
of  the  United  States  to  recover  back  usu- 
rious interest  was  a  claim  or  debt  peasiag 
to  the  assignee  in  bankrupt^;  that  while 
the  right  of  action  given  by  that  act  was 
flnal,  yet  the  exacting  of  the  usurious  in- 
terest was  in  its  nature  an  injury  to  the 
property  rights  of  the  bankrupt,  and  that 
the  sections  of  the  bankrupt  law  must  be 
construed  as  giving  the  trustee  the  right  to 
sue  for  and  recover  such  usurious  interest. 
But  in  Bromley  v.  Smith,  Fed,  Cas.  1,922, 
5  N.  B.  R.  152'  2  Biss.  511,  and  in  Nichols 
V.  Bellows,  22  Vt.  681,  both  commented  upon 
in  Wright  v.  First  Nat.  Bank  of  Greens- 
burg,  the  right  of  a  trustee  in  bankruptcy 
to  recover  usurious  interest  was  denied  upon 
the  ground  that  the  right  given  by  the  stat- 
ute was  in  the  nature  of  a  right  to  redress 
a  personal  injury  done,  to  the  borrower  him- 
self, and  that,  like  rigtits  of  action  for 
personal  torts,  it  does  not  pass  to  the 
trustee. 
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.fpnuDg,**  and  perhaps  where  the  gravamen*  is  deceit  or  fraud ;  ^  so  long  as 
the  suit  pertains  to  the  property  of  the  bankrupt,  the  right  of  action  vests 
ill  the  trudtee.  This  subdivision  is  limited  to  rights  of  action  arising  upon 
contract  or  respecting  property  and  does  not  include  an  action  of  tort  for 
personal  injuries.**  The  cases  are  by  no  means  uniform.  The  safe  rule  is 
that  stated  in  the  text:  that  the  trustee  is  vested  with  the  bankrupt's  rights 
of  action  on  contract  and  for  the  unlawful  taking  or  detention  of  or  injury 
to  his  property.**  An  action  for  conspiracy,  whereby  the  plaintiff  was  "driven 
•out  of  business  as  a  dealer  in  lumber/'  is  an  action  in  tort  and  is  not  included 
iritbin  the  rule;  even  though  such  an  action  is  pending  at  the  time  of  the 
plaintiff's  bankruptcy,  the  right  of  action  does  not  pass  to  his  trustee.*^'^  But 
it  has  been  held  otherwise  as  to  a  right  of  action  for  injuries  causing  the 
■death  of  the  bankrupt's  son.^*  The  right  of  a  trustee  of  a  bankrupt  corpora- 
tion to  sue  on  a  contract  is  co-extensive  with  that  of  the  corporation ;  if  such 
corporation  is  a  foreign  corporation  and  because  of  failure  to  comply  with 
the  laws  of  a  State  where  it  was  transacting  business,  its  contracts  in  such 
State  are  void,  the  trustee  of  such  corporation  cannot  sue  on  such  contracts 
in  the  TVdefal  courts.*^**  The  right  of  a  bankrupt  corporation  to  sue  for  the 
recovery  of  unpaid  subscriptions  to  capital  stock  passes  to  the  trustee ;  ^  while 


t06.  Me€ch  V.  Stoner,  19  N.  Y.  26. 

a07.  Thus,  In  re  Crockett,  Fed.  Cas.  3,402^ 
2  Ben.  514,  It  was  held  that  a  suit  brought 
for  fraudulently  recommending  a  person  as 
worthy  of  trust  and  confidence  is  not  a 
claim  which  vests  as  an  asset  in  the  as- 
signee. But  in  Hyde  v.  Tufts,  45  Sup.  Ct. 
N.  Y.  56,  where  one  who  afterward  bscame 
a  bankrupt  was  induced  by  false  represen- 
tations to  engage  in  a  business  venture  in 
which,  by  reason  of  the  false  representations, 
he  incurred  great  loss,  it  was  held  that  the 
cause  of  action  for  the  fraud  vested  in  his 
assignee  in  bankruptcy. 

208.  Sfbley  v.  Nason,  22  Am.  B.  R.  712, 
IM  Mass.  126,  81  N.  E.  887,  44  L.  R.  A. 
180.  note. 

a09.  Hansen  Mercantile  Co.  v.  Wyman, 
Partridge  ft  Co.,  22  Am.  B.  R.  877,  105 
Minn,  491,  117  N.  W.  926;  In  re  Harper 
(D.  C,  N.  Y.),  23  Am.  B.  R.  918,  176  Fed. 
412;  In  re  Gay  (D.  C,  Mass.),  26  Am. 
B.  R.  Ill,  182  Fed.  260,  in  which  case  it 
was  held  that  where,  at  the  time  of  bank- 
ruptcy, an  action  of  tort  was  pending,  which 
the  bankrupts,  who  were  dealers  in  stocks 
and  bonds,  had  brought  to  recover  damages 
for  losses  resulting  from  the  purchase  of 
certain  bonds,  which  they  alleged  they  had 
been  inducpd  to  buy  by  false  representations 
materially  affecting  the  value  of  the  l>onds, 
the  bankrupt's  right  of  action  was  one 
*' arising    from    injury    of    the    bankrupt's 


property  "  so  as  to  pass  to  the  trustee  under 
clause  six  of  this  section. 

810.  Cleland  ▼.  Anderson  (Sup.  Ct., 
Nebr.),  11  Am.  B.  R.  606. 

Actions  for  conspiracy. — A  trustee  -n 
bankruptcy  cannot  maintain  an  action  in 
tort  for  conspiracy  in  assisting  a  bankrupt 
to  place  his  property  beyond  the  reach  of 
his  creditors  against  persons  who  are  al* 
leged  to  have  performed  their  acts  of  con- 
spiracy during  the  pendency  of  the  bank- 
ruptcy proceedings,  but  before  the  adjudi- 
cation therein,  where  no  allegation  is  made 
that  any  of  the  defendants  received  any 
portion  of  the  bankrupt's  estate,  and  the 
sole  result  of  the  conspiracy  is  to  turn  the 
bankrupt's  property  into  money  in  his 
hands,  for  which  he,  himself,  failed  to  ac- 
count to  the  trustee.  Friedman  v,  Meyer*, 
19  Am.  B.  R.  883,  30  Ohio  Cir.  Ct,  303. 

811.  In  re  Burnstine  (D.  C,  Mich.),  12 
Am.  B.  R.  606,  131  Fed.  828. 

211a.  Thomas  v.  Birmingham  Ry.,  L.  &  P. 
Co.  (D.  C,  Ala.),  28  Am.  B.  R.  152,  holding 
that  in  such  case,  since  the  statutory  pro- 
hibition is  directed  against  the  performance, 
as  well  as  the  making  of  the  contracts,  no 
action  can  be  maintained  upon  implied  con- 
tract or  upon  a  quantum  meruit;  nor  does 
the  fact  that  the  oontracta  had  been  per- 
formed by  bankrupt,  prevent  the  interposi- 
tion of  the  defense  of  illegality. 

212.  Allen   v.  Grant    (Sup.   Ct..  Ga.),   14 
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a'corporatiou  inay  not  ^ue  on  a  purely  personal  tort,  it  may  recover  damages 
for  a  malicious  attachment  of  corporate  property^  and  tie  right  of  actiwi 
passes  to.  the  trustee  in  bankruptcy  of  the  corporation.*^^  If  a  right  of  action 
exists  against,  the  dii'ectors  of  a  bankrupt  corporation,  and  one  of  the  three 
trustees  is  a  director,  the  remaining  trustees  inay  sue  all  the  directors.*^*  The 
statutory  right  of  a  creditor  or  stockholder  to  sue  the  directors  and  officers 
f or .  excessiv^e  indebtedness  or  other  statutory  liability  does  not  pass  as  an 
asset  to  the  trustee  in  bankruptcy  of  the  corporation ;  such  right  is  enforceable 
aa  a  secondary  security  of  the  creditors  or  stockholders  independently  of  the 
bankruptcy  proceedings."^  It  has  been  held  that  a  person  who  has  been 
adjudged  a  bankrupt  and  obtained  his  discharge  cannot  sue  upon  a  claim 
for  services  upon  a  quantum  meruit,  which  arose  prior  to  the  filing  of  his 
petition,  where  it  appears  that  he  did  not  disclose  the  existence  of  the  claim 
or  any  other  asset,  in  the  bankruptcy  proceedings,  because  of  which  no  trustee 
was  appointed.*^®     It  seems  that,  after  being  vested  in  the  trustee,  such  right-- 


Am.  B.  R.  340;  Thrall  v.  Union  Maid  To- 
bacco Co.,  22  Am.  B.  R.  287,  54  Ohio  Law 
Bull.  732;  In  re  Eureka  Furniture  Co.  (D. 
C,  Pa.),  22  Am.  B.  R.  395,  170  Fed.  485; 
Babbitt  v.  Read  (C.  C,  N.  Y.),  23  Am.  B. 
R.  254,  173  Fed.  712;  Roney  v.  Crawford 
(Sup.  Ct,  Ga.),  24  Am.  B.  R.  638. 

Under  the  Missouri  statute  the  right  of 
action  against  officers  of  a  corporation  to 
compel  payment  by  them  to  the  corpora- 
tion which  they  represent  and  to  its  ored* 
itors,  of  all  property  which  they  have  ac- 
quired to  themselves,  or  transferred  to 
others,  or  lost  or  wasted  by  any  violation 
of  their  duties  or  abuse  of  their  powers* 
is  a  right  which  vests  in  the  trustee  of 
bankruptcy  of  such  corporation,  and  which 
may  be  dealt  with,  disposed  of,  sold  or  com- 
promised  by  him  under  the  direction  of  the 
court.  In  re  Swofford  Bros.  Dry  Goods  Oo. 
(D.  C,  Miss.),  24  Am.  B.  R.  282,  180  Fed. 
549. 

Right  of  trustee  to  levy  assessment  on 
unpaid  stock  under  New  Jersey  statute.-— 
Section  21  of  the  New  Jersey  Corporation 
Act  provides  that  "  where  the  whole  capital 
of  a  corporation  shall  not  have  been  paid 
in,  and  the  capital  paid  shall  be  insufficient 
to  satisfy  its  debts  and  obligations,  each 
stockholder  shall  be  bound  to  pay  on  each 
,  share  hold  by  him  the  sum  necessary  to  com- 
'  plete  the  amount  of  such  share,  as  fixed  by 
the  charter  of  the  corporation,  or  such  pro- 
portion of  that  sum  as  shall  be  required 
to  satisfy  such  debts  and  obligations."  Sec- 
tion 22  empowers  the  directors  from  time 
t')  tiir^  to  makn  a.s-<os«mpnts  upon  the  shares 
pf  sUi-'v  Hiihs  ribfd  for,  not  exceedinjT.  in  t^ie 
Mbolo,    the    par    value   thereof.     Held,   that 


upon  the  adjudication  in  bankruptcy  of  a 
New  Jersey  corporation,  not  only  the  title 
to  its  property  vests  in  the  trustee,  but  also 
the  right  to  exercise  the  powers  of  the  di- 
rectors, under  the  statute,  to  cause  an  as- 
sessment to  be  made  on  all  its  unpaid  shares 
of  stock.  In  re  Newfoundland  Syndicate* 
(D.  C,  N.  J.),  28  Am.  B.  R.  119,  196  FedL 
443,  affd.  29  Am.  B.  R.  858. 

Under  the  law  of  Ohio,  where  a  corpora- 
tion upon  its  formation  purchases  tlie  prop- 
erty, business  and  good  will  of  a  partnership 
and  assumes  its  liabilities,  turning  over  to 
the  partners  in  oonsidexation  therefor  shares 
of  its  capital  stock,  each  partner  will  be 
regarded  as  an  original  subscriber  for  so 
much  of  the  stock  as  is  issued  to  him,  and 
credited  on  his  subscription  for  only  the 
actual  value  of  his  interest  in  the  partner- 
ship property  transferred  to  the  corporation 
in  payment  of  his  subscription,  and  the  bal- 
ance left,  after  applying  this  credit,  will  be 
deemed  a  debt  due  from  him  to  the  corpora- 
tion, and,  therefore,  corporate  assets,  recov- 
erable by  the  corporation's  trustee  in  bank- 
ruptcy in  an  ap^..  priate  suit  brought  for 
the  benefit  of  the  bankrupt  estate.  Kis- 
kadden  v.  Steinle  {C.  C.  A.,  6th  Oir.).  29 
Am.  B.  R.  346. 

213.  Hanson  Mercantile  Co.  v.  Wyman. 
Partridge  &  Co.,  22  Am.  B.  R.  877,  105 
Minn.  491,   117  N.   W.  926. 

214.  In  re  Syracuse  Paper  &  Pulp  Co. 
(D.  C,  N.  Y.),  21  Am.  B.  R.  174. 

215.  In  re  Beachy  &  Co.  (D.  C,  Wis.),  22 
Am.   B.  R.   538,   170  Fed.   825. 

216.  Rand  v.  Iowa  Central  Ry.  Co.,  13 
Am.  B.  R.  164,  96  N.  Y.  App.  Div.  413. 
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of  action  may  he  <^rfied'to  jadgment  by  the  baziLknxp.t  ^fcor  hier&wn  benefit 
after  a  composition  is  confirmed.^'  Itiias^beea  held  that  a  trusteiaiii  bank- 
rnptcy  does  not  succeed  to  the  right  whioh  a* bankrupt  hastiimd^na  SUite  law 
to  bring  an  action  for  the  partition  of  real  property  held  in  commoaa.^^* 


IV.  BUJU>ENSOM£  AND  EZSMPT  PROPERTY.    ,  . 

a.  BnrdenBome  property  and  contracts. — (1)  In  general. —  The- statute  is 
silent  respecting  burdensome  property.  The  English  laxy  goes  intonthis. sub- 
ject with  considerable  particularity,  the  trustee  there  being  given  twelTje 
months  in  which  to  elect  to  claim  or  disclaim  onerous  property.^^  The  general 
rules  phrased  into  that  law  are,  however,  doubtlesfi  also -the  law  in  .this  country. 
Thus,  it  is  well  settled  that  trustees  in  bankruptcy  are  not  bou!nd  to. accept 
property  which  is  onerous  and  unprofitable,  and  which  will  bur4en,  rather 
tiian  benefit,  the  estate.  The  doctrine  has  been  appli^  where  property  is. 
mortgaged  beyond  its  value,  in  which  case  the  court  may  direct  that  the  prop- 
erty be  released  and  surrendered  to  the  mortgagee  upon  such  conditions  as 
it  may  deem  just.*^^  The  question  is  not  one  of  jurisdiction  or  of  right,  but 
of  discretion.^  The  doctrine  has  no  application  to  property  which  the  bank- 
rupt has  concealed,  and  of  the  existence  of  which  the  trustee  has  no  knowkdge,. 
and  has  not  therefore  had  the  opportunity  to  make  an  eJection.^^ 

(2)  Executory  contracts  and  leases. —  Trustees  in  bankruptcy  are 
not  boimd  to  adopt  the  executory  contracts  an<j[  the  leases,  or  otherwise  step 
into  the  shoes  of  the  bankrupt,  if,  in  their  opinion,  it  would  be  unprofitable 
and  undesirable  to  do  so;  and  they  are  entitled  to  a  reasonable  time  to  elect 
wbether  to  accept  such  contracts  and  leases  or  to  repudiate  them.*^  In  \he 
execution  of  their  trust  they  are  confronted  at  the  outset  with  the  duty  of 
electing  whether  to  assume  an  existing'  executory  contract,  continue  its  per- 
formance, and  ultimately  dispose  of  it  for  the  benefit  of  the  estate  or  to  re- 
nounce it  and  leave  the  injured  party  to  such  legal  remedies  for  the  breach,, 
as  the  case  affords.     If  they  elect  to  assume  such  a  contract,  they  are  required 


S17.  See  Stone  v.  Morris  (8up.  Jud.  Ct. 
Mass.),  4  Am.  B.  R.  568,  57  N.  E.  1,002. 

aiS.  Hobbs  V.  Frazier  (Sup.  Ct.,  Fla.),  22 
Am.  B.  R.  684. 

Suit  by  trustee  for  partition  of  real 
estate. —  Where  a  bankrupt  had  an  undi- 
vided interest  with  others  in  land,  his  trus- 
tee in  bankruptcy  may  convey  such  interest 
to  a  purchaser  who  may  thus  become  a 
tenant  in  common  with  the  other  owners; 
but  the  trustee  is  not  a  tenant  in  common 
as  recognized  in  partition  proceedings,  but 
is  a  trustee  of  a  tenant  in  common,  and 
may  not  bring  and  maintain  a  suit  for  the* 
partition  of  real  estate  in  whch  such  tank- 
ruT't  was  tenant  in  common.  Lindsay  v. 
r.unkle   (Sup.  Ct.,  Ohio),  24  Am.  B.  U.  012. 


S19.  Eng.  Act  of  1883,  §  55,  as  amended 
by  Act  of  1890,  §13. 

220.  Equitable  Loan  &  Security  Ck>.  t. 
Moss  &  Co.  (C.  C.  A.,  6th  Oir.),  11  Am. 
B.  R.  Ill,  126  Fed.  609;  Tn  re  Jersey  Island 
Packing  Co.  (C  C.  A.,  9th  Cir.),  14  Am.  B. 
R.  689,  138  Fed.  625;  In  re  Zfehner  (D.  C.^ 
La.),  27  Anb.  B.  R.  636. 

221.  In  re  Cogley  (D.  C,  Iowa),  5  Am. 
B.  R.  731,  107  Fed.  73;  In  re  Dillard,  Fed. 
Cas.   3,912. 

222.  First  Nat.  Bank  v.  Lasater,  13  Am. 
B.  T?.  608,   ion  U.   S.    115. 

223.  United  States  Trust  Co.  v.  Wabash 
Ry..  150  U.  S.  289;  Matter  of  Otis,  101  N. 
Y.  580. 
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tc  take  it  cum  onere,  as  the  bankrupt  enjoyed  it,  subject  to  all  ite  provisions 
and  conditions^  in  the  same  plight  and  condition  that  the  bankrupt  held  it^* 
Thid  doctrine  is  frequently  applied  in  case  of  leases.***  The  trustee  takes 
title  to  a  lease  only  in  case  he  elects  to  accept  it;  the  property,  therefore,  which 
may  be  said  to  pass  immediately  to  the  trustee  is  not  the  lease  itself  but  the 
option  of  accepting  it.***  If  a  lease  is  accepted  by  the  trustee,  he  is  not  pre- 
vented from  selling  the  same  under  an  order  of  the  court,  by  a  clause  con- 
tained in  the  lease  providing  that  the  tenant  shall  not  sublet  or  assign  withont 
the  consent  of  the  landlord.****  Where  a  bankrupt  is  vendee  under  an  execu- 
tory contract  for  the  sale  of  land  the  referee  has  power  at  the  instance  of  the 
bankrupt's  creditors  to  direct  the  trustee  to  execute  a  formal  release  and 
surrender  of  the  bankrupt's  right  to  performance  of  such  contract.*" 

(3)  PfiACTiCE. —  This  is  simple.  The  trustee,  if  satisfied,  after  appraisal 
or  even  on  an  independent  investigation,  that  some  or  all  of  the  property 
which  hasi  vested  in  him  is  of  no  value  or  will  be  a  charge  on  the  estate, 
should  file  a  report  to  that  effect  and  ask  for  instruction.  The  referee  may, 
ir  is  thought,  act  without  calling  a  meeting  of  creditors  or  even  submittine: 
the  application  to  a  pending  meeting;  but  safe  practice  suggests  that  the 
creditors  be  consulted  and  their  wishes  observed.  If  the  trustee  is  instructed 
to  disclaim  the  property  as  onerous,  an  order  should  be  entered  to  that  effect. 
This  in  effect  reverts  the  title  in  the  bankrupt.***  Leases  should  be  accepted 
or  disclaimed  promptly,***  but  a  continuance  in  possession  will  not  usually  be 
construed  an  election  to  accept  the  burdens  and  obligations  of  the  lease."* 


894.  Atchison,  etc.,  Railway  Co.  v.  Hur- 
ley (C.  C.  A.,  8th  Cir.),  18  Am.  B.  R.  396, 
153  Fed.  503.  Compare  Glenny  v.  Langdon, 
98  U.  S.  20;  Sparhawk  v.  Yerkes,  142  U.  S. 
1;  In  re  Scheermann,  2  N.  B.  N.  Rep.  118, 
and  cases  cited.  See  also  '*  Supplementary 
Forms,"  post. 

The  tmatee  is  not  bonnd  to  take  prop- 
erty which  may  involve  him  in  litigation. 
Oldmixon  v.  Severance,  18  Am.  B.  R.  823, 
117  N.  Y.  App.  Ddv.  921,  104  N.  Y.  Supp. 
1042.  A  trustee  is  not  bound  to  accept  and 
complete  contracts  made  by  the  bankrupt, 
but,  if  he  undertakes  to  do  so,  he  is  sub- 
ject to  all  the  conditions  imposed  by  the 
contract  upon  the  bankrupt.  In  re  Delong 
Furniture  Co.  (D.  C,  Pa,),  26  Am.  B.  R. 
469;  In  re  Davis  (D.  C,  N.  Y.),  25  Am. 
B.  R.  1,  180  Fed.  148. 

225.  For  instance  see  Baldwin  on  Bank- 
ruptcy (8th  ed.),  pp.  281-291,  and  General 
Rule  (£ng.),  320;  also  numerous  cases  in 
this  country;  Matter  of  Frazin  &  Oppen- 
heim  (D.  C..  N.  Y.),  23  Am.  B.  R.  289, 
174  Fed.  713;  In  re  Rubel  (D.  C,  Wis.). 
21  Am.  B.  R.  506,  166  Fed.  131.  holding 
that  a  trustee  has  a  reasonable  time  after 


his  appointment  to  determine  whether  he 
will  adopt  a  lease  as  an  asset  of  the  estate, 
and  oifer  the  same  for  sale,  or  whether  he 
will  ignore  it  entirely. 

226.  Matter  of  Frazin  &  Oppenheim  C. 
U  A.,'  2d  Cir.),  24  Am.  B.  R..903,  183  Fed. 
28;  Matter  of  Roth  &  Appel  (C.  C.  A..  2d 
Cir.),  24  Am.  B.  R.  588,  181  Fed.  667;  Mat 
ter  of  Sherwoods,  Inc.  (C.  C.  A.,  2d  Cir.), 
31  Am.  B.  R.  769;  In  re  Sapinsky  (D.  C. 
Ky.),  30  Am.  B.  R.  416. 

226«.  Gazlay  v.  Williams,  210  TJ.  S.  41. 
20  Am.  B.  R.  18,  28  Sup.  Ct.  687,  52  L 
Ed.  950;  In  re  Gutman  (D.  €.,  Ga.),  28 
Am.  B.  R.  643,  holding  that  although  such 
a  lease  contains  the  ordinary  covenant 
against  subletting  or  assignment,  Its  tran§- 
fer  from  the  tenant  to  his  trustee  in  banlf- 
ruptcy,  by  operation  of  the  bankruptcy  law. 
does  not  avoid  the  lease,  but  it  mav  be  sold 
for  the  benefit  of  creditors. 

227.  Kenyon  v.  Mulert  (C.  C.  A.,  3d  Cir.). 
26  Am.  B.  R.  184. 

228.  Sesflions  v.  Romadka,  145  U.  S.  29. 

229.  Kenyon  v.  Mulert  (C.  C.  A..  3d  dr.^ 
26  Am.  B.  R.  184;  Matter  of  Sherwoiid«. 
Inc.   (C.  C.  A.,  2d  Cir.),  31  Am.  R.  R.  "69. 
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Another  method  of  disposing  of  burdensome  property  is  to  sell  it  at  a  meeting 
of  creditors  called  for  that  purpose.  This  is  often  done  at  final  meetings,  and 
sometimes  at  the  instance  of  lien  creditors,  who  thereby  get  title  without  the 
usual  delays  and  costs  attending  foreclosures  and  judicial  sales. 

b.  Exempt  property. — (l)  Isr  general. —  The  trustee  does  not  take  title 
to  property  exempt  by  the  law  of  the  State,  but,  until  the  exempt  property 
is  set  off,  has  possession.*'^  The  reference  to  exemptions  in  this  section  does 
not  show  an  intent  to  require  a  claim  for  an  exemption  to  be  made  prior  to 
adjudication."*    This  subject  has  been  fully  considered  elsewhere.*"* 

(2)  CoNPLiOT  BETWEEN  §  6  AND  §  70-A  (6). —  The  proviso  clause  in 
sxibdivision  (6)  has  already  been  often  considered  by  the  courts.  It  was 
doubtless  inserted  to  prevent  the  hardship  which  might  result  to  beneficiaries 
of  life  insurance  policies  did  the  latter  pass  to  the  insured's  trustee  absolutely. 
In  effect,  the  bankrupt  may  retain  the  advantage  which  years  of  premiums 
may  have  given  him,  provided  he  pays  or  secures  to  the  estate  the  cash  sur- 
render value  of  the  policy.***  The  practice  is  sufficiently  indicated  by  the 
vFords  of  the  statute.  But  the  question  generally  discussed  is  whether,  since 
most  of  the  States  declare  life  insurance  policies  exempt,  the  clause  here  is 
subject  t6  §  6,  or  a  limitation  on  it.  The  Supreme  Court  has  now  declared 
that  the  provisions  of  this  section  do  not  apply  to  life  insurance  policies  which 
are  exempt  under  a  State  law;  as  to  such  policies  the  State  law  must  con- 
trol regardless  of  whether  they  had  a  cash  surrender  value.***  To  policies 
which  are  so  exempt  §  6  applies ;  this  is  so  since  the  opening  clause  of  the 
section  vests  the  trustee  with  the  bankrupt's  title  except  as  to  "property 
which  is  exempt."  This  qualification  necessarily  controls  all  the  enumera- 
tions, and  therefore  excludes  exempt  property  from  all  tlie  provisions  con- 
tained in  the  respective  enumerations.     It  controls  the  proviso  as  well  as 


S30.  See  discuBsion  under  Section  Seven- 
teen of  this  work.  In  Matter  of  Frazin  & 
Oppenheim  (C.  C.  A.,  2d  Clr.),  24  Am.  B. 
R.  903,  183  Fed.  28. 

281.  McKenney  v.  Cheney  (Sup.  Ct.,  Ga.), 
11  Am.  B.  R.  54;  In  re  Oastleberry  (D.  C, 
Ga.),  16  Am.  B.  R.  169,  143  Fed.  1018;  In 
re  Sullivan  (D.  C,  Iowa),  16  Am.  B.  R.  87, 
142  Fed.  620;  In  re  Bender  (Ref.,  Ohio), 
17  Am.  B.  R.  895;  In  re  Bailey  (D,  C, 
Utah) ,  24  Am.  B.  R.  201,  176  Fed.  628. 

23S.  In  re  Fisher  (D.  C,  Va.),  15  Am. 
B.  R.  652,  142  Fed.  205. 

233.  See  in  §  6,  ante.  And  compare  K  2 
(11)  and  47 -a  (11);  also  General  Order 
XVII. 

234.  Iq  re  Moore  (D.  C,  Tenn.),  23  Am. 
B.  R.  109,  173  Fed.  679. 

235.  Holden  v.  Stratton,  14  Am.  B.  R.  94, 
198  U.  S.  202,  revg.  7  Am.  B.  R.  615,  113 


Fed.  141;  Steele  v.  Buel  (C.  C.  A.,  8th  Cir.), 
5  Am.  B.  ;R.  165^  104  Fed.  068,  revg,  3  Am. 
B.  R.  549,  98  Fed.  78.  See  also  eixplaining 
effect  of  proviso,  Hiscock  v,  Mertens,  17 
Am.  B.  R.  484,  205  U.  S.  202.  The  follow- 
ing cases  are  opposed  to  this  doctrine:  In 
re  Lange  (D.  G.,  Iowa),  1  Am.  B.  R.  189, 
91  Fed.  361;  In  re  Scheld  (0.  C.  A.,  9th 
Oir.),  5  Am.  B.  R.  102,  104  Fed.  870;  In 
re  Welling  (C.  C.  A.,  7th  Cir.),  7  Am.  B. 
R.  340,  113  Fed.  189. 

The  Tennessee  statute  which  provides 
that  life  insurance  effected  by  a  husband  on 
his  own  life  shall  inure  to  the  benefit  of  his 
widow  and  next  of  kin,  does  not  affect  the 
title  of  his  trustee  in  bankruptcy  to  the 
surrender  value;  such  statute  does  not  give 
an  exemption  to  the  bankrupt.  In  re  Moore 
(D.  C.,  Tenn.),  23  Am.  B.  R.  109,  173  Fed. 
679. 
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other,  parts  of  tbe  section  and  makes  the  life  insurance  policies  which  aru 
exempt  by  State  statute  subject  in  all  respects  to  the  provisions  of  §  6. 

-  V.  APPRAISERS  AND  APPRAISAL. 

a.  In  general. —  The  only  reference  to  appraisers  occurs  in  subsection  6. 
The  words  seem  to  require  the  appointment  of  appraisers  in  every  case.^ 
At  the  samp  time,  it  is  not  thought  that  this  is  so  far  jurisdictional  as  to  make 
defective  a  title  sold  by  a  trustee  without  appraisal.  Three  appraisers,  not 
two  or  one^  must  be  appointed.  They  must  he  disinterested ;  (Ms  excludes 
creditors  and  all  other  persons  having  an  interest  in  the  proceeding.^  The 
appointment  may  be,  in  fact^  usually  is,  made  by  the  referee.  Their  fees 
8  re  discretionary,  the  statute  being  silent,  and  are  fixed  in  some  districts  by 
general. rule,  in  others  by  order  in  each  caae.  They  are  usually  in  the  form 
of  a  per  diem,  and'  are  moderate  rather  than  large.**^  Inasmuch  as  the  ap- 
praisal is  often  the  key  to  the  administration  of  asset  cases  and  knowledge 
oi  the  percentage  of  cost  price  used  in  getting  at  values  essential  to  bidders 
and  court  alike,  one  of  the  appraisers  should  be  selected  and  serve  as  the 
•representative  of  the  referee.  Such  a  practice  will,  it  is  thou^t,  check  col 
hisive  bidding  and  iiladequate  prices  at  subsequent  sales.  It  has  been  hdil 
that  the  prevailing  colg^t  to  the  trade  should  be  adopted  as  the  aptual  value."' 
An  official  appraiser  of  a  bankrupt  estate  is,  as  a  matter  of  law,  incapable  c' 
purchasing  the  property  of  the  estate  prior  to  the  filing  of  his  appraisal" 

b.  Practice. — In  no-asset  cases  appraisers  are  not  needed,  or  often  appointed. 
In  asset  cases,  their  appointment  should  be  moved  at  the  first  meeting  of 
creditors.  Where  possible,  the  wishes  of  the  creditors  should  be  consulted 
as  to  their  choice.  The  appointment  is  evidenced  by  an  order.^^  An  oath  of 
office  must  be  taken,**^  The  appraisal  should  be  made  as  soon  as  possible : 
no  notice  to  creditors  or  parties  in  interest  is  required.     It  has  been  said  that 


r 

ase.  VeGeifiAty  of  appraisal. —  Wbile  the 
trant  of  an  appraisal  does  not  neceBBarily 
invalidate  a  sale  by  tnistee  of  properly  of 
a  bankrupt's  estate,  and  a  sale  for  a  rea- 
tonable  price  without  appraisal  may  be  con- 
firmed, yet,  if  the  price  is  wholly  inade- 
quate the  sale  will  not  be  allowed  to  stand. 
In  such  a  case,  the  purchaser  may  return 
the  property  and  recover  the  purchase  price 
with  interest.  Matter  of  Monsarrat  (D.  C, 
Hawaii K  25  Am.  B.  R.  820. 

287.  Matter  of  Columbia  Iron  Works  (D. 
C,  Mic-h.),  14  Am.  B.  R.  526.  142  Fod.  234, 
in  which  case  it  was  hold  that  the  appoint- 
ment of  an  appraiser  upon  the  suirir^Ktion 
of  a  creditor  was  not  nccpssarily  void. 

238.  In  re  Fiddler  k  Son  (T).  C.,  Pa.), 
23  Am.  B.  R.  16,  172  Fed.  632.  holdinfr  that 
the  trustee  must  justify  by  sjn^ciul  ciriMiin- 


stances  the  payment  of  more  than  $5  per 
day  as  fees  to  appraisers. 

239.  In  re  Praper  (Ref..  Col.),  8  Am.  B. 
R.  356. 

240.  Matter  of  Frazin  &  Oppenheim  (C. 
C.  A.,  2(1  Cir.),  24  Am.  B.  R.  598,  181  Fed. 
307,  holding  that  under  the  rule  of  equity 
that  no  person  can  be  permitted  to  pur- 
chase an  interest  in  property  and  hold  it 
for  his  own  benefit  where  he  has  a  duty  to 
perform  in  relation  to  such  property  whirli 
is  inconsistent  with  the  ciiaracter  of  a  pur- 
chaser on  liis  own  account  and  for  his  own 
individual  upe.  an  official  appraiser  of  a 
bankrupt  is  incapable  of  purchasing  ih<* 
property  wliich  be  has  appraised. 

241.  Form  No.  13. 

242.  Id. 
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an  appraisal  should  be  general  rather  than  special^  only  ^uch  particularity, 
being  given  as  will  be  sufficient  to  reasonably  identify  the  property  in  char- 
acter and  quantity,  and  give  a  fair  idea  of  ita  value,***  When  made,  it  ia 
reduced  to  writing,***  signed  by  the  appraisers,  and  filed  with  the  referee. 
With  it,  should  be  filed  affidavits  of  the  number  of  days  actually  spent  by  each 
appraiser;  this  for  the  guidance  of  the  referee  in  fixing  the  feee.**^ 

YI.  SALES  OF  PROPBHTT. 

a.  In  general. —  Subsection  b  also  provides  for  the  sale  by  the  trustee  of  the 
bankrupt's  real  and  personal  property.  The  subject  of  sales  is  largely  con- 
trolled either  by  rules  or  by  the  order  of  the  court  in  each  case.  Here  the 
present  law  differs  materially  from  that  of  1867.  The  latter,  especially  after 
the  amendments  of  1874,  r^ulated  sales  with  much  particularity.^  Subject 
to  the  statute  and  General  Orders  XXI  and  XXIII  interpreting  it,  the 
assignee  (trustee)  then  had  a  large  discretion  as  to  sales.  Oases  under  that 
lnw  should,  therefore,  be  cited  with  caution.  The  present  statute,  after,  in 
general  words,^*^  conferring  jurisdiction  on  courts  of  bankruptcy  to  convert 
estates  into  money  and  distribute  them,  and  charging  this  duty  on  the 
trustee,^  limits  the  latter's  -powers  by  the  words  *'  under  the  direction  of 
the  court,"  in  §  70-b,  and  then,  as  to  sales,  provides  that  the  same,  when 
practicable,  shall  be  made  subject  to  the  approval  of  the  court;  indeed,  that 
no  sale  at  less  than  75  per  cent,  of  the  appraised  value  shall  be  made  without 
such  approval.^**  Tlpon  a  true  construction  of  this  subsection,  a  sale  of  the 
bankrupt's  property  is  in  all  circumstances  subject  to  the  approval  of  the 
court  when  practicable,  and  any  sale  for  which  an  approval  was  unqujestion- 
ably  practicable,  conveys  no  title  until  it  is  confirmed,  and  a  setting  aside 
of  the  sale  is  equivalent  to  a  refusal  to  confirm.^^     The  sale  must  be  fairly 


248.  In  re  Gordon  Supply,  etc.,  Co.   (D. 
C,  Pa.),  13  Am.  B.  R.  352,  133  Fed.  798. 
844.  Form  No.  13. 

245.  See  generally  1  N.  B.  N.  179,  and 
Rule  13,  Erie  Co.  (K  Y.)  District  in  1 
N.  B.  N.  114.  Compare  also  In  re  Grimes 
(D.  C,  N.  Car.),  2  Am.  B.  R.  730,  96  Fed. 
529;  In  re  Jamieson  (Ref.,  R.  I.),  6  Am. 
B.  R.  601. 

246.  See  "Analogous  Proviaions  **  at  head 
of  this  section. 

Act  March  3,  1893,  proyiding  that  all 
sales  of  real  estate  or  any  interest  in  land, 
made  under  any  order  or  decree  of  any 
United  States  court,  shall  be  upon  the  prop- 
erty itself  or  at  the  court  liouse  of  the 
county  in  which  it  is  situated  and  upon  at 
least  four  weeks*  nolice  By  publication,  has 


no  application  to  sales  in  bankruptcy.  In 
re  La  France  Copper  Co.  (D.  C,  Mont.),  30 
Am.  B.  R.  381. 

247.  Bankr.  Act,  §  2  (7). 

248.  Bankr.  Act,  ^  47-a  (2). 

249.  Matter  of  Monsarrat  (D.  C,  Ha- 
waii) ,  25  Am.  B.  R.  820. 

250.  In  re  Shea  (C.  C.  A.,  Ist  Cir.),  11 
Am.  B.  R.  207,  123  Fed.  153;  s.  c.,  10  Am. 
B.  R.  481,  122  Fed.  743. 

Validity  of  private  sale.^A  sale  of  bank- 
rupt's property  at  private  sale  by  trustee 
without  appraisal  and  without  t]ie  order  of 
the  court,  and  which  has  not  been  approved 
by  the  court,  vests  no  title  in  the  buyer. 
Matter  of  Monsarrat  (D.  C,  Hawaii),  25 
Am.  B.  R.  815. 
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ccndticted  without  discrimination  as  against  any  bidder;  all  persons  who^ 
dn  good  faith  and  with  capacity  to  comply  with  the  terms  of  the  sale,  were 
present  at  the  sale  may  make  offers  or  bids ;  the  person  who  proposes  to  pay 
greatest  amount  is  entitled  to  have  his  bid  or  offer  accepted  and  reported 
to  the  court,  upon  complying  with  the  terms  of  the  sale.*^^  When  the  sale 
i?  completed  by  the  acceptance  of  the  bid  and  a  partial  performance  by  the 
trustee  it  becomes  a  contract,  and  the  bidder  cannot  irisist  before  confirmation 
that  the  money  paid  be  retumed.^^^  The  confirmation  i^  a  matter  of  dis- 
CT'etion;  it  should  not  be  refused  where  the  sale  was  properly  conducted, 
although  one  of  the  bidders,  upon  a  hearing  of  the  objections  to  confirmation, 
offers  considerably  more  than  the  amount  for  which  the  property  was  sold5'^ 
If  a  creditor  is  present  at  the  sale  and  bids  on  the  property  sold,  he  cannot 
afterward  complain  that  he  received  no  notice  of  the  sale.^^  If  a  bidder  has 
•received  every  reasonable  opportunity  to  submit  a  bid  in  competition  with 
other  bidders,  his  objection  to  con-firmation  of  a  sale  to  a  bidder  who,  subse- 
quent to  the  time  set  for  submitting  bids,  offered  a  higher  bid,  which  th( 
former  bidder  refused  to  raise,  should  not  be  sustained.^^^  This  subsection 
and  the  one  that  follows  are,  other  than  those  in  §  58-a  (4),  the  only  words 
of  the  present  statute  having  to  do  with  the  reduction  of  a  bankrupt's  propertv 
into  money.  Thus,  the  only  statutory  check  on  absolute  discretion  is  that 
creditors  are  entitled  to  notice  of  all  proposed  sales.  This  latter  restriction 
is,  as  we  have  seen,  unfortunate.  The  subject  is,  however,  one  of  practice 
rather  than  law.  This  is  recognized  in  General  Order  XVIII  and  thp 
numerous  special  rules  regulating  sales  in  the  different  districts. 

b.  Illustrative  oases. —  Under  the  present  law,  the  following  doctrines  hav 
been  laid  down :  A  referee  has  power  to  order  and  confirm  a  sale;  **  but  nor 
before  the  adjudication.^  Only  perishable  property  should  be  sold  before 
the  latter  time,  even  by  the  court,*^^  though,  if  ordered,  the  trustee,  when 
appointed,  may  doubtless  be  directed  to  ratify  a  receiver's  sale,  and  thn-; 


(• 


S60a.  Duty  of  trustee  to  accept  bids. — 
In  the  absence  of  any  controlling  reason  to 
the  contrary,  such  as  fraud  or  manifest  in- 
ability to  comply  with  the  terms  of  the 
sale,  the  trustee  is  bound  to  accept  all  bids 
made  at  a  public  sale  of  a  bankrupt's  real 
estate  and  to  report  the  same  to  the  court; 
and  he  has  no  right  to  demand  of  a  bidder 
that  he.  disclose  the  names  of  the  persons 
for  wliom  \e  is  acting.  Coal  City  House 
Furnishing  Co.  v.  Hogue  (C.  C.  A.,  4th 
Cir.),  28  Am.  B.  R.  258. 

S50b.  In  re  Lane  Lumber  Co.  (C.  C.  A., 
9th  Cir.K  31   Am.  B.  R.   148. 

S61.  Matter  of  Mitchell  (Ref.,  Mass.),  15 
Am.  B.  R.  735. ' 

858.  In  re  Caldwell   (D.  C,  Ga.),  24  Am. 

B.  n.  45):>.  ITS  FihI.  :]77. 


a58a.  In  re  Chandler  (C.  C.  A.,  7th  CirJ, 
28  Am.  B.  R.  89. 

853.  In  re  Matthews  (D.  C,  Ark.),  8  Am. 
B.  R.  96,  109  Fed.  603 ;  In  re  Fisher  &  Co. 
(D.  C,  N.  J.),  14  Am.  B.  R.  366,  135  Fed. 
223. 

854.  In  re  Styer  (D.  C,  Pa.),  3  Am.  B. 
R.  424,  98  Fed.  290.  Compare  In  re  Kelly 
Dry  Goods  Co.  (D.  C,  Wis.),  4  Am.  B.  R. 
528,  102  Fed.  747. 

855.  In  re  Kelly  Dry  Goods  Co.  (D.  C. 
Wis.).  4  Am.  B.  r1  528,  102  Fed.  747. 

Sales  by  receivers  in  bankruptcy  are  jus- 
tified only  when  property  is  perishable  or 
is  rapidly  depreciating  in  value  on  the 
falling  market  or  for  other  reasons.  Tn  re 
Desrochers  (D.  C,  N.  Y.),  25  Am.  B.  R. 
703,  183  Fed.  991. 
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perfect  the  purchaser's  title.  A  contingent  interest  in  an  e&tate  may  be  sold 
under  certain  circumstances,  there  being  some  foundation  in  fact  upon  which 
the  trustc-e's  claim  to  such  interest  is  based.**^*  Sales  regularly  and  fairly 
iiiade  will  not,  as  a  rule,  be  disturbed  on  the  ground  of  mere  inadequacy  of 
price,  unless  for  fraud  or  the  stifling  of  bids,  or  the  like.**^  An  error  as  to  the 
basis  of  value,  made  in  the  trustee's  circular  inviting  bids,  will  not  warrant 
rt  resale,  where  the  purchaser  had  opportunity  to  ascertain  the  value,  inde- 
pendently of  the  circular.^  Where  a  sale  of  a  lease  was  made  by  a  trustee 
iind  the  purchaser  knew  that  a  question  had  arisen  as  to  the  validity  of  the 
title  and  the  right  of  the  trustee  to  sell,  and  the  trustee  stated  at  the  sale  that 
lie  assumed  no  personal  responsibility  and  did  not  warrant  the  lease  or  its 
saleability,  such  sale  will  not  be  set  aside  after  it  appears  that  the  value  was 
less  than  he  supposed.*^**  A  sale  of  the  bankrupt's  equity  of  redemption  in 
certain  Teal  estate  will  be  set  aside  where  the  trustee  failed  to  give  notice 
of  the  sale  to  an  intending  bidder,  according  to  promise,  and  the  petitioner 
filed  an  agreement  to  bid  three  times  the  amount  bid  at  the  first  sale.*** 
Confirmation  of  a  sale  will  depend  upon  the  sufficiency  of  notice  and  a  com- 
pliance with  proper  requirements  as  to  the  conduct  of  the  sale  in  respect  to 
the  treatment  of  bidders,  and  honesty  and  fair  dealing.^  Where  a  trustee 
himself  is  a  purchaser,  and  the  land  subsequent  to  the  sale  increases  in  value, 
the  sale  diould  be  set  aside  and  r&old,  compensation  to  be  made  to  the  trustee 
for  the  price  paid  by  him  for  the  land  and  for  the  cost  of  improvements 


256.  In  re  Gutterson  (D.  C,  Mass.),  14 
Am.  B.  R;  495,  186  Fed.  698. 

857.  In  re  Thompson  (Bef.,  Pa.),  2  Am. 
B.  R.  216;  In  re  Groves,  2  N.  B.  N.  Rep. 
30;  In  re  Ethier  (D.  C,  Wis.),  9  Am.  B.  R. 
160,  118  Fed.  107;  Stnrgis  v.  Corbin  (C.  C. 
A.,  4th  Cir.),  15  Am.  B.  R.  543,  141  Fed. 
1,  72  C.  C.  A.  179.  Compare  In  re  Finday 
Bros.  (D.  C,  K  Y.)^  4  Am.  B.  R.  745,  104 
Fed.  675,  for  case  where  application  was 
made  to  set  aside  unfair  sale  made  by  a 
general  assignee  before  bankruptcy. 

858.  Owens  v.  Bruce  (C.  C.  A.,  4th  Cir.), 
6  Am.  B.  R.  322,  109  Fed.  72;  In  re  Fisher 
( D.  C,  N.  J. ) ,  17  Am.  B.  R.  404,  148  Fed. 

907,  holding  that  where  a  resale  is  had, 
the  expenses  should  be  paid  out  of  the  es- 
tate. 

868a.  Matter  of  Frazin  and  Oppenheim 
(C.  C.  A.,  2d  Cir.),  29  Am.  B.  R.  212. 

.859.  In  re  Shea  (D.  C,  Mass.),  10  Am. 
B.  R.  481,  122  Fed.  742.  Compare  In  re 
Belden  (D.  C,  N.  Y.),  9  Am.  B.  R.  679, 
120  Fed.  524,  where  the  court  refused  to 
<Bet  aside  a  sale  of  the  bankrupt's  interest 
in  his  father's  estate,  on  the  motion  of  one 


who  has  no  interest  in  the  matter  except 
a  desire  to  beccnae  a  bidder  and  purchaser 
at  a  higher  figure,  especially  where  all  the 
creditors  oppose  the  motion,  and  protest  in 
writing  against  a  resale. 

880.  ConfirmAtioii  of  sale.^  While  a  sale 
of  the  assets  of  a  bankrupt's  estate  at  pub- 
lic auction  is  subject  in  all  things  to  the 
confirmation  of  the  court,  that  eonflrmation 
must  depend  upon  the  sufficiency  of  the 
notice,  the  complying  with  all  the  neces- 
sary or  proper  requirements  in  holding  the 
sale,  honesty  and  fair  dealing  and  a  proper 
treatment  of  the  bidder  in  considering  his 
right  after  the  property  is  knocked  down 
to  him,  which  generally  iuTolves  merely 
the  possibility  of  his  completing  the  pur- 
chase and  of  the  adequacy  of  his  bid.  In 
re  Kronrot  (D.  C,  N.  Y.'),  25  Am.  B.  R. 
738,  183  Fed.  653.  See  also  Sturgise  v. 
Corbin  (C.  C.  A.,  4th  Cir.),  15  Am.  B.  R. 
543,  41  Fed.  1.  As  to  notice  of  application 
to  confirm,  see  In  re  Nevada-Utah  Mines 
and  Smelters  Corporation   (D.  C,  N.  Y,), 

28  Am.  B.  R.  409,  affd.  (C.  C.  A.,  2d, Cir.), 

29  Am.  B.  R.  754. 
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made  thereon.^^  The  question  whether  the  State  has  the  title  to  lands  under 
v/ater,  sold  by  the  trustee  in  bankruptcy  as  part  of  the  bankrupt's  estate, 
should  be  determined  by  suit  in  a  proper  court  and  cannot  be  decided  upon 
affidavits.***  Cases  where  property  has  been  sold  subject  to  or  clear  of  liens 
are  collated  in  a  subsequent  paragraph. 

c.  General  Order  XVIII. — This  has  been  considered  elsewhere.*"  It  limib 
the  discretion  of  the  district  and  the  refe»*ee  courts.  Its  third  paragraph 
applies  the  same  rules  to  perishable  property  as  were  stated  in  the  statute 
under  the  former  law;  ^  and  the  cases  then  decided  are  thought  still  applic- 
able ;  those  under  the  present  law  are  considered  elsewhere.^  Its  first  para- 
graph compels  sales  at  public  auction,  unless  otherwise  ordered  by  the  court,^*^ 
The  term  *^  perishable  property  "  includes  property  which  may  deteriorate  in 
value  and  price  if  not  sold  at  a  certain  time,  as  well  as  property  which  deter- 
iorates physically.**'^**  The  second  paragraph  is  by  far  the  most  important- 
In  seeming  to  dispense  with  notice  to  creditors,  it  is  of  doubtful  validity,  yet, 
as  a  way  out  of  many  an  awkward  situation,  it  is  very  generally  availed  of 
where  the  interests  of  creditors  will  be  best  subserved  by  an  immediate  sale 
at  a  specified  bid.  By  its  means,  much  larger  prices  are  often  obtained  than 
could  be  at  public  auction.  At  the  same  time,  in  the  face  of  the  mandatory- 
provision  of  §  58-a  (4),  this  rule  will  be  C{|ptiously  applied,  and  only  where 
the  moving  papers  show  clearly  either  a  necessity  for  immediate  sale  or  a 
fair  and  adequate  offer.***" 

d.  Sales  of  incumbered  property. —  Sales  free  of  incumbrances  were  author- 
ized by  the  statute  of  1867.*^*  The  present  law  has  no  such  provision.  This> 
Las  cast  doubt  on  the  power  of  the  court  to  authorize  such  a  sale.  The  cases 
are  quite  uniform,  however,  in  declaring  that  such  sales  can  })e  authorized, 
and  by  the  referee**'  as  well  as  by  the  judge.**®     But  they  ahottid  not  be 


Ml.  In  r€  Hawley  (D.  C,  Iowa),  9  Am. 
B.  R.  61,  117  Feci.  364. 

868.  Matter  of  WiUiams  v.  Bailey  (D.  C, 
N.  Y.),  19  Am.  B.  R.  470,  156  Fed.  691. 

863.  See  diacUBsion  under  bection  Fifty- 
eight  of  this  work. 

864.  Act  of  1867,  fi  26,  R.  S.,  §  5065. 

865.  See  diecussion  under  Section  Fifty- 
eight  of  this  work. 

866a.  Public  sale.^A  sale  of  bankrupt's 
assets  is  not  a  public  sale,  when  it  is  made 
at  a  meeting  advertised  by  a  notice  ad- 
dressed only  to  "  creditors,  stockholders  and 
other  parties  in  Interest,"  wherein  tlie  meet- 
ing to  be  held  was  stated  to  be  a  meeting  of 
such  persons,  since  the  essential  feature  of 
a  public  sale  is  lacking,  viz.,  that  tlie  public 
be  invited  to  attend  and  bid..  In  re  Nevada- 
Utah  Mines  &  Smelters  Corporation  (C.  C. 
A..  2d  Cir.),  29  Am.  B.  R.  7j4,  affg.  28  Am. 
B.  R.  409. 


865b.  Matter  of  Pedlow  (G.  G.  A.,  2d 
Cir.),  31  Am.  B.  R.  761. 

866c.  Facta  justifying  sale  of  entire  plant 
—  Where  prior  to  adjudication,  of  the  entire 
plant  of  an  alleged  bankrupt  corporation,  a 
bid  of  75  per  cent,  of  the  appraised  value- 
having  been  received  therefor,  but  one-tenth 
in  amount  of  the  stockholders  objecting  and 
of  the  creditors  all  but  one- twelfth  or  less 
in  value  either  openly  advocating  the  sale 
or  by  silence,  acquiescing  therein,  a  sale  at 
private  sale  is  justified.  In  re  Peerless 
Finishing  Company  (D.  C.,  N.  Y.),  28  Am. 

B.  R.  429. 

866.  Act  of  1867,  §  20,  R.  S.,  S  5075. 

267.  As  to  sale  free  of  liens  bv  order  of 
referee,  see  In  re  Waterloo  Organ  Co.  (D. 

C,  X.  Y.),  9  Am.  B.  R.  427,  IIS  Fed.  904. 

268.  In  re  Pittolkow  (D.  C,  Wis.),  1  Am. 
B.  H.  472,  92  Fed.  901;  In  re  Etlieridge 
Furniture  Co.    (D.  C.,  Ky.),  1  Am.  B.  R. 
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ordered  where  it  does  not  appear  that  they  will  be  to  the  advantage  of  the 
bankrupt's  estate,"*  as  where  there  is  no  equity  of  redemption,  or  a  State 
court  has  already  been  invoked  to  foreclose  the  lien.^^  'An  order  merely 
directing  the  sale  of  property,  without  mentioning  liens,  will  be  taken  as  a 
sale  subject  to  auy  existing  liens."^  A  court  of  bankruptcy  has  jurisdiction 
ta  order  a  sale  of  the  property  of  a  bankrupt  upon  which  a  lien  is  asserted, 
without  first  determining  either  the  validity  or  amount  of  the  lien."*  A  sale 
of  assets  may  be  directed  free  of  liens  without  regard  to  the  objectons  of 
lienors,*'^  provided  such  liens  are  amply  protected  by  being  transferred  to 
the  proceeds  of  the  sale.^     Provisions  should  be  made  for  the  protection  of ' 


112,  92  Fed.  329:  In  re  Worland  (D.  C, 
Iowa),  1  An.  B.  R.  450,  »2  Fed.  893;  In 
re  Sanborn  (D.  C,  Vt.),  3  Am.  B.  R.  54, 
96  Fed.  507;  In  re  Southern,  etc.,  Co.  v. 
Benbow  (D.  C,  K  Car.),  3  Am.  B.  R.  9, 
96  Fed.  514;  Matter  of  New  Bngland  Piano 
Co.  (C.  C.  A.,  l8t  Cir.),  9  Am.  B.  R.  767, 
122  Fed.  937;  In  re  Keet  (D.  C,  Pa.),  11 
Am.  B.  R.  117,  128  Fed.  651;  In  re  Shoe  ft 
Leather  Reporter  (C.  C.  A.,  Ist  dr.),  12 
Am.  B.  R.  248,  129  Fed.  588;  In  re  Prince 
&  Walter  (D.  C,  Pa.),  12  Am.  B.  R.  675, 
131  Fed.  546.  See  also  In  re  Barber  (D.  C, 
Minn.),  3  Am.  B.  R.  306,  97  Fed.  547;  In 
re  Utt  (C.  C.  A.,  7th  Cir.),  5  Am.  B.  R. 
383,  105  Fed.  754;  In  re  KeBer  (D.  C, 
Iowa),  6  Am.  B.  R.  351,  109  Fed.  i31.  See 
In  re  Wilka  (D.  C,  Iowa),  12  Am.  B.  R. 
727,  131  Fed.  1004,  where  it  was  held  that 
a  referee  may  order  personal  property  to  be 
sold  free  of  liens,  upon  notice  to  lienors, 
although  the  property,  and  a  creditor  hav- 
ing a  mortgage  thereon,  are  without  the 
territorial  jurisdiction  of  the  court;  In  re 
Zehner  (D.  C,  La.),  27  Am.  B.  R.  538;  In 
re  Freedman  (D.  C.^Pa.),  31  Am.  B.  R.  53. 

268.  In  re  Styer  (D.  C,  Pa.),  3  Am.  B. 
R.  424,  98  Fed.  290;  In  re  Shaeffer,  5  Am. 
B.  R.  248,  105  Fed.  352;  In  re  Goldsmith 
(D.  C,  Tex.),  9  Am.  B.  R.  419,  118  Fed. 
763;  In  re  Alden  (Ref.,  Ohio),  16  Am.  B.  R. 
362;  In  re  Holmes.Lumber  Co.  (D.  C,  Ala.), 
26  Am.  B.  R.  119. 

Free  of  lien  of  mortgage;  when  not  justi- 
fied.—  Property  of  a  bankrupt,  incumbered 
by  mortgage  liens  given  in  good  faith  and 
duly  recorded  more  than  four  months  be- 
fore the  filing  of  the  petition  in  bankruptcy, 
which,  by  virtue  of  section  67-d  of  the  bank- 
ruptcy act,  are  not  affected  by  the  act, 
should  not  be  ordered  sold  free  of  such  liens 
unless  it  appears  that  such  liens  will  not 
be  affected  bv  the  sale  and  that  the  bank- 
rupt   estate  will  be  benefited   thereby.     In 


re  Foster  (D.  C,  Vt.),  25  Am.  B.  R.  96, 
181  Fed.  708;  Matter  of  Huggins  (C.  C.  A.. 
8th  Cir.),  24  Am.  B.  R.  715,  179  Fed.  49o! 
When  sale  free  from  liens  not  ordered. — 
The  holder  and  legal  owner  of  bonds  secured 
by  a  mortgage  on  thie  real  estate  and  ma- 
chinery of  a  bankrupt  corporation  should, 
if  such  obligations  are  legal,  be  permitted 
to  use  them  in  the  purchase  of  the  property 
at  a  sale  thereof;  and  where  it  appears  that 
the  holder  of  such  bonds  has  brought  suit 
in  a  State  court  to  foreclose  the  mortgage, 
wherein  the  ownership  and  validity  of  the 
bonds  and  mortgage  are  being  contested  by^ 
bankrupt's  trustee,  so  that  its  right  to  so 
use  them  depends  on  the  result  of  the  fore- 
closure suit,  and  it  further  appears  that  the 
mortgaged  property  will  not  bring  enough 
to  pay 'the  bonds,  a  sale  of  such  property 
free  from  liens  will  not  be  ordered.  In  re 
•Fayetteville  Wagon-Wood  A  Lumber  Co. 
(D.  C,  Ark.),  28  Am.  B.  R.  307.  A  trustee 
in  bankruptcy  may  be  authorized  to  sell 
mortgaged  property  of  the  bankrupt  free 
from  liens,  if  there  are  reasonable  grounds 
for  believing  that  more  can  be  realized  from 
such  sale  than  the  amount  of  the  incum- 
brance. In  re  Brown  &  Company  (C.  C.  A., 
8th  Cir.),  28  Am.  B.  R.  336. 

270.  Compare  In  re  Gerdes  (D.  C,  Ohio), 
4  Am.  B.  R.  346,  102  Fed.  318. 

271.  In  re  Platteville  Foundry  A  Machine 
Co.  (D.  C,  Wis.),  17  Am.  B.  R.  291,  14T 
Fed.  828. 

272.  In  re  Littlefield  (C.  C.  A.,  Ist  Cir.), 
19  Am.  B.  R.  18,  155  Fed.  838. 

272a.  But  see  Matter  of  Fite  (D.  C,  Pa..), 
31  Am.  B.  R.  308,  holding  that  in  Pennsyl- 
vania a  trustee  in  bankruptcy  should  not  be 
ordered  to  sell  a  bankrupt's  real  property 
so  as  to  divest  or  in  any  way  affect  the  lien 
of  a  first  mortgage  without  the  consent  of 
the  mortpa^ee. 


^ 
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the  rightfi  of  the  several  lien  creditora  in  the  fund  derived  from  the  sak,  and 
such  creditors  may  prosecute  their  claims  to  preference  against  such  fund, 
even  if  they  did  not  file  exceptions  to  the  return  of  sale.'"*  The  property 
being  sold  free  of  all  liens,  the  court  having  lawful  custody  of  the  propeny 
to  which  liens  attached  may  determine  the  relative  priorities  of  conflicting 
claims  to  the  fund  realized  from  the  sale."*  Where  the  trustee  is  directed 
to  S15II  real  property  free  of  incumbrances,  taxes  which  became  a  lien  subse- 
quent to  the  order  directing  the  sale  may  not  be  paid  out  of  the  proceeds  of 
the  sale."**  Where  a  trustee  sells  mortgaged  property  of  the  bankrupt  free 
of  the  mortgage,  and  the  proceeds  thereof  are  sufficient  for  that  purpose,  the 
mortgagee  is  entitled  to  the  payment  of  the  interest  upon  his  mortgage  debt 
as  well  as  the  principal,  out  of  the  proceeds  in  accordance  with  the  terms  of 
the  note  and  mortgage."'     The  proceeds  «tand  in  place  of  the  propwty  mort- 


S78.  Matter  of  The  American  Architects' 
Tube  Co.  (C.  C.  A.,  6th  Cir.),  25  Am.  B.  B. 
651|  184  Fed.  694,  in  whioh  the  text  is 
quoted  with  approval.. 

974.  Carroll  k  Bro.  Co.  v.  Young  (C.  C. 
A..  3d  Cir.),  9  Am.  B.  R.  643,  119  Fed.  676. 
Compare  Chauncey  v.  Dyke  Bros.  (C.  C. 
A.,  8th  Cir.),  9  Am.  B.  R.  444,  119  Fed.  1; 
In  rQ  Goldamith  (D.  C,  Tex.)*  9  Am.  B.  R. 
419,  118  Fed.  763;  In  re  Shoe  &  Leather 
Reporter  (C.  C.  A.,  Ist  Cir.),  12  Am.  B.  R- 
248,  129  Fed.  688;  In  ro  Prince  &  Walter 
(D.  C,  Minn.),  12  Am.  B.  R.  675,  131  Fed. 
646;  In  re  Saxton  Furnace  Co.  (D.  C.,  Pa.), 
14  Am.  B.  R.  483,  136  Fed.  697;  In  rt  Forse 
&  Roeeboom  (D.  C,  N.  Y.),  26  Am.  B.  R. 
134,  182  Fed.  212.  As  to  right  of  judgment 
creditor,  whose  judgment  ia  unaffected  Oy 
the  bankruptcy,  to  have  his  lien  satiafied 
out  of  the  proceeds  of  the  sale,  see  In  re 
Vastbinder  (D.  C,  Pa.),  13  Am.  B.  R.  148, 
132  Fed.  718. 

Bankrupt's  remainder  interest  in  real 
property. — A  court  of  bankruptcy  has 
power,  by  virtue  of  section  2  of  the  bank- 
ruptcy act,  to  sell  a  bankrupt's  remainder 
interest  in  real  estate  and  pay  off  a  judg- 
ment or  mortgage  lien  on  said  interest,  if 
the  proceeds  be  sufficient  for  that  purpose, 
80  as  to  preserve  the  equity  in  the  property 
for  the  benefit  of  general  creditors,  but  the 
lien  and  all  rights  accruing  therefrom  must 
be  respected  by  the  court.  In  re  Arden  (D. 
C,  X.  Y.),  26  Am.  B.  R.  684. 

Exercise  of  equity  power  to  protect  lien 
holders. —  In  the  case  of  McKay  v.  Ha  mill 
(C.  C.  A.,  3d  Cir.),  26  Am.  B.  R.  164,  the 
court  said:  "Undoubtedly,  the  jjeneral 
rule  ift  that  the  property  of  the  bankrupt 
is  taken  bv  the  trustee  in  the  situation  in 


which  it  was  held  by  the  bankrupt,  and  tbat 
any  disposition  of  said  property  made  by 
the  trustee  must  be  made  with  reference 
to  the  superior  rights  of  lien  holders  when 
l^jrally  ascertained.  But  the  court  6f  bank- 
ruptcy, in  the  exerciae  of  its  equitable  pow- 
ers, in  selling  and  disposing  of  t^.  pro- 
ceeds of  the  bankrupt's  estate^  will  take 
care  of  and  protect  the  legal  and  equitable 
interests  of  third  pafties  attaching  thereto. 
It  is  true»  that  ordinarily  a  sale  made  with- 
out any  specific  reference  to  liens  on  the 
property  to  be  sold  will  be  considered  a  s&le 
subject  to  such  liens.  So  a  direction  to  sell 
free  from  specific  liens  will  be  considered 
ordinarily  subject  to  a  superior  lien  not 
mentioned.  But  it  does  not  follow  that  in 
case  of  a  direction  to  sell  iree  from  first 
or  superior  liens,  without  mentioning  in- 
ferior liens,  the  latter  would  not  be  also 
protected  in  accordance  with  the  ordinary 
rule  governing  judicial  sales.  No  instance 
of  such  a  direction  has  been  brought  to  our 
attention,  and  it  would  seem  that  the  re- 
sult of  such  a  sale  must  depend  upon  the 
circumstances  of  the  case,  the  intention  of 
the  parties,  and  the  equities  arising  there- 
from." 

276.  Chauncey  v.  Dyke  Bros.  (C.  C.  A^ 
8th  Cir.),  9  Am.  B.  R.  444,  119  Fed.  1;  In 
re  Goldsmith  (D.  C,  N.  Y.),  21  Am.  B.  R. 
845,  168  Fed.  779. 

d75a.  In  re  Crowell  (D.  C,  Mass.),  29 
Am.  B.  R.  308. 

276.  Coder  v.  Arts  (C.  C.  A.,  8th  Cir.). 
18  Am.  B.  R.  513,  152  Fed.  943.  modfyg. 
16  Am.  B.  R.  583,  affd.  213  U.  S.  223,  22 
Am.  B.  R.  1;  In  re  Stevens  (D.  C,  Greg.), 
23  Am.  B.  R.  239,  173  Fed.  842;  In  re  Al- 
lert  (D.  C,  X.  Y.),  23  Am.  B.  R.  101,  173 
Fed.  691. 
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gaged,  and  th^  mortgagee  is  entitled  to  distribution  in  full,  without  deduction 
of  expenses  of  the  sate  or  of  administration  of  the  bankrupt  estate.^^  Where  - 
a  sale  is  had  free  from  incumbrances,  and  the  appraisal  of  the  property  and 
the  proceeds  of  the  sale  were  less  than  the  amotmt  of  the  incumbrances,  it 
will  nevertheless  be  assumed  on  petition  to  revise  that  the  court  in  ordering 
the  sale  expected  some  benefit  to  accrue  to  the  estate.^"*  The  sale  of  incum- 
bered property  is  for  the  benefit  of  the  estate  and  the  general  creditors  inter- 
ested therein.  The  lien  creditor  is  not  usually  benefited  by  the  sale.  It  is 
therefore  equitable  to  charge  the  expenses  of  the  sale  to  the  estate  and  not  to 
the  proceeds  of  the  sale."*  Where,  however,  the  sale  was  had  at  the  instance 
of  Ae  lien  creditors,  who  invoked  the  aid  of  the  bankruptcy  court  to  secure  a 
sale  of  the  incumbered  property  without  the  expense  and  delay  of  foreclosure 
proceedings,  the  costs  of  the  sale  may  be  charged  against  the  proceeds.*^  It 
is  appropriate  to  sell  the  bankrupt's  real  estate  free  from  the  wife's  inchoate 
right  of  dower,  if  she  consents,  in  which  case  compensation  to  her  should  be 
Tuade  from  the  proceeds  of  the  sale.^     Sales  can,  of  course,  be  made  subject 


977.  In  re  Clark  Goal  &  Coke  Co.  (D.  C, 
Pa.),  23  Am.  B.  R.  373,  173  Fed.  658;  In  re 
Brown  &  Co.  (C.  C.  A.,  8th  Cir.),  28  Am.  B. 
R.  336. 

Payment  of  commieeion  of  tnistee  and 
referee  ont  of  proceeds. —  Where  a  hank- 
nipt  owns  property  which  was  subject  to  a 
mortgage  securing  a  note  for  $1,640,  the 
validity  of  which  was  unquestioned  and 
the  property  was  sold  by  the  trustee  free 
of  the  mortgage,  the  mortgagee,  who  pur- 
chased the  incumbered  property  at  such 
sale  for  $1,500,  was  entitled  to  have  the 
purchase  price  credited  on  his  allowed  claim 
without  deduction  for  the  commissions  of 
the  trustee  and  referee,  there  being  a  gen- 
eral estate  of  the  bankrupt  out  of  which 
the  commissions  could  be  paid.  Matter  of 
Huggins  (C.  C.  A.,  8th  Cir.),  24  Am.  B.  R, 
715,  179  Fed.  490;  In  re  Howard  (D.  C, 
N.  Y.),  31  Am.  B.  R.  251. 

277a.  In  re  Throckmartin  (C.  C.  A.,  6th 
Cir.),  28  Am.  B.  R.  487. 

278.  In  re  Vulcan  Foundry  &  Machine 
Co.  (C.  C.  A.,  3d  Cir.),  24  Am.  B.  R.  825, 
180  Fed.  671. 

Sale  where  trustee  had  no  equity. — ^Where 
a  trustee  sold  property  free  from  liens,  in 
which  he  had  no  equity,  without  the  con- 
sent of  the  lien  holder,  and  the  proceeds  of 
the  sale  fell  far  short  of  the  amount  of  the 
lien,  there  is  prima  facie  evidence  that  there 
should  have  been  no  sale  by  the  trustee,  and 
the  commissions  for  services  upon  such  sale 
of  the  referee  and  trustee  should  be  paid 
out  of  the  estate  and  not  out  of  the  pro- 


ceeds of  the  sale.  In  re  Holmes  Lumber  Co. 
(D.  C,  Ala.),  26  Am.  B.  R.  119;  In  re  How- 
ard (D.  C,  N.  Y.),  31  Am.  B.  R.  251. 

279.  In  re  Chambersburg  Mfg.  Co.  (D.  C, 
Pa.),  26  Am.  B.  R.  107;  In  re  Barber  (D.  C, 
Minn.),  3  Am.  B.  R.  306,  97  Fed.  547;  Mat- 
ter of  Mais  (Ref.,  Ky.),  18  Am.  B.  R.  104> 

Implied  consent  to  payment  of  expenses 
out  of  proceeds. —  Where  creditors  having 
liens  upon  the  real  estate  of  a  bankrupt 
have- received  notice  of  an  application  for 
an  order  to  sell  such  real  estate  free  from 
liens  but  make  no  objection  ^  thereto  and 
permit  the  referee  to  go  on  with  the  execu- 
tion of  the  order  and  the  distribution  of 
the  proceeds  of  such  sale,  they  will  be 
deemed  to  have  consented  by  "  necessary 
implication  "  to  all  that  was  done,  and  can- 
not thereafter  object  to  allowances,  made 
for  expenses  incurred  in  the  administration 
of  the  estate,  because  payable  out  of  the 
funds  derived  from  the  sale.  In  re  Torchin 
(C.  C.  A.,  3d  Cir.),  26  Am.  B.  R.  579,  revg. 
26  Am.  B.  R.  188. 

280.  Savage  v.  Savage  (C.  C.  A.,  4th 
Cir.),  15  Am.  B.  R.  599,  141  Fed.  346,  72 
C.  C.  A.  494;  Matter  of  Acretelli  (B.  C.„ 
N.  Y.),  21  Am.  B.  R.  537,  173  Fed.  121. 

In  Ohio,  where  a  trustee  In  bankruptcy 
sold  the  bankrupt's  real  property,  and  out 
of  the  proceeds  paid  a  purchase^- money 
mortgage,  the  contingent  right  of  dower 
of  the  bankrupt's  wife  extends  merely  to 
the  surplus  remaining  after  the  payment 
of  such  mortgage  indebtedness  and  not  to 
•the  whole  proceeds,  as  against  the  hus- 
band's creditors,  except  such  mortgagee  and 
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Vj  moumbrances,  aud  the. purchaser  thtiii  takes  tji©  Jjroperty  charged  there- 
with.**^ The  practice  is  not  diiferent  from  that  on  sales  of  unincumbered 
property,  and  is  sometimes  regulated  hy  local  rules.  If  the  <^rder  of  sale 
contains  no  special  direction  as  to  incumbrances^  the  purchaser  under  the  rule 
oi , caveat  emptor  acquires  only  the  rights  of  the  bankrupt,  in  the  property, 
and  the  rights  of  those  claiming  an  adverse  interest  therein  are  i3|0t  affected.^ 
•Equity  requires  that  the  order  should  provide,  that  the  notice  to  the  lienors 
]bo  ample,  and  personal  rather  than  by  mail,^  and  that  a  lienor,  if  the  pur- 
^jb^asf^T  at  the  sale^.may  give  a  receipt  to  the  amount  of  his  lien  in  lieu  of 
.cash,  It  is  proper  for  the  court  to  bring  in  a  creditor  claiming  a  lien  on  ttie 
, property  by  a  rule  to  show  ca.use.^^*  Sales  of  this  character  often  require  the 
court  of  bankruptcy  to  determine  the  validity  and  priority  of  liens  on  the 
bankrupt's  property — there  was  doubt  as  to  its  jurisdiction  to  do  jhis  prior 
to  the  amendatory  act  of  1903/*^  and  important  contests^  may  arise,  on  distri- 
bution.^^ This  method  of  sale  is  chiefly  valuable  in  those-  Stat^  which  pro- 
vide a  redepiption  period  on  mortgage  foreclosures.^  It  has  been  little  used 
elsewhere.  It  has  been  held  that  where  real  property  of  the  bankrupt  is 
.«old  under  a  mortgage  foreclosure  in  a  State  court,  such  oourt  has  jurisdic- 


hi8.  privies.  Matter  of  Hays  (C.  C.  A.,  6th 
Cir,),  24  Am.  B.  R.  669,  181  Fed.  674. 

Where  a  bankrupt,  a  resident  of  Ohio, 
before  marriage*  executed  mortgages  upon 
his  real  estate  in  that  State,  and  judgment 
liens  were  secured  thereon  subsequent  to 
his  marriage,  and  the  property  is  after- 
wards sold  by  his  trustee  in  bankruptcy, 
his  wife  is  dowable  only  in  the  surplus  of 
the  proceeds  of  the  sale,  after  payment  of 
»uich  claims*  as  preclude  her  right  to  dower 
therein..  In  re  George  Forbes  (D.  C,  Ohio), 
7  Am.  B.  R.  42. 

In  Pennsylvania  a  trustee  in  bankruptcy 
may  sell  the  real  estate  of  a  bankrupt  free 
from  his  wife^s  dower,  and  thereby  divest 
her  of  such  right  without  her  consent.  Mat- 
ter of  Freedman  (D.  C,  Pa.),  31  Am.  B.  R. 
53.  See  also  In  re  Codori  (I).  C,  Pa.),  20 
Am.  B.  R.  453;  Matter  of  Strauch  (D.  C, 
Pa.),  31  Am.  B.  R.  36. 

281.  In  re  Gerry  (D.  C,  Pa.),  7  Am.  B. 
R.  459,  112  Fed.  957,  959. 

282.  In  re  Muhlhauser  Co.  (C.  C.  A.,  6th 
'  Cir.).  10  Am.  B.  R.  236,  121  Fed.  669;  In 

re  Platt^ville  f.  &  M.  Co.  (D.  C,  Wis.), 
17  Am.  B.  R.  291,  147  Fed.  828. 

'     288.  Ray  v.  Norseworthy,  90  U.  8.  128; 

.  In  re  Taliafero,  Fed.  Cas.  13,736;  In  re 
Drewry,  Fed.  Cas.  4,081.  The  record  should 
disclose  affirmatively  that  every  creditor 
whose  lien  will  be  discharged  by  the  sale 


has  received  due  notice  of  the  applicatiou 
for  an  order  of  sale.  In  re  Sazton  Fumacf 
Co.  (D.  C,  Pa.),  14  Am.  B.  R.  483,  136  Fed. 
697. 

Notice. —  It  seems  to  be  settled  that  no- 
tice to  the  lien  creditors  of  the  application 
for  sale  must  not  only  be  given,  but  the 
record  must  disclose  affirmatively  that  every 
creditor  whose  lien  will  be  discharged  by 
the  sale  has  received  due  notice  of  the  ap- 
plication. In  re  Platteville  Foundry  &  Ma- 
chine Co.  (D.  C,  Wis.),  17  Am.  B.  R.  291, 
147  Fed.  828. 

284.  Matter  of  American  Architects'  Tube 
Co.  (C.  C.  A.,  6th  Cir.),  25  Am.  B.  R.  651, 
184  Fed.  694. 

285.  Compare  In  re  San  Gabriel,  etc.,  Co 
(C.  C.  A.,  9th  Cir.),  7  Am.  B.  R.  206,  lU 
Fed.  892.  On  reconsideration  of  s.  c,  4  Am. 
B.  R.  197,  102  Fed.  310;  In  re  Muhlhauser 
(C.  C.  A.,  6th  Cir.),  10  Am.  B.  R.  236,  121 
Fed.  669.  And  see  also  in  §§  11  and  23, 
ante. 

286.  See  In  re  Sanderline  (D.  C,  N.  Car.), 
6  Am.  B.  R.  384,  109  Fed.  857,  for  order 

'of  distribution.  Consult  also  In  re  Oerry 
(D.  C,  Pa.),  7  Am.  B.  R,  461,  112  Fed. 
957,  959. 

287.  Compare  In  re  Utt  (C.  C.  A.,  7th 
Cir.),  5  Am.  B.  R.  383,  105  Fed.  754;  In  re 
Xovak  (D.  C,  Iowa),  7  Am.  B.  R.  267,  IH 
Fed.  978. 
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tion  to  appoint  an  auditor  to  distribute  the  fund  realized  upon  th^  sale.^ 
Cases  under  farmer  laws  will  be  found  in  the  foot-note.^  ^  , 

e.  Practice  on  sales. —  It  will  be  seen  that  a  trustee  has  the.  option  (1)  of 
•didclainung  the  baiakrupt's  property,  or  (2)  of  selling  it.     If  the  latter,  (a) 
Jie  may  seJl  it  immediately. without  notiqe,  if  it  be  perishable,  in  which  case 
the   practice  is  indicated  in  Form  Xo.  46;.^^  (b)  he  may  sell  it  at  public 
4auctipn.an  notice  uaipg  Form  No.  42;®^  pr. (c),  h.e,  may  stjll  it  at  private 
sale  ^^  under  General  Order  XVIII.  (2)  wi,th .  or  without  notice^  as  thp 
court  shall  direct,^*  in  whidi  case  Form  No.  45,  modified  to  fit  the  facts, 
sliould  be  used;  or  (d)  he  may  sell  it  subject  to  liens,  when  the  practice  is 
Dot  unlike  that  on  a  sale  of  unincumbered  property,  though.  Form  No.  44 
should  be  used;  or  (e)  he  may  sell  it  clear  of  liens,  for  which  no  form  is 
provided  but  to  which  Form  No.  44,  with  the  additional  recitals  and  direc- 
tions indicated  in  the  last  paragraph,  may  be  adapted,  or  (/)  he  may  redeem 
it  from  liens,  as  provided  in  General  Order  XXVIII,  in  which  event  Form 
No.  43  should  be  used ;  ot  (ff)  he  <may  seU  uneonverted  assets  as  a  part  of 
the  &ml  na^eting  of  creditors.®*     The  act  does  not  require  the  sajle  tp.  be  made 
by  the  trustee ;  thQ  cottrt  may  direct  that  the  sale  be  conducted  by  an  officer 
appointed  by  it;®^  in  aorne  districts  official  auctioneers  are  designated  to 
conduct  the  saleB.^    It  has  been  held  that  the  act  of  March  3,  1893  (27 
Stat  76;  U.  S.  Ooifnp.  iStats.  1901,  p.  710),  requiring  judicial  sales  of  land 
to  be  made  upon  the  land  itself,  or  at  the  court  house  in  the  county  where  it 
lies,  and  upon  not  less  than  four  weeks  notice,  does  not  apply  to  bankruptcy 
sales.****     It  is  sufficient,  at  an  auction  sale  of  a  bankrupt's  property,  if  all 
parties  desiring  to  bid  have  a  fair  chance,  the  announcement  by  the  auctioneer. 


SS8.  Furth  v.  Stahl,  10  Am.  B.  R.  442, 
205  Pa.  St.  439. 

289.  Houston  y.  City  Bank,  6  How.  486; 
In  re  Bowie,  Fed.  Cae.  1,728;  In  re  McGil- 
ton.  Fed.  Caa.  8,798.  See  also  Century  Di- 
gest, "  Bankruptcy,"  §§  358-366. 

890.  This  form  is  erroneous  in  so  far  as 
it  recites  a  notice. 

291.  For  a  form  of  notice,  see  1  N.  B.  N. 

117. 

299.  The  court  may,  under  its  broad  pow- 
ers, order  a  private  sale  of  either  real  or 
personal  property  belonging  to  the  estate. 
In  re  Edes  (D.  C,  Ue.),  14  Am.  B.  R.  382, 
135  Fed.  695.  See  also  McKay  ▼.  Hamill 
<C.  C.  A„  3d  dr.),  26  Am.  B.  R.  164;  In 
re  Britannia  Mining  Co.  (D.  C,  Wis.),  28 
Am.  B.  K  651. 

293i.  As  to  when  notice  to  creditors  and 
lienors  of  a  private  sale  should  be  given, 
•ee  AUgair  v.  Fisher  (C.  0.  A.,  3d  Cir.), 
16  Am.  B.  R.  278,  143  Fed.  962. 

994.  See  "  Supplementary  Forms,"  post; 


and  also  Hagar  &  Alexander's  Bankruptcy 
Forms. 

295.  Sturgis  v.  Corbin  (C.  C.  A.,  4th 
Cir.),  15  Am.  B.  R.  543,  141  Fed.  1,  72  C. 
C.  A.  179. 

296.  In  re  Benjamin  (C.  C.  A.,  2d  Cir.), 
14  Am.  B.  R.  481,  136  Fed.  175,  affg.  13 
Am.  B.  R.  18. 

Sale  by  auctioneer. —  An  order  directing 
a  sale  is  not  invalid,  which  dispenses  with 
the  requirements  of  a  local  rule  providing 
that  sale  of  a  bankrupt's  property  shall  be 
made  by  the  official  auctioneer,  and  that  a 
conspicuous  notice  shall  be  posted,  at  least 
two  days  before  the  sale,  in  front  of  the 
premises  where  the  property  is  to  be  sold, 
since  such  matters  are  not  jurisdictional. 
In  re  Nevada-XTtah  Mines  &  Smelters  Cor- 
poration (D.  C.  X.  Y.),  28  Am.  B.  R.  400, 
affd.  29  Am.  B.  R.  754. 

296a.  Tn  re  Britannia  Mining  Co.  (C.  C. 
A.,  7th  Cir.),  29  Am.  B.  R.  472,  revg.  2S 
Am.  B.  R.  651. 
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from  time  to  time^  of  the  amount  bid  discIoBing  to  each  just  how  the  eale  is 
going;  and  bids  in  good  faith^  from  responsible  parties^  alone  being  enter- 
tained.^ Any  method  of  converting  a  bankrupt's  property  into  money  fairly 
within  the  practice  outlined  above  will,  it  is  thou^t,  accomplish  the  purpose.^ 
Where  a  negotiable  promissory  note  is  sold  by  a  trustee  in  bankruptcy,  de 
livery  without  endorsement  will  transfer  title.*"* 

f .  Resale  —  When  granted.—  The  sale  of  a  bankrupt's  property  by  the 
trustee  may  be  set  aside  upon  the  sole  ground  of  inadequacy,  but  the  differ 
ence  between  the  price  received  and  the  real  value  of  the  property  must  be 
unconscionable.***  A  sale  which  has  been  confirmed,  the  purdiaser  having 
been  permitted  to  take  possession  of  the  goods  and  sell  part  of  them,  should 
not^Hbe-wimmarily  -set  aside,  for  inadequacy  or  alleged  collusion ;  the  creditors 
r€BEiedy  in  such  case,  if  any,  is  by  suit  against  the  purchaser  and  the  guilty 
parties  for  an  accounting.**** 

VII.  TRANSFER  OF  TRU8TSE'8  TITLE  TO  PURCHASER. 

Subsection  c,  relative  to  the  transfer  of  title  to  the  purchaser,  is  expressive 
of  the  law.  On  the  report  of  sale  being  confirmed,  an  order  is  usually 
entered  directing  the  trustee  to  make  the  transfer  on  receipt  of  the  con- 
sideration. The  instrument  of  transfer  should  always  recite  what  interest, 
aa,  for  instance,  the  bankrupt's  or  the  latter's  free  of  liens,  is  transferred* 
and  as  to  covenants,  should  be  adopted  to  the  forms  used  by  the  assignee  or 
receivers  under  State  laws.**    Where  a  business  corporation  has  been  ad 


297.  In  re  Ketterer  Manufacturing  Co. 
(D.  C,  Pa.),  19  Am.  B.  R.  638,  i56  Fed. 
719,  holding  that  the  fact  that  the  attorney 
of  the  purchaser  at  an  auction  sale  of  a 
bankrupt's  property  by  the  trustee  had  a 
private  arrangement  with  the  auctioneer 
that  the  bid  of  any  other  person  should  be 
raised  $50  each  time  until  a  sign  was  given 
by  the  attorney  to  stop,  does  not  render  the 
sale  invalid  or  prevent   its  confirmation. 

89S.  For  forms  of  notice  and  order  of 
sale,  see  '*  Supplementary  ForraB,"  post, 

298a.  Wade  v.  EUiott  (Ga.  Ct.  of  App.), 
28  Am.  B.  R.  888. 

299.  In  re  Shapiro  (D.  C,  Pa.),  19  Am. 
B.  R.  125,  154  Fed.  673,  holding  that  where 
$3,400  has  been  realized  upon  the  sale  of 
a  stock  of  goods  appraised  at  $5,000,  an 
offer  to  pay  $3,800  is  not  enough  to  warrant 
setting  aside  the  sale  and  ordering  a  resale. 
As  to  the  construction  of  an  order  of  resale, 
see  In  re  Wylie  (C.  0.  A..  3d  Cir.),  18  Am. 
B.  R.  503.  153  Fed.  281,  afTg.  17  Am.  B.  R. 
404. 

Refusal  of  bid;  right  to  resale. — A  bidder 
at  a  public  sale  erf  bankrupt's  real  estate 
who,  nywrn  beinj?  told  that  his  bid  in  a  repre- 
ppntativo    oa parity    would    not    be   accepted. 


announces  that  he  will  thereafter  bid  for 
himself  upon  nis  own  responsibility,  is  en- 
titled to  have  a  bid  made  in  his  own  behalf 
accepted;  and  where  the  trustee  directs  the 
bidding  to  be  closed  upon  the  receipt  of  the 
bid  of  a  third  person,  after  the  refusal  of 
a  bid  made  by  such  bidder  in  his  own  behalf, 
which  is  twenty-five  dollars  higher  than  the 
bid  of  such  third  person,  the  referee  has  no 
right  to  impose  as  a  condition  precedent  to 
reopening  the  bidding  that  such  bidder  make 
an  "  upset  bid  "  greater  by  three  thousand 
dollars  than  the  amount  at  which  the  bid- 
ding was  closed,  but  a  resale  should  be  or- 
dered, starting  the  bidding  at  the  amount 
of  the  rejected  bid.  Coal  City  House  Fur- 
nishing Co.  v.  Hogue  (C.  O.  A.,  4th  CiT.)r 
28  Am.  B.  R.  268. 

299a.  In  re  Knosher  &  Go.  (G.  0.  A.,  9th 
Cir.),  28  Am.  B.  R.  747. 

300.  Section  15,  act  of  1841,  required  tbe^ 
insertion  in  the  deed  of  a  copy  of  the  adju- 
dioation  and  order  appointing  trustee.  The 
dates  of  these  steps  in  the  proceedings 
should  be  inserted  now.  Compare  also  see- 
tion  47 -c,  added  by  the  amendatory  act  of 
1003. 
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judged  a  bankrupt  and  its  assets,  including  its  goodwill  and  corporate  name, 
has  been  sold  by  order  of  the  court,  the  purchaser  will  be  protected  in  the 
ownership  of  the  property  purchased,  and  the  former  bankrupt  will  not  be 
permitted  by  using  the  old  corporation  name  to  interfere  with  the  good  will 
of  the  business.*^ 

Vin.  TITLE  OF  TRUSTEE  WHEJU  COMPOSITION  IS  SET  ASIDE,  DISCHARGED  OS 

REVOKED. 

iSubfiection  d,  relfitive  to  vesting  title  o€  bankrupt's  pmperty  in  the  trustee 
upon  a  composition  being  set  aside  or  a  discharge  being  revoked,  hae  been 
ooiLsidered  in  appropriate  places,  (mte*^  Sube^tion  e  of  this  section  and 
section  47-a,  as  ans^eBdied  by  tjie  amendatory  act  of  1910,  should  be  construed 
together.^  The  effect  of  the  amendment  upon  the  right  of  a  trus>tee  to  re- 
oover  property  not  in  the  custody  of  the  court  which  has  been  fraudulently 
traiififerred  moi«  than  four  months  prior  to  bankruptcy  has  already  been 
considered.^  It  constitutes  the  single  exception  to  the  American  doctrine 
that  the  cleavage  day  ad  to  a  bankrupt's  property  shall  be  the  day  the  petition 
is  filed  by  or  against  him.  When  a  composition  is  set  aside  or  a  discharge 
revoked,  property  of  the  bankrupt  which  would  otherwise  be  "  af  ter-acquired,'* 
vesta  in  the  trustee  as  of  the  date  of  the  decree  so  setting  aside  or  revoking. 
Thus  far  there  are  no  cases  construing  this  subsection. 

IX.  TRAHSFSRS  FRAUDUIiENT  UNDER  STATE  LAWS  MAY  BE  AVOIDED  BY 

TStJSTEfi. 

a.  In  general.—^  Subsection  e,  relative  to  the  powers  of  the  trustee  in  respect 
t">  fraudulent  transfers,  has  been  referred  to  elsewhere.*'*  It  is  the  corollary 
of  §  67-b,  and  means  simply  that  if  a  creditor  oould  have  avoided  any  transfer 
(not  merely  a  lien)  under  the  laws  of  the  State,  the  trustee  can  do  the  same,'** 
and  it  is  immaterial  that  the  creditors  of  the  bankrupt  were  not  in  a  position 
to  attack  the  transfer.'*'^     The  trustee  is  subrogated  to  the  rights  of  creditors, 


301.  Myers  Co.  v.  Tuttle  (C.  C,  N.  Y.), 
26  Am.  B.  R.  541. 

308.  See  discuRsioii  under  SeottonB  Thir- 
teen and  Fifteen  of  this  work. 

308.  In  re  Hammond  (D.  C,  Ohio),  26 
Am.  B.  R.  336. 

804.  See  discussion  under  Section  Forty- 
seven  of  this  work. 

306.  See  discussion  under  Sections  Sixty 
and  Sixty- seven  of  this  work.  Compare  also 
in  this  section,  subtitle  "  Property  Fra/ud- 
ii  IfTftly  Transferred.*' 

306.  Mueller  v.  Bruss,  8  Am.  B.  R.  442. 
112  VVisr.  406. 

A  trustee,  on  behalf  of  creditors,  may  at- 
tack bills  of  sale  or  trust  :ii;re«ments  which 
ere  void  as  to  the  bankrupt's  creditors  Ik*- 
cause  thev  have  not  bepn  filKl.  and  because 


possession  of  the  property  has  not  been 
changed.  Matter  of  G^rstman  and  Band- 
man  (C.  C.  A..  2d  Cir.),  19  Am.  B.  R.  145, 
167  Fed.  550.  In  Manning  v.  Evans  (D.  C, 
N.  Y.),  19  Am.  B.  R.  217,  223,  156  Fed. 
106,  Judge  Lanning  said:  "It  will  be  ob- 
served that  in  this  section  there  is  no  four 
months'  limitation  as  in  the  other  sections 
above  referred  to  (60  and  70).  Its  effect 
is  to  subrogate  the  trustee  to  the  rights 
nf  creditors.  Its  distinguishing  feature  is 
that  it  authorizes  a  trustee  in  bankruptc^y 
to  invoke  the  relief  furnished  by  State  laws 
to  creditors  for  annulling  transfers  of  prop- 
erty by  their  debtors." 

307.  Sheldon  v.  Parker   (Sup.  Ct,  X«'b.), 
U  Am.  B.  R.  152. 
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and  may  sue  to  avoid  any  conveyance,  which  a  creditor  could  have  avoided, 
although  made  more  than  four  months  prior  to  the  adjudication  of  bank- 
ruptcy.^^ Such  trustee  may  proceed  for  such  purpose  by  bill  in  equity,  and 
will  not  be  required  to  seek  his  remedy  at  law.^  Such  asuit  may  be  main- 
tained, although  neither  the  trustee  nor  any  creditor  has  reduced  the  claim 
against  the  bankrupt  to  a  judgment.^^^  To  hold  that  a  trustee  cannot  attack  a 
fraudulent  conveyance  made  by  the  bankrupt' moi-e  than  four  months  before 
the  <filing  of  the  petition,  without  sh'owing  that  some  creditor  had  obtained  a 
judgment  a&d  issued  execution  thereon,  so  libat  he  could  maintain  a  similar 
action,  would  be  simply  to  provide  an  M«y  and  convenient  method  for  a 
dishonest  debtor  to  dispose  of  his  property**"  The  preaumption  is  that  the 
trustee  has  complied  with  the  provisioiba  of  the  bankruptcy  act,  and  is  qualified 
t/>  act.'^  When  a  trustee  seek&  to  enforce  rights  or  to  recover  property  in 
another  district  outside  of  the  territorial  jurisdiction  of  the  court  which 
appointed  him,  he  stands  in  the  position  of  those  whose  rights  he  has  acquired, 
and  can  resort  only  to  the  same  courts,  State  or  Federal,  and  is  confined  t» 
the  same  remedies."^     In  many  cases,  the  trustee  will  be  able  to  sue  under 


306.  In  re  Mullen  (D.  C,  Mass.),  4  Am. 
B.  R.  224,  101  Fed.  413;  Lewis  v.  Bishop, 
47  N.  Y.  App.  Div.  554,  62  N.  Y.  Supp.  618; 
Beasley  v.  Coggins,  12  Am.  B.  R.  355,  48 
Fla.  216,  57  So.  213;  Bush  v.  Export  Stor- 
age Co.  (C.  C,  Tenn.),  14  Am.  B.  R.  138, 
136  Fed.  918;  In  re  Gray,  3  Am.  B.  R.  647, 
47  N.  Y.  App.  Div.  554,  62  N.  Y.  Supp.  618; 
Ruhl-Koblegard  Co.  v.  Gilespie,  22  Am.  B. 
R.  643,  61  W.  Va.  554,  56  S.  E.  898;  Hull 
V.  Hudson  (Ch.  Ct.,  Del.),  26  Am.  B.  R.  725; 
Hobbs  V.  Frazer  (Sup.  Ct.,  Fla.),  26  Am.  B. 
R.  887;  Blick  v.  Nimmo,  (Md.  Ct.  of  App.), 
30  Am.  B.  R.  770. 

Trustee  as  representative  of  creditors. — 
In  a  suit  to  set  aside  a  conveyance  made  by 
the  bankrupt  in  fraud  of  his  creditors,  the 
trustee  in  bankruptcy  represents  the  inter- 
ests of  the  creditors  alone;  in  an  action  to 
recover  property  fraudulently  conveyed  the 
defendants  may  allege  that  any  recovery 
had  in  the  action  would  not  be  for  the  bene- 
fit of  creditors  but  for  the  benefit  of  the 
bankrupt  himself.  Cartwrigbt  v.  West 
(Sup.  Ct.,  Ala.),  26  Am.  B.  R.  831. 

309.  Wall  V.  Cox  (C.  C.  A.,  4th  Cir.),  4 
Am.  B.  R,  659,  101  Fed.  403;  Beasley  v. 
Coggins,  12  Am.  B.  R.  355,  48  Fla.  215,  57 
So.  213. 

310.  Mueller  v.  Bruss,  8  Am.  B.  R.  442, 
11  Wis.  406:  Beasley  v.  Coggins,  12  Am. 
By,  R.  355,  48  Fla.  2li5.  57  So.  213;  Thomas 
V.  Roddy,  19  Am.  B.  R.  873,  122  X.  Y.  App. 
Div.  85i;  Ryker  v.  Gwvnne  (X.  Y.,  Sp.  T. 
Sup.    Ct.).  il  Am.   B.   R.   95.     The  trustee 


in  bankruptcy  of  a  mortgagor  may  attedc 
the  validity  of  a  chattel  mortgage  although 
the  claims  of  creditors  are  not  in  judgment. 
Mitchell  V.  Mitchell  (D.  C,  N.  Car.),  IT 
Am.  B.  R.  382,   147  Fed.  280. 

Unfiled  chattel  mortgage. —  The  Court  of 
Appeals  of  New  York  have  recently  held 
that  the  peresent  bankruptcy  act  arms  the 
trustee  in  bankruptcy  with  the  right  to  as 
sert  the  invalidity  of  an  unfiled  chattel 
mortgage  in  favor  of  the  creditors  of  the 
mortgagor,  even  though  their  claims  are 
not  in  judgment.  Skilton  v.  Coddington,  15 
Am.  B.  R.  810,  185  N.  Y.  80,  cited  in  Dunn 
Salmon  Co.  v.  Pillmore,  19  Am.  B.  R.  172. 
56   N.  Y.   Misc.  546. 

Effect  of  discharge.—  The  discharge  of  a 
debtor  in  bankruptcy  is  personal  to  the 
bankrupt  and  does  not  release  his  fraud 
ulent  grantees  from  liability  for  the  fraud 
committed  by  them  nor  in  any  way  pre- 
clude the  trustee  from  recovering  property 
of  the  estate  which  has  been  fraudulently 
transferred.  Stephenson  v.  Bird  (Sup.  Ct.» 
Ala.),  25  Am.  B.  R.  909. 

311.  Thomas  v.  Roddy,  19  Am.  B.  R.  873. 
122  N.  Y.  App.  Div.  851,  107  N.  Y.  Suj^. 
473. 

312.  Breckons  v.  Snyder,  15  Am.  B.  R 
112,  211  Pa.  St.  176. 

313.  Hull  V.  Burr  (C.  C.  A.,  5th  Cir.), 
18  Am.  B.  R.  541,  550,  153  Fed.  945;  Pre?- 
oott  V.  Oalluccio  (D.  C,  N.  Y.),  21  Am. 
B.  R.  229,  235.  164  Fed.  618. 

Suit  by  trustee  is  in  equity.— The  bank- 
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§  67-e  oar  §  ,70^  If  under  the  latter^  lie  muet  bring  .hiioself ,  withiii  :1;lie 
elemeGQte  of  pleading  and  proof  recognized  by  the  statutes  a;iKl  decisions  0(f 
his  State.'"  Th^  important  differenoe  is  that,  if  the  suit  is  based  on  the  State 
law,  the  State  statute  of  limitation  applies.  Thu3,  many  fraudulent  trfi^s- 
action^,  which  could,  not  be  broyght  under  §  67-e,  will  be  timely  if  resting 
on  §  70-e.  The  trustee  should  allege  that  the  property  of  the  bankrupt  is  not 
suflScient  to  pay  his  creditors  in^fuU.*^^ .  A  .flaortgfgee  .wbpt  lo^ows  .th^t  the 
mortgagor  is  .selling  mortgaged  chattels  for .  his  own  use,  anjd  who  consents 
to  bis  doing  so,  is  not  a  bi^na  fide  holder  and  the  mortgagor's  trustee  in  bank- 
ruptcy may  ayoid  the  (battel  mortgage,  and  recover  tjie  property  transferred 
thereby,  or  its  value.'^®  A  trustee  in  bankruptcy  of  a  mortgagor  has  the  same 
rights  as  a  creditor  armed  with  an  attachment  or  execution.'"  iWhere  the 
alleged  fraudulent  transfer  is  a  mortgage,  the  bill,  upon  the  issue  of  its 
priority  of  lien,  should  allege  the  names  of  the  bankrupt's  creditors  other 
tlian  the  defendant,  the  amount  of  their  debts,  the  character  of  the.  sa^me  and 
when  created.*^  A  trustee  in  bankruptcy  may  sue  in  trover  for  a  conversion 
of  gpods  occurring  either  before  or  after  bankruptcy,  and  in  a  declaration 
may  join  a  count  upon  the  bankrupt's  title,  and  a  count  upon  the  trustee's 
title.*^  The  complaint  in  an  action  by  a  trustee  is  not  demurrable  as  being 
multifarious  and  inconsistent  because  it  alleges  an  unlawful  pireference  and 
a  fraudulent  transferi**^  The  eases  turn  on  the  law  of  the  State  and  a  sum- 
mary of  their  doctrines  would  be  useless ;  they  are,  therefore,  merely  cited  in 
the  footruote.*^ 


niptcy  act  does  not  preaoribe  the  form  of 
action  by  which  the  trustee  is  to  aet  inside 
a  tranBfer  alleged  to  have  been  made  by  the 
bankrupt  in  fraud  oi  his  creditors  prior  to 
the  four  months'  period.  The  bankrupt  is 
therefore  limited  to  the  form  of  action  by 
which  creditors  are  entitled  to  enforce  flu<^ 
rights  and  as  a  creditors'  suit  avoiding  the 
transfer  would  have  been  in  equity,  so  the 
suit  of  a  trustee  Ijb  in  equity  and  he  is  not 
entitled  to  a  trial  by  jury.  Allen  v.  Gray 
(X.  Y.  App.  Div.),  24  Am.  B.  R.  642. 

314.  In  re  Gray,  3  Am.  B.  R.  647,  47  N. 
Y.  App.  Div.  554;  Mueller  v.  Bruss,  8  Am. 
B.  R.  442,  1 12  Wis.  406 ;  Halbert  v.  Pranke 
(Sup.  Ct.,  Minn.),  11  Am.  B.  R  620. 

315.  Prescott  v.  Galluocio  (D.  C,  N.  Y.), 
21  Am.  B.  R.  229,  235,  ,164  Fed.  618. 

316.  Skillen  v.  Endelman,  11  Am.  6.  R. 
766,  39  Misc.  261,  79  N.  Y.  Supp.  413. 

317.  Zartman  v.  First  Nat.  Bank,  19  Am. 
B.  B.  27,  189  N.  Y.  267. 

318.  Teague  v.  Anderson  Hardware  Go. 
(D.  C.^  Ga.),  20  Am.  B.  R.  424,  161  Fed. 
765. 

319.  Burns  v.  O'Gorman  (Cir.  Ct.,  R.  I.), 
17  Am.  B.  R.  815.  150  Fed.  226. 


819a.  Kraver  v.  Abrahams   (D.  C,  Pa.), 
29  Am.  B.  R.  365. 

320.  In  re  Brown  (D.  C.,  Greg.),  1  Am. 
B.  R.  107,  91  Fed.  358;  In  re  Grabs  (Ref., 
Ohio),  1  Am.  B.  R.  465;  In  re  Phelps  (Ref., 
N.  Y.),  3  Am.  B.  R.  396;  In  re  Mullen 
(D.  C,  Mass.),  4  Am.  B.  R.  224,  101  Fed. 
413;  Mueller  v.  Bruss,  8  Am.  B.  R.  442, 
112  Wis.  406;  Barber  v.  Coit  (C.  C.  A.,  6th 
Cir.),  16  Am.  B.  R.  419,  144  Fed.  381,  hold- 
ing that  under  the  Ohio  statute  declaring 
that  a  creditor  may  sue  to  set  aside  fraud- 
ulent transfers,  actual  fraud  need  not  be 
shown.  Cohen  v.  Wagar,  16  Am.  B.  R.  381, 
183  N.  Y.  33;  Lesser  v.  Bradford  Realty 
Co.,  16  Am.  B.  R.  123,  47  N.  Y.  Misc.  463, 
as  to  sufficiency  of  complaint  in  action  to 
set  aside  chattel  mortgage  made  within  four 
months'  period.  Breckons  v.  Snyder,  15  Am. 
B.  R.  112,  211  Pa.  St.  176,  as  to  sufficiency 
of  evidence  in  action  to  recover  preferential 
payment.  Durham  v.  Wick,  14  Am.  B.  R. 
385,  310  Pa.  St.  128;  Wright  v.  Skinner 
(D.  C,  N.  Y.),  14  Am.  B,  R.  600,  136  Fed. 
694,  as  to  allegations  as  to  citizenship  in 
bill  where  jurisdiction  depends  upon  diverse 
citizenship.     Horskins  v.  Sanderson   (D.  O., 
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b.  The  saving  elavie. —  That  clause  in  this  subsection  is  similar  to  those 
found  in  §  67-e  and  §  67-f,  and  is  for  the  same  purpose.  What  has  already 
been  said  of  them  will  not  be  repeated  here.  This  saving  of  the  rights  of 
6ona  fide  holders  for  value  is  also  merely  expressive  of  the  law.*"  But,  after 
adjudication,  the  filing  of  thfe  petition  amounting  to  conertructive  notice,  there 
can' be  no  hona  fide  holder."* 

c.  The  amendment  of  1903. —  Here  the  words  added  are  the  same  as  those 
added  to  §  60-b  and  §  GT-e."*  Their  purpose  and  effect  have  been  considered 
in  the  discussion  of  those  sections."*  The  effect  of  the  omi8si<m  from  §  23-b 
of  all  reference  to  §  70-e  has  been  questioned.  It  has  been  held,  however, 
that  such  omission  operates  to  bring  actions  imder  §  70-e  within  the  general 
rule  as  laid  down  in  §  23-b,  and  that  while  a  bankruptcy  court  has  genera! 
jurisdiction  over  the  subject-matter  it  can  only  be  exercised  under  the  con- 
ditions imposed  by  §  234>,  that  is,  by  the  consent  of  the  proposed  defendants.^ 
The  effect  of  this  omission  has  been  nullified  by  the  amendment  of  §  23-l» 
by  the  amendatory  act  of  1910,  which  enlarged  the  jurisdiction  of  the  bank 
ruptcy  court  to  entertain  suits  under  §  70-e  as  well  as  under  §§  60-b  and 
67-e.^ 


Vt.),  13  Am.  B.  R.  101,  1S2  Fed.  416,  as 
to  juriBdi«tioB  oyer  property  within  th«  dis- 
trict where  the  defendant  resides  elsewhere; 
Union  Trust  Co.  v.  Amery  (Wash.  Sup.  Ct.)» 
27  Am.  B.  R.  499. 

In  New  Jersey  an  insoWent  debtor  may 
prefer  any  creditor  either  by  a  mortgage  se- 
curing an  antecedent  debt  or  by  a  convey- 
ance of  property  in  satisfaction  of  such  m- 
debtedness,  provided  the  transaction  is  in 
good  faith  and  for  an  adequate  considera- 
tion, and  the  trustee  in  bankruptcy  of  the 
debtor  may  not  avoid  such  transfer  under 
section  70-e.  Manning  v.  Evans  (D.  C,  N. 
Y.),  19  Am.  B.  R.  217,  223,  166  Fed.  106. 

321.  In  re  Mullen  (D.  C,  Mass.),  4  Am. 
B.  R.  224,   101   Fed.  413. 

382.  Harrell  v.  Bealc,  17  WaU.  590.  Com- 
pare  In   re  Lake,   Fed.  Cas.   7,002. 

323.  For  the  timo  when  this  amendment 
became  operative,  see  **  Supplementary  Sec- 
tion to  Amendatory  Act,"  post. 

324.  See  in  sections  60  and  67. 

326.  Gregory  v.  Atkinson  (D.  C.,  Mo.), 
;  11  Am.  B.  R.  495,  127  Fed.  183,  disapproved 
'  in  Hurley  v.  Devlin   (D.  C,  Kan.),  17  Am. 


B.  R.  793,  149  IPed.  268,  holding  that  th<^ 
bankruptoy  coart»  without  the  oonseot  of 
the  defendant,  has  jurisdiction  of  a  suit  by 
the  trustee  to  set  aside  an  alleged  fraudu 
lent  transfer  of  property  made  by  the  bank 
rupt  anterior  to  the  four  months'  period 
Sheppard  v.  Lincoln  (D.  C,  N.  Y.),  25  Am. 
B.  R.  804,  184  Fed.  182. 

A  suit  by  the  tmatee  cannot  be  brought 
under  section  70-e  without  the  coiuent  of 
the  defendant.  Skewis  v.  Barthell  (D.  C. 
Iowa),  18  Am.  B.  R.  429,  152  Fed.  634. 

Consent  of  defendant.^  Constmuig  8e^ 
tion  70-e  in  connection  with  section  28-b,  it 
appears  thi^t  the  former  conferred  jurisdic- 
tion on  courts  of  bankruptcy  of  suits  to 
avoid  transfers  of  his  property  made  by  the 
bankrupt  which  any  creditor  of  the  bank- 
rupt might  have  avoided,  but  that,  although 
jurisdiction  of  the  subject-matter  is  ci^n- 
ferred,  it  can  only  be  exercised  over  the 
persons  of  the  defendants  by  their  consent.'' 
Hull  V.  Burr  (C.  C.  A.,  5th  Cir.),  18  Am. 
B.  R.  541,  547,  153  Fed.  945. 

326.  See  discussion  under  section  23  of 
this  work. 


SECTION  SEVENTY-ONE. 


INDEXES  Am)  SEARCHES  OF  CLERKS. 

§  71.  That  the  clerks  of  the  several  district  courts  of  the  United 
States  shall  prepare  and  keep  in  their  respective  offices  complete  and 
convenient  indexes  of  all  petitions  and  discharges  in  bankruptcy  here- 
tofore or  hereafter  filed  in  the  said  courts,  and  shall,  when  requested 
so  to  do,  issue  certificates  of  search  certifying  as  to  whether  or  not 
any  such  petitions  or  discharges  have  been  filed ;  and  said  clerks  shall 
be  entitled  to  receive  for  such  certificates  the  same  fees  as  now 

r  g 

allowed  by  law  for  certificates  as  to  jndgmenfs  in  said^  courts :  Pro- 
vided, that  said  bankruptcy  indexes  and  dockets  shall  at  all  times  be 
open  to  inspection  and  examination  by  all  persons  or  corporations 
without  any  fee  or  charge  theref^Dr.* 


I.  ADDITIONAL  DUTIES  OF  CLERKS. 

This  section  was  added  by  the  amendatory  act  of :  1903.  It  was  not  in 
the  bill  as  introduced,  but  was  originally  inserted  by  the  Judiciary  Com- 
mittee of  the  House  of  Representatives.  The  only  explanation  of  it  is  found 
in  the  report^  accompanying  the  bill.  The  Senate  Judiciary  Committee 
modified  it,  but  not  in  any  important  particulars.  Clearly  the  section  should 
be  a  subdivision  of  §  51.  Indeed,  its  necessity  may  be  doubted.  The  chief 
purpose  seems  to  be  to  require  clerks  to  keep  bankruptcy  indices ;  this  was 
already  the  practice  in  most  of  the  districts.  The  provisions  for  certificates 
as  to  petitions  and  discharges  ^eem  to  duplicate  general  provisions  of  law 
long  enforced.  The  proviso  clause  is  perhaps  aimed  at  the  practice  of 
excluding  the  public  from  the  clerk's  files  and  records  in  vogue  in  some 
quarters.  The  provisions  of  the  section  are  all  new.  They  are  carefully 
phrased,  and  do  not  require  further  comment.  Under  the  rule  phrased  in 
§  19  of  the  amendatory  act  of  1903,  this  section  affects  only  cases  begun  on  or 
after  February  5,  1903. 


*  ThiB  section  was  added  by  the  amend- 
atory act  of  1903. 

1.  See  House  Report,  No.  1,698,  57th 
Congress,  first  session. 

The  last  amendment  is  one  generally  de- 
manded, and  is  in  the  interest  of  all  per- 
sons who  deal  with  property.  It  requires 
the  clerks  to  prepare  and  keep  indexes  of 
all  petitions  and  discharges  in  bankruptcy 


and  to-  issue  certificates  in  relation  thereto 
when  required.  It  also  requires  that  these 
be  kept  open  to  inspection  and  examination. 
It  is  frequently  desirable  to  know  whether 
a  person  has  filed  a  petition  in  bankruptcy, 
and  also  whether  he  has  been  discharged, 
and  it  is  many  times  impossible  within  a 
reasonable  time  to  ascertain  these  facts  in 
the  absence  of  convenient  indexes. 
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SECTION  SEVENTY-TWO. 


LIMITATION  ON  FEES  OF  CERTAIN  OFFICffltS. 

§  72.  That  neither  the  referee,  receiver,  marshal,  nor  trustee  shall 
in  any  form  or  guise  receive,  nor  shall  the  court  allow  him,  any  other 
or  further  compensation  for  his  services  than  that  expressly  autkor- 
ized  and  prescribed  in  this  Acf 


Analoi^ons  provisions:  In  U.  S.:  As  to  property  in  general  passing  to  the  trustee,  Act  of 
1867,  S  14,  R.  S.,  §  5044;  Act  of  1841,  {  3;  Act  of  1800,  ||  10,  11,  17,  27,  50;  As 
to  patents,  copyrights,  rights  of  action  and  the  like.  Act  of  1867,  |  14.  R.  S., 
f  5046;  Act  of  1841,  |  3;  Act  of  1800,  ff  13,  17;  As  to  sales  by  the  trustee.  Act  of 
1867,  §1  15,  25,  R.  S.,  §|  5062,  5062B,  5063,  5064,  5065,  5066;  As  to  sales  of  in- 
cumbered property.  Act  of  1867,  |  20,  R.  8..,  S  5075. 

In  £ng.:    As  to  property  passing  to  the  trustee.  Act  of  1883,  |S  43,  44,  59;  As  to  bur- 
densome property.  Act  of  1883,  {  55;  Act  of  1890,  {  13;  As  to  sales  by  the  trus- 
tee. Act  of  1883,  S§  56(1),  70. 
Cross-references:     To  the  law:     §§  1(13).  3<3)  (7)(15)>  3-ei  7(4)  (5),  12,  13,  14,  15, 
47-a(2),  48,  60-b,  67-e,  69. 

To  the  General  Orders:     XVIII,  XXVIII. 

To  the  Fonna:    Xos.  13,  42,  43,  44,  45,  46. 


SYNOPSIS  OF  SECTION. 


I.  Limitation  on  Referees'  and  Trustees'  Fees,  1044. 

a.  Scope  of  sectioriy  1044. 

b.  Its  effect,  1045. 

c.  Additional  compensation  for  conducting  business,  1045. 

d.  Fees  of  special  masters,  1046. 


I.  LIMITATION  ON  REFEREES'  AND  TRUSTEES'  FEES. 

a.  Scope  of  section. —  This  section  was  addejd  by  the  amendatory  bill  of 
1903.  It  should  be  read  in  connection  with  §§  40  and  48,  and  General 
Order  XXXV  (2)  (3).  It  is  a  statutory  ratification  of  the  rule  promulgated 
by  the  Supreme  Court  in  the  General  Order  just  mentioned,  which  was 
perhaps  too  liberally  interpreted  in  some  districts  and  in  others  ran  counter 


*  This  section  was  added  by  the  amendatory  act  of  1903,  and  amended  by  the  Amendatorf 
Act  of  1910. 
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with  antagonistic  rules  already  in  force  at  the  time  and  Supreme  Court  orders 
became  operative. 

b.  It*  effect.-^  The  purpose  of  the  law-making  power  in  enacting  this 
section  was  to  forestall  any  of  those  scandals  due  to  the  fee  system  for  com- 
pensating the  officers  mentioned  which  first  made  the  law  of  1867  odorous 
and  then  pointed  the  way  to  its  repeal.  Under  the  present  law,  the  practice 
had  grown  up,  and  even  in  certain  districts  been  ratified  by  rules,  of  per- 
mitting Ae  referee  to  charge  for  ispecified  services,  as,  for  instance,  as  small 
sum  for  mailing  each  notice  or  a  per  diem  for  hearings  and  continuances, 
in  addition  to  the  fees  allowed  by  the  law;  while  devices  to  ihcrease  the 
trustee's  compensation,  either  through  larger  allowances  to  his  attorney 
or  by  a  per  diem  for  extra  work,  as,  for  instance,  in  managing  a  going  busi- 
ness, w^re  often  resorted  to  and  have  been  frequently  defended  as  essential 
to  the  proper  administration  pf  the  law.  Doubtless  with'  knowledge  of  these 
practices,  and  surely  of  the  reasons  for  them,  the  law-making  power  has 
both  increased  the  compensation  of  these  officers*  and,  to  guard  against 
similar  local  rules  in  the  future,  has,  in  this  section,  riveted  the  rule  that 
the  same  shall  be  full  compensation.  Clearly,  hereafter,  neither  a  referee 
nor  a  trustee  can  receive  any  compensation  as  such,  save  that  '^  expressly 
authorized  and  prescribed  in  this  act''  Thus,  the  court  is  without  power  to 
allow  special  compensation  to  the  referee,  where  a  contested  application 
for  a  discharge  is  refused  under  Qeneral  Order  12,^  or  to  the  trustee  for 
services  in  investigating  the  bankrupt's  disposition  of  property  and  the  loss 
of  his  stock  by  fire.^ 

c.  Additional  o^mpensation  fer  oonducting  business. — ^'Additional  compensa- 
tion "  can  onJy  be  coiistrued  in  relation  to  the  f  ^ot  that  where  a  trustee  is 
authorized  to  conduct  the  bankrupt  business  as  a  going  concern  he  thereby 
receives  extra  compensation  because  he  receives  the  commissions  on  all 
moneys  disbursed  by  him  in  the  conduct  of  such  going  concern,  which  in- 
cludes moneys  paid  out  for  salaries  and  material  necessary  to  the  conduct  of 
such  business.  This  was  not  allowed  to  trustees  previous  to  the  amend- 
n[ient  of  1903,  the  trustees  then  being  only  allowed  compensations  on  sums 
paid  out  as  dividends  and  commissions.  It,  therefore,  appears  that  Congress, 
in  the  amendment  referred  to,  by  allowing  commissions  on  all  moneys  dis- 
bursed, intended  to  provide  additional  compensation  to  a  trusteei  for  con- 
ducting the  bankrupt  business  as  a  going  concern.* 

1.  See  Bankr.   Act,   SS   40  and  48,  also  Devries  v.  Orem  (Gt.  Appeals,  Md.)>  17  Am. 

S  2(3),  all  as  amended  by  the  'Act  of  1903.  B.  R.  876,  65  Atl.  430. 

a.  In  re  Wilcox   (D.  C,  Mich.),  19  Am.  8.  In  re  S.crews  (D.  C,  Ga.),  17  Am.  B. 

B.   R.  241,   156   Fed.   685;   In   re  Coventry-  R.  269,   147  Fed.  989. 

Evans  Furniture  Co.  (D.  C,  N.  Y.),  22  Amu  4.  Matter  of  Hart  &  Co.  (D.  C,  Hawaii), 

B.  R.  623,   171   Fed.   673.  17  Am.  B.  R.  480. 

A  contract  for  extra  compensation  has  Compensation  of  referee  for  conduct  of 

been   held   void   as   against   public   policy.  business. — A  referee  who,  without  the  ex- 
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d.  Fees  of  special  masters — Although  this  sectioa  does  not  allow  the 
referee  to  receive  any  further  compensation  for  his  services  than  as  ex- 
pressly  authorized  in  the  act^  yet  it  has  been  the  practioe  to  allow  oompen- 
sation  for  services  in  the  nature  of  masters'  services  outside  of  the  duties 
of  the  referee.^  Here  the  rule  of  Fellows  v.  Freudenthal*  still  pertains 
References  to  the  referee  as  such  may,  of  course,  be  made  under  the  authority 
of  General  Order  XII  (3).  Such  references  are  rare,  for  the  reason  that, 
the  judicial  service  performed  being  by  the  statute  limited  to  the  judge, 
there  is  no  provision  for  eompensatiiog  the  junior  officer.  References  are, 
therefore,  usually  made,  not  under  this  order,  but  imder  the  general  power 
of  the  court  to  call  to  its  assistance  a  master  in  chancery.  While  serving 
as  suchf  the  referee  does  not  sit  as  referee,  and  would  seem  to  have  the  same 
right  to  compensation  as  when  appointed  by  the  judge  while  sitting  on  any 
of  the  other  sides  of  his  court.  The  referee  is  in  this  simply  an  individual 
practitioner,  who  from  experience  and  training  is  best  qualified  to  pass  on 
bankruptcy  questions.  The  cases  under  the  originid  law  are,  therefore,  most 
of  them  still  in  point'' 


press  sanction  of  the  court,  authorizes  the 
trustees,  by  order,  to  continue  the  bank- 
rupit's  business,  for  the  purpose  of  complet- 
ing partly  executed  contracts  of  the  bank- 
rupt, is  not  entitled  to  a  commission  of  one 
per  cent,  upon  all  funds  paid  out  by  the 
trustees  in  the  conduct  and  administration 
of  the  business  ordered  to  be  continued, 
though  in  all  that  he  did  the  referee  was 
supported  by  the  creditors  and  trustees  and 
their  counsel,  and  expended  much  time  and 
performed  great  labor,  showing  the  utmost 


fidelity  to  his  trust  throughout.     Bray  v. 
Johnson,  21  Am.  B.  R.  383,  166  Fed.  57. 

d.  Matter  of  Hart  ft  Co.  CD.  €.,  Hawaii). 
18  Am.  B.  R.  137. 

6.  Fellows  V.  Freudenthal,  4  Am.  B.  K. 
490,  102  Fed.  731. 

7.  Fellows  V.  Freudenthal,  supra;  In  re 
McDuff,  4  Am.  B.  R.  110,  101  Fed.  241: 
Bragassa  v.  St.  Louis  Cycle,  5  Am.  B.  R. 
700,  107  Fed.  77;  In  re  Grossman,  6  Am. 
B.  R.  510,  111  Fed.  507.  See  also  In  re 
Todd,  6  Am.  B.  R.  88,  109  Fed  265. 


TIME  OF  TAKING  EFFECT 

The  Time  When  Act  ol  1898  Went  into  Eff eot.—  a  This  act  shall 
go  into  full  force  and  effect  upon  its  passage :  Provided,  however, 
that  no  petition  for  voluntary  bankruptcy  shall  be  filed  within  one 
month  of  the  passage  thereof,  and  no  petition  for  involuntary  bank- 
ruptcy shall  be  filed  within  four  months  of  the  passage  thereof. 

6  Proceedings  commenced  under  State  insolvency  laws  before  the 
passage  of  this  act  shall  not  be  affected  by  it.  * 

The  Time  When  Amendatory  Act  of  1903  Tocdc  Effect.—  (§  19  of 
Amendatory  Act  of  1903). —  That  the  provisions  of  this  amendatory 
act  shall  not  apply  to  bankruptcy  cases  pending  when  this  act  takes 
effect,  but  such  cases  shall  be  adjudicated  and  disposed  of  con- 
formably to  the  provisions  of  the  said  act  of  July  first,  eighteen 
hundred  and  ninety-eight.* 

The  Time  When  Amendatory  Act  of  1910  Took  Effect.—  (§  14  of 
Amendatory  Act  of  1910). —  That  the  provisions  of  this  amendatory 
act  shall  not  apply  to  bankruptcy  cases  pending  when  this  act  takes 
effect,  but  such  cases  shall  be  adjudicated  and  disposed  of  con- 
formably to  the  provisions  of  said  act  approved  July  first,  eighteen 
hundred  and  ninety-eight,  as  amended  by  said  act  approved  February 
fifth,  nineteen  hundred  and  three,  and  as  further*  amended  by  said 
act  approved  June  fifteenth,  nineteen  hundred  and  six. 


SYNOPSIS  OF  SECTION. 

L  When  tiie  Act  of  1898  Went  into  Effect,  1048. 

n.  State  Insolvency  Laws,  1048. 

a.  Effect  of  act  on  proceedings  under  State  insolvency  laws,  1048. 

b.  Suspension  of  State  insolvency  lawsy  1048. 

(1)  In  general,  1048. 

(2)  Illustrative  cases,  1049. 


*The  amendatory  act  of  1903  was  approved  by  the  President,  February  5th,  1903,  at 
4.30  p.  m. 
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I.  WHEN  THE  ACT  OF  1898  WENT  INTO  EFFECT. 

Subsection  a  is  different  from  the  corresponding  provisions  of  previous 
laws.  The  operation  of  each  was  postponed  to  a  day  certain  some  time  after 
the  approval  of  the  act.  Not  so  of  the  present  statute.^  It  went  into  full 
operation  on  July  1,  1898  —  which  means  the  whole  of  that  day^  —  save 
that  no  petitions  could  be  filed  until  August  1,  1898,  if  voluntary;  or  until 
November  1,  1898,  if  involtmtary.  "  Passage "  here  means  the  same  as 
"  approval.'*  Thus,  the  courts  had  power  on  July  1,  1898,  to  appoint 
referees  and  promulgate  rules,  and  from  and  including  that  day  all  State 
insolvency  laws  were  suspended.*  It  has  even  been  held  that  the  rights  of 
creditors  fixed  by  the  law  accrued  on  that  day,  the  exercise  of  them  only 
being  suspended  until  a  petition  could  be  filed.*  On  the  other  hand,  a  State 
court  sustained  a  demurrer  to  a  bill  in  equity,  the  apparent  purpose  of  which 
was  to 'keep  the  debtor's  property  intact  until  a  bankruptcy  petition  could 
be  filed."  The  amen^tory  act  went  into  efect  EebruAry:  5, 1008.  Its  effect 
on  then  pending  proceedings  is  considered 'in  the  next  seetion. 


n.  STATE  INSOLVENCY  LAWS. 

a.  Effect  of  act  on  prooeedings  under  State  infolvency  laws. —  Subsection  h 
is  not  important  now,  more  than  nine  years  having  elapsed  since  the  passage 
of  the  act.  The  subsection  is  expr^^ssive  of  the  rule  of  law  that  State  insolv- 
ency laws  continue  in  full  operation  as  to  all  cases  begun  thereunder  before 
the  bankruptcy  law  was  approved.®  But,  though  begun  beforehand,  if  so 
long  beforehand  as  to  exclude  the  presumption  that  they  are  still  pending,' 
the  Federal  supersedes  the  State  law.  Illustrative  cases  under  former  laws 
will  be  found  in  the  foot-note.* 

b.  Suspension  of  State  insolvency  laws (1)  In  general. —  N'o  bankniptev 

law  since  that  of  1800  has  contained  any  provision  declaring  the  effect  of  such 
a  law  on  analogous  State  laws.    That  law,  §  61,  provided  as  follows: 

"  This  act  shall  not  repeal  or  annul,  or  be  construed  to  repeal  or  anmil. 
.the  laws  of  any  State  now  in  force,  or  which  may  be  hereafter  enacted,  for 


1.  For  the  reason,  see  cases  like:  In  re 
Horton,  Fed.  Cas.  6,708;  Day  v.  Bardwell, 
97  Mass.  246,  and  Judd  v.  Ives,  4  Mete. 
401,  are  no  longer  of  value. 

2.  Compare  Leidigh  Carriape  Co.  v.  Sten- 
gel, 2  Am.  B.  R.  383,  95  Fed.  637.  And 
see  In  re  Tonawanda  St.  PI.  Mill,  6  Am. 
B.  R.  38. 

3.  Palmenter  Mfg.  Co.  v.  Hamilton,  1  Am. 
B.  R.  39;  In  re  Bruss-Ritter  Co.,  1  Am.  B. 
R.  58,  90  Fed.  651;  In  re  Etheridge  Furni- 
ture Co.,  1  Am.  B.  R.  112,  92  Fed.  329; 
In  re  Curtis,  1  Am.  B.  R.  440,  91  Fed.  737; 
Littlefield  v.  Grav.  8  Am.  B.  R.  409.  Also 
cases  cited  in  foot-note  13.  post. 


4.  Westcott  V.  Berry,  4  Am.  B.  R  264. 
Compare  Kosches  v.  Libowitz,  4  Am.  B.  R. 
^65,  in  note;  Blake  v.  Valentine  Co.,  1  Am. 
B.  R.  372,  89  Fed.  691. 

5.  Idea)  Glo.  Co.  v.  Hatle,  6  Am.  B.  R- 
265.  See  also  Ellis  ▼.  Hays,  etc,  Co.,  ? 
Am.  B.  R.  109.         » 

6.  Compare  In  re  Mussey,  3  Am.  B.  R- 
592,  99  Fed.  71. 

7.  In  re  Bates,  4  Am.  B.  R.  56,  100  Fed. 
263. 

8.  In  re  Holmes,  Fed.  Cas.  6,633;  Lav- 
ender v.  Gosnell,  43  Md.  153;  Longis  v. 
Creditors,  20  La.  Ann.  15. 
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the  relief  of  insolvent  debtors,  except  so  far  aa  the  same  may  affect  persons 
who  are  or  may  be  within  the  purview  of  this  act" 

So  far  as  it  goes,  the  clause  quoted  is  doubtless  still  the  law.  There  was  no 
need  to  insert  it  in  subsequent  statutes,  for  ere  the  act  of  1841  was  passed, 
the  Suprejcne  Court  had  delivered  two  epoch-making  decisions,  which  settled 
the  law  on  the  subject:  (1)  that,  when  Congress  has  exercised  its  constitu* 
tional  power  to  enact  a  uniform  bankruptcy  law,  all  existing  State  insolvency 
laws  applying  to  the  same  persons  are  suspended,?  but  (2)  that,  this  power 
not  being  exclusive,  State  laws  are  valid  and  continue  operative  so  far  as 
they  do  not  conflict  with  the  paramoimt  Federal  law.*^  Since  that  time, 
the  books  have  been  filled  with  cases,  yet  few  of  them  add  much  to  Sturges 
V.  Crowningshield  and  Ogden  v.  Saunders.  The  reported  cases  prior  to  the 
former  law  are  not  altogether  uniform  or  always  reconcilable.;^^  the. same 
is  true  of  those  under  the  latter  law.^^  Indeed,  the  impossibility  of  phrasing 
rules  always  applicable  is  apparent  Some  of  those  most  generally  recognized 
are  stated  in  the  next  paragraph* 

(2)  Illustrative  cases. —  Laws  regulating  general  assignments,*^  not 
being  insolvency  laws,  are  not  suspended.  Likewise  as  to  laws  concerning 
the  punishment  of  fraudulent  debtors,"  or  for  the  settlement  of  the  estates  of 
deceased  insolvents.*^  State  laws  may  be  suspended  in  part  only,  as  where 
they  refer  to  a  class  expressly  excepted  by  ihe  bankruptcy  law,  in  which  case 
they  continue  operative  as  to  that  class,*^  Thus  a  State  law  under  which 
persons  engaged  chiefly  in  the  tillage  of  the  soil  may  be  proceeded  against 
by  their  creditors  for  the  purpose  of  throwing  them  into  bankruptcy  has  been 
held  not  to  be  superseded  by  the  bankrupt  act.*^  Nor  does  the  existence  of 
a  Federal  law  preclude  the  passage  of  a  State  insolvency  law;  the  latter 
merely  remains  inoperative  while  the  former  is  in  force.**  A  State  statute 
relating  to  insolvency  and  providing  for  proceedings  having  the  same  object 


9.  Sturges  v.  Crowningshield,  4  Wheat. 
122. 

10.  Ogden  v.  Saunders,  12  Wheat.  213; 
Singer  v.  National  Bedstead  Mfg.  Co.,  11 
Am.  B.  R.  276  (X.  J.  Ch.). 

11.  Shryock  v.  Bashore,  13  N.  B.  R.  481. 
See  also  Collier  on  Bankruptcy  (Ist  ed.), 
427. 

12.  That  State  laws  are  suspended.  In  re 
Smith,  2  Am.  B.  R.  9,  92  Fed.  135;  Ketchum 
V.  MeXamara,  6  Am.  B,  R.  160;  In  re 
Macon  Sash  &  Door  Co.,  7  Am.  B.  R.  66, 
modified  on  appeal  as  Carling  v.  Seymour 
Lumber  Co.,  8  Am.  B.  R.  29,  113  Fed.  483; 
Scheuer'v.  Book,  etc.,  Co.,  7  Am.  B.  R.  384, 
112  Fed.  407.  Xote  also  In  re  Storck  Lum- 
ber Co.,  8  Am.  B.  R.  86,  114  Fed.  360;  In  re 
Hall  Co.,  10  Am.  B.  R.  88;  In  re  S levers, 
1  Am.  B.  R.  117,  91  Fed.  366;  aiTd.  as 
Davis  ▼.  Bohle,  1  Am.  B.  R.  412,  92  Fed. 


325;  also  cases  cited  in  foot-notes  3  and  4. 
That  State  laws  are  not  suspended:  In  re 
Scholtz,  5  Am.  B.  R.  782,  106  Fed.  834. 

13.  In  re  Sievers;  1  Am.  B.  R.  117,  91 
Fed.  366;  Duryea  v.  Guthrie,  11  Am.  B.  R. 
234  (Wis.).  Contra:  In  re  Smith,  2  Am. 
B.  R.  9,  92  Fed.  135.  But  see  Maver  v. 
Hellman,  91  U.  S.  496.  And  compare 
Thrasher  v.  Bentley,  1  Abb.  N.  C.  (N.  Y.) 
39,  and  Beck  v.  Parker,  65  Pa.  St  262. 

14.  Berthelon  v.  Betts,  4  Hill  (N.  Y.) 
577;  Scully  v.  Kirkpatrick,  79  Pa.  St.  324. 

.  15.  Hawkins  v.  Lamed,  54  N.  H.  333. 

16.  Herron  Co.  v.  Superior  Court,  8  Am. 
B.  R.  492;  Maltbie  v.  Hotchkiss,  38  Conn. 
80.  Compare  Fisk  v.  Montgomery,  21  La. 
Ann.  446. 

17.  Old  Town  Bank  v.  McCormick,  10 
Am.  B.  R.  767,  96  Md.  341. 

1£.  Palmer  v.  Hixon,  74  Me.  447. 
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as  the  bankrupt  act  is  absolutely  inoperative  as  to  tJie  persons  and  property 
to  which  the  bankrupt  act  applies. ^^  The  discharge  feature  seem^  not  neces- 
sarily a  part  of  an  insolvency  law,  and  State  laws  lacking  it  have  been  held 
suspended  by  a  national  bankruptcy  law.^  As  to  the  effect  of  the  latter  on  a 
State  law  regulating  the  distribution  of  the  assets  of  insolvent  corporations 
there  is  much  conflict.  The  weight  of  authority  under  the  act  of  1867  was 
that  they  were  suspended.^  It  would  seem  that,  if  the  proceeding  be  purely 
one  of  distribution  and  the  corporation  be  amenable  to  bankruptcy  under 
§  4  of  the  present  law,  the  State  law  would  be  suspended ;  otherwise,  not." 
As  stated  by  Chief  Justice  Fuller :  "  The  operation  of  the  bankruptcy 
laws  of  the  United  States  cannot  be  defeated  by  insolvent  comraereial 
corporations  applying  to  be  wotmd  up  under  State  statutes.  The  bankruptcy 
law  is  paramount,  and  the  jurisdiction  of  the  Federal  courts  in  bankruptcy, 
when  properly  invoked  in  the  administration  of  the  affairs  of  insolvent 
persons  and  corporations,  is  essentially  exclusive."*^  The  practitioner  will 
do  well  to  measure  his  facts  by  the  rule  of  Sturges  v.  Crowningshield.^* 


19.  Potts  ▼.  Smith  Mfg.  Co.,  35  Pa. 
Super.  Ct  206,  12  Am.  B.  R.  392,  in  which 
case  it  was  also  held  that  since  the  Consti- 
tution has  left  in  the  States  and  in  Con- 
gress concurrent  power  over  bankruptcy, 
the  exercise  of  such  power  by  Congress  pre- 
cludes legislation  by  a  State  over  the  sub- 
ject. 

80.  In  re  Smith,  2  Am.  B.  R.  9,  92  Fed. 
135;  Boese  v.  Locke,  17  Hun  (N.  Y.),  270. 

21.  Shryock  v.  Bashore,  13  N.  B.  R.  481 ; 
Thornhill  v.  Bank,  Fed.  Cas.  13,992;  Piatt 
V.  Archer,  Fed.  Cas.  11,213.  Contra: 
Chandler  v.  Siddle,  Fed.  Cas.  2,5>94. 

28.  See  Piatt  v.  Archer,  ^u^iray  also  cases 
cited  ante  in  this  section. 


28.  In  re  Watts,  190  U.  S.  1,  10  Am.  a 
R.  113.  See  also  Matter  of  Milbury  Co., 
11  Am.  B.  R.  523;  Merry  v.  Jones,  11  Am. 
B.  R.  625  (Oa.  Sup.) ;  In  re  White  Moun- 
tain Pa{)er  Co.,  11  Am.  B.  R.  491,  127  Fed. 
189;  Matter  of  International  Coal  Mining^ 
Co.,  16  Am.  B.  R.  309,  143  Fed.  665:  In  re 
Salm4>n,  16  Am.  B.  R.  122,  143  Fed.  395: 
In  re  Standard  Oak  Veneer  Co.  (D.  C, 
Tenn.),  22  Am.  B.  R.  883,  173  Fed.  103. 

84.  4  Wheat.  122.  The  following  are  sug- 
gestive cases  on  this  subject;  Adams  r. 
Storey,  Fed.  Cas.  66;  Ex  parte  Eames,  Fed. 
Cas.  4,237;  Appeal  of  Qerry,  43  Conn.  289: 
Griswold  v.  Pratt,  50  Mass.  16;  Steehnan 
T.  Mattix,  36  N.  J.  L.  344. 


GENERAL    ORDERS    IN    BANKRUPTCY 

ADOPTED  BY  THE 

SUPREME  COURT  OF  THE  UNITED  STATES 

At  the  October  Term,   1898. 


Pbefatobt  Note. —  The  General  Orders  in  Bankruptcy  were  adopted  by  the  Supreme 
Court  of  the  United  States  in  conformity  with  the  power  conferred  by  section  30  of  the 
bankruptcy  act.  The  cross-references  inserted  after  each  General  Order  are  to  sections  of 
the  act,  to  the  official  and  supplementary  forms,  and  to  the  equity  rules.  Cases  constru- 
ing and  applying  the  several  orders  are  digested  and  classified.  These  orders  are  supposed 
to  explain^  amplify  and  apply  the  provisions  of  the  bankruptcy  act,  and  have  the  full 
force  of  law  except  as  they  conflict  with  that  act.  They  are,  therefore,  an  essential  part 
of  the  law  of  bankruptcy. 

PREAMBLE; 

Om.  Order  L  Dockety  1053. 

^       II .  Filing  of  papers,  1053. 

III.  Process,  1053. 

IV,  Ccmdud  of  proceedings y  1054. 
v.  Frame  of  petUionSy  1055. 

VI .  Petitions  in  different  districts,  1055, 
VIL  Priority  of  petitions,  1057. 
VIII.  Proceedings  in  partnership  cOrses,  1858. 
IX.  Schedule  in  involuntary  bankruptcy,  1059. 
X.  Indemnity  for  expenses,  1060. 
XI.  Amendments,  1060. 
XII.  Duties  of  referee,  1061. 

XIII.  Appointment  and  removal  of  trustee,  1064. 

XIV.  No  official  or  general  trustee  ^  1066. 

XV.  Trustee  not  appointed  in  certain  cases,  1066. 
XVI.  Notice  to  trustee  of  his  appointment,  1067. 
XVII.  Duties  of  trustee,  1067. 
XVIII .  SaU  of  property,  1069. 
XIX.  Accounts  of  marshal^  1070. 
XX.  Papers  filed  after  reference,  1070. 
XXL  Proof  of  debts,  1071. 
XXII.  Taking  of  testimony,  \(yib. 
XXIII.  Orders  of  referee,  1076. 
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Gen.  Order       XXIV.  Transmission  of  proved  claims  to  derk,  1076. 

XXV.  Special  meeting  of  creditors,  1077. 
XXVI,  Accounts  of  referee,  1077. 
XXVII.  Review  by  judge,  1077. 

XXVIII.  Redemption   of  property  and  compounding   oj   claims, 

1079.  ~  ,-      ^ 

XXIX,  Payment  of  moneys  deposited,  1080. 
XXX,  Imprisoned  d^4or,  1081. 
XXXI.  Petition  for  discharge,  1082. 
iXXXII.  Opposition  ta  discbdrge  or  composHion^  1082. 
XXXIII.  ArbUration,  1083.  * 
XXXIV»  Costs  in  contested  adjudications,  1084. 
XXXV.  Compensation  of  clerks,  referees,  and  trustees,  1084. 
XXXVI.  Appeals,  1086. 
XXXVII.  General  provisions,  1088. 
XXXVIII.  Farms,  1089. 

PREAMBLE. 

In  pursuance  of  the  powers  conferred  by  the  Constitution  and  laws  upon 
the  Supreme  Court  of  the  United  States,  and  particularly  by  the  act  of 
Congress  approved  July  1,  1898,  entitled  ^*An  act  to  establish  a  uniform 
system  of  bankruptcy  throughout  the  United  States,  it  is  ordered,  on  this 
2Sth  day  of  November,  1898,  that  the  following  rules  be  adopted  end^stab- 
lished  as  general  orders  in  bankruptcy,  to  take,  effect  on  the  first  Mondav, 
being  the  second  day,  of  January,  1899.  And  it  is  further  ordered  that  all 
proceedings  in  bankruptcy  had  before  that  day,  in  accordance  with  the  act 
last  aforesaid,  and  being  in  substantial  conformity  either.with  the  provisions 
of  these  general  orders,  or  else  with  the  general,  orders  established  by  this 
court  under  the  bankrupt  act  of  1867  and  with  any  general  rules  or  special 
orders  of  the  courts  in  bankruptcy,  stand  good,  subject^  however,  to  such 
further  regulation  by  rule  or  order  of  those  courts  as  may  be  necessary  or 
proper  to  carry  into  force  and  effect  the  bankrupt. act  of  1898  and  the 
general  orders  of  this  court. 

Cross-references:    To  the  law:     §  30. 

To  the  General  Orders:     XXXVII,  XXXVIII. 

To  the  Equity  Rules:  LXXXIX,  XC.  («ee  also  Revised  Statutes,  U  913,  914.) 
Effect  and  construction  of  the  general  orders.*— The  general  orders  of  the  Suprenu* 
Court  and  the  rules  of  the  district  courts  in  accordance  therewith  are  as  obligatory  on 
officers  of  the  court  as  the  bankruptcy  act  itself.  In  re  Cobb  (D.-C,  N.  C),  7  Am.  B.  R. 
202,  112  Fed.  655.  These  general  orders  have  the  same  force  as  a  provision  of  the  statute 
'i'hey  are  made  under  an  express  delegation  of  power,  both  constitutional  and  statutory. 
In  re  Hoyt  &  Mitchell  (D.  C,  N.  Car.),  11  Am.  B.  R.  784,  127  Fed.  968.  Though  control- 
ling, so  far  as  not  inconsistent  with  the  act,  they  must  yield  to  the  act  and  cannot  operate 
to  prevent  or  alter  its  operation.  Matter  of  Ingails  Bros.  (C.  C.  A.,  2d  Cir.),  13  Am.  B.  R. 
512,  137  Fed.  517.  The  Supreme  Court,  when  it  made  the  general  orders,  intended  to 
direct  a  much  simpler  mode  of  procedure.  Matter  of  Daiigherty  (D.  C,  Ky.),  26  Am.  B.R. 
^)iiO.   .55.'?. 
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The  general  orders  are  an  amplification  of  the  la,w  with  reapect  to  procedure.  Or  cut  t 
Ca  V.  Green,  17  Am.  B.  R,  72,  204  U.  S.  96,  revg.  13  Am.  R  R.  5^2;  West  Co.  v..  Lea,  174 
U.  S.  590,  2  Am.  B.  R.  463.  As  has  been  stated  in  respect  to  the  lise  ^.nd  application  of 
the  general  orders:  '*  Seek  the  meaning  and  intent  of  the  law  first  and  follo\y  tU^t  rather 
than  the  order  or  the  form;  and  if  the  latter  are  not  harmonious  each  with  the  other, 
faeek  the  meaning  and  intent  of  the  order  and  follow  it  rather  than  the  form.''  In  re  SopeV 
and  b)1ada  (Ref.,  N.  Y.),  1  Am.  B.  R.  193,  196.  The  rules  and  formi^  so  prescribed  by  the 
Supreme  Court  under  and  by  virtue  of  the  bankruptcy  act  have  the  force  and  effect  of  law. 
In  re  Gerber  (C.  C.  A.,  9th  Cir.),  26  Am.  B.  R.  608,  617. 

As  to  the  furnishing  and  delivering  of  subpoenas,  see  In  re  Hemstreet  (D.  C,  la.), 
8  Am.  B.  R.  760,  117  Fed.  548;  Matter  of  t2i«  Abbey  Fr^ss  (G.  C.  A.,  2d  Cir.),  13  Am. 

B.  R.  11,  134  Fed.  51. 

■  « 

I.  DOCKET. 

The  clerk  shall  keep  a  docket,  in  which  the  eases  shall  be  entered  and 
numbered  in  the  order  in  which  they  are  commenced.  It  shall  contain  a 
memorandum  of  the  filing  of  the  petition  and  of  the  action  of  the  court 
thereon,  of  the  reference  of  the  case  to  the  referee,  and  of  the  transmission 
by  him  to  the  clerk  of  his  certified  record  of  the  proceedings,  with  the 
dates  thereof,  and  a  memorandum  of  all  proceedings  in  the  case  except 
those  duly  entered  on  the  referee's  certified  record  aforesaid.  The  docket 
shall  be  arranged  in  a  manner  convenient  for  reference,  and  shall  at  all 
times  be  open  to  public  inspection. 

[Latter  part  of  General  Order  I,  1867,  with  changes  specifying  more  fully  the  entries 
to  be  made  in  tlie  docket.] 

Cross-references:    To  the  law:    As  to  commencement  of  proceedings,  §  1  (10) ;  As  to  duties 
of  the  clerk,  $§  51,  71;  As  to  duties  of  the  referee,  §§  29-c,  39-a(7),  42;  As  to  duties 
of  the  trustees,  §§  29-c,  49. 
To  the  General  Orders:     11^  IV. 
To  the  Equity  Rules:    I-VI,  inclusive. 


IL  FILING  OF  PAPSKS. 

The  clerk  or  the  referee  shall  indorse  on  each  paper  filed  with  him  the 
day  and  hour  of  filing,  and  a  brief  statement  of  its  character. 

[Part  of  General  Order  I,  1867,  but  not  so  full.] 

Cross-references:    To  the  law:     §§  l8-a,  59-a-b. 
To  the  General  Orders:    VI,  IX,  XX. 
To  the  Official  Forms:   None,  both  the  clerk  and  the  referee  usually  have  filing  stamps. 

III.  PROCESS. 

All  process,  summons  and  subpoenas  shall  issue  out  of  the  court,  under 
the  seal  thereof,  and  be  tested  by  the  clerk;  and  blanks,  with  the  signature 
of  the  clerk  and  seal  of  the  court,  may,  upon  application,  be  furnished  to 
the  referees. 

f  Gkneral  Order  IT,  1867,  except  the  word  "  referees  "  is  substituted  herein  for  *he  word 
"  registors."] 
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Cross-references:     To  the  Uw:     As  to  process  in  involuntary  proceedings,  {  18-a  (and 
also  under  S8  4  and  5) ;  As  to  process  to  witnesses,  f  21-a. 
To  the  General  Orders:    VIII. 
To  the  Official  Forms:    Nos.  5,  30. 
To  the  Equity  Rules:   VII  to  XVI,  inclusive. 
Illustrative  cases:    Matter  of  the  Abbey  Press  (C.  C.  A.),  13  Am.  B.  R.  11,  134  Fed.  51; 
In  re  Norton  ( D.  C,  N.  Y. ) ,  17  Am.  B.  R.  504,  148  Fed.  301.    See  those  cited  un- 
der Sections  Eighteen  and  Twenty-one  of  this  work. 


IV.  OONDUCT  OF  PROCBSDIVGS. 

Proceedings  in  bankruptcy  may  be  conducted  by  the  bankrupt  in  person 
in  his  own  behalf,  or  by  a  petitioning  or  opposing'  creditor ;  but  a  creditor 
will  only  be  allowed  to  manage  before  the  court  his  individual  interest 
Every  party  may  appear  and  conduct  the  proceedings  by  attorney,  who  shall 
be  an  attorney  or  counselor  authorized  to  practice  in  the  circuit  court  or 
district  court.  The  name  of  the  attorney  or  counselor,  with  his  place  of  busi- 
ness, shall  be  entered  upon  the  docket,  with  the  date  of  the  entry.  All  papers 
or  proceedings  offered  by  an  attorney  to  be  filed  shall  be  indorsed  as  above 
required,  and  orders  granted  on  motion  shall  contain  the  name  of  the  party 
or  attorney  making  the  motion.  Notices  and  orders  which  are  not,  by  the 
act  or  by  these  general  orders,  required  to  be  served  on  the  party  personally 
may  be  served  upon  his  attorney. 

[General  Order  III,  1867,  without  substantial  change,  except  that  the  old  rule  required 
the  entry  of  the  attorney's  place  of  residence  as  well  as  his  place  of  business.] 

Cross-references:  To  the  Uw:  As  to  who  may  file  voluntary  petitions,  {{  4-a,  59-a:  As 
to  who  may  file  involuntary  petitions,  |  59-b;  As  to  partnership  petitions,  {  5;  As 
to  petitions  against  corporations,  |  4-b;  As  to  where  petitions  must  be  filed,  §  2(1) ; 
As  to  appearances,  §§  18-b,  59-f ;  As  to  answer  and  other  pleas,  ||  18-d,  59;  As  to 
notices,  |  58. 

To  the  General  Orders:     VI,  VIII,  IX,  XXIII. 

The  Supplementary  Forms:  For  those  in  involuntary  cases,  Nos.  118,  119,  120,  121, 
122,  123,  124,  125,  126,  127,  128,  129,  130;  for  appearsmces,  Nos.  99,110,  120,  121. 
See  also,  generally,  "  Supplementary  Forms,"  post. 

To  the  Equity  Rules:     IV,  XVII,  and,  as  to  pleadings,  generally. 

Power  of  bankrupt  to  represent  himself. —  This  general  order  gives  the  bankrupt  the 
right  to  represent  himself,  and  being  an  attorney  he  may  raise  any  question  of  law  which 
could  have  been  raised  had  he  been  represented  by  another.  In  re  Shaffer  (D.  C,  N.  Car.), 
4  Am.  B.  R.  728,  104  Fed,  982. 

Powers  of  attorneys. —  This  order  seems  to  give  to  the  attorney  of  a  bankrupt  or  cred- 
itor power  to  do  any  act  in  the  bankruptcy  matter  which  the  bankrupt  or  creditor  might 
do  personally,  and  requires  no  other  evidence  of  his  authority  than  the  fact  of  his  admii^* 
sion  to  practice  in  the  circuit  or  district  court.  Matter  of  Herzikopf  (D.  C,  Col).  9  Am. 
B.  R.  90,  118  Fed.  1016;  In  re  Gasser  (C.  C.  A.,  8th  Cir.),  5  Am.  B.  R.  32,  104  Fed.  537. 
"  The  petition  in  an  involuntary  bankruptcy  proceeding  may  be  made  by  the  attorney  in 
fact  of  the  petitioning  creditors."  Rogers  v.  De  Sota  Placer  Mining  Co.  (C.  C.  A..  9th 
Cir.),  14  Am.  B.  R.  252,  136  Fed.  407'.  But  it  has  been  held  that  this  power  of  an  attorney 
does  not  extend  to  the  creditor's  choice  of  a  trustee  nor  to  the  making  of  an  affidavit  to  th« 
schedules  of  a  petitioning  creditor.  In  re  Blankfein  (D.  C,  N.  Y.),  3  Am.  B.  B.  165, 97 
Fed.  191. 
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V.  FRAME  OF  P£TITIOIIS. 

AH  petitions  and  the  schedules  filed  therewith  shall  be  printed  or  written 
out  plainly,  without  abbreviation  or  interlineation,  exoept  where  such 
abbreviation  and  interlineation  may  be  for  the  purpose  of  reference. 

[First  part  of  General  Order  XIV,  1867,  without  change.] 

Cross-references:  To  the  law:  As  to  petitions,  §  l8-a-<c;  As  to  schedules,  |  7(8) ;  As  to 
referee's  duty  to  examine  schedules,  etc.,  §  39-a  ( 2 ) ;  As  to  referee's  duty  to'  prepare 
schedules  in  certain  cases,  f  39-a(6). 

To  the  General  Orders:    IX,  XI. 

To  the  Official  Forms:     Nos.  1,  2,  3,  with  the  schedules. 

To  the  Supplementary  Forma:     Kos.  117,  US'. 

To  the  Equity  Rules:    XX  to  XXV. 

Use  of  ditto  marks  and  abluroviations.— This  order  precludes  the  use  of  dots  to  in* 
dicate  anything  necesiBary  to  be  stated.  In  re  Orne,  Fed.  Cas.  10,582.  And  the  use  of 
ditto  marks,  in  attempting  to  indicate  a  creditor's  residence,  is  in  yiolation  of  this  order. 
Haach  t.  Theise,  16  Am.  B.  R.  699,  5  N.  Y.  Misc.. 3,  99  N.  Y.  Supp.  905.  The  abbreviation 
of  the  residence  of  a  creditor  as  "135  Bway "  yiolates  this  rule.  Sutherland  v.  Lasher, 
11  Am.  B.  R.  780,  41  N.  Y.  Misc.  249. 

Use  of  printed  blanks.-— In  the  eastern  district  of  North  Carolina  a  written  or  type- 
written schedule  will  not  be  accepted.  The  printed  blank  containing  forms  prescribed  by 
the  rules  of  the  court  must  be  used,  otherwise  the  schedules  will  be  returned  to  the  parties 
without  action.    Mahomey  v.  Ward  (D.  C,  N.  Car.),  3  Am.  B.  R.  770,  100  Fed.  278. 

A  mistake  as  to  a  creditor's  name  in  the  schedules  will  prevent  the  discharge  of  a  debt. 
Liesum  v.  Kraus,  35  N.  Y.  Misc.  376,  71  N.  Y.  Supp.  1022.  If  a  petition  in  involuntary 
bankruptcy  contains  the  name  of  the  judge  such  name  must  be  given  correctly.  Anon., 
Fed.  Cas.  459. 

VI.  PETITIONS  IN  DIFFERENT  DISTRICTS. 

In  case  two  or  more  petitions  shall  be  filed  against  the  same  individual 
in  different  districts,  the  first  hearing  shall  be  had  in  the  district  in  which 
the  debtor  has  his  domicile,  and  the  petition  may  be  amended  by  inserting  an 
allegation  of  an  act  of  bankruptcy  committed  at  an  earlier  date  than  that 
first  alleged,  if  such  earlier  act  is  charged  in  either  of  the  other  petitions; 
and  in  case  of  two  or  more  petitions  against  the  same  partnership  in  different 
courts,  each  having  jurisdiction  over  the  case,  the  petition  first  filed  shall 
be  first  heard,  and  may  be  amended  by  the  insertion  of  an  allegation  of  an 
earlier  act  of  bankruptcy  than  that  first  alleged,  if  such  earlier  act  is  charged 
in  either  of  the  other  petitions;  and,  in  either  case,  the  proceedings  upon 
the  other  petitions  may  be  stayed  until  an  adjudication  is  made  upon  the 
petition  first  heard;  and  the  court  which  makes  the  first  adjudication  of 
bankruptcy  shall  retain  jurisdiction  over  all  proceedings  therein  until  the 
same  shall  be  closed.  In  case  two  or  more  petitions  shall  be  filed  in  different 
districts  by  different  members  of  the  same  partnership  for  an  adjudication  of 
the  bankruptcy  of  said  partnership,  the  court  in  which  the  petition  is  first 
filed,  having  jurisdiction,  shall  take  and  retain  jurisdiction  over  all  proceed- 
ings in  such  bankruptcy  until  the  same  shall  be  closed ;  and  if  such  petitions 
shall  be  filed  in  the  same  district,  action  shall  be  first  had  upon  the  one 
first  filed.     But  the  court  so  retaining  jurisdiction  shall,  if  satisfied  that  it 
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^  is  for  the  greatest  convenience  of  parties  in  interest  that  another  of  said 

J  courts  should  proceed  with  the  cases,  order  them  to  be  transferred  to  that 

court. 

[General  Order  XVI,  1867,  without  change,  except  that  the  last  sentence  of  Rule  Xi 
under  conBideration,  is  new.] 

Cross-references:    To  the  law:    As  to  where  petitions  may  be  filed,  {  1<2) ;  As  to  partner- 
ship petitions,  |  5;  As  to  transfer  of  cases,  §§  2(19),  32;  Also- geveraUy  to  {§  2(19), 
18. 
To  the  General  Orders:    IV,  VII,  VIIL 

The  true  meaning  of  this  general  order  is  that  where  petitions  are  filed  in  different  dis- 
tricts, the  court  whose  ground  of  jurisdiction  is  that  the  bankrupt's  domicile  has  been  in 
that  district  during  the  greater  portion  of  the  six  months  next  preceding  the  filing  of  the 
petitions  is  the  court  in  which  the  first  hearing  should  be  had.  In  re  Isaacson  (D.  C, 
N.  Y.),  20  Am.  B.  R.  437,  161  Fed.  777.  This  rule  pontemplfttea  a  cane  ia  whioh  each  court 
has  jurisdiction  of  the  cause,  and  that  question,  when  raised,  nuist  be  first  determined. 
In  re  Waxelbaum  (D.  C,  N.  Y.),  3  Am.  B.  R.  392,  3d&,  98  Fed.  589.  The  letter  as  well  as 
the  spirit  of  this  general  order  confers  exclusive  jurisdiction  upon  that  court  in  which 
the  petition  is  first  filed,  subject  to  the  provision  for  the  transfer  of  cases  irom  one  to 
another  district  court  where  the  convenience  of  parties  in  interest  demands  it.  i^s  be- 
tween two  district  courts  of  United  States,  it  is  the  duty  of  the  other  eourt  to  yield  juris- 
diction and  the  control  and  direction  of  the  entire  proceediog  to  the  one  whoAe  jurisdictioo 
was  first  invoked.     In  re  Sterne  &  Levi  (D.  C,  Tex.),  26  Am.  B.  R.  259. 

It  may  be  assumed  that  General  Order  No.  6  is  subject  to  the  provisions  of  section  II 
of  the  bankruptcy  law,  and  that  the  case  may  be  transferred  and  oonaolidated  for  the 
convenience  of  the  parties,  if  brought  within  the  provisions  of  section  32,  in  spite  of  the 
direction  in  the  general  order  that  the  court  first  adjudicating  shall  retain  jurisdiction 
until  the  proceedings  are  closed.  In  re  Isaacson  (D.  C,  N.  Y.),  20  Am.  B.  R.  430,  161  Fed. 
779.  This  order  leaves  no  room  for  doubt,  but  that  the  court  taking  and  retaining  juris- 
diction shall  have  exclusive  jurisdiction  to  determine  tlie  question  of  a  transfer  under 
section  32,  for  it  expressly  provides  that  the  court  "'so  retaining  jurisdiction  (because 
the  petition  was  first  filed  therein)  shall,  if  satisfied  that  it  is  for  the  greatest  convea- 
ience  of  parties  in  interest,  tliat  another  of  said  courts  shall  proceed  with  the  case,  order 
them  transferred  to  that  court.  In  re  Sterne  &  Levi  (D.  C,  Tex.),  26  Am.  B.  R.  259, 
262. 

Under  this  general  order,  in  the  case  of  petitions  against  an  individual,  the  first  hearing 
siiall  be  in  the  district  of  the  domicile,  while  in  the  case  of  petitions  filed  against  a  part- 
nership that  first  filed  shall  have  priority  of  hearing,  and  the  court  acquiring  the  whole 
jurisdiction  shall  determine  whether  the  greater  convenience  of  parties  requires  that  one 
of  the  other  courts  should  proceed  with  the  cases.  Matter  of  United  Button  Co.  (D.  C, 
N.  Y.),  12  Am.  B.  R.  761,  132  Fed.  37«. 

General  Orders  VI  and  VII  are  designed  to  relate  simply  to  the  consolidation  of  pro- 
ceedings.   In  re  Strait  (Ref.,  N,  Y,),  2  Am.  B.  R.  308, 

**  Greatest  convenience"  of  "parties  in  interest;"  meaning  of  terms. —  Neither  the  act 
nor  the  general  order  attempts  to  define  the  terms  "  greatest  convenience  **  of  "  parties 
in  interest."  The  interpretation  placed  upon  them  by  the  court  in  the  Matter  of  United 
Button  Co.,  13  Am.  B.  R.  454,  132  Fed.  378  — that  the  term  "parties  in  interest,"  covers 
every  party  having  any  interest  in  or  connection  with  the  ca«e,  including  priority,  secured 
and  unsecured  creditors,  a»  well  as  the  bankrupts  themselves,  and  that  the  term  "  greatest 
convenience,"  depends  upon  all  the  circumstances  —  proximity  of  a  majority  of  creditors 
and  the  place  of  business  of  the  bankrupts  to  the  court,  proximity  of  witnesses  whose  attend- 
ance is  desired  in  any  hearing,  and  perhaps  numerous  other  factors — would,  seem  to 
be  the  correct  view.     In  re  Sterne  &  Levi   (D.  C,  Tex.),  26  Am.  B.  R.  259,  26Q. 

Corporations  are  within  the  provisions  of  this  order. —  In  re  Elmira  Steel  Co.  (D.  C, 
N.  Y.),  5  Am.  B.  R.  484,  109  Fed.  496.  The  word  "individual,"  as  used  in  the  clause  pro- 
viding that  "  in  case  two  or  more  petitions  shall  be  filed  against  the  same  individual  in 
different  districts,  the  first  hearing  shall  be  had  in  the  district  in  which  the  debtor  has  his 
domicile,"  is  equivalent  to  "  person,"  and  as  such  includes  a  corporation.  Matter  of  United 
Button  Co.  (D.  C,  Del.),  13  Am.  B.  R.  454.  132  Fed.  378. 
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IHstxict  of  banlcrvpt'i  domicile;  defi]iition.r- The  district  in  which  an  alleged  bankrupt 
has  resided  during  the  greater  portion  of  the  six  n^onths  next  preceding  the  filing  of  a 
petition  against  him  is  the  "  district  of  his  domicile  "  within  the  meaning  of  this  general 
order,  and  the  first  hearing  should  be  had  therein  unless,  under  the  provisions  of  section 
32  of  the  bankruptcy  law,  the  proceeding  is  transferred  and  consolidated  with  a  proceeding 
instituted  in  a  district  to  which  the  alleged  bankrupt  had  recently  removed  and  established 
a  residence.    In  re  Isaacson  (D.  C,  K.  Y.),  20  Am.  B.  R.  430,  161  Fed.  779. 

An  application  for  the  tranaferof  a  case  under  this  order  may  be  denied  in  the  discre- 
tion of  the  court.  In  re  Sears  (D.  C,  N.  Y.),  7  Am.  B.  R.  279,  112  Fed.  58.  Thus,  where 
a  petition  has  been  filed  against  a  corporation  in  the  district  of  its  domicile,  and 
thereafter  a  petition  is  filed  against  it  in  a  district  in  another  State,  the  court  in  which 
the  first  petition  is  filed,  unless  satisfied  that  it  is  for  the  greatest  convenience  of  all  par- 
ties  in  interest  that  the  case  should  be  transferred,  is  required,  under  the  provisions  of  this 
order,  to  retain  jurisdiction  until  the  proceedings  are  closed.  In  re  Tybo  Mining  &  Re- 
duction Co.  (D.  C,  Me.),  13  Am.  B,  R.  68,  7Z,  132  Fed.  697. 

Power  of  amendment;  limitation  of.— The  provisions  of  this  order  by  implication  limits 
the  power  of  amendment  to  the  single  case  in  which  an  earlier  act  of  bankruptcy  has  been 
sought  to  be  incorporated  into  the  petition.  In  re  Sears  (C.  C.  A.,  2d  Cir.),  8  Am.  B.  R. 
713,  117  Fed.  294;  Wilder  v.  Watts  (D.  C,  8.  C),  15  Am.  B.  R.  57,  68,  138  Fed.  426; 
Oleason  v.  Smith,  Perkins  &  Co.  (C.  C.  A.,  3d  Cir.),  16  Am.  B.  R.  602,  145  Fed.  895;  Mat- 
ter of  Riggs  Restaurant  Co.  (C.  C.  A.,  2d  Cir.),  11  Am.  B.  R.  508,  130  Fed.  691.  A  bank- 
rupt^^y  petition  may  be  amended  so  as  to  allege  grounds  of  bankruptcy  subsequently  oc- 
eurriiig  notwithstanding  the  provisions  oi  this  order.  In  re  Hamriek  (D,  C,  Ga.),  23 
Am.  B.  R.  721,  175  Fed.  279. 

Other  cases  citing  this  order. —  Bradley  Timber  Co.  v.  White  (C.  C.  A.,  5th  Cir.),  10  Am. 
B.  R.  329,  332,  121  Fed.  779,  affg.  9  Am.  B.  R.  441. 


Vn.  PRIORITY  OF  PETITIONS. 

Whenever  two  or  more  petitions  shall  be  filed  by  creditors  against  a  common 
debtor,  alleging  separate  acts  of  bankruptcy  committed  by  said  debtor  on 
different  days  within  four  months  prior  to  the  filing  of  said  petitions,  and 
the  debtor  shall  appear  and  show  cause  against  an  adjudication  of  bank- 
ruptcy against  him  on  the  petitions,  that  petition  shall  be  first  heard  and  tried 
which  alleges  the  commission  of  the  earliest  act  of  bankruptcy ;  and  in  case 
the  several  acts  of  bankruptcy  are  alleged  in  the  diiFerent  petitions  to  have 
been  committed  on  the  same  day,  the  court  before  which  the  same  are  pending 
may  order  them  to  be  consolidated,  and  proceed  to  a  hearing  as  upon  one 
petition;  and  if  an  adjudication  of  bankruptcy  be  made  upon  either  petition, 
or  for  the  commission  of  a  single  act  of  bankruptcy,  it  shall  not  be  necessary 
to  proceed  to  a  hearing  upon  the  remaining  petitions,  unless  proceedings  be 
taken  by  the  debtor  for  the  purpose  of  causing  such  adjudication  to  be 
annulled  or  vacated. 

((general  Order  XV,  1867,  without  change  other  than  that  "four  months"  appears  in 
the  new  rule  in  place  of  **  six  months."] 

Cross-reference:     See  those  to  General  Order  VI,  immediately  oitte. 

Meaning  and  construction  of  order. —  This  order  contemplates  independent  proceedings 
and  provides  for  their  disposition.  Matter  of  Half  (C.  C.  A.,  2d  Cir.),  13  Am.  B.  R.  362, 
135  Fed.  742,  It  must  be  strictly  construed,  and  can  be  put  in  motion  only  by  acts  of  the 
creditors  and  debtors  combined.  The  mere  filing  of  two  or  more  petitions,  one  of  which 
avers  a  prior  act  of  bankruptcy,  cannot  put  in  action  the  enforcement  of  this  rule.  There 
are  two  things  absolutely  necessary. 
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First.  Two  or  more  petitions  must  be  filed  by  creditors  against  a  common  debtor  alleg- 
ing several  acts  of  bankruptcy  committed  by  said  debtor;  and 

Second.  The  debtor  shall  appear  and  show  cause  against  an  adjudication  in  bankruptcr 
against  him  on  the  petitions. 

Thus,  where  two  petitions  are  filed,  each  alleging  different  acts  of  bankruptcy,  and  tbe 
debtor  answers  only  the  one  which  alleges  the  earlier  act  of  bankruptcy,  this  rule  has  no 
application.  Had  there  been  three  petitions,, it  would  have  been  equally  necessary  for  tbe 
debtor  to  have  answered  all  three.  In  re  G.  W.  Harris  (D.  C,  Ala.),  19  Am.  B.  R.  204. 
155  Fed.  216. 

Other  cases  citing  this  OTder.r-In  re  Strait  (Ref.,  K.  Y.),  2  Am.  B.  B.  308;  In  re  Elmira 
Steel  Co.  (D.  C,  N.  Y.),  5  Am.  B.  R.  484,  109  Fed.  456;  Bradley  Timber  Co.  v.  White 
(C.  C.  A.,  5th  Cir.),  10  Am.  B.  R.  329,  333,  m  Fed.  779,  aff^  9  Am.  B.  R.  441. 


VIII.  PROCEBDINGS  IN  PARTNERSHIP  CASES. 

Any  member  of  a  partnership,  who  refuses  to  join  in  a  petition  to  have 
the  partnership  declared  bankrupt,  shall  be  entitled  to  resist  the  prayer  of  tbe 
petition  in  the  same  manner  as  if  the  petition  had  been  filed  by  a  creditor 
of  the  partnership,  and  notice  of  the  filing  of  the  petition  shall  be  givea 
to  him  in  the  same  manner  as  provided  by  law  and  by  these  rules  in  the  case 
of  a  debtor  petitioned  against ;  and  he  shall  have  the  right  to  appear  at  the 
time  fixed  by  the  court  for  the  hearing  of  the  petition,  and  to  make  proof,  if 
he  can,  that  the  partnership  is  not  insolvent  or  has  not  committed  an  act  of 
bankruptcy,  and  to  make  all  defenses  which. any  debtor  proceeded  againat  is 
entitled  to  take  by  the  provisions  of  the  act ;  and  in  case  an  adjudication  of 
bankruptcy  is  made  upon  the  petition,  such  partner  shall  be  required  to  file 
a  schedule  of  his  debts  and  an  inventory  of  his  property  in  the  same  maimer 
as  is  required  by  the  act  in  cases  of  debtors  against  whom  adjudication  of 
bankruptcy  shall  be  made. 

[General  Order  XVIII,  1867,  with  no  substantial  change.] 

Cross-references:    To  the  law:    ||  5,  18. 
To  the  General  Orders:   VI,  VII. 
To  the  Official  Forms:    Kos.  2,  30. 
To  tbe  Supplementary  Forms:    No.  117. 

Meaning  and  application  of  order. —  This  order  provides  the  only  method  of  procedure 
in  partnership  cases.  Its  provisions  are  plain,  specific  and  easily  understood.  They  metn 
that  whenever  a  person  who  is  a  member  of  an  existing  partnership,  or  who  was  a  member 
of  a  defunct  partnership,  desires  to  go  into  a  court'  of  banlcruptcy,  he  must  bring  tbe 
firm  and  the  other  partners  into  court  with  him.  Matter  of  Freund  (Ref.,  la.),  1  Am. 
B.  R.  25.  It  has  no  other  purpose  than  to  prescribe  the  practice  for  the  class  of  cases 
where  less  than  all  the  partners  file  a  petition  to  have  the  partnership  adjudged  bankrupt 
In  re  Ceballos  (D.  C,  N.  Y.),  20  Am.  B.  R.  459,  464,  161  Fed.  445.  Although  the  bank- 
ruptcy law  contains  no  provision  expressly  authorizing  a  partner  to  file  a  petition  against 
his  copartners,  sucli  power  must  be  implied  from  this  general  order  and  §  8  of  tbe  act 
In  re  Ceballos  &  Co.  (D.  C,  N.  Y.).  20  Am.  B.  R.  459,  465,  161  Fed.  445. 

It  is  manifest  that  this  order  has  no  application  to  a  petition  by  an  individual  who  is 
a  member  of  a  firm  to  have  himself  and  not  the  firm  adjudicated  a  bankrupt.  X.  Y.  Deaf 
and  Dumb  Institute  v.  Crockett,  17  Am.  B.  R.  233,  240,  117  App.  Div.  269,  102  N.  Y. 
Supp.  412.  Since  there  should  only  be  partnership  bankruptcies  in  cases  which  show 
assets,  this  order  refers  only  to  such  cases.    In  re  Altman  (Ref.,  N.  Y.),  1  Am.  B.  R.  689. 

The  Supreme  Court  in  this  general  order  seems  to  recognize  the  same  distinction  as  it 
does  in  the  prescribed  forms,  between  an  adjudication  of  a  bankrupt  and  of  an  individual 
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partner.    In  re  Barden  (D.  C,  N.  Car.),  4  Am.  B.  R.  31,  101  Fed.  653.    See,  generally. 
In  re  Carleton  (D.  C,  Mass.),  8  Am.  B.  R.  270,  115  Fed.  246. 

Notice  of  hearing;  how  given,— <  Under  the  provisions  of  this  order  due  notice  must  be 
given  of  the  time  fixed  for  a  hearing  upon  a  petition  to  declare  a  partnership  a  bankrupt. 
If  the  non-joining  member  or  members  of  the  firm  can  be  found,  in  the  district  or  out  of 
it,  personal  service  must  be  made;  but  if  personal  service  cannot  be  had,  then,  upon  filing 
before  the  judge  (or  the  referee,  if  the  case  has  been  referred  by  the  clerk)  an  affidavit 
showing  that  personal  service  cannot  be  made,  an  order  of  publication  will  be  granted. 
In  re  Murray  (D.  C,  la.),  3  Am.  B.  R.  601,  96  Fed.  600;  In  re  Murray  and  Winters 
(D.  C,  la.),  3  Am.  6.  R.  90. 

Where  oae  of  the  members  of  a  copartnership  petitions  for  an  adndication  of  bank- 
ruptcy against  the  firm  as  well  as  the  members  of  it,  this  must  be  clearly  shown  in  the 
petition  and  notice  of  the  hearing  of  the  petition  must  be  given  to  the  non-joining  part- 
ners before  the  firm  can  be  adjudged  bankrupt.  In  re  Russell  (D.  C,  la.),  3  Am.  B.  R. 
91,  57  Fed.  3®. 

Objecting  partners;  filing  schedules.— The  objecting  partners,  though  they  have  com- 
mitted no  act  of  bankruptcy  and  cannot  be  adjudicated  individual  bankrupts,  must  file 
a  schedule  of  their  individual  debts  and  inventory  their  property,  upon  the  adjudication 
of  the  partnership  and  the  petitioning  partner.  In  re  Ceballos  &  Co.  (D.  C,  N.  Y.),  20 
Am.  B.  R.  467,  101  Fed.  451.  This  general  order  provides  for  the  filing  of  schedules  on 
the  part  of  a  solvent  partner.  Matter  of  Solomon  &  Carvel  (D.  C,  N.  Y.),  20  Am.  B.  R. 
488,  163  Fed.  140.  The  non-assenting  partner  must  file  schedules  of  his  individual  estate 
and  debts,  as  any  surplus  remaining  after  the  discharge  of  his  individual  liabilities  is  an 
asset  of  the  firm  applicable  to  the  payment  of  the  liabilities  of  the  partnership.  In  re 
Junk  &  Balthazard  (D.  C,  Wis.),  22  Am.  B.  R.  298,  169  Fed.  481. 

Defense  of  non-joining  partners.— *  All  that  a  non- joining  partner  may  do  under  this 
genera)  order  is  to  resist  adjudication  against  the  partnership  as  a  separate  entity.  In 
doing  so  he  can  defend  only  against  the  allegations  contained  in  the  petition.  If  he 
considers  the  petition  demurrable,  he  may  demur.  If  not,  he  may  answer.  In  re  Ceballos 
&  Co.  (D.  C,  N.  Y.),  20  Am.  B.  R.  459,  465,  161  Fed.  455.  The  non-assenting  partner 
cannot  set  up  the  want  of  an  act  of  bankruptcy  as  a  defense  to  the  petition,  but  he  may 
set  up  the  defense  of  solvency,  and  upon  that  issue  he  is  entitled  to  a  jury  trial.  In  re 
Forbes  (D.  C,  Mass.),  11  Am.  B.  R.  787,  128  Fed.  137. 

Under  the  provisions  of  this  general  order,  it  is  open  to  any  one  of  the  partners  to 
contest  an  adjudication  against  the  firm,  and  to  defeat  it  by  showing  that  the  firm  is  not 
insolvent,  or,  if  insolvent,  that  it  has  not  committed  an  act  of  bankruptcy.  In  re 
Laughlin  (D.  C,  la.),  3  Am.  B.  R.  1,  96  Fed.  589. 

IX.  SCHEDULB  IN  INVOLUNTARY  BANKRUPTCY. 

In  all  cases  of  involuntary  bankruptcy  in  which  the  bankrupt  is  absent 
or  cannot  be  found,  it  shall  be  the  duty  of  the  petitioning  creditor  to  file, 
within  five  days  after  the  date  of  the  adjudication,  a  schedule  giving  the 
names  and  places  of  residence  of  all  the  creditors  of  the  bankrupt,  according 
to  the  best  information  of  the  petitioning  creditor.  If  the  debtor  is  found, 
and  is  served  with  notice  to  furnish  a  schedule  of  his  creditors  and  fails  to  do 
so,  the  petitioning  creditors  may  apply  for  an  attachment  against  the  debtor, 
or  may  himself  furnish  such  schedule  as  aforesaid. 

[This  general  order  is  new.] 

Cross-rcfferenoes:  .To  the  law:    As  to  bankrupt's  duty  to  Ale  schedules,  S  7(8);  As  to 
referee's,  §  39-a(6). 
To  the  General  Orders:  V. 

To  the  OfiScial  Forms:    No.  1,  with  the  scliedules. 
To  the  Supplementary  Forms:    No.  84;  and  by  analogy,  No.  117, 

Filing  schedules  by  bankrupt. —  After  an  adjudication  in  bankruptcy  all  the  creditors 
have  a  vested  interest  in  the  proceeding,  and,  pursuant  to  this  order,  the  bankrupt  can' 
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k  be  compelled  to  file  a  schedule  of  his  creditors,  or  if  he  is  absent  or  cannot  be  found,  it  is 

^  the  duty  of  the  petitioning  creditors  to  do  so.     The  petition  cannot  be  dismissed  except 

J  with  the  consent  of  all  the  creditors.    Matter  of  Levi  &  Klauber  (C.  C.  A.,  2d  Cir.)>  15 

F  Am.  B.  R.  294,  142  Fed.  962. 

X.  INDEMNITY  FOH  EXPENSES. 

Before  incurring  any  expense  in  publishing  or  mailing  notices,  or  in 
traveling,  or  in  procuring  the  attendance  of  witnesses,  or  in  perpetuating 
testimony,  the  clerk,  marshal  or  referee  may  require,  from  the  bankrupt  or 
other  person  in  whose  behalf  the  duty  is  to  be  performed,  indemnity  for  such 
expense.  Money  advanced  for  this  purpose  by  the  bankrupt  or  other  person 
shall  be  repaid  him  out  of  the  estate  as  part  of  the  cost  of  administering 
the  same. 

[This  general  order  is  new.] 

Cross-references:  To  the  law:  As  to  publishing  and  mailing  notices,  |  5S;  As  to  examina- 
tions of  the  bankrupt  or  others,  f|  7(9),  81-a;  As  to  marahars  expenses,  |  52; 
As  to  clerk's  expenses,  §S  24,  25,  52,  71;  In  general,  |§  62,  d4-b(3). 

To  the  General  Orders:   IX,  XII,  XXII,  XXVI,  XXXV. 

To  the  Supplementary  Fonas:   By  analogy,  No.  169. 

Pnzpose  and  application  of  order. —  The  provisions  of  thie  order  are.  intended  to  coTer 
money  which  the  bankrupt  or  some  third  party  may  be  called  upon  to  furnish  after  the 
initiation  of  the  proceedings  in  order  to  meet  expenses  incurred  by  the  officer  for  the 
purposes  specially  recited  in  the  order,  which  purposes  do  not  include  the  money  deposited 
with  the  clerk  to  meet  the  fees  (not  expenses)  of  the  clerk,  referee  and  trustee.  The 
purpose  of  the  order  is  to  protect  the  officers  from  personal  loss  in  the  performance  of  their 
duties  under  the  bankrupt  act,  but  it  is  not  the  intent  of  the  order  that  the  bankrupt 
shall  be  repaid  the  money  which  presumably  he  took  out  of  his  estate  to  pay  the  fees  of 
officers  before  he  filed  his  petition  in  bankruptcy.  In  re  Matthews  (D.  C,  Iowa),  3  Am. 
B.  R.  265,  97  Fed.  772. 

Under  this  order  a  bankrupt  is  entitled  to  be  reimbursed  for  the  amount  advanced  by 
him  for  the  issuance,  publication  and  mailing  of  necessary  notices  to  creditors  of  an  ap- 
plication for  his  discharge.  In  re  Hatcher  (D.  C,  Tex.),  16  Am.  B.  R.  722,  145  Fed.  65S. 

The  referee  is  not  authorized  to  require  the  bankrupt  to  pay  the  statutory  fee  before 
he  is  given  his  discbarge  where  such  bankrupt  has  filed  an  affidavit  of  inability.  In  re 
Plimpton  (D.  C,  Va.),  4  Am.  B.  R.  614,  1Q3  Fed.  775.  See,  generally.  Sellers  v.  Bell 
{C.  C.  A.,  5th  Cir.),  2  Am.  B.  R.  529,  552,  94  Fed.  801. 

In  reimbursing  the  bankrupt  or  a  creditor  for  money  advanced  under  this  general  order 
to  defray  the  expenses  of  the  referee,  marshal  or  clerk,  such  reimbursement  has  the  same 
priority  that  the  expenses  themselves  would  have  had;  the  one  making  the  advancement 
being  subrogated  to  the  rights  of  the  officer  whose  expenses  are  advanced.  Matter  of 
Burke  (D.  C.  Ohio),  6  Am.  B.  R.  502,  155  Fed.  703. 

Other  cases  citing  this  order.— In  re  Smith  (D.  C,  N.  Car.),  6  Am.  B.  R.  559,  564, 
108  Fed.  39.  * 

XI.   AMENDMSNTS. 

The  court  may  allow  amendments  to  the  petition  and  schedules  on  applica- 
tion of  the  petitioner.  Amendments  shall  be  printed  or  written,  signed 
and  verified,  like  original  petitions  and  schedules.  If  amendments  are 
made  to  separate  schedules,  the  same  must  be  made  separa'tely,  with  proper 
references.  In  the  application  for  leave  to  amend,  the  petitioner  shall  state 
the  cause  of  the  error  in  the  paper  originally  filed. 

[The  last  sentence  is  new.  The  rest  of  the  general  order  is  substantially  the  Bame 
as  a  part  of  General  Order  XIV,  1867.] 
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CroM-itfenmces:  To  the  law:   |i  2(6)  (15),  39-&<2). 
To  the  Supplementary  Forms:   Xos.  81,  82,  83. 
To  the  Equity  Rules:   XXVIII  to  XXX. 

< 

As  to  amendments  to  petitions,  see  discussion  under  S  18$  as  to  amendments  of  sched- 
ulee,  see  under  S  7 ;  and  as  to  intervention  by  other  creditors,  see  under  §  59. 

Purpose  and  application  of  order.— *  The  purpose  of  this  order  is  to  authorise  the  court 
to  allow  corrections  to  be  made  of  errors,  insufficiencies  and  uncertainty  in  the  petition  or 
schedules,  but  not  practically  to  repeal  the  legislative  declarations  that  petitions  must  be 
filed  in  duplicate  within  the  four  months  specified.  In  re  Stevenson  (D.  C,  Del.),  2  Am. 
B.  K.  66,  94  Fed.  IfO.  This  power  of  amendment  is  substantial  and  conferred  for  effecting 
the  broad  purposes  of  the  act,  and  is  not  confined  to  niceties  of  diction  or  other  imma- 
terial or  merely  formal  matters.  To  hold  that  it  does  not  embrace  the  insertion  of 
material  and  essential  averments  in  any  stage  of  the  proceedings  before  judgment  would 
reduce  it  to  a  shadow.  In  re  Mackey  (D.  C,  Del.),  6  Am.  B.  R.  577,  586,  110  Fed.  355.  It 
deals  with  amendments  to  a  petition  and  schedules,  but  was  not  intended  to  abrogate  or 
restrict  the  general  power  of  amendment  in  other  respects  vested  in  the  court.  In  re 
Bellah  (D.  C,  Del.),  8  Am.  B.  R.  310,  116  Fed.  49.  See  also  Gleason  v.  Smith,  Perkins 
4^  Cow  (C.  C.  A.,  3d  Cir.),  16  Am.  B.  R.  602,  145  Fed.  895. 

An  ap^cation  for  leave  to  amend  matters  must  set  forth  the  allegations  required  by 
this  order,  and  if  such  allegations  are  not  set  forth  time  mieiy  be  granted  to  insert  the 
same.  In  re  Portner  (D.  C,  Pa.),  18  Am.  B.  R.  89,  149  Fed.  799.  See  also  In  re  Pure 
Milk  Co.,  of  Mobile  (D.  C,  Ala.),  18  Am.  B.  R.  735,  154  Fed.  682.  Ko  time  is  specified 
within  which  amendments  may  be  allowed  under  this  order.  Columbia  Bank  v.  Birkett 
(Ct.  App,,  N,  Y.),  9  Am.  B.  R.  481,  486,  affg.  65  App.  Div.  615. 

Otlier  cases  citing  this  order.-* In  re  Strait  (Ref.,  N.  Y.),  2  Am.  B.  R.  308;  In  re  Meyers 
(D.  C,  N.  Y.),  3  Am.  B.  R.  260,  97  Fed.  757;  In  re  Shaffer  (D.  C,  N.  Car.),  4  Am.  B.  R. 
728,  104  Fed.  982;  White  v.  Bradley  Timber  Co.  (D.  C,  Ala.),  8  Am.  B.  R.  671,  U6  Fed. 
768;  In  re  Duffy  (D.  C,  Pa.),  9  Am.  B.  R.  358,  118  Fed.  926;  Matter  of  Haff  (C.  C.  A., 
2d  Cir.),  13  Am.  B.  R.  362,  366,  135  Fed.  742;  Burke  v.  Guarantee  Title  &  Trust  Co. 
<C.  C.  A.,  3d  Cir.),  14  Am.  B.  R.  31,  134  Fed.  562;  In  re  Fisher  (D,  C,  Va.),  15  Am. 
B.  R.  652,  654,  142  Fed.  205;  In  re  Goodman  (C.  C.  A.,  5th  Cir.),  23  Am.  B.  R.  504,  174 
Fed.  644. 

XI}.   DUTIES  OF  REFEREE. 

1.  The  order  referring  a  case  to  a  referee  shall  name  a  day  upon  which 
the  bankrupt  shall  attend  before  the  referee ;  and  from  that  day  the  bankrupt 
shall  be  subject  to  the  orders  of  the  court  in  all  matters  relating  to  his  bank- 
ruptcy, and  may  receive  from  the  referee  a  protection  against  arrest,  to 
continue  imtil  the  final  adjudication  on  his  application  for  a  discharge, 
unless  suspended  or  vacated  by  order  of  the  court.  A  copy  of  the  order 
shall  forthwith  be  sent  by  mail  to  the  referee,  or  be  delivered  to  him  per- 
sonally by  the  clerk  or  other  oflScer  of  the  court.  And  thereafter  all  the 
proceedings,  except  such  as  are  required  by  the  act  or  by  these  general  orders 
to  be  had  before  the  judge,  shall  be  had  before  the  referee. 

2.  The  time  when  and  the  place  where  the  referees  shall  act  upon  the 
matters  arising  under  the  several  cases  referred  to  them  shall  be  fixed  by 
special  order  of  the  judge,  or  by  the  referee ;  and  at  such  times  and  places  the 
referees  may  perform  the  duties  which  they  are  empowered  by  the  act  to 
perform. 

3.  Applications  for  a  discharge,  or  for  the  approval  of  a  comp<jsition,  or 
for  an  injunction  to  stay  proceedings  of  a  court  or  officer  of  the  United  States, 
or  of  a  State,  shall  be  heard  and  decided  by  the  judge.     But  he  may  refer 
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such  an  application,  or  any  specified  issue  arising  thereon,  to  the  referee 
to  ascertain  and  report  the  facts. 

[Paragraph  1,  except  the  last  sentence,  is  the  second  paragraph  of  General  Order  IV, 
1867,  with  slight  changes.  Paragraph  2  is  derived  from  General  Order  V,  1867.  Para- 
graph 3  is  new;  its  validity  as  a  limitation  on  the  power  of  the  referee  to  grant  stays  is 
doubted  (see  p.  25),  especially  where  the  district  judge  has  conferred  such  power  on  the 
referee  by  §  38-a(4).] 

Cross-references:  To  the  law:  As  to  general  jurisdiction  and  powers  of  referee,  §{  38, 
39;  As  to  orders  of  reference,  S§  18-f-g,  22;  Aa  to  time  and  place  when  duties  of 
referae  will  be  performed,  §  55;  As  to  limitations  on  powers  of  referee,  §{  12-d, 
14-b,  38-a(4),  39-b;  As  to  allowance  of  claims,  §  57;  As  to  bankrupt's  subjection 
to  orders  of  court,  §  7(2);  As  to  orders  of  protection,  i  9-a. 

To  the  General  Orders:  IX,  XI,  XVI,  XXI,  XXII,  XXIII,  XXIV,  XXV,  XXH, 
XXVII,  XXIX,  XXX,  XXXIII,  XXXV. 

To  the  Official  Forms:   Nob.  14,  15. 

I>aties  generaUy  of  referees  after  reference  are  discussed  under  sections  2,  9,  18,  38,  39, 
55  and  57.    For  duties  and  compensation  of  special  masters,  see  sections  12,  14,  18  and  72. 

Jurisdiction  and  anthoxity  of  referee;  in  general.— The  authority  of  the  referee  dates 
from  the  time  the  order  of  reference  is  placed  in  his  hands,  not  from  the  time  of  its  sign- 
ing or  filing.  The  phrase  **  forthwith  be  sent  by  mail  to  the  referee  "  includes  delivery  aa 
well  as  mailing,  so  that,  whether  the  copy  of  order  of  reference  be  sent  by  mail  or  delivered 
personally,  the  jurisdiction  of  the  referee  ^attaches  only  from  the  time  of  its  receipt  by 
him.  In  re  Florcken  (D.  C,  Cal.),  5  Am.'B.  R.  802,  107  Fed.  241.  The  last  sentence  of 
subdivision  1  is  new  and  was  evidently  intended  by  the  justices  of  the  Supreme  Court  to 
apply  to  the  new  and  enlarged  jurisdiction  of  the  referee  under  the  present  act.  In  re 
Scott  (Ref.,  Mass.),  7  Am.  B.  R.  35.  This  order,  together  with  |  38(4),  oonfin^  a  referee 
strictly  within  the  limits  of  the  order  of  reference,  all  original  and  ultimate  power  being 
vested  in  the  judge.  In  re  Quackenbush  (D.  G.,  N.  Y.),  4  Am.  B.  R.  274,  102  Fed.  281 
Section  9-a  and  Gen.  Ord.  Nos.  12  and  30  are  in  pari  materia  and  should  be  construed 
together.    United  States  ex  rel.  Kelly  v.  Peters,  22  Am.  B.  R.  177,  166  Fed.  613. 

The  general  authority  of  a  referee  in  bankruptcy  extends  to  the  consideration  of  an 
intervening  petitioner's  claim  to  property  or  its  proceeds  in  the  hands  of  the  trustee, 
alleged  to  be  the  property  of  the  petitioner,  and  not  of  the  bankrupt  estate.  In  re  Drajton 
(D.  C.,  Wis.),  13  Am.  B.  R.  602,  135  Fed.  883. 

Reference  to  special  master. —  Upon  petition  for  reclamation  from  bankrupt's  trustee  of 
property,  the  title  to  which  is  claimed  by  petitioners,  the  practice  has  been  to  refer  the 
matter  to  a  special  master  and  not  to  the  referee  in  bankruptcy;  and  although  the  referee 
may  have  jurisdiction  to  determine  such  questions  and  thus  save  the  expense  of  a  reference, 
a  change  should  be  made  by  the  Supreme  Court,  in  order  that  the  practice  may  be  uniform 
throughout  the  United  States.  In  re  Tracy  (C.  C.  A.,  2d  Cir.),  24  Am.  B.  R.  539,  179  Fed. 
366.  The  referee  has  no  jurisdiction  to  hear  aipplications  for  discharge  except  upon 
reference  to  him,  as  special  master.     In  re  Taylor  (D.  C.,  Ala.),  26  Am.  B.  R.  143. 

The  proceedings  required  by  the  act  to  be  had  before  the  judge  are  applications  for  dis- 
charge, for  approval  of  compositions,  for  punishment  for  contempt,  contested  involuntaiy 
petitions  in  bankruptcy,  and  all  petitions  for  adjudication  when  the  judge  is  in  the  dis- 
trict. The  proceedings  other  than  those  required  by  the  general  orders  to  be  had  before 
th^  judge  are  applications  for  injunctions  to  stay  proceedings  of  a  court  or  officer  of  the 
United  States.  Matter  of  the  Abbey  Press  (C.  A.,  2d  Cir.),  13  Am.  B.  R.  11,  14,  134  Fed. 
51:  United  States  v.  Liberman  (D.  C,  N.  Y.),  23  Am.  B.  R.  734,  176  Fed.  1«1.  In  the 
following  words  from  this  general  order,  "  and  thereafter  all  the  proceedings.  .  .  .  shall 
be  had  before  the  referee,"  the  word  "  shall  "  is  directory,  and  the  jurisdiction  of  the  judge 
over  such  of  the  said  proceedings  as  may  be  brought  before  him  in  the  first  instance  i* 
not  thereby  ousted.     Matter  of  Monaarrat  (D.  C,  Hawaii),  25  Am.  B.  R.  815. 

Protection  of  bankrupt  from  arrest. —  Section  9-a,  subd.  2,  providing  that  the  bankrupt 
shall  not  be  exempt  from  arrest  where  a  debt  or  claim  would  not  be  released  by  his  dis- 
charge, except  when  he  is  "  in  attendance  upon  a  Court  of  Bankruptcy  or  engaged  in  the 
performance  of  a  duty  imposed  by  the  act,"  as  construed  by  this  general  order,  suspends 
the  exercise  of  the  right  of  arrest  pending  the  bankrupt's  application  for  discharge.  In  r« 
Lewensohn  (D.  C,  N.  Y.),  3  Am.  B.  R.  594,  9^  Fed.  73. 
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Discharge;  jurisdiction  of  referee.—*  The  referee  has  no  jurisdiction  to  determine  the 
question  as  to  discharge,  but  the  court  may  refer  the  case  to  him  generally  for  a  report. 
He  aids  the  court  like  a  master  in  chancery.  He  cannot  finally  determine  the  question  of 
discharge  or  non-disoharge,  but  he  may  be  ordered  to  report  the  facts  and  his  recommenda- 
tion or  conclusion  as  to  the  matter.  In  re  Rauchenplat  (D.  C,  Porto  Rico),  9  Am.  B.  R. 
763.  But  where  an  application  for  discharge  must  be  heard  and  decided  by  the  judge, 
such  application  or  any  specified  issue  arising  thereon  may  be  sent  to  the  referee  to  ascer- 
tain and  report  the  facts,  and  no  one  is  prejudiced  thereby.  In  re  McDuff  (C.  C.  A.,  5th 
Cir.),  4  Am.  B.  R.  110,  101  Fed.  241. 

In  the  western  district  of  Kentucky,  where  specifications  of  objections  to  a  bankrupt's 
discharge  have  been  filed,  the  practice  is  to  refer  the  application  for  discharge  to  a  referee 
to  ascertain  and  report  the  facts  under  the  third  clause  of  this  general  order.  Matter  of 
Daugherty  <D.  C»,  Ky.>,  26  Am.  B.  R.  550. 

Confirmation  of  a  composition.-*  It  seems  that  the  judge  may  require  the  referee  to 
report  the  facts  concerning  an  application  for  confirmation  of  a  composition.  Adler  v. 
Jones  (G.  C.  A.,  6th  Cir.),  6  Am.  B.  R.  245,  109  Fed.  967. 

Claims  of  intenreoing  petitioners. —  No  provision  of  the  bankruptcy  act  or  of  the  general 
orders  requires  the  claim  of  an  intervening  petitioner,  to  property  in  the  hands  of  the 
trustee,  to  be  heard  before  the  judge.  In  re  Drayton  (D.  C,  Wis.),  13  Amu  B.  R.  602, 
135  Fed.  883. 

Injunctions.— The  reason  for  this  provision  is  obvious;  "the  supreme  court  had  in 
mind  the  dignity  Of  other  courts.  Federal  and  State,  and  of  other  officers,  and  provided 
that  they  might  only  be  interfered  with  by  a  tribunal  of  equal  rank,  and  not  by  a  sub- 
ordinate official,  unless  for  definitely  described  reasons  action  ^by  tiie  latter  should  be 
unavoidable.'^    In  re  Berkowitz  (D.  C,  Pa.),  16  Am.  B..R.  25.1, 143  Fed.  598,^ 

Archbald,  District  Judge,  in  Re  Benjamin  (D.  C,  Pa.),  15  Am.  B.  R.  351,  140  Fed.  320, 
says:  "  The  right  of  a  referee  to  award  an  injunction  jsannot  be  regarded -as  .finally  se^ttied. 
For  while  it  is  sustained  by  some  of  the  leading  works  on  bankruptcy  ...  it  is  denied 
by  rule  in  certain  jurisdictions  .  .  .  and  limited  in  others  .  .  .  and  is  materially 
restricted,  if  not  taken  away,  by  the  general  orders  of  the  supreme  court  General  Orders 
XII." 

Judge  Lowell  discussed  the  subject  to  some  extent  in  Re  Steuer  (D.  C,  Mass.),  5  Am. 
B.  B.  214^  but  declined  to  decide  the  point.  He  says  there,  however,  that  "  it  is  strongly 
implied  that  the  referee  has  some  jurisdictioif  to  issue  injunetions  to  any  party  not  #n 
officer  of  the  United  States  or  of  a  State,  unless  the  injunction  stays  the  proceedings  of 
the  court."  This  opinion  is  approved  in  In  re  Berkowitz  (D.  C,  Pa.),  16  Am.  B.  R.  1^5 1> 
255^  143  Fed.  598. 

Under  this  general  order^  it  aeenia»  that  a  petition  to  stay  pending  loita  shoold  be  filed 
in  the  bankruptcy  court.    Continental  Nat.  Bank  y.  Kata  (Super.  Ct.,  HI.),  1  Am.  B.  B.  19* 

Iff  by  consent  of  the  parties  in  a  case,  the  referee  acquires  jurisdiction  to  hear  a  motion 
for  injunction,  he  may  hear  it,  and  advise  the  judge  of  his  decision  by  filing  it  with  the 
clerk  of  the  court.  But  only  the  judge  can  issue  the  order.  In  re  Siebert  (D.  C,  N.  J,), 
13  Am.  B.  R.  848,  133  Fed.  781. 

When  i>ower  of  referee  to  grant  injunction  immaterial. —  Where  the  District  Court  upon 
its  own  motion  broadens  and  issues  anew  an  injunction  restraining  the  prosecution  of  a 
suit  in  the  State  court,  it  is  immaterial  whether  the  referee  had  power  to  order  a  stay  in 
the  first  instance.    In  re  Brown  &  Company  (C.  C.  A.,  8th  Cir.),  28  Am.  B.  R.  336. 

Compensation  of  xefptte. —  Where  a  contested  application  for  a  discharge  is  refused,  as 
Authorized  by  General  Order  13,  the  court  since  the  amendment  to  §  72  is  without  power 
to  allow  special  compensation  to  the  referee  for  his  services  in  the  matter.  In  re  Wilcox 
(D.  C,  Mich.),  19  Am.  B.  R.  241,  156  Fed.  685.  Where  a  case  is  referred  to  a  referee  to 
ascertain  and  report  the  facts  upon  an  application  for  discharge,  the  referee  is  not  entitled 
to  any  other  compensation  than  that  prescribed  by  the  act  itself.  In  re  Troth  (D.  C, 
Ohio),  4  Am.  B.  R.  780,  104  Fed.  291.    • 

Other  cases  citing  this  order. —  In  re  Huddleston  (Ref.,  Ala.),  1  Am.  B.  R.  572;  In  re 
Parker  (Ref.,  Kan.),  1  Am.  B.  R.  615;  In  re  Logan  (D.  C  Ky.),  4  Am.  B.  R.  525,  102 
Fed.  876}  In  re  McGill  (C.  C.  A„  6th  Cir.),  6  Am.  B.  R.  165,  160,  106  Fed.  57;  In  re  Lesser 
Bros.  (C.  C.  A.,  2d  Cir.),  5  ^m.  B.  R.  320;  Mueller  v.  Nugent,  7  Am.  B.  R.  224,  232, 
1S4  U.  8.  1,  46  L.  Ed.  405;  In  re  Gutman  &  Wenk  (D.  C,  N.  Y.),  8  Am.  B.  R.  252, 
255,  114  Fed.  1009;  Metcalf  v.  Barker,  9  Am.  B.  R.  36,  46,  187  U.  S.  165;  In  re 
Rochford  (C.  C.  A.,  8th  Cir.),  10  Am.  B.  R.  608,  611,  124  Fed.  182;  Kentucky  Nat. 
Bank  of  Louisville  v.  Carley  (C.  C.  A.,  3d  Cir.),  12  Am.  B.  R.  119,  127  Fed.  686; 
Moulton  v.  Coburn  (C.  C.  A..  1st  Cir.).  12  Am.  B.  R.  553.  131  Fed.  201,  affa.  11  Am. 
B.  R.  212;   In  re  Romine    (D.  C,  W.  Vs.),   14  Am.  B.  R.  785.  138  Fed.  837;  ^Matter  of 
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Mathews  ConBolidated  Slate  Co.  (Ref.,  Mass.),  15  Am.  B.  R.  779;  Matter  of  Adler  (C.  C. 
A.,  2d  Cir.),  16  Am,  B.  R.  414,  144  Fed.  659;  In  re  Knopf  (D.  C,  S.  Car.),  16  Am.  B.  K 
432,  439,  144  Fed.  245;  Matter  of  Sonnabend  (Ref.,  Mass.),  18  Am.  B.  R.  117;  Matter  of 
Cohn  (Ref.,  Cal.),  18  Am.  B.  R.  786,  792;  Matter  of  Back  Bay  Aatomobile  Co.  (D.  C. 
Mass.),  19  Am.  B.  R.  33,  36,  158  Fed.  679;  Bjiapp  k  Spencer  Co.  ▼.  Drew  (C.  C.  A.,  8th 
Cir.),  20  Am.  B.  R.  355,  160  Fed.  413;  Matter  of  Berkowits  (D.  C,  N.  J.),  22  Am.  B.  K. 
227,  173  Fed.  1013. 

Xin.  APPOINTMBNX  AND  REMOVAL  OF  TRUSTEB. 

The  appointment  of  a  trustee  by  the  creditors  shall  be  subject  to  be 
approved  or  disapproved  by  the  referee  or  by  the  judge;  and  he  shall  be 
removable  by  the  judge  only, 

[As  a  rule  of  bankruptcy,  this  general  order  is  new;  but  the  former  bankruptcy  Isir 
itself  contained  similar  provisions  as  to  the  approval  of  the  choice  oi  a  trustee  (Act  of 
1867,  §  13,  R.  S.,  §  5034).  Under  that  act  a  trustee  could  be  removed  not  only  by  order 
of  the  court,  but  in  some  cases  by  a  vote  of  the  creditors  with  the  approval  of  the  court 
(Act  of  1867,  {  18,  R.  S.,  §  5039)\]. 

Cross-references:    To  the  law:    As  to  appointment  of  trustees,  §i  2(17)»  44,  45,  56;  Aa 
to  removal  of  trustees,  §  46. 
To  the  General  Orders:   XIV,  XV,  X\a,  XVII,  XXV. 
To  the  Official  Forms:   Nos.  22,  23,  24,  27,  52,  53,  54,  55. 
To  the  Supplementary  Forms:     No.  160. 

Meaning  and  application  of  order. —  This  provision  means  that  a  supervisory  power  is 
vested  in  the  court  to  meet  contingencies  which  could  not  be  definitely  provided  for  in  the 
act,  and  which  must  appeal  to  the  good  judgment  and  conscience  of  the  court,  and  wherebj 
the  court  would  be  armed  mth  the  power  to  prevent  the  selection  of  a  person,  who,  in  its 
judgment,  and  notwithstanding  the  expressed  desire  of  the  majority  in  number  and  amount 
of  the  creditors,  or  even  of  all  the  creditors,  would  not  be  a  proper  selection,  and  whose 
appointment  might  result  in  a  defeat  of  the  proper,  just  and  equitable  administration  of 
tho  bankrupt  law  in  that  particular  case,  but  the  emergency  should  not  be  a  trivial  onp; 
it  should  be  one  of  grave  character  and  due  weight,  and  unless  such  an  emergency  appears, 
it  is  the  duty  of  the  referee  to  approve  the  selection,  always  subject,  of  course,  to  a  review 
of  such  action  by  the  district  judge.    In  re  Henschel  (Ref.,  N.  Y.),  6  Am.  B.  R.  25. 

"This  general  order  confers  no  power  on  a  referee  to  announce  that  he  will  not  appoint 
the  trustee  already  appointed  by  the  creditors.  It  does  authorize  him  to  disapprove  such 
appointment  by  order,  and  should  this  be  done  at  the  time  the  appointment  is  made  bf 
the  creditors  it  is  probable  that  the  creditors  may  proceed  at  once  to  appoint  some  otlier 
person  .  .  .;  but  should  they  do  this  the  matter  should  be  reported  to  the  judge,  vho 
may  remove  the  trustee  appointed  by  the  creditors,  and  order  another  appointment  by  tii^ 
creditors.  In  no  event  can  the  referee  ignore  the  appointment  made  by  the  creditors,  and 
proceed  summarily  to  appoint  the  trustee  without  holding  another  election."  In  re  Hare 
(D.  C,  N.  Y.),  9  Am.  B.  R.  520,  119  Fed.  246. 

Approval  or  disapproval  of  elections. —  It  is  evident  that  the  Supreme  Court  intended  br 
this  order  to  establish  a  rule  concerning  the  approval  or  disapproval  of  elections  br 
creditors  similar  to  that  which  existed  under  the  act  of  1867.  The  decisions  under  the 
present  law  on  this  point  show  that  such  has  been  the  understandiing  of  our  Federal  courts. 
In  re  Eastlack  (D.  G.,  N.  J.),  16  Am.  B.  R.  529,  145  Fed.  68. 

Whenever  a  referee  disapproves  of  a  choice  of  trustee  made  by  creditors,  it  is  a 
rule  to  permit  them  another  opportunity  to  make  a  selection  of  one  who  is  free  from  anf 
"  entangling  alliances  "  that  might  interfere  with  the  proper  discharge  of  the  duties  de- 
volving upon  him.    In  re  Van  De  Mark  (D.  C,  N.  Y.),  23  Am.  B.  R.  760,  175  Fed.  287. 

The  following  cases  establish  the  rule  that  the  election  of  a  trustee  by  the  creditors  is 
not  to  be  disapproved,  unless  there  is  good  reason  for  believing  that  the  election  has  been 
directed,  managed,  or  controlled  by  the  bankrupt,  or  his  attorney,  or  by  some  influent 
opposed  to  the  creditor's  interest.  In  Falter  v.  Reinhard  (D.  C,  Ohio),  4  Am.  B.  R  '*''' 
104  Fed.  292,  the  votes  of  certain  creditors  were  challenged  on  the  ground  that  the  lett«rj 
of  attorney  to  the  person  representing  them  had  been  procured  through  the  influence  and 
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efforts  of  the  bankrupts  for  the  purpose  of  controlling  the  election  of  the  trustee.  After 
hearing  the  evidence  in  the  matter,  the  referee  sustained  the  challenge.  The  opinion  in 
that  case  shows  that  a  plan  for  the  election  of  the  bankrupts'  candidate  was  conceived  and 
carried  out  in  the  bankrupts'  place  of  business,  and  that  the  bankrupts  themselves  had,  by 
preparing  the  proofs  of  claims  for  creditors  without  expense  to  them,  and  by  the  solicita- 
tion of  creditors  at  their  place  of  business  to  give  their  proxies  to  one  of  the  bankrupts' 
clerks,  attempted  to  direct  and  control  the  proceedings  looking  to  the  election  of  a  tniatee. 
The  referee  disapproved  this  action,  and,  on  petition  for  review,  the  court  affirmed  the 
order  of  the  referee.  This  decision  ^ was  affirmed  by  the  circuit  court  of  appeals.  In  re 
McGill  (C.  C.  A.,  6th  Cir.),  5  Am.  B.  R.  155,  106  Fed.  57. 

Where  the  person  appointed  trustee  of  a  bankrupt  estate  receives  his  appointment,  in 
part,  at  lenst,  as  a  result  of  the  active  efforts  in  the  solicitation  and  voting  of  claims  by 
a  creditor  which  is  his  corporate  employer  and  dn  which  he  is  a  stockholder,  and  such 
creditor  holds  security  for  a  part  of  its  debt  and  is  charged  with  having  received  pref- 
erences, such  person's  appointment  will  be  disapproved.  Matter  of  Anson  Mercantile 
Co.   (D.  C,  Tex.),  25  Am.  B.  R.  429,  185  Fed.  993. 

In  the  case  of  In  re  Rekersdres  (D.  C,  N.  Y.),  5  Am.  B.  R.  811,  108  Fed.  206,  an 
attorney  representing  the  bankrupt  and  her  regularly  appointed  attorney,  who  also  held 
letters  of  attorney  from  three  creditors,  nominated  a  certain  person  for  the  trusteeshdp 
of  the  bankrupt.  Objection  being  made  in  behalf  of  another  creditor  to  the  nomination, 
the  referee  sustained  the  objection,  because  the  business  association  of  the  proposed  trustee 
with  the  regularly  appointed  attorney  of  the  bankrupt  raised  a  presumption  that  the  per- 
son nominated  for  trustee  was  nominated  in  fact  by  the  bankrupt  or  her  attorney,  and 
was  therefore  not  a  suitable  person  to  act  in  the  interest  of  creditors.  The  district  court 
approved  the  referee's  action. 

Bankrupt  had  an  estate  of  only  $3,500,  to  be  divided,  after  paying  expenses  among  cred- 
itors having  claims  aggregating  $9,000,  over  $7,000  of  which  claims  were  said  to  be  owing 
to  near  relatives  of  the  bankrupt  or  members  of  the  family.  One  of  the  bankrupt's  attor- 
neys presented  the  claims  of  and  had  powers  of  attorney  from  about  80  per  cent,  of  these 
claimants  at  the  first  meeting  of  creditors,  thus  controlling  the  appointment  of  the 
trustee  and  he  insisted,  over  the  objection  of  the  other  creditors,  upon  the  selection  of  an 
attorney  as  trustee,  who  had  an  office  in  the  building  occupied  by  the  bankrupt's  attor- 
neys. It  was  held  that  under  this  general  order  the  appointment  of  a  trustee  by  the 
majority  of  the  creditors  being  subject  to  the  approval  or  disapproval  of  the  refejree,  the 
referee  was  justified  in  disapproving,  as  contrary  to  public  policy,  a  selection  which  would 
allow  the  bankrupt  and  his  relatives  to  administer  the  estate.  In  re  Sitting  (D.  C, 
N.  Y.),  25  Am.  B.  R.  682,  182  Fed.  917. 

In  the  case  of  In  re  Henschel  <Ref.,  N.  Y.),  6  Am.  B.  R.  25,  upon  the  election  of  a 
trustee,  it  was  objected  that  the  attorney  by  whose  vote  the  trustee  was  elected  held  proxies 
obtained  from  creditors  who  were  acting  in  combination  with  the  bankrupt,  and  that  the 
trustee  was  in  fact  the  choice  of  the  bankrupt  and  had  announced  in  advance  that  if 
elected  he  would  not  prosecute  certain  actions  which  some  of  the  creditors  thought  should 
be  prosecuted.  On  a  trial  of  the  merits  of  the  objection,  the  attorney  refused  to  answer 
certain  relevant  questions,  and  this  fact,  together  with  the  fact  that  a  large  number  of  the 
claims  represented  by  the  attorney  were  proven,  and  that  the  letters  of  attorney  to  him 
were  executed  before  adjudication  in  bankruptcy,  led  to  the  disapproval  of  the  election 
ot  the  trustee. 

In  the  case  of  In  re  Dayville  Woolen  Co.  (D.  C,  Conn.),  8  Am.  B.  R.  85,  114  Fed.  674, 
the  attorney  of  certain  creditors  was  asked  whether  any  of  the  claims  intended  to  be  voted 
by  him  had  been  assigned  to  any  person  or  corporation  in  the  interest  of  the  bankrupt. 
He  refused  to  answer  the  question.  Notwithstanding  this  refusal,  and  the  fact  that  he 
had  acted  as  counsel  for  the  bankrupt  during  the  proceedings  in  insolvency,  the  referee 
permitted  him  to  vote  and  approved  the  election.  On  these  facts  the  court  set  aside  the 
order  of  approval  made  by  the  referee. 

In  the  case  of  In  re  Blue  Ridge  Packing  Co.  (D.  C,  Pa.),  11  Am.  B.  R.  36,  125  Fed.  620, 
there  were  objections  that  the  trustee  elected  by  the  creditors  had  previously  advised  the 
assignment  for  the  benefit  of  creditors  under  the  State  law,  which  was  the  act  of  bank- 
ruptcy complained  of,  he  being  also  the  assignee,  and  that  he  was  intimately  associated 
with  the  attorney  of  certain  stockholders  of  the  bankrupt  corporation  who  claimed  also  to 
be  creditors.  But  the  court  held  that  these  mere  facts  did  not  make  the  election  an 
improper  one,  but  called  only  for  a  close  scrutiny  of  it  In  passing  on  the  point,  ihe 
court  said: 
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II.  : . 

"  It  is  to  be  remembered  in  all  such  cases  thai  the  choice  of  a  trustee  is  lodged  bv  the 
'  law  with  the  creditors  constituting  a  majority  in  number  and  amount,  and  that  their 

■J^  selection  is  not  to  be  interfered  with,  unless  it  clearly  imperils  the  fair  and  efficient  ad- 

ministration of  the  estate." 

In  the  case  of  In  re  Machin  (D.  C,  Pa.).  H  Am.  6.  It  409,  128  Fed.  316,  it  was  held 
that  votes  of  creditors  for  a  trustee  could  not  be  rejected,  on  the  mere  ground  that  the 
candidate  voted  for  had  formerly  been  the  attorney  <k  the  bankrupts. 

In  the  case  of  In  re  Gordon  Supply  &  Manufacturing  Co.  (D.  C,  Pa.),  12  Am.  B.  R.  94, 
129  Fed.  622,  the  trustee  elected  was  only  a  stockholder  in  the  bankrupt  corporation,  but 
had  been  associated  closely  as  attorney  and  legal  adviser  with  those  who  had  theretofore 
been  in  control  of  the  corporation.  Inasmuch  as  their  management  appeared  not  only 
to  be  the  subject  of  criticism,  but  might  call  lor  action  on  the  part  of  the  trustee  to  hold 
them  personally  responsible,  it  was  held  that  the  election  could  not  be  approved. 

In  the  case  of  In  re  Cooper  (D.  C,  Pa.),  14  Am.  B.  R.  320,  135  Fed.  196,  it  was  held 
that  the  attorney  who  had  been  employed  by  the  bankrupt  to  Ale  his  petition  and  whose 
obligation  as  attorney  ceased  at  that  point,  and  who  had  received  no  fee  therefor,  was  not 
disqualified  from  voting  on  claims  afterward  received  from  creditors  without  his  own 
solicitation  or  the  procurement  of  the  bankrupt. 

Review  by  district  judge.—  An  order  of  a  referee  approving  the  creditors'  appointment 
of  a  trustee  is  subject  to  review  by  the  district  judge.  In  re  HaiisoH  (D.  C,  Minn.),  19 
Am.  B.  R.  235,  156  Fed.  717. 

Other  cases  citing  this  order.— In  re  McGill  (C.  C.  A.,  6th  Cir.),  5  Am.  B.  R  155,  106 
Fed.  57;  Matter  of  Cohen  (D.  C,  Mass.) ,  11  Am.  B.  R.  439,  442,  131  Fed.  391 ;  In  re  Kennr 
A  Co.  (D.  C,  Ind.),  14  Am.  B.  R.  611,  617,  136  Fed.  451;  In  re  AUert  (D.  C,  N.  Y.),  23 
Am.  B.  R.  101,  105,  173  Fed.  691. 

XIV.  NO  OFFICIAL  OR  GENERAL  TRUSTEE. 

!No  official  trustee  shall  be  appointed  by  the  court,  nor  any  general  trustee 
to  act  in  classes  of  cases. 

[Part  of  General  Order  IX,  as  amended  in  1874,  without  substantial  change.] 
XV.  TRUSTEE  NOT  APPOINTED  IN  CERTAIN  CASES. 

If  the  schedule  of  a  voluntary  bankrupt  discloses  no  assets,  and  if  no 
creditor  appears  at  the  first  meeting,  the  court  may,  by  order  setting  out  the 
facts,  direct  that  no  trustee  be  appointed;  but  at  any  time  thereafter  a 
trustee  may  be  appointed,  if  the  court  shall  deem  it  desirable.  If  no 
trustee  is  appointed  as  aforesaid,  the  court  may  order  that  no  meeting  of  the 
creditors  other  than  the  first  meeting  shall  be  called. 

[This  general  order  is  new.    Its  validity  has  been  doubted.    See  cross-references  below. J 

Cross-references:    To  the  law:    §§  2(17),  44,  45,  56.     See  also  §S  6  and  47-a(ll),,w^ 
read  §  2(11). 
To  the  General  Orders:   XIII,  XIV. 
To  the  Official  Forms:    No.  27. 
To  the  Supplementary  Forms:    No.  77. 

After  the  lapse  of  one  year. —  The  court  may  appoint  a  trustee  under  this  order,  upon 
the  petition  of  the  aBsigiiee  of  a  creditor  alleging  that  the  bankrupt  died  leaving  prop- 
erty which  he  had  fraudulently  disposed  of  to  defraud  creditors.  Clark  v.  Pidcock  (C  C. 
A.,  3d  Cir.),  12  Am.  B.  R.  309,  129  Fed.  745. 

Exemptions  may  be  set  apart  by  the  court  where  no  trustee  has  been  appointed,  »' 
provided  in  this  order.    Smalley  v.  Langenour,  196  U.  S.  93,  13  Am.  B.  R.  692,  695. 

Other  cases  citing  this  order. —  In  re  Soper  and  Slada  (Ref.,  N.  Y.),  1  Am.  B.  R.  19^' 
In  re  Rung  Bros.   (Ref.,  N.  Y.),  2  Am.  B.  R.  620,  622. 
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ZYI.  KOTIC£  TO  TRUSTEE  OF  HIS  APPOINTMENT. 

It  shall  be  the  duty  of  the  referee,  immediately  upon  the  appointment  and 
approval  of  the  trustee,  to  notify  him  in  person  or  by  mail  of  his  appoint- 
ment ;  and  the  notice  shall  require  the  trustee  forthwith  to  notify  the  referee 
of  his  acceptanee  or  rejection  of  the  trust,  and  shall  contain  a  statement 
of  the  penal  sum  of  the  trustee's  bond. 

[General  Order  IX,  1S67,  with  some  slight  additions  as  to  the  contents  of  the  notice 
and  with  other  minor  changes.]  * 

Croaa-references:  To  the  law:    SS  44,  50a-j-k« 
To  the  General  Orders:    XIII. 
To  the  Official  Forms:   Nos.  Z4,  25,  26. 
To  the  Sapplementary  Forms:    Nob.  167,  168. 

XVII.  DUTIES  OF  TRUSTEE. 

The  trustee  shall^  immediately  upon  entering  upon  his  duties,  prepare 
a  complete  inventory  of  all  the  property  of  the  bankrupt  that  comes  into 
his  possession.  The  trustee  shall  make  report  to  the  court,  within  twenty 
days  after  receiving  the  notice  of  his  appointment,  of  the  articles  set  off 
to  the  bankrupt  by  him,  according  to  the  provisions  of  the  forty-seventh 
section  of  the  act,  with  the  estimated  value  of  each  article,  and  any  creditor 
may  take  exceptions  to  the  determination  of  the  trustee  within  twenty  days 
after  the  filing  of  the  report.  The  referee  may  require  the  excepticms  to  be 
argued  before  him,  and  shall  certify  them  to  the  court  for  final  determina- 
tion at  the  request  of  either  party.  In  case  the  trustee  shall  neglect  to  file  any 
report  or  statement  which  it  is  made  his  duty  to  file  or  make  by  the  act, 
or  by  any  general  order  in  bankruptcy,  within  five  days  after  the  same  shall 
be  due,  it  shall  be  the  duty  of  the  referee  to  make  an  order  requiring  the 
trustee  to  show  cause  before  the  judge,  at  a  time  specified  in  the  order,  why 
he  should  not  be  removed  from  office.  The  referee  shall  cause  a  copy  of  the 
order  to  be  served  upon  the  trustee  at  least  seven  days  before  the  time  fixed 
for  the  hearing,  and  proof  of  the  service  thereof  to  be  delivered  to  the  clerk. 
All  accounts  of  trustees  shall  be  referred  as  of  course  to  the  referee  for 
audit,  unless  otherwise  specially  ordered  by  the  court. 

[General  Order  XIX,  1867,  with  several  slight  changes.] 

Cross-references:    To  the  law:   Duty  of  trustees,  in  general,  H  47^  40;  As  to  filing  bonds, 

§  50;   As  to  exemptions,  §§  6,  7(8),  47-a(ll)j  as  perhaps  limited  by  f  2(11); 

As  to  appraisals  and  sales,  §  70-b. 
To  the  General  Orders:    XVIII,  XXI(6),  XXV,  XXVIII,  XXIX,  XXXIII,  XXXV. 
To  the  Official  Forms:   Nos.  40,  41,  47,  48,  49,  50,  51,  and  generally  to  the  forms  for 

sales,  Nos.  42  to  46,  inclusive. 
To  the  Supplementary  Forms:    Nos.  77,  78,  79,  80  on  exemptions,  and  Nos.  161,  162, 

163,  164,  165  as  to  reports  and  distribution;  also  generally. 

Meaning  of  order. —  Remington,  referee,  in  Re  Ellis  (Ref.,  Ohio),  10  Am.  B.  R.  754,  756, 
distinguishing  In  re  White  (D.  C,  Vt.),  4  Am.  B.  R.  613,  103  Fed.  f74,  says:  "  What  the 
fiupreme  court's  General  Order  really  means  is,  as  it  seems  to  me,  simply  this:  the  trustee 
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must,  within  twentj  days,  alter  his  appointment,  set  apaH  the  exemptions  claimed  by  tW 
bankrupt,  provided  and  so  far  as  they  are  correct;  the  bankrupt  may  except  as  of  cour^ 
to  his  determination;  and  the  preditors  shall  not  be  bound  in  this  particular  by  their 
trustee's  acta,  although  they  usually  are  bound  by  their  trustee's  acts,  but  may  them- 
selves also  take  exceptions.  .  .  .  Were  it  not  for  the  rule  creditors  would  perhaps  have 
no  right  to  object  at  all,  except  for  fraud  or  collusion;  but,  that  they  did  have  the  riglht, 
would  have  an  indefinite  time  within  which  to  except  to  the  trustee's  report,  and  thus  tie 
up  the  question  of  exception  Indefinitely.  By  this  rule  the  trustee  is  free  from  all  excep- 
tions on  the  part  of  any  fault-finding  creditors  after  twenty  days.  Of  course  there  is  no 
need  of  any  such  limitation  in  regard  to  the  bankrupt's  filing  exceptions,  for  he  is  right 
on  the  spot  when  the  exemptions  are  thus  set  off  and  will  act  without  delay  anyway  if  lie 
wanfs  to  get  more;  and  his  delay,  for  that  matter,  would  tie  up  nobody.  .  .  .  Simply 
because  the  supreme  court's  General  Order  says  that  creditors  have  twenty  days'  time 
within  which  they  may  file  exceptions,  does  not  mean  that  only  creditors  may  file  exet»p- 
tions,  but  means  simply  what  it  says,  namely,  that  when  creditors  wish  to  file  exceptions 
to  the  trustee's  report  they  must  file  them  within  twenty  days." 

Exemptions;  setting  apart. —  It  is  provided  by  this  order  that  the  trustee  shall  set 
apart  the  exemptions  and  make  report  of  his  action,  and  that  thereafter  the  creditors  will 
file  exceptions,  if  they  wish,  to  such  report.  In  re  Allen  k  Co.  { D.  C,  Va. ) ,  13  Am.  B.  R. 
518,  521,  134  Fed.  620.  The  language  of  this  order  "  and  Form  47,  as  to  the  trustee'a 
report  of  exempted  property,  indicates  quite  clearly  that,  without  reference  to  any  prior 
allowance  of  exemption  by  State  officials,  it  is  the  duty  of  the  trustee  to  set  apart  the 
bankrupt's  exemption."  In  re  Camp  (D.  C,  Ga.),  1  Am.  B.  R.  165,  91  Fed.  745.  See  also 
In  re  Rung  Bros.   (Ref.,  N.  Y.),  2  Am.  B.  R.  620. 

The  trustee  is  to  set  apart  bankrupt's  exemptions  and  report  the  items  and  estimated 
value  thereof,  to  the  court  as  soon  as  practicable  after  his  appointment.  Sec.  47-a,  cl.  11. 
And  General  Order  XVII  requires  such  report  to  be  made  within  twenty  days  after  re- 
ceiving the  notice  of  his  appointment.  In  re  Wiabnefsky  (D.  C,  N.  J.),  24  Am.  B.  R. 
798,  181  Fed.  896. 

It  is  the  duty  of  the  trustee  under  this  order  within  twenty  days  after  his  appointment 
to  set  off  to  the  bankrupt  the  property  selected  or  such  part  of  it  as  in  his  judgment  the 
bankrupt  is  entitled  to,  and  file  an  itemized  report  thereof  with  the  referee.  For  the 
purpose  of  determining  the  correct  amount  of  such  exemptions  and  setting  them  apart 
the  trustee  is  entitled  to  the  possession  of  the  property  although  he  does  not  take  title 
thereto.    Matter  of  McClintock   (Ref.,  Ohio),  13  Am.  b!^  R.  606. 

In  order  that  the  trustee  may  be  able  to  report  the  article  set  off  to  the  bankrupt  by 
him,  the  bankrupt  must  comply  with  §  7,  clause  8,  of  the  bankruptcy  act,  requiring  him 
to  file  a  claim  for  his  exemption  within  ten  days.  In  re  Wunder  (D.  C,  Pa.),  13  Am. 
B.  R.  701,  133  Fed.  821. 

Selection  of  exemptions  by  bankrupt's  assignee. —  Section  2(11)  of  the  bankruptcy  act 
which  authorises  courts  of  bankruptcy  to  "  determine  all  claims  of  bankrupts  to  their 
exemptions"  and  this  general  order,  which  requires  a  trustee  to  report  to  the  court  "the 
articles  set  off  to  the  bankrupt  by  him,"  cannot  be  construed  as  denying  the  power  of  the 
court  to  recognize  the  right  of  a  party  other  than  the  bankrupt,  holding  under  a  valid 
and  effective  assignment,  conferring  in  express  terms  authority  to  make  the  selection  in 
the  name  of  the  assignor.  In  re  Hastings  (C.  C.  A.,  6th  Cir.),  24  Am.  B.  R.  360,  181 
Fed.  33. 

Valuation  of  property. —  This  order  requires  that  each  article  shall  have  an  estimated 
value  placed  upon  it,  and  thus  requires  a  specification  of  items  and  a  separate  appraisal. 
This  explicit  direction  cannot  be  neglected.  In  re  Manning  (D.  C.^  Pa.),  7  ^m.  B.  R*  ^^1' 
112  Fed.  948. 

Filing  exceptions. —  When  the  trustee  has  made  his  report  to  the  referee  the  dissatisfied 
party  maj-  except  thereto  in  the  manner  prescribed  by  this  order,  and  at  the  request  of 
either  party  it  is  made  the  duty  of  the  referee  to  certify  the  exceptions  for  tiie  final 
determination  of  the  judge.  But  if  no  trustee  has  been  appointed  the  record  and  findings 
certified  by  the  referee  will  be  returned  with  instructions  to  take  the  proper  steps  to 
secure  the  appointment  of  a  trustee.  In  re  Smith  (D.  C,  Tex.),  2  Am.  B.  R.  190,  93 
Fed.  701. 

General  Order  XVTI  clearly  allows  any  creditor  to  make  objections  by  filing  exceptions 
to  the  trustee's  report.  Considerinj^  the  source  of  the  general  orders,  tlie  familiarity  of 
the  Supreme  Court  with  the  practice  as   to  taking  exceptions  to  reports  of  master  in 
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chancery,  it  seems  very  probable  that  the  intent  was  -Uiat  exceptions  to  airustee^s  t^^rt 
should  be  in  the  familiar  form  of  exceptions  to  the  maeter^s  reports  In  re  Can^pbell 
(D.  C,  Va.),  10  Am.  B.  R.  723,  124  Fed.  417. 

A  creditor,  desiring  to  object  to  the  trustee's  report  setting  apart  the  bankrupt's  exemp* 
tiona,  should  tile  all  of  his  objections  within  twenty  days  after  the  filing  of  said  report  as 
prescribed  by  this  general  order,  and  cannot  oorae  in  after  the  expiration  of  that  time  and 
file  objections  or  add  new  and  additional  grounds  to  his  objeetions  already  on  file.  In  re 
Cotton  &  Preston  <D.  C,  Qa.)v26  Am.  B.  R.  532,  183  Fed.  190. 

A  fraudulent  concealment  of  property  is  not  a  sufficient  ground  of  exoeptiou,  under  this 
order,  to  deprive  a  bankrupt  of  his  right  to  exemptions  guaranteed  by  the  law  of  his 
domicile.    In  re  Rothschild  <Bnf.,  Ga.),  6  Am-B.  R.  43. 

A  trustee  is  a  *'  creditor  "  within  the  meaning  of  the  provisions  of  General  Order  No.  17, 
tliat  "  any  creditor  may  accept  to  tlie  determination  of  the  trustee,"  etc,  in  allowing  a 
<;laim  of  exemption^  on  the  ground  of  the  bankrupt's  fraud.  In  re  Rice  (D.  C,  Pa.>,  21 
Am.  B.  R.  202,  164  Fed.  589. 

XiJBe  for  filing  exceptions.«-*^The  provision  in  this  order,  allowing  twenty  days  for  filing 
exceptions  to  the  trustee's  report,  applies  only  to  ciieditors,  and  Hot  to  the  bankrupt.  In  re 
White  (D.  C,  Vt),  4  Am.  B.  R.  61."^;  In  re  Xumbull  (Ref.,  Ms«s.),  5  Am.  B.  R.  331. 
Hxeeptions  filed  more  than  twenty  days  after  the  filing  of  the  report  must  be  dismissed. 
Matter  of  Amos  (Ref.,  Ga.),  19  AnuB.  R.  801;  Matter  of  Cottoa  k  Preston  (D.  G.,  Ga.), 
23  Am.  B.  R.  586,  588. 

Othuei  cases  citing  this  order.— *  In  re  White  (D.  C,  Mo.),  6  Am.  B.  R.  451,  454,  109  Fed. 
635;  McGahsJi  v.  Anderson  CC.  C.  A.,  4th  €ir.),  7  Am.  6.  R.  641,  648,  113  Fed.  115;  Mat- 
ter of  Ingalls  Bros.  (G.  G.  A.,  2d  Qir.),  13  Am.  B.  R.  512,  137  Fed.  517;  In  re  Soper 
(D.  C.r  Kebw),  22  Am.  B.  R.  868^  173  Fed.  116;  In  re  Gerber  (G.  a  A,  9th  Gir.),  26  Am. 
B.  R.  608,  617;  Gregory  Co.  v.  Bristol  (C.  C.  A.,  8th  Cir.),  26  Am,  B.  R.  938. 

XVIII.    SALE  OF  PROPERTY. 

1.  All  sales  shall  be  by  public  auction  unless  otherwise  ordered  by  the  court. 

2.  Upon  application  to  the  court,  and  for  good  cause  shown,  the  trustee 
may  be  authorized  to  sell  any  specified  portion  of  the  bankrupt's  estate  at 
private  sale ;  in  which  case  he  shall  keep  an  accurate  account  of  each  article 
sold,  and  the  price  received  therefor,  and  to  whom  sold ;  which  account  he 
shall  file  at  once  with  the  referee. 

3.  Upon  petition  by  a  bankrupt,  creditor,  receiver,  or  trustee,  setting  forth 
that  a  part  or  the  whole  of -the  bankrupt's  estate  is  perishable,  the  nature  and 
location  of  such  perishable  estate,  and  that  there  will  be  loss  if  the  same  is 
not  sold  immediately,  the  court,  if  satisfied  of  the  facts  stated  and  that  the 
sale  is  required  in  the  interest  of  the  estate,  may  order  the  same  to  be  sold, 
with  or  without  notice  to  the  creditors,  and  the  proceeds  to  be  deposited  in 
court. 

[Paragraph  1  is  new;  paragraph  2  is  part  of  General  Order  XXT,  1867,  without  change  $ 
paragraph  3  is  General  Order  XXII,  1867,  with  various  changes.] 

Cross-references:    To  the  law:     §  70-b,  and  as  to  not  ides,  §  58-a(4). 
To  the  General  Orders:    Nope. 
To  the  Official  Forms:    Nos.  42,  43,  44.  44,  43,  46. 
To  the  Supplementary  Forms:     Nos.  183,  183,  184,  190,  191,  192. 

Petition  for  sale.— A  sale  sliould  not  be  directed  under  this  order  upon  a  petition  "which 
pimply  alleges  that  the  cost  and  expensi-s  of  keeping  the  property  will  be  accumulative  if 
a  sale  is  not  ordered.     In  re  Harris  (D.  C,  Ala.),  19  Am.  B.  R.  635,  155  Fed.  216. 

Appointment  of  appraisers. — A  referee  has  generally  authority  to  order  a  sale  of  the 
bankrupt*s  property  and  to  appoint  appraisers,  but,  when  tlie  property  is  in  the  hands 
of  a  receiver  before  adjudication,  tlie  district  court  is  the  only  tribunal  that  can  appoint 
appraisers  or  order  a  sale.    In  re  Styer  (D.  C.,  Pa.),  3  Am.  B.  R.  424,  98  Fed.  290. 
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Private  sale.— "  The  discretionary  poi^r  of  the  referee  direetiog  a  private  sale  of  & 
bankrupt  estate  ought  not  to  be  disturbed,  unless  it  clearly  appears  to  have  been  improri- 
dently  exercised."  In  re  Hawkins  (D.  €.,  N.  Y.),  11  Am.  B.  R.  49»  125  Fed.  633.  But  a 
sale  of  bankrupt's  property  at  private  sale,  by  a  trustee  without  its  appraisal  and  without 
the  order  of  the  court  and  which  has  not  been  approved  by  the  court,  vests  no  title  in  the 
buyer.    Matter  of  Monsarrat  (D.  C,  Hawaii),  25  Am.  B.  R.  815»  819. 

While  the  want  of  an  appraisal  does  not  neeessarily  invalidate  a  sale  by  a  trustee  of 
property  of  a  bankrupt's  estate,  and  a  sale  for  a  reasonable  price,  without  appraisal,  mar 
be  confirmed,  a  private  sale  without  appraisal  for  one  hundred  dollars,  though  ordered 
by  the  referee,  of  property  which  was  worth  five  hundred  dollars  and  which  would  probably 
have  brought  that  sum  at  public  auction,  not  allowed  to  stand  unless  the  purchaser  pays 
to  the  trustee  the  difference  in  value,  with  interssti 

As  the  alternative,  the  purchaser  may  return  the  property  and  have  back  the  puTchaae^ 
price  with  interest,  the  property  to  be  sold  by  the  trustee  at  public  auction  after  due  ad- 
vertisement; provided,  that  if  the  funds  of  the  estate  shall  be  suflicient  to  pay  the  daims 
allowed  and  proper  costs  and  expenses  of  administration,  the  property  to  be  letunied  to 
the  bankrupt    Matter  of  Monsarrat  (D.  C,  Hawaii),  25  Am.  B.  R.  820. 

Perishable  property  may  be  sold  under  this  order,  even  without  notice  to  the  creditors, 
and  the  courts  have  been  very  liberal  in  their  construction  of  what  is  "  perishable."  This 
order  cannot  be  held  to  be  in  derogation  of  the  statute.  In  re  Edes  (D.  C,  Me.),  14  Am. 
B.  R.  362,  384,  135  Fed.  595. 

Perishability  within  the  meaning  of  the  term  in  bankruptcy  involves  physical  deterion- 
tion  of  the  property  itself.  Mere  depreciation  in  value  is  not  enough.  A  stock  of  hardware 
cannot  be  sold  without  notice  to  creditors  as  "  perishable  property,"  although  by  delay  it 
is  becoming  unseasonable.    Matter  of  Beutel's  Sons  (Ref.,  Ohio),  7  Am.  K  R.  768. 

Sales  by  receivers  in  bankruptcy  are  justified  only  when  property  is  perishable  or  is 
rapidly  depreciating  in  value  on  a  falling  market  or  for  other  reasons.  In  re  Desbrocben 
(D.  C,  N.  Y.),  25  Am.  B.  R.  703,  183  Fed.  991. 

Real  estate  may  be  considered  perishable  within  the  meaning  and  intent  of  this  order^ 
wlien  it  consists  of  buildings,  rapidly  deteriorating  and  in  a  dilapidating  condition  and  re- 
quiring immediate  expenditure  of  a  large  sum  of  money  by  the  trustee  to  prevent  absolute 
loss.    In  re  Milne  Mfg.  Co.  (D.  C,  N.  Y.),  21  Am.  B.  R.  468. 

Sale  of  property  discharged  of  liens.-— Assuming  that  a  court  has  power  to  sell  a  bank- 
rupt's real  property  discharged  of  liens,  the  court  will  not  order  such  a  sale  unless  it  is 
satisfied  that  the  interests  of  the  general  creditors  would  thus  be  advanced  and  the  interests 
of  the  lien  creditors  not  injuriously  affected.  In  re  Styer  (D.  C,  Pa.),  3  Am.  B.  B.  424, 
98  Fed.  290. 

XIX.  ACCOUNTS  OF  MARSHAL. 

The  marshal  shall  make  return,  under  oath,  of  his  actual  and  necessary 
expenses  in  the  service  of  every  warrant  addressed  to  him,  and  for  custodj 
of  property,  and  other  services,  anfl  other  actual  and  necessary  expenses  paid 
by  him,  with  vouchers  therefor  whenever  practicable,  and  also  with  a  state- 
ment that  the  amounts  charged  by  him  are  just  and  reasonable. 

[Latter  part  of  General  Order  XII,  1867,  without  any  substantial  change.] 

Cross-references:    To  the  law:    %%  2(3)  (5),  3-e,  52,  69. 
To  the  General  Orders:    X. 
To  the  Official  Forms:    Nos.  8,  9,  10. 

XX.  PAPERS  FILED  AFTER  REFERENCE. 

Proofs  of  claims  and  other  papers  filed  subsequently  to  the  reference^ 
except  such  as  call  for  action  by  the  judge,  may  be  filed  either  with  the 
referee  or  with  the  clerk. 

[This  general  order  is  new.] 

Cross-references:     To  the  law:     As  to  the  duty  of  referees  concerning  papers  filed  with 
them,  §  39-a;  As  to  clerk's  duties  concerning  same,  §  51(3).     See  also  §  42-^- 
To  the  General  Orders:    XXIV. 
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XZI.  PROOF  OF  DEBTS. 

!•  Depositions  to  prove  claims  against  a  bankrupt's  estate  shall  be  cor- 
rectly entitled  in  the  court  and  in  the  cause.  When  made  to  prove  a  debt  due 
to  a  partnership^  it  must  appear  on  oath  that  the  deponent  is  a  member  of  the 
partnership ;  when  made  by  an  agent,  the  reason  the  deposition  is  not  made  by 
the  claimant  in  person  must  be  stated ;  and  when  made  to  prove  a  debt  due  to 
a  corporation,  the  deposition  shall  be  made  by  the  treasurer,  or  if  the  corpo- 
ration has  no  treasurer,  by  the  officer  whose  duties  most  nearly  correspond 
to  those  of  treasurer.  Depositions  to  prove  debts  existing  in  open  account 
shall  state  when  the  debt  became  or  will  become  due ;  and  if  it  consists  of 
items  maturing  at  different  dates  the  average  due  date  shall  be  stated,  in 
default  of  which  it  shall  not  be  necessary  to  compute  interest  upon  it.  All 
such  depositions  shall  contain  an  averment  that  no  note  has  been  received 
for  such  account,  nor  any  judgment  rendered  thereon.  Proofs  of  debt 
received  by  any  trustee  shall  be  delivered  to  the  referee  to  whom  the  cause 
is  referred. 

2.  Any  creditor  may  file  with  the  referee  a  request  that  all  notices  to 
which  he  may  be  entitled  shall  be  addressed  to  him  at  any  place,  to  be 
designated  by  the  post-office  box  or  street  number,  as  he  may  appoint;  and 
thereafter,  and  until  some  other  designation  shall  be  made  by  such  creditor, 
all  notices  shall  be  so  addressed ;  and  in  other  cases  notices  shall  be  addressed 
as  specified  in  the  proof  of  debt. 

3.  Claims  which  have  been  assigned  before  proof  sh^U  be  supported  by  a 
deposition  of  the  owner  at  the  time  of  the  commencement  of  proceedings, 
setting  forth  the  true  consideration  of  the  debt,  and  that  it  is  entirely 
unsecured,  or  if  secured,  the  security  as  is  required  in  proving  secured 
claims.  Upon  the  filing  of  satisfactory  proof  of  the  assignment 
of  a  claim  proved  and  entered  on  the  referee's  docket,  the  referee  shall 
immediately  give  notice  by  mail  to  the  original  claimant  of  the  filing  of  such 
proof  of  assignment ;  and,  if  no  objection  be  entered  within  ten  days,  or  within 
further  time  allowed  by  the  referee,  he  shall  make  an  order  subrogating 
the  assignee  to  the  original  claimant.  If  objection  be  made,  he  shall  proceed 
to  hear  and  determine  the  matter. 

4.  The  claims  of  persons  contingently  liable  for  the  bankrupt  may  be 
proved  in  the  name  of  the  creditor  when  known  by  the  party  contingently 
liable.  When  the  name  of  the  creditor  is  unknown,  such  claim  may  be 
proved  in  the  name  of  the  party  contingently  liable;  but  no  dividend  shall 
be  paid  upon  such  claim,  except  upon  satisfactory  proof  that  it  will  diminish 
pro  tanto  the  original  debt. 

5.  Thfe  execution  of  any  letter  of  attorney  to  represent  a  creditor,  or  of  an 
assignment  of  claim  after  proof,  may  be  proved  or  acknowledged  before  a 
referee,  or  a  United  States  commissioner,  or  a  notary  public.    When  executed 
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on  behalf  of  a  partnership  or  of  a  corporation,  the  person  executing  the  instru- 
ment shall  make  oath  that  he  is  a  member  of  the  partnership,  or  a  duly 
authorized  ofSeer  of  the  corporation  on  whose  behalf  he  acts.  When  the 
person  executing  is  not  personally  known  to  the  officer  taking  the  proof  or 
acknowledgment,  his  identity  shall  be  established  by  satisfactory  proof. 

6.  When  the  trustee  or  any  creditor  shall  desire  the  re-examination  of  anv 
claim  filed  against  the  bankrupt's  estate,  he  may  apply  by  petition  to  the 
referee  to  whom  the  case  is  referred  for  an  order  for  such  re-examination,  and 
thereupon  the  referee  shall  make  an  order  fixing  a  time  for  hearing  the 
petition,  of  which  due  notice  shall  be  given  by  mail  addressed  to  the  creditor. 
At  the  time  appointed  the  referee  shall  take  the  examination  of  the  cred- 
itor, and  of  any  witness  that  may  be  called  by  either  party  and  if  it  shall 
appear  from  such  examination  that  the  claim  ought  to  be  expunged  or 
diminished,  the  referee  may  order  accordingly. 

[General  Order  XXXIV,  1874,  with  slight  changes.l 

Cross-references:     To  the  law:     As  to  proof  of  debts,  generally,  §§  2(2),  57;  As  to  piov- 
able  debts,  §  63 ;  As  to  set-off  of  debts,  §§  60-e.  68. 
To  the  General  Orders;     XXIV.  XXVIII,  XXXITI. 
To  the  Official  Forms:    Noa.  20,  21,  31,  32,  33,  34,  33,  36.  37,  38,  39. 
To  the  Supplementary  Forms:     Noa.  170,  171,  172,  173,  174,  175. 

Title  of  court,  necessity  for.**A  proof  of  claim  otherwise  good  is  not  vitiated  because 
the  title  of  the  court  is  not  given  in  accordance  with  this  general  order  and  Form  31. 
In  re  Blue  Ridge  Packing  Co.  (D.  C,  Pa.),  11  Am.  B.  R.  36,  125  Fed.  619. 

Acknowledgments  by  justices  of  peace.— In  States  where  justices  of  the  peace  are  ex- 
pressly authorized  to  take  oaths  the  Supreme  Court  did  not  intend  by  subdivision  5  of 
this  general  order  to  exclude  such  officials  from  taking  acknowledgments.  In  re  Rot 
(D.  C,  N.  Y.),  26  Am.  B.  R.  4. 

A  function  of  the  oath  required  upon  proof  of  a  debt  due  to  a  partnership  is  to  gfuard 
against  mistake  or  fraud  in  the  proof  of  the  claim  itself  and  does  not  refer  to  the  question 
of  the  letter  of  the  attorney.  In  re  Finlay  (Ref..  N.  Y.),  3  Am.  B.  R.  738,  The  very  fact 
that  in  subdivision  5  an  oath  is  required  in  the  case  of  a  letter  of  attorney  is  evidence  that 
it  was  the  intention  that  the  oath  required  by  subdivision  1  should  not  be  taken  in  place 
of  the  oath  required  by  subdivision  5. 

Proof  of  claim  by  agent;  sufficient  reason. —  It  seems  that  a  corporation  may  make  proof 
in  its  claim  by 'agent  or  attorney  in  fact  when  there  is  sufllcient  reason  why  it  should  not 
be  made  by  the  officer  designated.  In  the  case  of  a  French  corporation  the  mere  fact  that 
the  treasurer  or  proper  officer  was  in  France  is  not  a  sufficient  reason  why  he  should  no^ 
have  verified  the  proof  of  claim.  Matter  of  Reboulin  Fils  &  Co.  (Ref.,  N.  J.),  19  Am. 
B.  R.  215. 

This  order  provides  that  a  proof  of  claim  made  by  an  agent  should  state  the  reason  tbe 
deposition  was  not  made  by  the  claimants  in  person:  it  would  seem  as  if  the  provision  was 
for  some  purpose  and  that  the  reason  must  be  a  good  and  valid  and  sufficient  reason.  Mat- 
ter of  Reboulin  Fils  &  Co.  (Ref.,  Is.  J.),  19  Am.  B.  R.  215. 

The  verification  by  an  attorney  which  fails  to  assign  a  reason  why  the  chiimants  have 
not  personally  made  it,  although  defective,  may  be  amended.  In  re  Medina  Quarry  Co. 
(D.  C,  N.  Y.).  24  Am.  B.  R.  769,  179  Fed.  929.^ 

Itemizing  accounts. —  While  Order  XXI  does  not  directly  provide  that  accounts  made 
up  of  items  shall  be  itemized,  and  would  seem  to  relate  to  the  fixing  of  an  average  due 
date  where  items  fall  due  at  different  dates,  and  provides  a  penalty  for  failure  to  flx  the 
average  due  date  by  the  forfeiture  of  interest  on  said  account,  yet  the  order  is  predicatod 
on  the  theory  that  accounts  consisting  of  items  will  be  itemized.  It  is  conforming  to  the 
simplest  business  metliod  to  set  forth  the  items  which  make  up  the  account  which  is  to 
be  presented  to  the  debtor.    It  is  very  necessary  that  this  should  be  done  when  the  debtors 
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property  has  becoBie  a  oonunon  fund  lor  applioation  ratably  in  the  payment  of  hia  debta, 
for  then  all  creditors  have  an  interest  in  each  account  presented,  and  they  can  ]piow 
nothing  of  the  nature  of  the  account  except  through  the  disoloBures  of  the  proof  of  debt. 
The  statement  of  consideration  should  be  sufficiently  specific  and  full  to  enable  creditors 
to  pursue  proper  and  legitimate  inquiry  as  to  the  fairness  and  legality  of  the  claim,  and, 
if  it  is  so  meager  and  general  in  character  as  not  to  do  this,  it  must  be  held  insufficient. 
In  re  Scott  (D.  C,  Tex.),  1  Am.  B.  R.  553,  93  Fed.  418. 

Filing  clai]iia.-<~  Where  proofs  of  a  claim  have  been  received  by  the  trustee  within  a 
year,  as  provided  in  the  last  laientenoe  of  this  subdivision,  it  has  been  held  that  the  claim 
was  sufficiently  filed.  Orcutt  Co.  v.  Green,  17  Am.  B.  R.  72,  204  U.  S.  9S,  revg.  13  Am. 
B.  R.  512. 

The  provision  that  "  proofs  <^  debt  received  by  any  trustee  shall  be  delivered  to  the 
referee  to  whom  the  cause  is  referred,"  does  not  confer  jurisdiction  to  file  a  claim  nunc 
pro  tunc  after  the  expiration  of  a  year.  Matter  of  Ingalls  Bros.  (G.  G.  A.^  2d  Clr.),  13 
Am.  B.  R.  513,  137  Fed.  517. 

It  seems  that  a  trustee  <*annot  file  with  himself  his  proof  of  hisiown  claim  against  the 
estate  of  the  bankrupt.  Orcutt  Co.  v.  Green,  17  Am.  B.  R.  72,  204  U.  S.  96,  revg.  13  Am. 
B.   R.  512. 

As  to  what  constitutes  an  assigned  daim,  see  In  re  Finlay  (Ref.,  N.  Y.) ,  3  Am.  B.  R.  738. 

Claims  of  suietiea— Subdivision  4  is  limited  to  persons  who  may  be  oonttngently 
liable  for  some  debt  or  default  of  the  bankrupt.  Phenix  Nat.  Bank  t.  Waterbury  (App. 
Div.,  N.  Y.),  20  Am.  B.  R.  140,  145,  affd.  23  Am.  B.  R.  250,  197  N.  Y.  161.  That  is,  it 
deals  only  with  the  claims  of  sureties.  In  re  Ells  (D.  C,  Mass.),  3  Am.  B.  R.  564,  568, 
98  Fed.  967. 

Power  of  attorney  for  individoalor  corporation;  distinction. — A  very  clear  distinction 
is  made  between  a  letter  of  an  attorney  executed  on  behalf  ol  an  individual  and  one  ex- 
ecuted on  behalf  of  a  partnership  or  of  a  corporation.  The  former  may  be  proved  or 
acknoirledged.  But  in  the  case  of  tlie  latter  two  cases  the  person  executing  the  instrument 
shall  makefoath.    In  re  Finlay  (Ref.,  N.  Y.),  3  Am.  B.  R.  738.  ^ 

Oath  contained  is  proof  of  debt.— The  requirement  of  this  order  that  the  person  execut- 
ing a  partnership  letter  of  an  attorney  must  make  oath  that  he  is  a  member  of  the  firm, 
is  sufficiently  complied  with  where  the  oath  is  contained  in  the  proof  of  debt  which  accom- 
panied and  was  executed  the  same  day  as  the  letter,  and  the  attorney  is  entitled  to  rep- 
resent the  .creditor  at  the  election  of  a  trustee.  In  re  Blue  Ridge  Packing  Go.  (D.  C.,  Pa.), 
11  Am.  B.  R.  36,  125  Fed.  619. 

Proof  of  claims  of  foreign  creators. —  The  language  of  this  subdivision  is  not  exclusive 
and  the  different  clauses  taken  together  seem  to  indicate  that  the  proof  of  claims  of  for- 
eign creditors  was  not  within  the  contemplation  of  the  court  in  affirming  the  order;  thus 
a  power  of  the  attorney  acknowledged  before  a  foreign  counsel  is  sufficient  to  authorize 
proof  of  the  claim  of  a  foreign  creditor.  In  re  Sugenheimer  (D.  C,  N.  Y.),  1  Am.  B.  R. 
425,  91  Fed.  744. 

Notice  to  creditors  of  proposed  sale. —  Under  the  law  requiring  that  notices  to  creditors 
**  shall  be  addressed  as  specified  in  the  proof  of  debt/'  notice  sent  to  a  creditor  whose 
name  and  address  appear  in  the  bankrupt's  schedules  of  liabilities,  is  not  notice  to  an 
assignee  of  the  creditor,  whose  proof  of  claim,  containing  his  address,  was  duly  filed  with 
the  referee;  unless  the  notice  sent  to  the  assignor  reaches  the  assignee.  Matter  of  Mon- 
sairrat  (D.  C.,  Hawaii),  25  Am.  B.  R.  820. 

fie-examiaation;  who  may  procure.— It  is  not  within  the  contemplation  of  this  order  to 
permit  the  trustee  and  creditors  concurrently  to  pursue  a  re-examination  of  a  claim,  or 
to  permit  a  creditor  to  do  so  when  the  trustee  for  sufiicient  reasons  does  not  approve,  or 
when  in  the  interests  of  all  it  is  desirable  that  the  trustee  should  conduct  the  proceeding. 
Matter  of  Lewensohn  (C.  C.  A.,  2d  Cir.),  9  Am.  B.  R.  a68,  121  Fed.  1.  This  provision  au- 
thorizes a  petition  by  a  creditor  at  the  appropriate  stage  of  the  proceeding  when  it  may 
be  desirable  for  the  cniditor  to  intervene.  The  word  *'  desire  "  is  used  in  the  sense  of  in- 
tend.   Matter  of  Lewensohn   (C.  C.  A.,  2d  Cir.),  9  Am.  B.  R.  368,  121  Fed.  1. 

The  right  to  apply  by  petition  for  a  re-examination,  under  this  order  and  section  57-k, 
seems  to  be  limited  to  the  trustee  and  to  creditors  who  are  dissatisfied  with  the  amount 
allowed  to  some  creditor  of  the  bankrupt  other  than  the  petitioner.  In  re  Chambers,  Calder 
&  Co.   (Ref.,  R.  I.),  6  Am.  B.  R.  707. 

The  language  of  this  subdivision  clearly  excludes  action  on  the  part  of  any  one  but  the 
trustee  or  a  creditor.    And  the  bankrupt  has  no  riglit  to  compel  action  on  the  part  of  a 
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trustee  when  that  official  or  any  of  the  ereditors  refuse  to  take  sueh  action  after  demand 
ma<l^.    Matter  of  Levy  (Ref.,  N.  ¥.)>  7  Am.  B.  R.  56. 

When  there  is  a  trustee  in  existence,  proceedings  for  a  re-ezaminatioii  of  claims  of  cred- 
itors may  be  instituted  only  by  him,  and  a  creditor  has  no  capacity  to  attack  the  claiou 
of  other  creditors.  Matter  of  Lewensohn  (G.  C.  A.,  2d  Oir.),  9  Am.  B.  R.  368,  121  Fed.  1. 
The  trustee  in  bankruptcy  may  institute  a  joint  proceeding  against  several  creditors. 
Matter  of  Lyon  ( Ref.,  N.  Y. ) ,  7  Am.  B.  R.  61. 

If  the  trustee  should,  without  sufficient  reason,  refuse  to  proceed,  the  court  by  its  order 
may  compel  him  to  do  so  or  remove  him  for  disobedienoe.  Matter  of  Lewensohn  ( C.  C.  A., 
2d  Cir.),  9  Am.  B.  R.  368,  121  Fed.  1. 

Time  of  le-ezamination. — ^A  claim  may  be  reexamined  'prior  to  the  qualification  of  the 
trustee,  as  delays  frequently  ensue  in  the  election  and  qualification  of  thla  officer,  and  it 
might  be  that  evidence  would  be  lost  in  the  meantime.  Matter  of  Lewensohn  (C.  G.  A., 
2d  Gir.),  9  Am.  B.  R.  368,  121  Fed.  1.  A  re-examination  cannot  be  had  after  the  estate 
has  been  closed.    Matter  of  Lewensohn  (G.  G.  A.,  2d  Gir.),  9  Am.  B.  R.  368,  121  Fed.  1. 

Notice  of  hearing  on  petition  for  reexamination. — ^A  trustee  is  not  required  to  give 
notice  of  a  re-examination  to  all  the  creditors.  Notice  to  the  claimant  is  sufficient.  Ib  re 
Mammoth  Pine  Lumber  Zo.  (D.  G.,  Ark.),  8  Am.  B.  R.  651,  661,  109  Fed.  308.  Notice  of 
a, special  meeting,  called  upon  the  petition  of  a  creditor  to  have  a  re-examination  of  cer- 
tain claims  under  this  subdivision,  should  be  sent  out  by  the  referee  and  not  by  the  peti- 
tioner.   In  re  Stoever  (D.  G.,  Pa.),  5  Am.  B.  R.  250,  105  Fed.  355. 

In  a  proceeding  to  obtain  a  re-examination  of  a  claim  the  referee  shall  give  notice  to 
the  creditor  whose  claim  is  contested  of  a  hearing  on  the  petition  for  re-examination.  At 
this  hearing  the  referee  shall  take  the  examination  of  the  creditor  and  of  any  witness  tiuit 
may  be  called  by  either  party,  and  if  it  shall  appear  from  such  examination  that  tlie  claim 
ought  to  be  expunged  or  diminished  the  referee  may  so  order.  The  burden  of  proof  is  on 
the  objecting  party.    In  re  Doty  (Ref.,  N.  Y.)>  5  Am.  B.  R.  58. 

Petition  for  re-examination. — Answers  or  exceptions  to  claims,  filed  by  a  trustee,  may  be 
treated  as  a  petitioi^  for  the  re-examination  of  the  claims.  It  would  be  better  practice, 
however,  to  follow  the  general  order.  In  re  Mammotii  Pine  Lumber  Go.  (D.  G.,  Ark.),  3 
Am.  B.  R.  651,  660,  109  Fed.  308. 

What  claims  may  be  re-examined.— This  subdivision  prescribes  the  method  by  which 
the  trustee  or  a  creditor  may  invoke  the  re-examination  of  a  claim  filed,  and  is  broad 
enough  to  include  any  and  all  claims  —  secured  and  unsecured.  It  is  quite  as  important 
to  the  estate  and  other  creditors  that  the  right  of  a  secured  or  priority  creditor  to  vote 
upon  the  excess  of  his  claim  over  his  security  or  priority  should  be  correctly  determined 
and  limited  to  the  proper  amount  as  that  the  amount  of  any  other  claim,  asserted  should 
be  ascertained.  Matter  of  Golumbia  Iron  Works  (D.  Q,^  Mich.),  14  Am.  B.  R.  526,  535, 
142  Fed.  234. 

This  paragraph  refers  to  claims  against  the  banlurupt  thai  were  in  existence  when  tite 
petition  was  filed,  and  not  to  claims  against  the  estate  for  expenses  of  administration, 
such  as  a  referee's  account.  In  re  Reliance,  etc.  Go.  (D.  G.,  Pa.)»  4  Am*  B.  R.  49,  100 
Fed.  619. 

Relief  on  re-examination.*-  This  subdivision  limits  proceedings  with  reference  to  a  re- 
consideration of  claims  to  the  mere  matter  of  expunging  or  diminishing  thein.  Fitch  t. 
Richard  (G.  G.  A.,  1st  Gir.),  16  Am.  B.  R.  835,  837,  147  Fed.  196. 

There  does  not  appear  to  be  any  authority  for  increasing  the  amount  of  a  claim  by  a 
petition  for  re-examination.  It  would  seem  that  the  proper  method  for  a  creditor  to  pursue 
whose  claim  has  been  disallowed  is  for  him  promptiy  to  file  his  petition  for  a  review  of 
the  orders  of  the  referee  by  the  district  court,  or  if  through  inadvertence  the  creditor  has 
omitted  to  include  in  his  proof  of  claim  any  items  which  are  provable  against  the  estate 
he  should  either  file  an  amended  proof  .of  claim  or  a  second  proof  of  claim  based  upon  such 
additional  items.    In  re  Chambers,  Calder  &  Co.   (Ref.,  R.  I.),  6  Am.  B.  R.  707. 

Where  a  trustee  petitions  for  a  re-examination  of  a  creditor's  claim,  the  referee  has  no 
power  to  do  more  than  allow  the  petition,  expunge  or  diminish  the  daim,  or  refuse  to  do 
either,  and  he  cannot  pass  upon  and  decide  controversies  involving  questions  of  fact  re- 
garding the  title  or  other  legal  rights  to  property  between  the  trustee  and  third  parties. 
thus  depriving  the  parties  of  trial  by  jury  as  secured  by  the  Constitution.  In  re  Peacock 
(D.  C,  N.  Car.),  24  Am.  B.  R.  159,'  178  Fed.  851. 

A  court  of  bankruptcy  has  jurisdiction  by  a  Buramary  proceeding  to  diminish  or  expunge 
an  allowed  claim  unleaa  {he  claimant  pays  to  the  trustee  the  value  of  the  property  of  tbe 
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bankrupt  which  he  has  taken  and  converted  to  his  own  use,  without  any  prior  claim  to 
it,  after  the  petition  in  bankruptcy  was  filed.  In  re  Paterson  Co.  (C.  G.  A.,  8th  Gir.),  25 
Am.  B.  H.  855,  186  Fed.  629. 

Other  cases  citing  this  order.— In  re  Soper  and  Slada  (Ref.,  K.  Y.),  1  Am.  B.  R.  193, 
196;  hi  re  Pauly  (Ref.,  N.  Y.),  2  Am.  B.  R.  333,  335;  In  re  Blankfein  (D.  C.,  N.  Y.),  3 
Am.  B.  R.  165,  168,  97  Fed.  191;  In  re  Rider  (D.  G.,  N.  Y.),  3  Am.  B.  R.  192,  96  Fed.  811; 
ilayer  v.  Comstock  (Sup.  Gt.,  Iowa),  7  Am.  B.  R.  493;  In  re  Jones  (D.  G.,  Mich.),  18  Am. 
B.  R.  206,  209,  151  Fed.  108;  In  re  John  Osborne  Sons  &  Co.  (C.  G.  A.,  2d  Gir.j,  24  Am. 
B.  R.  65,  177  Fed.  184;  Davis  v.  Trust  Go.  (C.  C.  A.,  6th  Cir.),  25  Am.  B.  R.  681,  63&, 
181  Fed.  10. 

XXII.  TAKING  OF  TESTIMONY. 

The  examination  of  witnesses  before  the  referee  may  be  conducted  by  the 
party  in  person  or  by  his  counsel  or  attorney,  and  the  witnesses  shall  be 
subject  to  examination  and  cross-examination,  which  shall  be  had  in  con* 
formity  with  the  mode  now  adopted  in  courts  of  law.  A  deposition  taken 
upon  an  examination  before  a  referee  shall  be  taken  down  in  writing  by  him, 
or  under  his  direction,  in  the  form  of  narrative,  unless  he  determines  that 
the  examination  shall  be  by  question  and  answer.  When  completed  it  shall  be 
read  over  to  the  witness  and  signed  by  him  in  the  presence  of  the  referee. 
The  referee  shall  note  upon  the  depositian  any  question  objected  to,  with 
his  decision  thereon ;  and  the  court  shall  have  power  to  deal  with  the  costs 
of  incompetent,  immaterial,  or  irrelevant  depositions,  or  parts  of  them,  as 
may  be  just. 

[General  Order  X,  1867,  with  changes,  recognizing  the  right  of  the  referee  to  decide 
objections  raised  as  to  the  competency,  relevancy  and  materiality  of  questions;  and  with 
other  slight  changes.] 

Cross-references:     To  the  law;  As  to  examinations,  %i  7(9>»  21,  88-a(2>;  As  to  ooata^ 
I  2(18). 
To  the  General  Orders:    XXII. 

To  the  Official  Forms:    Kos.  29,  30,  56.  ' 

To  the  Equity  Rules:    LXVII  to  LXIX. 

Duty  of  referee  in  taking  testimony. —  It  is  the  duty  of  the  referee  under  this  order  to 
receive  the  evidence  which  is  offered,  to  note  objections  and  to  record  tlie  evidence;  and, 
if  either  party  persists  in  offering  incompetent  or  irrelevant  matter,  tlie  other  party  has 
a  remedy ^ecause  the  order  provides  that  *'  the  court  shaU  have  power  to  deal  with  the 
costs  of  inVbmpetent,  immaterial  or  irrelevant  depositions  or  parts  of  them  as  may  be  just." 
The  equity  practice  is  to  be  followed  by  the  referees.  In  re  Sturgeon  (C.  C.  A.,  2d  Cir.), 
14  Am.  B.  R.  6S1,  139  Fed.  608. 

A  hearing  before  a  referee  in  bankruptcy,  being  substantially  a  hearing  in  proceedings 
in  equity,  is  governed  by  the  rules  of  equity  of  the  United  States  courts;  and  the  general 
order  in  bankruptcy  regulating  the  examination  of  witnesses  before  the  referee,  is  almost 
identical  in  substance  with  rule  in  equity  No.  67.  In  re  Lipset  (D.  C,  N.  Y.),  9  Am. 
B.  R.  32,  119  Fed.  379. 

Referees  in  bankruptcy  in  taking  testimony  are  governed  by  the  rules  in  equity,  and 
should  not  on  simple  objection  excuse  witnesses  from  answering  questipns,  but  it  is  his 
duty  to  note  the  objection  and  take  the  answer.  Dressel  v.  North  State  Lumber  Co. 
(D.  C,  N.  Car.),  9  Am.  B.  R.  541,  119  Fed.  531. 

It  is  the  duty  of  the  referee  to  take  all  excluded  testimony  down  and  make  the  same 
a  part  of  the  record  with  his  ruling  on  the  objections  and  also  the  exceptions  which  may 
be  taken  noted  in  connection  with  such  testimony.  In  re  Lipset  (D.  C.,  N.  Y.),  9  Am. 
B.  R.  32,  119  Fed.  379.     Contra,  Matter  of  Wilde's  Sons  (D.  C,  N.  Y.),  11  Am.  B.  R.  7U. 

The  referee,  whether  acting  as  such  or  as  a  special  commissioner,  must  receive  all  the 
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evidence  offered  upon  a  hearing  before  him,  noting  the  objections  made,  and  he  may 
refuse  to  stop  the  proceedings  and  certify  questions  raised  on  objections  to  testimony. 
Bank  of  Ravenswood  v.  Johnson  (C.  C.  A.,  4th  Cir.),  16  Am.  B.  R.  206,  143  Fed.  463. 
Upon  the  hearing  of  objections  to  the  granting  of  a  bankrupt's  discharge,  he  should  pre- 
serve  all  testimony  objected  to,  noting  the  objections  and  taking  answers  subject  thereto, 
and  report  the  same  to  the  court,  or  if  necessary,  certify  to  the  court  on  proper  applica- 
tion any  particular  ruling.  In  re  Isaacson  (D.  C,  N.  Y.),  23  Am.  B.  R.  665,  174  Fed.  406; 
United  States  v.  Liberman  (D.  C.»  N.  Y.),  32  Am.  B.  R.  734,  735,  176  Fed.  161. 

The  referee  in  taking  testimony  must  have  it  taken  down  preferably  in  narrative  form, 
but  upon  objection  raised,  it  is  his  duty  to  require  the  matter  to  be  presented  by  question, 
to  which  the  objection  and  reason  thereof  is  to  be  clearly  but  briefly  noted,  then  to  enter 
his  ruling  thereon  as  to  whether  proper  or  not  and  although  he  may  rule  it  to  be  improper, 
yet  allow  it  to  be  answered.  In  re  Romine  (D.  C.«  W.  Va.),  14  Am.  B.  R.  785,  786,  138 
Fed.  837. 

Examination  of  absent  bankrupts  and  witneases. —  This  general  order  has  somewbat 
regulated  the  practice  of  taking  testimony  in  cases  pending  before  a  referee;  but  the 
Supreme  Court  does  not  seem  to  have  especially  regulated  the  practice  of  taking  the  testi- 
mony or  an  inquisitorial  examination  of  absent  bankrupts  and  witnesses.  It  seems  that 
the  original  equity  practice  is  %fae  proper  method  of  taking  such  tetitimony.  In  re  Williams 
(D.  C,  Tenn.),  10  Am.  B.  R.  538,  543,  123  Fed.  821. 

Original  proceeding  before  referee. —  The  provisions  of  this  General  Order  do  not  pre- 
clude a  referee,  acting  as  a  judicial  officer  in  a  proceeding  originally  instituted  before  him, 
from  excluding  irrelevant  evidence,  nor  require  him  to  admit  and  record  all  the  evidence 
offered  whether  under  objection  or  not.    In  re  Harrison  Bros.  (D.  C,  Pa.),  28  Am.  B.  R.  293. 

Other  cases  citing  this  order. —  In  re  Hoyt  &  Mitchell  (D.  C,  N.  Car.),  ii  Am.  B.  B. 
784,  127  Fed.  968. 

XZm.  ORDERS  OF  SKPSKBB. 

In  all  orders  made  by  a  referee,  it  shall  be  recited,  according  as  the  fact 
may  be,  that  notice  was  given  and  the  manner  thereof;  or  that  the  order  was 
made  by  consent;  or  that  no  adverse  interest  was  represented  at  the  hearing; 
or  that  the  order  was  made  after  hearing  adverse  interests. 

[General  Order  VIII,  1867,  with  verbal  changes.] 

Crou-references:   To  the  law:    Generally. 
To  the  General  Orders:    IV,  XII. 
To  the  Equity  Rules:  LXXXV,  LXXXVI. 

See  In  re  Russell  Card  Co.  ( D.  C,  N.  J. ) ,  23  Am.  B.  R.  300,  174  Fed.  202.  It  is  the 
duty  of  referees  to  make  their  orders  conform  to  this  rule.  Faulk  &  Co.  v.  Steiner  (C.  C. 
A.,  5th  Cir.),  21  Am.  B.  R,  623,  165  Fed.  861. 

In  In  re  Abbey  Press  (C.  C.  A.,  2d  Cir.),  13  Am.  B.  R.  11,  134  Fed.  61,  the  court  Baid: 
"We  do  not  think  thid  order  should  be  held  to  apply  to  a  mere  direction  or  ruling  thftt 
a  witness  be  sworn  or  that  he  shall  or  shall  not  answer  certain  questions." 

XXIV.    TRANSMISSION  OF  PROVED  CLAIMS  TO  CLERK. 

The  referee  shall  forthwith  transmit  to  the  clerk  a  list  of  the  claims 
proved  against  an  estate,  with  the  names  and  addresses  of  the  proving 
creditors. 

[Compare  General  Order  XI,  1867.  This  general  order  does  not  fit  into  the  present 
system  of  administration,  and  is  rarely  observed.] 

Cross-references:   To  the  law:    §§  39-a,  57. 
To  the  General  Orders:   XII,  XX. 
To  the  Official  Forms:   No.  19. 

Taxation  of  costs. —  The  details  of  making  taxation  of  costs  may  be  attended  to  in  the 
office  of  the  clerk  or  the  referee,  as  authorized  by  this  order.  Matter  of  Scott  (R^^* 
Mass.),  7  Am.  B.  R.  710,  713. 
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XXV.    SPECIAL  MEETING  OF  CREDITORS. 

"Whenever,  by  reason  of  a  vacancy  in  the  office  of  trustee,  or  for  any  other 
cause,  it  becomes  necessary  to  call  a  special  meeting  of  the  creditors  in  order 
to  carry  out  the  purposes  of  the  act,  the  court  may  call  such  a  meeting, 
specifying  in  the  notice  the  purpose  for  which  it  is  called. 

[This  general  order  is  new.    Its  necessity  or  even  value  is  doubted.] 

Cross-references:   To  the  law:    As  to  meetings  of  creditors,  |  55;  As  to  meeting  foe  choice 
of  new  trustee,  $  44 ;  As  to  notices  of  meetings,  J  58. 
To  the  General  Orders:   XIII. 
To  the  Official  Forms:   Nos.  52,  53,  54,  55. 

See  In  re  Louis  Lewensohn  ( D.  C,  N.  Y. ) ,  3  Am.  B.  R.  299,  303,  98  Fed.  576. 

XXVI.  ACCOUNTS  OF  REFEREE. 

Every  referee  shall  keep  an  accurate  account  of  his  traveling  and  incidental 
expenses,  and  of  those  of  any  clerk  or  any  officer  attending  him  in  the  per- 
formance of  his  duties  in  any  case  which  may  he  referred  to  him ;  and  shall 
make  return  of  the  same  under  oath  to  the  judge,  with  proper  vouchers 
when  vouchers  can  be  procured,  on  the  first  Tuesday  in  each  month. 

[First  part  of  General  Order  XII,  1867,  with  substantial  change.  Referees  usually  keep 
accurate  accounts,  but  the  making  of  monthly  returns  of  expenses  is  rare.] 

Croat-references:   To  the  law:   |$  9-a,  42. 

To  the  General  Orders:   X,  XXXV (2),  and,  by  analogy,  XIX. 

Cases  citing  this  order.—- In  re  Todd  (D.  C,  N.  Y.),  6  Am.  B.  R.  88,  91,  106  Fed.  265; 
In  re  Sooit  (Ref.,  Mass.),  7  Am.  B.  K.  35;  In  re  Mammoth  Pine  Lumber  Co.  (D.  C,  Ark.), 
8  Am.  B.  R.  651,  654,  109  Fed.  308;  In  re  Daniels  (D.  C,  la.),  12  Am.  B.  R.  446,  449,  130 
Fed.  597. 

XXVn.    REVIEW  BY  JUDGE. 

When  a  bankrupt,  creditor,  trustee,  or  other  person  shall  desire  a  review 
by  the  judge  of  any  order  made  by  the  referee,  he  shall  file  with  the  referee 
his  petition  therefor,  setting  out  the  error  complained  of;  and  the  referee 
shall  forthwith  certify  to  the  judge  the  question  presented,  a  summary  of 
the  evidence  relating  thereto,  and  the  finding  and  order  of  the  referee  thereon. 

[General  Order  XVII,  1874,  with  changes.] 

Cross-references:   To  the  law:    H  2(10),  38-a,  39-a(5). 
To  the  General  Orders:   By  analogy,  XXXVI. 

To  the  Supplementary  Forms:     Nos.  158,  159,  and,  by  analogy,  Nos.  146,  147,  148, 
149. 

Purpose  of  order.—  The  purpose  of  this  general  order  is  to  provide  a  simple  and  effective 
method  of  procedure  for  securing  early  hearings  and  a  speedy  determination  of  litigated 
questions.  In  re  Koenig  &  Van  Hoogenhuyze  (D.  C,  Tex.),  11  Am.  B.  R.  617,  127  Fed.  891. 
It  is  intended  to  carry  into  effect  the  provisions  of  §  39  so  as  to  avoid  as  far  as  possible 
the  sending  of  the  original  proofs  to  the  judge  and  to  substitute  therefor  where  the  ends 
of  juaticei  Mrill  permit  a  summary  thereof.    Cunningham  v.  German  Ins.  Bank  (C.  G.  A.> 
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6th  Cir.),  4  Am.  B.  R.  192,  103  Fed.  932;  Crin  v.  Woodford  (C.  C.  A.,  4th  Cir.),  14  Am. 
B.  R.  302,  306,  136  Fed.  34. 

This  general  order  provides  the  only  method  of  securing  a  review  by  the  judge  of  an 
order  or  finding  by  the  referee.  In  re  Clark  Coal  k  Coke  Co.  (D.  C,  Pa.),  23  Am.  B.  R. 
273,  173  Fed.  658.  There  can  be  no  review  unless  a  petition  is  filed;  it  is  not  sufficient  for 
the  referee  to  certify  a  question  for  review  without  a  petition.  Craddock-Terry  Co.  v. 
Kaufman   (D.  C,  Tex.),  23  Am.  B.  R.  724,  175  Fed.  303. 

The  certification  of  a  question  prevents  disputes  among  counsel  concerning  the  opinion 
presented  and  decided,  and  the  summary  Qf  the  evidence  is  required  in  order  to  save  the 
judge  the  labor  of  examining  what  is  often  a  mass  of  testimony  on  many  different  quM- 
tions.    In  re  Kurtz  (D.  C,  Pa.),  11  Am.  B.  R.  129,  125  Fed.  992. 

Review  under  §  88.— This  general  order  and  {  38  of  the  act  provide  for  review  by  the 
court  of  the  orders  of  referees  in  the  most  general  terms  and  are  far  from  limiting  the 
court  to  the  rules  which  govern  a  chancery  suit.  Therefore,  the  district  court  may  dis- 
regard the  findings  of  the  referee  entirely,  and  proceed  de  nowi  to  reject  them  for  reasons 
of  law,  or  refuse  them  or  accept  them  in  whole  or  in  part  without  assigning  reasons  ther^ 
for.  In  re  Pettingill  &  Co.  (C.  C.  A,,  1st  Cir.),  14  Am.  B.  R.  757,  761,  135  Fed.  218.  But 
a  review  under  §  38  of  the  bankruptcy  act  cannot  be  had  unless  the  procedure  prescribed 
by  this  general  order  is  followed.  In  re  Home  Discount  Co.  (D.  C,  Ala.),  17  Am.  B.  R. 
168,  147  Fed.  538. 

Parties  entitled  to  review. —  Where  by  consent  certain  creditors  ate  permitted  by  an 
order  of  the  court  to  become  parties  to  a  petition  to  review  an  order  of  the  referee  a  dis- 
trict court  has  jurisdiction  to  review  such  order  although  the  claim  of  the  original  pe- 
titioner has  been  simply  filed  with  the  referee  and  neither  allowed  or  disallowed.  Such 
petitioner,  if  not  ''a  bankrupt  creditor,"  is  at  least  "such  other  person"  as  under  this 
order  is  entitled  to  a  review.  Allgair  v.  Fisher  &  Co.  (C.  C.  A.,  3d  Cir.),  16  Am.  B.  R. 
278,  14^  Fed.  962. 

General  review  not  intended.-**  This  general  order  provides  for  "  review  by  the  judge  of 
any  order  made  by  the  referee/'  but  it  seems  that  a  general  review  of  the  proceedings 
before  the  referee  or  a  review  of  rulings  not  directly  affecting  an  order  made  was  not 
intended  either  by  the  act  or  by  the  orders.  In  re  Kelly  Dry  Qoods  Co.  (D,  C,  Wis.).  4 
Am.  B.  R.  528,  102  Fed.  747.  Ordinarily  a  review  by  the  judge  of  an  order  made  by  the 
referee  will  be  confined  to  the  error  pointed  out  in  the  petition  for  review.  Matter  of 
Natelle  De  Gottardi  (D.  C,  Cal.),  7  Am.  B.  R.  723,  129,  114  Fed.  328. 

Specific  questions,  as  they  arise  in  the  proceedings,  are  to  be  presented  on  certificate  of 
the  referee,  or  in  the  case  of  orders  entered  On  petition  for  review.  In  re  Kelly  Drr 
Goods  Co.  (D.  C,  Wis.),  4  Am.  B.  R.  528,  102  Fed.  747. 

Application  for  review;  when  granted.— An  application  for  a  review  of  the  decision  of 
the  referee  will  be  dismissed  when  the  party  objecting  has  not  complied  with  the  require- 
ments of  this  order.  In  re  Schiller  (D.  c!,  Va.),  2  Am.  B.  R.  704,  96  Fed.  400;  In  re 
Scott  (D.  C,  N.  Car.),  3  Am.  B.  R.  625,  94  Fed.  404.  Thus,  a  petition  will  be  dismisaed 
where  it  asks  for  a  review  of  the  decision  of  the  referee  instead  of  a  review  of  the  order 
of  the  referee.  In  re  Chambers,  Calder  k  Co.  ( Ref .,  R.  I. ) ,  6  Am.  B.  R.  709.  Or  where  tlie 
referee  simply  transmits  to  the  clerk  the  notice  of  testimony,  his  opinion  and  the  creditor's 
petition  for  review.  The  precise  questions  ruled  upon  and  the  summary  of  the  evidence 
relating  thereto  should  always  be  presented.  In  re  Kurtz  (D.  C,  Pa.),  11  Am.  B.  R.  129, 
125  Fed.  992.  But  where  the  referee,  believing  that  all  the  testimony  would  be  needed 
to  present  the  questions  at  issue,  failed  to  summarize  the  evidence,  the  court  will  not  de- 
prive the  petitioners  of  their  right  to  a  review.  Crin  v.  Woodford  (C.  C.  A.,  4th  CirJ, 
14  Am.  B.  R.  302,  306,  136  Fed.  34. 

If  any  injustice  is  done  a  witness  by  an  order  of  a  referee  he  has  a  right  to  review  the 
same  and  to  be  heard  thereon  before  a  judge  of  the  court  under  this  order.  Matter  of 
Abbey  Press  (C.  C.  A.,  2d  Cir.),  13  Am.  B.  R.  11,  17,  134  Fed.  51.  The  rules  of  a  referee 
cannot  be  reviewed,  while  the  case  is  still  pending  before  him,  by  simply  filing  in  the  dis- 
trict court  exceptions  to  such  ruling.  In  re  Hawley  (D.  C,  Iowa),  8  Am.  B.  R.  632,  116 
Fed.  428.  A  referee  can  certify  a  question  whicli  be  foresees  may  arise  from  a  proceeding 
before  him  and  upon  which  he  desires  to  be  advised.  In  re  Reukauff  Sons  k  Co.  (B.  C. 
Pa.),  14  Am.  B.  R.  344,   135  Fed.  251. 

A  statement  by  the  referee  that  ''  if  the  claimant  and  his  attorney  desire  to  appeal  the 
case,  they  will  have  ten  days  from  this  date,  on  paying  all  coats  incurred  before  the  rel- 
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oree,"  would  seem  to  cover  inadmissible  additions  to  what  is  required  by  the  general  order. 
West  V.  McLaughlin  Co.  (C.  C.  A.,  6th  Cir.),  20  Am.  B.  R.  654,  657,  162  Fed.  124. 

Upon  a  reference,  to  ascertain  facts  designed  alone  to  aid  the  court  in  determining 
whether  a  bankrupt  should  be  discharged  or  not,  a  referee  is  not  required  to  certify  ob- 
jections made  to  his  rulings  upon  the  testimony.  In  re  Romine  (D.  C,  W.  Pa.),  14  Am. 
B.  R.  785,  138  Fed.  837. 

A  referee  may  not  review  his  own  order  upon  exceptions  thereto.  In  re  Greek  Mfg.  Co. 
(D.  C  Pa.),  21  Am.  B.  R.  Ill,  164  Fed.  211;  In  re  Marks  (D.  C,  Pa.),  22  Am.  B.  R. 
568,  171  Fed.  281. 

Filing  petition.— This  general  order  imperatively  requires  the  referee  to  certify  the 
question  to  the  judge,  not  the  next  month  nor  the  year  following,  but  forthwith,  in  order 
that  there  may  be  an  early  determination  of  the  questions  at  issue.  In  re  Koenig  &  Van 
Iloogenfuyze  (D.  C,  Tex.),  11  Am.  B.  R.  617,  127  Fed.  891.  The  right  to  file  a  petition 
cannot  be  so  exercised  as  unreasonably  and  necessarily  to  delay  the  distribution  of  the 
assets  of  the  bankrupt.    In  re  Grant  (D.  C,  R.  I.),  16  Am.  B.  R.  256,  143  Fed.  661. 

A  referee's  decision  may  be  reviewed  only  by  petition  therefor  under  this  general  order. 
In  re  Russell  (D.  C,  Cal.),  5  Am.  B.  R.  566,  105  Fed.  501. 

The  effect  of  a  special  district  rule,  taken  in  connection  with  this  general  order  consid- 
ered, and  held,  that  a  decision  of  a  referee  may  only  be  reviewed  hy  petitien  and  that 
such  petition  must  be  presented  within  ten  days,  the  period  specified  by  the  rule,  or  after- 
ward only  by  allowance  of  a  judge  of  the  district  court,  and  that  an  order  once  entered 
is  not  subject  to  be  reviewed  or  altered  by  the  referee  himself.  In  re  Lesher  &  Son  (D.  C, 
Pa.),  25  Am.  B.  R.  218,  176  Fed.  650. 

Although  no  time  limit  for  filing  a  petition  for  the  review  of  an  order  of  the  referee  is 
fixed  by  the  bankrupt  act,  or  by  the  general  orders,  still,  it  seems  that  such  petition 
should  be  presented  promptly.  Thus,  a  petition  presented  after  eighteen  months  should 
be  dismissed.  In  re  Chambers,  Calder  k  Co.  (Ref.,  R.  I.),  6  Am.  B.  R.  709.  A  petition 
for  review  under  this  order  may  be  filed  within  a  reasonable  time  from  the  date  of  the 
filing  of  the  revised  order.  Crin  v.  Woodford  (C.  C.  A.,  4th  Cir.),  14  Am.  B.  R.  302,  306, 
136  Fed.  34.  Such  reasonable  time  may  be  fixed  by  a  standing  rule.  In  re  Foss  (D.  C, 
Me.),  17  Am.  B.  R.  439,  147  Fed.  790.  The  petition  should  be  filed  within  twenty  days. 
Matter  of  Maloney  (Sup.  Ct.,  D.  C),  21  Am.  B.  R.  502,  37  Wash.  L.  Rep.  147.  Under  the 
rule  in  the  Eastern  District  of  Pennsylvania  the  petition  must  be  filed  in  ten  days.  In  re 
Marks   (D,  C,  Pa.),  22  Am.  B.  R.  568,  171  Fed.  281. 

Where  a  petitioner  to  review  an  order  of  a  referee  in  bankruptcy  filed  its  petition  by 
mistake  with  the  clerk  instead  of  tlie  referee  as  required  by  this  general  order,  in  the  ab- 
sence of  a  special  rule  prescribing  an  express  limitation  of  time  for  initiating  proceedings 
for  such  review,  an  application  for  special  leave  to  file  its  petition  anew  is  addressed  to 
the  discretion  of  the  district  court,  even  though  the  ten  days  which  it  has  been  customary 
to  allow  for  making  such  applications  have  elapsed.  In  re  Nippon  Trading  Co.  (D.  C, 
Wash.),  25  Am.  B.  R.  695,  182  Fed.  959. 

An  appeal  may  be  taken  to  the  circuit  court  of  appeals  from  the  decision  of  the  judge 
where  the  amount  of  the  claim  is  more  than  $500.  Clendening  v.  Nat'l  Bank  (Sup.  Ct.,  N. 
D.),  11  Am.  B.  R.  245,  251.    See  §  25-a. 

Other  cases  citing  this  order.— In  re  Howard  (D.  C,  Cal.),  4  Am.  B.  R.  69,  100  Fed.  630; 
Mueller  v.  Nugent,  7  Am.  B.  R.  224,  229,  184  U.  S.  1;  In  re  Arnett  (D.  C,  Tenn.),  7  Am. 
B.  R.  522,  112  Fed.  770;  In  re  Hawley  (D.  C,  Iowa),  8  Am.  B.  R.  629,  116  Fed.  429:  In  re 
Heebner  (D.  C,  Pa.),  13  Am.'B.  R.  256,  132  Fed.  1003:  In  re  Fisher  &  Co.  (D.  C,  N.  J.), 
14  Am.  B.  R.  366,  135  Fed.  223;  Bank  v.  Johnson  (C.  C.  A.,  4th  Cir.),  16  Am.  B.  R.  206, 
143  Fed.  463;  Matter  of  Cohn  (Ref.,  Cal.),  18  Am.  B.  R.  786,  792;  Knapp  &  Spencer  Co. 
v.  Drew  (C.  C.  A.,  8th  Cir.),  20  Am.  B.  R,  355,  359,  160  Fed.  413;  In  re  Peacock  (D.  C, 
N.  Car.),  24  Am.  B.  R.  159,  163,  178  Fed.  851;  Matter  of  Monsarrat  (D.  C,  Hawaii),  25 
Ara.  B.  R.  815,  817. 

XXVIII.  REDEMPTION  OF  PROPERTY  AND  COMPOUNDING  OF  CLAIMS. 

Whenever  it  may  be  deemed  for  the  benefit  of  the  estate  of  a  bankrupt  to 
redeem  and  discharge  any  mortgage  or  other  pledge,  or  deposit  or  lien,  upon 
any  property,  real  or  personal,  or  to  relieve  said  property  from  any  con- 
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ditional  contract,  and  to  tender  performance  of  the  conditions  thereof,  or  to 
compound  and  settle  any  debts  or  other  claims  due  or  belonging  to  the  estate 
cf  the  bankrupt,  the  trustee,  or  the  banknipt,  or  any  creditor  who  has  proved 
his  debt,  may  file  his  petition  therefor;  and  thereupon  the  court  shall  appoint 
a  suitable  time  and  place  for  the  hearing  thereof,  notice  of  which  shall  be 
given  as  the  court  shall  direct,  so  that  all  creditors  and  other  pei-sons  inter- 
ested may  appear  and  show  cause,  if  any  they  have,  why  an  order  should 
not  be  passed  by  the  court  upon  the  petition  authorizing  such  act  on  the  part 
of  the  trustee. 

LGeneral  Order  XVII,  1867,  with  slight  changes.  This  general  order  is  an  inheritance 
merely.    Its  value,  save  in  so  far  as  it  refers  to  §  27,  is  doubted.] 

Cross-references:     To  the  law:     As  to  redemption  of  property  from  liens,  none,  save  by 
analogy,  §§  2  (7),  67;  As  to  compounding  of  claims,  §§  27,  58-a  (7),  and  by  analogy, 
§26. 
To  the  General  Orders:    XXXIII. 

The  determioiiig  question  is  what  action  is  for  the  beat  interests  of  the  estate;  that  is, 
the  creditors  as  a  whole.  In  re  Kearney  Broa.  (D.  CX,  N.  Y.),  25  Am.  B.  R.  757,  760,  184 
Fed.  190. 

Under  this  order  not  only  the  bankrupt,  but  his  trustee,  or  any  creditor  who  has  proven 
his  claim  may,  whenever  it  is  for  the  benefit  of  the  estate,  redeem  any  mortgage  or  lien 
upon  the  bankrupt's  property.    In  re  Hasie  (D.  C,  Tex.),  30  Am.  B.  R.  83,  88. 

Other  cases  citing  this  order. —  In  re  Mammoth  Pine  Lumber  Co.  (D.  C,  Ark.).  8  Am- 
B.  R.  651,  668,  109  Fed.  308;  In  re  Wolf  &  Levy  (D.  C,  Tenn.),  10  Am.  B.  R.  153,  122 
Fed.  127;  In  re  Grainger  (C.  C.  A.  9th  ar.),  20  Am.  B.  R.  166,  173,  160  Fed.  69. 

XXIX.  PAYMENT  OF  MONEYS  DEPOSITED. 

Xo  moneys  deposited  as  required  by  the  act  shall  be  drawn  from  the 
depository  unless  bt  check  or  warrant,  signed  by  the  clerk  of  the  court,  or 
by  a  trustee,  and  countersigned  by  the  judge  of  the  court,  or  by  a  referee 
designated  for  that  purpose,  or  by  the  clerk  or  his  assistant  under  an  order 
made  by  the  judge,  stating  the  date,  the  sum,  and  the  account  for  which  it 
is  drawn ;  and  an  entry  of  the  substance  of  such  check  or  warrant,  with  the 
date  thereof,  the  sum  drawn  for,  and  the  account  for  which  it  is  drawn,  shall 
be  forthwith  made  in  a  book  kept  for  that  purpose  by  the  trustee  or  hiji 
clerk ;  and  all  checks  and  drafts  shall  be  entered  in  the  order  of  time  in  which 
they  are  drawn,  and  shall  be  numbered  in  the  case  of  each  estate.  A  copy  of 
this  general  order  shall  be  furnished  to  the  depository,  and  also  the  name  of 
any  referee  or  clerk  authorized  to  countersign  said  checks. 

[Latter  half  of  General  Order  XXVII,  1867,  without  material  change.] 

Cross-references:    To  the  law:     §§  47-a,  61. 
To  the  Sttpplememtary  Forms:    No.  165. 

This  general  order  is  mandatory. —  Huttig  Manfg.  Co.  v.  Edwards  (C.  C.  A.,  8th  Cir.), 
20  Am.  B.  R.  349,  354.  And  where  the  trustee  has  not  deposited  the  money  with  a  desig- 
nated depository  as  required  by  this  order  the  trustee  will  not  be  allowed  the  payment 
of  monev  as  an  exemption.  In  re  Iloyt  (D.  C,  N.  Car.),  9  Am.  B.  R.  574,  119  Fed.  9S:. 
See  also  In  re  Iloyt  k  Mitchell  (D.  C.,  X.  Car.),  11  Am.  B.  R.  784,  127  Fed.  968.  Tho 
referee  has  no  authority  to  order  the  trustee  to  pay  out  funds  belonging  to  the  estate  of  a 
bankrupt.     In  re  Cobb^D.  C,  N.  Car.).  7  Am.  B.  R.  202,  112  Fed.  655. 

Money  deposited  as  required  by  the  act  cannot  be  paid  except  by  check  or  warnint  drawn 
in  accordance  with  the  order  and  countersigned  by  the  judge  or  some  one  designated  by  the 
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judge  for  that  purpose.  These  deposits  should  therefore  be  made  to  the  creditor  by  the 
court  or  judge,  designating  at  the  time  of  the  deposit  the  estate  to  which  such  deposits  be- 
long. In  re  Cobb  (D.  C,  N.  Car.),  T  Am.  B.  R.  202,  112  Fed.  655.  As  the  trustee  must 
£igii  the  checks,  it  would  seem  that  the  fund  should  be  deposited  to  the  credit  of  the  trus- 
tee, as  such,  designating  the  estate  in  bankruptcy.  In  re  Carr  (D.  C,  K.  Car.),  9  Am. 
B.  R.  58,  117  Fed.  572. 

XXX.  IMPRI80NBD  DEBTOR. 

If,  at  the  time  of  preferring  his  petition,  the  debtor  shall  be  imprisoned,  the 
-court,  upon  application,  may  order  him  to  be  produced  upon  habeas  corpus, 
by  the  jailer  or  any  officer  in  whose  custody  he  may  be,  before  the  referee, 
for  the  purpose  of  testifying  in  any  manner  relating  to  his  bankruptcy ;  and, 
if  committed  after  the  filing  of  his  petition  upon  process  in  any  civil  action 
fouiided  upon  a  claim  provable  in  bankruptcy,  the  court  may,  upon  like 
Application,  discharge  him  from  such  imprisonment.  If  the  petitionsr, 
during  the  pendency  a£  the  proceedings  in  bankruptcy,  be  arrested  or  im- 
prisoned upon  process  in  any  civil  action,  the  district  court,  upon  his  applica- 
tion, may  issue  a  writ  of  habeas  corpus  to  bring  him  before  the  court  to 
ascertain  whether  such  process  has  been  issued  for  the  collection  of  any  claim 
provable  in  bankruptcy,  and  if  so  provable  he  shall  be  discharged ;  if  not,  he 
shall  be  remanded  to  the  custody  in  which  he  may  lawfully  be.  Before 
granting  the  order  for  discharge  the  court  shall  cause  notice  to  be  served 
upon  the  creditor  or  his  attorney,  so  as  to  give  him  an  opportunity  of  appear- 
ing and  being  heard  before  the  granting  of  the  order. 

[General  Order  XXVII,  1867,  without  substantial  change.] 

Cross-referencea:    To  the  law:    |  9-a. 
To  the  General  Orders :    XII  <  1 ) . 
To  tbe  Supplementary  Forms:    None;  but*  by  analogy,  Nos.  87,  88. 

The  term  "arrest"  may  be  held  to  apply  to  the  continued  detention  of  a  person  in 
custody,  although  the  word  is  frequently  used  to  mean  the  original  taking  of  a  person 
into  custody;  and  that  when  the  statute  provides  for  the  exemption  of  a  bankrupt  from 
arrest  upon  civil  process,  except  in  certain  cases,  it  means,  not  only  that  he  shall  not  be 
taken  into  custody,  but  also  that  he  shall  not  be  detained  in  custody,  after  he  beoomes  a 
bankrupt.     Turgeon  v.  Emery  (D.  C,  Me.),  Z5  Am.  B.  R.  694,  182  Fed.  1016. 

Discharge  from  imprisonment;  when  granted.— This  general  order  provides  for  cases 
where  the  bankrupt  is  in  custody  under  an  arrest  made  both  before  and  after  the  initia^ 
tion  of  the  bankruptcy  proceedings;  but  it  is  only  in  oases  where  the  bankrupt  has  been 
arrested  or  committed  after  the  filing  of  his  petition,  that  the  court  is  authorized  to  grant 
a  discharge  from  imprisonment,  even  though  the  debt  be  provable.  In  re  Claiborne  (D.  C, 
X.  Y.),  5  Am.  B.  R.  812,  109  Fed.  74.  The  district  court  is  required  to  discharge  on 
habeas  corpus  a  bankrupt  imprisoned  upon  process  in  any  civil  action  for  the  collection 
of  a  claim  provable  in  bankruptcy.  Matter  of  Adler  (C.  C.  A.,  2d  Cir.),  16  Am.  B.  R. 
414,  144  Fed.  659.  This  general  order  extends  to  claims  provable  in  bankruptcy.  In  re 
Hilton  (D.  C,  N.  Y.),  4  Am.  B.  R.  774,  104  Fed.  981. 

A  bankrupt  arrested  under  a  judgment  entered  upon  an  action  for  breach  of  promise  is 
entitled  to  a  discharge  from  custody  under  this  general  order.  In  re  Fife  (D.  C,  Pa.). 
6  Am.  B.  R.  258,  109  Fed.  880. 

Where  a  bankrupt  is  imprisoned  upon  a  judgment  for  the  support  of  a  bastard  child  tlie 
court  will  not  release  him  from  imprisonment  by  a  writ  of  habeas  corpus.  In  re  Baker 
(D.  C,  Kan.),  3  Am.  B.  R.  101,  96  Fed.  954. 

The  bankrupt  is  exempt  from  arrest  on  civil  process  while  attending  to  his  duties  in 
the  bankruptcy  court.     Matter  of  Dresser  (D.  C,  X.  Y.),  10  Am.  B.  R.  270,  124  Fed.  915. 
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Test  of  legality  of  bankrupt's  imprisonment. —  The  order  must  yield  to  the  terms  of 
the  suit,  and  the  test  of  the  legality  of  the  bankrupt's  imprisonment  is  not  whether  the 
claim  or  demand  upon  which  it  is  based  is  provable  against  the  bankrupt's  estate,  bat 
it  is  whether  his  discharge  in  bankruptcy  would  operate  as  a  release  of  the  claim  or  de- 
mand. In  re  Baker  (D.  C,  Kan.),  3  Am.  B.  R.  101,  96  Fed.  954.  The  decision  of  the 
courts  under  the  act  of  1867  fully  sustain  this  view.  In  re  Robinson,  6  Blatchf.  253; 
In  re  Patterson,  2  Ben.  155;  In  re  Whitehouse,  1  Lowell,  429. 

Compared  with  section  9  of  the  act. —  It  seems  that  there  is  nothing  in  the  provisions 
of  this  order  necessarily  inconsistent  with  section  9  of  the  act,  and  if  there  are,  the  pro- 
visions of  the  act  must  prevail.  People  ex  rel.  Taranto  v.  Erlanger  (D.  C,  N.  Y.),  13  Am. 
B.  R.  197,  132  Fed.  883.  It  is  presumably  limited  Jn  its  operation  to  the  same  period  of 
time  as  General  Order  XII,  and  thereby  becomes  practically  compatible  with  section  9-a, 
subd.  2.    In  re  Lewensohn  (D.  C,  N.  Y.),  3  Am.  B.  R.  594,  598,  99  Fed.  73. 

Bail. — Where  a  bankrupt  makes  application,  under  General  Order  No.  30,  for  his  release 
from  arrest,  the  court,  neither  under  section  2(15)  nor  under  section  9-b,  is  authorized  to 
require  the  bankrupt  to  give  bail.  United  States  ex  rel.  Kelley  v.  Peters  (D.  C,  III.*),  22 
Am.  B.  R.  177,  166  Fed.  613. 

Other  cases  citing  this  order.— Knott  v.  Putnam  (D.  C,  Vt),  6  Am.  B.  R.  80,  107  Fed. 
907;  Barrett  v.  Prince  (G.  0.  A.,  7th  Cir.),  16  Am.  B.  R.  64,  143  Fed.  302. 

XXZI.  PETITION  FOS  DISCHARGE. 

The  petition  of  a  bankrupt  for  a  discharge  shall  state  concisely,  in 
accordance  with  the  provisions  of  the  act  and  the  orders  of  the  court,  the 
proceedings  in  the  case  and  the  acts  of  the  bankrupt. 

[This  general  order  is  new.] 

Cross-references:  To  the  law:   H  14,  IS-c 
To  the  General  Orders:  XXXII. 
To  the  Official  Forms:    No.  5T. 
To  the  Equity  Rules:    XX  to  XXV. 

Cases  citing  this  order.— *  In  re  Soper  and  Slada  (Ref.),  1  Am.  B.  R.  193,  196;  In  re 
Glass  (D.  C.,  Tenn.),  9  Am.  B.  R.  391,  394,  119  Fed.  509;  In  re  Taylor  (D.  C,  Ala.),  26 
Am.  B.  R.  143,  146. 

XXXIL  OPPOSITION  TO  DISCHARGE  OR  COMPOSITION. 

A  creditor  opposing  the  application  of  a  bankrupt  for  his  discharge,  or 
for  the  confirmation  of  a  composition,  shall  enter  his  appearance  in  opposi- 
tion thereto  on  the  day  when  the  creditors  are  required  to  show  cause,  and 
shall  file  a  specification  in  writing  of  the  grounds  of  his  opposition  within 
ten  days  thereafter,  unless  the  time  shall  be  enlarged  by  special  order  of 
the  judge. 

[General  Order  XXIV,  1867,  in  part] 

cross-references:    To  the  law:     §§12,  14. 

To  the  General  Orders:     IV,  XXXI. 

To  the  Official  Forms:    Nos.  58,  59. 

To  the  Supplementary  Forms:  As  to  opposition  to  discharge,  Nos.  110,  111,  112.  US, 
114,  115,  and,  by  analogy,  Nos.  105,  106,  107,  108,  109.  As  to  opposition  to  con- 
firmation of  a  composition,  Nos.  99,  100,  101,  102,  103,  and,  by  analogy,  Nos.  H 
95,  96,  97,  98. 

Intent  and  purpose  of  order. —  It  is  evident  from  the  language  of  this  general  order 
that  it  was  intended  the  appearance  of  objecting  creditors,  or  other  persons  iiiterestwi, 
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ahould  be  entered  on  the  day  upon  which  they  were  required  to  show  caum  as  upon  that 
day  the  court  passes  upon  the  right  of  the  petitioner  to  be  discharged,  and  will  enter 
such  a  decree  if  no  objecting  creditor  appears.  In  re  Ginsberg  (D.  C,  Pa.),  12  AnL  B.  R. 
459,  130  Fed.  607. 

ComplUiice  with  order.-^Thia  general  order  should  be  strictly  complied  with,  and  fail- 
ure so  to  do  will  only  be  excused  when  excellent  reasons  therefor  are  shown  to  the  court. 
In  re  Clothier  (D.  C,  Pa),  6  Am.  B.  R.  203,  109  Fed.  199. 

The  exceptions  to  be  filed  in  ten  days  should  be  filed  before  the  judge.  Mahoney  y. 
Ward  (D.  C,  N.  Car.),  3  Am.  B.  R.  770,  100  Fed.  278. 

Appearance  of  cxeditOTS  opposing  diachaige.— The  appearance  of  a  creditor  opposing  a 
bankrupt's  discharge  must  be  entered  on  the  day  when  the  creditors  are  required  to  show 
cause.  In  re  Grant  (D.  C,  Pa.),  14  Am.  B.  R.  398,  135  Fed.  889;  In  re  Toung  (D.  C, 
Pa.),  20  Am.  B.  R.  697,  162  Fed.  912.  A  failure  to  enter  an  appeatrance  on  the  return  day 
precludes  objecting  creditors  from  filing  exceptions  to  a  discharge  thereafter,  even  though 
they  be  filed  within  the  ten  days.  In  re  Ginsburg  (D.  C,  Pa.),  12  Am.  B.  R.  459,  130 
Fed.  627. 

A  creditor  opposing  a  discharge  has  the  duty  of  alleging  sufficiently  specified  grounds 
of  such  opposition,  and  the  burden  of  proving  such  grounds.  In  re  Holman  ( D.  C,  Iowa ) , 
1  Am.  B.  R.  600,  92  Fed.  512. 

Opposing  creditors  should  be  required  to  enter  their  appearance  and  file  specifications 
in  writing  of  the  ground  of  opposition,  except  in  the  rare  cases  where  the  facts  may  war- 
rant the  court  in  ordering  an  investigation  of  suspicious  circumstances  of  its  own  motion. 
Adler  v.  Jones  (C.  C.  A.,  6th  Cir.),  6  Am.  B.  R.  245,  109  Fed.  967.  If  the  time  within 
which  specificatioiis  of  oppoution  to  a  discharge  may  be  filed  is  not  extended  by  tlie  court 
as  required  by  this  order,  a  subsequent  application  will  be  dismissed  upon  motion.  In  re 
Albrecht  (D.  C.,-Pa.),  5  Am.  B.  R.  223,  104  Fed.  974. 

Presumption  of  appearance.—  Upon  appeal  from  an  order  denying  a  discharge  to  a  bank- 
rupt, the  record  failed  to  disclose  any  appearance  by  the  objecting  creditors  on  the  day 
when  the  creditors  were  by  law  required  to  show  cause  against  his  discharge.  It  was 
held,  that  it  must  be  presumed  that  such  appearance  as  is  required  by  this  general  order 
was  duly  and  properly  entered,  where  no  objection  thereto  had  been  urged  in  the  court 
below  and  the  certificate  of  the  clerk  of  the  district  court  appended  to  the  record  recited 
that  the  same  was  "  a  true  transcript  of  so  much  of  the  record  and  proceedings  of  said 
court  as  was  requested  by  counsel  for  appellant."  Shaffer  v.  The  Koblegard  Co.  (C.  C.  A., 
4th  Cir.),  24  Am.  B.  R.  89«,  189  Fed.  71,  affg.  22  Am.  B.  R.  147. 

Enlargement  of  time. —  The  district  judge  may,  in  his  discretion,  extend  the  time 
within  which  a  creditor  may  enter  his  appearance  in  opposition  to  a  bankrupt's  discharge, 
even  after  the  expiration  of  the  time  limit  as  provided  in  this  order.  In  re  Levin  (C.  C.  A., 
Ist  Cir.),  23  Am.  B.  R.  845,  176  Fed.  177. 

Amendment  of  objections.-— The  court  may,  in  its  discretion,  permit  the  specifications 
of  objections  to  a  bankrupt's  discharge  to  be  amended  after  the  expiration  of  ^e  ten  days 
allowed  by  this  general  order,  for  the  filing  thereof.  In  re  Nathanson  {D.  C,  "N.  Y.), 
18  Am.  B.  R.  252,  152  Fed.  585;  In  re  Osborne  (C.  C.  A.,  1st  Cir),  8  Am.  B.  R.  Id5. 

Upon  an  application  to  confirm  a  composition  where  no  creditors  appeared  formally  in 
opposition,  but  the  trustee,  as  trustee,  appeared  and  opposed  such  confirmation,  though 
not  a  party  to  the  record,  and  where  such  composition  was  refused  and  an  appeal  was 
taken  by  the  bankrupt  against  the  trustee,  and  citation  issued  to  such  trustee  and  to 
no  other  person,  the  appeal  must  be  dismissed.  Ross  v.  Saunders  (C.  C.  A.,  1st  Cir.),  5 
Am.  B.  R.  350,  105  Fed.  915. 

Other  cases  citing  this  order. —  In  re  Quaekenbush  (D.  C,  N.  Y.),  4  Am.  B.  R.  274,  102 
Fed.  282;  In  re  Gasser  (C.  C.  A.,  8th  Cir.),  5  Am.  B.  R.  32,  104  Fed.  537;  In  re  Glass 
(D.  C,  Tenn.),  9  Am.  B.  R.  391,  119  Fed.  509;  In  re  Henschel  (Sp.  Com.,  N.  Y.),  12  Am. 
B.  R.  31,  34;  In  re  Levey  (D.  C,  N.  Y.),  13  Am.  B.  R.  312,  133  Fed.  572;  Matter  of  Alex 
( D.  C,  Pa. ) ,  15  Am.  B.  K  450. 

XXXIIL  ARBITRATION. 

Whenever  a  trustee  shall  make  application  to  the  court  for  authority  to 
submit  a  controversy  arising  in  the  settlement  of  a  demand  against  a  bank- 
rupt's estate,  or  for  a  debt  due  to  it,  to  the  determination  of  arbitrators, 
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or  for  authority  to  compound  and  settle  such  controversy  by  agreement  with 
the  other  party,  the  application  shall  clearly  and  distinctly  set  forth  the 
subject-matter  of  the  controversy,  and  the  reasons  why  the  trustee  thinks  it 
proper  and  moat  for  the  interest  of  the  estate  that  the  controversy  should 
be  settled  by  arbitration  or  otherwise. 

[Part  of  General  Order  XX,  1867.] 

Cross-references:    To  the  law:     §{  26,  SS-aft),  and,  by  analogy,  {  27. 
To  the  General  Orders:     By  analogy,  XXVIII. 

Cases  citing  this  order. —  In  re  Hixon  (D.  C,  Iowa),  1  Am.  B.  R.  610,  93  Fed.  440. 

XXXIV.  COSTS  IN  CONTESTED  ADJUDICATIONS. 

In  cases  of  involuntary  bankruptcy,  when  the  debtor  resists  an  adjudica- 
tion, and  the  court,  after  hearing,  adjudges  the  debtor  a  bankrupt,  the 
petitioning  creditor  shall  recover,  and  be  paid  out  of  the  estate,  the  same 
costs  that  are  allowed  to  a  party  recovering  in  a  suit  in  equity ;  and  if  the 
petition  is  dismissed  the  debtor  shaH  recover  like  costs  against  the  petitioner. 

[Part  of  General  Order  XXXI,  1S67,  without  change.] 

Ciosa-references:    To  the  Uw:  |§  2  ( 18 ) ,  3-e. 
To  the  General  Orders:    By  analogy,  X. 

Application  of  order.—  This  order  is  confined  in  its  terms  to  involuntary  hankruptcy,  and 
contested  adjudications.  In  re  Barrett  (£>.  C,  Tenn.),  12  Am.  B.  R.  626,  635^  113  Fed 
107.  Effect  of  order,  see  In  re  Halsey  Electric  Generator  Co.  (D.  C,  N.  J.),  23  Am. 
B.  R.  401,  413,  163  Fed.  118. 

Power  to  award  costs,—- The  district  court,  sitting  in  bankruptcy,  has  power  to  avard 
costs  against  a  creditor  who  fails  to  substantiate  hia  specifications  of  objection  in  opposi- 
tion to  the  bankrupt's  dischai^ge.  This  power  is  inherent  in  the  district  court.  In  re  Wol- 
pert  (Ref.,  N.  Y.),  1  Am.  B.  R.  436.  But  the  court  has  no  power  to  award  costs  where  a 
petition  in  bankruptcy  against  a  corporation  is  dismissed  for  want  of  jurisdiction.  The 
rule  which  denies  to  a  court  the  power  to  award  costs,  when  a  case  is  dismissed  for  want 
of  jurisdiction  (Citizens  Bk.  v.  Canon,  164  U.  S.  319),  prevails  in  a  court  of  bankruptcy. 
In  re  Philadelphia  &  Lewes  Transportation  Co.  (D.  C,  Pa.),  11  Am.  B.  R.  444,  127  Fed.  896. 

Costs;  amount  or  items.— Where  an  application  is  contested,  either  at  the  outstart,  or 
afterward  on  motion  to  vacate,  the  costs  include  all  that  could  be  recovered  under  similar 
circumstances,  if  the  case  were  in  equity.  Selkregg  v.  Hamilton  Bros.  (D.  C,  Pa.),  16  Am. 
B.  R.  474,  144  Fed.  556.  But  counsel  fees,  expenses  and  damages  will  not  be  granted  in 
addition  to  the  costs,  unless  the  property  has  been  seised  pursuant  to  section  3-e  of  the 
act.  In  re  Ghiglione  (D.  C,  N.  Y.),  1  Am.  B.  R.  580,  93  Fed.  186.  See  also  In  re  Hiues 
(D.  C,  Or.),  16  Am.  B.  R.  538,  144  Fed.  147. 

Other  cases  citing  this  order. —  Hoifschlaeger  Co.  v.  Young  Nap  (D.  C,  Hawaii),  12 
Am.  B.  R.  526. 

XXXV.  COMPENSATION  OF  CLERKS,  REFEREES,  AND  TSTTSTBES. 

1.  The  fees  allowed  by  the  act  to  clerks  shall  be  in  full  compensation 
for  all  services  performed  by  tliem  in  regard  to  filing  petitions  or  other 
papers  required  by  the  act  to  be  filed  with  them,  or  in  certifying  or  delivering 
papers  or  copies  of  records  to  referees  or  other  officers,  or  in  receiving  or 
payins:  out  moneys ;  but  sliall  not  include  copies  furnished  to  other  persons, 
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or  expenses  necessarily  incurred  in  publishing  or  mailing  notices  or  other 
papers. 

2.  The  compensation  of  referees,  prescribed  by  the  act,  shall  be  in  full 
compensation  for  all  services  performed  by  them  under  the  act,  or  under 
these  general  orders ;  but  shall  not  include  expenses  necessarily  incurred  by 
them  in  publishing  or  mailing  notices,  in  traveling,  or  in  perpetuating, 
testimony,  or  other  expenses  necessarily  incurred  in  the  performance  of 
their  duties  under  the  act  and  allowed  by  special  order  of  the  judge. 

3.  The  compensation  allowed  to  trustees  by  the  act  shall  be  in  full  com- 
pensation for  the  services  performed  by  them ;  but  shall  not  include  expenses 
necessarily  incurred  in  the  performance  of  their  duties  and  allowed  upon 
the  settlement  of  their  accounts. 

4.  In  any  case  in  which  the  fees  of  the  clerk,  referee,  and  trustee  are 
not  required  by  the  act  to  be  paid  by  a  debtor  before  filing  his  petition  to  be 

■ 

adjudged  a  bankrupt,  the  judge,  at  any  time  during  the  pendency  of  the 
proceeding  in  bankruptcy,  may  order  those  fees  to  be  paid  out  of  the  estate ; 
or  may,  after  notice  to  the  bankrupt,  and  satisfactory  proof  that  he  then 
has  or  can  obtain  the  money  with  which  to  pay  those  fees,  order  him  to  pay 
them  within  a  time  specified,  and,  if  he  fails  to  do  so,  may  order  his 
petition  to  be  dismissed.  He  may  also,  pending  such  proceedings,  both  in 
voluntary  and  involuntary  cases,  order  the  commissions  of  referees  and 
trustees  to  be  paid  immediately  after  such  commissions  accrue  and  are 
earned. 

[This  general  order  is  new.  The  last  sentence  of  subdivision  4  was  added  in  September^ 
1906.1 

Cross-references:  To  the  law:  As  to  compensation  of  clerks,  S§  51,  71.  As  to  compensa- 
tion of  referees,  Sf  40,  72.  As  to  compensation  of  trustees,  §{  48,  72.  As  to 
pauper  cases,  J|  51-a(2). 

To  the  General  Orders:    X,  XII,  XVII,  XIX,  XXVI,  XXIX. 

To  the  Supplementary  Forms:     Nos.  166,  169. 

Fees  of  clerk.— The  clerk  has  no  authority  to  demand  more  than  the  statutory  fees.  In 
re  Langslow,  Fowler  A  Co.   (D.  C,  N.  Y.),  1  Am.  B.  R.  258,  98  Fed.  869. 

Compensation  of  referee;  no  special  aUowance. —  No  construction  of  this  general  order 
will  authorize  any  allowance  to  the  referee  except  for  the  specific  purposes  named.  In 
re  Mammoth  Pine  Lumber  Co.  (D.  C,  Ark.),  8  Am.  B.  R.  651,  664,  109  Fed.  308.  It  seems 
that  the  Supreme  Court  did  not  intend  that  additional  compensation  should  be  given  to 
a  referee.  In  re  Wilcox  (D.  C,  Mich.),  19  Am.  B.  R.  241,  243,  156  Fed.  685.  Additional 
compensation  not  allowed  where  business  of  bankrupt  is  continued  by  trustee.  Bray  v. 
Johnson  (C.  C.  A.,  4th  Cir.),  21  Am.  B.  R.  383,  166  Fed.  57. 

A  special  allowance  to  a  referee  for  services  performed  under  the  statute  cannot  be 
made,  even  with  the  consent  of  attorneys.  The  fees  fixed  by  statute  aje  in  full  compensa- 
tion. Dressel  v.  North  State  Lumber  Co.  (D.  C,  N.  Car.*),  9  Am.  B.  R.  541,  547,  119  Fed. 
531.  The  referee  has  no  authority  for  charging  a  per  diem  in  any  case  whatsoever.  In  re 
Pierce  (D.  C,  Colo.),  6  Am.  B.  R.  747,  111  Fed.  516. 

Compensatloii  of  referees;  when  no  assets. —  This  general  order  and  section  40  of  the 
|tct  recognizes  no  other  compensation  to  tlie  referee,  where  there  are  no  assets  tlian  tlie 
preliminary  fee  deposited  with  the  clerk.  In  re  Langslow,  Fowler  &  Co.  (D.  C,  N.  Y.),  1 
Am.  B,  R.  258,  98  Fed.  869. 
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Allowance  for  eacpenses.—  The  proviBion  "  in  regard  to  expenses  of  mailing  notioesi  travel- 
ing and  perpetuating  testimony,  refers  to  actual  expenses ;  but  a  referee  may  make  a  gen- 
eral charge,  which  should  be  a  uniform  charge  in  all  cases,  for  blanks  that  may  be  used  in 
each-  case,  for  notices  to  creditors,  and  orders  which  may  be  entered  by  him.  He  mar 
make  a  similar  charge  for  clerk  hire  where  the  business  is  such  that  clerks  are  needed." 
In  re  Pierce  (D.  C,  Colo.),  6  Am.  B.  B.  747,  111  Fed.  516.  It  is  obvious  that  the  cost  of 
the  publication  of  the  necessary  notices  upon  application  for  discharge,  and  for  statiooery, 
are  expenses  properly  chargeable  to  the  bankrupt  or  his  estate,  under  this  general  order, 
but  the  referee  is  not  entitled  to  charge  for  his  own  services.  In  re  Dixon  (D.  C,  Cal.j, 
8  Am.  B.  R.  145,  114  Fed.  675. 

Compensation  of  trustee. —  This  order  limits  the  compensation  of  the  trustee  and  U 
conclusive.  In  re  Carolina  Cooperage  Co.  (D.  C.,  K.  Car.),  3  Am.  B.  R.  154,  96  Fed. 
920.  Additional  compensation  will  not  be  allowed  to  a  trustee  for  servioes  in  investigat- 
ing the  bankrupt*8  disposition  of  property  and  the  loss  of  his  stock  by  fire.  In  re  Screws 
(D.  C,  Ga.),  17  Am.  B.  R.  269,  147  Fed.  989.  An  allowance  of  $250  to  the  trustee  for 
his  services  as  a  lawyer  not  only  violates  this  general  order,  but  also  the  bankruptcr  act 
itself.  In  re  Felson  (D.  C,  N.  Y.),  15  Am.  B.  R.  185,  194,  139  Fed.  281.  Motion  for  ap- 
proval of  additional  expenses  incurred  by  trustee  allowed,  such  expenses  being  satis- 
factorily shown  to  be  "  necessarily  incurred "  by  the  trustee  in  the  performance  of  his 
duties.    Matter  of  Hart  &  Co.  (D.  C,  Haivraii),  17  Am.  B.  R.  480. 

Tlie  trustee  and  receiver  are  allowed  to  employ  attorneys  whose  compensation  is  part 
of  the  expense  of  the  trusteeship  or  receivership.  An  attorney  employed  by  creditors  to 
oppose  claims,  after  the  appointment  of  a  trustee,  is  not  entitled  to  compensation  for  such 
services  unless  the  trustee  has  improperly  refused  to  make  defense.  In  re  Roadarmour 
(C.  C.  A.,  6th  Cir.),  24  Am.  B.  R.  49,  177  Fed.  379. 

Application  of  subdivision  4. —  It  is  manifest  that  this  subdivision  relates  only  to  casea 
in  voluntary  bankruptcy,  and  the  language  shows  that  there  may  be  such  cases  in  which 
the  petitioning  debtor  is  not  required  to  pay  the  fees  of  the  clerk,  referee  and  trustee,  be- 
fore or  at  the  time  of  filing  his  petition,  although  he  presents  a  schedule  of  property  in 
excess  of  the  exemptions  allowed  by  the  law  of  the  State  of  his  domicile  and  surrenders 
an  estate  in  bankruptcy.  Otherwise,  it  would  be  futile  to  provide  that  "  the  judge  at  any 
time  during  the  pendency  of  the  proceedings  in  bankruptcy  may  order  those  fees  to  be 
paid  out  of  the  estote."  Sellers  v.  Bell  (C.  C.  A.,  5th  Cir.),  2  Am.  B.  R.  529,  554,  94 
Fed.  801. 

Application  undet  pauper's  oath.— The  application  of  a  party  to  proceed  under  the 
pauper's  oath  will  be  denied  and  his  petition  will  be  dismissed  unless  within  a  reasonable 
time  the  deposit  is  made,  where  it  appears  that  he  is  earning  $30  per  month.  In  re  Col- 
lier (D.  C,  Tenn.),  1  Am.  B.  R.  182,  93  Fed.  191.  A  referee  is  unauthorized  to  require 
the  bankrupt  to  pay  the  statutory  fee  before  he  is  given  his  discharge,  where  such  bank- 
rupt has  filed  an  affidavit  of  inability.  In  re  Plimpton  (D.  C,  Vt.),  4  Am.  B.  R.  614, 103 
Fed.  775. 

Other  cases  citing  this  order.— In  re  Thoth  (D.  C,  Ohio),  4  Am.  B.  R.  780,  104  Fed. 
291;  In  re  Epstein  (D.  C,  Ark.),  6  Am.  B.  R.  191,  109  Fed.  878;  In  re  Scott  (Ref.,  MassJ. 
7  Am.  B.  R.  35;  In  re  Mammoth  Pine  Lumber  Co.  (D.  C,  Ark.),  8  Am.  B.  R.  651,  116 
Fed.  731;  In  re  Daniels  (D.  C,  Iowa),  12  Am.  B.  R.  446,  130  Fed.  597;  In  re  Dunn  Hard- 
ware &  Furniture  Co.  (D.  C,  N.  Car.),  14  Am.  B.  R.  186,  134  Fed.  997. 

XXXVI.  APPEALS. 

1.  Appeals  from  a  court  of  bankruptcy  to  a  circuit  court  of  appeals,  or 
to  the  Supreme  Court  of  a  territory,  shall  be  allowed  by  a  judge  of  the  court 
appealed  from  or  of  the  court  appealed  to,  and  shall  be  regulated,  except  as 
otherwise  provided  in  the  act,  by  the  rules  governing  appeals  in  equity  in 
the  courts  of  the  United  States. 

2.  Appeals  under  the  act  to  the  Supreme  Court  of  the  United  States  irom 
a  circuit  court  of  appeals,  or  from  the  Supreme  Court  of  a  territory,  or  from 
the  Supreme  Court  of  the  District  of  Columbia,  or  from  any  court  of  bank- 
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puptcy  whatever,  shall  be  taken  within  thirty  days  after  the  judgment  or 
decree,  and  shall  be  allowed  by  a  judge  of  the  court  appealed  from,  or  by  a 
justice  of  the  Supreme  Court  of  the  United  States. 

3.  In  every  case  in  which  either  party  is  entitled  by  the  act  to  take  an 
appeal  to  the  Supreme  Court  of  the  United  States,  the  court  from  which 
the  appeal  lies  shall,  at  or  before  the  time  of  entering  its  judgment  or  decree, 
make  and  file  a  finding  of  the  facts,  and  its  conclusions  of  law  thereon, 
stated  separately;  and  the  record  transmitted  to  the  Supreme  Court  of  the 
United  States  on  such  an  appeal  shall  consist  only  of  the  pleadings,  the 
judgment  or  decree,  the  finding  of  facts,  and  the  conclusions  of  law. 

[This  general  order  is  practically  new.    Compare,  however,  General  Order  XXVI,  1867.] 

Gross-references:   To  the  law:   §|  24,  25. 

To  the  General  Orders:     By  analogy,  XXVII. 

To  the  Official  Forms:    None. 

To  the  Supplementary  Forms:    Xos.  146,  147,  148.  149,  and,  by  analogy,  Xos.  158,  159. 

Subdivision  2;  effect  of.->-The  requirement,  that  appeals  to  the  Supreme  Court  shall  be 
taken  within  thirty  days  after  judgment,  has  tl>e  same  effect  as  if  wTitt<'u  in  the  statute. 
Conboy  v.  Nat.  Bank,  203  U.  S.  147,  16  Am.  B.  R.  775.  Where  an  appeal  to  tins  court 
was  taken  within  thirty  days  and  the  circuit  court  of  a])peals  made  the  iindtn^  of  fact 
and  coqelusions  of  law  part  of  the  record  by  an  order  made  within  thirty  days,  directing 
the  same  to  be  filed  nunc  pro  tunc,  as  of  the  date  of  the  judfjment.  there  is  a  sufficient 
compliance  with  the  proviAions  of  said  general  order.  Coder,  Trustee,  etc.,  v.  Arts  (Sup. 
Ct.).  22  Am.  B.  R.  1,  213  U.  S.  223. 

Writ  of  error;  time  within  which  to  bring.— The  statutes  (R.  S.,  S  1008,  and  the  Act 
of  March  3,  1891,  ch.  517,  §§  4,  5),  fix  the  time  within  which  writs  of  error  may  be 
brought  to  this  court,  and  a  motion  to  dismiss  a  writ  of  error  upon  the  ground  that  it 
was  not  sued  out.  in  time,  l)ecau8e  General  Order  Xo.  36  allows  onlv  thirtv  davs  for 
appeals,  and  upon  the  further  ground  tliat  no  bill  of  exceptions  was  filed  will  be  denied. 
Grant  Shoe  Co.  t.  Laird  Co.  (Sup.  Ct.),  21  Am.  B.  R.  484,  212  U.  S.  445. 

Istention  of  subdivisioii  9.— -It  is  not  the  intention  of  this  mibdiyisfon  that  a  circuit 
court  of  appeals  shall,  of  its  own  motion,  ascertain  and  determine  in  advance  of  its  deci- 
sion upon  an  apf)eal  in  bankruptcy,  wliether  a  question  is  raised  upon  which  a  party  is 
entitled  to  allowance  of  an  appeal  to  the  Supreme  Court:  If  such  right  is  claimed,  it 
should  be  calle«l  to  attention  in  advance  of  decision,  with  requents  for  findings  in  the 
event  of  adverne  ruling  upon  the  question  alleged  to  be  appealable.  Knapp  v.  Milwaukee 
Trust  Co.  (C.  C.  A.,  7th  Cir.),  20  Am.  B.  R.  671.  673,  162  Fed  675.  afTg.  19  Am.  B.  R.  491. 
See  also  Crucible  Steel  Co.  v.  Holt  (C.  C.  A..  6th  Cir.),  23  Am.  B  R.  302,  174  Fed.  127. 

Where,  before  a  discharge  is  issued  to  the  bankrupt,  the  opposing  creditors  by  petition 
ask  that  separate  findings  of  facts  and  conclusions  of  law  be  filed  as  provided  in  this 
general  order,  the  order  granting  the  discharge  must  be  set  aside  and  the  prayer  of  the 
petition  granted.    In  re  Rauchcnplat  (D.  C,  Porto  Rico),  9  Am.  B.  R.  763. 

Request  for  findings. —  Findings  of  fact  and  conclusions  of  law  under  G-eneral  Order  in 
Bankruptcy  No.  36,  paragraph  3,  will  not  ordinarily  be  made  unless  requested,  and  one 
who  contemplates  an  appeal  to  the  Supreme  Court,  if  the  conclusion  of  the  Circuit  Court 
of  Appeals  shall  be  against  him,  should  make  a  request  for  such  findings  before  the  decree 
of  the  Circuit  Court  of  Appeals  is  entered.  Washington  v.  Tearney  (C.  C.  A.,  4th  Cir.), 
28  Am.  B.  R.  633. 

Record  on  appeal;  contents  of:  Where  the  record  does  not  contain  the  findings  of  facts 
and  conclusions  of  law  of  the  court  below,  as  required  by  this  order,  the  appeal  will  be 
dismissed  and  the  omission  cannot  be  supplied  by  reference  to  the  opinion  of  the  court 
below.    Chapman  v.  Bowers,  18  Am.  B.  R.  844,  207  Fed.  89. 

While  neither  the  bankruptcy  act  nor  the  general  orders  prescribe  the  practice  to  be 
adopted  in  proceedings  on  revisory  petitions,  the  matters  of  law  of  which  revision  is 
sought  should  in  some  manner  be- clearly  presented.  Ross  t.  Stroh  (C.  C.  A.,  3d  Cir.), 
21  Am.  B.  R.  644.  165  Fed.  628. 

Where  a  trustee  in  bankruptcy  has  filed  a  petition  to  sell  all  the  stock  in  trade  and 
other  property  of  the  bankrupt,  and  appellant  has  intervened  to  establish  the  lien  of  a 
chattel  mortjrage  on  such  property  to  be  satisfied  out  of  the  proceeds  of  sale,  and  the 
validity  of  suoli  mortjrapre  has  been  attacked  by  the  trustee,  it  is  a  controversy  arising 
in  a  bankruptcy  proreedinpr  an«l  tlie  procedure  upon  appeal  to  the  U.  8.  Supreme  Court  is 
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the  same  as  in  like  cases  under  the  Court  of  Appeals  Act  of  1891,  and  no  special  findings 
of  fact  and  conclusions  of  law  in  the  circuit  court  of  appeals  are  required,  as  General 
Order  No.  XXXVI,  adopted  pursuant  to  §  25-b  of  the  bankruptcy  act,  does  not  apply  to 
such  a  case.  In  re  Standard  Telephone'^  Elec.  Co.,  216  U.  S.  545,  24  Am.  B.  R.'761, 
affg.  20  Am.  B.  R.  761. 

Other  cases  citiiig  this  order. —  In  re  Abraham  (C.  C.  A.,  5th  Cir.),  2  Am.  B.  R.  266, 
292,  93  Fed.  767;  First  Nat.  Bank  of  Denver  v.  Klug,  8  Am.  B.  R.  12,  186  U.  S.  204; 
Jaquith  v.  Alden,  9  Am.  B.  R.  773,  189  U.  S.  78;  Hiscock  v.  Varick  Bank  of  N.  Y.,  18 
Am.  B.  R.  1,  208  U.  S.  28;  Bacon  v.  Roberts  (C.  C.  A.,  3d  Cir.),  17  Am.  B.  R.  421,  146 
Fed.  729;  Armstrong  v.  Fernandez,  19  Am.  B.  R.  746,  750,  208  U.  S.  324;  In  re  Cooper 
Bros.  (D.  C,  Pa.),  20  Am.  B.  R.  392,  159  Fed.  956;  Duryea  Power  Co.  ▼.  Stembergh 
(Sup.  Ct.,  U.  S.),  25  Am.  B.  R.  66,  68,  218  U.  S.  299. 

XXXVII.   GENERAL  PROVISIONS. 

In  proceedings  in  equity,  instituted  for  the  purpose  of  carrying  into 
effect  the  provisions  of  the  act,  or  for  enforcing  the  rights  and  remedies 
given  by  it,  the  rules  of  equity  practice  established  by  the  Supreme  Court 
of  the  United  States  shall  be  followed  as  nearly  as  may  be.  In  proceedings 
at  law,  instituted  for  the  same  purpose,  the  practice  and  procedure  in  cases 
at  law  shall  be  followed  as  nearly  as  may  be.  But  the  judge  may,  by  special 
order  iji  any  case,  vary  the  time  allowed  for  return  of  process,  for  appea^ 
ance  and  pleading,  and  for  taking  testimony  and  publication,  and  may 
otherwise  modify  the  rules  for  the  preparation  of  any  particular  case  so  as 
to  facilitate  a  speedy  hearing. 

[Last  half  of  General  Order  XXXII,  1867,  without  material  change.] 

Equity  practice. —  The  district  court,  being  a  court  of  equity  in  bankruptcy  matters,  ia 
a  court  of  equity  for  all  purposes  in  such  matters,  and  all  the  principles  and  rules  of 
equity  apply.  In  re  Huddleston  (Ref.,  Ala.),  1  Am.  B.  R.  572,  574.  Under  this  general 
order  the  rules  of  equity  practice  "  must  be  followed  as  near  as  may  be.**  Ex  parte 
Steele  (D.  C,  Ala.),  20  Am.  B.  R.  575,  606,  162  Fed.  694. 

It  is  well  settled  that,  except  in  certain  specified  particulars,  proceedings  in  bankruptcy 
are  of  an  equitable  nature.  In  re  Waugh  rC.  C.  A.,  9th  Cir.),  13  Am.  B.  R.  187,  192, 
133  Fed.  281. 

Application  of  order.— Shulte  v.  Patterson  (C.  C.  A.,  8th  Cir.),  77  Am.  B.  R.  99,  102,. 
147  Fed.  509;  Matter  of  Fleischer  (D.  C,  N.  Y.),  18  Am.  B.  R.  194,  197,  151  Fed.  81. 

Under  the  provisions  of  this  general  order,  which  extends  the  equity  rules  of  the  Supreme 
Court  to  "  proceedings  in  equity,"  failure  to  tile  an  answer  to  a  petition  seeking  to 
expunge  a  claim  justifies  a  decree  pro  confesso  under  Rule  18,  carrying  the  ordinary 
incidents  and  consequences  of  such  a  decree.  In  re  Docker-Foster  Co.  (D.  C,  Pa.),  10  Am. 
B.  R.  584,  123  Fed.  190. 

Where  a  petition  in  involuntary  proceedings,  in  conformity  with  this  general  order, 
stated  that  the  claims  of  the  petitioning  creditors  were  for  goods  sold  and  delivered,  and 
that  the  alleged  bankrupts  purchased  the  same  within  one  year  from  the  date  of  the 
execution  of  the  petition,  and  were  provable  claims,  it  is  unnecessary  to  state  when  the 
several  amounts  became  due,  the  amount  of  the  securities  held  nor  the  manner  in  which 
their  value  was  fixed.    Matter  of  Hark  Bros.  (D.  C,  Pa.),  14  Am.  B.  R.  400,  135  Fed.  603. 

Other  cases  citing  this  order.— In  re  Keisler  (Ref.,  Wis.),  2  Am.  B.  R.  79;  In  re  Strait 
(Ref.,  N.  Y.),  2  Am.  B.  K.  30S;  In  re  Lipset,  Levitton  &  Co.  (Ref.,  N.  Y.),  9  Am.  B.  R. 
32,  34;  In  re  Glass  (D.  C,  Tenn.),  9  Am.  B.  R.  391,  399,  119  Fed.  509;  In  re  Williams 
(D.  C,  Tenn.),  10  Am.  B.  R.  538,  543,  123  Fed.  321;  In  re  Henschel  (Spec.  Com.,  K.  Y.), 
12  Am.  B.  R.  31;  In  re  Barrett  (D.  C,  Tenn.),  12  Am.  B.  R.  626,  636,  132  Fed.  362:  In  re 
Kenney  k  Co.  (D.  C,  Ind.),  14  Am.  B.  R.  611,  615,  136  Fed.  451;  Matter  of  Mclntyre  4 
Co.   (C.  C.  A.,  2  Cir.),  24  Am.  B.  R.  4,  40,  176  Fed.  552. 
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XXXVHL  FORMS. 

The  several  forms  annexed  to  these  general  orders  shall  be  observed  and 
used,  with  such  alterations  as  may  be  necessary  to  suit  the  circumstances 
of  any  particular  case. 

Construction  of  statute:  orders  and  form8.<^Seek  the  meaning  and  intent  of  the  law- 
first  and  follow  that  rather  than  the  order  or  form,  and  if  the  latter  are  not  harmonioua 
each  with  the  other,  seek 'the  meaning  and  intent  of  the  order  and  follow  it  rather  than 
the  form.    In  re  Soper  and  Slada  ( Ref .,  N.  Y. ) ,  1  Am.  B.  R.  193. 

Forms;  uae  of. —  The  forma  are  not  designed  to  eifect  any  change  in  the  law.  They  are 
*'  forms  "  and  nothing  more.  Thus,  it  has  been  held  that  the  failure  of  a  bankrupt  to  pre- 
cisely observe  "Schedule  B  (5)  "  in  making  a  claim  for  exemptions  is  not  fatal.  Burke 
V.  Guarantee  Title  &  Trust  Co.  (C.  C.  A.,  3d  Cir.),  14  Am.  B.  R.  31,  134  Fed.  562. 

The  brackets  used  in  Form  No.  1  for  a  debtor's  petition,  containing  the  phrase  "  or  haa 
resided  or  has  had  his  domicile  **  show  that  the  Supreme  Court  meant  that  one  or  the  other 
of  the  statements  may  be  used;  and  they  are  inserted  in  the  form  by  way  of  suggestion 
of  such  alterations  as  may  be  necessary  to  suit  the  circumstances  of  any  particular  case. 
In  re  Laskaris  (Ref.,  N.  Y.),  1  Am.  B.  R.  480. 

Other  cases  citing  this  order.— In  re  Qerber  (C.  C.  A.,  9th  Cir.),  26  Am.  B.  R.  608» 
617. 
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[N.  B. —  Oathe  required  by  the  act,  except  upon  hearings  in  court,  may  be  administered 
by  referees  and  by  officers  authorised  to  administer  oaths  in  proceedings  before  the  courts 
of  the  United  States,  or  under  the  laws  of  the  State  where  the  same  are  to  be  taken.  Bank- 
rupt Act  of  1898,  c.  4,  I  20.] 

Farm  No.    1.  Debtor's  petition^  1094. 

No.    2,  Partnership  petiiiony  1108. 

No.    S.  Creditors*  petition,  1110. 

No.    4-  Prder  to  show  cause  upon  creditors*  petition,  1111. 

No.    6.  Subpoena  to  alleged  bankrupt,  1112. 

No.    6.  Denial  of  bankruptcy,  1112. 

No.    7.  Order  for  jury  trial,  1113. 

No.   8.  Special  warrant  to  marshal,  1114. 

No.    9.  Bond  of  petitioning  creditor,  1115. 

No.  10.  Bond  to  marshal,  1116. 

No.  11.  Adjudication  that  debtor  is  not  bankrupt,  1117. 

No.  12.  Adjudication  of  bankruptcy,  1118. 

No.  IS.  Appointment,  oath,  and  report  of  appraisers,  1118. 

No.  H.  Order  of  reference,  1120. 

No.  15.  Order  of  reference  in  judge's  absence,  1121. 

No.  16.  Referee's  oath  of  office,  1121. 

No.  17.  Bond  of  referee,  1122. 

No.  18.  Notice  of  first  meeting  of  creditors,  1123. 

No.  19.  List  of  debts  proved  at  first  meeting,  1124. 

No.  20.  General  Utter  of  attorney  in  fact  when  creditor  is  not  represented  by 

attorney  at  law,  1125. 
No.  21.  Special  Utter  of  attorney  in  fact,  1126. 
No.  22.  Appointment  of  trustee  by  creditors,  1127. 
No.  23.  Appointment  of  trustee  by  referee,  1128. 
No.  24-  Notice  to  trustee  of  his  appointment,  1128. 
No.  25.  Bmd  of  trustee,  1129. 
No.  26.  Order  approving  trustee's  bond,  1130. 
No.  27.  Order  that  no  trustee  be  appointed,  1130. 
No.  28.  Order  for  examination  of  bankrupt,  1131. 
No.  29.  Examination  of  bankrupt  or  witness,  1132. 
No.  SO.  Summons  to  witness,  1132. 
No.  SI.  Proof  of  unsecured  debt,  1133. 

1.  For  the  validitv  of  these  forms,  see  Section  Thirty,  ante. 

[1093] 
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Form  No.  32.  Proof  of  secured  debt,  1134. 

No.  33.  Proof  of  debt  due  corporation ^  1135. 

No.  34.  Proof  of  debt  by  partnership,  1136. 

No.  35.  Proof  of  debt  by  agent  or  attorney j  1137. 

No.  36.  Proof  of  secured  debt  by  agent y  1138. 

No.  37.  Affidavit  of  lost  WH,  or  note,  1139, 

No.  38.  Order  reducing  daimy  1140. 

No.  39.  Order  expunging  dainiy  1141. 

No.  40.  List  of  claims  and  dividends  to  be  recorded  by  referee  and  by  him 

delivered  to  trustee^  1141. 
No.  41.  Notice  of  dividend,  1142. 

No.  4^.  Petition  and  order  for  sale  by  auction  of  real  estate,  1 143. 
No.  42.  Petition  and  order  for  redemption  of  property  from  Zien,  1144. 
No.  44-  Petition  and  order  for  sale  subject  to  lien,  1145, 
No.  45*  Petition  and  order  for  private  sale,  1146. 
No.  Jfi.  Petition  and  order  for  sale  of  perishable  property,  1147. 
No.  47.  Trustee's  report  of  exempted  property^  1148, 
No.  4S.  Trustee's  return  of  no  assets,  1149. 
No.  49.  Account  of  trustee,  1150. 
No.  50.  Oath  to  final  account  of  trustee,  1151. 
No.  51.  Order  allowing  a^ccount  and  discharging  trustee,  1152. 
No.  52.  Petition  for  removal  of  trustee^  1152. 
No.  53.  Notice  of  petition  for  removal  of  trustee,  1153. 
No.  54'  Order  for  removal  of  trustee,  1153. 
No.  55.  Order  for  choice  of  new  trustee,  1154. 
No.  56.  Certificate  by  referee  to  judge^  1155. 
No.  57.  Bankrupt's  petition  for  discharge,  1155. 

No.  58.  Spedficqiion  of  grounds  of  opposition  tobankrupt's  discharge,  1157. 
No.  59.  Discharge  of  bankrupt,  1157. 
No.  60.  Petition  for  meeting  to  consider  composition,  1158. 
No.  61.  Application  for  confirmation  of  composition,  1159. 
No.  62.  Order  confirming  composition,  1160. 
No.  63.  Order  of  distribution  on  composition,  1161. 

Form  No.  1. 

Debtor's  Petitioii.2 

To  the  Honorable . , 

Judge  of  the  District  Court  of  the  United  States 

for  the District  of : 

The  petition  of ,  of ,  in  the  county  of , 

and  district  and  State  of , [State  occupation'jy  respectfully 

represf^nta : 

2.  Consult  Sections  Two,  Four,  Eighteen,  in  voluntary  proceedings  sbould  be  dravTi 
and  Fifty-nine.  See  also  General  Orders  and  verified  in  triplicate  and  filed  with 
II,  IV,  V,  VT,  VII.     Petition  and  schedules       tlie   clerk. 
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That  he  has  had  his  principal  place  of  business  [or  has  resided,  or  has 
had  his  domicile]^  for  the  greater  portion  of  six  months  next  immediately 

preceding  the  filing  of  this  petition  at ,  within  said  judicial  district;* 

that  he  owes  debts  which  he  is  unable  to  pay  in  full ;  that  he  is  willing  to 
^surrender  all  his  property  for  the  benefit  of  his  creditors  except  such  as  is 
exempt  by  law,  and  desires  to  obtain  the  benefit  of  the  acts  of  Congress 
relating  to  bankruptcy. 

That  the^  schpdule^  hereto  annexed,  marked  A,  and  verified  by  your 
petitioner's  oath,  contains  a  full  and  true  statement  of  all  his  debts,  and 
(so  far  as  it  is  possible  to  ascertain)  the  names  and  places  of  residence  of  his 
creditors,  and  such  further  statements  concerning  said  debts  as  ane  required 
by  the  prox^ions  of  said  act* :  * 

That  the  schedule  hereto  annexed,  marked  B,  and  verified  by  your  peti-, 
tioner's  oath,  contains  an  accurate  inventory  of  all  his  property,  both  real  and 
personal,  and  such  further  statements  oonceming  said  property  as  are  re- 
quired  by  the  provisions  of  said  acts : 

"Wherefore  your  petitioner  prays  that  he  may  be  adjudged^  by  the  court 
to  be  a  bankrupt^  within  the  purview  of  said  acts. 


,  Attorney, 


T7nited  States  of  America,  District  of .,  ss. :® 

I, ,  the  petitioning  debtor  mentioned  and  described  in 

the  foregoing  petition,  do  hereby  make  solemn  oath  that  the  statements' 
contained  therein  are  true  according  to  the  best  of  my  knowledge,  informa- 
tion, and  belief. 

,  Petitioner. 

Subscribed  and  sworn  to  before  me  this  . .  .  day  of ,  A.  D.  19.  .  . 


lOfficiul  character,'] 

3.  Strike  out  some  or  all  the  words  in           7.    If   partners    petition,   use   Form    No. 
brackets,  as  the  facts  may  be.  117,   post,    omitting   certain   allegations    if 

4.  S  2(1).  all  join. 

5.  §  7-a(8).  8.  Verification. —  See   under  section  eigh- 

6.  I  18-g.  teen,  ante. 
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SoiIKDULE   B.    (6) 


22 


Books,  papers,  deeds,  and  writings  relaling   to   bankrupt's  business  and 

estate. 

■ 

The  followiag  is  a  true  list  o{  all  books,  papers,  deeds,  and  writings  relating  to  my  trade,  business,  deaiiiip 
estate,  and  effects,  or  any  part  thereof,  which,  at  the  date  of  this  petition,  are  in  my  poosoaaion  or  under  my  custody 
and  control,  or  which  are  in  the  poesession  or  custody  of  any  person  in  trust  for  me,  or  for  my  use,  benefit,  or 
advantage;  and  also  of  all  others  which  have  been  heretofore,  at  any  time,  in  my  possession,  or  under  my  custody 
or  control,  and  which  are  now  held  by  the  parties  whose  names  are  hereinafter  set  forth,  with  the  reason  for  their 
custody  of  the  same. 


Books. 


Deeds. 


Papers. 


-,   PitUioiur. 


Oath  to  Schedule  B.^* 

United  States  of  America,  District  of ,  ss. : 

On  this    day  of    ,  A.   D.   19. .,  before  me  personally 

cama ,  the  person  mentioned  in  and  who  subscribed  to 

the  foregoing  schedule,  and  who,  being  by  me  first  duly  sworn,  did  declare  the 
said  schedule  to  be  a  statement  of  all  his  estate,  both  real  and  personal,  in 
accordance  with  the  acts  of  Congress  relating  to  bankruptcy. 


[Official  charader.] 


22.  Consult  foot-note  to  Schedule  B(l). 

23.  This  oath  is  perhaps  unnecessary,  the 
petition,  which  refers  to  the  schedules,  beinpj 

*  verified.    If  used  it  should  be  changed  into 


the  form  of  an  affidavit  (as  is  that  at  the 
end  of  the  petition  itself),  to  be  signed  hv 
the  affiant,  with  the  proper  jurat  to  ^ 
signed  by  the  officer  administering  the  (»*"• 


Xo.  1.) 


Debtor's  Petitiok. 
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Form  No.  2. 

Partnership  Petition.24 

To  the  Honorable , 

Judge  of  the  District  Court  of  the  United  States 


for  the District  of 


• 


The  petition  of respectfully  represents : 

That  your  petitioiiers  and have  been  partners  under 

the  firm  name  of .,  having  their  principal  place  of  busi 

ness  at ,  in  the  <50unty  of ,  and  district  and  State  of 

,  for  the  greater  portion  of  the  six  months  next  immediately 

preceding  the  filing  of  this  petition ;  that  the  said  partners  owe  debts  which 
they  are  unable  to  pay  in  full ;  that  your  petitioners  are  willing  to  surrender 
all  their  property  for  the  benefit  of  their  creditors^  except  such  as  is 
exempt  by  law,  and  desire  to  obtain  the  benefit  of  the  acts  of  Congress 
relating  to  bankruptcy. 

That  the  schedule  hereto  annexed,  marked  A,  and  verified  by  

oath,  contains  a  full  and  true  statement  of  all  the  debts  of  said  partners,  and, 
as  far  as  possible,  the  names  and  places  of  residence  of  their  creditors,  and 
such  further  statements  concerning  said  debts  as  are  required  by  the  provi- 
sions of  said  acts. 

That  the  schedule  hereto  annexed,  marked  B,  verified  by oath 

contains  an  accurate  inventory  of  all  the  property,  real  and  personal,  of  said 
partners,  and  such  further  statements  concerning  said  property  as  are  re- 
quired by  the  provisions  of  said  acts. 

And  said   further  states  that  the  schedule  hereto 

annexed,  marked  C,  verified  by  his  oath,  contains  a  full  and  true  statement 
of  all  his  individual  debts,  and,  as  far  as  possible,  the  names  and  places 
of  residence  of  his  creditors,  and  such  further  statements  concerning  said 
debts  as  are  required  by  the  provisions  of  said  acts;  and  that  the  schedule 
hereto  annexed,  marked  D,  verified  by  his  oath,  contains  an  accurate 
inventory  of  all  his  individual  property,  real  and  personal,  and  such  further 
statements  concerning  said  property  as  are  required  by  the  provisions  ot 
said  acts« 

And  said   further  states  that  the  schedule  hereto 

annexed,  marked  E,  verified  by  his  oath,  contains  a  full  and  true  statement 
of  all  his  individual  debts,  and,  as  far  as  possible,  the  names  and  places 

24.    Consult    Sections    Four,    Five,    and  VT,    VII,    VIII.      In    the    "  Supplementarr 

Fifty-nine,  if  all  partners  join.     If  one  or  Forms/'  post.  Form  No.  117  will  be  found 

more    do    not,    consult    Sections    Five    and  useful  when  all  the  partners  do  not  join 

Eighteen.     See.  generally,  Section  Two  for  in   a  voluntary  petition;   also,  bj  way  of 

the  place  to  file  and  Section  Seven  for  the  suggestion,  when  they  do. 
schedules.      Read    also    General    Orders   V, 
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of  residence  of  his  creditors,  and  such  further  statements  concerning  said 
debts  as  are  required  by  the  provisions  of  said  acts;  and  that  the  schedule 
hereto  annexed,  marked  F,  verified  by  his  oath,  contains  an  accurate  inventory 
of  all  his  individual  property,  real  and  personal,  and  such  furthetr  statements 
concerning  said  property  as  are  required  by  the  provisions  of  said  acts. 

And  said    further  states  that  the  schedule  hereto 

annexed,  marked  G,  verified  by  his  oath,  contains  a  full  and  true  statement 
of  all  his  individual  debts,  and,  as  far  as  possible,  the  names  and  places  of 
residence  of  his  creditors,  and  such  further  statements  concerning  said  debts 
as  are  required  by  the  provisions  of  said  acts ;  and  that  the  schedule  hereto  . 
Annexed,  marked  H,  verified  by  his  oath,  contains  an  accurate  inventory  of 
all  his  individual  property,  real  and  personal,  and  such  further  statements 
concerning  said  property  as  are  required  by  the  provisions  of  said  acts. 

And  said   further  states  that  the  schedule  hereto 

¥innexed,  marked  J,  verified  by  his  oath,  contains  a  full  and  true  statement 
of  all  his  individual  debts,  and,  as  far  as  possible,  the  names  and  places 
/>f  residence  of  his  creditors,  and  such  further  statements  concerning  said 
debts  as  are  required  by  the  provisions  of  said  acts,  and  that  the  schedule 
'lereto  annexed,  marked  K,  verified  by  his  oath,  contains  an  accurate  inven- 
tory of  all  his  individual  property,  real  and  personal,  and  such  further 
/statements  concerning  said  property  as  are  required  by  the  provisions  of  said 

HCtS. 

Wherefore  your  petitioners  pray  that  the  said  firm  may  be  adjudged  by  a 
decree  of  the  court  to  be  bankrupts  within  the  purview  of  said  acts. 

* y 

f 

> 

,  Attorney.  Petldioners. 

,  the  petitioning  debtors  mentioned  and  described  in 

ihe  foregoing  petition,  do  hereby  make  solemn  oath  that  the  statements 
.contained  therein  are  true  according  to  the  best  of  their  knowledge,  informa- 
/.ion,  and  belief. 

} 

y 

J 

Petitioners. 
Subscribed  and  sworn  to  before  me,  this  ....  dav  of ,  A.  D.  19 . .  . 


y 


[Official  character.'\  ■ 

[Schedules  to  be  annexed   corresponding  with   schedules   under  Form 
^o.  1.] 
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Form  No.  3. 

Creditors'  PetitioiLZ^ 

To  the  Honorable , 

Judge  of  the  District  Court  of  the  United  States 

for  the District  of  . 


The  petition  of ,  of ,  and , 

of ,  and ,  of ,  respectfully  shows  :^ 

That ,  of ,  has  for  the  greater  portion  of  ^ix 

months  next  preceding  the  date  of  filing  this  petition,  had  his  principal  place 

of  business,  [or  resided,  or  had  his  domicile]  at ,  in  the  county 

of and  State  and  district  aforesaid,  and  owes  debts  to  the  amount 

of  $1,000. 

That  your  petitioners  are  creditors  of  said ,  having 

provable  claims  amomiting  in  the  aggregate,  in  excess  of  securities  held  by 
them,  to  the  sum  of  $500.  That  the  nature  and  amount  of  your  petitioners' 
claims  are  as  follows: 


• 


And  your  petitioners  further  represent  that  said is 

insolvent,   and   that  within  four  months  next  preceding  the   date  of  tLis 

petition  the  said committed  an  act  of  bankruptcy,  in  thaf 

he  did  heretofore,  to  wit,  on  the  day  of 


Wherefore  your  petitioners  pray  that  service  of  this  petition,  with  a  siil)- 

poena,  may  be  made  upon ,  as  provided  in  the  acts  of 

Congress  relating  to  bankruptcy,  and   that  he  may  be  adjudged  by  ilie 
court  to  be  a  bankrupt  within  the  purview  of  said  acts. 


Petitioners. 


,  Attorney, 


25.  This  form  is  demurrable.  The  uae  ship),  Eighteen,  and  Fifty-nine.  See  also 
of  Form  Xo.  118,  post,  is  su^^gt^ted.  General   Orders  V.  VI,  VII.  IX.  XL  and 

26.  For  the  necessary  allegations  in  a  Equity  Rules  XX  to  XXV,  XXVIII  t* 
creditors'  petition  consult  Sections  Two.  XXX.  See  also  Mather  v.  Coe,  1  Am.  B.  R- 
Three,   Four,   Five    (if   against  a   partner-  504,  92  Fed.  333. 


Xo.  4.]  Order  to  Show  Cause;  Creditor's  Petition.  1111 


United  States  of  America,  District  of ,  ss. : 

, , ,  being  three  of 

the  petitioners  above  named,  do  hereby  make  solemn  oath  that  the  statements 
contained  in  the  foregoing  petition,  subscribed  by  them,  are  true. 

Before  me,   ,  this day  of ,  19 


[.Official  character.} 

[Schedules   to  be   annexed   corresponding  with  schedules   under   Form 
Xo.  1.] 

Form  No.  4. 

Order  to  S^ow  Cause  upon  Creditors'  Petition.27 

In  the  District  Court  of  the  United  States  for  the District  of 


Ix  the  Matter  of 


>.  In  Bankruptcy. 


Upon  consideration  of  the  petition  of that 

be  declared  a  bankrupt,  it  is  ordered,  that  the  said do 

appear  at  this  court,  as  a  court  of  bankruptcy,  to  be  holden  at ,  in 

the  district  aforesaid,  on  the day  of ,  at  ....  o'clock  in  the 

noon,  and  show  cause,  if  any  there  be,  why  the  prayer  of  said 

petition  should  not  be  granted ;  and 

It  is  further  ordered  that  a  copy  of  said  petition,  together  with  a  writ  of 

subpcena,  be  served  on  said ,  by  delivering  the  same  to 

hini  personally  or  by  leaving  the  same  at  his  last  usual  place  of  abode  in 
said  district,  at  least  five  days  before  the  day  aforesaid. 

Witness  the  Honorable ,  judge  of  the  said  court,  and 

the  seal  thereof,  at ,  in  said  district,  on  the day  of 


(    Seal  ot.l  ' 

I  the  court  j  ChrJc. 

27.  This  form  is  archaic.    It  is  an  adapta-  or  the  general   orders.     It   is   now   rarely 

tion  from  Form  Xo.   57,  under  the  law  of  used.    Form  Xo.  5  is  enough.     Consult  Sec- 

1867,  and  does  not  fit  either  the  present  law  tion  Eighteen  of  this  work. 
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[Nos.  5j  G. 


Form  No.  5. 
Subpoena  to  Alleged  Bankniptss 

United  States  of  America, District  of 

To ,  in  said  district,  greeting: 

For  certain  causes  offered  before  the  district  court  of  the  United  States 

of  America  within  and  for  the district  of ,  as  a  court  of 

bankruptcy,  we  command  and  strictly  enjoin  you,  laying  all  other  matters 
aside  and  notwithstanding  any  excuse^  that  you  personally  appiear^  before 

our  said  district  court  to  be  holden  at ,  in  said  district,  on  the 

day  of ,  A.  D.  19 ... , to  answer**  to 

a  petition  filed  by in  our  said  court,  praying  that  you 

may  be  adjudged  a  bankrupt;  and  to  do  further  and  receive  that  which  our 
said  district  court  shall  consider  in  this  behalf.  And  thia  you  are  in  no  wise 
to  omit,  under  the  pains  and  penalties  of  what  may  befall  thereon. 

Witness  the  Honorable ,  judge  of  said  court,  and  the 

seal  thereof,  at .' . ,  this day  of ,  A.  D.  19 . . . 


C    Seal  of    ) 
I  the  court  I 


Clerk?' 


Form  No.  6. 
Denial  of  Bankruptcy.ss 

In  the  District  Court  of  the  United  States  for  the District  of. 


In  the  Matter  of 


^  In  Bankruptcy. 


At ,  in  said  district,  on  the day  of ,  A.  D.  19. . • 


88.  This  ifi  always  issued  and  is  tested  by 
the  clerk.  See  General  Order  III.  For 
method  of  service,  see  Section  Eighteen, 
ante,  and  note  that  the  time  within  which 
to  appear  has  been  shortened  by  the 
amendatory  act  of  1903,  as  has  the  time  for 
service  by  publication. 

29.  For  methods  of  appearance,  see  Sec- 
tion Eighteen. 

30.  For  the  memorandum  to  be  put  at  the 
bottom  of  this  subpcena,  see  Equity  Rule 


XII.  Consult  also  for  process  and  service. 
Equity  Rules  VII  to  XVT. 

31."  For  "Order  Directing  Service  by 
Publication,"  see  Form  No.  121;  for  "Gca- 
eral  Appearance,*'  see  Form  No.  122;  for 
"Appearance  by  Intervening  Creditor,"  sf* 
Form  No.  123;  and  for  other  forms  useful 
in  involuntary  proceedings,  see  "Supple- 
mentary Forms,"  post,  and  Hagar  and 
Alexander's  Bankruptcy  Forms. 

32.  Consult  for  available  defenses  to  a 


Xo.  7.] 


Oi?DEii  FOK  Jury  Trial. 
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And  now  the  said appears,  and  denies^  that  he  has 

committed  the  act  of  bankruptcy  set  forth  in  said  petition,  or  that  he  is 
insolvent,  and  avers  that  he  should  not  be  declared  bankrupt  for  any  cause 
in  said  petition  alleged ;  and  this  he  prays  may  be  inquired  of  by  the  court,^'* 
lar,  he  demands  that  the  same  may  be  inquired  of  by  a  jury.]^'* 

Subscribed  and  sworn  to  before  me,  this day  of ,  A.  D.  19 .  . 


^Official  character.^ 


Pona  Wo.  7.^ 


Order  fbr  Jury  TriaLsr 
In  the  District  Court  of  the  United  States  for  the District  of 


Ibt  the  Matter  of 


^In  Bankruptcy. 


At ,  in  said  district,  on  the day  of ,  A.  D.  19 . . , 

Upon  the  demand  in  writing  filed  by ,  alleged  to  be 

a  bankrupt,  that  the  fact  of  the  commission  by  him  of  an  act  of  bankruptcy, 
and  the  fact  of  his  insolvency  may  be  inquired  of  by  a  jury,  it  is  ordered, 
that  said  issue  be  submitted  to  a  jury.^ 


f    Seal  of    ) 
I  the  court  J 


Clerk, 


creditors'  petition,  Sections  Two,  Three, 
Foar,  Five  (if  against  a  partnership), 
Eighteen,  and  Fifty-nine;  for  time  to  file 
denial  (answer),  see  i  18-b,  as  amended  by 
the  act  of  1903.  See  also  Mather  v.  Coe, 
1  Am.  B.  R.  504,  92  Fed.  333. 

S3.  For  form  of  **  General  Answer,''  see 
Form  No.  127;  for  "Answer  Alleging  More 
than  Twelve  Creditors,"  see  Form  No.  128; 
and  for  other  useful  forms  in  involuntary 
cases,  see  "  Supplementary  Forms,"  post, 

84.  For  pleadings  in  equity,  see  Equity 
Rules  generally. 

85.  The  demand  for  a  jury  trial  is  often 
in  a  separate  paper;  see  Form  No.  126. 


86.  This  order  is  not  used  in  the  southern 
district  of  New  York. 

37.  This  follows  as  a  matter  of  course  the 
timely  filing  of  a  denial  in  the  shape  of 
Form  No.  6,  provided  the  denial  puts  at 
issue  either  insolvency  or  the  commission 
of  an  act  of  bankruptcy;  or,  if  such  an 
issue  is  made  by  an  answer  and  demand  of 
jury  trial  in  the  method  suggested  by 
Forms  Noe.  126  and  127. 

38.  For  practice  on  jury  trials  consult 
Section  Nineteen,  ante.  See  also  General 
Order  III.  For  costs  in  contested  adjudi- 
cations, see  General  Order  XXXIV. 


J 114  Offtcial  Forms.  [Xo.  8. 


Form  No.  8. 
Special  Warrant  to  Mar8hal.39 

In  the  District  Court  of  the  United  States  for  the District  of 


In  the  Matter  of 


>■  III  Bankruptcy. 


To  the  marshal  of  said  district  or  to  either  of  his  deputies,  greeting: 

Whereas  a  petition  for  adjudication  of  Tjankruptcy  was,  on  the  ....  day  of 

,  A.  D.  19 ,  filed  against ,  of  the  county 

of and  State  of ,  in  said  district,  and  said  petition  is 

still  pending;  and  whereas  it  satisfactorily  appears  that  said  has 

committed  an  act  of  bankruptcy  [or  has  neglected  or  is  neglecting,  or  is 
about  to  so  neglect  his  property  that  it  has  thereby  deteriorated  or  is  thereby 
deteriorating  or  is  about  thereby  to  deteriorate  in  value] ,  you  are  therefore 
authorized  and  required  to  seize  and  take  possession  of  all  the  estate,  real  and 

personal,  of  said ,  and  of  all  his  deeds,  books  of  account. 

and  papers,  and  to  hold  and  keep  the  same  safely  subject  to  the  further 
order  of  the  court. 

Witness  the  Honorable ,  judge  of  the  said  court  and 

the  seal  thereof,  at ,  in  said  district,  on  the of , 

A.  D.  19... 

J    Seal  of    I  » 

I  the  court.  ]  ClerJc, 

RETURN  BY  MARSHAL  THEBBON. 

By  virtue  of  the  within  warrant,  I  have  taken  possession  of  the  estate  of  the 

I  .  within-named and  of  all  his  deeds,  books  of  account, 

and  papers  which  have  come  to  my  knowledge. 


Marshal  [or  Deputy  Marslidl]. 

39.  This  form  is  somewhat  of  an  inherit-  erty  under  %   2(15).     See  the  appropriate 

ancc  from  the  law  of  1867.     It  is  useful  in  Sections  of  this  work;  also  General  Orders 

seizures  of   property   authorized   by   §§   3-e  III,   X,   XIX,   and   Equity   Rule  XV.    The 

and  69.    It  is  sujrgestive  when  a  receiver  is  oath  at  the  end  of  the  form  may  be  taken 

appointed  under  §2    (3)    and  /2fiven  powder  before  any  of  the  officers  mentioned  in  §20. 
to  take  possession  of  the  bankrupt's  prop- 


No.  9.  J 


Bond  of  Petitioning  Cijkditor. 


lllo 


Fees  and  Expenses, 


1 .  Service  of  warrant 

2.  Neceaaary  travel,  at  the  rate  of  siz  cents  a  mile  each  way. 


3.  Actual  expenses  in  custody  of  property  and  other  services,  as  follows. 


[Here  state  the  particulars.] 


Marshal  [or  Deputy  Marshal], 

District  of ,  A.  D.  19 .  . . 

Personally  appejired  before  me  the  said ,  and  made 

oath  that  the  above  expenses  returned  by  him  have  been  actually  incurred  and 
paid  by  him,  and  are  Just  and  reasonable. 


Referee  in  Bankruptcy. 


Form  No.  9. 


Bond  of  Petitioning  Creditor.40 

Know  all  men  by  these  presents :    That  we, ,  as  prin- 
cipal, and as  sureties,  are  held  and  firmly  bound  unto 

,  in  the  full  and  just  sum  of dollars,  to  be  paid 

to   the  •  said    •  •  •  ?  executors,   administrators,  or  assigns  to 

which  payment,  well  and  truly  to  be  made,  we  bind  ourselves,  our  heirs, 
executors,  and  administrators,  jointly  and  severally,  by  these  presents. 

Signed  and  sealed  this day  of ,  A.  D.  19 .  .  . 

The  condition  of  this  obligation  is  such  that  whereas  a  petition  in  bank- 
ruptcy has  been  iiled  in  the  district  court  of  the  United  States  for  the 

district  of against  the  said ,  and  the  said has  applied  to 

that  court  for  a  Warrant  to  the  marshal  of  said  district  directing  him  to  seize 

and  hold  the  property  of  said  ! ,  subject  to  the  further 

orders  of  said  district  court : 

Xow,  therefore,  if  such  a  warrant  shall  issue  for  the  seizure  of  said  prop- 
erty, and  if  the  said shall  indemnify  the  said 

for  such  damages  as  he  shall  sustain  in  the  event  such  seizure 


40.   This   bond   seems  to   eonform   to  the        in   seizures  under   §   3-e.     See  foot-note   to 
requirements  of  §  G9.     It  can  be  usod  also        Form  No.  8. 
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shall  prove  to  have  been  wrongfully  obtained,  then  the  above  obligation 
to  be  void ;  otherwise  to  remain  in  full  force  and  virtue. 
Sealed  and  delivered  in 

presence  of  —  [seal.] 

[seal.] 

[seal.] 

Approved  this day  of ,  A.  D.  19 . .  • 


District  Judge. 
Form  No.  10. 

Bond  to  MarshaMi 

Know  all  men  by  these  presients :    That  we, ,  as  prin- 
cipal, and ,  as  sureties,  are  held  and  firmly  bound  unto 

,  marshal  of  the  United  States  for  the district  of 

in  the  full  and  just  sum  of dollars,  to  be  paid  to  the  said 

,  his  executors,  administrators,  or  assigns,  to  which  pay- 
ment, well  and  truly  to  be  made,  we  bind  ourselves,  our  heirs,  executors,  and 
administrators,  jointly  and  severally,  by  these  presents. 

•Signed  and  sealed  this day  of ,  A.  D.  19 .  . . 

The  condition  of  this  obligation  is  such  that  whereas  a  petition  in  bank- 
ruptcy has  been  filed  in  the  district  court  of  the  United  States  for  the 

district  of ,  against  the  said ,  and  the  said  court 

has  issued  a  warrant  to  the  marshal  of  the  United  States  for  said  district, 

directing  him  to  seize  and  hold  property  of  the  said ? 

subject  to  the  further  order  of  the  court,  and  the  said  property  has  been 
seized  by  said  marshal  as  directed,  and  the  said  district  court,  upon  a  petition 

of  said ,  has  ordered  the  said  property  to  be  released  to 

him: 

Xow,  therefore,  if  the  said  property  shall  be  released  accordingly  to  the 

said ,  and  the  said ,  being  adjudged 

a  bankrupt,  shall  turn  over  said  property  or  pay  the  value  thereof  in  money 
to  the  trustee,  then  the  above  obligation  to  be  void;  otherwise  to  remain  in 
full  force  and  virtue. 

Sealed  and  delivered  in  the 

presence  of  —  [seal.] 

[seal.] 

[seal.] 

Approved  this day  of ,  A«  B.  19 .  .  . 


District  Judge. 

«1.  SvG   foot-notes   to   Forms  Xos.   8   and   9.     This  bond  seems  to  apply  only  to  f  69. 


Xo.   11.]  Debtor  Not  a  Bankrupt.  HIT 

Form  No.  11. 

Adjudication  that  Debtor  is  Not  Baiiknipt.42 

In  the  District  Court  of  the  United  States  for  the  ......  District  of 


In  the  Matter  op 


In  Bankruptcy. 


At ,  in  said  district,  on day  of ,  A.  D.  19 . . . , 

before  the  Honorable ,  judge  of  the district  of 


This  cause  came  on  to  be  heard  at ,  in  said  court,  upon  the 

petition  of that   be  adjudged  a  bankrupt  within  the 

true  intent  and  meaning  of  the  acts  of  Congress  relating  to  bankruptcy,  and 
[here  state  the  proceedings,  whether  there  was  no  opposition,  or,  if  opposed, 
state  what  proceedings  were  had.'\ 

And  thereupon,  and  upon  consideration  of  the  proofs  in  said  cause  [and 
the  arguments  of  counsel  thereon,  if  any]y  it  was  foimd  that  the  facts  set 
forth  in  said  petition  were  not  proved;  and  it  is  therefore  adjudged  that 

said   was  not  a  bankrupt,  and  that  said  petition  be  dismissed^ 

with  costs. 

Witness  the  Honorable •.,  judge  of  said  court,  and  the 

seal  thereof,  at ,  in  said  district,  on  the day  of > 

A.  D.  19... 


(    Seal  of    I  r^ 7 

I  t^e  co^^*-  5  Clerk. 

42.  This  form  is  the  converse  of  Form  No.  IV,    V,    VI,    VII,    XXXTV;    and    compare 

12.      See,   generally,   Sections  Two,   Three,  Equity  Rules  LXXXV  and  LXXXVI.     Nu- 

Four,    Five     (if    against    a    partnership),  merous  forms  in  point  by.  analogy  Will  be 

Eighteen,  and  Fifty-nine;   General  Orders  found  in  "Supplementary  Forms,"  post. 
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Form  Ko.  12. 
Adjudication  of  Bankrupt cy.^s 

In  the  District  Court  of  the  United  States  for  the  . 


District  of 


In  the  Matter  of 


>  In  Bankruptcy. 


Bankrupt    . 


At ,  in  said  district,  on  the day  of ,  A.  D.  19 . . ., 

before  the  Honorable ,  judge  of  said  court  in  bankruptcy, 

the  petition  of that*^ be  adjudged  a 

bankrupt,  within  the  true  intent  and  meaning  of  the  acts  of  Congress  relating 

to  bankruptcy,  having  been  heard  and  duly  considered,  the  said 

is  hereby  declared  and  adjudged  bankrupt  accordingly. 

Witness  the  Honorable ,  judge  of  said  court,  and  the 

seal  thereof,  at ,  in  said  district,  on  the  ......  day  of 

A.  D.  19 .  . . 


J    Seal 
J  the  cour 


oM  ^ 

^^^  ]  Cleric. 

Fdrin  ITo.  13. 

Appointment,  Oath,  and  Report  of  Appraisers.-^ 
In  the  District  Court  of  the  United  States  for  the District  of 


In  the  Matter  of 


>  In  Bankruptcy. 


Banhrupt    , 


.-/ 


It  is  ordered  that ,  of , , 

of ,  and ,  of ,  three  disinterested  per- 


43.  The  use  of  this  form  is  quite  uni- 
versal. When  the  adjudication  is  made  by 
the  referee  (§  38-a(l)),  it  should  follow 
the  framework  of  the  numerous  referee 
(rrdprs  ill  "  Supplementary  Forms."  post. 
note  thf»  absence  of  the  jud;xe  from  the  dis- 
trict or  tlie  division,  the  receipt  of  an  order 
of  reference  from  tlie  clerk  certifyiiijj  tliat 
fact  (§  IS-f-g;  Form  No.  15),  and  omit  the 


teste  clause,  but  otherwise  follow  the  abo^e 
phraseology.  See,  generally,  in  Sections 
Eighteen   and  Thirty-eight. 

43a.  Tf  the  adjudieatioif  is  of  a  partner- 
ship and  the  partners,  see  Section  Five, 
antr.  for  the  proper  words  here,  and  insert 
the  same  in  the  title. 

44.  S(e  Section  Seventy  and  compare 
General  Order  XVII. 


No.  13.] 


Appointment,  etc.,  of  Appraisers, 


1110 


t.'m 


sons,  be,  and  they  are  hereby,  ajppoirUed  appraisers  to  appraise  the  real  and 
personal  property  belonging  to  the  estate  of  the  said  bankrupt  set  out  in  the 
schedules  now  on  file  in  this  court,  and  report  their  appraisal  to  the  courts 
said  appraisal  to  be  made  as  soon  as  may  be,  and  the  appraisers  to  be  duly 
sworn. 

Witness  my  hand  this  ......  day  of ,  A.  D.  19 . . . 


Referee  in  Bankruptcy.^ 

District  of ,  ss. : 

Personally  appeared  the  within-named and  severally 

made  oath  that  they  will  fully  and  fairly  appraise  the  aforesaid  real  and 
personal  property  according  to  their  best  skill  and  judgment. 


Subscribed  and  sworn  to  before  me,  this 
19... 


day  of 


,  A.  D. 


[Official  character.'] 


We,  the  undersigned,  having  been  notified  that  we  were  appointed  to 
estimate  and  appraise  the  real  and  personal  property  aforesaid,  have  attended 
to  the  duties  assigned  us,  and  after  a  strict  examination  and  careful  inquiry, 
we  do  estimate  and  appraise  the  same  as  follows  :*• 


DoHars. 

Cents. 

In  witness  whereof  we  hereunto  set  our  hands,  at 
day  of ,  A*  D.  19 . . . 


,  this 


45.  Tbe  appraisers  can  be  sworn  in  before 
any  officer  mentioned  in  §  20. 

46.  The  schedule  here  is  much  too  short. 
It  is  thought  that  there  should  be  at  least 
two  schedules,  one  for  real  estate  and  the 
other  for  personal  property,  and  that  the 
appraisers  should  set  out  the  various  items 
with  much  of  the  particularity  required  of 


a  bankrupt  (§  7[8]).  A  statement  of  the 
basis  of  valuation,  as  "  at  cost,"  or  "25% 
off  cost,"  and  of  the  incumbrancer,  if  any, 
will  also  prove  valuable  to  the  officers  and 
the  creditors.  At  the  end  of  the  schedules 
there  should  also  be  a  "  summary  state- 
ment." 


1120  Official  Fobms.  [No.  14, 

Form  No.  14. 
Or^r  of  Refereiice.47 

In  the  District  Court  of  the  United  States  for  the District  of 


In  the  Matteb-  of 


Banhrupl    . 


In  Bankruptcy. 


Whereas ,  of ,  in  the  county  of and 

district  aforesaid,  on  the day  of ,  A.  D.  19 .  . . ,  was  duly 

adjudged  a  bankrupt  upon  a  petition  filed  in  this  court  by  [or^  against]  him 

on  the day  of ,  A.  D.  19. . .,  according  to  the  provisions 

of  the  acts  of  Congress  relating  to  bankruptcy. 

It  ifi  thereupon  ordered,  that  said  matter  be  referred  to , 

one  of  the  referees  in  bankruptcy  of  this  court,  to  take  such  further  pro- 
ceedings therein  as  are  required  by  said  acts;  and. that  the  said  

.  i shall  attend  before  said  referee  on  the  ......  day  of  

at ,  and  thenceforth  ^hall  i»ubmit  to  siiich  ordearsas  may  be  made  bv 

said  referee  or  by  this  court  relating  to  said bankruptcy. 

Witness  the  Honorable ,  judge  of  the  said  court,  and 

the  seal  thereof,  at in  said  district,  on  the day  of > 

A.  D.  19... 


I    Seal  of    )  » 

I  the  court.  5  Clerk. 

47.  This  order  is  discussed  in  the  text.       See    Sections    Eighteen    and    Twenty-two. 
Consult  also  General  Order  XII. 


Xos,  16,  16,]  Order  of  Eefbrence;  Oath  of  Referee.        1121 


Vonb  Ko.  15. 

Order  of  Refer«Bf  e  S&  Jisdce^i  Absence-^s 

In  the  District  Court  of  the  United  States  for  the District  of  • .  •  # . . 


V 


Iir  TBE  Matter  of 


*"Tn  Bankniptc^r. 


Whereas  on  the  .......  djLj  of .,  A.  D.  19^ , .,  a  pe;tition  was 

filed  to  have ,  of ,  in  the  county  of 

and  district  aforesaid,  adjudged  a  bankrupt  according  to  the  provisions  of  the 
acts  of  Congress  relating  to  bankruptcy ;  and  whereas  the  judge  of  said  court 
was  absent  from  said  district  at  the  time  of  filing  said  petition  {or,  in  case 
of  involuntary  bankruptcy,  on  the  next  day  after  the  last  day  on  which 
pleadings  ;might  have  been  filed,  and  none  have  been  filed  by  the  bankrupt  or 
any  of  his  creditors],. it  is  thereupon  ordered  that  the  said  matter  be  referred 

u> ,  9ne  of  the  referees  in  bankruptcy  of  this  court,  to 

consider  said  petition  and  take  such  proceedings  therein  as  are  required  by 

said  acts;  and  that  the  said shall  attend  before  said 

referee  on  the day  of ,  A.  D.  19. . ,  at  .,...•.. 

Witness  my  hand  and  the  seal  of  the  said  court,  at ,  in  said 

district,  on  the day  of ,  A.  D.  19 .  • . 

f   Seal  of  I  9 

I  the  court.  J  Clerk. 

Form  No.  16. 
Referee's  Oath  of  Office.40 

I, ,  do  solemnly  swear  that  I  will  administer  justice 

without  respect  to  persons,  and  do  equal  right  to  the  poor  and  to  the  rich, 
and  that  I  will  faithfully  and  Impartially  discharge  and  perform  all  the 
duties  incumbent  on  me  as  referee  in  bankruptcy,  according  to  the  best  of 
my  abilities  and  understanding,  agreeably  to  the  Constitution  and  laws  of  the 
United  States.  So  help  me  God. 

Subscribed  and  sworn  to  before  me,  this day  of ,  A.  D. 

19... 


District  Judge, 

48.  See  foot-notes  to  Form  No.  12. 

49.  See  Section  Thirty-six.    This  oath  can  be   taken  before   anv   officer   mentioned   in 
§20.  "  . 

71 


11^2  Official  FoBMB.^  [No.  17. 


Form  Ifoi  17. 

B«9d  of  Sef»fM.so 

Know  all  men  by  these  presents :     That  we,    of 

,  as  principal,  and .~r/.~  of 

and of ,  as  sureties,  are 

held  and  firmly  bound  to  the  United  States  of  America  in  the  sum  of 

dollars,  lawful  money  of  the  United  States,  to  be  paid  to  the  said  United 
States,  for  the  payment  of  which, .w^U. and  truly  to  be  made,,  we  bind  our- 
selves, our  heirs,  executors,  anc^  administrators,  jointly  and  severally,  by  these 
presents.  ! 

Signed  and  sealed  this  . . ... . .  day 'of ,  A.  D,  19. . . 

The  Condition  of  this  obligation  ii^  sUbh  that  ^^hereks  the  said 

has  b^en  on  the day  of  .;  .'.■...;;  A.  D*.  19  .*  .* . ,   appointed  by  the 

Honorable ,  judge  of  the  district  court  of  the  United  States 

for  the district  of ^  a  teferee  in"  bankruptcy  in  and  for 

the  county  of ,  in  said  district,  under  the  acts  of  Congress  relating 

to  bankruptcy:  >  . 

K'bw,  therefore,  if  the  said . .  shall  well  and  faithfully  dis- 
charge and  perform  all  the  duties  pertaining  to  fhe  said  office  of  referee 
in  bankruptcy,  then  this  obligation  to  be  void;  othertvise  to  "remain  in  M 
force  and  virtue.  * 

Signed  and  sealed 
in  the  presence  of  — 

...•"...•...; [l.  s.] 

• [l.  s.] 

Approved  this day  of ,  A".  D.  19 . . . 


<:    ■* 


District  Judge. 

60.  This  bond  is  required  by  §  50. 


No.  18.] 


Notice  of  Meeting  of  Creditors. 
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Form  Ho.  18. 


notice  of  Fiist  HeeUng  of  €ieffitorsJ5i 


In  the  District  Court  of  the  United  States  for  the District  of  . . 


In  the  Matter  of 


Bankrupt  . 


^  In  Bankruptcy. 


To  t4ie  CPed4ter»  <rf  .....:.. . ,  of :  s .  . ,  in  the  county  of 

,  and  district  aforesaid,  a  bankrupt'. 

Notice  is  iiereby  giYen  that  on  the-  . . .  .day  of  ...;....  ^  A.  D!  19 ;  . . , 

the  -aatd- was  duly  adj-adicated  |3ankrupt;  and  that  the 

first  meeting  of  his  creditors  will  be  held  at i  .  in  .  .^.  ^ . . . ; ,  on  the 

I  day  oT  .  .' ,  A.  D.  i9 .  .  . ,  at  ....  o'clock  in  the  .*....  noon, 

at  which  time  the  said  creditors  may  attend,  prove  their  claims,  appoint 
a  trustee,  examiile  the  bankrupt,  and  transact  such*  other  business  as  may 
properly  come  before  said  meeting. 


Referee  in  Bankruptcy, 


,  j.t/  •  •  • 


51.  The  uae  of  this  form  is  quite  uni- 
versal. With'  some  changes  it  can  be 
adapted  to  fit  all  of  the  notices  given  by 
the  referee,  and  not  by  the  clerk.  See 
Forms  No.  176,  177,  178,  in  "Supple- 
mentary Forms/'  post.    For  proofs  of  mail- 


ing and  of  publication,  see  Forms  Xos.  179, 
180.  For  notices  given  by  the  clerk  in  the 
form  of  orders  to  shqw  cause,  see  Forms 
Nos.  96,  108,  138.  Consult,  also  Section 
Fifty-<eight,  genexally»  and  General  Order 
XXI   (2). 
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Official  Fobmb. 


[No.  19. 


Farm  Xo«  19* 


LiBt  of  Debts  Pi^ed  At  First  Xeeti&g;&2 
In  the  District  Court  of  the  United  States  for  the District  of 


In  the  Matteb  of 


y  In  Bankruptcy. 


Bankrupt  . 


At ,  in  said  district,  on  the day  of •.  ♦ .,  A.  D.  19. . ., 

before ,  referee  in  bankruptcy. 

The  following  is  a  list  of  creditors  who  have  this  day  proved  their  debts: 


Names  of  creditors. 

» 

• 

Reddenoe. 

I>ebta  proTed. 

• 

DoUb. 

Cte. 

Referee  in  Bankruptcy. 


5^  This  form  is  archaic.  It  does  not  fit 
the  present  law  or  practice,  and  is  rarely, 
if  ever,  used.  See  General  Order  XXIV, 
which  is  also  practically  a  dead  letter,  and 


Sections  Thirty-nine  and  Fifty-seven  of  this 
work.  The  referees  keep  a  list  in  their 
claim  book  and  transmit  dividend  lists  to 
the  trustee. 


Xo.  20.]  General  Letter  of  Attorney.  1125 

Form  No.  20. 

General  Letter  of  Attorney  in  Fact  when  Creditor  is  not  Represented  by  Attorney  at  Law.ss 
In  the  District  Court  of  the  United  States  for  the District  of 


In  the  Matter  of 


>»ln  Bankruptcy. 


Bankrupt  . 


( 

I 


To 


I,   ,  of   ,  in  the  county  of and 

State  of I . .,  do  hereby  authorize  you,  or  any  one. of  you,  to  attend:  the 

meeting  or  meetings  of  creditors  of  the  bankrupt  aforesaid  at  a  court  of 
bankruptcy,  wherever  advertised  or  directed  to  be  holden,  on  the  day  and  at 
.the  hour  appointed  and  "notified  by  said  court  in  said  matter,  or  at  such 
other  place, and  tin^e  as.  may  be  appointed  by  the  eoixH  for  holding  suoh 
meeting  or  meetings,  oif  at  which  such  meeting  or  moetingSj.or  any  adjourn- 
ment or  adjournments  thereof  may  be  held,  and  then  and  theie  from  time 
to  time,  and  as  often  as  there  may  be  occasion,  for  me  and  in  my  name  to 
vote  for  or  against  any  proposal  or  resolution  that  may  be  then  submitted 
under, the  acts  of  Congress  relating  to  bankrujptcy;  and  in  the  choice  of 
trustee  or  trustees  of  the  estate  of  the  said  bankrupt,  and  for  me  to  assent  to 
such  appointment  of  trustee ;  and  with  like  powers  to  attend  and  vote  at  any 
other  meeting  or  meetings  of  creditors,  or  sitting  or  sittings  of  the  court, 
which  may  be  held  therein  for  any  of  the  purposes  aforesaid ;  also  to  accept 
any  composition  proposed  by  said  bankrupt  in  satisfaction  of  his  debts,  and 
to  receive  payment  of  dividends  and  of  money  due  me  under  any  compo- 
sition, and  for  any  other  purpose  in  my  interest  whatsoever,  with  full  power 
of  substitution. 

In  witness  whereof  I  have  hereunto  signed  my  name  and  affixed  my  seal 
the day  of ,  A.  D.  19 .  . . 

,  [i-  s.] 

Signed,  sealed,  and  delivered  in  presence  of  — 


Acknowledged  before  me,  this day  of ,  A.  D.  19.  . . 


l^Official  character.] 

58.  See  88  1  (9),  57,  and  General  Orders  attorney  in  law  representing  a  creditor  in 
IV  and  XXI  (5).  Consult  also  discussion  a  bankruptcy  proceeding,  in  Section  Fifty- 
of  the  necessity  of  power  of  attorney  to  an       six,  ante. 


1126  Official  Fokms.  [Xo.  21. 

Form  No.  21. 

Special  Letter  of  Attorney  in  FactM 


In  the  Matter  of 


y  In  Bankruptcy. 


.Bankrupt  . 


To 


I  hereby  authorize  you,  or  any  one  of  you,  to  attend  the  meeting  of  cred- 
itors in  this  matter,  advertised  or  directed  to  be  holden  at ,  on  the 

day  of ,  before ,  or  any  adjournment  thereof, 

and  then  and  there for and  in name  to  vote 

for  or  against  any  proposal  or  resolution  that  may  be  lawfully  made  or  passed 
at  such  meeting  or  adjourned  meeting,  and  in  the  choice  of  trustee  or 
trustees  of  the  estate  of  the  said  bankrupt. 

,  [l"S.] 

In  witness  whereof  I  have  hereunto  signed  my  name  and  affixed  my  seal 

the day  of ,  A.  D.  19 .  .  . 

Signed,  sealed,  and  delivered  in  presence  of  — 


Acknowledged  before  me,  this day  of ,  A.  D.  19. . . 


lOfficial  character,] 

64.  See  foot-note  to  Form  No.  20.     This  form  ia  for  use  when  the  attorney  is  not 
given  general  authority.    It  is  rarely  used. 


Xo.  22.1 


Appointment  OF  TiirsTEE  by  Creditors. 


1127 


Form  No.  22. 


Appointment  of  Trustee  by  CTeditor8.05 


In  the  District  Court  of  the  United  States  for.  the  . . .  ^ . .  DiBtrict.ol^.-. . 


T"N 


In  THE  Matter  of 


Bankrupt  . 


■*MM 


'   >     ■■  J 


>.  In  Bankruptcy. 


At ,  in  said  district,  on  the day  of  ...-,•••  ^  A.  D.  19 ... , 

before  ., .,  referee  in  bankruptcy. 

This  being  the  day  appointed  by  the  court  for  the  first  meeting  of  cred- 
itors in  the  above  bankruptcy,  and  of  which  due  notice  has  been  given  in  the 
[here  insert  the  names  of  the  newspapers  in  which  notice  was  published]  ^ 
we,  whose  names  are  hereunder  written,  being  the  majority  in  number  and  in 
amount  of  claims  of  the  creditors  of  the  said  bankrupt,  whose  claims  have 
been   allowed,  and  who  are  present  at  this  meeting,  do  hereby  appoint 

,  of ,  in  the  county  of and  State  of 

,  to  be  the  trustee . .  of  the  said  bankrupt's  estate  and  effects. 


Ordered,  that  the  above  appointment  of  trustee . .  be,  and  the  same  is  hereby 
approved.«^ 


Referee  in  Bankruptcy. 


55.  Cross-references:  For  who  appoints 
trustees,  §§2  (17),  44;  for  qualifications 
of  trustees,  §45;  for  meetings  of  creditors^ 
§  55;  for  who  may  vote  at  such  meetings, 
I  56;  for  notices  of  nieetings  of  creditors, 
$  58-a-b.  See  also  General  Orders  XIJI, 
XIV,  XV. 

56.  This  form  is  also  somewhat  archaic. 
It  is  not  often  used.     Referees  having  the 


right  to  approve  or  disapprove  the  choice 
of  creditors  (Grcneral  Order  XIII),  a  brief 
order  of  approval  and  fixing  the  bond,  but 
without  requiring  the  signatures  of  cred- 
itors, is  suggested  as  a  substitute.  See 
Form  No.  160.  For  order  dispensing  with 
the  appointment  of  trustee  (deneral  Order 
XV),  see  Form  No.  2T  and  compare  Form 
No.  77. 
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Official  Fobms. 


[Nos.  23,  24. 


Form  No.  23L 
Appointment  of  Trustee  by  Kef  eree.57 

In  the  District  Court  of  the  United  States  for  the 


District  of 


In  the  Matteb  of 


Bankrupt  . 


^In  Bankruptcy. 


At ,  in  said  district,  on  the tlay  ^ .-.,  A.  D.- 10. . ., 

before ,  referee  in  bimkruptey. 

This  'being  the  day  appointed  by  the  court  for  the  first  meeting  of  creditors 
under  the  said  bankruptcy,  and  of  which  due  notice  has  been  given  in  the 
[here  insert  the  nximes  of  the  newspapers  in  which  notice  was  published]  I, 
the  undersigned  referee  of  the  said  court  in  bankruptcy,  sat  at  the  time  and 
place  above  mentioned,  pursuant  to  such  notice,  to  take  the  proof  of  debts  and 
for  the  choice,  of  trustee  under  the  said  bankruptcy ;  and  I  do  hereby  certify 
that  the  creditors  whose  claims  had  been  allowed  and  were  present,  or  duly 
represented,  failed  to  make  choice  of  a  trustee  of  said  bankrupt's  estate. 

and  therefore  I  do  hereby  appoint ,  of ,  in  the 

county  of and  State  of ,  as  trustee  of  the  same. 


Referee  in  Bankruptcy* 


Form  No.  24. 


Notice  to  Trustee  of  His  Appointment^^ 
In  the  District  Court  of  the  United  States  for  the District  of 


In  the  Matter  of 


>*Ia  Bankruptcy. 


Bankrupt  , 


To 


district  foresaid: 


,  of ,  in  the  county  of 


,  and 


57.  See  foot-note  to  Form  Xo.  22.  Form 
No.  160  can  easily  be  adapted  to  fit  the 
facts  outlined  above. 


68.  This  form  seems  to  be  required  by 
General  Order  XVI.  It  is,  however,  little 
used.    As  to  the  trustee's  bond,  see  {  50. 


Xo.  25.]  Bond  of  TRrsTEE.  1129 

I  hereby  notify  you  that  you  were  duly  appointed  trustee  [or  one  of  the 
trustees]  of  the  estate  of  the  above-named  bankrupt  at  the  first  meeting  of  the 

creditors,  on  the day  of ,  A.  D.  19 .  . .  and  I  have  approved 

said  appointment.     The  penal  srum  of  your  bond  as  such  trustee  has  been 

fixed  at dollars.    You  are  required  to  notify  me  forthwith  of  your 

acceptance  or  rejection  of  the  trust. 

Dated  at the day  of ,  A.  D.  19 . . . 


Referee  in  Bankruptcy* 

Form  No.  26. 

Bond  of  Tru8tee.<» 

Know  all  men  by  these  presents :  That  we, ,  of > 

as  principal,  and ,  of  ....... ,  and y 

of ,  as  sureties,  are  held  and  firmly  boimd  unto  the  United  States 

of  America  in  the  sum  of dollars,  in  lawful  money  of  the  United 

States,  to  be  paid  to  the  said  United  States,  for  which  payment,  well  and 
truly  to  be  made,  we  bind  ourselves  and  our  heirs,  executors,  and  adminisr 
trators,  jointly  and  severally,  by  these  presents. 

Signed  and  sealed  this day  of ,  A.  D.  19 .  • . 

The  condition  of  this  obligation  is  such,  that  whereas  the  above-named 

was,  on  the day  of ,  A.  D.  19 ... , 

appointed  trustee  in  the  case  pending  in  bankruptcy  in  said  court,  wherein 

is  the  bankrupt,  and  he,  the  said ^ 

has  accepted  said  trust  with  all  the  duties  and  obligations  pertaining  there- 
unto : 

Xow,  therefore,  if  the  said ,  trustee  as  aforesaid,  shall 

obey  such  orders  as  said  court  may  make  in  relation  to  said  trust,  and  shall 
faithfully  and  truly  account  for  all  the  moneys,  assets,  and  effects  of  the 
estate  of  said  bankrupt  which  shall  come  into  his  hands  and  possession,  and 
shall  in  all  respects  faithfully  perform  all  his  official  duties  as  said  trustee, 
then  this  obligation  to  be  void ;  otherwise,  to  remain  in  full  force  and  virtue. 

Signed  and  sealed  in 

presence  of  — ,  [seal.] 

,  [seal.] 

,  [seal.] 

59.  The  court  must  "  receive  *'  evidence  of  done  by  adding  an  affidavit  as  to  property 
the  actual  value  of  the  securities.  Where  to  the  bond.  Thus  see  Form  No.  167,  posU 
they  are  natural  persons  this  can  best  l)e 
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Official  Forms. 


[Xo3.  26,  27. 


at 


Form  ITo.  26. 

Order  Approvixig  Trustee's  Bond.^ 

At  a  court  of  bankruptcy,  held  in  and  for  the District  of 

, ,  this day  of ,  19 . ,  • 


Before ,  referee  iu  bankruptcy,  in  the  District  Court 

of  the  United  States  for  the District  of 


In  the  Matter  of 


>-  In  Bankruptcy. 


Bankrupt  . 


It  appearing  to  the  court ,  of ,  and  in  said 

district,  has  been  duly  appointed  trustee  of  the  estate  of  the  above-named 
bankrupt,  and  has  given  a  bond  with  sureties  for  the  faithful  performance 
of  his  official  duties,  in  the  amount  fixed  by  the  creditors  [or  by  order  of 

the  court] ,  to  wit,  in  the  sum  of dollars,  it  is  ordered  that  the  said 

bond  be,  and  the  same  is  hereby,  approved. 


Referee  in  Bankruptcy. 


Form  No.  27. 


Order  that  No  Trustee  be  Appoiiited.6i 
In  the  District  Court  of  the  United  States  for  the District  of 


In  the  Matter  of 


>.  In  Bankruptcy. 


Banhrupt  . 


It  appearing  that  the  schedule  of  the  bankrupt  discloses  no  assets,  and 
tliat  no  creditor  has  appeared  at  the  first  meeting,  and  that  the  appointuiei  t 


60.  This  order  is  not  so  phrased  as  to 
give  certain  important  facts  wIumi  r"cord('tl 
in  a  record  office  (§  21-e).  Hence  Form 
Ko.  168.  pofii.  See  also  Sections  Twenty- 
one  and  Fifty  of  this  work. 


61.  See  General  Order  XV  and  foot-not^?*. 
Consult  also  Sections  Six  and  Fortv-M'\en. 
If  this  form  is  used  it  may,  perhaps.  '* 
sui)plemented  as  to  tlie  bankrupt's  exempt 
property  by  Form  No.  109, 


:N'o.  28.] 


Order  for  Examination  of  Bankrupt. 
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of  a  trustee  of  the  bankrupt's  estate  is  not  now  desirable,  it  is  hereby  ordered 
that,  until  further  order  of  the  court,  no  trustee  be  appointed  and  no  other 
meeting  of  the  creditors  be  called. 


Referee  in  Bankruptcy. 


Form  Ko.  28. 


Order  for  EzAminatioii  of  BAiikrapt62 
In  the  District  Court  of  the  United  States  for  the District  of 


In  the  Matter  of 


Bankrupt  . 


>.  In  Bankruptcy. 


At ,  on  the day  of .,  A.  D.  19 . . . 

Upon  the  application  of ,  trustee  of  said  bankrupt  [or 

creditor  of  said  bankrupt],  it  is  ordered  that  said  bankrupt  attend  before 

,  one  of  the  referees  in  bankruptcy  of  this  eour-t,  at 

on  the day  of ,  at o'clock  ift  the 

noon,  to  submit  to  examination  under  the  acts  of  Congress  relating  to  bank- 
ruptcy, and  that  a  copy  of  this  order  be  delivered  to  him,  the  said  bankrupt, 
forthwith. 


Referee  in  Bankruptcy. 


62.  See  Sections  Seven  and  Twenty-one, 
also  Section  Twelve.  Compare  General 
Order  XII  (1).  This  form  is  rarely  used; 
the    bankrupt    appears    without    a    formal 


order  and  is  examined  at  the  first  meetir.;r 
of  creditors  or  adjournments  thereof. 
Where  the  testimonv  of  one  not  the  bank- 
nipt  is  desired  Form  No.  30  is  used. 
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[Xos.  25,  30. 


Form  No.  29. 

Examination  of  Bankrupt  or  Witness.  68 

In  the  District  Court  of  the  United  States  for  the 


District  of 


In  the  Matteb  of 


>-In  Bankruptcy. 


Bankrupt  • 


At ,  in  said  district,  on  the day  of ,  A,  D.  19. .,. 

before ,  one  of  the  referees  in  bankruptcy  of  said  court, 

,  of ,  in  the  county  of ,  and  State  of 

,  being  duly  sworn  and  examined  at  the  time  and  place  above 

mentioned,  upon  his  oath  says:  \_Here  insert  substance  of  examination  of 
party.] 


•  • « 


•     *  t     m     » 


Referee  in  BarJcruptcy. 


Form  No.  30. 
Summons  to  WitP^^"^ 


To : 

Whereas ,  of ,  m  the  county  of y 

and  State  of ,  has  been  duly  adjudged  bankrupt,  and  the  proceed- 
ing in  bankruptcy  is  pending  in  the  district  court  of  the  United  States 
for  the district  of 

These  are  to  require  you,  to  whom  this  summons  is  directed,  personally 
to  be  and  appear  before ,  one  of  the  referees  in  bank- 
ruptcy of  the  said  court,  at ,  on  the   ....   day  of ,  at 

. .  .  o'clock  in  the noon,  then  and  there  to  be  examined  in  relation 

to  said  bankruptcy. 

Witness  the  Honorable ,  judge  of  said  court,  and  the  seal  thereof 

at ,  this day  of ,  A.  D.  19 . . . 


63.  This  is  archaic.  The  bankrupt  or  the 
"witness  is  sworn  and  his  examination  taken 
down  by  a  stenographer  and  transcribed, 
and  the  testimony,  after  being  read  over 
and  signed,  is  made  a  part  of  the  referee's 
record-book.  Consult  General  Order  XXII; 
also  §§  7(9),  21,  38-a(2),  41-a. 

64.  Cross-references:       To      the      law, 


Clerh 

7(9),  21,  52-b;  to  the  general  order). 
Ill,  XXII ;  to  the  forms.  No.  28.  See  aUo» 
for  designation  of  persons  other  than  the 
marshal  to  serve  subpcenas.  £k]uity  Rule 
XV,  though  the  phrasing  of  the  Betum, 
supra,  seems  to  indicate  that  any  person 
may  serve  a  subpoena  without  specific  design 
nation. 


Xo-  31.] 


Proof  of  Unsecured  Debt. 
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Keturn  of  Summons  to  Witness, 
la  the  District  Court  of  the  United  States  for  the District  of 


In  the  Matter  of 


>.  In  Bankruptcy. 


Bankrupt  . 


On  this 


of 


day  of ,  A,  D.  19 . . . ,  before  me  came 

,  in  the  county  of and  State  of  . 


and  makes  oath,  and  says  that  he  did,  on ,  the day  of , 

A.  D.  19 ... ,  personally  servo ,  of   ,  in  the 

county  of and  State  of ,  with  a  true  copy  of  the  summons 

hereto  annexed,  by  delivering  the  same  to  him ;  and  he  further  makes  oath 
and  says  that  he  is  not  interested  in  the  proceeding  in  bankruptcy  named  in 
said  summons. 


Subscribed  and  sworn  to  before  me,  this day  of ,  A.  D. 

19... 


Form  No.  31. 


Proof  of  Unsecared  Debt66 


In  the  District  Court  of  the  United  States  for  the District  of 


In  the  Matter  of 


>-  In  Bankruptcy. 


Bankrupt  . 


At    ,    in   said   district   of    ,   on   the    day   of 

,  A.  D.  19 ... ,  came ,   ,  of ,  in  the 

county  of    ,  in  said  district  of    ,  and  made  oath,  and 


•6.  Consult  Section  Fifty-seven.  See  also 
General  Order  XXT.  If  this  form  does 
not  fit  the  latter  special  clauses  must 
usually  be  added.    Thus  (1)   that  no  note 


is  held  to  or  judgment  entered  on  the  debt, 
and  (2)  concernin^r  the  average  due  date 
on  an  account  maturing  at  different  times, 
and    (3)    if  on   open   account,   when   such 
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Official  Fo&ms. 


[Xo.  32. 


says  that  ,  the  person  by  [or  against]  whom  a  peti- 
tion for  adjudication  of  bankruptcy  has  been  filed,  was  at  and  before  the 
filing  of  said   petition,   and  still  is,  justly   and  truly   indebted  to  said 

deponent  in  the  sum  of ^  . .   dollars;  that  the  consideration  of  ^id 

debt  is  as  follows :    


that  no  part  of  said  debt  has  been  paid  [except 


that  there  are  no  set-offs  or  counterclaims  to  the  same  [except 


]; 


.•......-..-.-----.-.-....7;.]; 

and  that  deponent  has  not,  nor  has  ^ixy  person  by  his  order,  or  to  his  knowl- 
edge or  belief,  for  his  use,  had  or  received  any  manner  of  security  for  said 
debt  whatever. 


Subscribed  and  sworn  to  before  me,  this 
19... 


Creditor, 


day  of ,  A.  D. 


60 


[^Official  character,] 


Form  ITo.  32. 
Proof  of  Secured  Debt^? 
In  the  District  Court  of  the  United  States  for  the District  of 


In  the  Matter  of 


>  In  Bankruptcy. 


Bankrupt  . 


At ,  in  said  district  of 

A.  D.  19.  .  .,  came 

,  in  said  district  of    . 


,  on  the day  of j 

of ,  in  the  county  of 

and  made  oath,  and  says  that 


account  hecame   or   will   become   due,   and 
(4)   if  by  a  corporation   (see  Form  No.  33) 

why  the  claim  is  not  verified  bv  its  treas- 

»  »■ 

urer,  and  (5)  if  the  claim  has  been  assigned 
after  the  bankruptcy,  certain"  other  allepa- 
i'wuH  as  to  the  assijrnment.  For  these  spe- 
cial clauses  see  Form  No.  170. 


66.  This  can  be  sworn  to  before  person^ 
"  authorized  to  administer  oaths  in  pro- 
ceedings before  the  courts  of  the  Vr\M 
States,  or  under  the  laws  of  the  SUt<^ 
where  the  same  are  to  be  taken."    See  §  20. 

67.  See  foot-notes  to  Form  31, 


K^o.  33.] 


Proof  of  Debt  Due  Cokporation. 
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,  the  person  by  [or  against]  whom  a  petition  for  adjudi- 
cation of  bankruptcy  has  been  filed,  was  at  and  before  the  filing  of  said 
petition,  and  etill  is,  justly  and  truly  indebted  to  said  deponent,  in  the 

sum,  of dollars ;  that  the  consideration  of  said  debt  is  as  follows 

.' ;  that  no  part  of  said  debt  has  been  paid 

[except ]  ;  that  there  are  no  set-offs  or  counterclaims  to  the 

same  [except ]  ;  and  that  the  only  securities  held  by  this 

deponent  for  said  debt  are  the  following : 


Creditor. 

Subscribed  and  sworn  to  before  me,  this day  of ,  A.  D. 

19... 


[Official  character,'] 


Form  No.  33. 


Proof  of  Debt  Due  Corporation.68 
In  the  District  Court  of  the  United  States  for  the District  of 


"V 


IiT  THE  Matter  of 


t 


Bankrupt  . 


>-  In  Bankruptcy. 


At ,  in  said  district  of ,  on  the day  of , 

A.  D.   19.  .  .,  came ......  of ,  in  the   county  of 

,  and  State  of ,  and  made  oath,  and  says  that  he  is 

of  the ,  a  corporation  incorporated  by  and  under  the  laws  of  the 

State  of  . ,  and  carrying  on  business  at ,  in  the  county  of 

and  State  of ,  and  that  he  is  duly  authorized  to  make 


68.  See  foot-notes  to  Form  31. 

Proof  by  corporation  should  be  made  by 
treasurer.  May  be  made  through  its  agent 
or  attorney  when  sufficient  reason  is  shown 
why  it  is  not  made  by  treasurer,  or  if  it 
has  none,  bv  the  officer  whose  duties  most 
nearly  correspond  to  those  of  treasurer  as 
provided  by  General  Order  No.  XXI.  Mat- 
ter of  Reboulin  Fils  Co.   (D.  C,  N.  J.),  10 


Am.  B.  R.  215,  —  Fed.  — .  When  proof 
is  not  made  bv  the  treasurer  insert  *  the 
following  clause:  "That  the  reason  this 
proof  is  not  made  by  the  treasurer  is  that 
etc.  [stating  reason],  and  that 
deponent  is  an  officer  of  such  corporation 
wliose  duties  most  nearly  correspond  to 
those  of  treasurer." 


1136  Official  Forms.  [Xo.  34. 


this  proof,  and  says  that  the  said ,  the  person  by  [or 

against]  whom  a  petition  for  adjudication  of  bankruptcy  has  been  filed, 
was  at  and  before  the  filing  of  the  said  petition,  and  still  is  justly  and  truly 
indebted  to  said  corporation  in  the  sum  of dollars ;  that  the  con- 
sideration of  said  debt  is  as  follows : 

• 

'•• • ' ...., 

that  no  part  of  said  debt  has  been  paid  [except ] ; 

that  there  are  no  set-offs  or  counterclaims  to  the  same  [except 

]  ;  and  that  said  corporation  has  not,  nor  has  any  person  by  its 

order,  or  to  the  knowledge  or  belief  of  said  deponent,  for  its  use,  had  or 
received  any  manner  of  security  for  said  debt  whatever. 


of  said  Corporation, 


Subscribed  and  sworn  to  before  me,  this day  of ,  A.  D. 

19... 


^Official  character.] 

Form  No.  34. 
Proof  of  Debt  by  Partnership.eo 
In  the  District  Court  of  the  United  States  for  the District  of  .... 


In  the  Matter  of 


>.  In  Bankruptcy. 


Bankrupt  , 


At ,  in  said  district  of ,  on  the day  of  ....... ., 

A.  D.  19 ... ,  came   ,  of   ,  in  the  county  of 

,  in  said  district  of ,  and  made  oath,  and  says  that  he  is 

one  of  the  firm  of ,  consisting  of  himself  and 

,  of ,  in  the  county  of and  State  of ; 

that  the  said .  . ,  the  person  by  [or  against]  whom  a  peti- 
tion for  adjudication  of  bankiniptcy  has  been  filed,  was  at  and  before  the 
filing  of  said  petition,  and  still  is,  justly  and  truly  indebted  to  this  deponent's 
said  firm  in  the  sum  of dollars ;  that  the  consideration  of  said 

69.  See  foot-notes  to  Form  No.  31. 


/ 


No,  35.]             Proof  of  Debt  by  Agent  or  Attorney. 

113' 

debt  is  as  fallows : 

• 

that  no  part  of  said  debt  has  been  paid  [except ] ; 

that  there  are  no  set-offs  or  counterclaims  to  the  aaxEie  [except 

» •  •  - }  9  A^d  ^^  deponent  has  not,  nor  has  his  said  firm,  nor  has  anj 

person  by  their  order,  or  to  this  deponent's  knowledge  or  belief,  for  their 
use,  had  or  received  any  manner  of  security  for  said  debt  whatever. 


. . ., 

Creditor. 


Subscribed  and  sworn  to  before  me,  this day  of ,  A.  ID. 

A,w  •  •  • 


•      • 


^Official  character.] 
FomtKo.  36* 


*  - » 


Proof  of  Debt  by  Agent  or  At^omejjo 
In  the  District  Court  of  the  United  States  for  the District  of 


In  the  Matter  of 


>.  In  Bankruptcy. 


«    .1 


'Bankrupt  . 


At  ../...;. ,  in.said  district  of  . .  r ,  on  the day  of  *  • I , 

A,  D.  19 ... ,  came ,  of   ,  in  the  county  of 

,   and  State   of    ,   attorney    lor  authorized  Agent]    of 

,  in  the  county  of ,  and  State  of * . ,  and  made 

oath  and  says  that ,  the  person  by  [or  against]  whom  a 

petition  for  adjudication  of  bankruptcy  has  been  filed,  was  at  and  before  the 
'filing  of  said  petition,  and  still  is,  justly  and  truly  indebted  to  the  said 
,  in  the  sum  of dollars ;  that  the  consideration 

of  said  debt  is  as  follows : 

• 
• ..^ » ....••, 

that  no  part  of  said  debt  has  been  paid  [except . 

]; 

and  that  this  deponent  has  not,  nor  has  any  person  by  his  order,  or  to  this 
deponent's  knowledge  or  belief,  for  his  use  had  or  received  any  manner  of 

70.  See  foot-notes  to  Form  No.  31. 

72 
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security  for  said  debt  whatever.  And  this  deponent  further  says,  that  this 
deposition  cannot  be  made  by  the  claimant  in  person  because 

and  that  he  is  duly  authorized  by  his  principal  to  make  this  iiffidavit,  and 
that  it  is  within  his  knowledge  that  the  aforesaid  debt  was  incurred  as  and 
for  the  consideration  above  stated^  and  that  such  debt,  to  the  best  of  his 
knowledge  and  belief,  still  remains  unpaid  and  unsatisfied. 


Subscribed  and  sworn  to  before  me,  this day  of ,  A.  D. 

19... 


lOfficial  character.] 
ForiA  So*  S6« 

Proof  of  Socnred  Debt  by  Agent^i 
Jn  the  District  Court  of  the  United  States  for  the District  of  ... . 


Ii^  THE  Matteb  of 


Bankrupt  . 


►  In  Bankmptcy. 


At ,  in  said  district  of ,  on  the day  of % 

A.  D.  19 ... ,  came ,  of   ,  in  the  county  of 

,   and  State  of    ,   attorney    \_or  authorized  agent]  of 

,  in  the  county  of ,  and  State  of ,  and  made 

oath,  and  says  that ,  the  person  by  [or  against]  whom  a 

petition  for  adjudication  of  bankruptcy  has  been  filed,  was,  at  and  before 
the  filing  of  said  petition,  and  still  is,  justly  and  truly  indebted  to  the  said 

in  the  sum  of dollars ;  that  the  consideration 

of  said  debt  is  as  follows :  


that  no  part  of  said  debt  has  been  paid  [except 


]; 


that  there  are  no  set-offs  or  counterclaims  to  the  same  [except 


71.  See  foot-notes  to  Form  No.  31. 


Xo.  37.]  Affidavit  of  Lost  Bill  ok  Xote.  1139 


and  that  the  only  securities  held  by  said .   for  said  debt  are  the 

foltowirig    :  .  .  .  .  ....  ..TI"."^  7T.'. ... ...  ......"/...  .*.  .  . . '.  ,  . "...  ." 


and  this  deponent  further  says  that  this  deposition  cannot  be  made  by  the 
claimant  in  person  because 

and  that  he  is  duly  authorized  by  his  principal  to  make  this  deposition,' and 
that  it  is  within  his  knowledge  that  the  aforesaid  debt  was  incurred  as  and 
for  the  consideration  above  stated. 


Subscribed  and  sworn  to  before  me,  this day  of ,  A.  D. 

^«7  •  •   ■ 


[Official  character. 1 
Form  Jlo.  37. 

Affidayit  of  Lost  BiU,  or  Note.72 
In  the  District  Court  of  the  United  States  for  the District  of  .... 


In  the  Matter  of 


Bankrupt  . 


y  In  Bankruptcj. 


On  this   day  of   ,  A.  D.  19 ... ,  at   ,  came 

,  of ' ,  in  the  county  of ,  and  State  of 

,  and  makes  oath  and  says  that  the  bill  of  exchange  [or  note],  the 

particulars  whereof  are  underwritten,  has  been  lost  under  the  following 
circumstances,  to  wit, 


and  that  he,  this  deponent,  has  not  been  able  to  find  the  same;  and  this 

deponent  further  says  that  he  has  not,  nor  has  the  said » .  * ♦ 

or  any  person  or  persons  to  their  use,  to  this  deponent's  knowledge  or  belief, 
negotiated  the  said  bill  [or  note],  nor  in  any  manner  parted  with  or 
assigned  the  legal  or  beneficial  interest  therein,  or  any  part  thereof;  and 
that  he,  this  deponent,  is  the  person  now  legally  and  beneficially  interested  in 
the  same. 

72.  See  foot-notes  to  Form  No.  31. 
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[Ifo.  38. 


Bill  or  note  above  referred  to. 


Date. 


Drawer  or  maker. 


Acceptor. 


Sum. 


Subscribed  and  sworn  to  before  me^  this 

Xu  •  •  • 


day  of ,  A.  D. 


^Official  character.] 
Form  Ho.  38. 

Order  Redacing  Claiin.73 

■  •  -     ■ 

In  the  District  Court  of  the  United  States  for  the District  of 


In  the  Matter  of 


>-  In  Bankruptcy. 


Banhrupt  , 


At . ,  in  said  district,  on  the day  of  . ; ,  A.  D.  19 . . . 

Upon  the  evidence  ''^  submitted  to  this  court  upon  the  claim  of 

against  said  estate  [and,  if  the  fact  be  80,  upon  hearing  counsel  thereon], 
it  is  ordered,  that  the  amount  of  said  claim  be  reduced  from  the  sum  of 

,  as  set  forth  in  the  aflSdavit  in  proof  of  claim  filed  by  said  creditor 

in  said  case,  to  the  sum  of ,  and  that  the  latter-named  sum  be 

entered  upon  the  books  of  the  trustee  as  the  true  sum  upon  which  a  dividend 

shall  be  computed  \_if  with  interest,  with  interest  thereon  from  the  

day  of  ......,,,  A.  D.  19 ..•  ]. 


Referee  in  Bankruptcy. 


78.  See,  generally,  Section  Fifty-seven, 
ante.  Head  alBo  f  2(2),  and  General  Order 
XXI(6). 


74.  For  forms  for  petition  and  notice  on 
an  application  to  reduce  or  expunge,  see 
Forms  Noa.  171  and  172,  post 


Xos.  39,  40.] 


List  of  Claims  ai^d  Divibekds. 
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Form  Ho.  39. 


Order  Ezpunjing  CUiiin.76 
In  the  District  Court  of  the  United  States  for  the District  of 


Iir  THs  Mattbb  of 


Bankrupt  • 


>.In  Bankruptcy. 


At ,  in  said  district,  on  the day  of ,  A.  D.  19 . . . 

Upon  the  evidence  submitted  to  t^  coiy^pt  upon  the  claim  of 

against  said  estate  [and,  if  the  fad  be  so,  upon  hearing  counsel  thereon], 
it  is  ordered  that  said  claim  be  disallowed  and  expunged  from  the  list  of 
claims  upon  the  trustee's  record  in  said  case. 


Referee  in  Bankruptcy* 


Form  Ho.  40. 

List  of  Qaims  and  Dividends  to  be  Secorded  by  Referee  and  by  him  Delivered  to  TnuteeJO 
In  the  District  Court  of  the  United  States  for  the District  of  .  .^ .  . . 


In  the  Matter  of 


>.In  Bankruptcy. 


Bankrupt  . 


1.  ■■«  iiiii^ 


At ,  in  said  district,  on  the day  of ,  A.  D.  19 . , 


75.  See  foot-not^  to  Form  No.  38. 

76.  Thig  form  tits  into  §  39-a(l).  As  a 
rule,  however,  dividend  sheets  are  prepared 
bv  the  trustee  from  the  files  and  record* 
book  of  the  referee.  The  practice  here  is 
somewhat  archaic.    See  Forms  Nos.  166  and 


168  for  use  of  a  part  of  the  form  in  con- 
nection with  an  order  declaring  a  dividend 
and  ordering?  it  paid  and  the  practice  there 
outlined.     Consult  also,  generally.  Sections  . 
Thirty-nine  and  Sixty-five,  ante. 
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Official  Fo^ms. 


[No.  41. 


A  list    of  debts  proved  and  claitned  under  th^  hankr%ptcy  of 

with  dividend  at  the  rate  of per  cent   this  day  declared  thereon  hy 

,  a  referee  in  bankruptcy* 


No. 

Creditors. 

[To  be  placed  alphabetically,  and  the  names  of  all 
the  parties  to  the  proof  to  be  carefully  set  forth.] 

Sum  prored. 

Dividend 

i 

• 

DoUacs. 

• 

Ountt. 

Dollan. 

Cent!. 

Referee  in  Bankruptcy, 

Font!  Ho.  41. 

<  ■  • 

Notice  of  DiTidend.77 

In  the  District  Court  of  the  Unite4  States  for  the  ......  •  District  of  . . .  . 


In  the  Matter  of 


Bankrupt  • 


^In  Bankmptoj. 


At ,  on  the day  of_. .  ^  . . . . . ,  A.  D.  19 . . . 


To 


Creditor  of ,  bankrupt : 

I  hereby  inform  you  that  you  may,  on  application  at  my  office, 

on  the day  of ,  or  on  any  day  thereafter,  between  the  hours 

of ,  receive  a  warrant  for  the dividend  due  to  you  out  of 

the  above  estate.     If  you  cannot  personally  attend,  the  warrant  will  be 
delivered  to  your  order  on  your  filling  up  and  signing  the  subjeifted  letter. 


Tnistee. 


77.  This  form  is  an  inheritance  from  the 
law  of  IfiGT,  It  is  rarely  used.  Consult, 
j^enerally,  Bections  Thirty-nine  and  Fifty- 
seven,  and  for  the  notice  now  required,  Sec- 
tion Fiftv-eig:ht.  See  alfto  §  65  and  General 
Order  XXIX. 


For  notice  of  final  meeting,  see  Form  K<^ 
176,  whicli,  by  the  substitution  of  the  divi- 
dend clause  in  Form  No.  177,  can  be 
adapted  to  a  notice  for  the  declaration  and 
payment  of  a  dividend.  Compare  also 
Forms  Xoe.  162,  164,  165. 


-Nj.  42.] 


Sale  by  Auction  of  Beal  Estate* 


1148 


Creditor's  Letter  to  Trustee. 


To 


Trustee  in  bankruptcy  of  the  estate  of ,  bankrupt ; 

Please  deliver  to the  warrant  for  dividend  payable  out 

of  the  said  estate  to  me. 


Creditor. 


Pelitioifc  aitd  Oii^r.fiot  Sale  V  Anotion  of  ^BeJd  BttaiflLT^ 


la  the  District  Court  of  the  United  States  for.  the  . . . ; « ;  District  of  ...... 


In  the  Mattes  of 


Bankrupt  . 


t.  In  Bankruptcy. 


-/     -  - 


Beapectfully  rispresezitft  .....,•  .^  trustee  of  the  estate  of  said  bankrupt, 
that  it  woul4.  be  for  the  benefit  of  .said  esjtate  that  a  certain  portion  of  the  real 
€6tat6  of  s^id  bankrupt,  to  wit;  [^H ere  .describe  it  and  its  estimatfid  valued 
shouJd.be  sold  by  auction,  in  lot»  or  parcels,  and  upon  terms  and  conditions, 
as  follows : i 


Wherefore  ke  praye  that  he  may  be  authorized  to  mal^e  sale  by  auction  of 
said  real  eetate  as  aforesaid^ 

Dated  this day  of  ....,...,  A.  D.  19., .    , 


•  • 


Trustee. 

The  foregoing  petition  having  been  duly  filed,  and  having  come  on  for  a 

hearing  before  me,  of  which  hearing  ten  daya*  notice  was  given  by  mail  to 

creditors  of  said  bankrupt,  now,  after  due  hearing,  no  adverse  interest  being 

represented  thereat  [or  after  hearing  . . .  • , in  favor  of  said 


78.  Read  Section  Seventy,  ante,  and  con- 
flult  General  Order  XVIII  on  sales.  See 
also  for  notice  S  58-a  (4)  and  the  sale  clause 
in  Form.  No.  177,  when  inserted,  as  there 
explained,  in  Form  No.  176. 

It  is  also  suggested  that  an  adaptation  of 
this  form  to  the  framework  of  Forms  Nos. 
190  and  191,  or  if  after  notice,  to  Forms 
>^os.  19d  and  193,  will  be  more  in  accord 
-with  modern  methods  and  the  practice  out- 
lined in  the  law  and  the  general  orders. 

Use  of  form. —  In  order  to  bring  about  a 


public  sale  of  bankrupt's  assets.  Official 
Form  No.  43  should  be  followed,  which  pre- 
Boribes  a  petition  by  the  trustee  to  the  ref- 
eree asking  leave  to  sell  the  property  at 
public  sale.  Notice  of  such  petition  is  given 
to  creditors  and  on  the  return  thereof  the 
referee  if  he  sees  fit,  directs  a  sale  which 
is  then  carried  on  by  the  trustee  without 
further  notice.  In  re  Nevada-Utah  Minen 
&  Smelters  Corporation  (D.  C,  N.  Y.>,  28 
Am.  B.  R.  409,  affd.  (C.  C.  A.,  2d  Cir.),  29 
Am.  B.  R.  754. 
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petition  and in  opposition  thereto] ,  it  is  ordered  that 

the  said  trustee  be  authorized  to  sell  the  portion  of  the  bankrupt's  real  estate 
specified  in  the  foregoing  petition,  by  auction,  keeping  an  accurate  account 
of  each  lot  or  parcel  sold  and  the  price  received  therefor  and  to  whom  sold; 
which  said  account  he  shall  file  at  once  with  the  referee. 

Witness  my  hand  this day  of ,  A.  D.  19 . . . 


Referee  in  Bankruptcy. 


Fonn  \tto.  4S!* 

Petition  and  Otdtt  for  UtOuBptUm  x>t  Proptxtjr  fnom  Lioa^Td 

In  the  District  Court  of  the  United  States  for  the District  of 


In  the  Matter  of 


Bankrupt  . 


In  Bankruptcy. 


Bespectfully  represents « .,  trustee  of  the  estate  of 

bankrupt,  that  a  certain  portion  of  said  bankrupt's  estate,  to  wit:  IHere 
describe  the  estate  or  property  and  its  estimated  valv^\  is  subject  to  a 
mortgage  [describe  the  mortgage]  y  or  to  a  conditional  contract  \_describing 
it],  or  to  a  lien  [describe  the  origin  and  nature  of  the  lien],  [or  if  the 
property  be  personal  property,  has  been  pledged  or  deposited  and  is  subject 
to  a  lien]  for  [describe  the  nature  of  the  lien],  and  that  it  would  be  for  the 
benefit  of  the  estate  that  said  property  should  be  redeemed  and  disdiarged 
from  the  lien  thereon.    Wherefore  he  prays  that  he  may  be  empowered  to 

pay  out  of  the  assets  of  said  estate  in-  his  hands  the  sum  of ,  being 

the  amount  of  said  lien,  in  order  to  redeem  said  property  therefrom. 

Dated  this day  of ,  A.  D,  19.  . . 


i'rustee. 

The  foregoing  petition  having  been  duly  filed  and  having  come  on  for  a 
hearing  before  me,  of  which  hearing  ten  days'  notice  was  given  by  mail  to 
creditors  of  said  bankrupt,  now,  after  due  hearing,  no  adverse  interest  being 

79.  The  redemption  of  property  from  liens  law  of  1867.  See,  generany.  Section* 
is  not  common  under  the  present  law.  This  Twenty-seven  and  Sixty-seven.  As  to  no- 
form,  however,  fits  into  General  Order  tice,  see  §  58-a(7).  See  also  foot-note  to 
XXV III,  which  is  an  inheritance  from  iiw  Form  Xo.  42. 
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represented  thereat  lor  after  hearing » • .   in  opposition 

thereto],  it  is  ordered  that  the  said  trustee  be  authorii&ed  to  pay  out  of  the 
assets  of  the  bankrupt's  estate  specified  in  the  foregoing  petition  the  sum 

of ,  being  the  amount  of  the  lien,  in  order  to  redef^m  the  property 

therefrom. 

Witness  my  hand  this day  of ,  A.  D.  19 . .  • 


Referee  in  Bankruptcy. 

Pom  No.  44. 
Petition  And  Order  for  Sale  Subject  to  Lien.8o 

In  the  District  Court  of  the  United  States  for  the District  of  .... 


In  the.  Matteb  of 


^  In  Bankruptcy. 


Bankrupt  . 


Respectfully  represents  ........   ,  trustee  of  the  estate  of  said 

bankrupt,  that  a  certain  portion  of  said  bankrupt's  estate,  to  wit :  IHere 
describe  the-  estate  or  property  and  its  estimated  value]  is  subject  to  a 
mortgage  [describe  mortgage],  or  to  d  conditional  contract  {describe  it]'j  or 
to  a  lien  [describe  the  origin  and  nature  of  the  li^n],' or  [if  the  propeHy  be 
personal  property]  has  been  pledged  or  deposited  and  is  subject  to  a  lien 
for  [describe  ihe  nature  of  the  lien],  and  that  it  would  be  for  the  benefit  of 
the  said  estate  that  said  property  should  be  sold^  'subject  to  said  mortgage, 
lien,  or  other  incumbrance.  Wherefore  he  prays  that  he  may  be  authorized 
to  make  sale  of  said  property,  subject  to  the  incumbrance  thereon. 

Dated  this day  of ,  A.  D.  19 . . . 


Trustee, 

» 

The  foregoing  petition  having  been  duly  filed  and  having  come  on  for  a 
hearing  before  me,  of  which  hearing  ten  days^  notice  was  given  by  mail  to 
creditors  of  said  bankrupt,  now,  after  due  hearing,  no  adverse  interest  being 

represented  thereat  [or  after  hearing *. in  favor  of  said 

petition  and in  opposition  thereto] ,  it  is  ordered  that 

the  said  trustee  be  authorized  to  sell  the  portion  of  the  bankrupt's  estate 

so.  See  foot-notes  to  Forms  Nos,  42  and      form,  see  In  re  Thockmorton  (C.  C.  A.,  6th 
43.     As  to  effect  of  failure  to  follow   this      Cir.),  28  Am.  B.  R.  487. 
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t 

specified  in  the  foregoing  petition,  by  auction  lor,  at  private  sale],  keeping 
an  accurate  account  of  the  properly  sold  and  the  price  received  therefor  and 
to  whom  sold ;  which  said  account  he  shall  file  at  once  with  the  referee. 
Witness  my  hand  this day  of ,  A.  D.  19. . . 


Referee  in  Banhrupky, 

« 

Form  Ho.  46. 

Petition  and  Order  for  Pzirate  Sale.8i 
In  the  District  Court  of  the  United  States  for  the District  of  .... 


In  the  Matteb  of 


Bankrupt  . 


^In  Bankruptcy. 


Respectfully  represents ,  duly  appointed  trustee  of 

the  estate  of  the  aforesaid  bankrupt 

That  for  the  following  reasons,  to  wit, 


it  is  desirable  and  for  the  best  interest  of  the  estate  to  sell  at  private  sale  a 
certain  portion  of  the  said  estate,  to  wit : ■  • 


Wherefore  he  prays  that  he  may  be  authorized  to  sell  the  said  property 
at  private  sale. 

Dated  this day  of ,  A.  D.  19 .  •  • 


•  • • f 

Trustee. 

The  foregoing  petition  having  been  duly  filed  and  having  come  on  for  a 
hearing  before  me,  of  which  hearing  ten  days'  notice  was  given  by  mail  to 
creditors  of  said  bankrupt,  now,  after  due  hearing,  no  adverse  interest  being 

represented  thereat  [or  after  hearing in  favor  of  said 

petition  and in  opposition  thereto],  it  is  ordered  that  the 

said  trustee  be  authorized  to  sell  the  portion  of  the  bankrupt's  estate  specified 
in  the  foregoing  petition,  at  private  sale,  keeping  an  accurate  account  of  each 

81.  See  Rections  of  the  statute  and  Sections  of  this  work,  referred  to  in  the  foot- 
notes to  Forms  Nos.  42,  43,  and  44.     See  also  General  Order  XVTII(8). 
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article  sold  and  the  price  received  therefor  and  to  whom  sold;  which  said 
account  he  shall  file  at  once  with  the'  referee. 

Witness  my  hand  this day  of ,  A.  D,  19 . . . 


Referee  in  Bankruptcy. 
Form  Ho.  46. 
Petition  and  Order  for  Sale  of  Perishable  Property .82 
In  the  District  Court  of  the  United  States  for  the  ......  I)istrict  of  .... 


In  the  Matteb  of 


Bankrupt  . 


>-In  Bankruptcy. 


Eespectfully  represents   the  said  bankrupt,   {^or^  a 

creditor,  or  the  receiver,  or  the  trustee  of  the  said  bankrupt's  estate] . 

That  a  part  of  the  said  estate,  to  wit, 


now  in ,  is  perishable,  and  that  there  will  be  lofes  if  the  same  is  not 

sold  immediately. 

Wherefore  he  prays  the  court  to  order  that  the  same  be  sold  immediately 
as  aforesaid. 

Dated  this day  of ,  A.  D.  19 .  . . 


The  foregoing  petition  having  been  duly  filed  and  having  com^  on  for  a 
hearing  before  me,  of  which  hearing  ten  days'  notice  W£^s  given  by-niail  to  the 
creditors  of  the  said  bankrupt,  [or  without  notice  to  the  creditors],  now,  after 
due  hearing,  no  adverse  interest  being  represented  thereat,  [^or  after  hearing 

in  favor  of  said  petition  and in 

opposition  thereto]  I  find  that  the  facts  are  as  above  stated,  and  that  the 
same  is  required  in  the  interest  of  the  estate,  and  it  is  therefore  ordered 
that  the  same  be  sold  forthwith  and  the  proceeds  thereof  deposited  in  court. 

Witness  my  hand  this day  of ,  A.  D.  19 .  . , 


Referee  in  Bankruptcy, 

m 

8S.  See  foot-notes  to  Forma  Nos.  42,  43,       Seventy,       ante,      and       Oeneral    ,  Order 
44,  and  45,  and,  as  to  sales  of  perishable       XVIII (3). 
property  generally,  Sections  Fifty-eight  and 
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[No.  47. 


Tom  So.  47. 


Trnstee'i  Report  of  Sxempted  Property.88 


In  the  t)istrict  Court  of  the  United  States  for  the District  of  .  • 


In  the  Matter  of 


^In  Bankruptcy. 


Bankrupt  • 


At 


y  on  the day  of ,  19 . . . 


The  following  is  a  schedule  of  property  designated  and  set  apart  to  be 
retained  by  the  bankrupt  aforesaid,  as  his  own  property,  under  the  provisions 
of  the  acts  of  Congress  relating  to  bankruptcy. 


General  head. 

Particular  description. 

Value. 

Military  uniform,  arms,  and  equipments. 
Property  exempted  by  State  law8(2) 

m 

Dons. 

Cts. 

Trustee. 


8S.  See,  generaHy,  Sections  Six,  Seven, 
and  Forty-Beven,  ante.  Consult  also 
ii  2(11)  and  70-b  of  the  sUtute.  ThU 
form  fits   into  General   Order   XVII,  but 


should  be  verified  and  specify  the  State 
statute  under  which  the  exempiions  are 
set  apart.  For  other  useful  fonns  oa 
exemptions,  see  Nos.  77,  78,  79  and  80. 


Ko.  48.] 


Return  of  No  Assets. 
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Form  Ho.  48. 


Trustee's  Setum  of  No  Assets.^ 


In  the  District  Court  of  the  United  States  for  the District  of 


In  the  Mattes  op 


Bankrupt  . 


In  Bankruptcy. 


At ,  in  said  district,  on  the day  of ,  A.  D.  19 . . . 

On  the  day  aforesaid,  before  me  comes ,  of , 

in  the  county  of and  State  of ,  and  makes  oath  and  says 

that  he,  as  trustee  of  the  estate  and  effects  of  the  above-named  bankrupt  , 
neither  received  nor  paid  any  moneys  on  account  of  the  estate. 

Subscribed  and  sworn  to  before  me  at   ,  this   ; day  of 


Referee  in  Bankruptcy. 


89 


84.  Consult,  generally,  Section  Forty- 
aeven;  also  General  Order  XVII.  See  also, 
for  the  other  forms  for  trustees'  reports, 
forms  Nos.  165  and  167. 


S5.  This  return  should  be  signed  by  the 
trustee  and  verified^  but  not  necessarily  be^ 
fore  the  referee;  see  i  2(X 
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Form  Vo.  SO* 


Oath  to  Final  Account  of  Tru8tee.87 


In  the  District  Court  of  the  United  States  for  the District  of 


Iir  THE  Matteb  qf 


1^  In  Bankruptcy. 


Bankrupt 


On  this day  of V. .,  A;  D.*  Id, . .,  before  me  come t 

,  of ,  in  the  county  of and  State  of , 

and  makea  oath,  and  says  tbat  he  was,  on  the day  of ,  A.  D. 

19...,  appointed,  trustee  of  the  estate  and  effects  of  the  above-named 
bankrupt,  and  that  as  such  trusted  he' has  conducted  the  settlement  of  the 

said  estate.    That  the  accoimt  heretovattiiBiEed,  lOoMaining sheets  of 

paper,  the  first  sheet  whereof  is  marked,  with  the  letter  ......   [reference 

may  here  also  be  made  to  any  prior  account  filed  by  said  trustee]  is  truq, 
and  such  account  contains  entities  of  every  sum  of  money  received  by  said 
trustee  on  account  of  the  estate  and  effects  of  the  above-named  bankrupt  , 
and  that  the  payments  purporting  in  such  account  to  have  been  made  by  said 
trustee  have  been  so  made  by  him*  And  he  ask*  to  be  billowed  for  said 
payments  and  for  conamission  and  expenses  as  charged  in  said  accounts.     ' 


Trustee. 

I 

Subscribed  and  sworn  to  before  me,  at .' . ,  in  said district 

of ,  this  ,'..,..  day  of • . .,  A.  D.  19. ... 


{.Official  characten] 

87.   This   fcrm   seems   hardly   necessary,  save  when  used  as  suggested  in  the  foot-note 
to  Form  No.  49.     See  the  practice  outlined  in  Forms  Nos.  162  and  163. 
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Fonn  So.  51. 

*         . 

Order  Allowing  Account  88  and  Discharging  Trustee. 
In  the  District  Court  of  the  United  Stfttes  for  the District  of 


-r- — ^ 


In  the  Matteb  of 


Bankrupt  . 


^In  Batikruptc7. 


The  foregoing  account  having  been  presented  for  allowance,  and  having 
been  examined  and  found  correct,  it  is  ordered  that  the  same  be  allowed,  and 
that  the  said  trustee  be  discharged  of  his  trust. 


Referee  in  Bankruptcy. 
Form  Ho.  52. 

Petition  for  Removal  of  Trustee-so 
In  the  District  Court  of  the  United  States  for  the District  of  .... 


In  the  Mattbb  of 


>-In  Bankruptcy. 


Bankrupt  . 


To  the  Honorable , 

Judge  of  the  District  Court  of  the District  of : 

The  petition  of ,  one  of  the  creditors  of  said  bankrupts 

respectfully  represents  that  it  is  for  the  interest  of  the  estate  of  said  bankrupt 

that ,  heretofore  appointed  trustee  of  said  bankrupt's  estate,  should 

be  removed  from  his  trust,  for  the  causes  following,  to  wit :     ^Here  set  forth 
the  particular  cause  or  causes  for  which  such  removal  is  requested^] 

88.  When  the  practice  outlined  in  Forms  89.  This  form  fits   into  General    Orders 

Nos.  167  and  168  is  foUowed,  this  form  will  XIII  and  XVII.    Trustees  being  rarely  re- 

not  be  used.     It  is  to  the  same  effect  as  a  moved  it  is  not  important.     See   §{  2(17), 

clause  in  Form  No.  164.    See  Section  Forty-  44  and  46. 
seven  and  the  foot-notes  to  Forms  Nos.  49 
and  50. 


33'os.  53,  54.] 


Bemoval  of  Trubtbe. 


3153 


Wherefore pray     that  notice  may  he  served  upoi;^ 

said ,  trustee  as  aforesaid,  to  show  cause,  at  such  time  as  may  he 

fixed  by  the  court,  why  an  order  should  not  he  made  removing  him  from  said 
trust. 

Form  Ifo.  53. 

HotiLce  of  Petition  for  Semoval  of  Trtt8tee.90 
the  District  Court  of  the  United  States  for  the District  of 


In  the  Mattee  of 


►  In  Bankruptcy. 


Bankrupt  . 


At ,  on  the day  of • . .,  A.  D.  19.  f^ 


t:o 


Trustee  of  the  estate  of ,  bankrupt: 

You  are  hereby  notified  to  appear  before  this  court,  at ,  on  the 

day  of ,  A.  D.  19 . . . ,  at  ...  o'clock  . . .  m.,  to  show  cause 

(if  any  you  have)  why  you  should  not  be  removed  from  your  trust  as  trustee 

as  aforesaid,  according  to  the  prayer  of  the  petition  of , 

one  of  the  creditors  of  said  bankrupt,  filed  in  this  court  on  the day 

of ,  A.  D.  19. . .,  in  which  it  is  alleged  [here  insert  the  allegation 

^f  the  petition]. 


Clerk. 


Varm  Ho.  64. 
Order  for  Semoval  of  Tnistee.oi 


Tn  the  District  Court  of  the  United  States  for  the District  of 


In  the  Matter  of 


>  tn  Bankruptcjr. 


Bankrupt 


— .y 


Whereas ,  of ,  did  on  the day  of 

• .  •  •  • .,  A.  D.  19. . .,  present  his  petition  to  this  court,  praying  that  for 


90.  See  foot-note  to  Form  No.  52. 

91.  See  foot-n6te  to  Form  No.  62. 
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the  t^asons  therein  set  forth,  ...    ,  the  tniBtee  of  the  estate 

of  said y  bankrupt,  might  be  removed : 

Now,  therefore,  upon  reading  the  said  petition  of  the  said   

and  the  evidence  submitted  therewith,  and  upon  hearing  counsel 

on  behalf  of  said  petitioner  and  ck^i^I  for  the  trustee,  and  upon  the  evi- 
dence submitted  on  behalf  of  said  trustee, 

It  is  ordered  that  the  said be  removed  from  the  trust 

as  triistee  of  the  estate  of  said  bankrupt,  and  that  the  costs  of  the  said 

petitioner  incidental  to  said  petition  be  paid  by  said 

trustee  [or,  out  of  the  estate  of  the  said ,  subject  to  prior 

charges] . 

Witness  the  Honorable ,  judge  of  the  said  court,  and 

the  seal  thereof,  at ,  in  said  district,  on  the day  of ^ 

A.  D.  19... 


(    Seal  of   )  j-$T     1 

I  the  court.  ]  Clerk. 

Form  Ho.  55. 
Order  for  Choice  of  New  Tnutte,02 
In  the  District  Court  of  the  United  States  for  the District  of  .... 


1^  TH£  Mattsb  of 


Bankrupt  . 

I   I  I  I  mm  w         m^'^^^J 


>  In  3aiiknipto^» 


At  . . . .  c . . . ,  on  the day  of ,  A.  D.  19 . . . 

Whereas  by  reason  of  the  removal  [or  the  death  or  reai^ation]  of 

,  heretofore  appointed  trustae  of  the  estate  of  said  bankrupt,  a 

vacancy  exists  in  the  office  of  said  trustee, 

It  is  ordered  that  a  meeting  of  the  creditors  of  said  bankrupt  be  held  at 

,  in  ...,....,  in  said  district,  on  the day  of ^ 

A.  D.  19 .  .  p ,  for  the  choice  of  a  new  trustee  of  said  estate. 

And  it  is  further  ordered  that  notice  be  given  to  said  creditors  of  the 
time,  place,  and  purpose  of  said  meeting,  by  letter  to  each,  to  be  deposited 
in  the  mail  at  least  ten  days  before  that  day. 


Referee  in  Bomkruptey. 

92.  8ee  foot«note  to  Form  No.  53. 
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Pona  Ho.  68. 

Certificate  by  Referee  to  Jadge.B3 
In  the  District  Court  of  the  United  States  for  the District  of 


.    I  !    .  «;.     .  *. , 


■""      -s 


In  the  Matter  of 


^In  Bankruptcy. 


Bankrupt  . 


I, ,  one  of  the  referees  of  said  court  in  bankruptcy, 

do  hereby  certify  that  in  the  course  of  the  proceedings  in  said  cause  before 
me  the  following  question  arose  pertinent  to  the.  said  proceedings:  [Here 
Maie  the  question,  a  summary  of  the  evidence  relfttinffi  thereto,  and  the  findirig 
4ind  order  of  ihe  referee  thereon.] 

And  the  said  question  is  certified  to  the  judge  for  his  opinion  therepn. 

Dated  at  .-...,.-,  the day  of , . ,  A.  D.  19 , . , 


•  f 


.Referee  in  Bankruptcy » 


Perm  Ko.  67. 

Bankrupt's  Petition  for  Discharge.94 


1st  the  Mattisb  07 


>-Ia  Bankruptcy. 


Bankrupt  . 


■  »  >        I     II     »  ■   ■  ■!  Ill        <     I  •   ■^ 


To  the  Honorable , 

Judge  of  the  District  Court  of  the  United  States 

for  the  District  of : 

,  of ,  in  the  county  of  ........  and  Stoite  of 

,  in  said  district,  respectfully  represents  that  on  the day  of 

98.  This  form  is  hardly  wifficient  for  tke  reviews,  see  FormB  Nos.  97,  104,  109,  145, 
practice  under  the  present  law.  Now  the  158,  166,  169,  i.*  "  Supplementary  Forms," 
referee  rarely  certifies  questionB  to  the  post.  See  also  §|  2(10),  39-a(5)  and  Gen- 
judge  for  decision.  It  suggests,  however,  eral  Order  XXVII.  Qn  reviews,  consult 
the  certificate  on  review.  For  certificates  Section  Thirty-nine,  ante. 
for  referees  in  various  matters,  including  94.    This  form  and  the  "Order  of  Notice 
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9  last  past,  he  was  duly  adjudged  bankrupt  under  the  acts  of 

Congress  relating  to  bankruptcy ;  that  he  has  duly  surrendered  all  his  propertj 
and  rights  of  property,  and  has  fully  complied  with  all  the  requirement* 
of  said  acts  and  of  the  orders  of  the  court  touching  his  bankrupcty. 

Wherefore  he  prays  that  he  may  be  decreed  by  the  court  to  have  a  full 
discharge  from  all  debts  provable  against  his  estate  under  said  bankrupt  acts^ 
except  such  debts  as  are  excepted  by  law  from  such  discharge. 

Dated  this day  of ,  A.  D.  19 . .  • 


BankrupL 
Order  of  Notice  Thereon. 
District  of ,  ss. : 

On  this day  of ,  A.  D.  19 .  . .,  on  reading  the  foregoing 

petition,  it  is  — 

Ordered  by  Ae  court,  that  a  hearing  be  had  upon  the  same  on  the 

day  of ,  A.  D.  19 ,  before  said  court,  at ,  in  said 

district,  at   . . .    o'clock  in  the   noon ;  and  that  notice  thereof  be 

published  in .,  a  newspaper  printed  in  said  district,  and 

that  all  known  creditors  and  other  persons  in  interest  may  appear  at  the  said 
time  and  plac^  and  show  cause,  if  any  they  have,  why  the  prayer  of  the  said 
petitioner  should  not  be  granted. 

And  it  is  further  ordered  by  the  oourt,  that  the  clerk  shall  send  by  mail 
to  all  known  creditors  copies  of  said  petition  and  this  order,  addressed  to 
them  at  their  places  of  residence  as  stated. 

Witness  the  Honorable .,  judge  of  the  daid' court,  and 

the  seal  thereof,  at ,  in  said  district,  on  the. . « . .  .  day  of ^ 

A.  D.  19... 

f    Seal  of    )  > 

\  the  «mrt  j  ChrJc. 

hereby  depose,  on  oath,  that  the  foregoing  order  was  published  in 

the on  the  following -  days,  viz. : 

On  the day  of and  on  the day  of ,  in 

tRe  year  19 . . . 


District  of 


Therein  "  following  it  has  caused  much  con-  eight,  ante.    See  also  suggested  "  Order  to 

fusion.     The   petition   itself   is  within   the  Show  Cause,"  heing  Form  No.    126.     For 

law    (see  also  General  Order  XXXI),  and  8ther  forms   in   discharge  proceedings,  see 

if  verified  hy  the  bankrupt  may  he  used.  Forms   Nos.   105,   106,   107,   108,    109,   110, 

But  the  order,  at  least  in  so  far  as  it  re-  111,     112     and     113     in    "Supplementary 

quires  the  clerk  to  send  to  the  creditors  Forms,"  post.    Consult  also  Sf  17,  38-ft  {i\ 

copies    of    the    petition,    is    clearly    wronyj.  and  58-a   (2)-b. 
Bee,  generally,  Sections  Fourteen  and  Tifty- 
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••••••••• >  19. . . 

Personally  appeared ,  and  made  oath  that  the  fore- 
going statement  by  him  subscribed  is  true. 

Before  me, , 

[Official  character. '\ 

I  hereby  certify  that  I  have  on  this day  of ,  A.  D.  19. . ., 

sent  by  mail  copies  of  the  above  order,  as  therein  directed.. 


Clerk. 


Form  Ho.  68. 

Specification  of  Grounds  of  Opposition  to  Bankmpt's  I>i8Charge.w 
In  the  District  Court  of  t^e  United. States  loi^tbe  ......  District  of 


In  the  Matter  of 


>.In  Bankruptcy. 


Bankrupt  . 


,  of ,  in  the  county  of .' .  and  State 

of ,  a  party  interested  in  the  estate  of  said , 

bankrupt,  do  hereby  oppose  the  granting  to  him  of  a  discharge  from  his 
debts,  and  for  the  grounds  of  such  opposition  do  file  the  following  specifica- 
tion:    [Here  specify  the  grounds  of  opposition,"] 


Creditor. 

Form  Ho.  69. 
Diacliarge  of  Bankrupts 

District  Court  of  the  United  States, 

District  of 

Whereas,  .* of in  said  district,  has  been  duly 

adjudged  a  bankrupt,  under  the  acts  of  Congress  relating  to  bankruptcy,  and 
appears  to  have  conformed  to  all  the  requirements  of  law  in  that  behalf,  it 

95.  This  form  should  have  a  verification.  96.  This  differs  from  the  discharge  certifi- 

See,  for  another  form,  Form  No.  Ill,  post.  cate  under  the  law  of  1867.     The  use  of 

For  grounds  of  objection  to  discharge  and  this  form  is  universal.    For  effect,  consult 

the  practice,  consult  Sectiofn  Fovrteen,  wUe.  Section  Fouartoen,  mnte. 
See  also  Qeneral  Order  XXXII. 
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is  therefore  ordered  by  this  court  that  said be  discharged 

from  all  debts  and  claims  which  are  made  provable  b^^  said  acts  against  his 

estate,  and  which  existed  on  the day  of  ...-....,,  A.  D.  19 .  . . ,  on 

which  day  the  petition  for  adjudication  was  filed him ;  excepting 

such  debts  as  are  by  law  excepted  from  the  operation  of  a  discharge  in 
bankruptcy. 

Witness  the  Honorable ,  judge  of  said  district  court, 

and  the  seal  thereof  this  ......  day  of ,  A.  D.  19 . . . 


C    Seal  of    ) 
{  tho  court.  J 


Clerk. 


Form  Ho.  00. 


Petitioii  for  MeetiajT  to  Consider  CoMpositloiL^ 
District  Court  of  the  United  States  for  the District  of 


In  the  Matter  of 


9 


^  In  Bankruptcy. 


Bankrupt  . 


To  the  Honorable Judge  of  the  District  Court  of  the 

United  States  for. the. ......  District  of : 

The  above-named  bankrupt    respectfully  represent    that  a  composition  of 

per  cent,  upon  all  unsecured  debts,  not  entitled  to  a  priority 

in  satisfaction  of  ......  debts  has  been  proposed  by to 

creditors,  as  provided  by  the  acts  of  Congress  relating  to  bankruptcy, 

and verily  believe  that  the  said  composition  will  be  accepted  by  a 

majority  in  number  and  in  value  of    creditors  whose   claims  are 

allowed. 

Wherefore,    he    pray    that  a  meeting  of creditors,  may  be  duly 

called  to  act  upon  said  proposal  for  a  composition,  according  to  the  provisions 
of  said  acts  and  the  rules  of  court. 


Bankrupt 

97.  This  form  is  neTer  used,  as  offer  and  acceptances  are  filed  and  application  made 
at  once   to  confirm.     See   Section   Twelve,  ante. 
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ApiJicdtto|»..|^Jf^Q»^np^  5km^^tion.M 

In  the  District  Cowrt  of  the  United  States. fgjr  th^e. . ......  District  of  >  .-ijf»T»^ 


In  the  Mattbr  of 


f  .• 


>rln  BAiikniptcy. 


Bankrupt  <  • 


To  the  Honorable  . . .  -i i  Judge  erf  the  Pistrict  Court  of  the 

United  States  for  the  ...... .District  of  — : 

At ,  in  said  district,  on  the day  of ,  A.  D.  19 . . . , 

now  comes ,  the  abdve-named  bankrupt,  and  respectfully 

represents  to  the  court  that,  after  he  had  been  examined  in  open  court  \_or 
at  a  meeting  of  his  creditors]  and  had  filed  in  court  a  schedule  of  his  property 
and  a  list  of  his  creditors,  as  required  by  law,  he  offered  terms  of  composition 
to  his  creditors,  which  tenris  have  been  accepted  in  wtriting  by  a  majority 
in  number  of  all  creditors  whose  claims  have  been  allowed,  which  number 
represents  a  majority  in  amount  of  such  claims;  that  the  consideration  to 
be  paid  by  the  bankrupt  to  his  creditors,  tb6  money  necessary  to  pay  all  debts 
which  have  priority,  and  the  costs  of  the  proceedings,  amounting  in  all  t6 

the  sum  of dollars,  has  been  deposited,  subject  to  the  order  of  the 

judge,  in  the  . . . . . .  National  Bank,  of  .....-...,  a  designated  depository 

of  money  in  bankruptcy  cases. 

Wherefore  the  said respectfully  asks  that  the  said 

eomposition  may  be  confirmed  by  the  court.  '    .        , 


ij    ■  '   ■  •  '  •  f  . 


^    '                 .,  .    >  ..      '                            Bankrupt 

M.  This  form,  when  verified  hy  the  bank-  94,   95,   96,  97,  98,  99,   100,   101,   lOe  and 

mpt,  is  sufficient  to  bring  a  proposed  com-  103  for  a  complete  practice  on  composition, 

position  before  the  court.     Consult  Section  See    also    |    58-a(2)     and    €reneral    Order 

Twelve,   generally.     See   alao   Foms   Nos.  XXXII. 
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Fotm  iTo.  681 
Order  Confimdng  Comp(Dflitioii.M 
In  the  IMstrict  Court  of  the  United  States  for  the District  of 


In  thb  Matteb  of 


^  In  Baiikrupt<7. 


Bankrupt  . 


An '  application  for  the  confirmation  of  the  composition  offered  by  the 
bankrupt  having  been  filed  in  court,  and  it  appearing  that  the  composition 
has  been  accepted  by  a  majority  in  number  of  creditors  whose  claims  have 
been  allowed  and  of  such  allowed  claims;  and  the  consideration  and  the 
money  required  by  law  to  be  deposited,  having  been  deposited  as  ordered,  in 
such  place  as  was  designated  by  the  judge  of  said  court,  and  subject  to  his 
order;  and  it  also  appearing  that  it  is  for  the  best  interest  of  the  creditors; 
and  that  the  bankrupt  has  not  been  guilty  of  any  of  the  acts  or  failed  to 
perform  any  of  the  duties  which  would  be  a  bar  to  his  discharge,  and  that 
the  offer  and  its  acceptance  are  in  good  faith  and  have  not  been  made  or 
procured  by  any  means,  promises,  or  acts  contrary  to  the  acts  of  Congress 
relating  to  bankruptcy:  It  is  therefore  hereby  ordered  that  the  said  compo- 
sition be,  and  it  hereby  i8,.confinned. 

Witness  the  Honorable ,  judge  of  said  court,  and  the 

seal  thereof,  this day  of ,  A.  D,  19 . , , 

(   Sfeal  of   )  » 

1 1^«  ^o"*^^  3  Clerk. 

99.  For  another  form  adapted  to  a  refusal  to  confirm,  and  containing  also  directions 
for  distribution.     See  Form  No.   103,  post.  Consult  Section  Twelve,  generally. 


J 
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Eoim  Ho.  63. 


Order  of  Distribution  on  Comp08ition.ioo 


United  States  of  Amebica  : 
In  the  District  Court  of  the  United  States  for  the District  of 


In  the  Mattbb  of 


>  In  Bankruptcy. 


BarJcrupt  . 


The  composition  offered  by  the  above-named  bankrupt  in  this  case  having 
been  duly  confirmed  by  the  judge  of  said  court,  it  is  hereby  ordered  and 
decreed  that  the  distribution  of  the  deposit  shall  be  made  by  the  clerk  of  the 
court  as  follows,  to  wit:  1st,  to  pay  the  several  claims  which  have  priority; 
2d,  to  pay  the  costs  of  proceedings ;  3d,  to  pay,  according  to  the  terms  of  the 
composition,  the  several  claims  of  general  creditors  which  have  been  allowed, 
and  appear  upon  a  list  of  allowed  claims,  on  the  files  in  this  case  which 
list  is  made  a  part  of  this  order. 

Witness  the  Honorable ,  judge  of  said  court,  and  the 

seal  thereof,  this day  of  . . .  •  • .  • .,  A.  D.  19 . . . 

f   Seal  of   )  > 

I  '^^  ~"^  3  ^  Clerk. 

100.  It  is  thought  thiB  order  should  be  comhined  with  that  confirming  the  compo- 
sition.   See  foot-note  to  Form  No.  62,  and  compare  Form  No.  103,  po8t. 


•     r 


SUPPLEMENTARY  FORMS. 


PREFATORY  NOTE. 

These  forms  are  in  no  sense  official.  They  are  merely  suggestions  based 
upon  the  author's  experience.  No  effort  has  been  made  to  supply  forms  for 
every  contingency  that  may  arise  in  a  bankruptcy  proceeding ;  but  simply  to 
afford  the  profession  hints  as  to  the  more  common  steps  and,  largely,  where 
no  forms  are  now  available. 

The  supplementary  forms  are  later  indexed  in  with  the  official  forms  and 
the  general  orders.  For  convenience  of  reference,  a  list,  arranged  by  the 
sections  of  the  statute  to  which  they  are  peculiarly  appropriate,  is  also  given* 

Reference  should  also  be  made  to  Hagar  and  Alexander's  Bankruptcy 
Forms,  where  forms  for  every  step  in  bankruptcy  proceedings  will  be  found. 

[1163] 


SCHEDULE  OF  FORMS. 


SECTION  TWO. 


JFOBM  NO.  64. —  Petition  for  Appointment  of  Rebcfiver  before  Adjttdicfttion. 
No.  65. —  Order  Appointing  Receiver  before  Adjudication. 

No.  66. —  Petition  for  Appointment  of  ReceiTer  after  Adjudication  and  Reference. 
No.  67. —  Order  Appointing  Receiver  after  Adjudication  and  Reference. 
No.  68. —  Petition  by  Receiver  to  Continue  Business  of  Bankrupt. 
No.  69. —  Order  Authorizing  Receiver  to  Continue  Business  of  Bankrupt. 
No.  70. —  Order  that  Receiver  Complete  Contracts. 

No.  71. —  Report  of  Receiver.  '.  *     •  *         ' 

No.  72. —  Order  Confirming  Report  of  Special. Master  on  Receivers'  Accounts. 
No.  73. —  Petition  for  Injunction  other  tiiab  agt^nst  Suits. 
No.  74.—  Referee's  Stay  and  Show  Cause  mother  than  against:  Suits. 
No.  75. —  Referee's  Order  that  Writ  of  Injunction  Dssue. 
No.  76. —  Order  thai  Writ  of  Injunetinn  Issue,  after  Refereo'a  Stay  and  Show  Cause. 

SECTION  SIX. 

No.  77.— Order  Determining  Exemptions  when  no  Trustee  Appointed. 

No.  78. —  Exceptions  to  Trustee's  Report  Setting  off  ExemptioT^s. 

No.  79. —  Order  Determining  Exemptions  after  Trustee's  Report 

No.  80.— Petition  by  Bankrupt  for  Review  of  Referee's  Order  on  Exemptiops. 

SECTION  SEVt:N. 

Petition  for  Order  Amending  Schedules. 

Order  to  Show  Cause  ^n  Amendment  of  Schedules. 

Order  iUnending  Schedules. 

Affidavit  to  Schedule  of  Crediton;  when.  Bankrupt  Cannot  be  Found. 

-Petition  that  Bankrupt  Turn  Over  Concealed  Assets. 

-  Order  that  Bankrupt  Turn  Over  Concealed  Assets. 
■ '  '  '  .    ' 

SECTION  NINE. 

<  I 

•Petition  for  Order  of  l^rotection.  , 

•  Order  of  Protection. 

SECTION   ELEVEN. 

I 

-Petition  for  Stay  of  Pending  Suit  •    > 

-Referee's  Stay  and  Show : Cause  on  Pending  Suit 

-  Stipulation  that  Show  Cause  be  Heard  by  Referee*.  * 
-Decision   and   Report  of   Referee   on   Application   for   Stay   Stipulated 

before  Him. 
No.  93. —  Order  that  Writ  of  Injunction  Issu^    .    i    .   .     .     i    <' 

SECTION  twblv:b. 

No.  94. —  Offer  of  Composition.* 

No.  95. —  Notice  to  Creditors. 

No.  96. —  Acceptance  of  Composition; 

No.  97. —  Referee's  Certificate  in  Composition. 

No.  98. —  Order  to  Show  Oiiuse  in  Composition. 

No.  99.— Appearance  of  Objecting  Creditor  in  Composition. 

No.  100. —  Specification  of  Objection  Vi  Con^position. 
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No. 

81.. 

No. 

82.- 

No. 

83.' 

No. 

84.- 

No. 

85. 

No. 

86.' 

No. 

87.. 

No. 

88.- 

No. 

89. 

No. 

90.- 

No. 

91. 

No. 

92. 

1166  Supplementary  Forms. 


■Order  of  Reference  to  Special  Master  in  Compoeition. 

•  Beport  of  Special  Master  in  Composition. 
•Order  Confirming  (or  Refusing  to  Confirm)  Composition. 
-Petition  to  Set  Aside  Composition. 

r  .1'"  *"  *'*".«\'  • 

SECTION  ^FOtJRTEEK. '^' -- ^ 

•  Petition  for  Extension  of  Time  to  Apply  for  Discharge. 
•Referee's  Certificate  on  Application  for  Extension  of  Time. 
■Order  Extending  Time  to  Apply  for  Discharge. 
•Order  to  Show  Cause  on  Application  for  Discharge. 

•  Ref ^r^'s  Certificate  of  Ccniprmit;  on  DwhiMrge. 

•  Appearance  \)j  Objoctii^  Creditor.  09  Discharge* 
•Specification  •f  Objection  to  Discbarge.  < 
•Exceptions  to  Specifications. 

•  Order  o|  Reference  to  Speoial  Master,  on  Discbarge. 
Notice  of  Hearing  before  Speoie^l  Master. 

•  Report  of  Special  .Jdaater  en  Discbai^ge, 
-Order  Denying  Discharge,  after  Reference  to  Special  Master, 

SECTION  EJOHTEEK 

-Voluntary  Petition  of  Partnership,  all  Partners  not  Joining. 

-  Involuntaiy  Petition'  by  Thrcte  Creditors. 

-  Involuntary  Petition  by  One  Creditor  Against  a  Partnership. 
•Petition  for  Service  by  Publication. 

-  Order  Directing  Servixse  by  Ftlblioation. 
-General  Appearance  in  Involuntary  Case. 
-Appearance  by  Interveni^  Creditor. 
-Petition  to  Intervene. 
■•Order  Allowing  Intervention. 
-Application  for  Jury  Trial  in  Involuntary  Case. 
-General  Answer  in  Involuntary  Case. 
•Answer  Alleging  More  than  Twelve  Creditors. 
-Demurrer  to  Petition. 
-Notioe  of  Argument  of  Demurrer. 

-Order  of  Reference  to  Special  Master  in  Involuntary  Cases. 
•Notice  of  Hearing  Before  Special  Master. 

-  Notioe  of  Trial  in  Invotuntary  Proceeding. 
-Report  of  Special  Master  in  Involuntary  Case* 
-Exceptions  to  Report  of  Special  Master  in  Involuntary  Case. 

-  Order  upon  Report  of  Special  Master  Dismissing  Petition. 
-Petition  of  Petitioning  Creditors  for  Dismissal  in  Involuntary  Case. 
-Order  to  Show  Cause  on  Petition  for' Dismissal  in  Involuntary  Case. 

-  Order  of  Dismissal  on  Petition  of  Petitioning  Creditors  and  after  Xotic» 
in  Involuntary  Case. 

-  Order  of  Adjudication  and  Reference. 
-Order  Denying  Adjudication.         ' 
-Petition  to  Vaoate  AdjudieatioB. 
-Notice  of  Motion  to  Vacate  Adjudieation. 

SECTION  NINETEEN.  . 
No.  144. —  Demand  for  Jury  Trial.    ■ 

SECTION  TWENTY-TWO. 
No.  145.— Referee's  Certificate  of  Disqualification* 

SECTIONS  TWENTY-FOUR  AND  TWENTY-FIVE. 

No.  146. —  Petition  to  Revise  in  Matter  of  Law. 

No.  147. —  Order  of  District  Court  Allowing  Petition  for  Revision  in  Matter  of 

Law. 
No.  148. —  Notice  to  Respondent  on  Revision. 
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No. 

124.- 
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125.- 

No. 

126.- 

No. 

127.- 

No. 

128.- 

No. 

129.- 
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130.- 

No. 

131.- 

No. 

132.- 

No. 

133.- 

No, 

134.- 

No. 

135.- 

No. 

136.- 
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137.- 

No. 

138.- 

No. 

139.- 

No. 

140.- 

No. 

141.- 

No. 

142.- 

No. 

143.- 
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IFOBic  No.  149. —  Order  of  Circuit  Court  of  ^Appeals  on  Bevision. 
No.  150.— >  Citation  on  Appeal. 
No.  151. —  Petition  for  Appeal  from  a  Circuit  Court  of  Appeals  to  Supreme  Ckmrit 

of  United  States. 
Na  152. —  Order  Atlowins^  Such  Appeal. 
Na  153. —  Petition  for  Writ  of  Error  from  Supreme  Court  to  a  Circuit  Court  of 

Appeals.  ... 

No.  154.»*Writ  of  Error  from  Supreme  Ooart  to  Circuit  Court  of  Appeals. 

SECTION  TWENTYJ3BVEN. 

'  ,       '    •> 

No.  155. —  Petition  for  Meeting  of  Creditors  to  Consider  Proposed  Compromise. 
No.  156. —  Notice  to  Creditors  of  Special  Meeting. 
No.  157. —  Order  Aut|»orizing  Compromise. 

SECTION   THIRTY-NINE. 

No.  158. —  Petition  for  Review  of  Referee's  Order. 
No.  159. —  Referee's  Certificate  on  Review. 

SECTION  FORTY-FOUR. 
No.  160. —  Order  Approving  Appointment  of  Trustee. 

SECTION  FORTY-SEVEN. 

2^0.  161. —  Trustee's  First  Report 

No.  162. —  Order  Declaring  and  Ordering  First  Dividend  Paid. 

i^o.  163. —  Trustee's  Final  Report  and  Account. 

No.  164.—  Final  Order  of  Distribution. 

No.  165.—*  Trustee's  Combined  Dividend  Check  and  Receipt. 

SECTION  FORTY-EIGHT. 
No.  166. —  Referee's  Certificate  of  Fees  Payable. 

SECTION  FIFTY. 

No.  167. —  Bond  of  Trustee,  with  Justification  of  Sureties. 
No.  168. —  Order  Approving  Trustee's  Bond. 

SECTION  FIFTY-ONE. 
IQ'o.  169. —  Certificate  of  Referee  as  to  Falsity  of  Pauper  Affidavit. 

SECTION  FIFTY-SEVEN. 

^o.  170. —  Special  Clauses  for  Proofs  of  Debt  (to  Conform  to  General  Order  XXI) 

No.  171. —  Petition  for  Reconsideration  and  Rejection  of  Claim. 

No.  172. —  Notice  of  Petition  for  Reconsideration  and  Rejection  of  Claim. 

No.  173. —  Proof  of  Secured  Debt. 

No.  174. —  Order  Expunging  or  Reducing  Proof  of  Debt. 

No.  175. —  Order  Allowing  Claim. 

SECTION  FIFTY-EIGHT. 

1^0.  176.— Notice  of  Final  Meeting. 

No.  177. —  Special  Clauses  for  Notices  to  Creditors. 

No.  178. —  Combined  Notice  to  Creditors. 

No.  179. —  Afiidavit  of  Publication  of  Notice. 

No.  180.—  Affidavit  of  Mailing  of  Notice. 

SECTION  SIXTY-TWO. 
^o.  181. —  Order  Appointing  Attorney  for  Trustee. 
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SECTION  SEVENTY. 

F0BM   No.  182. —  Petition  for  Instruction  as  to  Burdensome  Property. 
No.  183. —  Order  on  Petition  as  to  Burdensome  Property. 
No.  184. —  Order  Allowing  Trustee  to  C!ontiBue  BuAineas. 
No.  185. —  Petition  for  Leave  by  Tnistee  to  Sue. 
No.  186. —  Order  Authorizing  Trustee  to  Sue. 
No.  187.-— Demand  in  ReclamatknT. 
No.  188. —  Petition  to  Reclaim. 
No.  189. —  Answer  in  Reclamation. 

No.  190.— Petition  for  Sale  under  General  Order  XVIII  (2). 
No.  191.— Order  for  Sale  under  General  Order  XVIII(2). 
No.  192.—  Petition  to  Confirm  Sale. 

No.  193. —  Order  Confirming  Sale  after  Notice  to  Creditors. 
No.  194. —  Petition  for  Private  Sale  by  Tnistee. 
No.  195. —  Order  for  Private  Sale  by  Trustee. 
No.  196. —  Petition  for  Sale  Free  and  Clear  of  Liens. 
'        No.  197. —  Notice  of  Motion  for  Sale  Free  and  Clear  of  Liens. 
No.  198. —  Order  Directing  Sale  Free  and  Cleai'  of  Liens. 


SUPPLEMENTARY  FORMS. 


Form  No.  64. 

Petition  for  Appointment  of  Receiver  Before  AdjndicAtion.1 
In  the  District  Court  of  the  United  States  for  the District  of 


In  the  Matteb  of 


>.  In  Bankruptc;^  No.  . . . 


Bankrupt  . 


To  the  Hon ,  District  Judge : 

Your  petitioners  respectfully  show: 

That  their  petition  for  the  adjudication  of ,  of  the 

of y  in  said  district,  to  be  a  bankrupt  was  filed  herein 

on  the  ......  day  of ,  19 . . .  ;  that  such  proceeding  is  still  pending^ 

and  will  not  be  determined  for  some  time. 

That,  as  your  petitioners  are  informed  and  believe'  the  estate  of  said 
bankrupt  consists  of  and  is  worth  substantially  as  follows  ^ 

That  it  is  absolutely  necessary  for  the  preservation  of  said  estate  that  a 

receiver  be  appointed  to  take  charge  of  the  same* y 

for  the  following  reasons  :* 


1.  S€e,  generally.  Section  Two,  ante.  And 
compare  §§  3-e  and  59  with  Forms  Nob. 
8,  9,  and  10. 

S.  Here  recite  the  property,  under  the 
two  general  heads  of  real  and  personal,  in 
sufficient  detail,  showing  in  whose  posses- 
sion it  is  and  whether  there  are  any  adverse 
claimants. 

8.  Or  a  specified  part  of  it,  stating  it. 

4.  Here  state  the  reasons,  as,  for  in- 
stance, (1)  that  ''the  bankrupt  has  ab- 
sconded and  abandoned  the  same;"  or  (2) 
that  "  the  bankrupt  is  selling  the  same  at 


prices   much   less   than   such   property    ia 

worth,  to  wit ,  or  has  threatened  or 

is  liable  so  to  do;"  or  (3)  that  "the  bank- 
rupt is  neglecting  such  property  and  the 
same  is  deteriorating  or  liable  so  to  do." 
The  petition  should  state  that  the  appoint- 
ment of  a  receiver  is  absolutely  necessary 
for  the  preservation  of  the  estate.  In  ro 
Oakland  Lumber  Co.  (C.  C.  A.  2d  Cir.), 
23  Am.  B.  R.  181,  174  Fed.  634;  In  re 
Kosenthal  (D.  C,  N.  J.),  16  Am.  B.  R.  448^ 
144  Fed.  548. 
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That  your  petitioners  file  herewith  the  bond  of ,  in 

$ ,  as  required  hy  §  3-e  of  the  bankruptcy  act  of  1898.^ 

That®  it  will  be  for  the  best  interests  of  said  bankrupt  and  his  creditors 

that  his  business,  located  at  No street,  in  the of 

,  in  said  district,  be  continued  until  the  hearing  and  decision  on  the 

petition  for  adjudication  herein,  for  the  following  reasons: 

That  no  previous  application  has  been  made  to  this  or  any  other  court  for 
the  order  hereinafter  asked. 

Wherefore  your  petitioners  pray  that ,  of  

in  said  district,  be  appointed  receiver  herein,  with  power  to  take  charge  of 
and  hold  said  estate^  and  to  continue  said  business,  and  for  such  other 
order  as  shall  be  just  and  lawful. ' 

Dated, , , , ,  19. . . 


Petitioners^ 

State  of ,  '^ 

County  of ,  >88,: 

City  of , 

I  (We), *.....,  the  petitioner  . .  mentioned  and  described 

in  the  foregoing  petition,  do  hereby  (severally)  make  solemn  oath  that  the 
statements  of  fact  therein  contained  are  true,  according  to  the  best  of  my 
(our)  knowledge,  information,  and  belief. 


i. 


Subscribed  and  sworn  to  before  me,  this day  of ,  19. . . 


5.  For  bond,  see  Form  No.  9,  changing  re-  7.  Or  a  specified  part  of  it,  stating  it. 
«ital8  to  fit  this  kind  of  an  application  and  8.  This  application  can  be  made  by  one 
-the  condition  clause  to  fit  §  3-e.  petitioner  only.    If  made  by  attorney,  sbow 

6.  Omit  this  paragraph  if  the  receiver  is  in  afildarit  of  verificatioh  why  petition  was 
to  be  a  custodian  only.  not  made  by  the  creditors. 
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Form  Ko.  65. 

Order  Appointing  Receiver  Before  Adjiidication.8 
In  the  District  Court  of  the  United  States  for  the District  of  ^. . . .  ^ . . 


In  the  Matter  of 


y  In  Batikruptey  Ko.  •  • 


Bankrupt  . 


Whereas,  a  petition  for  adjudication  of  bankruptcy  was,  on  the 

day  of ,  19 . .  . ,  filed  against  , ,  of  the 

of ,  in  said  district,  and  said  petition  is  still  pending,  and  whereas 

it  satisfactorily  appears  that  it  is  absolutely  necessary  for  the  preservation 
of  the  estate  of  said  bankrupt  that  a  receiver  be  appointed  to  take  charge  of 
and  to  hold  such  estate,  and  that  he  continue  the  business  of  said  bankrupt, 
and  a  bond^^  having  been  filed,  as  provided  in  §  3-e  of  the  bankruptcy  act  of 

1898 ;  now,  on  motion  of   • •  • .,  Esq*,  attorney  for  the 

petitioner,  

It  is  ordered: 

That  said  bond  be  and  the  same  hereby  is  approved,  both  as  to  its  fonn^ 
sufficiency,  and  manner  of.  execution.  ..  • 

That » ,  of ,  in  said  tlistrict,  be,  and  he  hereby 

is,  appointed  receiver  of  the  estate  of  said  bankrupt^^  on  filing  an  additional 

bond  as  receiver  in  the  sum  of  $ ,  with  sufficient  sureties,  to  be 

approved  by  this  court,  and  that  thereupon  such  receiver*  take  charge  of  and 
hold  such  estate  until  further  order. 

That^  said  receiver  continue  the  business  of  such  bankrupt,  at  No.  . , 

street,  in  the of ,  in  said  district,  until  further 

order.^ 

It  is  further  ordered  that,  should he  adjudioated  a 

bankrupt,  said  receiver  continue  as  such,  with  the  powers  herein  con- 
ferred, until  the  appointment  and  qualification  of  a  trustee  of  said  bankrupt. 

9.  This  order  foUowg  Form  No.  64.     See     .     IJU  Or  a  specified  part  of  it,  stating  it. 
foot-note^  to  aame.  12.  Omit  this  paragraph^  if  the  receiver 

10.  The  order  should  require  the  bond  of  '     is  to  be  custodian  only. 

the  petitioning  creditors  be  filed  before  the  13.  Here  add  any  limitations  as,  for  in* 

receiver  takes   possession   of  the   property.  stance,  cojacerninig  the  borrowing  of  money^ 

Matter  of  Haff  (C.  C.  A.,  2d  Cir.),  13  Am.  the  buying  of  new  g^ods,  etc 
B.  R.  354,  135  Fed.  472,  68  C.  C.  A.  340. 
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Witness  the  Honorable ,  judge  of  the  said  court,  and 

the  seal  thereof,  at  the  city  of ,  in  said  district,  on  the daj 

of ,19... 

f    Seal  of    )  9 

I  the  court  f  .  Cl^rJg^ 

Form  Kg.  66. 

Petition  for  Appointment  of  Receiver  After  Adjudication  and  Referenoe.i4 
In  the  District  Court  of  the  United  States  for  the District  of 


In  the  Matter  of 


».  In  Bankruptcy  No.  . . 


Bankrupt  . 


To ,  Esq.,  Referee  in  Bankruptcy: 

Your  petitioner  respectfully  shows : 

That  your  petitioner  was  adjudicated  a  bankrupt  herein  on  the  ....'..  dav 
of ,  19 . . . ,  and  on  the  same  day  this  proceeding  was  duly  referred. 

That  your  petitioner's  estate  consists  of  and  is  worth  substantially  as 

follows  :"^ .  . • 

.  That  it  ifi^  absolutely  necessary  for  the  preservation  of  said  estate  that 
a  receiver  be  appointed  to  take  charge  of  the  same,  for  the  following 
reasons  :*® 

That "  it  will  be  for  the  best  interests  of  your  petitioner's  creditors  that 
his  business,  located  as  above  stated,  be  continued  until  a  trustee  cAn  be 
appointed  and  qualify,  for  the  following  reasons : 

That  no  previous  application  has  been  made  to  this  or  any  other  court  for 
the  order  hereinafter  asked. 

Wherefore  your  petitioner  prays  that  a  receiver  may  be  appointed  herein, 

14.  This  form  is  chiefly  valuable  in  volun-  16.  Here  state  the  reasons,  as,  for  in* 
tary  cases  to  protect  assets  until  a  trustee  stance,   ( 1 )   that  **  a  portion  of  said  estate 

can  be  appointed.   It  can,  of  course,  be  made      ig  perishable,  to  wit ,  and  should  be 

by  a  creditor  as  well  as  the  bankrupt.    See,  goij   at  once;"  or    (2)    that  "such  prop- 
generally,  Section  Two,  ante.  ^y^y   is  without  protection  from  theft  or 

15.  Here  recite  the  property  under  the       ^j^^  elements,  and  not  insured." 

two  general  heads  of  real  and  personal,  In  ^^    ^^.^^  ^j^  paragraph,  if  the  receiver 

sufficient  detail,  Rowing  in  whose  posses-  ,^  ^  ^  custodian  only, 
sion  it  18,  and  whether  there  are  any  ad-  '' 

Terse  claimants. 
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I  ■■  .ll..!  Ill  III  .» 

with  ^^  power  to  continue  said  business^  and  for  such  other  order  as  shall 
he  just  and  lawful. 

Dated,  •••«••••,  •  •  •  •  •  .^  ••••••••, ,  19. •  • 

^^•-«  •••••  • f 

Petitioner. 


State  of  . .' , 


X 


County  of 
City  of 


>ss.: 


I,   ,  the  petitioner  mentioned  and  described  in  the 

foregoing  petition,  do  hereby  make  solemn  oath  that  the  statements  of  fact 
therein  contained  are  true,  according  to  the  best  of  my  knowledge,  informa- 
tion, and  belief. 


Subscribed  and  sworn  to  before  me,  this day  of ,  19.  •  • 


Consent  of  CreditoTs,iA 

We,   the   undersigned,   creditors   of  said  bankrupt,  holding  unsecured 
^claims  in  the  amounts  set  opposite  our  names,  do  hereby  join  in  the  annexed  * 

petition,  and  do  nominate ,  of  the of , 

in  said  district,  for  receiver. 

Dated, , , , ,  19 . . . 


18.  So  also  this  clause  may  be  omitted.       See   "Practice"   on    receivershipB    in   Sec- 

19.  While  not  essential  to  secure  the  con-       tion  Two,  ante, 
«ent  of  creditors,  the  practice  is  advised. 
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Form  Ko.  67. 

Order  Appointing  Receiver  After  Adjudication  and  Reference^) 

At  a  Court  of  Bankruptcy,  held  in  and  for  the District  of , 

at ,  this day  of ,  19 . .  • 

Present: ,  Esq.,  Referee. 


In  the  Mattes  of 


>  In  Bankruptcy  No.  . . . 


Bankrupt  . 


Application  having  been  made  for  the  appointment  of  a  receiver  herein, 
and  that  he  be  given  power  to  continue  •  the  business  of  the  bankrupt,  and 
creditors,  in  a  total  of  $ ,  having  joined  in  such  applica- 
tion and  nominated ,  to  be  such  receiver ;  now,  on  motion 

of ,  Esq.,  attorney  for  said 

It  is  ordered : 

That ,  of  the ;  of ,  in  said  district, 

be,  and  he  hereby  is,  appointed  receiver  of  the  estate  of  said  bankrupt,  on 

filing  a  bond  in  the  sum  of  $ ,  with  sufficient  sureties,  to  be  approved 

by.  this  court. 

That  ^^  said  receiver  continue  the  business  of  said  bankrupt,  at  No.  . . 
street,  in  the of ,  in  said  district. 

That  ^  said  receiver  have  power  also  to 

That  said  receiver  continue  as  such  until  the  appointment  and  qualifica- 
tion of  a  trustee  herein. 


Referee  in  Bankruptcy, 

SO.  This  form  follows  Form  No.  66.    See  23.  Use  only  when  the  receiver  is  given 

foot-notes  to  same.  special  powers. 

21.  Omit  this  paragraph,  if  receiver  is  to 
be  custodian  only. 
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Form  No.  68. 

Petition  by  Receiver  to  CiTntinue  Bimiiiesa  of  Bankrupt 
(Hagar  and  Alexander's  Bankruptcy  Fofib9>  No.  55.) 

United  States  District  Court,  fof  the District  of : 


In  the  Matter  of 


r- 


y  In  Bankruptcy  No.  . . .. 


Bankrupt  '.' 


To  the  District  Court  of  the  United  States,  for  the  ......  District  of  .  .-• .  r,': 

The  petition  of :.,,,...  respectfully  shows : 

That  by  an  order  of  this  court,  dated ,  your  petitionei 

was  duly  appointed  temporary  receiver  herein,  and  duly  qualified  by  filings 
the  required  bond.  That  on  entering  upon  his  duties  herein  as  receiver,  your 
petitioner  has  taken  possession  of  the  property,  assete  and  effects  of  the  bank' 
rupt,  consisting  of # 

at street, 

That  he  has  made  a  careful  investigation  of  the  condition  of  the  bankrupt's 
business  and  finds  that  said  bankrupt  has  on  hand  a  large  number  of  unfilled 
orders,  from  which  it  is  estimated  the  sum -of  $.  v.  . .  .  could  be  realized 
upon  completion  of  same. 

That  there  is  also  a  large  stock  of  material  on  hand,  consisting  of  ...... .  . 

■ 

'       *  •  r 

and  largely  available  for  the  purpose  of  completing  such  orders. 

That  this  property  will  be  greatly  enhanced  in  value  by  making  it  up  into 
manufactured  goods;  otherwise,  but  a*small  amount  will  be  realized  for  the 
creditors  in  disposing  of  the  property  in  its  present  condition. 

Your  petitioner  believes  it  to  be  to  the  best  interests  of  this  estate  that 
he  be  permitted  to  carry  on  the  business  for  a  limited  period  and  fill  these 
orders. 

(That  at  the  time  the  petition  in  bankruptcy  was  filed  against  the  said 
bankrupt,  he  was  endeavoring  to  effect  a  settlement  with  his  creditors,  and 
said  bankrupt  as  your  petitioner  is  informed,  believes  that  he  can  now  effect 
such  settlement  with  his  creditors,  if  the  business  be  continued  and  the  good 
will  preserved.) 

"Wherefore,  your  petitioner  respectfully  prays  that  he  be  permitted  and 
empowered  to  continue  the  business  as  conducted  by  the  bankrupt  for  a  period 
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of days,  and  that  in  the  conduct  of  the  business,  he  be  permitted 

to  incur  such  expense  and  enter  upon  such  contracts  as  in  his  judgment  may 
seem  proper  in  the  premises. 

Dated ^ ; ,  19. . .    • 


Petitioner. 

^Verification,] 

Foim  No*  69t 

Order  Authoriiing  Receiver  to  Continue  Business  of  Bankrupt. 
(Hagar  and  Alexander's  Bankruptcy  Forms,  No.  56.) 

At  a  stated  term  of  the  United  States  District  Court  held  in  and  for 


the  District  of ,  at  the  Court  House  in  the  City  of 

on  the ,  day  of ,  19 . . . 

Present:  Hon ,  District  Judge. 


In  the  Mattbe  of 


Bankrupt  . 


-/  \ 


On  the  aimexed  petition ,  temporary  receiver  herein, 

verified  the day  of ,  19 . .  • ,  and  sufficient  reason 

appearing  to  me  therefor  it  is  hereby 

Ordered  that ,  as  receiver  herein,  be  and  he  hereby  is 

permitted,  authorized  and  empowered  to  continue  and  carry  on  the  business 

as  conducted  by  the  bankrupt  herein,  for  a  period  of days^ 

from  date  hereof,  and  in  the  conduct  of  said  business,  to  make  such  contracts 
and  incur  such  expense  as  in  his  discretion  may  be  necessary. 


D.J. 


Xos.  70,  71.] 


Report  of  Keceives. 


1177 


Form  ITo.  70. 

Order  that  Receiver  Complete  Contracts. 
(Hagar  and  Alexander's  Bankruptcy  Forms^  No.  57.) 

At  a  stated  term  of  the  District  Court  of  the  United  States  for  the 

District  of ,  held  at  the  Court  House,  City  of 

,  on  the day  of ,  19. . . 

Present :  Hon ,  District  Judge. 


In  the  Matteeof 


Bankrupt  . 


Upon  reading  and  filing  the  annexed  petition  of ,  temporary 

receiver  herein,  verified  the day  of ,  19 . . . ,  and  the 

annexed  consent  dated ,  19 . . . ,  and  on  motion  of ^ 

attorney -for  receiver,  it  is 

Ordered  that  said ,  receiver  herein,  be  and  he  hereby  is 

permitted  and  allowed  to  complete  the  orders  which  have  come  into  his  posses- 
sion and  which  are  in  the  course  of  manufacture  or  unfilled,  and  to  dispose 
of  the  same  when  completed,  in  the  regular^ourse  of  business,  for  cash,  and 
to  make  ajich  expenditures  in  relation  thereto  as  may  become  necessary* 


D.J. 
Form  Ho.  71. 

Report  of  Receiver. 

(Hagar  and  Alexander's  Bankruptcy  Forms^  No.  63.) 

United  States  District  Court,  for  the District  of ^ 


In  the  Matteb  of 


Bankrupt  . 


^In  Bankruptcy  No.  .. 


To  the  Uliited  States  District  Court,  for  the District  of : 

I, ,  do  hereby  make  and  file  my  report  and  account 

as  temporary  receiver  of  the  estate  of  the  above-named  bankrupt: 
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1,  I  was  appointed  temporaFy  receiver  herein  on  the day  of 

,  19. . .,  and  required  to  file  a  bond  in  the  penalty  of 

($ ).  Having  been  notified  of  my  appoint- 
ment, I  obtained  a  certified  copy  of  the  order  thereof,  and  filed  my  bond  in 
the  penalty  required,  and  in  company  with  the  attorney  for  the  petitioning 

creditors,  I  visited  the  premises  of  the  alleged  bankrupt,  No 

street, I  there  met  and  interviewed , 

the  secretary  of  the  company,  and  others.  Subsequently  other  officers  of  the 
alleged  bankrupt  arrived  at  the  premises,  and  after  consultation  with  attomev, 
turned  over  the  premises  to  me.  I  placed  a  custodian  in  charge  of  the  premises 
and  took  possession  of  the  books,  etc.     I  found  that  the  bankrupt  was  a 

corporation,  engaged  in  the  manufacture  and  sale  of 

I  had  a  long  consultation  with  the  officers  of  the  company 

and  with  various  large  creditors,  in  regard  to  the  advisability  of  continuing 
the  business,  inasmuch  as  the  company  had  on  hand  orders  to  be  executed, 

amounting  to  about  $ ,  and  a  large  su{)ply  of  material.     I  also 

learned  that  the  company  had  been  accufltomed  to  obtain  advances  upon  all 
its  invoices  and  that  almost  all  of  the  accounts  due  the  company  had  been 

assigned  for  these  advances.    That  Upwards  of  $ of  book  accounts 

had  been  so  assigned  and  no  estimate  could  be  theji  formed  as  to  what, 
if  any,  equity  the  alleged  bankrupt  might  have  in  said  accounts. 

X  I  finally  decided  that  it  would  he  of  advantage  tx)  the  estate  to  apply  for 
an  order  authorizing  me  as  recover  to  continue  the  business  for  a  period  of 
twenty  days,  with  leave  to.  aj^ly  for  a  further  extension,  if  desirable.  I 
directed  the  custodian  to  take  an  inventory  of  all  the  property  wid  sent  all 
of  the  outstanding  insurance  policies  to  the  various  companies  for  transfer 
of  interest 

2.  On ,  19.  .  .,  I  obtained  an  order  allowing  me  to  con- 
tinue the  business  for  a  period  of days.     I  called  an  informal 

meeting  of  the  creditors  to  meet  at  the  bankrupt's  premises,  attended  at  the 
said  meeting  and  remained  in  consultation  with  the  attorneys  and  creditors 
for  a  considerable  period.     Also  had  consultations  with  the  attorneys  for 

the  bankrupt  company  and    ,  attorneys  for  creditors. 

I  made  a  careful  examination  of  the  stock  on  hand  and  of  the  books,  employed 
an  expert  accountant  and  obtained  a  general  idea  of  the  condition  of  the 
business.  Revised  and  reduced  the  payroll  as  much  as  possible.  I  made 
arrangements  with  a  number  of  supply  houses  to  sell  goods  on  credit  and  had 
various  interviews  with  credit  men. 

[Insert  any  additional  or  special  allegations  as  to  services,  etc] 
On ,  19 .  .  . ,  I  obtaixied  the  consents  of  creditors  repre- 
senting a  majority  in  amount  of  claims,  for  an  order  extending  my  time  to 
run  the. business  for  an  additional  twenty  days,  inasmuch  as  there  were  a 
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large  number  of  unfilled  orders  yet  on  hand  and  an  order  was  signed  to  that 
effect.    Subsequently  I  verified  a  petition  for  the  appointment  of  appraisers 

and  for  a  sale.    On ,  19 . . . ,  an  inf dnoal  meeting  of  creditors 

\^as  held  on  the  bankrupt's  premises,  for  which  I  prepared  a  detailed  state- 
ment of  the  g^eral  condition  of  the  business. 

That  in  carrying  on  the  business  of  the  bankrupt  company  it  was  necelssary 
for  me  to  devote  a  large  amount  of  time  to  the  details  of  the  said  business  and 
to  visit  the  premises  of  the  bankrupt  frequently.     That  I  employed  about 

persons,  including  the  factory,  office  and  sales  departments 

and  the  weekly  payroll  averaged  $ to  $ That  at  the  time  I 

commenced  to  carry  on  the  business,  there  were  about  $ in  orders 

on  hand  and  I  subsequently  obtained  about  $ additional  orders. 

That  as  receiver  I  purchased  merchandise  and  supplies,  amounting  to  about 
$ ,  as  shown  in  Schedule  B,  hereto  annexed. 

I  manufactured,  filed  and  shipped  all  of  the  orders  above  mentioned,  which 
-were  deemed  profitable  to  fill  Annexed  hereto  is  my  verified  account  as 
receiver,  showing  receipts  and  disbursements  in  the  conduct  of  the  business 
The  merchandise  and  plant  were  sold  at  public  auction  pursuant  to  order 
of  this  court. 

I  have  received  no  compensation  for  my  services  as  receiver  and  in  conduct- 
ing the  business  of  the  bankrupt  under  the  order  of  this  court.  .5 

Wherefore,  I  respectfully  pray  that  my  said  account  be  passed  as  filed^that 

suitable  allowances  be  made  to ,  my  attorneys,  and  to  the 

duly  appointed  appraisers  and  to  myself  as  receiver,  and  for  carrying  on  the 
business  of  said  bankrupt,  and  tnat  I  be  discharged  as  receiver  herein. 

All  of  which  is  respectfully  submitted. 

Dated  ....,....,....,....,  19 .. . 


Receiver. 
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Form  No.  72. 

Order  Confirmiiic  Report  of  Special  Muter  on  Receiver's  Acconnti. 
(Hagar  and  Alexander's  Bankruptcy  Forms,  No.  70.) 

At  a  Stated  term  of  the  District  Court  of  the  United  States  for  the 

District  of ,  held  at  the  Court  House,  City  of 

,  on day  of ,  19 . . . 

Presentr^Hon ,  District  Judge, 


In  the  Matteb  of 


^  No.  • . .. 


Bankrupt  . 


,  temporary  receiver  of  the  above-named  bankrupt^ 

having  presented  his  account  and  vouchers  in  support  thereof,  and  having; 
moved  to  confirm  his  report  and  that  allowances  be  made  to  the  said  receiver 
and  to  his  counsel  for  their  services,  and  to  the  attorneys  for  the  petitioning 
creditors,  etc.,  and  an  application  having  thereupon  been  made  to  confirm 
and  approve  the  said  account  and  make  such  allovirances,  and  the  said  matters 

having  been  referred  to ,  Esq.,  as  Special  Master,  and  the 

said  Special  Master  having  filed  his  report  thereon,  dated day  of 

Now  after  hearing ^Esq.,  of  counsel  for  the  receiver,  in  sup-^ 

port  of  said  application,  and  due  deliberation  having  been  had  thereon,  upon 
reading  and  filing  the  report  of  the  said  Special  Master,  the  account  and 
report  of ,  receiver  herein,  it  is 

Ordered: — That  the  report  of ,  Esq.,  Special  Master  {or 

Referee)  appointed  herein,  be,  and  the  same  hereby  is  in  all  respects  con- 
firmed and  approved, 

And  it  is  further  ordered : — That  the  account  of ,  temporary 

receiver  of  the  property,  assets  and  effects  of ,  bankrupt 

above  named,  be,  and  the  same  hereby  is  in  all  things  allowed,  approved  and 
confirmed. 

And  it  is  further  ordered : — That ,  temporary  receiver  herein, 

be,  and  he  hereby  is,  allowed  for  his  services  the  sum  of  $ 

and  ^hat  the  disbursements  expended  by  him  in  the  safe 

administration  and  preservation  of  the  estate  and  heretofore  deducted  by 
him,  be  and  the  same  hereby  are  allowed. 
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And  it  is  further  ordered : — That ,  temporary  receiver  herein^ 

pay  to the  sum  of  $ as  and  for  an  allowance  to 

them  as  attorneys  for  the  receiver  herein  and  the  further  sum  of  $ 

disbursements  incurred  and  expended  on  behalf  of  the  receiver  in  the  safe 
administration  and  preservation  of  the  estate  herein,  and  amounting  in  the 
aggregate  to  the  sum  of  $ 

And  it  is  further  ordered :  —  That ,  temporary  receiver  herein^ 

pay  to   ,   ,  and   ,  the 

sum  of  $ each  for  services  rendered  by  them  as  appraisers  herein. 

And  it  is  further  ordered :  —  That ,  temporary  receiver  herein, 

pay  to ,  £sq.,  the  Special  Master  herein,  the  sum  of 

$ for  his  services  and  disbursements  on  this  accounting. 

And  it  is  further  ordered : — That ,  temporary  receiver 

herein,  after  making  the  payments  as  herein  directed,  pay  the  balance 
remaining  in  his  hands  to •  •  •  ?  trustee  in  bankruptcy  herein. 

And  it  is  further  ordered : — That  upon  making  such  payments > 

temporary  receiver  herein,  be  discharged  as  receiver  of  the  property,  assets 
and  effects  of  the  above-named  bankrupt,  and  that  the  bond  given  by  him  for 
the  faithful  performance  of  his  duties  be  canceled  and  discharged,  and  the 
sureties  thereon  released  from  any  and  all  liability  thereunder  (and  that  the 
bond  given  by  the  petitioning  creditor  upon  whose  application  the  receiver 
was  appointed  herein  under  section  3,  subdivision  e  of  the  bankruptcy  act, 
be  canceled  and  annulled,  and  the  sureties  thereon  exonerated  from  any  and 
all  liability  thereunder.) 


2?.  /. 
Form  No.  73. 

Petition  for  Injimctioii  Other  than  Against  Snits^BS 
In  the  District  Court  of  the  United  States  for  the District  of » 

"     ■  N 


In  the  Matter  of 


^In  Bankruptcy  Xo.  ••< 


Bankrupt  . 


To .' ,  Esq.,"  Referee  in  Bankruptcy: 

Your  petitioner  respectfully  shows : 

83.     For    the    validity    of     injunctiong  officers.     See  also  Mueller  ▼.  Nugent,  184 

granted  by  referees,  see,  generally,  Sections  U.  S.  1,  7  Am.  B.  R.  224. 

Two,  Eleven  and  Thirty-eight.     Read  also  84.  If  before  adjudication,  address  to  the 

Oeneral  Order  XII,  which,  however,  refers  •  judge, 
donly  to  injunctions  against  proceedings  or 
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[Xo.  74:. 


That  he  is  the  receiver  ^^  herein. 

That  the  above-nanred  bankrupt  was  duly  adjudged  herein  on  the 

day  of ,  19. . .,  and,  thereafter,  the  following  proceedings  were 

had  :^ 

That  ^ • 


That,  unless  the  injunction  hereinafter  asked  is  granted,  your  petitioner 
and  the  creditors  of  said  bankrupt  will  suffer  irreparable  injury. 

That  no  previous  application  baa  been  made  to  this  or  any  other  court 
for  the  order  hereinafter  asked, . 

Wherefore,  your  petitioner  prays  for  a  writ  of  injunction  herein,  for- 
bidding the  said ,  his  attorneys,  agents,  and .  servants, 

from  ^® , 

.and  for  such  other  order  as  shall  be  just  and  lawful. 

Dated, , , ,  19 . . . 


[Add  verification  as  in  Form  No,  66.] 


Petitioner. 


Form  Ho.  74. 

Referee's  Stay  and  Show  Cause  Other  than  Against  Suits.20 

At  a  Court  of  Bankruptcy,  held  in  and  for  the    District 

of _,  at ,  this day  of ,  19 . . . 

Present : ,  Esq.,  Referee. 


> 


In  the  Matter  of 


ii 


^Iii  BftnkfQptcy  No. 


Bankrupt  ^ 


Application    having    been    made    for    a    writ    of    injunction    directed 
to ,  of  the of . ,  in  said  district, 


25.  Or  "  the  bankrupt;"  or  "  the  trustee;" 
or  "  a  creditor  of  the  bankrupt." 

26.  Recite  the  previous  steps  in  the  pro- 
ceeding briefly. 

27.  Here  give  the  name  and  residence  of 
the  person  sought  to  be  enjoined,  and  the 
facts  making  the  injunction  necessary,  as 
an  imminent  sale  on  a  foreclosure  where 
the  equity  of  redemption  \a  substantial;  or, 
the  giving  of  a  voidable  preference  as  de- 
fined in  §  60,  aid  proc<>edingfl  by  the 
creditor  proforr«Ml  vliich  may  result  in  the 
property  getting  into  the  hands  of  an  inno- 


cent holder  for  value^  in  this  case  specifying 
whether  or  not  the  property  is  in  the  pos- 
session of  the  bankrupt  or  an  adverse 
claimant,  and,  if  the  latter,  by  what  kind 
of  a  transfer  and  with  what  tiotiee,  if  ant, 
of  the  bankruptcy  he  holds.  See.  generally 
"  Injunctions  other  than  against  Suits,"  in 
Section  Two,  ante^  and  cases  cited. 

28.  Here  state  briefly  the  acts  or  twns- 
actions  which  the  petitiomer  seeks  to  pi^ 
vent. 

29.  The  referee  may.  it  is  thought.  ?rant 
an   injunction  without  a  show  cause.    -^ 


Xo.  74.] 


Order  of  Stay  by  Eefehee. 


11S3 


restraining  him  from 


30 


and  it  appearing  that  the  same  should  be  heard  und  decided  *by  the  judge, 

and  that  the  said be  so  restrained  meanwhile ;  now,  on 

motion  of ,  Esq.,  attorney  for ,  the 

petitioner, 

It  is  ordered : 

That ,  his  attorneys,  agents,  and  servants,  be,  and  they 

are  and  each  of  them  is  hereby  restrained  and  enjoined  from  ^^ 

until  the  hearing  and  decision  of  the  show 

cause  hereinafter* ordered. 

That  the  said show  cause,  before  the  Hon 

,  District  Judge,  at  the  United  States  District  Court  Eoom^  in 

the of ,  in  said  district,  on  the day  of , 

19 .  .  . ,  at o'clock,  . .  M.,  or  as  soon  thereafter  as  counsel  can  be  heard, 

why  a  writ  of  injunction  should  not  issue  out  of  said  court  restraining  and 

enjoining  him,  the  said ,  from  *^ 

forever.^ 

Let  service  of  this  order  on  the  said  ^ •  •  >  l^y  delivery  to 

him  personally  of  a  copy  of  the  same  and  of  the  petition  on  which  it  is 

granted  within days  previous  to  the  day  last  hereinbefore  mentioned, 

be  sufficient** 


Referee  in  Bankruptcy. 


Mueller  v.  Nugent,  184  U.  S.  1,  7  Am.  B.  R. 
224,  and  consult  generally  "  Injunctions 
other  than  against  Suits  "  in  Section  Two, 
ante.  If  a  show  csiuse  is  not  thought  a4ce8- 
sary  use  Form  No.  107,  or  if  the  local  prac- 
tice does  not  call  for  the  issuance  of  the 
writ  of  injunction,  draw  a  referee's  order 
restraining  and  enjoining  the  persbn  named 
as  suggested  by  the  words  of  this  form. 

30.  Make  this   recital  fit  the  prayer  of 
the  petition. 


81.  Here  state  the  aets  or  transactions 
which  are  enjoined. 

32.  Or  until  a  time  certain,  specifying  it, 
or  "  until  further  order." 

38.  Or  "  on ,  Efiq.,  iiis  attorney  of 

record,"  if  any ;  or  "  on  either  or  both  the 

said and  • ,  his  attorney," 

as  the  court  may  direct. 

34.  Service  should  never  be  by  mail,  or  on 
any  person  other  than  here  specified. 
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Form  So.  75. 

Referee's  Order  that  Writ  of  Injttiifitioii  Imim.» 

At  a  Court  of  Bankruptcy,  held  in  and  for  the   District 

of ,  at ,  this day  of ,  19. . . 

Present : ,  Esq.,  Referee. 


In  the  Matter  of 


Bankrupt  . 


>.  In  Bankruptcy  No.  . , . 


Application  having  been  made  for  a  writ  of  injunction  directed  to 
,  of  the of ,  in  said  district,  restrain- 
ing him  from  *® ; 

and  it  appearing  that  the  same  should  be  granted  by  the  referee  and  not 

by  the  judge;"  on  motion  of ,  Esq.,  attorney  for 

,^®  and  ;....' ,  Esq.,  also  appearing  for 

the  said and  objecting  thereto  (or  consenting), 

It  is  ordered : 

That  a  writ  of  injunction  issue  out  of  said  court,  and  under  its  seal,  and 

tested  by  its  clerk,^  restraining  and  enjoining  the  said 

his  attorneys,  agents,  and  servants  from  ^ forever.^^ 

That,  until  such  writ  shall  issue,  the  said his 

attorneys,  agents,  and  servants,  be  and  they  hereby  are  restrained  and 
enjoined  from  the  doing  of  said  acts. 


Referee  in  Bankruptcy, 


85.  See  foot-note  29,  Form  No.  74. 

86.  See  foot-note  30,  to  same  form. 

87.  If  brought  on  before  the  referee  by 
stipulation    (see  Form  No.   91)    strike  out 

this  clause  and  substitute  for  it,  ''  and  the 
same  being  now  moved  by  stipulation  be- 
fore the  referee  instead  of  before  the  judge." 


88.  Strike  out  to   end   of   paragraph  if 
there  is  no  appearance  in  opposition. 

89.  See  General  Order  III. 

40.  Here  state  the  acts  or  transactions 
enjoined. 

41.  Or  until  a  time  certain,  specifying  it, 
or  "until  further  order." 


IN-Q.  76.] 
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Form  Vo.  76. 
Order  that  Writ  of'  lojiinetioii  Issue,  Alter  Referee's  Stsy  and  Sbev  Caiue.42 
In  the  District  Court  of  the  United  States  for  the District  of  . . 


In  the  Matteb  of 


4 


Bankrupt  . 


y  In  Bftnlcruptcy  No.  . . . 


Whereas,  application  has  been  previously  made  for  a  writ  of  injunction 

<iirected  to ,  of  the   of   ,  in  said 

-district,  and  a  temporary  injunction  was  granted  thereon  by    

,  Esq.,  referee  in  bankruptcy  of  this  court,  and  the  said 

required  to  show  cause  in  this  court  why  the  same  should  not  be 

continued  forever,'**  and  such  show  cause  being  this  day  moved  by 

,  Esq.,  attorney  for  the  petitioner,  and  ^  after  hearing  t 

, ,  Esq.,  attorney  for  said ,  opposed : 

It  is  ordered  :**  that  a  writ  *^  of  injunction  issue  out  of  this  court,  under 

its  seal  and  tested  by  its  clerk,  restraining  and  enjoining  the  said 

,  and  his  attorneys,  agents,  and  servants,  from  ^^ 

forever.*® 

Witness,  the  Honorable ,  Judge  of  the  said  court, 

and  the  seal  thereof,  at  the  city  of ,  in  said  district,  on  the 

day  of ,  19 . . . 


{ 


Seal  of 
the  court. 


}■ 


Clerk. 


42.  To  be  used  only  in  cases  where  the 
referee  grants  a  temporary  injunction  with 
show  cause.  See  Form  No.  74  and  foot-note 
29.    Compare  also  Form  No.  75. 

48.  Or  recite  the  duration  of  the  injunc- 
tion as  shown  in  the  referee's  order. 

44.  Strike  out  to  end  of  paragraph  if 
there  is  no  appearance  in  opposition. 

45.  If  application  is  denied,  strike  out 

75 


balance  of  form  and  add:  "That  such  ap- 
plication be  and  the  same  hereby  is  denied, 
and  such  temporary  injunction  herein  is 
vacated." 

.  46.  For  form  of  writ,  see  works  on  Fed- 
eral Practice. 

47.  Here  state  the  acts  or  transactions 
enjoined. 

48.  See  foot-note  43. 
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Supplementary  Foems. 


[No.  77. 


Form  Hoi  T7. 
OrAef  Detenniaing  Bxemptiomi  Wkea  no  Trnttee  Appoiiited.49 

At  a  Court  of  Bankniptcy,  held  in  and  for  the    . . : District 

of ,  at ,  this day  of ,  19. . . 

Present : ,  Esq.,  Referee. 


In  the  Matter  of 


>•  In  Bankruptcy  No.  . . . 


Bunkrupt  . 


An  order  having  been  entered  herein  dispensing  with  a  trustee,  as  pro> 
vided  in  General  Order  XV;  and  it  appearing,  from  the  affidavit  of  the 
bankrupt  filed  on  this  applicatioii  andtSeh^dule  B  (5)  filed  with  his  petition 
herein,  that  he  has  duly  claimed  and  is  entitled  to  the  eTOmptiona  hereinafter 
mentioned ;  now,  on  motion  of j  Eeqi,  his  attorney, 

It  is  ordered  that  the  said  bankrupt's  claim  to  e^mptions  be  determined 
as  follows : 

That  he  is  entitled,  under of  the  laws  of  the  State  of r 

to  the  following  property :~ 

.•..•••«.■.».*.••■.•••••••«•*••.•».••.■•••••.••'••.•••■•.■*•*■■■' 

and  that  the  same  be  delivered  to  him, forthwith. 


49.  Consult,  generally,  Sections  Six  and 
Forty-seven.  And  aee  General  Order  XV 
and^orm  No.  27.  See  also  §§  2(11), 
38(4).  Forms  Nos.  78,  79,  80  should  also 
be  noted. 


Referee  in  Bankruptcy, 


50.  Here  say  "  that  claimed  by  him  in  his 
said  Schedule  B  (5),"  or,  if  all  of  same  are 
not  set  off  to  him,  specify  those  that  are^ 
set  off. 


:S*o.  78.J 


Exceptions  to  Exbmptions. 


118T 


Ift^m  Vo,  78, 

In  the  District  Court  oi  the  United  States  for  the Diatriot  of 


T     »■ 


"    '  ■    ■  I 


Iif  THE  Matter  of 


Bankrupt  . 


>-  In  Bankruptcy  Xo,  . . . 


Kow  comes ,  of ,  a  creditor  of  the  above- 
named  bankrupt,'^^  and  excepts  *to  the  trustee's  report  setting  off  said  bank- 
rupts exceptions,  filed  herein  on  the day  of ,  19.  .  .,^  in 

that  such  report*^  sets  off  to  said  bankrupt  the  following:" 


for  the  following  reasons: 


<8<^ 


and  prays  that  a  hearing  may  be  had  upon  such  exceptions  and  that  the  saime 
may  be  argued,  as  provided  in-Oeneral  Order  XVllJ 

Dated, ,  . '. ,  , , : .  .,  19. . . 


Excepting  CreiitorF' 


ol.  See,  generally,  Sections  Six  and 
Forty-aeven,  and  for  trustee'd  report  on  ex- 
emptions, Form  No.  47,  which,  however,  it 
is  thought,  should  be  verified  and  should 
specify  the  State  statute  under  whicli  the 
exemptions  are  set  apart.  The  practice  on 
exceptions  will  be  found  in  General  Order 
XVII.  If  the  bankrupt  is  the  party  ag- 
grieved he  must  ask  a  review.  See  Form 
No.  80. 

52.  If  the  exceptions  are  made  by  attor- 
ney add :    "by ,  of  the 

of    ,    in    said   district,   his   attorney, 

duly  authorized  to  that  end."  For  the 
authority  required  if  the  exceptions  are  not 
filed  by  a  creditor,  see  §  1(9). 


58.  Or,  if  the  exceptions  are  to  the 
referee's  order,  strike  out  this  clause  and 
substitute:    **  and  excepts  to  the  order  of 

,  Fsq.,  referee  in  bankruptcy 

herein,  determining  said  bankrupt's  claim 
to  exemptions,  entered  on  the  ....  dav  of 
,19.." 

54.  "  Or  order,"  as  the  case  mav  be. 

55.  Here  copy  in  the  set-off  objected  to,  or 
phra.sfe  it  in  words  so  that  the  exception 
will  be  clearly  indicated. 

56.  Here  insert  words  showing  the  error 
excepted  to. 

57.  If  by  an  attorney,  add  "by    

,    his    attorney,    address    No. 


« .  *  • 
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SCPPLBMENTABY    FoBMS. 


[No.  79. 


Form  Ho.  79, 

Order  Detenzdniiig  Ezemptioiis  After  Tmstee's  Repertss 

At  a  Court  of  Bankruptcy,  held  in  and  for  the District  of 

y  at ,  this day  of ,  19, . . 

Before ,  Esq.,  Referee : 


In  the  Matteb  of 


^In  Bankruptcy  No.  ... 


Bankrupt  • 


The  trustee  herein  having,  more  than  twenty  days  since,  filed  his  report 
of  exempted  property,  in  accordance  with  Qeneral  Order  XVII,  and  no 

exceptions  having  been  taken  thereto,^  now,  on  motion  of 

Esq.,  attorney  for  said  bankrupt. 

It  is  ordered : 

That  said  trustee's  report  of  exempted  property  be,  and  the  same  hereby  is, 
in  all  things  confirmed,^  and  the  bankrupt's  claim  to  exemptions  is  hereby 
determined  accordingly. 

That  the  property  specified  in  such  report  be  delivered  to  said  bankrupt 
forthwith. 


Refeffee  in  Bankruptcy. 


58.  See  foot-note  51.    This  form  can  also 
easily  be  changed  to  fit  a  case  where  ex- 
ceptions have  been  taken    (Form  No.   78) 
and  argued. 

59.  If  exceptions  have  been  taken)  change 
to  fit  the  facts;  if  the  report  of  the  trustee 


is  not  to  be  confirmed  in  whole  or  in  part^ 
here  give  the  reasons. 

60.  Or,  in  case  such  report  is  not  con- 
firmed,  in  whole  <^  in  part,  stop  here  and 
insert  words  indicating  the  decision. 


Xo.  80.]  KzviEw  OP  Obdeb  as  to  Exemptions,  1189 

t 

Form  No.  80. 

Petition  by  Baokntpt  for  Review  of  Referee's  Order  on  £zemptiona.6i 

In  the  District  Court  of  the  United  States  for  the District  of  . .  •-;?  ••! 


In  the  Mattes  of 


^Id  Bankruptcy  No.  ... 


Bankrupt  . 


To ,  Esq.,  Eeferee  in  Bankruptcy: 

Yonr  petitioner  respectfully  shows:  ^   • 

That  he  was  adjudged  a  bankrupt  herein  on  the day  of , 

19. . .,  and  that  a  trustee  of  his  estate  was  in  such  proceeding  subsequently 
appointed. 

That  such  trustee,  on  the day  of ,  19 ... ,  filed  a  report 

of  exempted  property  herein,  and  that,  on  the day  of ,  19. . ., 

an  order  was  entered  determining  your  petitioner's  claim  to  exempt  property, 
as  stated  in  such  report.^ 

68 

That  such  order  was  erroneous,  for  the  following  reasons  :** 

Wherefore,  your  petitioner,  feeling  aggrieved  because  of  said  order,  prays 
.    that  said  trustee's  report  and  the  said  order  be  reviewed,  as  provided  in  the 
bankruptcy  law  of  1898  and  General  Order  XXVII. 
Dated, , , , ,  19 . . . 


{^Add  verification  as  in  Form  No.  66.] 


Bankrupt. 


61.  If  granted,  for  Referee's  Gertiflcate  whole  or  in  part  here  state  the  suhstance 
on  Review,  see  Form  No.  159.     See,  gener-  of  the  referee's  order. 

ally,  for  practice  on  reviews,  Section  Thirty-  68.  Or,  if  the  referee's  order  modified  the 

nine,  ante.     A  creditor  can,  of  course,  ask  trustee's  report,  strike  out  "  as  stated   in 

for  a  review.   If  so,  see  Forms  Nos.  158  and  each  report,"  and  substitute  "as  follows: 

159.  *' 

62.  If  confirmation  was  refused  either  in  64.  Here  indicate  the  reasons  constitut- 

ing the  error  complained  of. 
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[^'o.  bl 


Form  ir^  .81. 

Petition  for  Or4ez  Ajnending  Sohedulea^ 
In  the  District  Court  of  the  United  States  for  the District  of 


In  the  Mattbb  of 


►  In  Bankruptcy  Ko.  . , . 


Bankrupt  , 


'J 


To ,  Esq.,  Eef eree  in  Bankruptcy : 

Your  petitioner  respectfully  shows : 

That  he  was.  duly  adjudicated  a  bankrupt  herein  on  the dav  of 

,  19. .  .,  and  that  his  schedules,  as  required  by  §  7  (8)  of  the 

bankruptcy  law  of  1898,  have  been  duly  filed  herein. 

That  the  first  meeting  of  your  petitioner's  creditors  has  been  called  for^ 
the day  of ,  19 . . . 

That,  at  the  time  your  petitioner's  schedule  of  creditors  was  prepared,  bv 
inadvertence,^'^  the  names  and  the  statutory  facts  concerning  the  claims 
of  certain  creditors  were  omitted  therefrom.^ 

That  such  napaes  and  facts  are  as  follows  "^ 


That*"^  the  above-mentioned  creditors  have  not  been  regularly  notified  of 
said  first  meeting  of  creditors. 

That,*^*  at  the  time  your  petitioner's  schedule  of  property  was  prepared, 
by  inadvertence,  a  certain  interest  In  property  vested  in  your  petitioner  was 
omitted  therefrom,  namely  :^^ 


65.  This  petition  can  be  adapted  to  a 
case  where  the  petition  and  not  the  sched- 
ules needs  amendment.  See  Section  Eigh- 
teen, (LMie.  Compare,  generally,  General 
Order  XI,  and  Sections  Seven  and  Eighteen. 

66.  If  the  meeting  has  been  held,  cimnge 
to  fit  the  facts. 

67.  Or  pive  any  other  reason  bringing  the 
case  within  General  Order  XI. 

G8.  Or  state  what  was  the  act  or  omission 
which  makes  the  amendment  necessary. 

6D,  If  an  amendment  of  Schedule  A  is 
d.  sired,  give  the  name  of  the  creditor,  his 


residence,  when  and  where  the  debt  was 
contracted,  and  its  consideration  ft"^ 
amount,  and  if  secured,  etc.,  with  the  saro? 
particularity  required  by  the  appropriate? 
page  of  Schedule  A  of  Form  No.  !• 

70.  Omit  this,  if  notice  has  been  sent 
them. 

71.  Use  this  paragraph  only  when  tk 
amendment  of  Schedule  B  is  desired. 

72.  Here  give  a  sufficient  description  t" 
show  all  the  facts  required  by  the  apP^'' 
priate  page  of  Schedule  B  of  Form  N^o- 1- 


Xo.  82.]  Amendment  of  'Scheddles.  1191 

That  no  previous  application  has  been  made  for  the*  order  hereinafter 
asked. 

Wherefore,  your  petitioner  prays  for  an  order  amending  said  sehedulea 
in  the  particulars  above  specified,^  and  that  notice  be  givefi  accordingly. 

Dated  at , , , ,  19 . . . 


{Add  verification  as  in  Form  No.  66.]  Petitioner. 

Order  to  Show  Cause  on  Amendment  of  SchedulesJ^ 


At  a  Court  of  Bankruptcy,  held  in  and  for  the District  of  . . .  .:r3 

at ,  this ' .  dSy  of  .;....,  19 . . . 

Present : ,  Esq.,  Referee. 


In 

THE 

Matteb 

OF 

• 

( 

;    ...      1    ... 

Bankrupt  . 

•.     -l  In  Bankruptcy  No.  .. 


On  reading  and  filing  the  petition  of ^  the  baiiikrupt 

herein,  therein  he  prays  for  an  order  ^m/ending  his  schedules  in  certain 
particulars,  now,  on  motion  of ,  Esq.,  his  attorney, 

It  is  ordered : 

That  the  creditors  hereinafter  named  show  catise  before  the  undersigned^ 

at ,  in  the of ,  in  said  district,  on  the 

day  of ,  19 ... ,  at  .  , . .  o'clock,  ....  m*,  or  as  soon  thereafter  as 

counsel  can  be  heard,  why  the  prayer  of  said  petition  should  not  be  granted 
and  why  said  petitioner's  schedules,  hereinafter  mentioned,  should  not  be 
amended  by  adding  to  Schedule  A  '^^  the  names  and  facts  herein- 
after set  forth  {^^ 

and''"'  by  adding  to  Schedule  B "^^  the  following  statement  of  facts 

as  to  propl^rty  :''* 

73.  If  notice  has  been  given,  stop  here.  76.  See  foot-note  68,  Form  No.  81. 

74.  This  form  fits  into  Form  No.  81.    See  77.  See  foot-notfe  71,  Form  No.  81. 
foot-note  65  to  same.                                                   78.  Here  insert  (1),  (2),  (3),  (4),  (5), 

75.  Here   insert    (1),    (2),    (3),    (4),  or       or  (6),  dependent  on  the  page  of  Schedule 
( 5 ) ,  dependent  on  the  page  of  Schedule  A       B  sought  to  be  amended. 

Bought  to  be  amended.  79.  See  foot-note   78,   Form  No.   81. 
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Su^FL£M£NTABY    FoBMS. 


LNo.  83, 


Let  servioe  of  thh  order  be  made  by  mail,  addressed  to  said  persons  at 
their  places  of  residence  as  above  stated,  not  later  than  ten  days  prior  to  the 
return  day  hereof.^ 


Referee  in  Bankruptcy. 


Form  Ho.  83. 
Order  Ainanding  Scheiliile8.8i 

At  a  Court  of  Bankruptcy,  held  in  and  for  the District  of 

,  at ,  on  the day  of ,  19 . . . 

Present : ,  Esq.,  Beferee. 


In  the  Mattkb  of 


>  In  Bankruptcy  No.  . . . 


Bankrupt  . 


Application  having  been  heretofore  made  for  an  order  amending  Schedule" 

,  previously  filed  herein  and  an  order  to  show  cause  having  been 

granted  thereon  on  the day  of ,  19 . .  . ,  and  proof  of  mailing 

said  order,  as  provided  therein,  now  being  made,  and® 


now,  on  motion  of ,  Esq.,  attorney  for  said  bankrupt. 

It  is  ordered : 

That  Schedule  A   (   )**  herein  be  amended  by  adding  thereto,  in  the 
proper  columns,  the  following  facts  :*^  


80.  If  Schedule  B  only  is  to  be  amended, 
notice  should  be  given  the  trustee,  and  this 
paragraph  changed  accordingly. 

81.  This  order  should  be  in  triplicate,  one 
for  the  clerk,  one  for  the  trustee,  and  one 
for  the  referee.  Compare  Forms  Noa.  81 
and  82.  See  also,  generally,  Sections 
Seven  and  Eighteen,  ante,  and  General 
Order  XI. 

88.  Here  insert,  for  instance,  "A  (3)  " 
or  "B  (2),"  to  fit  the  petition. 


83.  Recite  whether  there  was  appearance 
in  opposition,  and  if  so  by  what  creditor 
or  the  trustee,  and  by  what  attorney  repre- 
sented. 

84.  See  foot-note  82. 

85.  Indicate  the  oolamns  on  the  appro- 
priate page  of  schedule  A  by  numeral  as  if 
in  Schedule  A  (3)  thuas  (1)  page  25,  (2) 
John  Smith,  (3)  650  Broadway,  New  Yoric, 
(4)  New  York,  (5)  Merchandise,  (6) 
$5,203.69." 


:So.  84.] 


AffudaVit  to  Schbdulb. 


1193 


That®*  Schedule  B   (  )   be  amended  by  adding  thereto  the  following 
words  :^ 


Referee  m  Bamhruptcy, 


Form  Vo.  84. 


AffidATit  to  Schedule  of  Creditors  When  Bankrupt  Cannot  be  Found.88 
In  the  District  Conrt  of  the  United  States  for  the District  of 


In  thb  Matteb  of 


Bankrupt  • 


».  In  Bankruptcy  Ko.  . . . 


State  of  . . , 

County  of 

City  of  , 


8S.: 


,  of ,  being  severally  duly  sworn,  depose  and 

say  that  they^  are  the  petitioning  creditors  in  the  above  proceeding ;  that  the 

said ,  the  bankrupt,  is  absent  from  the  said  district  and 

cannot  be  found ;  that  your  petitioners  have  diligently  inquired  into  his  affairs 
for  the  purpose  of  ascertaining  the  names  and  places  of  residence  of  all  of 
his  creditors,  and,  according  to  the  best  of  their  information,  such  names 
and  places  of  residence  are  set  out  in  Schedule  A,  hereto  annexed. 


Subscribed  and  sworn  to  before  me^  this  ....••  day  of ,  Id.  • 


86.  Use  only  if  Schedule  B  is  to  be 
amended. 

87.  See  foot-note  85,  and  Indicate  columns 
of  appropriate  page  of  Schedule  B,  as  there 
indicated. 


88.  This  practice  is  outlined  in  General 
Order  IX.  See  also  Sections  Seven  and 
Thirty-nine. 

89.  One  petitioner  acquainted  with  the 
facts  can  make  this  affidavit;  if  so,  ^change 
the  form  accordingly. 
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SUPPLBUBSTABT   FOSUS. 


[No.  85. 


.A 


Schedule  A.^ 

Unsecured  Creditoxs. 


Names. 

Rendenoes. 

AmountB. 

Dolb. 

Cte. 

] 

'  r 
It. 

t 

» 

1. 

'    ■    r    ' 

/  ♦ 

' 

■  " 

, 

'^     1    ' 

& 

Creditors  Holding  Securities. 


Names. 

Kesidenoes. 

1 

Securities. 

Values. 

1 

Amounts. 

/     ,        .        .  .' 

1                     .        ■     1     ■.-. 

Dolls. 

*     * 

Cts. 

DoUs. 

Cts. 

Form  No.  85. 

Petition  that  Bankrupt  Turn  over  Concealed  Assets. 
(Hagar  and  Alexander's  Bankruptcy  Forms,  No.  106.) 

United  States  District  Court,  for  the District  of 


^imt 


'\  . 


In  the  Matteb  of 


►  In  Bankruptcy  Ko. 


Bankrupt  . 


To ,  Esq.,  Referee  in  Bankruptcy: 

The  petition  of  .  ; respectfully  shows : 

1.  That  he  is  the  trustee  herein  duly  qualified  and  acting. 

2.  Petitioner  respectfully  alleges  that  through  his  attorney,  he  has  ex- 
amined the  bankrupt  and  other  witnesses  in  this  proceeding  and  thoroughly 
investigated  the  books  of  the  bankrupt  and  the  circumstances  connected  with 
this  bankruptcy. 

3.  Petitioner  alleges,  upon  information  and  belief,  that r 

the  said  bankrupt  has  in  his  possession  or  under  his  control  the  following 

90.  Attach  this  schedule  to  the  affidavit,  filling  in  names,  residences,  amounts,  etc.» 
with  as  much  accuracy  as  possible. 


No.  86.]  Ordeb  to  Tokk  Over  Concealed  Assets.  1196^ 


property  belonging  to  his  said  estate  in  bankruptcy : 


That  the  said  bankrupt  i«  fraudulently  concealing  same  from  your  petiti<Hier 
as  trustee.  ..... 

4'.  That  said  property  so  concealed  amounts  in  ralue  to  at  least  $ : . . 

5.  That  the  sources  of  petitioner's  knowledge  and  the  grounds  of  his  belief 
as  to  this  property  are. as  follows: 

[Here  specify  fully.]  •  i  • 


6.  No  previous  application  has  been  made  for  an  order  herein. 

Wherefore,  your  petitioner  prays  for  an  order  directing  the  bankrupt  to- 
turn  ov»r  ai^dl  deliver  forthwith  to  your  petitioner,  all  of  such  property  or 
moneys  so  concealed,  and  for  such  other  and  further  relief  as  may  be  just 
and  proper. 


f   *    4  .«  *•    t 


Petitioner.  , 
[Verificaiion.] ' 

Form  No.  86. 

«  I 

Order  that  Bankrupt  Tarn  over  Concealed  Assets. 
<9i^gajr  snd  Alexander's  Bankruptcy  Forms,.  Kp..  10.7i).  . 

United  States  District  Court,  for  the District  of 


f        L 


•       •       • 


In  the  Mattbb  of 


^In  Bankruptcy  No.  ... 


Bankrupt  . 


,  the  trustee  herein,  having  made  an  application  to  com- 
pel     ,  the  bankrupt  above  named,  to  turn  to  his  said 

trustee,  the  sum  of  $ ,  proceeds  of  certain  property  belonging  to  his 

estate,  alleged  to  be  in  the  possession  and  control  of  said  bankrupt  and  which 
the  said  bankrupt  is  fraudulently  concealing  from  his  said  trustee,  and 

the  said having  filed  his  verified  answer  thereto  and 

the  matter  having  been  duly  heard  and  testimony  taken,  and  the  referee 
having  rendered  a  decision  thereon, 

Now.  upon  reading  and  filing  the  petition  of trustee 

herein,  verified  the day  of ,  19 .  .  . ,  the  answer  of y 


1196  Supplementary  Forms,  [No.  87. 

j  

bankrupt  herein,  verified  the day  of ,  19 . .  .  ^  the  testimony 

and  all  proceedings  had  herein,  and  after  hearing   , 

attorney  for  the  said  trustee,  in  support  of  said  petition,  and   

,  attorney  for ,  in  opposition  thereto,  it  Ib, 

upon  motion  of ,  attorney  for  said  trustee. 

Ordered,  that  the  prayer  of  the  trustee's  petition  herein  be,  and  it  hereby 
is,  in  all  respects  granted,  and 

It  is  further  ordered,  that  the  said ,  bankrupt  herein, 

account  for  and  pay  over  within days  to ,  as 

trustee  herein,  the  sum  of  $ belonging  to  his  said  estate  in  bank- 
ruptcy and  found  to  be  in  his  possession  or  under  his  control. 

Dated, , ,  19. . . 


Referee  in  Bankruptcy. 
Form  No.  87. 

Petition  for  Order  of  Protectioitoi 
In  the  District  Court  of  the  United  States  for  the District  of  • , . . , 


In  the  Mattbr  of 


>.In  Bankraptcy  No.  ... 


BanJeruvt  . 


To ,  Esq.,  Referee  in  Bankruptcy: 

Your  petitioner  respectfully  shows : 

That  he  was  adjudicated  bankrupt  h^^in  on  the day  of i 

19 ... ,  and  on  the  same  day  his  proceeding  in  bankruptcy  was  duly  referred. 

That  your  petitioner  has  not  yet  made  application  for  his  discharge 
herein. 

That  your  petitioner  has  reason  to  believe  that  he  is  liable  to  arrest  upon 
civil  process,  other  than  in  the  cases  i^>ecified  in  §  9-a  of  the  bankruptcy 
law  of  1898. 

That  no  previous  application  has  been  made  to  this  or  any  other  court 
for  the  order  hereinafter  asked. 

91.    See,    generaUy,    Section   Nine,    ante.  proceedings  in  a  suit,  on  the  theory  that « 

Consult  also  General  Order  XII   (1).     The  body  execution    is   a   step   in   a  suit    ^ 

application  often  takes  the  form  of  a  pe-  Forms  Nos.  89,  90,  91,  92,  93. 
tition    for    an    injunction    against    further 


H^o.  88.]  Obd£b  of  Peotkctiow.  1197 


Wherefore,  your  petitioner  prays  for  an  order  of  protection  from  arrest, 
as  provided  in  said  §  9-a  and  General  Order  XII  (1). 
Dated, , ,19... 


1  • 9 

Petitioner* 
lAdd  verification  as  in  Form  No.  66.] 

Form  No.  88. 

Order  of  Protection.^ 

At  a  Court  of  Bankruptcy,  held  in  and  for  the ,  District 

of ,  at ,  this day  of  .•  •••. ,  19.  •  • 

Present : * ...*,,  Esq.,  Keferee. 


In  thb  Mattbb  of 


Bankrupt  . 


►  In  Banlmiptqr  K«b  p^^. 


The  above-named  bankrupt  having,  on  the day  of  ..••••*.,  19  •.. , 

applied  for  an  order  of  protecticm,  and  it  appearing  that  one  year  has  not 

jet  elapsed  since  the  date  of  his  adjudication,  viz.,  the   day  of 

« . ,  19 ... ,  and  that  he  has  not  yet    been  discharged  herein,  now,  on 

motion  of ,  Esq.,  attorney  for  said  bankrupt, 

It  is  ordered : 

That  all  persons  and  oflScers  be  and  they  hereby  are  prohibiteij  from  arrest- 
ing the  said  bankrupt  on  civil  process,  save  in  the  cases  specified  in  sub- 
divisions (1)  and  (2)  of  §  9-a  of  the  bankruptcy  law  of  1^98,  until  twelve 
noLonths  after  the  date  of  such  adjudii^ation,  or,  if  within  that  time  the 
bankrupt  applies  for  a  discharge,  then  until  the  question  of  such  discharge 
is  determined. 


Referee  in  Bankruptcy. 


92.  This   fits   into    Form  Ko.   87.     See   foot-note  01  to  that  form.  Consult,  generaUy, 
Section  Nine  and  General  Order  XII   (2). 


1198 


SUPFLSHBNTARY    FoSMB. 


[No.  89^ 


Form  ITo.  89. 

Petition  for  Stay  of  Pending  Siiitds 
In  the  District  Court  of  the  United  States  for  the  . . . 


District  of  . .  .:._.3 


In  the  Matter  of 


>*In  Bankruptcy  No.  ••• 


Bankrupt  . 


To  '. :. • . . . .,  Esq,,  Referee  in  Bankruptcy: 

Your  petitioner  respectfully  shows : 

That  he  was  duly  adjudicated  a  bankrupt^  herein  on  the day  of 

,  19 . . . ,  and  that  he  ihas  not  yet  made  application  for  a  discharge. 

That,  among  your  petitioner's  debts  scheduled  herein,  id  one  for 

dollars  ($ ) ,  in  favor  of ,  and  that  such  debt  is  of 

such  a  nature 'that"  ft  diseikatge  in  bankruptcy,  as  provided  in  the  bankruptcy 
law  of  1898  as  amended,  would  be  a  release. 

That,  at  the  time  of  the  filjng  of  ila^  petition  on  which  said  adjudication 

was  made,  a  suit  was  pending  on  such  debt  in  the  .......  Court  of , 

entitled v ,  in  which  action ,  Esq.,  of 

,  in  the  .«..!...  of  ......  — ,  in  said  district,  is  the  attorney  of 

record  o£  ithe  plaintiff,  and  that  the  same  i*  etill  peiicling  therein  ;^  and  that. 

if  such®* is  allowed  to  proeeed,  injury  will  be  done  your  peti- 

tioneir,*^  for  the  following  reaaons i^.  .• • 


98.  See,  generally,  Section  Eleven,  and 
compare  Section  Two  and  Forma  Nos.  73, 
74.  7&  and  76^  and  the  foot-notes  to  mch 
forma^  especially  ioot-note  23  to  Form  No. 
73.  Application  niay  also  be  made  for  a 
sttiy  of  a  suit  begun  after  the  bankruptcy 
(see,  generally,  Section  Eleven),  though  . 
the  power  to  grant  it  flows  rather  from 
§2(15).  If  such  an  application  is  to  be 
made  this  form  can  easily  be  adapted  to 
fit  the  facts.  The  form  here  given  refers 
only  to  a  stay  asked  by  the  bankrupt.  It 
can  be  varied  to  fit  the  very  diverse  facts  on 
which  these  stays  may  be  granted.  Any 
other  form  would,  in  the  nature  of  things, 
be  a  mere  skeleton  and  of  little  value  to 
the  practitioner. 

94.  This  petition  can  also  be  made  by  the 
petitioning  creditors  if  before  adjudication, 


and,  if  after>  by  the  trustee,  and,  if  the 
latter,  the  allegations  should  be  changed 
BO  as  to  show  the  trustet's  appointment  and 
qualification,  and  injury  to  the  estate  if 
the  stay  is  not  granted.  The  form  given 
applies  only  to  a  ease  "wliere  the  bankrupt 
desires  to  prevent  tbo  eptry  of  a  judgment 

95.  Or  in  a  proper  case  add :  "that  such 
suit  has  resulted  in  a  judgment  against 
your  petitioner  and  that  there  is  now  pend- 
ing before ,  Esq.,  as  referee, 

a  proceeding  supplementary  to  execution,'* 
or  as  the  facts  may  be. 

96.  "  Suit "  or  "  proceeding." 

97.  Or  "  your  petitioner's  estate  in  bank- 
ruptcy." 

98.  Set   out   the   reasons   carefully  an! 
clearly. 


^o.  90.]  Stay  of  Peni>ing  Suit.  1199 

That  na  prerious  applicatioa  has  been  made  to  this  or  any  other  court  for 
the  stay  herein  asked. 

Wherefore,  your  petitioner  prays  that  further  proceedings  in  said  suit*' 
may  be  stayed  for  the  time  prescribed  in  §  ll*a  of  said  law,  in  particulars^ 

and  for  such  further  ord»r  as  shall  be  just  and  lawful. 
Dated, , ,  19 . . . 


Petitioner. 


l_A4d  verification  as  in  Form  No.  66.] 


Form  Vo.  90. 

Referee's  Stay  and  Show  Cause  on  Pending  Stiit.2 

At  a  Court  of  Bankruptcy,  held  in  and  for  the   District  of 

,  at ,  this  ......  day  of ,  19 . .  . 

Present : ,  Esq.,  Referee. 


In  the  Matter  of 


^  In  Bilhkfnptcy  No.  . . . 


Bankrupt  . 


Application  having  been  made  for  an-  order  staying  further  proceedings 

in  a  certain  suit  in  the Court  of ,  entitled v. 

,  and  it- appearing  that  the  same  should  be  heard  and  decided  by  the 

judge  and  such  proceedings  be  stayed  meanwhile;  now,  on  motion  of . 

Esq.,  attorney  for  the  applicant, 

It  is  ordered : 

That ,  the  plaintiff  in  said  action,  and'  his  attorneys, 

agents,  and  servants,  be,  and  they  are,  and  each  of  them  is,  hereby  stayed 
from  any  further  proceedings  therein,  in  particular  from® '.  . 


» • 


until  the  hearing  and  decision  of  the  show  cause  hereinafter  ordered. 

99.  Or,  as  the  fiicts  may  be.  and  see  foot-note  29  to  Form  No.  74  for 

1.    Here    specify    the    particular    act    to  cross-references. 

-which  the  stay  is  mainly  directed.  3.    Here    specify    the    particular    act  'to 

8.   Consult  footnote  93  of  Form  No.   89  which  the  stay  is  mainly  directed. 
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Supplementary  Forms. 


[Xo.  9L 


That*  the  said ,  the  plaintiff  in  such  action,  show 

cause  before  the  Honorable   ,  District  Judge,  at  the 

United  States  District  Court  Room,  in  the of ,  in  said 

district,  on  the day  of ,  19 . . . ,  at o'clock,  ...  m., 

or  as  soon  thereafter  as  counsel  can  be  heard,  why  this  stay  should  not  be 
continued  for  the  space  of  twelve  months 'from  the  date  of  the  adjudication 
herein,  or,  if  within  that  time  the  said  bankrupt  shall  apply  for  a  dis- 
charge, then  until  the  question  of  such  discharge  shall  be  determined;'^ 
and  then  and  there  also  show  cause,  if  any,  why  a  writ  of  injunction  should 
not  issue  out  of  and  under  the  seal  of  said  court  accordingly. 

Let  service  of  this  order  on  said ,  the  plaintiff,*  by 

delivering  to  him  personally  a  copy  of  the  same  and  of  the  petition  on  which 

it  is  granted,  within   days  previous  to  the  day  last  hereinbefore 

mentioned,  be  sufficient.* 


Referee  in  Bankruptcy, 


Form  ITo.  81. 

Stipulation  that  Show  Cause  be  Heard  by  Referee.8 

In  the  District  Court  of  the  United  States  for  the District  of 


In  thb  Mattbb  of 


Bankrupt  . 


►  In  Bankruptcy  No.  •  • 


It  is  hereby  stipulated  that  the  order  to  show  cauae  previously  granted 

herein,  returnable  before  the  Honorable ,  District  Judge, 

on  the day  of ,  19. . .,  may  be  brought  on  before  and  be 

determined  by    ,   Esq.,   Referee  in  Bankruptcy,  who 

granted  the  same,  instead  of  said  judge ;  and  that  the  same  may  be  moved 


4.  If  a  show  cause  is  not  thought  neces- 
sary use  Form  No.  93,  or  if  the  local  prac- 
tice does  not  call  for  the  issuance  of  the 
writ  of  injunction,  draw  a  referee's  order 
restraining  and  enjoining  the  person  named, 
as   suggested   by   the   words  of   this  form. 

5.  If  a  writ  is  not  asked  for,  stop  this 
paragraph  here. 

6.  Or  "  on  ,  Esq.,  his  attor- 
ney of  record,"  if  any ;   or  "  on  either  or 


both  the  said   and   y 

his  attorney,"  as  the  court  may  direct 

7.  Service  should  never  be  by  mail,  or  on 
any  person  other  than  one  here  specified. 

8.  This  form  will  be  found  useful  when 
the  residence  of  the  judge  is  in  another  di- 
vision or  county  from  that  of  the  bankrupt 
Consult,  generally,  Section  Eleven  and 
Forms  Nob.  89,  90,  92,  and  93,  and  the 
foot-notes  thereto. 


Fo.  92.]  Decision  on  Appxjcation  fob  Stay,  1201 

before  aaid  referee  at ,  in  the of , 

in  said  district,  on  the day  of ,  19 . . . ,  at  . . . .  o'clock,  . . .  m* 

Dated, , , , ,19... 


Attorney  for 


Attorney  for 


Pona  Ho.  98.. 

Decisioii  and  Beport  of  Referee  on  Application  for  Stay  StipiUated  Befoxe  Him.* 
In  the  District  Court  of  the  United  States  for  the District  of  . . . 


In  th£  Mattes  of 


►  In  Bankruptcy  No.  ... 


Bankrupt  . 


To  the  Hon ,  District  Judge: 

Application  haying  been  made  for  a  stay  directed  to y, 

plaintiff  in  an  action  in  the Court  of ,  entitled 

V ,  and  a  temporary  stay  having  been  previously  granted,  and  the 

said ordered  to  show  cause  before  the  district  judge  why  such  stay 

should  not  be  continued,  and  such  show  cause  having  been  moved  before 
me,  on  stipulation  of  all  parties,  and  the  petitioning  bankrupt  appearing 

by ,  Esq.,  his  attorney,  and ,  said 

plaintiff,  appearing  by ;  Esq.,  his  attorney ; 

It  is  hereby  found  and  recommended  that  an  order  be  entered^^  directing 

a  writ  of  injunction  to  issue  to ,  restraining  and  enjoining  him 

from  further  proceedings  in  said  suit  in  particular^* 

until  twelve  months  after  the  date  of  the  adjudication  herein,  unless  the 
said  bankrupt  shall,  previous  to  that  time,  apply  for  a  discharge,  and  then 
until  the  question  of  such  discharge  shall  be  determined. 
I 

9.  This  iorm  fits  into  Form  No.  91,  "denying  such  application  and  vacating^ 
which/ and  the  foot-notes  thereto,  see.  Com-  the  temporary  stay  previously  granted 
pare  also  Forms  Nos.  89,  91,  and  93.    Con-       herein." 

suit,  generally,  Section  Kleren.  11.  Here   specify   the   particular   act  to 

10.  If  the  recommendation  is  against  the       which  the  stay  is  mainly  directed, 
continuance  of  the  stay,  stop  here,  and  add: 

76 


1302 


SUPPLEMENTARV    FORMS. 


Herewith  are  Ixanded  up  the  petition  and  other  papers  tued  on 
Lpplicatiou  and  show  cause. 

Respectfully  submitted, 


[:s'o.  93. 


such 


Referee  in  Bankruptcy. 
Dated, , , , ,  19 . . . 


Form  Ko.  93. 
Order  that -Writ  of  Injixnction  Is8tte.i2 
In  the  District  Court  of  the  United  States  for  the  .......  District  of 


I     I    III     ■■»■!■     »  t 


»  I   1  »    ■       M       I      ■    ■ 


In  the  Matter  of 


I 


►  In  Bankruptcy  No.  . . . 


Bankrupt  . 


Whereas  application  has  been  previously  made  herein  for  a  stay  directed 

to ,  plaintiff,  in  a  suit  in  the Court  of , 

entitled    v ,    and    a    temporary   stay   was  granted 

by ,  Esq-7  Referee  in  Bankruptcy,  and  suoh  application 

has  been  argued  in  the  first  instance,  by  stipulation,  before  such  referee,  and 

he  having  reported  in  favor  ^^  of  such  stay  j  now,  on  motion  of 

. ,  Esq.,  attorney  for  the  petitioner,  and  ^*  after  hearing 

.  . , ,  Esq.,  attorney  for  said ,  opposed ; 

It  is  ordered  :^^ 

That  such  report  and  recommendation  be  approved,  and  that  a  writ  ^®  of 

injunction  issue,  directed  to ,  restraining  and  enjoining 

him  from  further  proceedings  in  such  suit,  in  particular  form,^^ 

^  •••   «•    .••••.••••.....    .••.••••••...••..«••••«*•••••• 

until  twelve  months  after  the  date  of  the  adjudication  herein,  unless  the  said 


12.  To  be  used  only  in  cases  where  the 
referee  grants  a  temporary  injunction  with 
show  cause.  See  Form  Xo.  90,  foot  note  2. 
It  is  thought  also  that  the  referee  can  on  a 
stipulation  bringing  the  show  cause  on  be- 
fore him,  issue  an  order  directing  the  ekrk 
to  issue  the  writ,  thus  avoiding  the  circum- 
locution resulting  from  Form  No.  92.  If 
»o.  Form  No.  93  can  be  adapted  to  the  usual 
form  of  a  referee's  order;  see  Form  Now  75. 
Consult,  generally,  Section  Eleven. 


13.  Or  "  against  the  continuance," 

14.  Strike   out   to   end   of    paragraph  if 
there  is  no  appearance  in  opposition. 

16.  If   the   application    is   denied,  follow 
foot-note  45,  Form  No.  76. 

16.  For  form  of  writ,  see  works  o.n  Fed- 
eral  Practice. 

17.  Here    specify   the    particular  act  to 
which  the  stav  is  directed. 


Xo.  94.] 


OyPER   OF   OOMFOBITIOTC. 
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bankrupt  shall,  previous  to  that  time,  apply  for  a  discharge,  and  then  until 
the  question  of  such  discharge  shall  be  determined. 

Witness  the  Honorable ,  Judge  of  said  court  aad  the 

seal  thereof,  at  the  city  of ,  in  said  district,  this day  of 


,     ±47  •    .    • 


C    Seal  of    ) 
{  tbe  court  j 


Clerk. 


Offcc  of  CooipocitloB^is 
In  the  District  Court  of  the  United  States  for  the 


.  District  of 


In  the  Matter  of 


>.  In  Bankruptcy  No.  . . . 


Bankrupt  . 


To   ,  Esq.,  Referee  in  Bankruptcy,  and  tl^B  creditor? 

of a  bankrupt : 

The  undersigned,  who  was  adjudicated  a  bankrupt  herein  on  the 

day  of ,  19 . .  . ,  and  whose  schedules  of  creditors  and  property  have 

been  previously  filed  at   .........   ,  with , 

Esq.,  the  referee  in  bankruptcy  in  charge^  and  who  was  examined  in  open 

court  herein  on  the day  of ,  19. .  .,^  does  hereby  offer  a 

composition  at per  cent.  (....)<)  of  the  elaims  of  his  creditors^ 

allowed  or  to  be  allowed,  except  those  entitled  to  priority,  in  this  proceeding. 

This^  offer  is  to  be  effective  only  after  the  examination  of  the  imder- 
signed  in  open  court,  as  provided  in  §  12^a  of  the  bankruptcy  law  of  1898. 

Dated,  ... : , .,19... 


18.  This  is  the  first  step  in  composition. 
The  practice  suggested  by  Form  No.  .60  ap- 
plied under  the  law  of  186^,  but  does  not 
under  that  of  1898.  See,  generally.  Section 
Twelve;  Form  i?0Ai61,  together  with  Forms 
Nos.  94,  96,  97,  98.  99,  100,  101.  102,  and 
103,  are  thought  to  outline  a  complete  prac- 
tice on  this  increasingly  important  branch 


Bankrupt, 


of    bankruptcy    Iftw.      For    substitute    for 
FojrmB  Nos.  62  and  63,  see  Form  Xio.  1012. 

19.  If  the  examination  has  not  been  held 
but  is  to  be,  specify  the  date  aiid  then  use 
the  paragraph  referred  to  in  foot-note  20. 

20.  Omit  -this  if  the  bankrupt  has  al* 
ready    been    examined. 


1204  supplbmbntaby  f0bm8.  [no.  95. 

State  of .,^ 

County  of .,  >S8.: 

City  of ...,. 

On  this day  of ,  19 ... ,  the  above-named   

appeared  before  me  and  acknowledged  the  execution  of  the  fore- 
going offer  of  composition. 


Form  ITo.  95. 
Notice  to  Gieditars. 

(Hagar  and  Alexander's  Bankruptcy  Forms,  No.  202.) 
United  States  District  Court,  for  the District  of 


In  the  Mattes  of 


Bankrupt  . 


»-In  Bankruptcy  No.  .. 


To  the  creditors  of ,  bankrupt: 

Notice  is  hereby  given  that  the  above-named  bankrupt  has  filed  his  peti- 
tion, verified  the   day  of   ,  19. . .,  setting  forth  among 

other  things  that  he  has  offered  terms  of  composition,  which  terms  have  been 
Accepted  in  writing  by  a  majority  in  number  of  all  creditors  whose  claims 
have  been  allowed,  and  ii^hich  number  represents  a  majority  in  amount  of 
isuch  claims,  that  the  consideration  to  be  paid  by  the  bankrupt  to  his  creditors 
and  the  money  necessary  to  pay  all  debts  which  have  priority  and  the  costs 
of  the  proceedings  have  been  duly  deposited  in  a  duly  designated  depository, 
and  asking  that  said  composition  may  be  confirmed  by  the  court. 

Notice  is  hereby  given  that  all  creditors  and  other  persons  are  ordered  to 
attend  at  the  hearing  before  the  Honorable  Judge  of  the  United  States 

District  Court  in  the  United  States  Court  House,  on ,  

19 .  . .,  at  .  . .  .M.,  and  then  and  there  show  cause,  if  any  they  have,  why  the 
prayer  of  said  petitioner  should  not  be  granted,  and  also  to  attend  the 
examination  of  the  bankrupt  thereon. 

Dated , ,  19. . . 


Referee  in  Bankruptcy. 
No T. .  Street, 


City  of 
X^Annex  proof  of  publication  as  on  discharge  proceeding,] 


No.  96.] 


ACOSPTANCS  OF  CouposiTioir. 
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PoniL  So.  96. 
Acceptoaca  of  Ooa^aitioii^i 

In  the  BiBtrict  Court  of  the  United  States  for  the District  of 


In  thb  Matter  of 


>-  In  Bankruptoy  Ko.  . . . 


Bankrupt  • 


To   ,  Esq.,  Referee  in  Bankruptcy,  and  the  bankrupt 

above  named : 

The  undersigned  'creditors,  whose  signatures,  residences,  claims,  and  the 
amount  at  which  the  same  have  been  allowed,  are  hereafter  set  out,  do 

hereby  accept  the  offer  of  composition  at per  cent  ( . . .  .J^)  made 

herein  by ,  the  above-named  bankrupt,  on  the 

day  of ,  19 ... ;  tliis  ^  acceptance,  however,  to  be  effective  only 

after  such  bankrupt  shall  be  examined  in  open  court. 

j^axeci,  •.•.••••,  .*•«..,  ..■•....   .•..«.,  jLt/ ... 


^•m 


Sigii*tum  of  cKditon.  v 


State  op  . . 

County  of 
City  of 


>8s.: 


On  this day  of ,  19 ... ,  the  above-named 

and 

and 

appeared  before  me  and  severally  acknowledged  the  execution  of  the  fore- 
going acceptance  of  offer  of  composition. 


91.  See  foot-notes  to  Form  No.  94  and 
consult,  generally,  Section  Twelve. 

99.  Strike  this  clause  out  if  bankrupt 
has  alrendy  been  examined. 

8S*  The  creditors  should  sign  here,  using 


their  business  names,  and,  in  case  of  part- 
nerships, corporations,  and  the  like,  the 
person  who  actually  signs  should  add  his 
own  name :  thus,  "  Smith  k  Co.,  by  John 
Smith,  one  of  such  partnership.' 


»> 
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Form  So.  ST. 

Referee^  CerttfiowU  in  Oeo^oalitidiLS^ 
Ijtx  the  District  Court  of  the  United  States  for  the District  of  •....- 


In  the  Matter  of 


y  In  Bankruptcy  No, 


Bankrupt  . 


To  the  Honorable ,  District  Judge : 

.   I, *. . ,  one  of  the  referees  in  bankruptcy  of  your  court, 

do  hereby  certify  as  follows : 

First:  That ,  the  bankrupt  herein,  was  duly  adjudi- 
cated such  on  the day  of ,  19 . .  .,  and  that  he  filed  his 

schedules  of  creditors  and  property  herein,-  as  provided  by  §  7  (8)  of  the 
bankruptcy  law  of  1898,  on  the day  of ,  19 . . . 

Second:  That  the  first  meeting  of  creditors  was  held  herein  on  the 

day  of y  19. .  .,  and  the  bankrupt  was  then  examined  in  open 

court;  and  that  such  examination  was  taken  by  a  stenographer,  reduced  to 
writing,  and  forms  a  part  of  the  record-book  handed  up  herewith. 

Third:  That,  at  such  first  meeting  of  creditors,  claims  of  creditors,  aggre- 
gating   dollars  ($....)  in  amount,  and ( )  in 

number,  were  duly  allowed,  and  that  the  names  and  residences  of  such 
creditors  and  the  amounts  at  which  their  claims  were  allowed,  are  set  forth 
in  Schedule  A  hereto  annexed  and  made  a  part  of  this  report. 

Fourth:   That,   at  such  first  meeting  of  creditors,   claims   of  creditors 

entitled  to  priority,  amounting  to dollars  ($....)  in  amount,  and 

(....)  in  number,  were  duly  allowed,  and  that  the  names  and 

residences  of  such  creditors  and  the  amounts  at  which  their  claims  were 
allowed  as  entitled  to  priority,  are  set  forth  in  Schedule  B  hereto  annexed 
and  made  a  part  of  this  report. 

Fifth:  That,  at  the  date  of  this  certificate,  the  claims  of  certain  creditors 
duly  scheduled  have  not  yet  been  presented  for  allowance,  and  that  the  names 
and  residences  of  such  creditors  and  the  amounts  of  their  claims  as  so 
scheduled  are  set  out  in  Schedule  C  hereto  annexed  and  made  a  part  of  this 
report. 

24^  Since    the   referee    cannot   confirm  a  composition,  and  practically  all  the  papera 
are  on  file  with  him^  this  certificate  is  necessary.     See,  generally.  Section  Twelve. 


Ka  97.] 


Certificate  in  Compobition. 
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Sixth:  That  the  cost  of  this  proceeding*,as  shown  by  said  record-book,  is, 
to  this  date, dollars  ($....)• 

Seventh:  That  appraisers  were  appointed  herein  and  have  filed  a  report, 

showing  the  value  of  the  assets  of  said  bankrupt  to  be dollars 

($....)>  &^<i  ^bat  the  basis  of  their  valuation  in  such  report  is  as  follows:^ 


Eighth:  That  the  said  bankrupt,  after  he  had  been  so  examined  and  so 

£led  said  schedules,  oifered  terms  of  composition  to  his  creditors  at • 

per  cent.  ( . . .  .^),  as  shown  by  his  offer  handed  up  herewith. 

Ninth:  That  a  majority  in  number  of  all  of  said  creditors  whose  claims 

tave  been  allowed,  viz. : (....)'  creditors,  whose  claims  represent 

a  majority  in  amount  of  all  such  nUoweil  okims,  viz. : dollars 

($....),  have  accepted  in  writing  said  bankrupt's  offer  of  composition  j  all 
as  is  shown  by  such  acceptances,  handed  up  herewith. 

Tenth:  That,  so  far  as  appears  from  the  files  and  records  herein,  said 
composition  will  be  for  the  best  interests  of  the  creditors  and  is  made  in  good 
faith  and  not  procured  by  any  means,  promises,  or  acts  prohibited  by  said 
bankruptcy  law,  nor  has  the  bankrupt  been  guilty  of  any  of  the  acts  or  failed 
to  perform  any  of  the  duties  which  would  be  a  bar  to  his  discharge.^® 

I  hand  up  herewith,  for  the  infpnnatioii  of  the  judge : 

(1)  The  record-book  of  this  proceeding  to  the  date  of  this  certificate. 

(2)  All  claims  allowed  or  refused  allowance. 

(3).  The  appraisal,  above  mentioned.  ' 

(4)  The  offer  of  composition. 

(5)  The  acceptances  of  creditors. 

*  I    ' 

(6)  All  other  papers  filed  with  me  herein. 

Respectfully  submitted, 


Dated, 


Referee  in  Bankruptcy. 

,    xu ... 


Schedule  A. 

Claimt  Allowed. 


Nunes  of  creditors. 

•--• ' ' 

ReaideacG0. 

1 

•         • 

Amount  allowed. 

ft 
t 

t 

Dolls. 

Ct3. 

26.  For  instance ;    Sixty  per  cent,  of  cost, 
or  cost  price,  or,  as  the  facts  may  be. 
36.  This  paragraph  may  be  modified  to 


fit  the  facts,  and  should  not  be  inserted  if 
the  referee  is  in  doubt  on  any  of  the  ms^ 
ters  mentioned  therein.    See  §  12 -d. 
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SUPPLEMBNTABY   FoKMS. 


[No.  98. 


8oli«diile  B. 
Priority  Clainu  iUlowed. 


Names  of  creditors. 

RendeDcee. 

Amount  aUoved. 

« 

Dolla. 

Cts. 

Seliediile  C. 

CUinu  Not  Tot  Allowod. 


Names  of  creditors. 

Residenees. 

Amount  scbeduM. 

* 

« 

• 

Dolls. 

• 

Cts. 

Fom  Ho.  M. 

Order  to  Show  Cause  in  Compoaition.2T 
In  the  District  Court  of  the  United  States  for  the District  of 


In  the  Matter  of 


^  In  Bankruptcy  Na  . . . 


Bankrupt  . 


Whereas,  application  has  been  made  for  the  confirmation  of  the  composition 
offered  by  the  above-named  bankrupt,  and  it  appears  that  such  composition 
has  been  accepted  in  writing  by  a  majority  in  number  of  all  of  his  creditors 
whose  claims  have  been  allowed,  which  majority  represents  a  majority  m 
amount  of  such  claims,  and  that  the  consideration  for  such  composition 
required  by  §  12-b  of  the  bankruptcy  law  of  1898  has  been  duly  deposited; 
now,  on  motion  of ,  Esq.,  attorney  for  such  bankrupt, 

It  is  ordered : 


97.  The  application  for  this  order  may  be 
made  by  Form  Na  61,  which,  however, 
should  be  verified.    Consult,  generally,  Seo- 


tion  Twelve,  ante, 
and  post. 


See  also  forms  just  ante 


No.  99.]  Appearance  of  CRia>iTOR  i^sr  Composition.  120^ 

That  all  creditors  of ^  a  bankrupt,  as  well  as  all  other 

parties  in  interest,  show  cause,  at  a  hearing  to  be  had  on  such  application 

before  the  District  Court  of  the  United  States  for  the  . .  •. District 

of ^  at ,  in  the of «,  in  said 

district,  on  the day  of ,  19 . . .,  at  ....  o'clock,  . .  m.,  or  as- 
soon  thereafter  as  such  hearing  is  called,  why  such  application  should  not  bo 
granted. 

That  notice  of  such  hearing  be  given  by  mailing  a  copy  of  this  order  to^ 
each  of  the  creditors,  parties  in  interest  and  attorneys  entitled  to  notice  in  thia 
proceeding,  and  by  publishing  a  copy  hereof  in  the  designated  newspaper 
of  the  county  district  of  such  bankrupt's  residence,  as  provided  by  such  law. 

That  such  notice  be  so  given  by  or  under  the  direction  of  the  referee  in. 
charge  of  this  proceeding.^ 

Witness,  the  Honorable ,  Judge  of  the  said  court,  and 

the  seal  thereof,  at  the  city  of  .•••,••  ••^  in  Sftid  district,  on  the day 

of ,19... 

(    Seal  of    I  > 

1  the  coort  j  Clerk. 

Fom  Ko.  99. 

Appearance  of  Objecting  Creditor  in  Comp08ition.28 
In  the  District  Court  of  the  United  States  for  the District  of  .•.•-- 


In  the  Mattes  of 


i.  In  Bankruptcy  No.  •  •  • 


Bankrupt  . 


.J 


To  the  District  Court  of  the  United  States  for  the District  of r 

The  clerk  of  this  court  will  please  enter  my  appearance  as  attorney  for 

, ,  of , ,  a  creditor  of , 

the  above-named  bankrupt,  who  desires  to  file  a  specification  of  objection 
to  the  confirmation  of  his  proposed  composition  herein. 

Dated, , , , ,  19. . . 


Attorney  for , 

Objecting  Creditor. 
.  Address. 

88.  Or,  if  that  is  the  local  practice,  by       See  also  General   Order  XXXII,  for  time 
the  clerk.  within  which  this  appearance  muBt  he  en> 

29.  Consult,    generally,    Section    Twelve.       tered,  and  compare  Equity  Rule  XVII. 
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Form  No.  100. 

Specification  of  Objection  in  Coinp08ition.30 
In  the  District  Court  of  the  United  States  for  the District  ol  . 


In  the  Matter  of 


^  In  Bankruptcy  Ko. 


Bankrupt  . 


Now  comes • ,  of , ,  a  creditor  and 

person  interested  in  the  estate  of ,  the  above-named 

bankrupt,  and  does  hereby  oppose  and  object  to  the  confirmation  of  the 
composition  offered  by  said  bankrupt,  and,  for  grounds  of  such  opposition 
and  objection,  does  file  the  following  specification.^^ 

That  ^^  such  confirmation  is  ik&t  and.  will  not  be  for  the  best  interests  of 
the  creditors  of  said  bankrupt  because  of  the  following  facts,  which  the 
undersigned  charges  to  be  true,  viz.  :^ 


Wherefore,  objection  is  made  to  such  confirmation  and  a  hearing  and  the 
judgment  of  the  court  is  asked  thereon. 


Objecting  Crediior, 

[by 


his  attorney. 

Address^ ] 

State  of , 

County  of .,    \^ss.: 

City  of , 

I, ,  the  objecting  creditor  mentioned  and  described  in 

the  foregoing  specification  of  objection,  do  hereby  make  solemn  oath  that 

30.  Consult  for  available  objections  Sec-  32.  Or  specify  any  other  objection  men- 
tion Twelve,  ante.    See  also  General .  Order       tioned  in  §  12-d. 

XXXII.  33.  Here   set  out  facts   as  in  any  other 

31.  There  may,  of  course,  be  more  than       plead injr,  showing  thera  in  sufficient  (fctnP 
006  objeotion.  to  give  the  bankrupt  proper  notice  of  the 

i.s.siie  he  must  meet. 


jSTo.  101.] 


Obdeb  of  Kefekence  in  Composition. 
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the  statements  of  fact  contained  therein  are  true,  according  to  the  best  of  my 
knowledge,  information,  and  belief.** 


Subscribed  and  sworn  to  before  me,  this day  of ,  19 . . . 


Form  ITo.  101. 
Order  of  Reference  to  SpecUl  Maetet  in  Coiiipo8ition.86 

In  the  District  Court  of  the  United  States  for  the District  of 


In  the  Matter  of 


Bankrupt  . 


>.In  Bankruptcy  No. 


Whereas,  application  has  been  made  for  the  confirmation  of  a  composition 
offered  by  the  above-named  bankrupt  and  a  hearing  set  to  oouflidor  the  same, 

and ,  a  creditor  of  said  bankrupt,  having  appeared  by 

,  Esq.,  his  attorney,  and  filed,  a  specification  of  objection 

to  such  confirmation ;  now,  on  motion  of ,  Esq*,  attorney 

for , 

It  is  ordered : 

That  the  issue  made  by  such  application  and  such  specification  of  objection 

be  referred  to ,  Esq.,  as  special  master,  to  ascertain  and 

report  the  facts,  with  his  conclusions  thereon. 

Witness,  the  Honorable   ,  Judge  of  the  said  court, 

and  the  seal  thereof,  at  the  city  of ,  in  said  district,  on  the 

-day  of ,  19. . . 


{ 


Seal  of 
the  court. 


! 


Clerk. 


34.  If  the  specification  is  mtfde  by  the 
creditor's  attorney,  the  latter's  affidavit 
should  dhow  why  the  creditor  does  not 
verify  and  how  the  attorney  is  acquainted 
^ith  the  facts;  also  that  he  is  authorized 


by  the  creditor  to  file  the  specification  and 
verify  for  him. 

36.  This  form  will  not  be  used  if  the 
judge  determines  to  hear  the  matter  him* 
self.  See  Section  Twelve,  generally,  and 
the  foot-notes  to  forma  just  ante  and  poaU 
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[No.  102. 


Form  No.  102. 


Sepolt  of  Special  Master  in  CompOBitioii.86 

In  the  District  Court  of  the  United  States  for  the District  of 


In  the  Matter  of 


Bankrupt  . 


>'In  Bankruptcy  No. 


To  the  Honorable ,  District  Judge : 

I, ,  special  master,  appointed  herein  by  an  order  of 

your  court,  dated  the day  of ,  19.  .  .,  do  hereby  report  as 

follows : 

On  receipt  of  said  order,  I  set  ^"^  the day  of ,  19. . .,  at 

o'clock,   .  .  M.,  at ,  in  the of  ........  in  said 

district,  as  the  time  and  place  at' which  such  reference  should  be  proceeded 
with,  and  notified  the  respective  attorneys ;  that,  at  such  time  and  place,  the 

bankrupt  was  represented  by ,  Esq.,  his  attorney,  and  the 

objecting  creditor  by .,  Esq.,  his  attorney,  and^  that 

there  were  the  following  additional  appearances : 

That,  thereafter,  the  proceedings  were  as  indicated  in  the  record-book  of 
.  such  reference,  which,  with  the  testimony  taken  and  the  depositions  used, 
is  handed  up  herewith. 

That;  in  accordance  with  such  proceedings,  and  after  due  consideration, 
I  do  find  the  facts  to  be  as  follows  :^  / 


That,  on  such  facta,  it  is  my  opinion,  and  I  do,  therefore,  recommend. 


that ; 


.40 


38.  See  foot-note  35  to  Form  No.  101. 
This  form  can  also  be  used  for  the  several 
reports  by  a  special  master  referred  to  in 
the  text  and  post. 

37.  For  practice  on  rt^ferences  to  special 
masterH.  see  Equity  Rules  LXXIII  to 
LXX  XT  V. 

88.  Tf  there  were  no  additional  appear- 
ances strike  this  out. 


39.  The  referee  usually  prepares  his  own 
findings.  They  should  be  stated  with  suffi- 
cient particularity  to  inform  the  jud<»e  as 
to  the  issue,  and.  if  possible,  refer  to  tlie 
testimony  by  papre  number  and  to  deposi- 
tions by  name  of  deponent  and  date. 

40.  Ilorc  state  the  conclusion  and  recom- 
mendation in  a  single  sentence. 


Xo.  103.]                  Okdbb  Confirming  Composition.                           1218 
__^ >  

My  fees  on  sucli  reference  are dollars  {^.  . . . ),  and  my  dis- 
bursements are dollars  ($....),  a  total  of dollars 

($ ),  which  have  been  paid  to  me  by  the  petitioning  bankrupt*^ 

I  hand  up  herewith : 

(1)  The  record-book  on  this  reference,  including  the  testimony  of  wit- 
nesses therein. 

(2)  The  petition. 

(3)  The  specification  of  objection. 

(4)  The  depositions  used  on  such  reference. 

(5)  The  exhibits  referred  to  in  such  record-book. 
(0)  All  other  papers  filed  or  used  on  such  reference. 
Dated, , , ,  19 . . . 

Respectfully  submitted, 


Special  Master. 
Form  Ho.  103. 

4 

Order  Confirming  (or  Refusing  to  Confirm)  Composition.42 
In  the  District  Court  of  the  United  States  for  the District  of  .... 


In  the  Mattee  of 


>'In  Bankruptcy  No.  ....    3 


Bankrupt  , 


Whereas,  an  application  for  the  confirmation  of  the  composition  at 

per  cent.  (.  . .  .^),  offered  by  the  bankrupt  to  his  creditors,  has  been  made 
herein,  and  it  appearing  that  such  composition  has  been  accepted  by  a 
majority  in  number  of  all  of  the  creditors  whose  claims  have  been  allowed, 
and  that  such  number  represents  a  majority  in  amount  of  such  claims,  and 
the  consideration  required  by  §  12-b  of  the  bankruptcy  law  of  1898  having 
been  deposited  in  the  place  designated  by  this  court ;  and  an  order  having  been 
previously  granted  requiring  creditors  to  show  cause  why  such  composition 
should  not  be  confirmed,  and  due  notice  having  been  given  as  required  by 
§  58-a  (2),  and  no  specification  of  objections  to  such  confirmation  having 

41.  Or  '*  the  objecting  creditor/*  as  the  ally.  Section  Twelve,  and  for  effect  of  con- 
case  may  be.  firmation,  see  §§  14-c,  21-f-g,  and  70-f.    See 

42.  This  form  accomplishes  the  same  as  also  General   Orders  XII (3),   XXIX,   and 
Forms  Nos.  62  and  63,  and  also  formally  XXXII. 

dismisses  the  proceeding.     Consult,  gener- 
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£No.  103. 


been  filed/^  and  the  court  being  satisfied  in  all  of  the  particulars  specified 
in  §  12-d  of  said  law.'** 

It  is  ordered  that  *^  said  compositioii  be,  and  the  same  hereby  id,  in  all 
things  confirmed. 

It  is  further  ordered  that  distribution  of  said  consideration  shall  be  made 

by ,  the  trustee  herein/*  and  that  he,  first,  pay  from  said 

deposit  the  claims  of  creditors  entitled  to  priority,  as  fixed  by  the  files  and 
records  of  this  proceeding  or  as  may  hereafter  be  ordered  ;*^  second,  pay  the 
costs  of  this  proceeding  *^  in  the  sun^s  and  to  the  persooA  as  likewise  so  fixed; 
third,  pay,  according  to  the  terms  of  said  composition,  the  daims  of  the 
general  creditors  *^  allowed  hereia,  as  shown  by  the  files  and  records  of  this 
proceeding  and  as  may  hereafter  be  ordered ;  and  fourth,  if  ^ny  balance  shall 
remain,  that  the  same  continue  on  deposit  until  twelve  months  from  this 
date,  subject  to  such  subsequent  orders  as  may  be  granted  herein  during  that 
period,  and  then,  if  any  of  said  consideration  shall  remain,  that  the  same 
be  distributed  by  the  person  above  designated  pro  rata  among  such  creditors 
as,  prior  to  that  time,  shall  have  proven  and  had  their  claims  allowed  herein-*^ 

It  is  further  ordered  that  said  proceeding  in  bankruptcy  against  the  above- 
named  bankrupt  be,  and  the  same  hereby  is  dismissed. 

Witness,  the  Honorable ,  Judge  of  the  said  court,  and 

the  seal  thereof,  at  Ae  city  of ,  in  said  district,  on  the 

day  of ,  19. . . 


(    BeAl  of    ) 
I  the  court  j 


Clerk. 


4S.  Or  if  a  specification  of  objections  was 
filed,  strike  out  this  clause  and  substitute 
"  and   a   specification   of   objection   having 

been  filed  by   ,  and  the  same 

having  been  duly  heard,"  reciting  the  refer- 
ence to  the  special  master,  if  any,  and  the 
filing  of  his  report  and  its  recommendation; 
for  such  recitals,  see  Form  No.  116. 

44.  If  confirmation  is  denied,  change  this 
recital  to  fit  the  facts. 

45.  In  that  event  also  stop  here  and  add: 


"confirmation  of  such  compoaition  be  and 
the  same  hereby  is  refused;  and  the  referee 
in  charge  is  directed  to  proceed  with  the 
administration  of  said  estate,"  concluding 
with  the  teste  clause  at  the  end  of  the  form. 
46k  Or  by' the  r^eree  or  the  derk,  as  the 
court  may  order. 

47.  See  {  64-a-b. 

48.  See  il  62  and  64'b(3). 
48.  See  {  97. 

50.  See  {  66. 


No.  104.]  Petition  to  Set  Asibe  Composition.  1215 

Form  Ho.  104* 

Petitian  to  Set  Aside  a  Composition. 

(Hagar  and  Alexander's  Bankruptcy  Forms,  Ko.  271.) 

In  the  District  Court  of  the  United  States  for  the District  of 


In  the  Matteb  of 


>.In  Bankmptxsy.  '- 


Bankrupt  . 


-A 


To  the  District  Court  of  the  United  States,  for  the  . . . ; .  District  of  .,....: 

The  petition  of respectfully  shows  to  this  court  and 

alleges : 

1.  That  he  is  a  creditor  and  party  in  interest  herein,  whose  claim  has  been 
duly  filed  and  allowed  in  this  proceeding. 

2.  That  on  the '.   day  of   ,  19. . .,  the  bankrupt  herein, 

after  he  had  been  examined  before  the  referee,  duly  offered  a  composition  in 
said  proceeding  to  his  creditors  upon  the  following  terms  and  conditions : 

That  said  offer  was  thereafter  duly  accepted  by  petitioner  and  other  creditors 

of  said  bankrupt^  upon  the  terms  and  conditions  as  offered  and  on  the 

day  of ,  19 . . . ,  the  said  composition  was  duly  confirmed 

by  the  district  judge  in  the  in«iner  and  farm  aa  offered  and  accepted. 

3.  That  said  composition  was  offered  and  accepted  and  confirmed  upon 
statements  that  all  the  creditors  should  share  equally  in  said  composition  and 
receive  the  same  pro  rata  amounts  upon  their  said  several  claimsl 

4.  That  since  the  entry  of  the  order  confirming  said  eomposition  and 
within  a  period  of  six  months  thereafter  your  petitioner  has  discovered  that 
statements  upon  which  the  said  composition  was  procured  were  false  and 
untrue  and  that  fraud  was  practiced  by  the  said  bankrupt  in  procuring  the 
said  composition  in  the  following  particulars:  [Here  allege  specifically  the 
fraudulent  acts  of  bankrupt  hy  which  it  is  claimed  the  composition  is 
vitiated,] 

5.  That  all  of  the  above  facts  and  circumstances  were  not  known  to  peti- 
tioner prior  to  the  confirmation  of  the  composition  herein. 

6.  That  your  petitioner  relied  upon  the  representations  of  the  bankrupt  and 
would  not  have  accepted  said  composition  Had  he  known  the  exact  situation 
and  the  fraudulent  acts  of  the  bankrupt,  as  above  stated. 
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7.  No  previous  application  for  the  order  asked  for  herein  has  been  made. 

Wherefore,  your  petitioner  prays  that  the  said  composition  be  vacated  and 
set  aside,  the  proceeding  reinstated  and  the  property  returned  to  the  trustee 
for  distribution,  according  to  the  bankruptcy  law. 


Petitioner. 
IVerification,] 

Form  Ho.  106. 

Petition  for  Elztension  of  Time  to  Apply  for  Discharse.si 
In  the  District  Court  of  the  United  States  for  the District  of . . . . 


In  the  Matter  of 


>.  In  Bankruptcy  No.   . . . 


Bankrupt  . 


To  the  Honorable ,  District  Judge : 

Your  petitioner  respectfully  shows : 

That  he  is  the  bankrupt  herein. 

That  more  than  twelve  and  less  than  eighteen  months  have  elapsed  since 
the day  of ,  19 ... ,  when  he  was  adjudicated  bankrupt. 

That  he  was  unavoidably  prevented  from  filing  an  application  for  a  dis- 
charge within  twelve  months   after  such  adjudication   for  the   following 


reasons  :^^ 


That  he  desires  to  file  such  application  and  secure  a  discharge. 

That  no  previous  application  has  been  made  to  this  or  any  other  court  for 
the  order  hereinafter  asked. 

Wherefore  your  petitioner  prays  for  an  order  extending  his  time  to  file 
such  petition  for  discharge  until  the  expiration  of  eighteen  months  from  the 
date  of  such  adjudication. 

Dated, , , , ,  19 . . . 


Pektianer. 
\_Add  verification  as  in  Form  No.  %^.^ 

9 

51.  Ck>nBult  Section   Fourteen,  generally. 

52.  Here   gfive    reasons   as,   for    instance,   lack  of  funds  to  pay  expenses,  illness,  ab- 
sence, etc.    See  §  14-a. 
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Form  JTo.  106. 

Sefere«'6  Certificate  on  Application  for  Extenaion  of  Time.BS 

In  the  District  Court  of  the  United  States  for  the District  of . ....  • 


In  the  Mattes  of 


>-  In  Bankruptcy  No.  . . . 


Bankrupt  . 


To  the  Honorable ,  District  Judge: 

I, ,  referee  in  bankruptcy  in  charge  of  this  proceed- 
ing, do  hereby  certify : 

That  the  above-named  bankrupt  was  adjudicated  herein  on  the 

dav  of ,  19 . . . 

That,  from  the  files  and  records  of  such  proceeding  and  any  information 
possessed  by  me,  there  appears  no  reason  why  such  bankrupt's  petition  for  an 
extension  of  time  to  file  application  for  a  discharge  should  not  be  granted ;" 
and  that,  in  my  opinion,  such  bankrupt  has  not  been  guilty  of  laches  in 
applying  for  his  discharge. 

I,  therefore,  recommend  that  his  petition  for  extension  of  time  be  granted. 

Dated, ^ , , ,  19 . . . 


Referee  in  Bankruptcy. 

58.  This  certificate  is  not  required,  but  the  petition  or  any  facts  which  should  be 

is  often  applied  for,  the  referee  having  all  brought  to  the  attention  of  the  judge  exist, 

the  facts  before  him.  state  them  here.    C!oasult  Section  Fourteen. 

54b  Or,  if  reasons  against  the  granting  of  i 

77 
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Form  Ko.  107. 

Order  Extending  Time  to  Apply  for  DtKhaxgeJ^ 
In  the  District  Court  of  the  United  States  for  the District  of, 


In  the  Matter  of 


^  In  Bankruptcy  No. 


Bankrupt  , 


Whereas,  a  petition  for  an  extension  of  time  to  apply  for  dischai^,  as 
provided  ip  §  14-a  of  the  bankruptcy  law  of  1898,  has  been  filed  by  the 
above-named  bankrupt,  and  an  order  to  that  effect  is  recommended  bj 
,  Esq.,  the  referee  in  bankruptcy  in  charge  of  this  pro- 
ceeding; now,  on  motion  of ,  Esq.,  attorney  for  said 

bankrupt, 

It  is  ordered: 

That  the  time  of ,  the  bankrupt  herein,  to  apply  for 

a  discharge  be,  and  the  same  hereby  is,  extended  until  the  expiration  of 

eighteen  months  from  the day  of , , ,  19 ... ,  the  date  of  his 

adjudication  herein. 

Witness,  the  Honorable ,  Judge  of  the  said  court,  and 

the  seal  thereof,  at  the  city  of ,  in  said  district,  on  the 

day  of ,  19 . . . 


(    SmI  of 
I  the  court 


) 


Clerh 


56.  This  order  usually  follows  the  peti- 
tion and  certifloate,  Forms  Nos.  105  and 
106.  Consul!^  Section  Fourteen,  ante;  and 
for  other  forms  on  proceedings  for  a  dis- 


charge, see  Forms  Nos.  57,  58  and  59,  as 
supplemented  by  Forms  Nos.  108,  109,  110, 
111,  113.  114,  and  116.  See  also  General 
Order  XXXI. 
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Xttcm  lb.  108. 

Order  to  Show  Cause  on  Application  for  I>i8char^e.66 
In  the  District  Court  of  the  United  States  for  the District  of 


^       In  the  Matter  of 


^In  Bankruptcy  Na 


Bankrupt  . 


Whereas,  application  has  been  made  by  -the  above-named  bankrupt  for  a 
discharge,  as  provided  by  §  14-a  of  the  bankruptcy  law  of  1898;  now,  on 
motion  of •. ,  Esq.,  attorney  for  such  bankrupt, 

It  is  ordered : 

That  all  creditors  of  ^^ ,  a  bankrupt,  as  well  as  all  other 

parties  in  interest,  show  cause,  at  a  hearing  to  be  had  on  such  application 

before  the  District  Court  of  the  United  States  for  the District  of 

,  at  . ,  in  the of ,  in  said  district,  on 

the day  of ,  19. . .,  at  ....  o'clock,   . .  m.,  or  as  soon 

thereafter  as  such  hearing  may  be  had,  why  such  application  should  not  be 
granted. 

That  notice  of  such  hearing  be  given  by  mailing  a  copy  of  this  order  at 
least  ten  days  prior  to  the  date  set  for  such  hearing  to  each  of  the  creditors, 
parties  in  interest  and  attorneys*^  entitled  to  notice  of  proceedings  herein, 
and  by  publishing  a  copy  hereof  in  the  designated  newspaper  of  the  county 
district  of  such  bankrupt's  residence,  not  later  than  one  week  prior  to  such 
date.^ 

That  such  notice  be  so  given  by  or  under  the  direction  of,  the  referee  in 
bankruptcy  in  charge  of  this  proceeding.^ 

Witness,  the  Honorable ,  Judge  of  the  said  court,  and 

the  seal  thereof,  at  the  city  of ,  in  said  district,  on  the 

day  of ,  19 . . . 

f    Seal  of    1  ' • •  M 

{the  court  I  Clerk. 

5a.  This   form   is   intended  as  a  substi-      and ,  as  individuals,  members  of 

tute  for  the  "  Order  of  Notice  "  which  is  a  such  copartnership,   banifrupte." 

part  of   Form  No.   57.     For  criticisms  of  68.  For  instance  those  designated  by  cred* 

same,    see    Sections    Fourteen    and    Fifty-  itors  under  General  Order  XXI  ( 2 ) . 

^ig^t-  59.  See  §    58-b,  and  compare  §  58-a(2). 

57.  In  partnership  cases,  substitute :  "  of  60.  Or  by  the  clerk,  as  is  the  practice  in 
,  a  partneAhip  and   each  district. 
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[No.  109. 


Form  Ho.  100. 

Referee's  Certificate  of  Conformity  on  Di8charge.6i 
In  the  District  Court  of  the  United  States  for  the District  of 


In  the  Matter  of 


>.  In  Bankruptcy  No.  . . . 


Bankrupt  . 


To  the  Honorable ,  District  Judge : 

I, \  referee  in  bankruptcy  in  charge  of  this  proceeding, 

do  hereby  certify : 

That  I  have  given  the  notice  of  the  hearing  on  the  application  of  the 

bankrupt  for  a  discharge,  as  directed  by  an  order  dated  the day  of 

• ,  19 . .  . ,  herein,  as  appears  by  the  affidavit  of  mailing  ^ > 

and  the  affidavit  of  publication,  hereto  attached  and  made  a  part  hereof. 

That,  from  the  files  and  record*book  of  this  proceeding,  it  appears  thftt 
was  adjudicated  bankrupt  herein  on  the day 


of 


19... 


That  the  administration  of  said  bankrupt's  estate  is  dosed.^ 
That  from  such  files  and  record-book,  it  satisfactorily  appears  that  such 
bankrupt  has  not  committed  any  of  the  offenses  or  done  any  of  the  acts  which 
would  be  an  objection  to  his  discharge,  and  that,  in  my  opinion^  such  appli- 
cation should  be  granted.®* 

Dated, , , , ,  19. . . 


61.  This  form  conforms  to  the  practice  in 
those  districts  where  the  referee,  and  not 
the  clerk,  gives  the  notice  of  application 
for  a  discharge.  It  is  usually  drawn  by 
the  referee.  Consult  Section  Fourteen,  gen- 
erally, for  practice.  See  also  forpis  just 
ante  and  post, 

68.  Or  "my  oertiiicate  of  mailing"  if 
the  referee  mails  the  notices  himself. 


Referee  in  Bankruptcy, 

63.  Or,  if  the  case  is  not  closed,  state  the 
facts,  as  :  "  not  closed,  Jbut  has  proceeded 
to  a  first  meeting  and  choice  of  trustee,  and 
the  bankrupt's  examination  is  completed:*' 
or  "  to  a  first  dividend." 

64.  If  the  contrary  is  true,  or  there  is 
any  reason  why  the  hearing  should  be  post- 
poned, state  the  facts  and  make  the  proper 
recommendation. 


Nos.  110,  111.] 


Discharge  ;  Objections. 
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Form  No.  110. 

Appearance  by  Objecting  Creditor  on  Discharge.^s 
In  the  District  Court  of  the  United  States  for  the District  of 


Iix  THE  Matter  of 


>>In  Bankruptcy  Na  ... 


Bankrupt  • 


To  the  District  Court  of  the  United  States  for  the District  of : 

The  clerk  of  this  court  will  please  enter  my  appearance  as  attorney  for 

,  of , ,  a  creditor  of , 

the  above-named  bankrupt,  who  desires  to  file  a  specification  of  objection  to 
the  application  of  such  bankrupt  for  a  discharge. 

Dated, , , , ,  19 . . . 


Attorney  for  Objecting  Creditor, 
Address, 


Form  No.  111. 

Specification  of  Objection  to  Discharge.66 
In  the  District  Court  of  the  United  States  for  the District  of 


In  the  Mattes  of 


Bankrupt  . 


>■  In  Bankruptcy  No.  . . . 


Now  comes ,  of , ,  a  creditor  and 

person  interested  in  the  estate  of ,   the  above-named 

bankrupt,  and  opposes  and  objects  to  the  granting  of  such  bankrupt's  appli- 


65.  Consult,  generaUy,  Section  Fourteen, 
cnte.  See  also  General  Order  XXXIT,  for 
time  within  which  this  appearance  must  be 
entered,  and  compare  Equity  Rule  XVII. 


06.  Consult,  generally,  Section  Fourteen, 
ante,  and  General  Order  XXXII.  This  form 
is  thought  more  in  accord  with  g  14-b  and 
such  general  order  than  is  Form  No.  58. 
See  also  forms  just  ante  and  post. 
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— ■ —  — 

• 

cation  for  a  discharge,  and,  for  grounds  of  such  opposition  and  objection, 
does  file  the  following  specification : 

I.  That  such  application  should  not  be  granted,  because  of  the  following 
facts,  which  the  undersigned  charges  to  be  true,  viz.  :^ 

II.  That  such  application  should  not  be  granted,  because  of  the  following 
facts,  constituting  an  additional  ground,  which  the  undersigned  charges  to 
be  true,  viz.  :^ 

Wherefore,  objection  is  made  to  the  granting  of  such  application  for  a 
discharge  and  a  hearing  and  the  judgment  of  the  court  is  asked  thereon. 


Objecting  Creditor, 

[by 


his  Attorney.^ 
^    Address, 


lAdd  verification  as  in  Form  No,  100.] ] 

Form  No.  112. 

Exceptions  to  Specifications. 
(Hagar  and  Alexander's  Bankruptcy  Forms,  Ko.  242. )' 

TTnited  States  District  Court, District  of ^ 

i  y 

i_^ . ,. 


In  the  Mattbe  of 


Bankrupt  . 


V 


>-  In  Bankruptcy  No.  . . . 


,  the  bankrupt  herein,  by ,^^^ 

attorney,   hereby  excepts   to   the   specifications  filed  herein   in   behalf  of 
'• ,  as  follows : 

67.  For  instance.     "That  such  applicant  68.  If  a  second  ground  is  alleged  in^'"^ 

was   granted   a   discharge    in    a  voluntary  it  here,  for  instance:     "  Such  applicant  ha^ 

proceeding  within  six  years  prior  to  this  committed   one  of   the   offenses   punishaW^ 

application,  to  wit:     In  the  District  Court  by  imprisonment  specified  in  §  29-b  of  we 

of  the  United  States  for  the District  bankruptcy  law  of  1898,  in  that "  »P<^».^" 

of ,  on  the  ....  day  of ing  the  offense  charged,  giving  time,  pl*<*' 

19..."  and  transaction. 

70.  See  foot-note  34  to  Form  No.  100. 


No.  113.]  Discharge;  Order  of  Keference.  1223 

1.  He  excepts  to  the  first  of  the  said  specifications  on  the  ground  that  the 
same  is  indefinite,  insufficient,  and  does  not  state  an  offense  under  the 
United  States  bankruptcy  act  which  would  be  a  bar  to  the  discharge  of  the 
bankrupt,  to  wit : 

2.  He  excepts  to  the  specification  numbered  " "on  the  grbund 

that  the  allegations  contained  in  the  samfe  do  not  contain  any  specific  aver- 
ment of  fact;  that  the  said  specification  is  vague,  indefinite  and  general; 
that  the  said  specification  does  not  raise  any  issue  that  can  be  met  by  the 
bankrupt  herein,  as  the  said  specification  fails  to  state  what  statements  were 
made  by  the  bankrupt  which  are  stated  to  have  been  knowingly  false  when 
made. 

3.  That  the  said  specifications  hereinbefore  excepted  to  should  be  dis- 
missed and  stricken  out. 

■ 

Dated , ,  19. . . 


Counsel  for  bankrupt, 
Street, 


Form  No.  118. 

Order  of  Reference  to  Special  Master  on  Discharge.7i 

In  the  District  Court  of  the  United  States  for  the District  of 


In  the  Matter  of 


*"  In  Bankruptcy  No.  . . . 


Bankrupt  • 


Whereas,  application  has  been  made  by  the  above-named  bankrupt  for  a 

discharge  herein  and  a  hearing  set  to  consider  the  same,  and , 

a  creditor  of  said  bankrupt,  having  appeared  by ,  Esq., 

his  attorney,  in  opposition,  and  filed  a  specification  of  objection  thereto; 
noWj  on  motion  of ,  Esq.,  attorney  for , 

It  is  ordered : 

That  the  issue  made  by  such  application  and  such  specification  of  objec- 

71.  Consult,  generally,  Section  Fourt^^en,       form   will   not  be  used   if  the  judge  deter- 
and   the   forms   just   ante  and  post.     This        mines  to  hear  the  matter  himself. 
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tion  be  referred  to ,  Eaq.,  as  special  master,  to  ascertain 

and  report  the  facts,  with  his  conclusions  thereon. 

Witness,  the  Honorable ,  Judge  of  the  said  court,  and 

the  seal  thereof,  at  the  city  of ,  in  said  district,  on  the day 

of ,19... 

C    Sieal  of    ) 
\  the  court,  j 


Clerk. 


Form.  No.  114. 

^  • 

Notice  of  Hearing  Before  Special  Master. 
(Hagar  and  Alexander's  Bankruptcy  Forme,  No.  24 j^.)' 

United  States  District  Court, District  of  . 


In  the  Matteb  of 


>.In  Bankruptcy  Na  ... 


Bankrupt  . 


Please  take  notice  that  the  issues  raised  by  the  specifications  of  objection  to 

the  discharge  of  the  above-named  bankrupt,  filed  by , 

have  been  duly  referred  to    ,  Esq.,  as  special  master 

{or  referee)  for  examination,  testimony  and  report  and  that  a  hearing  will 
be  held  upon  said  specifications  at  the  office  of  the  said  special  master  {or 

referee)  No ,  city  of ,  on  the 

day  of ,  19 .  .  . ,  at o'clock,  .  .  .  m.,  and  a  motion 

made  to  dismiss  the  said  specifications,  and  for  such  other  and  further  relief 
as  to  the  court  may  seem  just  and  proper. 

Dated , , ,  19... 


Attorney  for  bankrupt, 

Street, 

City  of 


To 

,E8q., 

Attorney  for  creditors. 


•  •  • 


Xos.   115,  116.]  Ordejb  Denying  Dischabge.       •  1225 

.  *  

Form  No.  116. 
Report  of  Special  Master  on  Dischargers 

See  Form  No.  102,  and  the  foot-notes  thereto.     Such  form  is  equally 
available  in  a  proceeding  for  discharge. 

Form  No.  116. 

Order  Denying  Discharge,  After  Reference  to  Special  Master.TS 
In  the  District  Court  of  the  United  States  for  the District  of 


In  the  Matteb  of 


>-In  Bankruptcy  No.  ... 


Bankrupt  . 


Whereas,  application  has  been  made  by ,  a  bankrupt, 

for  a  discharge  herein,  and  a  specification  of  objection  having  been  filed 

thereto  by ,  a  creditor  and  party  in  interest,  and  such 

specification  having  been  referred  to ,  Esq.,  as  special 

master,  to  ascertain  and  report  the  facts  with  his  opinion,  and  such  special 
master  having  reported  and  recommended  that  such  specification  be  sustained, 
and  exceptions'^  to  such  report  having  been  duly  filed  by  said  bankrupt,  and 

the  same  having  been  argued ;  now,  on  motion  of ,  Esq., 

attorney  for  such  objecting  creditor, ,  Esq.,  attorney  for 

the  bankrupt,  appearing  in  opposition, 

It  is  ordered: 

That  the  specification  of  objection  of ,  a  creditor  and 

party  in  interest  herein,  be,  and  the  same  hereby  is,  sustained. 

That  the  application  of  the  said ,  a  bankrupt,  be,  and 

the  same  hereby  is,  denied. 

That'^  the  objecting  creditor  herein  recove;r  and  have  judgment  against 

72.  For  practice,   consult  Section   Four-  etc.,  can,  it  is  thought,  be  adapted  to  it. 

teen,  and  the  forms  just  ante  and  post,  CJonsult,  generally,  Section  Fourteen,  ante. 

78.  This  order   is  the  converse  of  Form  74.  If  no  exceptions  were  filed,  leave  this 

No.  .59,  "and.  in  eases  of  hearings  before  a  clause    out.      For    practice    on    exceptions, 

special  master  resulting  in  a  report  recora-  see  Equity  Rules  LXXXIII  and  LXXXIV. 

mending  a  discharge  and  awarding  costs,  75.  If  costs  are  allowed,  add  this. 
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the  bankrupt  for''®  ......  dollars  ($ . ) a  being dollars  ($ ), 

less  costs,  and dollars  ($ ),  his  disbursements  herein. 

Witness,  the  Honorable ,  Judge  of  the  said  court, 

and  the  seal  thereof,  at  the  city  of ,  in  said  district^  on  the 

day  of ,  19 . , . 

C    Seal  of    )  > 

I  the  court  I  Chrh 

Form  No.  117. 

Voluntary  Petition  of  Partnership,  All  Partners  Not  Joining.77 

To  the  Honorable ,  Judge  of  the  District  Court  of  the 

United  States,  for  the District  of : 

The  petition  of ,  and    ,  of  the 

of   ,  in  the  county  of   ,  in  said  district,  by 

occupation  respectively and ,  respectfully  shows : 

That  your  petitioners  and are  and  have  been  partners 

.  under  the  style  of ,  which  partnership  has  had  its  prin- 
cipal place  of  business  at  the   of    ,  in  the  county  of 

,   in  said   district,*^®  for   the  greater  portion   of  the   six  months 

immediately  preceding  the  filing  of  this  petition ;  and  that  said  partnership 
is  insolvent  and  owes  debts  in  excess  of  one  thousand  dollars  ($1,000). 

That  your  petitioners  as  individuals  each  owes  debts  which  he  is  unable  to 
pay  in  full. 

That  such  partnership  and  your  petitioners  are  willing  to  surrender  its 
and  their  property  for  the  benefit  of  its  and  their  creditors,  respectively, 
except  such  as  is  exempt  by  law,  and  desire  to  obtain  the  benefits  of  the 
bankruptcy  law  of  1898,  as  amended. 

That  the  said ,  whose  place  of  residence  is  in  the 

.  of ,  in  the district  of ,  has  refused 

and  still  refuses  to  join  in  this  petition ;  that  he  is  neither  a  wage-earner 
nor  a  person  engaged  chiefly  in  farming  or  the  tillage  of  the  soil,  and  as  an 
individual,  owes  debts  which  he  is  unable  to  pay  in  full. 

That"^  such  partnership  has  been  dissolved,  but  there  has  as  yet  been  no 
final  settlement  thereof. 

76.  The  disbursements  should  be  shown  78.  If  the  petition  is  filed  in  the  distritt 
by  affidavit  at  time  application  for  costs  of  the  domicile  or  residence  of  one  of  the 
is  made.  partners,  here  ad4  an  allegation  to  Bhow 

77.  This  form  can  be  adapted  to  a  case  the  fact, 

where  all  the  partners  join,  and  then  used  79.  If  there  has  been  a  dissolution,  usw* 

as  a  substitute  for  Form  No.  2.  if  desired.  this  clause,  modifying  slightly  the  previou> 

Consult,  generally,  Sections  Five  and  Eigh-  allegations  to  fit;  if  not,  leave  it  out.    ^*<' 

tcon.  and  sec  General  Orders  VI,  VII,  and  §  5-a. 
VIII. 
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That  the  schedule  hereto  annexed  marked  A,  and  verified  by  your 
petitioners'  oaths,  contains  a  full  and  true  statement  of  all  the  debts  of  said 
partnership,  and  (so  far  as  it  is  possible  to  ascertain)  the  names  and 
residences  of  its  creditors,  and  such  further  statements  concerning  said 
detts  as  are  required  by  said  law. 

That  the  schedule  hereto  annexed  marked  B,  and  verified  by  your  peti- 
tioners' oaths,  contains  an  accurate'  inventory  of  all  of  the  property  of  said 
partnership,  both  real  and  personal,  and  such  further  statements®^  con- 
cerning said  property  as  are  required  by  said  law. 

That  the  schedule  hereto  annexed  marked  C,  and  verified  by  the  oath  of 

your  petitioner ,  contains  a  full  and  true  statement  of 

all  of  his  individual  debts,  and  (so  far  as  it  is  possible  to  ascertain)  the 
names  and  places  of  residence  of  his  individual  creditors,  and  such  further 
statements  concerning  said  debts  as  are  required  by  said  law. 

That  the  schedule  hereto  annexed  marked  D,  apid  verified  by  the  oath 

of  your  petitioner ,  contains  an  accurate  inventory  of  all 

of  his  individual  property,  both  real  and  personal,  and  such  further  state- 
ments concerning  said  property  as  is.  required  by  said  law.®* 

Wherefore,  your  petitioners  pray®^  that  such  partnership  and  your  peti- 
tioners as  individuals  may  be  adjudged  bankrupt  within  the  purview  of  such 
bankruptcy  law  of  1898,  as  amended,  and  that  service  of  this  petition  with 

a  subpcena  be  made  upon .,  such  nonconsenting  partner, 

and  that  such  proceedings  be  had  as  are  provided  in  said  law  and  Qeneral 
Order  VIII  of  the  Supreme  Court  and  as  the  court  may  order. 


Petitioners, 


Attorney  of  Petitioners. 


State  of 


>\ 


County  of 
City  of 


,    >ss.:' 


We, and ,  the  petitioning  debtors 

mentioned  and  described  in  the  foregoing  petition,  do  severally  make  solemn 

80.  If  exemption  is  claimed  in  the  part-  82.  Prayer  should  ask  for  an  adjudication 
nership  assets,  insert  a  reference  to  such  of  the  individuals  as  well  as  of  the  firm, 
claim  here.     See  Section  Six.  ante.  In  re  W^ing  Yick  Co.    (D.  C,  Hawaii),  la 

81.  Repeat  the  last  two  paragraphs  as  to  Am.  B.  R.  7S7m 
each     partner,    numbering    the   .schedules. 

Schedule  E  and  F,  G  and  H,  etc. 
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oath  that  the  statements  of  fact  contained  therein  are  true,  according  to 
the  best  of  oiir  knowledge,  information,  and  belief. 


Subscribed  and  sworn  to  before  me,  this day  of ,  19. . . 


[Attach  schedules^  and  summary  statements  for  each  the  partnership  and 
the  petitioning  partners,  using  those  suggested  by  Form  No.  1,  but  changing 
their  lettering  to  correspond  to  the  allegations  of  the  petition,.] 


Form  Ho.  118. 

Invohintary  Petition  by  Three  Crediton.S4 

To  the  Honorable ,  Judge  of  the  District  Court  of  the 

United  States,  for  the District  of : 

The  petition  of ,  of , ,  and  

,  of , ,  and ,  of 

,  respectfully  shows  i^ 

That of  the of ,  in  said  district, 

has,  for  the  greater  portion  of  the  six  months  next  preceding  the  date  of  the 

filing  of  this  petition,  had  his  principal  place  of  business**  at  the 

of ,  in  the  county  of ,  in  said  district,  and  is  by  occupation 

a 

That  the  said    owes  debts  to  the  amount  of  one 

thousand  dollars  ($1,000)  and  over,  is  insolvent,  and  is  neither  a  wage-earner 
nor  a  person  engaged  principally  in  farming  or  th6  tillage  of  the  soil.^ 

(That®^  the  said is  a  corporation,  organized  under 

the  laws  of  the  State  of ,  and  that  it  is  engaged  principally  in 

trading  and  mercantile  pursuits.) 


88.  Schedules  should  he  complete  hoth  for 
the  firm  and  for  each  partner.     In  re  Gay 
(D.  C,  N.  H.),  3  Am.  B.  R.  529,  98  Fed. 
870. 

84.  This  form  should  be  executed  in 
duplicate.  It  is  intended  as  a  substitute 
for  Form  No.  3,  which  is  rlearlv  demur- 
rable.  See  Sections  Three,  Four,  Five,  Eigh- 
teen, and  Fifty-nine,  and  the  forms  for  in- 
voluntary proceedings,  immediately  post. 

85.  If  petitioners  are  corporations,  indi- 
cate  under   what  laws;    if   copartnerships, 


set  out  the  firm  name  and  add :  "  composed 
of  and ,"  etc. 

86.  Or  "resided"  or  "had  his  domicile.'' 
as  the  case  may  be. 

87.  If  the  bankruptcy  of  *»  partnership  is 
asked,  modify  this  paragraph  and  th(»e 
preceding  so  as  to  show,  the  jurisdictional 
allegations  as  to  the  partnership  and  the  in- 
dividuals composing  it,  suggested  by  Fonn 
No.  143. 

88.  If  the  alleged  bankrupt  is  a  corpora- 
tion, insert  this  paragraph,  modifying  the 
previous  allegations  where  necessary. 
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(That,^  upon  information  and  belief,  the  said has 

less  than  twelve  creditors.) 

That  your  petitioners  are  creditors  of  said ,  having 

provable  claims  against  him  which  amount  in  the  aggregate,  in  excess*  of  the 
value  of  securities  held  by  them,  to  five  hundred  dollars  ($500) ;  and  that 
neither  of  your  petitioners  is  entitled  to  priority  of  payment  on  his  said 
olaim,  within  the  meaning  of  §  64-b  of  the  bankruptcy  law  of  1898,  nor  has 
either  of  your  petitioners  received  a  preference  within  the  meaning  of 
§  60-a-b  of  such  law,  as  amended.^ 

That  the  nature  and  amount  of  your  petitioners'  claims  and  the  securities 

held  by  them,  if  any,  are  as  follows  :®^ 

* ..J..... , 

That,  within  four  months  preceding  the  filing  of  this  petition,  viz.:  on 

the day  of ,  19 ...  ,^  the  said ,  while 

insolvent,  committed  an  act  of  bankruptcy  in  that  he  did®' 

(That^  your  petitioners  have  made  diligent  effort  to  find  the  said 

within  said  district ;  that  he  is  not,  and  has  not  for days 

been  at  his  place  of  business ;  nor  has  he  during  the  same  time  been  at  his 
usual  place  of  abode;  that,  according  to  your  petitioners'  best  information 

and  belief,  the  said has  absconded ;  and  that  personal 

service  of  a  supboena  cannot  be  made  on  him  in  said  district.) 

Wherefore,^  your  petitioners  pray  that  service  of  this  petition,  with  a 

subpoena,  may  be  made  upon    ,  as  provided  by  said 

bankruptcy  law  of  1898  as  amended,  and  that  he  may  be  adjudged  bankrupt 
within  the  purview  of  such  law. 


Petitioners. 


Attorney  for  Petitioners. 


89.  Use  only  if  petition  is  by  one  cred- 
itor. 

90.  Or  as  the  case  may  be.    See  §  5d-b. 

91.  Set  out  sufficient  facts  to  inform  the 
court  as  to  amount,  consideration,  and  the 
like. 

92.  If  the  act  of  bankriiptcy  was  evi- 
denced by  an  instrument  that  was  required 
to  be  recorded  or  might  be  recorded,  see 
§  3-b(l),  and  modify  this  allegation  to  lit 
the  facts. 

93.  Here  set  out  the  act  of  bankruptcy 
•clearly,  giving  sufficient  facts  as  to  time, 


place,  transaction,  etc.,  to  show  unequivo- 
cally the  commission  of  an  act  or  acts  bring- 
ing the  case  within  one  of  the  subdivisions 
of  §  3-a. 

94.  Use  only  when  order  of  publication 
is  to  be  asked.  Change  facts  in  form  to  fit 
the  facts  of  each  case. 

95.  If  the  bankruptcy  of  a  partnership 
is  desired,  modify  this  clause  so  that  it 
will  ask  adjudication  of  both  the  partner- 
ship and  the  individualB.  See  Form  No. 
117. 
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State  of , 

County  of ,   ^ss. 

City  of , 

and ,^  the  petitioning  creditors 

mentioned  and  described  in  the  foregoing  petition,  do  hereby  severally  make 
solemn  oath  that  the  statement  of  fact  contained  in  the  foregoing  petition 
are  true,  according  to  the  best  of  their  knowledge,  information,  and  belief.^ 


Subscribed  and  sworn  to  before  me,  this day  of ,19. 


Form  No.  119. 

Involuntary  Petition  by  One  Creditor  Against  a  Partnership. 
(Hagar  and  Alexander's  Bankruptcy  Forma,  No.  5.) 

To  the  Honorable , 

Judge  of  the  District  Court  of  the  United  States,  for  the 
District  of : 


The  petition  of ,  of ,  respectfully 

shows : 

First.    That and are  and  have 

been  copartners,  doing  business  imder  the  firm  name  and  style  of 

,  and  have  had  their  principal  place  of  business  at ,  State 

and  district  aforesaid,  for  the  greater  portion  of  the  six  months  next  preced- 
ing the  date  of  the  filing  of  this  petition;  that  the  said  partnership  is 
insolvent  and  owes  debts  to  the  amount  of  one  thousand  dollars  and  upwards 
and  is  neither  a  wage-earner  nor  a  person  engaged  principally  in  farming  or 
the  tillage  of  the  soil. 

Second,    That  upon  information  and  belief,  the  said  partnership 

has  less  than  twelve  creditors. 

Third.     That  your  petitioner  is  a  creditor  of  said    

and composing  the  partnership  firm  of 

having  a  provable  claim  against  said  partnership,  amounting  in  the  aggregate 
in  excess  of  securities  held  by  him  to  the  sum  of  five  hundred  dollars;  tliai 

M.  If  verified  by  members  of  a  partner-  97.  If,   for   any    reason,   this  verification 

ship  or  oflicers  of  a  corporation,   describe       is  made  by  attorney,  change  to  fit  the  fact?. 
the  affiants  properly.  and  bring  it  within  the  cases  cited  on  p. 

218,  ante. 
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jour  petitioner  is  not  entitled  to  priority  of  payment  of  his  said  claim  within 
the  meaning  of  section  64  (b)  of  the  United  States  bankruptcy  act  and  the 
amendments  thereof ^  nor  has  he  received  a  preference  within  the  meaning  of 
section  60  (a-b)  of  such  law  as  amended. 

Fourth,     That  the  nature  and  amount  of  your  petitioner's  claim  is  as 
follows : 


Xo  part  of  said  claim  has  been  paid  though  duly  demanded. 

Fifth.    Your  petitioner  represents  that  the  said  .....* and 

,  composing  the  partnership  firm  of : ., 

while  insolvent  and  within  four  months  next  preceding  the  date  of  this 
petition,  committed  an  act  of  bankruptcy  in  that  they  did  heretofore,  to 
wit : 

[^Here  specify  act,  ginnng  facts,  bringing  under  secOofh  S-a.} 

Wherefore  your  petitioner  prays  that  service  of  this  petition  with  a  sub- 
poena may  be  made  upon  the  said and 

individually  and  as  copartners  doing  business  under  the  firm  name  and  style 

of   ,  as  provided  in  the  acts  of  Congress  relating  to 

bankruptcy  and  that  they  as  individuals  and  the  firm  of 

may  be  adjudged  bankrupt  within  the  purview  of  said  acts. 

Dated, , , ,19... 


Petitioner* 


Attorney  for  Petitioner, 

OflSce  and  Post  OflSce  Address, 
Street, 


IVerification,'] 
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Farm  No.  120. 

Petition  for  Service  by  PubHcation. 
(Hagar  and  Alexander's  Bankruptcy  Farms,  No.  41.) 

United  States  District  Court, District  of , 


In  the  Matter  of 


Alleged  Bankrupt  . 


y  In  Bankruptcy  No.  . . . 


To  the  Honorable   ,  Judge  of  the  District  Court  of  the  United 

States  for  the District  of ; 

The  petition  of  Messrs respectfully  shows  to  this 

court  and  alleges : 

1.  That  your  petitioners  are  the  attorneys  for  the  petitioning  creditors 
herein.  That  a  petition  in  bankruptcy  was  duly  filed  and  an  application  for 
the  appointment  of  a  receiver  was  made,  which  application  was  granted,  and 
the  receiver  is  now  in  possession  of  assets  of  the  above-n^amed  alleged  bank- 
rupt. 

2.  A  subpoena  Was  issued  to  the  marshal  and  a  return  thereto  was  made, 
and  the  marshal  returned  that  he  was  unable  to  sefve  the  alleged  bankrupt 
personally  as  he  was  without  the  jurisdiction  of  this  court. 

3.  That  the  above-named  alleged  bankrupt   (is  a  corporation  organized 

under  the  laws  of  the  State  of   )   resides,   {or  has  its  principal 

office  and  place  of  business)  at  No ,  city  of 

4.  Your  petitioners  further  allege  that  the  above-named  alleged  bankrupt 
has  not  designated  a  'person  upon  whom  process  might  be  served  in  the 
State  of 

5.  Your  petitioners  further  allege  that  the  alleged  bankrupt  is  without 
the  jurisdiction  of  this  court  and  has  absconded.  That  bv  reason  thereof, 
personal  service  of  the  subpoena  herein  upon  the  alleged  bankrupt  is  im- 
possible. 

Wherefore,   your  petitioners  pray  that  an  order  may  be   made  herein 
permitting  service  by  publication  upon  the  above-named  alleged  bankrupt. 
And  your  petitioners  will  ever  pray. 
Dated, , , , ,  19. .  . 


PetUumtr 
l^f^e'nfication,'] 
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Form  No.  121. 

Order  Directing  Service  by  PublicatioiLOS 

In  the  District  Court  of  the  United  States  for  the District  of 


In  TH9  Mattsb  of 


^In  Bftakruptcj  Ko.  ... 


Bankrupt  . 


Whereas,  a  petition  was,  on  the day  of ,  19'. . . ,  filed 

herein   for  an   adjudication  of  bankruptcy  against    , 

and  it  appears  therefrom  that  said  bankrupt  is  not  within  the  district  and 
that  personal  service  of  the  subpcena  herein  cannot  be  made  on  him  therein ; 
now,  on  motion  of ,  Esq.,  attorney  for  said  petitioner. 

It  is  ordered : 

That  service  of  such  subpoena  be  made  by  publishing  this  order,  together 

with  said  subp<£na,  in ,  a  newspaper  published  at , , 

in  said  district,  once  a  week  for  two  consecutive  weeks,  the  last  of  such 

publications  to  be  on  the day  of ,  19 ...  ;  and  by  mailing 

a  copy  of  this  order  and  said  petition  and  subpcena  to  the  last  known  place 

of  abode  of  the  said ,  in  said  district,  on  or  before  the 

day  of  the  first  publication. 

Witness,  the  Honorable ,  Judge  of  the  said  court, 

and  the  seal  thereof,  at  the  city  of ,  in  said  district,  on  the 

day  of 19. . . 


{ 


Seal  of    ] , 

the  court  J  CUrK 


98.  This  form  is  thought  to  be  in  accord-  act  of  1903.     See  Section  Eighteen.     Th«* 

ance   with   the   new  method  of  service  by  subpoena  should  be  made  returnable  at  least 

publication,   provided    by   the    amendatory  "ten  days  after  the  last  publication." 

78 
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Fona  No«  122. 

General  Appearance  in  Involuntary  Caae.M 
In  the  District  Court  of  the  United  States  for  the District  of 


In  the  Matter  of 


>>In  Bankruptcy  No.  ... 


Bankrupt  . 


To  the  Di^rict  Court  of  the  United  States,  for  the District  of : 

The  clerk  of  this  court  will  please  enter  my  appearance  as  attorney  for 

,  of ,    ,  the  alleged  bankrupt^  who 

desires  to  plead  herein  in  response  to  the  petition  of  

and and ,  that  the  said 

be  adjudicated  bankrupt. 

Dated, , , ,  19 , . . 


Aitorfiey  for  .  . 
Address, 


d9.  This  appearance  must  now  be   filed  1.  Or  "  a .  creditor  of  the  aUeged  bank- 

within  five  days  after  the  return  day.    See       nipt,"  if  a  creditor,  and  not  the  bankrupt, 
§  18-b,  as  amended.    Consult  Section  Eigh-       appears, 
teen,  ante,  and  see  General  Order  IV  and 
Equity  Rule  VII. 
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Form  No.  123. 
Appearance  by  Intervemng  Creditor.2 
In  the  District  Court  of  the  United  States  for  the District  of 


In  the  Matter  of 


>>In  Bankruptcy  No.  ••• 


Bankrupt  . 


To  the  District  Court  of  the  United  States  for  the District  of : 

I, ,  a  creditor  of ,  against  whom 

a  petition  for  an  adjudication  in  bankruptcy,  filed  by , 

on  the   day  of ,  19 ... ,  is  pending,  desire  to  appear  in 

such  proceeding;  and,  to  that  end,  the  clerk  of  this  court  will  please  enter 

my  presence,  by ,  Esq.,  of  Ko St., , 

,  whom  I  hereby  appoint  as  my  attorney  for  such  proceeding,  and 

take  nbte  that  I  join  in  such  petition  as  provided  in  §  59-f  of  the  bankruptcy 
law  of  1898. 

Dated, , , , ,  19 . . . 


Intervening  Creditor. 
Address 


State  of 

County  of 

City  of ,j 


'I 

,  >S8.: 


On  this day  of ,  19 ... ,  before  me  appeared 

,  the  intervening  creditor  above  mentioned,  and  acknowledged  the 

execution  of  the  above. 


5L  Consnlt,  generally,   Sections  Eighteen       also  numerous  forms  for  involuntary  cases 
and  Fifty-nine,  especially  the  latter.     See       immediately  amte  and  post. 
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Form  No.  124. 

Petition  to  Intervene. 

(Hagar  and  Alexander's  Bankruptcy  Formg,  No.  11.) 

United  States  District  Court,  or  the District  of 


In  TUfii  Matter  of 


>.ln  Bankruptcy  No. 


Alleged  Bankrupt  . 


To  the  Honorable ,  Judge  of  the  District  Court  of  the 

United  States,  for  the District  of : 

The  petition  of respectfully  alleges  and  shows  on  in- 
formation and  belief: 

1.  That  your  petitioner, ,  is  a  creditor  of  the  above 

named,    ,  having  a  provable  claim  against  the  same 

amounting  to in  excess  of  securities  held  by  him.    Thai 

the  nature  and  amount  of  your  petitioner's  claim  is  for : 


and  that  no  part  of  said  claim  has  been  paid,  although  duly  demanded. 

2.   That  on  or  about  the    dav  of   ,   19 .  , . ,    

filed  in  the  office  of  the  clerk  of  this  court  a  petition  that 

be  adjudged  an  involuntary  bankrupt     That  the  said  petition 

is  still  pending  and  that  your  petitioner  desires  to  join  in  the  petition  of  the 

said ,  that  the  said be  adjudged  an 

involuntary  bankrupt. 

Wherefore,  your  petitioner  would  respectfully  pray  that  he  be  allowed  to 

join  in  the  said  petition  of ,  that  the  said  

be  adjudged  a  bankrupt  within  the  purview  of  the  bankruptcy  act 

of  1898  and  the  amendments  thereof. 


J 

Peiiiioner. 


[^Verification.^ 
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Form  Bo.  125. 
Order  Allowing  Intenrention. 
(Hangar  and  Alexander's  Bankruptcy  Forms,  No.  12.) 
At  a  stated  term  of  the  District  Court  of  the  United  States,  for  the 


District  of ,  held  at  the  United  States 

Court  House,  City  of ,  on  the day 

of ,19... 

Present :  Hon ,  District  Judge. 


In  the  Matter  of 


>Jn  Bankruptcy  Ko.  •• 


Alleged  Bankrupt  . 


Upon  reading  and  filing  the  annexed  petition  of 

verified ,  19 .  .  . ,  praying  that  he  be  joined  as  a  petitioning  creditor 

in  the  above-entitled  proceeding,  and  upon  the  petition  in  bankruptcy  and 

all  proceedings  heretofore  had  herein,  and  upon  motion  of ^ -, 

attorney  for  said  petitioner,  it  is 

Ordered,  that 1  be  and  he  hereby  is  allowed  to  intervene 

herein,    and    is   hereby   joined   and   made   a   petitioning   creditor,    in    the 

petition  praying  for  the  involuntary  adjudication  of 

filed  in  the  office  of  the  clerk  of  the  district  court  of  the  United  States,  for 
the  district  of ,  on  the day  of ,  19  . . . 


D.J. 
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[Nos.  126,  127. 


fcvrm  Ko.  126. 

Application  for  Jury  Trial  in  Involuntary  Ca8e.3 

« 
In  the  District  Court  of  the  United  States  for  the District  of 


In  the  Matteb  of 


►  In  Bankruptcy  No.  . . . 


Bankrupt  . 


, of  the  ........  of 


,  in  said  district,  the 


alleged  bankrupt,  who  have  this  day  filed  an  answer  to  the  petition  herein 
for  an  adjudication  in  bankruptcy,  do  hereby  apply  for  and  demand  a  trial 
by  jtiry  in  respect  to  those  questions  concerning  which  I  am  entitled  thereto 
by  the  terms  of  §  19-a  of  the  bankruptcy  law  of  1898. 
Dated, , , , ,  19 . . . 


Answering  Bankrupt^ 

Form  Bo.  127. 
General  Answer  in  Involuntary  Ca8e.5 
In  the  District  Court  of  the  United  States  for  the District  of 


In  the  Matter  of 


^In  Bankruptcy  Ko.  ... 


Bankrupt  . 


Now  comes    ,  of    ,    ,  the  person 

against  whom  a  petition  for  an  adjudication  in  bankruptcy  has  been  filed 


S.  Consult,  generally.  Sections  Eighteen 
and  Nineteen.  See  also  Form  No.  6.  This 
application  can  be  made  only  by  the  alleged 
bankrupt.  For  the  time  within  which  it 
must  be  filed,  see  |  19-a. 

4.  This  application  should  be  made  by  the 
alleged  bankrupt,  and  not  by  his  attorney. 


5.  This  form  supplements  Form  N"o.  6- 
Consult,  generally,  Section  Eighteen;  and 
for  available  grounds  for  an  answer  see 
§§  3-a-b,  4,  5,  and  59.  For  form  for  adju- 
dication, see  Form  No.  12;  for  dismissal, 
see  Form  No.  11.  See  also,  generally,  the 
Equity  Rules. 


Xo.   127.]  Answee  in  iNvoLUNTAfiY  Case.  1239 

herein,®  and  does  hereby  controvert  such  petition  and  file  the  following 
answer '? 

I.  That®  the  said did  not  commit  an  act  of  bank- 
ruptcy as  alleged  in  such  petition,  but,  on  the  contrary,  the  undersigned 
charges  the  facts  to  be :  that® 

II.  That  ® and and   

,  the  petitioning  creditors  herein,  have  not  provable  claims  against 

the  said which  amount  in  the  aggregate,  in  excess  of 

the  value  of  securities  held  by  them,  to  five  hundred  dollars  ($500),  but, 
on  the  contrary,  the  undersigned  charges  the  facts  to  be :  that^^ 


Wherefore,  answer  is  made  to  such  petition  and  a  hearing^^  and  the  judg* 
ment  of  the  court  is  asked  thereon. 


Answering  Bankrupt}^ 

[by 

his  Attorney?^ 
Address , 

] 

\_Add  verification  as  in  Form  No.  100,  changing  to  fit  the  facts,  as,  for 
instance,  substituting  "  answer  "  for  "  specification  of  objection,"  therein.] 

6.  Or  "  a  creditor  of ,  against      but    sampleB.      Each    answer    should     be 

whom/'  showing  clearly  the  possession  of       adapted  to  the  facts  relied  on. 

a   provaWe  debt    (|   58,  as   interpreted  by  9.  Here  the  facts  relied  on  by  the  answer- 

§  57).  ing  bankrupt  or  creditor  should  be  pleaded. 

7.  There  may,  of  course,  be  several  counts  10.  Id. 

in  the  answer.     Careful  pleading  seems  to  11.  Or  "  trial." 

require  one  for  at  least  each  material  fact  12.  Or  "  creditor." 

«t  issue.  13.  See  foot-note  34  to  Form  No.  100. 

8.  The  two  objections  here  suggested  are 
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[Jfo.  128. 


Form  Ho.  128. 
Answer  Alleging  More  Than  Twelve  CreditOT8.i4 

In  the  District  Court  of  the  United  States  for  the District  of 


In  the  Matter  of 


>  In  Bankruptcy  No.  . . . 


Bankrupt  . 


Now  comes    ,  of    ,    .'. ,    the  person 

against  whom  a  petition  for  an  adjudication  in.  bankruptcy  has  been  filed 
herein/^  and  does  hereby  controvert  such  petition  and  file  the  following 
answer : 

That  the  creditors  of  the  said are  twelve  and  more 

in  number. 

That  annexed  hereto  is  a  list  of  all  such  creditors,  with  their  addresses, 
under  oath,  as  required  by  §  59-d  of  the  bankruptcy  law  of  1898, 

Wherefore,  answer  is  made  to  such  petition,  and  a  hearing  ^*  and  the 
judgment  of  the  court  is  asked  thereon. 


Answering  Bankrupt}^ 


Oy 


his  Attorney, 


Address 


] 


List  of  Creditors  and  Addresaes. 

The  following  is  the  list  of  the  creditors  and  their  addresses,  referred  to 
in  the  foregoing  answer: 


Names  of  creditors. 


Addreaaes. 


Answering  Bankrupt}^ 


14.  Only  available  where  the  petition  is 
within  §  o9-d.  Consult,  generally.  Sections 
Fifty-nine  and  Eighteen.  See  foot-notes 
just  ante  and  post. 


15.  See  foot-note  6  to  Form  No.  127. 

16.  A  jury  trial  cannot  be  demanded  on 
the   issue   raised  by  this  answer. 

17.  Or  "  creditor*" 


Xo.   129.]  Demuhher  to  Petition.  1241 

State  of , 

County  of ,   ^ss.: 

City  of , 

I, ,  the  answering  bankrupt  ^*  mentioned  and  described 

in  the  foregoing  answer,  do  hereby  make  solemn  oath  that  the  statements 
of  fact  contained  in  such  answer  are  true,  according  to  the  best  of  my 
knowledge,  information,  and  belief;  an^  also  that  the  list  annexed  thereto 

and  therein  referred  to  comprises  all  of  the  creditors  of  the  said 

and  gives  their  addresses,  so  far  as  they  are  known  or  can  be 

ascertained.^® 


Subscribed  and  sworn  to  before  me,  this •  day  of ,  19 . . 


Form  Ho.  129. 

Demurrer  to  Petition. 

(Hagar  and  Alexander's  Bankruptcy  Forms,  No.  14.) 

United  States  District  Court,  for  the District  of 


In  the  Matter  of 


>•  In  Bankruptcy  No.  .  •  • 


Alleged  Bankrupt     . 


Xow  comes ,  the  above-named  alleged  bankrupt,  (or 

a  creditor  of  alleged  bankrupt,)  by ,  his  attorney,  by 

protestation,  not  confessing  or  acknowledging  all  or  any  of  the  matters  or 
things  in  said  petition  in  bankruptcy  set  forth  to  be  true  in  such  manner  and 
form  as  the  same  are  therein  set  forth  and  alleged,  and  demurs  to  the  petition 

of ,  filed  herein ,  19. .  . ,  upon  the 

following  grounds : 

First:  That  it  appears  on  the  face  of  the  said  petition  that  the  court  is. 
without  jurisdiction  to  grant  the  relief  prayed  for  in  said  petition. 

Secojid:    That  said  petition  is  wholly  without  equity. 

18.  See  foot-note  34  to  Form  Xo.  100.  namt'H  and  addresses  of  the  creditors  should 

19.  If  the  affidavit  is  made  by  an  answer-       be  given, 
ing   creditor,    his    cfrorts    to    ascertain    tl»e 
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Third:  That  said  petition  does  not  state  facts  sufficient  to  warrant  the 
granting  of  the  relief  prayed  for  therein. 

Fourth:  That  the  petitioners  have  not  by  their  said  petition  shown 
themselves  entitled  to  the  relief  therein  prayed  for,  or  any  part  thereof. 


Attorney  for 

/  Alleged  Bankrupt  (or  Creditor). 

State  of 3 

County  of ,  ^as.: 

City  of , 

,  being  duly  sworn,  deposes  and  says :     That  he  is 

the herein;  that  the  foregoing  demurrer  is  not  inter- 
posed for  delay. 


Sworn  to  before  me  this day  of ,  19 

« 

I  hereby  certify  that  the  foregoing  demurrer  is  in  my  opinion  well  foimded 
in  point  of  law. 

Dated , ,  19 . . . 


Attorney  for 


Form  No.  130. 

■ 

Notice  of  Argument  of  Demurrer. 
United  States  District  Court,  for  the District  of •; 


In  the  Matter  of 


>.In  Bankruptcy  No,  ... 


Alleged  Bankrupt  . 


Please  take  notice  that  the  demurrer  of i  alleged 

bankrupt  (^or  creditor  herein)  to  the  petition  filed  herein  on  the   

day  of ,  19 ... ,  will  be  brought  on  for  argument  before  the  Hon. 

,  United  States  District  Judge,  for  the  District  of 

at  the  United  States  Court  House,  in  the  city  of ,  on  the  

day  of ,  19 ... ,  at  ....  o'clock  in  the noon  of  said  day 


Xo.  131.]         Order  of  Bbfebengx;  Involuntary  Case,  1243 

■  —  * ,  ■        ■■II  I      —i^^— ^^^^— ^^— .— »»i  ■■■■■I  —  -■■         .11        p 

and  a  motion  made  to  overrule  said  demurrpr  with  costs  and  for  such  other 
or  further  relief  as  to  the  court  may-  seem  just  and  proper. 
Dated ,....• ,  19. . . 


Attorney  for  Petitioning  Creditors, 

No Street, 

•  City  of 

To ,  Esq., 

Attorney  for  Alleged  Bankrupt, 
(oT  Creditor.) 

Form  So.  131. 

Order  of  Reference  to  Special  Master  in  Involuntary  Caae.2o 
In  the  District  Courts  the  United  Spates  for  the District  of 


In  the  Matter  of 


>>In  Banknipt<!7  No.  .. 


Bankrupt  . 


Whereas,  a  petition  has  been  filed  'herein  asking  an  adjudication  in 

bankruptcy  of  the  above-named  bankrupt,  and ,  the  said 

bankrupt,^^  having  appeared  by    .,  Esq.,  Iiis  attorney, 

and  filed  an  answer  to  such  petition ;  now,  on  motion  of , 

Esq.,  attorney  for , 

It  is  ordered: 

That  the  issue  made  by  such  petition  and  answer  be  referred  to 

,  Esq.,  as  special  master,  to  ascertain  and  report  the  facts,  with 

his  conclusions  4;hereon. 

Witness,  the  Honorable ,  Judge  of  the  said  court,  and 

the  seal  thereof,  at  the  city  of ,  in  said  district,  on  the 

day  of ,  19 . . . 


f    Seal  of    ) 
J  the  court,  f 


Clerk. 


20.  See   foot-note  36   to  Form  No.   101.  81.  Or  "  a  creditor  of  such  bankrupt. 

Consult,   generally,   Section   Eighteen,   and 
the  forms  just  ante  and  post. 


tf 
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^ ±  _ 

Form  Ho.  132. 

Notice  of  Hearing  Before  Special  Master. 
(Hagar  and  Alexander's  Bankruptcy  Forms,  No.  34.) 

United  States  District  Court,  for  the District  of 


In  the  Matter  of 


^In  Bankruptcy  No. 


Alleged  Bankrupt  . 


Sir: 

Please  to   take  notice,   that   a   hearing  under   the   order  of  reference 

entered  on  . . .  • ,  in  the  above  entitled  proceeding,  will  be  brought 

on  before ,  Esq.,  as  special  master,  at  his  oflSce,  No 

street,  city  of ,  on  the day  of .^ , 

19 ... ,  at  ....  o'clock,  . .  M.  of  that  day,  or  soon  thereafter  as  counsel  can 
be  heard. 

Dated  the day  of ,  19 . .. . 

Yours,  etc., 


Attorney  for 


To 

• . ,  !Esq.y 

Attorney  for  . . . . , 


Xoa.  133,  134.]  Noticb  op  Teiai..  1246 

Vorm  So.  133. 

lletiee  ol  Trial  ia  Involmt&ry  TtotMdag. 
(Hagar  and  Alexamd^r's  BankmpU^  Forms,  Nck  22.) 

United  States  District  Court,  for  the District  of •••-•: 


In  the  Mattbb  of 


^In  Bankruptcy  No.  •.. 


Alleged  Bankrupt  • 


Please  take  notice  that  the  issues  raised  hy  the  petition  and  answer  filed 
herein  will  be  brought  on  for  a  trial  and  a  motion  will  be  made  for  judgment 
as  prayed  for  in  the  petition  or  to  dismiss  the  petition  herein,  at  a  term 

of  this  court,  to  be  held  in  and  for  the district , 

at  the  court  room,  in  the  United  States  Court  House,  in  the  city  of , 

,  on  the day  of ,  19 ... ,  at  ....  o'clock  in  the 

noon  of  that  day^  or  as  soon  thereafter  as  counsel  can  be  heard. 

Dated, , , ,  19 . . . 

Yours,  etc., 


Attorneys  for  Petitioners^ 
[or  Alleged  Bankrupt.] 

Street, 

To  

Messrs 

Attorneys  for 


Form  No.  134. 

Report  of  Special  Master  in  Involuntary  Case.22 

See  Form  No.  102,  and  the  foot-notes  thereto.    With  slight  changes  in  the 
recitalS;  sueh  form  is  equally  available  on  a  reference  in  an  involuntary  case. 

2S.  For  practice,  consult  Section  Eighteen,  and  the  forms  just  ante  and  po8t. 
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TNo.  135. 


twm  So.  laOL 

Exceptions,  to  Report  of  Srodia  JtfMter  i«  InvolttAlary  Case.a 

In  the  District  Court  of  the  United  States  for  the District  of 


In  the  Matter  of 


>^In  Bankruptcy  No.  ... 


Bankrupt  . 


u.y 


Now  comes ,  of , ,^  who  previously 

filed  herein,  an  answer  to  the  petition  for  an  adjudication  in  hankruptcy  of 

the  above-^axned  baukrupt,^  and  excepts  ^o  the  report  of , 

Esq.,  as  special  naaster,  appointed  hy  ^n  order  made  herein  on  the 

day  of ,19  — ,  in  ^at  such  report  ^ 


1   V 


for  the  following  reasons : 


.27 


And  prays  that  the  same  may  .be  heard,  as  provided  in  Equity  Rule 
LXXXIIL 

Dated, , , ,  19. . . 


^y 


Excepting  Creditor. 


[or 


Attorney  for  Excepting 

Address  . . 


] 


23.  For  practice,  Bee  Equity  Rules 
LXXXIII  and  LXXXIV.  Consult,  gener- 
ally, Section  Eighteen.  For  form  for  adju- 
dication, see  Form  No.  12;  for  dismissal,  see 
Form  No.  11;  for  costs,  see  Creneral  Order 
XXXTV  and  §  2(18). 

24.  If  exceptions  are  filed  by  attorney,  as 

is. usual,  add  ''by ,  his  attorney 

herein." 


26.  Or  if  the  exceptions  are  taken  by  tbe 
petitioning  creditor,  change  to  fit  the  facta. 

26.  Here  state  the  error  or  errors  ex- 
cepted to.       .     .  J 

27.  Here  give  the  grounds  of  the  excep- 
tions, that  the  -court  find  tlie  opposing  at- 
torney may  know  fully  the  issue  to  he  de- 
termined on  the  hearing  on  the  exceptions. 


Xo.  136.]    '  Okdeb  upon  Report  op  Master,  1247 

Form  1^0.  136. 

Order  Upon  Report  of  Special  Master  lK«qisai]ig  Petition,  Etc* 
(Hagar  and  Alexander's  Bankruptcy  Forms,  No.  35.) 

At  a  stated  t^rm  of  the  District  Court  of  the  United  States  for  the 

' >  . . , .,'. ...  District  of  , ,  held  at  the  United 

States  Qourt  House,  City  of ,,.,.•,  on  the 

day  of ,  19. . . 

Preseut :  Hon. ,  . ,  District  Judge. 


In  the  Matter  of 


>-  In  Bankruptcy  Ko.  . . . 


Alleged  Btmkrupt 


mil.       I  I      «      ^ 


A  motion  having  been  made  herein  by for  an  order 

confirming  the  report  of ,  Esq.,  special  master,  appointed 

herein  under  an  order  dated ,  19. .  .,  and  dismissing  the 

petition  in  bankruptcy  heretofore  filed  herein  with  costs  and  for  an  order 

vacating  and  discharging  the  order  of ,  19 ... ,  appointing  a 

temporary  receiver  herein  and  for  other  and  further  relief,  and  the  said 
motion  having  duly  come  on  for  argument,  now  on  the  involuntary  petition 

in  bankruptcy  filed  herein 19 .  .  . ,  by , 

and '. ,  creditors,  the  answers  filed  thereto  by , 

a   creditor,    and  by    ".  .,    the   alleged   bankrupt,   the   order  of 

this  court  dated ,   19 ... ,  appointing   . , 

receiver  of  the  estate  of  said  alleged  bankrupt,  the  order  of  reference  herein 

dated ,  19 ... ,  and  the  report  of  said  special  master  dated 

,  19 .  .  . ,  and  notice  of  this  motion  with  proof  of  due  service 

thereof,  and  the  report  and  petition  of  said .  . .,  verified 

,  19 ... ,  for  an  allowance  for  his  services  and  disbursement^ 

to  be  paid  by  the  petitioning  creditors,  and  for  his  discharge  as  such  receiver, 

and  for  further  relief,  and  the  petition  of ,  attorney  for 

said  receiver,  verified    ,   19. .  .,  for  an  allowance  for  his 

services  and  disbursements  as  attorney  for  said  receiver,  and  on  all  the  pro- 
ceedings had  herein,  after  hearing ,  Esq.,  of  counsel  for 

,  . ,  alleged  bankrupt  herein,  ..*,..., ,  . .  . ,  Esq,^ 

attorney  for  the  petitioning  creditors  herein,  and  . Esq.,  attoi*ney 

for  the  receiver  herein,  and  due  deliberation  having  been  had,  it  is 
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Ordered,  that  the  report  of  said  special  master  herein  be  and  hereby  is 
in  all  respects  confirmed  and  that  the  .petition  in  bankruptcy  filed  herein 

,  19 . . . ,  praying  that  said be  adjudged  an 

involuntary  bankrupt,  be  and  the  same  hereby  is  dismissed  with  $ 

costs  and  disbursements,  as  taxed,  which  said  sum, , 

and    are  hereby  directed  to  pay  to  the 

said ,  alleged  bankrupt,  and  it  is  further 

Ordered,  that  the  matters  of  t\e  said  report,  application  and  petition  of 

,   Esq.,    temporary  receiver  herein,   and   the   petition  of 

his  said  attorneys  filed  herein ,  19 .  .  . ,  be  and  the  same  hereby 

are  referred  to    ,  Esq.,  as  special  master  for  examination, 

testimony  and  report  thei^eon  with  all  convjBuient  speed. 


i. /. 


Form  No.  137. 
Petition  of  Petitioning  Creditors  for  Dismissal  in  Involontary  Case.28 

In  the  District  Court  of  the  United  States  for  the District  of 


In  thb  Mattke  of 


>'In  Bankruptcy  No.  ... 


Bankrupt  . 


To  the  Honorable ,  District  Judge : 

Your  petitioners^®  respectfully  show: 

That,  on  the day  of ,  19 .  .  . ,  they  filed  a  petition  herein 

for  an  adjudication  in  bankruptcy  against    ,  of  the 

of ,  in  said  district. 

That,  since  that  time,  the  following  proceedings  have  been  had  :^ 

i  '  '  : '  " 

That  your  petitioners  desire  and  consent  that  said  petition  and  proceeding 

be  dismissed. 

That  annexed  hereto  is  a  list  of  all  the  creditors  of  the  said  

,  with  their  addresses,  so  far  as  your  petitioners  know  or  have 

been  able  to  ascertain. 

28.  Consult,    generaUy,    Sections    Fifty-       tion,  and,  if  so,  the  allegations  should  be 
nine,  Fifty-eight,  and  Eighteen.  changed  to  fit  the  facts. 

29.  This  petition  can,  of  course,  be  made  80,  Here  give   a  brief   summary  of  the 
by  the  bankrupt,  with  the  consent  of  the  pe-       steps  in  the  proceeding  to  date, 
titioning  creditors,  or  for  want  of  prosecu- 


No.  137.] 


FjrriTiON  FOB  Dismissal. 


1249 


That  no  previous  application  has  been  made  for  the  order  hereinafter 
asked. 

Wherefom,  your  petitioners  pray  that  sneh  proceeding  and  petition  be 
dismissed,  and  that  notice  be  given  snch  creditors  as  is  provided  by  §  58-a  (8) 
of  the  bankruptcy  law  of  1898. 


•  • 


Petitioners. 
List  of  Crediton  and  Addzesaes. 

The  following  is  the  list  of  the  creditors  and  their  addresses  referred  to  in 
the  foregoing  petition : 


Names  ol  creditQCf. 

Addieswfl, 

Petitioners.^^ 

Statb  of , 

County  of ,   yss. 

City  of , 

We, , ,  and , 

the  petitioners  mentioned  and  described  in  the  foregoing  petition,  do  hereby 
severally  make  solemn  oath  that  the  statements  of  fact  contained  in  such 
petition  are  true,  according  to  the  best  of  our  knowledge,  information,  and 
belief;  and  also  that  the  list  annexed  thereto  and  therein  referred  to  com- 
prises all  of  the  creditors  of  the  said and  gives  their 

addresses,  so  far  as  they  are  known  or  can  be  ascertained. 


9 


^  Subscribed  and  sworn  to  before  me,  this day  of ,  19 . . . 


-31.  This  petition  cannot  be  made  by  the 
attorney,  save  when  the  petition  for  an  ad- 

79 


judication  can  be  so  made.     See,  generally. 
Section  Eighteen,  and  Form  No.  118. 
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Form  Ho.  138. 
Older  to  Show  Caiue  on  Petition  for  PwiisMl  in  luTOlvntary  Catew3a 

In  the  District  Court  of  the  United  States  for  the District  of 


In  the  Matter  of 


yln  Bankruptcy  No. 


Bankrupt  . 


Whereas,  application  has  been  made  by  the  petitioning  creditors  herein  ® 
for  the  dismissal  of  their  petition  for  an  adjudication  in  bankruptcy  against 

,  of  the of ,  in  said  district ;  now, 

on  motion  of ,  Esq.,  attorney  for  such  alleged  bankrupt, 

It  is  ordered: 

That  all  creditors  of  ^ show  cause,  before*  the  district 

court  of  the  Ui^ted  States  for  the district  of ,  at , 

in  the of ,  in  said  district,  on  the day  of , 

19 . . . ,  at  . .  M.,  or  as  soon  thereafter  as  such  hearing  may  be  had,  why  such 
application  should  not  be  granted. 

That  notice  of  such  hearing  be  given  by  mailing  a  copy  of  this  order  at 
least  ten  days  prior  to  the  date  set  for  sudi  hearing  to  each  of  the  creditors 
whose  names  appear  in  the  list  of  creditors  annexed  to  the  petition  on  which 
this  application  is  based,  and  by  publishing  a  copy  hereof  in  the  designated 
newspaper  of  such  alleged  bankrupt's  residence,  not  later  than  one  week 
prior  to  such  date.^ 

Witness,  the  Honorable ,  Judge  of  the  said  court,  and 

the  seal  thereof,  at  the  city  of ,  in  said  district,  on  the 

day  of ,  19 . . . 


r   Seal  of   )  y 

I  the  court  J  Cler 

82.  Compare  Form  No.  137  and  the  foot-  34.  See  foot-note  57  to  Form  No.  108. 

notes  thereto.  36.  i   58-h. 

33.  See  foot-note  29  to  Form  No.  137. 


7, 


^o.  139.J 


Obdeb  of  Diskw&ax. 
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Order  of  Dismissal  on  Petition  of  Petitioning  Creditors  and  After  Notice  in  Involuntary 

Case.36 

In  the  District  Court  of  the  United  States  for  the District  of 


In  the  Matter  of 


Bankrupt  . 


>-In  Banlcruptcy  No.  .. 


Whereas,  a  petition  was,  on  the day  of ,  19 ... ,  filed 

herein  for  an  adjudication  in  bankruptcy  against ,  and 

application  was  subsequently  made  for  a  dismissal  of  such  proceeding  and 
petition  by  the  petitioners  therein,*'  and  an  order  to  show  cause  having  been 
granted  thereon,  and  notice  having  been  given  as  provided  in  said  order, 
such  matter  having  been  regularly  called*  and  no  creditor  having  appeared  to 
oppose,^  and  the  court  being  satisfied  that  said  petition  should  be  granted  ;* 
now,  on  motion  of  .....  .   ..'....,  Esq.,  attorney  for  .  .• . ,   ' 

It  is  ordered : ■ 

That  the  petition  herein  to  have adjudicated  bank- 
rupt and  the  proceedings  thereon  be,  and  the  same  hereby  are,  dismissed.^ 

Witness,  the  Honorable    ,  Judge  of  the  said  court, 

and  the  seal  thereof,  at  the  city  of '.,  in  said  district,  on  the  ...... 

day  of ,  19.  .  . 


(    Seal  of    I 
\  the  court.  J 


Clerk. 


36.  See  Whns  N'ob.  137  and  138  and  the 
foot-notes  thereto. 

37.  Or,  if  by  the  bankrupt,  or  for  want  of 
prosecution,  state  the  facts. 

38.  Or,  if  a  creditor  appeared,  note  ap- 
pearance and  the  facts. 


39.  Or,  if  the  application  is  to  l)e  re- 
fused, "denied." 

40.  Or,  if  the  application  for  dismissal 
is  refused,  change  to  conform  to  the  order 
made. 
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Farm  No.  140. 

Order  of  Adjudication  and  Reference. 
(Hagar  and  Alexander's  Bankruptcy  FormS;  No.  140.) 

In  the  District  Court  of  the  United  States,  for  the District  of 


In  the  Matter  of 


>.In  Bankruptcy  No.  ••• 


Bankrupt  . 


At , ,  in  said  district,  on  the day  of 

,  A.  D.  19 ... ,  before  the  Honorable , 


Judge  of  the  said  court  in  bankruptcy,  the  petition  of 


that  he  be  adjudged  bankrupt,  within  the  true  intent  and  meaning  of  the 
acts  of  Congress  relating  to  bankruptcy,  having  been  heard  and  duly  con- 
sidered, the  said 


hereby  declared  and  adjudged  bankrupt  accordingly. 

And  it  is  further  ordered,  that  the  said  matter  be  referred  to 


one  of  the  referees  in  bankruptcy  of  this  court,  to  take  all  such  further  pro- 
ceedings therein  as  are  required  by  said  acts  of  Congress,  and  all  such  acts 
therein  as  the  court  might  take  or  perform,  except  such  as  by  law  or  the 
general  orders  of  the  Supreme  Court  are  required  to  be  perforiped  by  the 
judge;  and  that  the  said  bankrupt  shall  attend  before  said  referee  on  the 

day  of 19 .  .  . ,  at  ...  o'clock,  . .  m.,  and 

thenceforth  shall  submit  to  such  orders  as  may  be  made  by  said  referee  or  bv 

the  court  relating  to said  bankruptcy. 

Witness,  the  Honorable ,  Judge  of  the  said  court, 

and  the  seal  thereof,  at  the  city  of ,  in  said  district,  on  the 

day  of ,  A.  D.  19 . . . 


DistHci  Judge, 


Clerk. 


No.  141.]  Order  Denying  Adjudication.  1263 


Fona  So.  141. 

Order  Denying  Adjndicatioii. 

I 

(Hagar  and  Alexander's  Bankruptcy  Forms,  No.  SI.) 


United  States  DiBtrict  Court,  for  the District  of 


In  thb  Mattbb  of 


kin  Bankruptcy  No.  ... 


Alleged  Bankrupt 


At ,  in  said  district,  on day  of , 

A.  D.  19 ... ,  before  the  Honorable ,  Judge  of  the 

........  district  of 

This  cause  came  on  to  be  heard  at ,  in  said  court,  upon 

the  petition  of and and  .  .  w 

,  that be  adjudged  a  bankrupt  within 

the  true  intent  and  meaning  of  the  acts  of  Congress  relating  to  bankruptcy, 
and  [here  state  the  proceeding,  whether  there  was  no  opposUion,  or  if  opposed, 
state  what  proceedings  were  had]* 

And  thereupon,  and  upon  consideration  of  the  proofs  in  said  cause  (and 
the  arguments  of  counsel  thereon,  if  any),  it  was  found. that  the  facts  set 
forth  in  said  petition  were  not  proved;  and  it  is  therefore  adjudged  that 
said is  not  a  bankrupt,  and  that  said  petition  be  dis- 
missed, with  costs. 

Witness,  the  Honorable ,  Judge  of  said  court,  and  the 

seal  thereof,  at ,  in  said  district,  on  the 

Oclj'    OX    ••>••■•....••..,  ^^«  JLJ»   ^  V  .  .  . 

(    Seal  of    I  ' 

I  tiie  court  5  District  Jvdge. 
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Fdm  Ko.  142. 

Petition  to  Vacate  Adjsdicatioii. 
(Hagar  and  Alexandex'B  Bankruptcy  Forms,  No.  39.) 

United  States  District  Court,  for  the District  of 


In  the  Mattes  of 


^In  Bankruptcy  No.  ... 


Bankrupt  , 


To  the  District  Court  of  the  United  States,  for  the District  of : 

The  petition  of respectfully  shows  and  alleges : 

First:  That  he  resides  in  the  city  of ,  State  of 

SecoTki:  That  your  petitioner  is  a  creddtor  of  daid  alleged  bankrupt  and 
his  claim  is  based  upon  the  following  facts : 


'  Third:  That  heretofore  and  on  or  about  the day  of 

.........  19 ... ,  your  petitioner  instituted  an  action  in  the 

court  of county  against  the  above-named ? 

alleged  bankrupt,  as  defendant    That  said  action  was  brought  to  recover  the 

dum  of  $ ,  and  on  the day  of ,  19 . . .,  a 

judgment  was  rendered  in  said  action  in  favor  of  petitioner.  ... 

Fourth:  That  an  execution  upon  the  said  judgment  was  duly  issued  to 

the  sheriff  of county,  the  said  judgment  having  been  duly 

docketed  in  the  office  of  the  clerk  of county.    That  said  ezecution 

was  duly  levied  upon  the  real  property  of  the  said  defendant. 

Fifth:  That  on  ,  19.  . .,  a  petition  in  involuntary  bank- 
ruptcy was  filed  in  this  court  against  the  above-named  » 

and  a  receiver  appointed.    That  thereafter  an  alleged  adjudication  was  made 

therein  in  which  the  said .- was  declared  a  bankrupt.    The 

said  receiver  has  made  a  demand  upon  the  sheriff  to  deliver  over  to  him  all 

the  property  of heretofore  levied  upon  under  the  execution 

obtained  by  petitioner  upon  his  said  judgment. 

Sixth:  That  your  petitioner  is  informed  and  verily  believes  that  the 
aforesaid  petition  in  bankruptcy  filed  herein  did  not  set  forth  the  jurisdic- 
tional facts  required  under  the  bankruptcy  act,  and  is  defective  and  void, 
and  insufficient  to  confer  jurisdiction  upon  the  court  to  proceed  therein.    That 


!Iffo.'  143,]      Notice  of  Motion  to  Vacate  Adjudication.  1255 

the  said  petition  and  subpoena  required 'to  b&  serted  upon  the  alleged  bank^ 
nqpt  by  law  were  never  in  fact  properly  served  upon  the  said  bankrupt,  aa 
required  by  law  to  obtain  jurisdiction  over  the  said  bflOE^nipt,  and  that  the 

purported  service  of  the  same  upon  the  said.  ....«* was  illegal  and 

void,  in  that  said  petition  and  subpoena  were  alleged  to  have  been  served 
outside  of  this  district,  and  not  upon  the  alleged  bankrupt  personally.  That 
the  alleged  bankrupt  had  ieibsconded  and  left  the  jurisdiction  That  this 
ooort  never  in  fact,  acquired  any  jurisdiction  whatever  in  the  said  bankruptcy 
proceeding,  and  the  alleged  adjudication  was  for  that  reason  without  juris- 
diction and  void. 

Your  petitioner  therefore  prays  that  an  order  Ipe  granted  herein,  vacating 
and  setting  aside  the  alleged  adjudication  in^benkrtiptqjr  herein,  vacating  the 
appointment  of  the  receiver  herein  and  all  proceedings  heretofore  had,  and 

dismissing  the  petition  heretofore  filed  herein.  

That  no  previous  application  for  this  order  has  been  made* 
Dated , .,  19. . .  ^     ^ 


J.    ,••.•••••^'?••• •......•., 


Petitioner, 


[Verification.'] 


' •  •         •  >./  <  / 


Form  No.  148. 

•    •■■f«*  •  •• 

Notice  of  Motion  to  Vacate  Adjudication. 
(Hagar  and  Aleiqander's  Bankruptcy  :iForB^,^No.  4Q*) . 

United  States  District  Court,  for  the ,  District  of  . . . 


In  the  Matter  of 


^In  Bankruptcy  No.  ... 


Bq^^krupt  . 


*  ■ ' 


•  •  •  • 


a'  •     .     .     . 


SiBa:       V     •         .  ■  '  li  o  »  .  *    ;  f  ■  .    ■ 

Please  take  notice  that  upon  •  the  annexed  petition  of  ......  r.  ^ 

duly  verified  the day  of  ........ .'.,  *1^.  .  ;,  and  upon  all  the 

pleadings  and  proceedings  heretofore  had  herein,  the  undersigned  will  move 
this  court  at  a  term  thereof,  to  be  held  in  the  United  States  Court  House  at 

,  on  the day  of ,  19.  . .,  at  .  .  . . 

o'clock  in  the  ....  noon  of  that  day  or  as  soon  thereafter  as  counsel  can  be 
heard,  for  an  order  vacating  and  setting  aside  the  alleged  adjudication  in 


135f5  SCPPJLEMENTAKY    F0RM8.  [No.    144. 

bankruptcy  herein,  and  all  proceedings  thereon,  and  dismissing  the  petition 
heretofore  filed  herein,  and  for  such  other  and  further  relief  as  to  the  court 
may  seem  just  and  proper  in  the  premises. 

Dated , ,19...  ' 

Yours,  etc., 


Attorney  for  Petitioner, 

Office  and  Post  Office  Address, 

Street, 

To  

y  Esq., 

Attorney  for  Petitioning  Creditors. 
To 

•  •  • ,  lEsq., 

Attorney  for  Creditors. 

Form  No.  144. 

Demand  for  Jury  TxiaL 
(Hagar  and  Alexander's  Bankruptcy  Forms,  No.  20.)' 

United  States  District  Court,  for  tlie District  of 


In  the  Mattbb  of 


kIq  Bankruptcy  Ko.  ••• 


Alleged  Bankrupt. 


•J 


I, ,  of ,  in  said  district, 

the  alleged  bankrupt,  who  has  this  day  filed  an  answer  to  the  petition  filed 

on  the day  of ,  19 . . . ,  by } 

and ,  praying  for  an  adjudication  in 

involuntary  bankruptcy,  do  hereby  apply  for  and  demand  a  trial  by  jury  in 
respect  to  those  matters  concerning  which  I  am  entitled  thereto  by  the  pro- 
visions of  section  19-a  of  the  banknipt<5y  act. 

Dated ,19... 


Alleged  Bankrupt 
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Form  Ifo.  14S. 

Referee's  Certificate  of  Disqualification.^ 
In  the  District  Court  of  the  United  States  for  the District  of 


In  the  Matter  of 


Bankrupt  • 


»In  Bankruptcy  Ko. 


To  the  Honorable ,  District  Judge : 

I, ,  one  of  the  referees  in  bankruptcy  of  your  court, 

do  hereby  certify  that  I  am  disqualified  to  act  as  such  in  the  above  entitled 
proceeding,***  for  the  following  reasons  :** 

I  do,  therefore,  return  the  papers  transmitted  to  me  by  the  clerk. 
Dated, , , ,  19. . . 


Referee  in  Bankruptcy. 

41.  For  general  disqualification,  see  |  35 ;  to  a  portion  of  the  proceeding,  as  In  a  eon- 

-for  what  referees  may  not  do,  |  39-h;  for  test  on  a  certain  claim, 

reference   of   case    after    adjudication,    see  48.  Here  insert  reasons,  as  relationship, 

I  22  relation  of  attorney  and  client  with  hank- 

48.  Or  the  disqualification  may  exist  as  rupt,  or  any  other  reason  (see  |  22) » 
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_  1 


[No,  146. 


F<»rm  Ho.  14Ai 

Petition  to  HeviM  in  Matter  of  Law.44 
In  the  District  Court  of  the  United  States  for  the District  of 


In  ths  Matteb  of 


^In  Bankruptcy  No.  •• 


Bankrupt  . 


To*^  the  Honorable,  the  Judges  of  the  Circuit  Court  of  Appeals  of  the 

Circuit  of  the  United  States : 

..  Your  petitioner  respectfully  shows: 

That  he  resides  at ,  .......  .^  and  is  a  creditor  ^  of 

.- ,  a  bankrupt,  who  was  so  adjudged  by  the  district  court 

of  the  United  States  for  the  ........  district  of ,  on  the 

day  of .,  19. . . 

That,  after  such  adjudication,<the  following  proceedings  were  had  in  the 
case  of  the  said  bankrupt  :*^ 

■        • 

,,,,• ••••••••».•,.•'•••.■••••.•••••••......••,  ,,;..i. 

That,  on  the day  of ,  19 ... ,  an  order  was  granted  and 

en^er^d  by  sa^d  district  court  a£  tbe^  United  Statas^^ 


a  copy  of  which  order  is  hereto  anne;xed. 

That  said  order  was  erroneotrs  in  matter  of  lav  in  -Aat  :^ 


WTierefore,  your  petitioner,  feeling  aggrieved  because  of  such  order,  asks 
that  the  same  may  be  revised  in  matter  of  law  by  your  honorable  court,  as 
provided  in  §  24-b  of  the  bankruptcy  law  of  1898,  and  the  rules  and  practice 
in  such  case  provided.^ 


[^Add  verification  as  in  Form  No.  66.] 


Petitioner. 


44.  Consult,  generally,  Sections  Twenty- 
four  and  Twenty-five,  and  General  Order 
XXXVI,  though  the  latter  seems  to  refer 
to  appeals  only. 

45.  If  the  petition  is  to  the  district  court 
in  the  first  instance,  this  form  should  be  ad- 
dressed to  the  district  judge. 

46.  Or  specify  how  he  is  interested  in  the 
proposed  revision. 

47.  Here  rcoito  steps  leading  up  to  the 
ruling  or  order  complained  of. 


48.  Here  state  Bpecifically  the  erroneous 
order  or  ruling  of  which  revision  in  law  is 
sought,  as,  "  enjoining  and  restraining  your 
petitioner  from  disposing  of  the  following 

described  property,  viz. :    ;  "  or, 

"  requiring  your  petitioner  to  deliver  to  the 
said  trustee  in  bankruptcy  certain  property, 
viz. :    "  or  as  the  facts  may  ^' 

49.  Here  give  the  equivalent  of  an  as- 
siirnment  of  error  on  an  appeal  in  equity. 

50.  See  Section  Twentv-five,  ante,  foot- 
note  11. 


Xo.  147.]  Oedek  Allowing  Petition  to  IIevise.  125^ 

'  "'™  —  "'  -■»■■  ■■■■■  -  ■■  -■      ^-  I  ■  ■  .,.  .    ,       ■     ,        ■M^»-     ■—■■■■■—■        ^  ■        M    — ^— ^^^^M^ 

Form  Hb.  1471 

Order  of  District  Court  Allowing  P«titioii  for  R«vinoii  in  Siatter  of  Law.si 

In  the  Distriot  Court  of  the  United  States  for  the District  of  , 


In  the  Matter  of 


>•  In  Bankruptcy  No.  • . . 


Bankrupt  • 


Whereas,  application  has  been  made  for  revision  in  matter  of  law  by  the 

circuit  court  of  appeals  of  the circuit  of  the  United  States  of  the 

order  entered  herein  on   the    day  of    ....',   19...,   and  the 

court  being  satisfied  that  the  question  there  determined  is  one  of  which 
revision  may  be  asked,  as  provided  in  §  24-b  of  the  bankruptcy  law  of  1898,*® 
anjd  that  the  application  should  be  granted ;  on  motion  of ; 

r  • 

Esq.,  attorney  for  the  petitioner, 

It  Is  ordered : 

That  the  order  of  this  court,  made  and  entered  herein  on  the day 

of   . ,  19.  .  .,  be  revised  in  matter  of  law  by  the  circuit  court  of 

appeals   of   the    circuit   of   the   United   States,   as   provided   by 

§  24-b  of  the  bankruptcy  law  of  1898,  and  the  rules  and  practice  of  that 
court. 

That  the  clerk,  within    days  from  this  date,  prepare,  at  the 

expenjse  of  the  petitioner,  a  certified  copy  of  such  order  and  of  the  record 
oi  thid  case  pertinent  to  such  order ,t  and  file  the  same' with  the  clerk  of  such 
circuit  court  of  appeals. 

Witness,  the  Honorable .»..'..,  Judge  of  the  ^d  court 

and  the  seal  thereof,  at  the  city  of ,  in  said  district,  on  the 

day  of ,  19.  .  . 


(    Seal  of    )  ' 

I  the  court,  j  Clerk. 

51.  Use  this  form  only   in  case  applica-  clerk  gives  notice  of   the   pendency  of  the 

tion    is  made  to   the   district  court   in   the  petition  for  revision  to  the  respondent. .  Roe 

first  instance.    If  application  is  made  to  the  Section  Twenty-five,  foot-note  11. 

circuit    court   of    appeals,    a    formal    order  52.  Certain  orders  cannot  be  reviewed  at 

allowing  the   review   is   often   not  entered,  all,  others  only  by  appeal.     Consult,  gen- 

but  the  case   is  at  once  docketed  and  the  erallv,  Section  Twentv-five,  ante. 
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Form  Ho.  148. 
Notice  to  Reapondont  on  Seviiioii.68 

In  the  District  Court  of  the  United  States  for  the District  of 


In  the  Matter  of 


Bankrupt  . 


^  In  Bankruptcy  No.  . . . 


To ,  of , ,  and ,  of 

, ,  his  attorney : 

Please  take  notice"  that  a  petition,  a  copy  of  which  is  served  on  you  here- 
with, is  pending  in  the  circuit  court  of  appeals  of  the circuit  of 

the  United  States,  and  that  you  are  required  to  answer,  demur,  plead,  or 

move  to  dismiss  the  same  within  ^   days  from  the  date  of  this 

notice,  or,  in  case  of  your  default,  the  same  may  be  granted  and  a  mandate 
issued  accordingly.     ' 

Witness,  the  Honorable,  the  judges  of  the  circuit  court  of  appeals  of 

the circuit,  and  the  seal  of  said  court,  at ,  in 

circuit,  this day  of ,  19 . . . 


(    Seal  of    ) 
I  the  court,  j 


Clerk. 


68.  See  Sections  Twenty-four  and  Twenty- 
Hre,  wnte,  and  the  forms  just  a/tUe, 

64.  In  the  first  circuit,  this  notice  takes 
the  form  of  an  order  to  show  cause  entered 
as  of  course.  This  form  can  he  easily  modi- 
fied to  fit  that  practice.    It  is  thought  to 


comhine  both  the  features  of  a  mere  notice 
dnd  the  more  formal  elements  of  an  order 
to  show  cause.     Compare  Section  Twenty- 
five,  foot-note  11. 
66.  This  time  is  usually  fixed  by  rule. 
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Itoxin  Jto,  148. 
Order  of  Circuit  Court  of  i^q^s  on  Hevi8ion.M 

At  a  seasion  of  the  Circuit  Court  of  Appeals  for  the Circuit, 

held  at  the  city  of    ,  in  the    District  of 

,  on  the day  of ,  19 . . . 

Present  —  The  Hon '.    ,  Circuit  Judge ; 

The  Hon ,  Circuit  Judge,  and 

The  Hon ,   Judge. 


In  the  Matter  of 


>-  In  Bankruptcy  No.  . . . 


BarJcrupi  • 


A  petition  having  been  filed  herein  by ^  of , 

....'....,  on  the day  of ,  19 ... ,  asking  for  revision  in 

matter  of  law  of  the  order  of  the  district  court  of  the  United  States  for 

the district  of ,  in  bankruptcy,  made  and  entered  in 

the  above  entitled  cause,  and  due  notice  of  such  petition  having  been  given 

the  respondent  and  the  same  having  been  regularly  heard,^*^    

,  Esq.,  appearing  for  the  petitioner,  and ,  Esq., 

for  the  respondent,  and  this  court  being  satisfied  that  :^ 


It  is  ordered : 

That  the  said  petition  of for  a  revision  be,  and  the 

same  hereby  is,  dismissed,^  with  costs. 

That  the  mandate  of  this  court  issue  to  said  district  court  accordingly. 

Witness,  the  Honorable,  the  judges  of  the  circuit  court  of  appeals  of 

the circuit,  and  the  seal  of  said  court,  at ,  in  said 

-circuit,  this day  of ,  19 . . . 


} 


> 


(    Seal  of 

\  the  court  ]  Clerk. 

56.  See.  generally,  Sections  Twenty-four  58.  Here  recite  briefly  the  decision  as  to 
and  Twenty-five.  whether  or  not  error  in  law  was  committed 

57.  Here  specify  how,  as  "  and  submitted  by  the  court  below. 

on  briefs  without  oral  argument;"  or  as  59.  Or  "granted;"  or,   if  in  part  only, 

the  facts  may  be.  "  granted  in  so  far  as  it  refers  to " 
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Fom  Ho.  1501 

GltsMs  611  Appeal 
(Hagar  and  Atoand/er'ft  Baokruptc^  WortOB,  No.  d03.) 
United  States  District  Court,  for  the District  of 


In  the;  Mattes  of 


^In  Bankruptcy  No.  ••. 


Bankrupt  . 


United  States  of  America,  88: 

The  President  of  the  United  States  to ,  Greeting: 

You  and  each  of  you  are  hereby  cited  and  admonished  to  appear  in  the 

United  States  circuit  court  of  appeals  for  the circuit,  in  the 

city  of ,  on  the  .... . .  day  of ' ,  19. . .,  pursuant  to 

the  appeal  duly  obtained  and  filed  in  the  clerk's  office  of  the  district' court 

of  the  United  States  for  the  .  .....'.  .' ".  .  district  of  : ,  wherein 

you  as  objecting  creditors  are  appellees:  and ■ .-,  bankrupt, 

is  the  appellant,  to  show  cause,  if  any  there  be,  why  the  Order  and  decree  in 
said  appeal  mentioned,  should  not'be reversed' and  corrected,  and  why  speedy 
justice  should  not  be  done  to  the  parties  in  fh'at  behalf,  and  to  do  and 
receive  that  may  appertain  to  justice  to  be  done  in  the  premises. 

Witniess,  the  Honorable ,  United  States  Judge  for  the 

district  of ,  on  the  :.:;..  day  of  .....••» 

in  the  year  of  our  Lord  one  thousand  nine  hundred  and 

.........> 
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larm  Ho.  101. 

Petition  for  Appeal  From  a  Cinmit  CoiJjr;t.of  Ap|»eal8  to  tbe  Supreme  Court  of  the  United 

States. 

(Hagar  and  Alexander's  Bankruptcy  Forms,  No.  322.) 

,-    .         •  .        .        '  '     ■  '  '  '        •  ■ 

United  States  Circuit  Court  of  Appeals  for  the Circuit, 


Appellants, 
vs. 


Appellees. 


•  I 


To  the'  Uaited  States  Circuit  OcMirt  of  Appeals  foi  the  .  v . . ; , . .  Cireoilr: 

The  above-mentioned  appellants; ,  respectfully  show 

that  the  aboVe  entitled  cause  is  how  pending  in  the  United  States  circuit 

court  of  appeals  for  the circuit,  and  that  a  judgment  or  decree 

has  therein  been  rendered  on  th«  * '.  . .  * .  id&y  of ,  A.  D., , 

affirming,  the  decree  of  Jh^  . . .^ , . . . .   court  of  ,tbe  l^niteji  Steles  for  ^the 

district  of ,  and  that  the  matter  in  controversy  in  said 

suit  exceeds  two  thousand  dollars  besides  costs;  that  this  cause  is  one  in 

which  the  Unite.d  States  circ\iit  -court  of  appeals  for  the circuit 

has  final  jurisdiction  and  that  it  is  a  proper  cause  to  be  reviewed  by  the 
Supreme  Court  of  the  United  States  on  appeal  under  section  25-b  of  the 
bankruptcy  act. 

Wherefore,  the  said  appellants  pray  that  an  appeal  be  allowed  them  in 
the  above  entitled  cause  directing  the  clerk  of  the  United  States  circuit 
court  of  appeals  for  the  circuit,  to  send  the  record  and  pro- 
ceedings in  said  cause,  with  all  things  concerning  the  same,  to  the  Supreme 
Court  of  the  United  States,  in  order  that  the  errors  complained  of  in  the 
assignment  of  errors  herewith  filed  by  the  said  appellants  may  be  reviewed, 
and  if  error  be  found,  corrected  according  to  the  laws  and  customs  of  the 
United  States. 


[Verification.]  .  Attorney  for  Appellants. 
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Form  Nt).  152. 

Order  Allowing  Such  Appeal 

(Hagar  and  Alexander's  Bankruptcy  Forms,  No.  323.) 

The  United  States  Circuit  Court  of  Appeals  for  the Circuit 


Appellants, 


vs. 


Appellees. 


It  is  hereby  ordered  that  the  appeal  in  the  above  entitled  cause  to  the 
Supreme  Court  of  the  United  States  be  and  is  hereby  allowed  as  prayed. 


United  States  Circuit  Judge, 

Circmt. 

Fonn  No.  153. 

Petition  for  Writ  of  Error  from  the  Supreme  Court  to  a  Circnit  Court  of  Appeals. 

(Hagar  and  Alexander's  Bankruptcy  Forms,  No.  324.) 

United  States  Circuit  Court  of  Appeals,  for  the Circuit 


Plaintiff  in  Error, 


vs. 


Defendant  in  Error. 


— ../ 


Your  petitioner,    ,   plaintiff  in  error  in   the  above 

entitled   cause,   respectfully  shows   that   the   above  entitled   cause  is  now 

pending  in  the  United  States  circuit  court  of  appeals  for circuit, 

and  that  a  judgment  has  therein  been  rendered  on  the day  of » 

affirming  (or  reversing)  a  judgment  of  the  district  court  of  the  United 
States  for  the district  of ,  and  that  the  matter  in  con- 
troversy in  said  suit  exceeds thousand  dollars,  besides  costs,  and  t6at 

the  jurisdiction  of  none  of  the  courts  above  mentioned  is  or  was  dependent 
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in  any  wise  upon  the  opposite  parties  to  the  suit  or  controversy  being 
aliens  and  citizens  of  the  United  States,  or  citizens  of  the  different  States, 
and  that  this  cause  does  not  arise  under  the  patent  laws,  nor  the  revenue 
laws,  nor  the  criminal  laws,  and  that  it  is  not  an  admiralty  case,  and  that  it  is 
a  proper  case  to  be  reviewed  by  the  Supreme  Court  of  the  United  States 
upon  writ  of  error;  and  therefore  your  petitioner  would  respectfully  pray 
that  a  writ  of  error  be  allowed  him  in  the  above  entitled  cause  directing  the 

clerk  of  the  United  States  circuit  eourt  of  appeals  for  the circuit  to 

send  the  record  and  proceedings  in  said  cause  with  all  things  concerning 
the  same,  to  the  Supreme  Court  of  the  United  States,  in  order  that  the 
errors  complained  of  in  the  assignment  of  errors  herewith  filed  by  saicl 
plaintiff  in  error  may  be  reviewed,  and  if  error  be  found,  corrected  according 
to  the  laws  and  customs  of  the  United  States. 

Plaintiff  in  Error j. 

By , 

His  Attorney. 

The  foregoing  petition  is  granted  and  writ  of  error  allowed  as  prayed  for 
upon 's  giving  bond  according  to  law  in  the  sum  of  $ 

} 

Associate  Justice  of  the  Supreme  Cgurt  of 

the  United  States. 

Form  No.  154. 
Writ  of  Krror  from  tho  Supreme  Conrt  of  tbe  United  States  to  a  drcmt  Co«xt  of  Afpoala. 

(Hagar  and  Alexander's  Bankruptcy  Forms,  No.  325.) 

United  States  of  America,  ss.: 

The  President  of  the  United  States  to  the  Honorable,  the  Judges  of  the 

United  States  Circuit  Court  of  Appeals  for  the    Circuit, 

•     Greeting: 

Because,  in  the  record  and  proceedings,  as  also  in  the  rendition  of  the 
judgment  of  a  plea  which  is  in  the  said  circuit  court  of  appeals  before 

you,  or  some  of  you,  between ,  plaintiff  in  error,  and 

• ,  defendant  in  error,  a  manifest  error  hath  happened, 

to  the  great  damage  of  the  said  plaintiff  in  error  as  by  his  complaint  appears. 
We  being  willing  that  error,  if  any  hath  been,  should  bte  duly  corrected,  and 
full  and  speedy  justice  done  to  the  parties  aforesaid  in  this  behalf,  do 
command  you,  if  judgment  be  therein  given,  that  then  imder  your  seal, 
distinctly  and  openly,  you  send  the  record  and  proceedings  aforesaid,  with 
all  things  concerning  the  same,  to  the  Supreme  Court  of  the  United  States^ 

80 
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•  

together  with  this  writ^  so  that  you  have  the  same  in  the  said  Supreme 
Court  at  Washington,  within  thirty  days  from  date  hereof,  that  th^  record 
and  proceedings  aforesaid  being  inspected,  the  said  Supreme  Court  may  cause 
further  to  be  done  therein  to  correct  that  error,  what  of  right,  and  according 
to.  the  laws^nd  customs  of  the  United  States,  should  be  done. 

iForm  No.  15S. 

Petition  for  Meeting  of  Creditors  to  Consider  PtopoiOd  Cempromiae. 

(Hagar  and  Alexander's  Bankruptcy  Forms,  No.  102.) 

United  States  District  Court  for  the. District  of  


t^^—^-»»»-»-t-t^ t «■>■■«   ■■■■ «■■  >■■»  ■^♦-i^fc. 


In  the  Matteb  of 


^'In  Bankruptcy  No.  ... 


Bankrupt  . 


•**m^—^0i»^-^-mm^m*^ 


To ,  Esq.,  Referee  in  Bankruptcy: 

The  petition  of  . respectfully  shows : 

1.  That  your  petitioner  is  the  trustee  herein,  duly  qualified  and  acting. 

2.  That  among  the  assets  coming  into  the  hands  of  your  petitioner  is  a 
certain  claim  consisting  of :   

■ 

against  .  . of That  your  petitioner  has  made 

eiforts  to  collect. said  claim,  has  presented  same  and  demanded  payment 

thereof.     That  payment  was  refused  by  the  said on  the 

following  grounds,  to  wit : 


3.  That  after  considerable  negotiation,  your  petitioner  has  succeeded  .in 
obtaining  an  offer  of  $ from  said ,  ...  in  full  settle- 
ment of  your  petitioner's  claim  against  him.  That  your  petitioner  has  fully 
investigated  the  claim,  and  verily  believes  that  it  is  to  the  best  interests  of  tliis 
estate  to  accept  the  amount  offered,  and  petitioner  recommends  a  compromise 
of  the  claim  upon  the  terms  offered. 

Wherefore,  your  petitioner  prays  that  a  meeting  of  creditors  be  called 
upon  ten  days'  notice,  to  consider  a  proposed  compromise  of  the  controversj 
of  the  claim  against 


[  Verification.  ]  Petitioner- 
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Form  "So.  156. 
Notice  to  Creditors  of  Special  Meeting. 
(Hagar  and  Alexander's  Baolcniptcy  Fartn^i  No.  103.) 
In  the  District  Court  of  the  United  States  for  the District  of 


In  thb  MatxbB  o? 


Hln  Bankritptojr  No. ' . . . 


Bankrupt  . 


To  the  creditors  of ^«  •  •  •  >  of   ,  in  the  county  of 

,  and  district  aforesfiid,  a  banjsrupt: 

Notice  is  hereby  given  that  on  the '.  day  of , 19 ... , 

at  ....  o'clock,  .  .  M.,  there  will  'be  a  meeting  of  the  creditors  of  the  said 

bankrupt,  at  ...........  in  tte of ,  in  said  distric^t,, foT  the 

following  purposes : 

IHere  set  forth  statement  of  object  of  meeting,  as  for  example,  "  To  con- 
sider a  proposed  compromise  of  a  controversy  between  the  trustee  herein  and 
concerning on  the  following  terms :  '*] 

To  transact  such  other  business  as  may  properly  come  before  said  meeting* 

Dated, , , ,  19 . . . 


Referee  in  Bankruptcy. 
Eotm  No.  1671 

Order  Authorizing  Compromise. 
(Hagar  and  Alexander's  Bankruptcy  Forms,  No.  104.) 

United  States  District  Court  for  the District  of 


i«iit..  ■■»  ^1  ■^.■x-i>ii<  .-  ^. 


In  the  Matter  op 


Bankrupt  . 


>-In  Bankruptcy  No.  ... 


— V 


1 

Upon  reading  and  filing  the  petition  of ,  trustee  herein,  duly 

verified,  praying  for  authority  to  compromise  a  controversy  with 
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and  all  the  proceedings  heretofore  had  herein,  and  a  meeting  of  creditors 
having  been  duly  held  before  the  referee  herein  on  ten  days'  notice,  to  consider 

the  proposed  compromise  of  the  controversy  with  the  said 

and  no  objections  having  been  filed  and  no  one  having  appeared  in  opposi- 
tion thereto, 

Now,  on  motion  of  ...  r ,  attorney  for  the  said  trustee,  it  is 

Ordered,  that ,  the  trustee  herein,  be  and  he  hereby  is 

authorized  to  settle  and  compromise  the  controversy  with 

of  the  city  of ,  for  the  sum  of  $ ,  and  the  said  trustee 

is  authorized  to  execute  the  necessary  papers  to  carry  out  said  compromise. 
Dated, , , ,  19 . . . 


Referee  in  Bankruptcy. 


Form  ITo.  1S8. 


Petition  for  Review  of  Referee's  Order.M 
In  the  District  Court  of  the  United  States  for  the District  of 


In  the  Matter  of 


►  In  Bankruptcy  No.  . . . 


Bankrupt  . 


,y 


To ,  Esq.,  Referee  in  Bankruptcy: 

Your  petitioner  respectfully  shows: 

That  your  petitioner  is  a  creditor^*  of ,  the  above- 
named  bankrupt,  and  that  his  claim  has  been  allowed  herein. 

That,  on  the day  of ,  19 .  . . ,  an  order,  a  copy  of  which 

is  hereto  annexed,  was  made  and  entered  herein. 

That  such  order  was  and  is  erroneous  in  that^ 


00.  See,  generally.  Section  Thirty-nine, 
<int€.  Consult  also  General  Order  XXVII. 
Note  §§  2(10)  and  38-a.  Compare  also 
Form  No.  80,  and  the  foot-notes  thereto. 


61.  Or  **  the  trustee  "  or  otherwise,  as  th^ 
facts  may  he.     See  General  Order  XXVII. 

62.  Here  give  the  equivalent  of  an  as- 
signment of  error  in  an  appeal  in  equity,  or 
a  concise  statement  of  the  error  relied  on- 


3^0.  159.] 


Rbfebbb's  Csbtifica.t£  on  Review. 
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Wherefore,  your  petitioaer,  feeliag  aggrieved  because  of  such  order,  prays 
that  the  same  may  be  reviewed,  as  provided  in  the  bankruptcy  law  of  1898 
and  General  Order  XXVIL 

Dated, ., • .  -, , ,  19. . . 


Petitioner. 


lAdd  verification  as  in  Form  No.  66*] 

Form  No.  159. 
Referee's  Certificate  on  Reyiew.63 
In  the  District  Court  of  the  United  States  for  the District  of 


In  the  Matter  of 


^  In  Bankruptcy  No.  . .  < 


Bavkrwpt  . 


To  the  Hon ,  District  Judge : 

I, ,  the  referee  in  bankruptcy  in  charge  of  this  pro- 

<;eeding,  do  hereby  certify : 

That,  in  the  course  of  such  proceeding,  an  order,®*  a  copy  of  which  is 
annexed  to  the  petition  hereinafter  referred  to,  was  made  and  entered  on 
the day  of ,19 . . . 

That,  on  the day  of ,  19 .  .  . , ,  a 

in  such  proceeding,  feeling  aggrieved  thereat,  filed  a  petition  for  a  review, 
which  was  granted. 

That  a  summary  of  the  evidence  on  which  such  order  was  based  is  as 
follows  r**^ 


That  the  question  presented  on  this  review  is : 


.66 


63.  This  form  is  of  more  general  applica- 
tion than  Form  No.  56,  which  savors  more 
of  the  practice  under  the  law  of  1867.  Con- 
sult, generally,  Section  Thirty-nine.  See 
also  General  Order  XXVII.  See  Form  No. 
158  for  petition. 

64.  If  a  question  is  to  be  certified  with- 
out decision,  use  Form  No.  56. 


65.  Here  recite  the  facts  leading  up  to 
the  order,  perhaps  calling  attention  to  the 
pages  of  the  record-book  and  the  documents 
handed  up.    See  General  Order  XXVII. 

66,  Here  phrase  the  question  involved 
into  an  interrogation,  if  possible  limiting 
it  to  a  single  sentence.  See  General  Order 
XXVII. 
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I  hand  up  herewith,  for  the  information  of  the  judge,  the  following  papers*. 

(1)  The  record-book  of  this  proceeding; 

(2)  The  petition  on  which  thia  certificate  is  granted; 

(3)  All  other  papers  filed  with  me  herein  which  are  pertinent  to  this 
review. 

Dated, , , ,  19 . . . 

Ke^ectfuUy  submitted, 


Referee  in  Bankruptcy. 

Form  Ho.  160. 
Order  Approying  Appointment  of  ,Trtt8tee.<tT 

At  a  Court  of  Bankruptcy,  held  in  and  for  the District 

of ,  at ,  this day  of ,  19 . . . 

Present : ,  Esq.,  Referee. 


.♦»*i**«i>^*»**i  I  i       111 


In  thb  Matteb  op 


Bankrupt  . 


^In  Bankruptcy  No.  ..• 


This  being  the  day  appointed  for  the  first  meeting  of  creditors  herein, 
and  due  notice  thereof  having  been  given  ag  provided  by  the  bankruptcy  law 

of  1898,  and having  been  appointed  trustee  herein  by  a 

majority  vote  in  number  and. amount  of  claims  of  all  the  creditors  of  said 
bankrupt  previously  allowed  and  present  at  such  meeting,  and  they  having 

fixed  the  amount  of  his  bond  at  $ ;  now,  on  motion  of  

,  Esq.,  attorney  for , 

It  is  ordered: 

That  the  appointment  of be,  and  the  same  is  hereby, 

approved,^  and  that  he  be  and  become  trustee  herein,  on  filing  a  bond,  with 
sufficient  sureties,  in  $ ,  as  provided  in  section  50-b  of  the  bank- 
ruptcy law  of  1898,  to  be  approved  by  this  court. 


Referee' in  Bdiikmpicy,- 

67.  This  is  a  substitute  for  Forms  Nos.  68.  In   case   approval    is   denied,  changp 

22    and    23.      Consult,    generally,    Section  the  recitals  and  the  order,  and  where  a  new 

Forty-four,  as  aflfccted  by  §  2(17)  and  Gen-  meeting  is  necessary,  insert  the  clause  call- 

eral  Order  XI 11.     See  also   §§   45,  46,  50,  ing  such  meeting  and  directing  the  giving 

55,  and  56.  of  notice. 


No.  161.] 


*    TbU3T££'s   FiBST   SfiPOBT. 


12T1 


Form  Ho.  161. 


Txttstee't 


Ueptfttfi^ 


In  the  District  Court  of  the.  United  States  for  the  ......  District  of 


.  t 


In  ths  Maxx£b  of 


Bankrupt  . 


i****.M«*4^-M«w«aM«w*i 


it      I  ■< 


*'  In  Bankruptcy  No.  . . . 


.  <  I 


To ,  Esq.,  Referee  in  Bankruptcy : 

I,  ....;;.. ,  the  trustee  in  this  proceeding,  do  hereby  report  as 

follows : 

That,  on  the  ....  day  of ,  19. .,  '^  was  appointed  trustee  herein, 

immediately  qualified  by  filing  the  required  bond,  and  have  since  acted  as 

•  •  •        • 

«uch. 

That,  upon  entering  on  such  dutiea,  -I  prepared  a  complete  inventory  of  all 
the  property  of  sucl^  bankrupt/^  which  showed  such  property  to  consist 
as  follows  :^^ 


That^  I  have  caused  a'  certified  copy  of  the  order  approving  such  bond 
and  of  the  adjudication  herein, to  be  filed  for  record  in  the  offices  where 
<;onveyance8  aire  recorded  in  the  county  of ,  in  said  district''^ 

That  the  following  is  a  brief  detailed  statement  of  the  steps  in  such  pro- 
-ceeding  to  this  date,  not  hereinbefore  mentioned^'*  .  -.  i . . .  ^ , . .  i 


That  I  desire  infitraetion  as  to  the  following  matters I'^i . .  i : .  i  n 


«    4    4 


69.  Consult,  generally,  Section  Forty- 
seven.  See,  for  penalty  if  report  not  filed, 
General  Order  XVII.  This  report  must  be 
filed  vrithin  one  month  after  the  trustee  Is 
appointed.  See  |  47-a(a0).  The  form  here 
is  merely  a  suggestion.  Reports  of  this 
kind  differ  greatly  in  each  case. 

70.  If  an  appraisal  has  been  taken, .  it 
should  also  be  referred  to  here,  and  a  sum- 
mary of  it  given. 

71.  State  briefly  the  kind,  location,  vialue 
of,  and  incumbrances,  if  any,  on  the  prop- 
erty, or  refer  to  the  inventory  or  the  ap- 
praisers* report  on  file. 


73.  Use  this  paragraph  only  where  there 
is  real  estate. 

78.  See  §|  21-e  and  47-e. 

74.  Here  set'  out  briefly  the  more  import- 
ant steps  of  the  proceeding  to  the  date  of 
this  reporl 

75.  Ask  such  instructidn  or  order  as  the 
facts  warrant,  as  to  Intervening  in  suits^ 
whether  suits  to  set  aside  alleged  prefer- 
ences or  fraudulent  transfers  shall  be 
brought,  wbe^er  ^eve  shall  be  an  immedi- 
ate sale  of  the  prfvperty  or  a  part  of  it, 
etc.,  as  the  fact*  of  each  proceeding  iug- 
gest. 


1272  Supplementary  Fobms.     ^  [No.  162. 

That  I  have  on  hand  in  cash dollars  ($....),  which  is  deposited 

in  the bank,  the  designated  depository  of  this  court,^**  and  that  said 

sum  is  sufficient"  for  a  first  dividend  of  ....  per  cent  (•  •  •  •^)|  for  tie 
declaration  and  payment  of  which  I  do  hereby  apply. 

Dated, , , ,  19. . . 

Respectfully  submitted. 


Trustee. 
State  of  . . 
County  of 
City  of 

I, ,  the  trustee  herein,  do  hereby  make  solemn  oadi 

that  the  statements  of  fact  contained  in  the  above  report  are  true,  according 
to  the  best  of  my  knowledge,  information,  and  belief. 


Subscribed  and  sworn  to  before  me,  this day  of  ....,...,  19 . . 


Vwin  Ho>  168. 

Order  Declaring  and  Ordering  First  Dividend  Paid.78 

At  a  Court  of  Bankruptcy,  held  in  and  for.  the  . , District  of 

^at  .........  this day  of ,19... 

Present : ,  Esq.,  Referee. 


In  the  Matteb  of 


Bankrupt  . 


^In  Bankntpiqr  No.  ... 


Application  having  been  heretofore  made  for  the  declaration  of  a  first 

dividend  of  not  less  than per  cent.  ( . . . .  J^)  herein,  on  the  report  of 

,  the  trustee  herein,  and  due  notice  having  been  given 

•of  the  proposed  declaration  and  payment  of  such  dividend,  and  no  objections 

76.  Stop  here,  if  there  ib  not  enough  on  78.  Consult,   generally,    Sectione   Forty- 
hand  for  a  first  dividend.  seven  and  Sixty-five.    See  also  General  ^' 

77.  See   {    65-b,   as   amended  by   act  of  der  XXIX,  and  §fi  39-a(l),  58-a(5). 
1903. 


Xo.  163.] 


Trustee's  Finai.  Report. 
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having  been  made  thereto,  and  it  appearing  from  said  trustee's  report  that 
such  dividend  will  not  include  more  than  fifty  per  cent.  (....^)  of  the* 
money  of  the  estate  in  excess  of  the  debts  which  have  priority  not  yet  paid  and 

such  claims  as  will  probably  be  allowed ;  now,  on  motion  of   

,  Esq.,  attorney  for  such  trustee, 

It  is  ordered : 

That  a  dividend  of per  cent  ( . . .  .}lf)  be,  and  the  same  hereby  is, 

declared  on  all  claims,  not  entitled  to  priority,  allowed  herein  to  this  date, 
in  accordance  with  a  dividend  sheet  hereto  annexed. 

That  the  said  dividend  be  paid  by  the  trustee  herein  forthwith.^ 


Referee  itu  Bankruptcy. 


Diyidend  Sheet. 

No. 

Dr. 

Sum  allowed. 

Cr. 

Fomi  Ho.  168. 


Referee  in  Bankruptcy. 


Trustee's  Final  Report  and  Accounts 
In  the  District  Court  of  the  United  States  for  the District  of 


In  thb  Matter  of 


^In  Bankruptcy  No.  .., 


Bankrupt  . 


To ,  Esq.,  Referee  in  Bankruptcy: 

I, ,  the  trustee  in  this  proceeding,  do  hereby  make  my 

final  report  and  account  as  follows: 


79.  If  debts  entitled  to  priority  have  not 
been  paid,  add  a  paragraph  directing  their 
payment  and  specifying  the  names  of  the 
priority  claimants  and  the  amounts  at 
which  their  claims  have  been  allowed. 


80.  This  form  is  merely  a  suggestion.  It 
is  impossible  to  give  more  than  a  skeleton 
of  a  report  which  must  vary  widely  with 
each  case.  Consult,  generally,  Section 
Forty-seven,     also    General     Order    XVII. 
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That^  on  the day  of ,  19 ... ,  I  was  appointed  trustee 

h^rein^  immediately  qualified  by  filing  the  required  bond,  and  have  since 
acted  as  such. 

That  I  have  previously  filed  reports  herein  und^r  dates  of  tljke  » daj 

of ,  19.  . .,  and  the day  of ,  19. . . 

That  the  following  is  a  brief  detailed  statement  of  the  steps  in  this 
proceeding  since  the  date  of  my  last  report:®^ 


That  the  said  bankrupt's  property  is  now  reduced  to  money,**  except® 

,  which  propenj, 

for  ,the  following  reasons  ^  


should  be  sold  at  public  auction  at  the  time  of  the  final  meeting  herein. 

That  more  than  three  months  ^  has  elapsed  since  the  first  dividend  to 
creditors  was  declared,  and  said  estate  is  now  ready  to  be  closed. 

That  annexed  hereto  is  my  final  account,  duly  verified.^ 

Dated, , , ,  19 . . . 

Respectfully  submitted, 


Trustee. 


Final  AccountsT 


[See  and  use  form  No,  49.] 

State  of : . , "" 

County  of ,   v  w.:  ' 

City  of ,^ 

I, ,  the  trustee  herein,  do  hereby  n^ake  solemn  oath 

that  the  statements  of  fact  contained  in  the  foregoing  report  are  true,  accord- 
ing to  the  best  of  my  knowledge,  information,  and  belief;  also  that  the 
account  thereto  annexed  is  true,  and  contains  entries  of  every  sum  of  money 


This  report  must  be  on  file  fifteen  days  be- 
fore a  meeting  can  be  held.  Compare  also 
Form  No.  161,  and  see  Form  No.  164.  For 
the  account,  see  Form  No.  49.  If  there  are 
no  assets,  Form  No.  &8  should  be  used. 

81.  Here  set  out  briefly  the  more  import- 
ant steps  of  the  proceeding  since  the  last 
report,  among  other  things,  showing  the 
cash  on  hand  at  that  time  and  the  total 
of  receipts  and  disbursements  since. 

82.  If  all  in  the  form  of  cash,  stop  here. 

83.  If  any  property  remains  unsold, 
specify  it  here. 


84.  Give  reasons  for  a  sale,  specifying 
whether  there  are  any  offers  and  the  prob- 
able value,  If  any,  of  such  assets. 

85.'  See  §  65-b,  as  amended  by  the  act  of 
1903. 

86.  See  §  47-a(8)   and  Form  No.  49. 

87.  Arrange  yrith  breaks  and  balances 
corresponding  to  the  different  dividend 
periods,  so  as  to  permit  the  making  of  the 
summary  statement  at  the  end  of  Form 
No.  160. 
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received  by  me  as  such  trustee,  and  that  the  payments  in  such  account  stated 
to  have  been  made  bv  me  have  been  so  made.?® 


Subscribed  and  awom  tp  before  me,- this  . ... . .  daj^  of ....... .  .,/19. . . 


•  •• .  *'•«'.  •  •  .*.  *'..  • 


^orm  ko.'  164. 

*  •      I  •  • 

final.  Or^^  ^f  ;^ipinl»i^tioii.8»      { 

1  t 

At  a  Court  of  Bankruptcy,  held  in  and  for  the  . . . .  I . . .  District  of 
,  at  ...  .•....,  this :.  drfy  of*7 ,  19... 

Present: ,  ,,.Es(j.,,Befere€|. 

'  ■  -I 

I  III         I       I       Mill.  ■  «lt        >.P.«i«»|l«.lll'wt>l||J         >.       "j 


In  the  Matteb  of 


>-In  Bankruptjcy  Ko.  ... 


I. 


Bankrupt  . 


-J 


A  final  report  and  account  having  been  filed  by ,  the 

trustee  herein,  and  due  notice  having  been  given  of  said  filing  and  of  a 
final  meeting  of  creditors  to  examine  and  pass  on  such  account  ^  and  of  thie 
declaration  and  time  of  payment  of  a  final  dividend  herein,'*  and  no  objection 
having  been  made  to  such  account  or  to  the  declaration  and  payment  of  such 

dividend  ;^  now,  on  motion  of ,  Esq.,  attorney  for  the 

trustee  herein, 

It  is  ordered : 

That  the  final  account  of  i ,  the  trustee  herein,  be,  and 

the  same  hereby  is,  approved. 

That»^    ..,\ 

That  the  trustee  disbu«rse  from  the  money  on  hand,  for  expenaes  of 
administration,  the  following:®* 

88.  This  oath  is  an  adaptation  of  Form  81.  If  the  notice  included  one  for  a  pro- 
No.   50.  posed  sale  of  assets  recite  that  fact  here. 

89.  Consult,     generally,     Section     Forty-  92.  In  case  of  sale,  add:     "or  to  such 
seven,  and  see  §|  55-f,  58-a(5)(6),  62,  64  proposed  sale." 

and  65,  and  General  Order  XXTX.  98.  If  a  sale  was  also  had,  insert  a  clause 

90.  If  for  a  sale  of  remaining  assets,  re-       approving  such  sale  here. 

■cite  the  fact  here,  and  also  any  other  naat-  94.  Here  add  the  items,  something  as  fol- 
ter  included  in  the  notice  for  the  meeting.       lows:    "To ,  for ,  $ " 
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[No.  164. 


/ 


which  sums  are  hereby  allowed,  and  retain  in  his  hands dollars 

($....)  for  his  necessary  expenses  in  making  distribution  hereunder. 

That  said  trustee  pay  to  the  following  creditors  ••  entitled  to  priority  of 
payment  the  sums  severally  set  opposite  their  names,  viz.  :^ 

That  the  attorney's  fee  herein  be dollars  ($....),  which  sum  is 

hereby  allowed ;  and  that  it  be  paid  by  said  trustee  to , 

Esq.,   attorney   for   the   bankrupt,    dollars    ($....),   and ^  to 

,  Esq.,  attorney  for  the  petitioning  creditors, 

dollars  ($....).  ^ 

That  ®®  said  trustee  pay  to ,  Esq.,  his  attorney  herein, 

dollars   ($....),  'which  sum  is  hereby  allowed  to  him  for  the 

services  of  such  attorney,  as  a  part  of  the  expenses  of  administration  herein. 

That  ^  said  trustee  pay  the  previous  dividend  of per  cent.  ( P, 

to  the  following  creditors,  entitled  thereto : 


That,  from  the  balance  remaining  on  hand,  said  trustee  retain  his  com- 
missions, which  are  hereby  fixed  at  the  maximum  amount  specified  in  §  48 

of  the  bankruptcy  law  of  1898,  as  amended,  viz. : dollars  ($ ), 

and  pay  to  the  undersigned  referee  his  commissions  and  claim  fees  as  fixed 
by  §  40  of  said  law,  as  amended,  viz. : dollars  ($....). 

That  fhe  balance  then  remaining,  viz. :  the  sum  of dollars 

($,...),  be  disbursed  in  a  final  dividend  of per  cent.  ( . . .  .^),  which 

is  hereby  declared  and  ordered  paid  forthwith,  to  the  creditors  whose  claims 
are  approved  herein  and  on  the  amount  as  appears  on  the  dividend  sheet 
hereto  annexed. 

That,  on  the  coming  in  of  vouchers  for  the  payments  herein  ordered,  the 
trustee  and  the  sureties  on  his  bond  be,  and  they  are  hereby,  discharged. 

That  the  annexed  summary  statement  be  sent  or  delivered  to  each  creditor 
when  said  dividend  is  paid  to  him.^ 


Referee  in  Bankruptcy. 


The  items  are  usuaHy  the  expenses  of  giv- 
ing notice  of  the  meeting,  stenographer's 
fees,  or  the  filing  fees  and  expenses  of  pe- 
titioning creditors  in  involun^ry  cases. 
See  i  62,  and  compare  §  64-b(3). 

96.  See  §  e4-b(4)  (5). 

96.  Here  set  out  the  names  of  priority 
creditors  whose  claims  have  been  allowed 
and  not  previously  paid,  with  the  amounts 
to  which  they  have  been  found  entitled  in 
a  schedule  in  the  body  of  the  form,  similar 
to  that  in  Form  No.  19. 


97.  Use  only  in  involiintary  cases. 

98.  Use  only  where  the  trustee  has  found 
it  necessary  to  employ  and  has  employetl 
an  attorney. 

99.  Use  only  when  claims  have  been 
proven  since  the  first  dividend,  setting  oat 
(1)  name,  (2)  amount  of  claim  proven, 
and  (3)  amount  of  dividend  in  a  schedule 
in  tlie  body  of  the  form,  similar  to  the  divi- 
dend sheet  at  the  end  of  this  form. 

1.  This  is  not  required,  but  is  suggested 
as  a  safe  and  courteous  practice. 
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Dividead  Sheet. 
I8ee  Form  No,  162,  and  copy  in  same  matter.] 

Sunmuury  SUtement. 
Total  cash  collected  by  trustee $ 


Disbursed  prior  to  or  at  time  of  first  dividend : 

For $ 

For  priority  claims 

For  first  dividend  of f 


Total ; $ 


Balance  on  hand  after  first  dividend $ 

Cash  collected  since,  as  per  final  account 


Total  cash  for  distribution  on  final  report f 

Disbursed  as  follows : 

For $ 

For  expenses  of  administration 

For  priority  claims 

For  attorney's  fee,  under  §  64-b  (3) 

For  legal  services  to  trustee 

For  first  dividend  of    ^  to  creditors  whose 

claims  had  not  then  been  allowed 

For  trustee's  commissions 

For  referee's  commissions  and  fees 

For  final  dividend - -  * . . 

— —     ^ 
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Tnlipt^e's  CAnbined  Dhridend  Check  aiid  KMeipt2 
In  the  District  Court  of  the  United  States  for  fiie District  of  .... 


In  the  Mattee  of 


*-  In  Bankruptcy  No.  . . . 


Bankrupt  . 


$ No 

•  > >.•••••  ^  ^   •  >     ........    1«7  ..  . 

The National  Bank  of 


Pay  to  the  order  of , dollars,  being  a 

dividend  of per  cent.   ( .  .  .  .J^)  on claim  allowed  in  the 

proceeding  of ,  a  bankrupt,  by  order  dated  , 

•  ••••<«•,   JL«/  ... 


Countersigned,  Trustee. 


Referee  in  Bankruptcy. 


Receipt. 
(Do  not  detach.    If  detached,  the  check  will  not  be  honored.) 
$ '   No. 

Received  of the  trustee  of ,  a 

bankrupt,   being  in   full   of  the    dividend   of    per  cent. 

( . .  .  .^)  on claim  allowed  in  the  proceeding  of  such  bankrupt,  bv 

order  dated ,19. .  . 


(Creditor's  Signature.) 

2.  This  form  is  of  course  merely  a  sug-       tion  Forty -seven.     See  also  {  65  and  Gen 
gestion  to  trustees  who  wish   to  do  their       eral  Order  XXIX. 
work  thoroughly.     Compare,  generally,  Sec- 


1^0.  166.1 


Certificate  of  F££b  Payable. 
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Svfftree'8  CertiflcUte  ol  Fees  PAyn&f e.8 
In  the  District  Court  of  the  United  States  for  the District  of 


In  the  Matter  of  Fees  in  Proceedings 
IN  Bankruptcy  Referred  to 


Referee  in  Bankruptcy, 


To Clerk  of  the  United  States  District  Court,  for  the 

District  of : 

I, ,  the  referee  in  bankruptcy  to  whom  the  proceedings 

in  bankruptcy  hereinafter  mentioned  were  referred  do  hereby  certify  that 
the  following  cases  are  closed  and  the  fees  now  payable  as  follows : 

To  trustees : 


To  bankrupts  (no  trustee  having  been  appointed) : 

Name  of  bankrupt. 


No. 


To  the  referee 


No.  case. 


Name  of  bankrupt. 


Dated, , , ,  19. . . 


Referee  in  Bankruptcy. 


S.  Con  suit,  giMierally.    Section   Fifty-one.   See  also  §§40  and  48,  as  amended  by  the 
act  of  1903;  also  General  Orders  XXIX  and   XXXV. 
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Fem  Ko.  167. 

Bond  of  Tmateo,  with  Justification  of  Sureties.^ 
In  the  District  Court  of  the  United  States  for  the District  of 


In  the  Matter  of 


^  In  Bankruptcy  No.  . . . 


Bankrupt  . 


Know  all  men  by  these  presents :    That  we, ,  of  the 

of ,  in  said  district,  as  principal,  and , 

and ,  both  of  the  ...  ^ ... .  of ,  in  said  district, 

as  sureties,  are  held  and  firmly  bound  unto  the  United  States  of  America 

in  the  sum  of dollars  ($....),  in  lawful  money  of  the  United 

States,  to  be  paid  to  the  United  States,  for  which  payment,  well  and  truly 
to  be  made,  we  bind  ourselves  and  our  heirs,  executors,  and  administrators, 
jointly  and  severally,  by  these  presents. 

Signed  and  sealed  this day  of ,  19 . . . 

The  condition  of  this  obligation  is  such  that : 

Whereas  the  above-named was,  on  the day  of 

,  19  — ,  duly  adjudicated  a  bankrupt  herein,  and  on  the 

day  of ,  19 . . . ,  the  above-named was  appointed 

trustee   in  said   proceeding   in   bankruptcy,   and   he,   the  said    

,  has  accepted  said  trust,  with  all  the  duties  and  obligations  pe^ 

taining  thereunto ; 

Now,  therefore,  if  the  said •.•••«>  trustee  as  aforesaid,  shall 

obey  such  orders  as  said  court  may  make  in  relation  to  said  trust,  and  shall 
faithfully  and  truly  account  for  all  the  moneys,  assets,  and  eflPects  of  the 
estate  of  said  bankrupt  which  shall  come  into  his  hands  and  possession,  and 
shall  in  all  respects  faithfully  perform  all  his  official  duties  as  such  trustee, 
then  this  obligation  to  be  void ;  otherwise,  to  remain  in  full  force  and  virtue. 

[l.  s.] 

[l.  s.] 

[l.  s.] 

Signed,  sealed,  and  delivered,  in  the  presence  of 


4.  Consult,  generally,  Section  Fifty.     See      tion;    note    $    50-d-f.      This   bond    can  be 
also  Form  No.  25,  for  which  this  is  a  sub-       adapted  to  that  required  of  a  receiver. 
•titute,  the  former  containing  no  justifica-  5.  See  §  50-c 
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State  of   ,  ^ 

County  of ,   >  ss.: 

City  of J 

On  this day  of  ....  * ... ,  19 ... ,  the  above-named   

,  and ,  and    ,  appeared 

before  me,  and  severally  acknowledged  the  execution  of  the  foregoing  bond.^ 


State  of , 

County  of ,   ^88,: 

City  of , 

and ,  respectively,  the  sureties  in 

the  foregoing  bond,  being  each  severally  duly  sworn,  deposes  and  says  that 

he  u  a  resident  of  and  a holder  within  the of , 

in  said  district,  and  is  worth  in  property,  at  its  actual  value, dollars^ 

($ )  over  all  the  debts  and  liabilities  which  he  owes  or  has  incurred, 

and  exclusive  of  property  exempt  by  law  from  levy  and  sale  under  an 
execution.  * 


Subscribed  and  sworn  to  befdre  me,  this day  of ,19 


Form  No.  168. 

Order  Approving  Trustee's  6o]id.8 

At  a  Court  of  Bankruptcy,  held  in  and  for  the District  of 

,  at ,  this day  of ,  19 . . . 

Present : ,  Referee. 


"N 


In  the  Matter. of 


>.  In  Bankruptcy  No.  . . . 


Bankrupt  . 


The  petition  for  the  adjudication  of  the  above-named  bankrupt, 

,  having  been  filed  herein  on  the day  of ,  19 ... , 


G.  This  is  not  essentiftl,  but  is  thought  ally,  Sections  Twenty-one  and  Fifty.     See 

good  practice.  also  §  47-c,  added  by  the  amendatory  act 

7.  See  §,  50-f.  of  1903,  and  §  70-a. 

8.  For  reasons  for  this,   consult,  gener- 

81 
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and ,  having  been  appointed  trustee  herein  on  the 

day  of ,  19 ... ,  and  he  having  given  a  bond  for  the  faithful  per- 
formance of  his  official  duties  in  the  amount  of dollars  ($......), 

as  provided  by  the  order  appointing  him ;  now,  on  motion  of   

,  Esq.,  attorney  for , 

It  is  ordered: 

That  said  bond  be,  and  the  g^me  is  hereby,  approved. 


Referee  in  Bankruptcy. 
Form  No.  169. 

Certificate  of  Referee  as  to  Falsity  of  Pauper  Affidavits 
In  the  District  Court  of  the  United  States  for  the District  of  .... 


In  the  Matter  of 


Bankrupt  . 


:j 


>>ln  Bankruptcy  No.  ••• 


I,  referee  in  bankruptcy  ,in  charge  of  the  above- 
entitled  proceeding,  do  hereby  certify: 

That  I  have  reason  to  believe  that  the  pauper  affidavit  filed  herein  bv 
the  above-named  bankrupt,  as  provided  in  §  51  (2)  of  the  bankruptcy  law 

of  1898,  is  false;  and  I  do,  therefore,  set  the day  of 19. . ., 

at  .  .  M.,  as  the  time  and ,  in  the of ,  in  said 

district,  as  the  place,  when  said  bankrupt  shall  be  examined  as  to  the  truth 
of  such  affidavit. 

Dated, , , , ,  19 .  . . 


Referee  in  Bankruptcy, 

To ,  bankrupt : 

You  are  hereby  ordered  to  appear  before  the  undersigned,  for  examination, 
at  the  time  and  place  specified  in  the  above  certificate. 

Dated,   , , ,  19... 


Referee  in  Bankruptcy. 

9,  Consult,   peneraUy,  Section   Fifty-one,  and   compare  General    Order  XXXV (4). 
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Fodti  No.  170. 

Special  Clauses  for  Proofs  of  Debt.io 

[To  conform  to  General  Order  XXI.]. 

■ 

1.  Insert  at  the  end  of  all  proofs  of  debt,  not  resting  on  a  note  or  judg- 
ment, the  following  averment : 

"  That  no  note  has  been  received  for  such  debt^^  (except  ........) 

nor  has  any  judgment  been  rendered  thereon^^  (except )." 

2.  Insert,  after  the  statement  of  the  "  consideration  "  in  all  proofs  of  debt 
resting  on  open  account,  the  following  averment : 

"  That  the  said  debt  became  due  (or  will  become  due)  on  the 

dayof ,19../'  ^       : 

3.  Insert  also,  in  the  same  place,  in  (all  proof 9  of  debt  resting  on  open 
account,  where  the  items  of  account  mature  at.dil[erent  4ate8^  the  foUqwiing 
averment: 

"  That.tbe  average  due  date  of  said. debt  is  the  .' ......  day  of  ......  y 

19...". 

4.  Insert  in  all  proofs  of  debt  by  a  corporation  (Form  Xo.  33)  which  are 
not  sworn  to  by  the  treasurer,  after  the  words  "  authorized  to  make '  this 
proof/'  the  following  averment: 

"  That  the  same  is  not  made  by  the  treasurer  of  siich  corporation,  for 

the  reason  that^^ ,  and  that  the  affiant  is  an  officer 

of  such  corporation  and  his  duties  most  nearly  correspond  to  those  of 
treasurer.'' 

5.  In  all  proofs  of  debt  where  the  claim  was  assigned  after  the  petition  in 
bankruptcy,  but  before  proof,  add  at  the  end  of  the  proof,  the  following 
averment : 

"  That,  at  the  time  these  proceedings  in  bankruptcy  were  begun,  such 

debt  was  owned  by ,  of , ;  that 

since  then,  by  an  instrument  in  writing,  hereto  annexed,  such  debt  has 
been  assigned  to  the  affiant ;  and  that  annexed  hereto  is  a  deposition  by 
said ,  as  provided  by  General  Order  XXI  (2)." 

10.  See,  generaUy,-  Section  Filty-aeven,  on  the  judgment,  attaching  a  transcript,  and 
antCy  and  General  Order  XXI.  See  also  specifying  how  much  of  the  costs,  if  any, 
Forms  Kos.  31,  32,  33,  3^,  35,  36,  37,  38»  were  earned  before  the  petition  in  bank* 
and  39;  also  Forms  Nos.  171  and  172.  ruptcy  was  filed;  see  §  63Mi(2)  (3). 

11.  If  so,  prove  on  the  note,  or  surrender  IS.  Here  give  the  reason  why  the  proof  is 
it  and  prove  on  the  debt,  adding  an  explana-  '  not  made  by  the  treasurer,  as  absence,  illa- 
tion here.  ness,  etc. 

12.  If  a  judgment  has  been  entered,  prove 
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[No.  171. 


Form  Ho.  171. 

Petition  for  Recoiuideration  and  Rejection  of  Claim.i4 
In  the  District  Court  of  the  United  States  ^or  the ' District  of 


In  the  Matter  of 


>•  In  Bankruptcy. 


Bankrupt  . 


To ,  Esq.,  Referee  in  Bankruptcy: 

Your  petitioner  respectfully  shows : 

That  he  is  the  trustee  herein.^* 

That  the  proof  of  debt  of ,  of , , 

claiming  to  be  a  creditor  of  the  said ,  was  filed  herein 

on  the day  of ,  19 .  . . ,  and,  on  the day  of , 

19 ... ,  duly  allowed. 

That  the  same  should  not  have  been  allowed  for  the  following  reasons:** 

That  the  attorney  of  said  claimant   is    ,   Esq.,  of 


That  no  previous  application  has  been  made  to  this  or  any  other  court  for 
the  order  hereinafter  asked. 

Wherefore,  your  petitioner  prays  that  the  said  proof  of  debt  may  be 
reconsidered  and  rejected.^'' 


Petitioner. 


[Add  verification  as  in  Form  No.  66.] 


14.  Consult,  generally.  Section  Fifty- 
»  seven  and  General  Order  XXI  ( 6 ) ;  and  see 
Forms  Nob.  172,  38,  and  39. 

16.  A  creditor  may  make  this  petition; 
if  so,  he  should  show  the  allowance  of  his 
claim. 

16.  As,  for  instance,  because  technically 
imperfect,  or  not  in  accordance  with  the 
general  orders,  ot  secured,  or  the  claimant 
preferred  and  his  preference  not  surren- 
dered or  want  of  consideration,  or  many 
other  reasons.  The  reasons  should  be  set 
forth  as  in  a  pleading,  so  that  the-  claim- 


ant may  have  proper  notice  of  the  issue 
he  must  meet. 

Neither  the  bankrupt  act  nor  the  gen- 
eral orders  require  the  petitioner  to  aver 
facts  which,  if  proved,  would  defeat  the 
claim.  It  is  only  necessary  to  aver  facts 
which,  if  true,  are  a  sufficient  cause  for  the 
re-examination  of.  the  claim.  In  re  Watkin- 
son  &  Co.  (D.  C,  Pa.),  12  Am.  B.  R.  370, 
130  Fed.  218. 

17.  This  form  can  be  adapted  to  a  ease 
where  the  application  is  to  reduce  but  not 
reject  in  toto. 


Nos.  172,  173.]  Pboof  of  Ssgusbd  Debt.  1285 

Form  No.  172. 

Notice  of  Petition  for  Reconsideratioii  and  Rejection  of  ClaisLid 

In  the  District  Court  of  the  United  States  for  the District  of 


In  the  Matter  of 


Bankrupt  . 


In  Bankruptcy  No. 


To ,  a  creditor,  and ,  Esq.,  his  attorney : 

Tou  will  please  take  notice  that ,  the  trustee  herein,^® 

has  filed  a  petition  asking  that  your  claim  against y  the 

above-named  bankrupt,  be  reconsidered  and  rejected,^  and  that  a  hearing 

will  be  had  on  such  petition  at ,  in  the of ,  in  said 

district,  on  the  ......  day  of ,  19 . . . ,  at  . . . .  o'clock,  . .  m. 

Dated, , , ,  19 . . . 


Referee  in  Bankruptcy^ 

Form  No.  173. 

Proof  of  Secured  Debt, 

(Hagan  and  Alexander's  Bankruptcy  Forms,  No.  130.) 

In  the  District  Court  of  the  United  States  for  the District  of 


In  the  Matteb  of 


^In  Bankruptcy  No.  ... 


Bankrupt  . 


At ,  in  said district  of , 

on  the day  of ,  A.  D.  19 ... ,  came of 

,  in  the  county  of ,  State  of in  said 

district  of   and  made  oath,  and  says  that  the  said    

18.  Consult,     generally,     Section     Fifty-  19.  If  made  by  a  creditor,  change  to  fit 

seven.      See,    for    practice,    General    Order  the  fact. 

XXI (6).     If  claim  is  rejected,  the  proper  20.  Or  "reduced  to  $ "    It  may  be 

order     is     suggested     by     Form    No.     39 ;  suggested  that  a  copy  of  the  petition  should 

if  merely  reduced,  by  Form  No.  38.  be  mailed  with  this  notice. 


1286  Sxjfpljeme:jtary  Fohmb.  [Xo.  174r. 

,  the  person  by  {or  against)  wl^om  a  petition  for  adjudication  of 

bankruptcy  has  been  filed,  ....  at  and  before  the  filing  of  said  petition,  and 

still  ....  justly  and  truly  indebted  to  sdid  deponeiit  in  the  sum  of 

dollars; 

that  the  said  debt  exists  upon 

of  which  a is' hereto  annexed;  that  the  consideration  of  said  debt 

is  as  follows : 


that  the  said  debt due  on 


1 . .  . . ..  the  average  due  date  being 19 ...  ; 

and  that  no  note  has  been  received  for  the  said  debt  nor  any  judgment 
rendered  thereon  except  as  aforesaid ;  that  no  part  of  said  debt  has  been  paid 
except    !..... 


that  there  ar^  no  set-offs  or  counterclaims  to  the  same  except 


that  the  only  securities  held  by  this  deponent  for  said  debt  are  the  following: 


•      I 


Subscribed  and  sworn  to  before  tne,  this  .  :'i  .  .  .  day  of ,  A.  I). 

Creditor. 


[^Official  character.] 
Form  No.  174. 

Order  Expunging  or  Reducing  Proof  of  Debt. 
(Hagan  and  Alexander's  Bankruptcy  Forms,  No.  146.) 

United  States  District  Court  for  the District  of 


In  the  Matter  of 


>»In  Bankruptcy  No.  ... 


Bankrupt  • 


^ 


The  trustee  of  the  estate  of  the  above-named  bankrupt  having  filed  in  the 
office  of  the  referee  a  duly  verified  petition  praying  that  the  proof  of  debt 


Now  175.]  OsDBB  Au^owiKO  Glai^.  1287 

keretofore  £led.  herein  by    •• «^  !an  aUeg^d  creditcn*  for 

$ ,  be  reconsidered,   rejected  and  expun^d   (or  reduced)^  and  an 

order  having  been  made  herein  that  a  hearing  be  had  thereon  on  the . .  ^ . ;  .  . 

day  of .,  19 . . .,  and  due  notice  of  said  hearing  having  been  given 

to  said  claimant^  and  to  the  said  trustee,  and  the  said  claimant  having 
appeared  by  counsel  on  aaid  day,  and  the  evidence  submitted  (or  testimony 
having  been  taken  thereon),  now  on  reading  and  filing  the  trustee's  said 
petition  and  after  hearing  . . .  I « * . .  '. .  w . .  I . .,  Esq.,  attorney  for  the  said 
trustee,  in  support  of  said  petition  and ,  Esq.,  in  opposi- 
tion thereto,  it  is 

Ordered,  that  the  prayer  ol  said  petition  be 'and  -the  same  is  hereby 
granted,  and  it  is  further  

Ordered,  that  said  claim  of be  and  it  is  hereby  rejected,. 

disallowed  and  expunged  from  the  list  of  claims  upon  the  record  in  this  case. 

(or  that  said  claim  of be  and  it  herebv  is  reduced  to* 

$ and  allowed  at  said  amount  upon  the  list  of  claims  herein.) 

Dated, , , ,  19 .  i 


Referee  tn^ BmiJerupiey- 

*Form  No.  175. 

•  Otjkr  Allowing  Olaiin.  ' 
(Hagan  and  Alexander's  Bankruptcy  Forma,  ,Nq.  14;7,). 

United  States  I>i8tri(?fj  Court  for  the District  of  ...,*.... . 


In  the  Matter  of 


Bankrupt  . 


>.  In  Bankruptcy  No.  . . . 


having  filed  in  the  office  of  the  referee  a  proof  of 

claim   against   the   estate   of   the   above-named   bankrupt   in   the   sum   of 

t$ ,  and  the  said  claim  having  been  objected  to  by  (the  trustee  or 

certain  creditors)  and  the  objections  having  come  on  for  a  hearing  before  me, 

and  testimony  having  been  offered  in  behalf  of in  support  of  the 

said  claim,  and  by  (the  trustee  or  certain  objecting  creditors)  in  opposition 

thereto,  and  due  deliberation  having  been  had,  and  after  hearing .w. . 

Esq.,   attorney  for  the  said  claimant,   in  support  of  the  said  daim,   afnd 

,  Esq.,  attorney  for  (trustee  or  objecting  creditors),  in  opposition 

thereto,  it  is 
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[No.   176. 


Ordered;  that  the  said  claim  be  and  the  same  is  hereby  allowed  in  the  snm 
of  $ and  the  objections  thereto  dismissed. 

Dated, , , ,  19 . . . 


Referee  in  Bankruptcy. 


Form  No.  176. 

Notice  of  Final  Meeting.2i 
In  the  District  Court  of  the  United  States  for  the District  of 


In  the  Matteb  of 


>  In  Bankruptcy  No.  . . . 


Bankrupt  . 


To  the  creditors  of ,  of ,  in  the  county  of 

,  and  district  aforesaid,  a  bankrupt : 

Notice  is  hereby  given  that  on  the day  of ,  A.  D.  19 ... , 

at  ......  o'clock,   . .   M.,  there  will  be  a  meeting  of  the  creditors  of  the 

above-named  bankrupt  at ,  in  the of ,  in  said 

district,  to  ^  examine  and  pass  upon  the  final  report  and  account  of 

,  the  trustee  herein,  whirh  was  filed  in  the  office  of  the  undersigned 

ai ,  in  said  district,  on  the day  of ,  19 ... ,  and 

shows  $ on  hand  for  distribution,^  and  to  transact  such  other  busi- 
ness as  may  properly  come  before  such  meeting. 

Dated, , , ,  19 . . . 


Referee  in  Bankruptcy, 


Attorney  for  the  Trustee, 


81.  Consult,  generally,  Section  Fifty- 
eight  See  also  §§  47-a(8),  55-f,  and  65. 
Compare  Forms  Nos.  18  and  178.  See  also 
for  notices  given  by  the  clerk,  Forms  Nos. 
53,  57,  9S,  108,  138*! 

2S.  The  ^italics  are  used  only  for  conven- 


ience  of  reference   in   substituting   clauses 
for  other  notices.     See  Form  No.  176. 

d3.  When  the  meeting  is  also  for  the  dec- 
laration and  payment  of  a  final  dividend, 
see  Form  No.  179. 


No.  177.]  Clauses  fob  Soticbs  to  Cbeditors.  1289 


Eorm  Ho.  177. 
SpecUl  Clalifea  f«r  Notices  to  Credhors.^^ 

1.  Where  the  notice  is  for  a  hearing  on  an  application  for  a  disehaige 
or  composition  (§  58-a  (2)),  or  the  proposed  dismissal  of  the  proceedings 
(§  58-a  (7)),  as  previously  suggested  in  Forms  Nos.  98,  108,  and  138,  the 
order  to  show  cause  should  be  used. 

2.  Where  the  notice  is  for  the  examination  of  the  bankrupt  (§  58-a  (1)), 
at  a  meeting  called  for  that  purpose,  substitute  for  the  words  in  italics  in 
Form  No.  172,  the  words: 

"  To  attend  an  examination  of  the  bankrupt." 

3.  Where  the  notice  is  for  a  proposed  sale  of  property  (§  68-a  (4)), 
substitute  in  the  same  place  in  Form  No.  172,  the  words: 

^'To  consider  a  proposed  sale  of  the  following  described  property, 


*         2S 
VIZ.  '. 


and  if  objection  to  said  sale  is  not  made,  or,  if  objected  to,  it  is  ordered, 
forthwith  to  attend  the  sale  of  such  property  at  auction  to  the  highest 
bidder,  on  the  following  terms  :^ 

' ? 

subject  to  confirmation  by  the  undersigned,  at  a  continuance  of  such 

meeting,  which,  on  the  conclusion  of  such  sale,  will  be  taken  to , 

in  the   of ,  in  said  district,  on  the day  of 

,  19 . . . ,  at o'clock,  . .  M.'' 

4.  Where  the  notice  is  for  the  declaration  and  payment  of  a  dividend 
(§  58-a  (5))  substitute  in  the  same  place  in  Form  Na  172,  the  words: 

'^  For  the  purpose  of  declaring  and  directing  the  payment  of  a 

dividend  of  not  less  than per  cent,  upon  all  debts  allowed  prior 

to  or  on  that  date." 

5.  Where  the  notice  is  of  the  proposed  compromise  of'  a  controversy 
(§  68-a  (6)),  substitute  in  the  same  place  in  Form  No.  172,  the  words: 

"  To  pass  upon  a  proposition  to  compromise  a  controversy  between 

the  trustee  herein  and ,  concerning  ^ 

by^ »' 

6.  Where  the  notice  is  of  a  meeting  of  creditors  for  any  purpose  not 
specifically  indicated  in  §  58-a,  substitute  in  the  same  place  in  Form  No. 
172,  the  words: 


"  For  the  purpose  of 


20  yj 


94.  Consult,    generally,     Section     Fifty-  87.  Here  indicate  the  question  at  issue, 

•eight.    See  also  Form  No.  176  and  the  foot-  88.  Here   indicate  the  proposed  compro- 

notes  thereto.  mise. 

86.  Here  insert  description  and  give  ap-  89.  Here  describe  briefly  the  purpose  of 

praised  value  and  the  incumbrances,  if  any.  the  meeting. 

96.  Here   insert  terms  as  to  down  pay- 
ment, etc. 
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[No.  178. 


,R>rm  Wo,  in. 

GQmMned  Hotioo  W  C79ditQrs.M 
In  the  District  Court  of  the  United  States  for  the District  of 


In  the  Matter  of 


•  ^  In  Bankruptcy  No.  •  • . 


Bankrupt  . 


To  fhe  creditors  of   . . , . , ,  of   ..,....,,  in  the  county  of 

,  and  district  aforesaid,  a  bankrupt : 

Notice  is  hereby  given  that  on  the day  of ,  A.  D.  19 . . . . 

at o'clock,  . .  M.,  there  will  be  a  meting  of  the.  cireditors  of  the  said 

bankrupt,  at ,  in  the  ......<  of  ...*....,  in  said  district,  for  the 

following  purposes :  . 

I.  To   consider  a   proposed  sale  of.  the   following   described  property. 


.31 


'VIZ.: 

and,  if  objection  to  said  sale  is  not < made,  or,  if  objected  to,  it  is  ordered, 
forthwith  to  attend  a  sale  of  such  property  at  auction  to  the  highest  bidder, 
on  such  terms  as  may  then  l^e  fixed ; 

II.  To  examine  and  pass  upon  the  final  report  and  account;  of  the  trustee, 

which  was  filed  in  the  office  of  the  undersigned  at •  .,  in  said  district, 

on  the day  of  . . .  ^ . .  i  .^  19.  . .,  and  shows  $.. on  hand  for 

ulistribution; 

III.  For  the  purpose  of  declaring  and  ordering  paid  a  final  dividend 
Iierein; 

IV.  To  transact  such  other  business  as  may  properly .  oeme  before  said 
fraeeting. 

Notice  ^^  is  also  given  that,  unless  proofs  of  debt  are- filed  on  or  before 
'the  day  set  for  such  meeting,  the  same  cannot  share  in  such  dividend. 

m 

Dated, , , ,  14) .  . . 


Referee  in  Bankruptcy. 


Esq., 

Attorney  for  Trustee. 

30.  See,  generally,  Section  Fifty-eight, 
and  the  forms  just  ante,  with  their  foot- 
notes. 

31.  Here   insert  description  and  give  ap- 


praised   value    and    the    incumbrances,    if 
any. 

32.    This  clause  should  also  be  added  to 
the  notice  of  the  firil  ^*"V*»nd, 


y 


2So.  179.] 


Affidavit  of -Publication. 


l^dl 


AffidATit  0t  l^UoAtiaB  of  liBill«e.88 

In  the  Dwtrict  Court  of  the  United  Sta/tes  fox  the  ,...•...  District  of 


>v..^--  > 


In  the  Matteb  of 


>-  In.  Bankruptcy  No.  • . . 


Bankrwpi  . ' 


' 


{ 


^itfU. 


State  of , 

County  of  •,,.»,,<•.....  ^ 
Citvof , 


ss» » 


^Attach  slip  here.'] 


, ,  of  the of  ....•....,  in  said  district,  being 

duly  sworn,  deposes  and  says,  that  he  is  the  proprietor  ^  of ,  the 

newspaper  designated  for  the  publication  of  notices  in  bankruptcy  In  the 

county  of ,  in  said  district;  and  that  the  notice  to  creditors  in  the 

above-entitled  proceeding,  of  which  the  attached  printed  slip  is  ia  copy,  was 
published  in  said  newspaper  on  the day  of ,  19 .  .  . 


Subscribed  and  sworn  to  before  me,  this day  of ,  19 . . . 


38.  See    Section    Fifty-eight,    ante,    and  note  Form  No.  179, 
84.  Or   "foreman/*   or   "clerk,"    as   the  case  may  be. 
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Form  Up.  18th 

A£Bidavit  of  Mailing  N«tice.<w 
In  the  District  Court  of  the  tTnited  States  for  the District  of 


In  the  Matter  of 


Bankrupt  . 


►  In  B&nkraptcy  Ko.  ... 


State  of , 

County  of ,   ^ss,: 

City  of , 


[^Attach  notice  here.'] 


m 

,  of  the of ,  in  said  district,  being 

duly  sworn,  deposes  and  says  that,  on  the day  of ,  19. . . 

deponent  mailed  notices  to  creditors,  of  which  the  annexed  printed  notice  is  a 
copy,  one  each  to  the  persons,  copartnerships,  and  corporations  mentioned  in 
the  schedule  of  names  and  addresses  hereto  annexed,  by  depositing  such 
notices  in  sealed,  postpaid  envelopes,^^  in  the  general  post-oflSce  at  the 
of ,  in  the  district  aforesaid. 


Subscribed  and  sworn  to  before  me,  this day  of ,19 


86.  See  Section  Fifty-eight,  ante  and 
Form  No.  180.  The  original  notice,  the 
affidavit  of  publication,  and  this  affidavit 
should  be  bundled  together  before  being 
filed. 


86.  Or,  if  the  notice  is  mailed  bj  thf  ref- 
eree, add  words  indicating  that  an  "official 
business"  envelope  was  used. 


2Sot  181.]  Obdxk  Appointing  Attorney.  1298 


Form  Ho.  18L 
Older  Appoiatini;  Attorney  for  Tnistae.<T 

At  a  Court  of  Bankruptcy,  held  in  and  for  the District 

of J  at ,  this day  of ,•  19. . . 

Present: ,  Esq.,  Referee. 


In  the  Matteb  of 


>-Iii  Bankruptcy  No.  ... 


Bankrupt  . 


Application  having  been  made  for  the  appointment  of  an  attorney  for  the 
trustee  herein,  and  it  appearing  that  the  services  of  an  attorney  are  and  will 
be  required,  and  that  the  appointment  hereinafter  made  is  acceptable  to  sueh 
trustee  ;^  now,  on  motion  of ,  Esq., 

It  is  ordered : 

That ,  Esq.^  of  the of ,  in  said  dis- 
trict, be,  and  he  hereby  is,  appointed  attorney  for  the  trustee  herein,^  his 
compensation  to  be  fixed  and  paid  as  an  expense  of  administration  at  the 
final  meeting  of  creditors. 


Referee  m  Bankruptcy. 

87.  See,   generally.  Section  6ixty*two.  be  authorlBed  to  employ   ,  of 

88.  If  the  choice  haa  been  submitted  to       the   ,  of   ,  in  said  district,  as 

creditors,  here  recite  their  action.  his  attorney  herein." 

).  Or,  **  that ,  the  trustee, 


I 


i 
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Petition  iQir  Iititsvetion  afr  td  Boitauiqiie  Ptotierty.M 

In  the  District  Court  of  the  United  States  for  the ....  Distriot  of 


In  the  Mattes  of 


>>ln  Bankruptcy  No.  •• 


Bankrupt  . 


To  . .  ^ ,  Esq.,  Referee  in  Bankruptcy : 

Your  petitioner  respectfully  shows : 

That  he  is  the  tnistefe  herreiin. 

That   a   portion   of   such  bankrupt's  estate   oonsists   of   tiie  following 
property:*^ 


% « 


That  your  petitioner  has  investigated  the  value  of  such  property  and 
iinds  the  same  to  be  worthless,*^  for  the  following  reasons  :^ 


•  That  it  will  be  for  the  benefit  of  said  estate-  that  your  petitioner  be 
instructed  to  disclaim  title  to  such  property  and  to  refuse  to  take  the  same 
into  his  possession. 

That  no  pre\'ious  application  has  been  made  to  this  or  any  other  court  for 
the  order  hereinafter  asked. 

Wherefore,  your  petitioner  prays  for  an  order  permitting  him  to  disclaim 
title  to  such  property  and  to  refuse  to  take  the  same  into  his  possession. 


} 

Trustee. 
[Add  verification  as  in  Form  No.  66.] 

40.  See    Section    Seventy,    and    compare  42.  Or,    if    actually    burdensome   to  the 
the    forms     immediately    ante.      See    also  bankrupt's  estate,  state  that  fact. 
Forms  Xos.  42,  43,  44,  45,  and  46.  43.  Here  give   the  reasons  on   which  the 

41.  Here  describe. the  property.  order  is  asked,  showing  condition,  incum- 

brances, etc. 
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"■••••■W!"^^ 


Form  Ko.  183. 
Order  on  Petition  as  to  Burdensome  Property .44 

At  a  Court  of  Bankruptcy,  held  in  and  for  the District 

of  . . , ,  at ,  this day  of ,  19. . . 

Present : ,  Esq.,  Referee. 

^        - 


In  the  Mattee  of 


y  In  Bankruptcy  No.  . . . 


Bankrupt  . 


J 


Application  having  been  made  for  an  order  permitting  the  trustee  herein 
to  disclaim  title  to  certain  worthless*®  property,  and  to  refuse  to  take  the 
same  into  his  possession,  and  it  appearing  that  such  order  should  be 
granted ;  now,  on  motion  of ,  Esq.,  attorney  for , 

It  is  ordered : 

That ,  the  trustee  herein,  be,  and  he  hereby  is,  directed 

to  disclaim  title  to  the  following  described  property,  and  to  refuse  to  take 
the  same  into  his  possession,  viz.  :*" 


Referee  in  Bankruptcy. 
Form  No.  184. 

Order  Allowing  Trustee  to  Continue  Business. 
(Hagan  and  Alexander's  Bankruptcy  Forms,  Xo.  162.) 

Fnited  States  District  ( 'Onrt  for  the District  of  ...*.... 


In  THE  Matter  of 


>.Tn  Bankruptcy  No.   ... 


Bankrupt  . 


On  reading  and  filing  the  annexed  petition  of ,  the  trustee 

of  the  estate  of  the  above-named  bankrupt,  verified ,  19.  .  ., 

and  on  motion  of ,  attorney  for  the  said  trustee,  it  is 


44.  See  Form  No.  182,  and  it8  foot-notes. 

45.  Here  describe  the  property. 

46.  Or  "burdensome." 


1296  Supplementary  Fobms.  [No.  185. 

Ordered,  that ,  the  said  trustee,  be  and  he  is  hereby 

authorized,  in  his  discretion,  to  continue  the  business  of  the  said  bankrupt* 
for  a  period  of days  from  the  date  of  this  order. 

Dated, , , ,  19 . . . 


Referee  in  Bankruptcy* 
Form  No.  186. 

Petition  for  Leave  by  Trustee  to  Sue. 
(Hagan  and  Alexander's  Bankruptcy  Forms,  No.  167.) 

United  States  District  Court,  for  the District  of 


In  the  Matteb  of 


] 


N.ln  Bankruptcy  No.  ... 


Bankrupt  • 


To  the  United  States  District  Court,  for  the  ...*....  District  of : 

The  petition  of respectfully  shows : 

1.  That  your  petitioner  is  the  trustee  in  bankruptcy  herein,  duly  qualified 
and  acting. 

2.  That  among  the  assets  coming  into  the  hands  of  your  petitioner  as 

trustee  was  a  certain  contract  dated ,  19 . .  .  with  .' 

That,  as  your  petitioner  is  informed  and  verily  believes,  at  the 

time  of  the  adjudication  herein,  the  bankrupt  had  entered  upon  the  per- 
formance of  said  contract  and  completed  the  same. 

3.  That  the  said   has  been  examined  under  section 

21-a,  in  this  proceeding,  but  denies  that  there  is  any  sum  of  money  coming  to 
the  bankrupt  herein,  on  account  of  said  contract. 

4.  That  the  creditors  herein  have  requested  your  petitioner,  as  trustee,  to 

bring  an  action  against for  the  recovery  of  the  moneys 

claimed  to  be  due  this  estate  by  reason  of  said  contract,  and  your  petitioner 

has  been  advised  by  his  counsel,   ,  that  he  has  a  good  and 

valid  cause  of  action  against 

5.  That  no  previous  application  has  been  made  for  the  order  prayed  for. 
Wherefore,  your  petitioner  prays  for  an  order  authorizing  and  permitting 

him  to  bring  an  action  in  the court  for  the  county  of . . . . 

,  against 


Petitioner, 
{^Verification,'] 
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Form  Vo.  186. 

Order  Aathorizing  Tniatee  to  Sae. 
(Hagan  and  Alexander's  Bankruptcy  Forms,  No.  166.) 

At  a  stated  term  of  the  United  States  District  Court  for  the 


District  of   ,  held  at  the  United  States  Court  House, 

City  of on  the day  of ,  19 . . . 

Present :    Hon ,  District  Judge. 

1 


In  the  Mattbb  of 


>-In  Bankruptcy  Ifo^  ••• 


Bankrupt  . 


Upon  reading  and  filing  the  annexed  petition  of • y 

trustee  herein,  duly  verified,  and  upon  motion  of ....!..., 

attorney  for  said  trustee,  it  is 

Ordered,  that ,  as  trustee  in  bankruptcy  of  the  above- 
named  bankrupt,  be  and  he  hereby  is  authorized  and  permitted  to  bring  an 

action  as  such  trustee  in  bankruptcy,  in  the court  of , 

county,  against   ,  upon  the  following 

alleged  cause  of  action : 

•«•••••••••••«••••••••«•••••■••••■•••••••••••••••#••••••••••■•• 

to  recover  any  moneys  which  may  be  due  this  estate  from 


D.J. 

89 


m 
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•  • 


Form  No.  187, 

Demand  in  Reclamation. 
(Hagan  and  Alexander's  Bankruptcy  Forms,  No.  273.) 

In  the  District  Court  of  the  United  States  for  the District  of 


I    > « « ■ 


In  the  Matter  of 


>.  In  Bankruptcy  No.  • .  •   , 


Alleged  Bankrupt 


J 


Sir: —  ... 

Please  take  notice  that  the  undersigned  is  the  owner  of  and  entitled  to  the 
immediate  possession  of  the  following  chattels  which  were  wrongfully  and 
unlawfully  obtained  from  him  by  the  above-named  (alleged)  bankrupt,  and 

that  the  undersigned  demands  the  immediate  return  of  said  property,  to  wit: 

•    •  ■  '      '  •  ^  > 

\_Here  set  forth  property  claiTfied  in  detail]. 


Dated, 

Yours,  etc., 


By 


> 

Attorney. 


[Pom  No.  t88« 

Petition  to  Reclaim. 
(Hagan  and  Alexander's  Bankruptcy   Forms,  No.  274.) 

In  the  District  Court  of  the  United  States  for  the District  of 


—, . 1 

In  the  Matter  of 

Bankrupt  . 

>-  In  Bankruptcy  No.  •  • . 


To  the  District  Court  of  the  United  States,  for  the District  of • 

The  petition  of respectfully  shows  and  alleges: 

First:   (That  your  petitioner  la  a  corporation  duly  organized  under  and 


No.  188.]  Petition  to  Heclaim.  1299 


\ 


existing  under  and  by  virtue  of  the  laws  of  the  State  of ,  and 

having  an  office  for  the  transaction  of  its  business  in  the  city  oi ). 

Second :  That  at  all  the  times  hereinafter  mentioned,  »the  . . . « 

said  bankrupt  •waS'  engaged  in  business  in  the  city  of  .  * as 

Third :  That  your-  petitioner  is  the  owner  and  entitled  to  the  immediate 
possession  of  the  property  set  forth  in  schedule  "  A  "  hereto  annexed,  and 

made  a  part  hereof,  and  that  the  value  of  said  property  is 

($ )  dollars. 

Fourth :  That  your  petitioner  further  alleges  upon  information  and  belief, 

that  heretofore  and  osi  or 'about  the day  of  . . .- . .  .  . ,  19 ... ,  an 

involuntary  petition  in  bankruptcy  was  iiled  in  the  office  of  the  clerk  of  this 

eourt,  by  thr^e  creditors  of  above  bankMapt,  praying  that  th&said 

be  adjudged  an  involuntary  bankrupt^  and  that  thereafter . . .,  Esq., 

was  duly  appointed  as  temporary  receiver  in-  bankruptcy  of  the  said 

,  and  that  pursuant  to  the  order  of  his  appointment,  he  did  ti^ke 

possession  of  and  continues  to  hold  the  property  mentioned  and  deecribediin 
the  schedule  hereto  annexed  and  made  a  part  hereof,  marked  exhibit  '^  A,*' 
and  that  the  said  property  is  in  the  original  piece  in  which  it  was  delivered 

by  your  petitioner  to  the  said (That  on  the  ......  day  of 

.' ,  19 ... ,  the  said • .  was  duly  adjudicated  a 

bankrupt). 

Fifth :  That  heretofore  and  before  the  commencement  of  this  proceeding, 

due  demand  was  made  by  your  petitioner  upon  the  said ,  Esq., 

receiver,  that  he  deliver  possession  of  the  said  goods,  wares  and  merchandise 
in  said  schedule  **  A  "  mentioned  to  your  petitioner,  but  that  said  demand  has 
been  refused. 

Sixth :  That  heretofore  and  at  various  times  between  the day  of 

and  the day  of ,  both  dates  inclusive,  said 

,  upon  false  and  fraudulent  represwitations,   induced  your 

petitioner  to  sell  and  deliver  to  him  the  said  goods,  wares  and  merchandise 
mentioned  and  described  in  said  schedule  '^  A  "  hereto  annexed,  and  the  said 

wrongfully,  fraudulently  and  with  intent  to  defraud 

your  petitioner  and  knowing  that  your  petitioner  relied  upon  the  truth  of  the 
representations  so  made,  procured  the  said  property  to  be  delivered  to  his 
custody. 

Seventh :  That  at  the  time  that  the  said  goods  were  so  delivered  to  the  said 

by  your  petitioner  as  aforesaid,  and  at  the  time  that  the 

said  false  and  fraudulent  representations  were  made  as  aforesaid,  the  said 

was  insolvent  and  unable  to  pay  his  debts  in  full  to  his 

knowledge,  and  made  false  and  fraudulent  representations  with  intent  td 
cheat  and  defraud  your  petitioner,  and  so  knowing  his  insolvency  as  afore- 
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said,  induced  your  petitioner  to  sell  and  deliver  the  said  merchandise  as 
aforesaid  with  the  intent  and  de8ig^  not  to  pay  therefor  when  the  term  of 
credit  upon  which  the  same  had  been  sold  should  have  expired. 

Eighth:  Your  petitioner  further  alleges  that  the  false  and  fraudulent 
representations,  the  truth  of  which  he  relied  upon,  and  which  induced  him  to 
sell  and  deliver  the  said  merchandise  as  aforesaid,  are  as  follows,  to  wit: 

That  heretofore  and  on  or  about  the day  of ,  19 . . ., 

the  said   did  make,  sign  and  deliver  a  written  statement  of 

his  financial  condition  to in  the  city  of , 

wherein  he  did  state  that  he  had  merchandise  on  hand  on  the day  of 

to  the  value  of  $ ;  outstanding  accounts  of  $ ; 

fixtures  of  the  value  of  $ ;  and  cash  on  band  and  in  bank  of  $ , 

or  a  total  of  assets  of  $ and  did  further  state  that  his  liabilities 

amounted  to  the  stun  of  $ and  that  he  was  worth  over  and  above 

'  all  his  debts  and  liabilities  the  sum  of  $ 

Ninth:  That  your  petitioner  obtained  the  said  statement  previous  to  the 
sale  and  delivery  of  the  said  merchandise  in  said  schedule  ^^  A  "  mentioned; 

and  as  your  petitioner  is  informed  and  does  verily  believe,  the  said 

did  deliver  the  said  signed  statement  as  aforesaid  to  petitioner  for  the  purpose 
of  obtaining  credit,  and  that  your  petitioner  relied  upon  the  truth  of  the 
representations  therein  contained. 

Tenth:  Upon  information  and  belief,  that  the  aforesaid  representations 

were  false  and  untrue,  in  that  the  said did  not  have  on  the 

day  of ,  the  assets  as  heretofore  alleged  and  stated  by 

him  in  said  statement,  of  the  total  value  of  $ ,  and  owed  in  liabilities 

a  sum  in  excess  of  the  liabilities  as  hereinabove  alleged  and  by  him  in  said 

statement  specified  of  $ ,  and  that  the  said did 

not  have  a  surplus  over  and  above  all  of  his  debts  and  liabilities  of  the  sum 
of$ 

Eleventh :  That  the  said  goods  had  not  been  taken  by  virtue  of  a  warrant 
against  your  petitioner  for  the  collection  of  any  tax,  assessment  or  fine,  issued 
in  pursuance  of  a  statute  of  the  United  States,  and  that  they  have  not  been 
seized  by  virtue  of  an  execution  or  warrant  of  attachment  from  or  through 
whom  your  petitioner  has  derived  title  to  the  said  chattels. 

Wherefore,  your  petitioner  does  respectfully  pray  that  the  said ? 

Esq.,  as  said  temporary  receiver  herein,  be  directed  to  deliver  to  your  peti- 
tioner the  said  property  in  said  schedule  '^  A  "  mentioned  and  described,  upon 
your  petitioner  filing  in  the  office  of  the  clerk  of  this  court  a  bond  in  double 
th(^  value  of  said  property  to  be  returned  to  him  conditioned  that  in  the  event 
your  petitioner  fails  to  establish  his  right,  title  and  interest  in  and  to  the  said 
property,  that  then,  and  in  that  event,  your  petitioner  will  repay  to  the  said 
receiver,  or  trustee  hereinafter  to  be  elected,  the  value  of  the  said  property  so 
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to  be  delivered  to  him  and  all  costs  and  expenses,  and  your  petitioners  have 
such  other  and  further  relief^  as  to  this  honorable  court  may  seem  just  and 
proper. 

Bated, , , , ,  19. . . 


•  • 


Petitioner. 


Solicitors  for  Petitioner^ 
Address, 

[Verification.] 

(Schedule  "  A  "  annexed.) 

Farm  No.  189. 

Answer  in  Reclamation. 
(Hagan  and  Alexander's  Bankruptcy  FomLs,  Na  276.) 

United  States  District  Court,  for  the District  of 


In  the  Mattes  of 


^  In  Bankruptcy  Ko.  . . . 


Bankrupt  . 


as  receiver  in  bankruptcy  of  the  estate  of  the  above- 
named  bankrupt,  answering  the  petition  of  the  claimant  herein,  shows  and 
alleges,  upon  information  and  belief: 

1.  Admits  the  allegations  of  plaintiff's  petition  numbered , , 

> , ?  and 

2.  The  receiver  further  answering  the  said  petition  denies  that  he  has 
knowledge  or  information  sufficient  to  form  a  belief  as  to  the  allegations  of 

paragraph  numbered and of  said  petition,  and  therefore  denies 

same. 

3.  The  receiver  further  answering  the  said  petition,  denies  the  allega- 
tions of  paragraph of  said  petition. 

4. .  The  receiver  denies  the  allegations  of  paragraph ,  but  admits 

that  a  letter,  dated ,  from  the  attorneys  for  the  petitioner 

herein  and  written  after  the  filing  of  the  petition  of  bankruptcy  herein  and 
containing  an  alleged  demand  was  received  by  the  bankrupt  herein. 
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5.  The  receiver  further  answerizig  the  said  complaint  admits  that  a  certain 
portion  of  the  property  claimed  by  the  petitioner  has  come  into  the  hands 
of  the  receiver  as  a  part  of  the  assets  belonging,  to  this  estate. 

The  receiver  further  answering  said  petition  and  as  a  further  and  separate 
defense  (or  counterclaim)  thereto  alleges: 

£/jfere  set  forth  specifically  defense  or  counierclaim.l 

Wherefore,  the  receiver  demands  judgment  dismissing  the  petition  of  the 
claimant  herein,  yfith  costs. 


As  Receiver  in  Bankruptcy  of 


[Address.] 


Attorney  for  Beceiver,  ^ 
IVerification.] 
[Trustee  after  appointment  is  proper  person  to  answer  and  defend..} 

Form  ITo.  190. 

Petition  for  Sale  under  General  Order  XyiII(8).47 

In  the  District  Court  of  the  United  States  for  the District  of  . 


In  the  Matter  of 


>-  lu  Bankruptcy  No.  . . . 


Bankrupt  . 


To ,  Esq.,  Referee  in  Bankruptcy: 

« 

Your  petitioner  respectfully  shows : 

That  he  is  the  trustee  herein. 

That    a    portion    of   such    bankrupt's    estate    consists    of    the    following 
property;*^ 


47.  See  Section  Seventy  and  General  Or-  the  same  general   order.     See   also   Forms 

der  XVITI(2).     Thouph  8uch  sales  are  of  42,  43,  44.  45,  46,  183.  183,  191,  and  192. 
doubtful  validity,  they  are  common.     This  48.  Here  insert  description  of  property. 

form  can  he  adapted  to  a  sale  of  personal  giving  its  location,  appraised  value,  the  in- 

property,  or  one  at  public  auction  under  cumbrances,  if  any,  etc. 


Xo.  191.] 
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That  it  will  be  to  the  advant^^  of  -^e  es^te  that  such  property  be  sold 
forthwith,  for  the  following  reasons  :^^ 

That  no  previous  appliefttion  hafir  b^h  isade  to  tliis  ov.|uiy  other  court  for 
the  order  hereinafter;,  aaked.  ,  .1  .  .  ; 

Wherefore,  your  petitioner  prays  for  an  order  permitting  him  to  sell  said 
property  in  the  way  and  on  the  terms  above  specified. 


[Verification  same  as  in  Fonn  No.  66.] 


Trustee. 


Form  No.  191.  \ 

Order  for  Sale  under  General  Order  XVin(2).so 

At  a  Court  of  Bankruptcy,  held  in  and  for  the   .'.7. .  .  .*.  District 
of ,  at ,  this day  of .*  I,  19 . .  L 

Present: ,  Esq.,  Referee. 


h^^^k^^ 


In  the  Matteb  of 


Bankrupt  • 


>.In  Bankruptcy  No*  ... 


Application  having  been  made  by  the  trustee  herein  f6r  aai  brder  per- 
mitting such  trustee  to  sell  the  following  property  ^^  .• • 

on  the  terms  hereinafter  mentioned,  and  it  appearing  that  good  cause  for  such 

sale  has  been  shown ;  now,  on  motion  of ,  Esq.,  attorney 

for  the  trustee, 

It  .is  ordered: 

That    ,   the  trustee  herein,   be,   and  he  hereby  is, 

authorized  to  sell  the  property  above  specified  to .,  on 

receipt  from  him  of dollars  ($....)  in  cash.^* 


40.  Here  give  the  reasons,  as,  for  in- 
stance, a  cash  offer  of  75  per  cent,  of  the  ap- 
praised value,  giving  name  of  person  mak^ 
ing  the  offer,  etc.,  or  the  necessity  of  va- 
cating the  premises  in  which  the  property 
is,  or  any  of  the  numerous  reasons  which 
require  prompt  action  on  sales  of  a  bank- 
rupt's assets. 

50.  See  foot-note  44  to  Form  No.  190,  and 
the  references  therein. 


Referee  in  Bankruptcy. 

51.  Here  copy  the  description  of  the  prop- 
erty from  the  petition. 

5S.  Or,  as  tibe  terms  may  be,  uaua^Iy 
adding  a  clause  directing  the  transfer  of 
title  by  an  instrument  transferring  only 
the  trustee's  right,  title,  and  interest,  and 
in  no  way  amounting  to  a  warranty.  See 
Form  No.   193. 
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Form  Ho.  192. 

Petitioii  to  Confirm  S«le. 
(Hagan  and  Aleocander'a  Bankruptcy  FormB,  No.  220.) 

United  States  District  Court,  for  the District  of 


In  the  Matteb  of 


>-In  Bankruptcy  No.  ... 


Bankrupt  . 


To  the  Hon. ,  District  Judge : 

The  petition  of respectfully  shows: 

That  your  petitioner  is  the  temporary  receiver  herein,  duly  qualified  and 
acting. 

That  on ,  19 . . . ,  by  order  of  this  court,  the  property  and 

effects  of  the  said  bankrupt  at ,  St.,  city  of 

,  consisting  of ,  were  offered  for  sale  at 

public  auction. 

That  the  same  was  offered  in  bulk  at  the  beginning  of  such  sale  and  a  bid 

of  $ was  made  for  the  same,  and  that  the  goods  were  then  offered 

for  sale  in  separate  lots  according  to  catalogue,  and  realised  the  sum  of 
$ . or  more  than  the  bid  in  bulls. 

That  the  said  sum  of  $ realized,  is  below  75  per  cent,  of  the 

appraised  value  of  the  property,  which  is  $ ,  and  in  order  to  deliver 

sa,id  property  to  the  purchasers,  it  is  necessary  for  your  petitioner  to  procure 
an  order  confirming  said  sale. 

Your  petitioner  is  of  the  opinion  and  verily  believes  that  a  larger  sum  than 
as  above  stated  cannot  be  obtained,  as  the  sale  was  largely  attended  and 
fairly  conducted,  and  advises  that  the  said  goods  be  delivered  to  the  respective 
bidders,  for  the  reason  that  said  merchandise  will  rapidly  deteriorate  in  value, 
and  the  expense  attendant  upon  storing  the  goods  for  a  longer  time,  or  of  a 
resale,  would  be  considerable,  and  unlikely  to  produce  better  results,  and 
petitioner  verily  believes  that  the  sale  should  be  confirmed. 

"VMierefore,  your  petitioner  respectfully  prays  that  an  order  be  made  con- 
firming the  said  sale,  and  authorizing  him  to  deliver  the  said  merchandise 
as  sold  in  lots  to  the  respective  highest  bidders  therefor  and  for  such  other  and 
further  relief  as  to  the  court  may  seem  just  and  proper. 


Petitioner. 

\  Verification.] 
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Form  Ho.  193. 
Order  Confiming  Sale,  after  Notioe  to  Creditort.53 

At  a  Court  of  Baiikruptcy,  held  in  and  for  the District 

of  .../....,  at y  this day  of ,  19. . . 

Present : ,  Esq.,  Bef eree. 


In  the  Mattes  of 


►  In  Bankruptcy  No.  .  •  • 


Bankrupt  \ 


Application  having  been  made  by  the  trustee  herein  for  the  sale  of  the 

following  property,*^    

and  a  notice  of  proposed  sale  having  been  given  thereon,  as  provided  by 
§  58-a  (4)  of  the  bankruptcy  law  of  liB98,  and  no  objection  having  been  made 
to  said  sale,  and  the  same  having  then  taken  place  and  said  property  having 

been  sold  to ,  of  the  ' of ,  in  said  district, 

for /  dollars  ($ ),  and  now  coming  on  for  confirmation,  as 

provided  in  such  notice;  now,  on  motion  of   ,  Esq., 

attorney  for  the  trustee  herein, 

It  is  ordered : 

That  such  sale  be,  and  the  same  hereby  is,  confirmed. 

That  the  trustee  herein,  on  receipt  of  the  consideration  in  cash,  complete 
the  same  by  executing  the  proper  instrument  transferring  to  such  purchaser 
all  his  right,  title,  and  interest  in  said  property,  and  delivering  the  same  to 
such  purchaser. 


Referee  in  Bankruptcy. 


58.  See  Sections  Seventy  and  Fifty-eight. 
This  form  can  be  adapted  to  any  sale, 
whether  public  or  private,  on  notice,  and 
should  always  be  entered,  for  the  protec- 
tion of  the  purchaser's  title.     See  special 


clauses  for  sale  on  notice  in  Form  No.  177. 
See  also  Forms  Nos.  190  and  191,  and  com- 
pare Forms  Nos.  42,  43,  44,  45,  and  46. 
54.  See  foot-note  48  to  Form  No.  190. 


/ 
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.  ,  Ptdtii^ii  lat  Wv9M  Sia»  by*  Tainted 

,  .  '  (Hagan  and  Alexander's  Bankruptcy  ForpiB,:No.  211.) 

TThited  States  District  Court,  f6r  the District  of 


In  the  Mattee  of 


>-  In  Bankruptcy  No.  .  •  • 


Bankrupt  . 


-kt-^i^B**«M  ^ 


To ,  Esq.,  Referee  in  Bankruptcy: 

Your  petitioner  respectfully  shows: 

That  he  is  the  trustee  herein  duly  qualified  and  acting. 

That  a  portion  of  such  bankrupt's  estate  consists  of  the  following  property: 


That  it  will  be  to  the  advantage  of  the  estate  that  such  prpperty  be  sold 
forthwith  at  private  sale  for  the  following  reasons  and  upon  the  following 
terms : 

That  no  previous  application  has  been  made  to  this  court  for  the  order 
hereinafter  asked. 

Wherefore,  your  petitioner  prays  for  an  order  permitting  him  to  sell  said 
property  in  the  way  and  on  the  terms  above  specified. 


Petitioner. 
IVerificaHan.! 


Xo.   195.]  Order  for  Private  Sale.  VM)^ 


Pbrm  No.  196. 

Order  for  Private  Sale  by  Trustee. 
(Hagan  and  Alexander's  Bankruptcy  Forms,  Xo.  212.) 

United- States  District   Court,  for  the    ....!.    District  of'. 


Ix  THE  Matter  of 


>-  In  Bankruptcy  No.  ...    , 


Bankrupt  . 


.  .  *. ;  the  trustee  herein,  hav^ing  filed  a  duly  verrfied  petition 

praying  for  an  order  permitting  him  to  sell  at  private  sale  the  followjing 
property:     lllere  specify  property.] 


<m  the  terms  set  forth  in  said  petition  (and  a  meeting  of  creditors  having  been 
duly  held  upon  ten  days'  notice)  and  it  appearing  that  good  cause  for  such 

8ale  has  hoen  shown;  now,  on  motion  of ^  Esq.,  attorney  for 

the  tnisu*e,  it  is 

Ordered :  That ,  the  trustee  herein,  be^  and  he  hereby  is 

authorized  to  sell  the  property  above  specified  to for 

the  sum  of  $ 

And  it  is  further  ordered :  That  the  said  trustee  keep  an  accurate  account 
thereof  and  file  same  with  the  referee. 

Dated, , day  of ,  19 .  .  . 


Referee  m  Bankruptcy, 
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VQxm  "Sfo.  196. 

Petition  for  Sale  Free  and  Pear  of  liena. 

.    r 

(Hagan  and  Alexander's  Bankruptcy  Fprms,  No.  21Z.); 

United  States  District  Court, DisJ;rict  of .>: 


In  the  Matter  of 


Bankrupt  • 


►  In  Bankruptcy  Now  ••- 


To  the  IHfttrict  Coifrt  of  the  Uiiited  States,  for  the  . .  • . .  District  of : 

The  petition  of  ..." respectfully  shows  and  alleges : 

First :  That  your  petitioner  was  heretofore  and  on  the day 

of ,  19. . .,  duly  appointed  the  trustee  in  bankruptcy  of  all  of 

the  property  of  the  above  bankrupt  and  has  duly  qualified  as  such  by  filing  his 
bond  in  this  court  in  the  sum  of  $ \  .  conditioned  for  the  faithful  per- 
formance of  his  duties,  and  is  now  acting  as  such  trustee. 

Second:  That  your  petitioner  has  taken  possession  of  all  the  property  of 
the  said  bankrupt  which  includes  the  following  described  real  and  personal 

estate  located  at  the  town  of   : . ,    county, 

State  of : 

All  that  certain  tract  or  parcel  of  land,  with  the  buildings  thereon  erected 
and  all  machinery  connected  with  or  attached  to  said  building  and  property, 

situate  in  the  town  of ,  county  of and  State 

of ,  bounded  as  follows : 


Together  with  all  and  singular,  the  tenements,  hereditaments  and  appur 
tenances  belonging  to  the  said  property ;  and  the  reversion,  remainders,  tolls, 
income,  rents,  issue  and  profits  thereof,  including  all  chattels,  fixtures, 
furnishings,  machinery,  tools  and  every  other  estate,  right,  title  and  interest, 
property  and  appurtenances  of  the  said 

Third :  That  heretofore  and  on  the day  of ,  19 . . . ,  an 

involuntary  petition  in  bankruptcy  was  filed  herein  against  the  above-named 
bankrupt,  and  theretofore  and  within  four  months  prior  to  the  date  of  the 
filing  of  the  said  petition,  to  wit,  on  the day  of •  m 
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19..  .^  tbe  e^id  bamkrupt,  for  and  in  consideratiop  of  the  iJl^pid*  flnm  of 

$ J  made)  executed  a&d  delivered  a  oertain  bond  and  mvtgftgb 

covering  all  of  the  aboverdesoribed  property,  to    [a 

corporation,  organized  under  and  existing  by  virtue  of  the  laws  6i  the  State 
of , ] 

Fourth :  That  the  sf^id  alleged  bond  and  mortgage  were,  as  your  petitioner 
is  informed  ao4  does  verily  believe,  executed  and  delivered  under  the  fol- 
lowing circumataneefl: 

That  on  the  aaid day  of • y  19. .  .>  and  for  a  con- 
siderable period  prior  thereto^  the  said  bankrupt  above  named  was  insolvent 
and  that  his  property  at  a  fair  valuation  was  insufficient  to  pay  all  of  his  debts 
in  fuUy  which  said  debta,  as  your  petitioner  is  informed  and  does  verily 

believe^  did  on.  said day  of ,  19 ... ,  and  prior  tlipreto, 

aggregate  the  ama  of  about  $ ;  and  that  all  of  his  assets  of  what- 

«oever  kind,  character,  nature  or  description,  did  not  exceed  in  value  the  sum 
of  about  $ 

Fifth :  That  on  said day  of ,  19 . . . ,  the  said 

bankrupt  was  indebted  to —  ^ .  in  the  sum  of  $• ,. 

which  aaid  indebtedneas  consisted  of  two  promissory  notes  iti  writing,  made, 

executed  and  delivered  by to ,  each  for 

the  sum  of  $ v  . . . . 

Sixth :  That  on.  said day  of ,  19 . . . ,  the  said 

notes  of  $ . ,  due  on  that  day,  were  not  paid  by  the  said  bankrupt,  and 

were  thereupon  duly  protested  for  nonpajment  by  the  said  .'..........,, 

on  which  siaid  day,  as  your  petitioner  is  informed  and  Verily  believes,  the  said 

.' *.   knew  and  hkd  reasonable  cause  to  believe   that  the  said 

r. ........  •   Was  insolvent  and  unable  to  pay  his  debts;  and  that 

thereafter  and  on  the day  of ,  Id. . .,  well 

knowing  that  the  said was  insolvent  and  having  good  and 

reasonable  cause  to  so  believe,  and  without  any  present  fair  consideration,  and 
as  security  for  an  antecedent  indebtedness,  he  did  accept  and  take  the  said 

bond  and  mortgage  for  the  said  sum  of  $ .on  said  real  and  personal 

property  hereinbefore  npientioned  and  described. 

Seventh:  That  heretofore  and  by  order  of  this  court,  all  of  the  aaid 
property  hereinbefore  mentioned  and  described  was  dnly  appraised  at  the 

sum  of  $ ,  and  as  your  petitioner  is  informed  and  does  verily 

believe,  the  said  property  if  sold  by  your  petitioner  subject  to  the  said 

mortgage  of  $ ,  above  mentioned,  will  not  realize  any  equity  whatr 

soever  by  reason  of  the  fact  that  the  said  property  is  not  worth  the  amount 
of  the  said  mortgage  and  that  no  one  interested  in  property  of  this  character 
would  purchase  said  property  subject  to  it. 
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Eighth:  That  jour  petitioner  propoaes  to  institute  legal  proceedings  in 
this  court  to  declare  void  and  of  no  effeet  the  said  mortgage  and  to  hare 
the  same  annulled  and  canceled  as  of  record^  upon  the  ground  that  under 
and  hy  virtue  of  the  terms  and  conditions  of  the  acts  of  Congress  relating 
to  bankruptcy,  the  giving  of  the  said  mortgage  was  preferential  as  security 
for  an  antecedent  indebtedness  and  for  no  present  fair  consideration  passing 
at  the  time  pf  the  dxecutiou  and  delivery  thereof ;  and  upon  the  further 
ground  that  the  said  mortgage  constituted  a  preference  by  reason  of  the 
f aot ,  that  at  the  time  that  the  said  bond  and  mortgage  were  executed  and 

delivered,  the  said receiving  the  same,  knew  and  had  reasonable 

cause,  to  know  and  believe  that  the  said  bankrupt  was  insolvent. 

Ninth:  That  your  petitioner  has  examined  aini  caused  to  be  examined 

.,  and  other  witnesses,  to  all  of  which  testimony  your 

petitioner  upon  the  hearing  of  the  application  herein  made  begs  leave 
to  refer  and  from  which  said  examination  the  facts  as  hereinbefore  alleged 
do  more  particularly  and  at  length  appear. 

Tenth:  That  your  petitioner  in  the  performance  of  his  duties  as  said 
trustee  is  desirous  of  immediately  disposing  of  all  of  the  property  of  the 
bankrupt  herein^  and  in  order  so  to  do  most  advanti^^eously  to  the  interest' 
of  the  creditors  of  the  said  bankrupt,  does  verily  believe  that  the  said 
property  should  be  sold  free  of  and  from  the  lien  of  the  said  mortgage  of 
$ which  said  mortgage  in  detail  covers  the  said  property  as  herein- 
before described,   and  which  was  made,  executed  and  delivered  on  said 

day  of ,  19 ... ,  by  the  said ,  bankrupt  herein, 

for  the  said  sum  of  $ ,  and  which  was  thereafter  and  on  the 

day  of   ,  19. . .,  duly  recorded  in  Liber   ....   of  Mortgages  at 

page in  the  office  of  the  clerk  of  the  county  of ,  State  of 


Wherefore,  your  petitioner  does  respectfully  pray  this  Honorable  Oaurt 

that  an  order  be  made  herein,  requiring mortgagee  to  show  cause 

before  this  court  at  a  time  and  place  to  be  stated,  why  an  order  should  not 
he  made  and  entered  herein,  directing  that  all  of  the  property  mentioned 
and  described  in  the  petition  herein  and  covered  by  the  said  mortgage  herein 
referred  to,  be  sold  by  yn\r  petitioner  as  trustee  of  the  said  bankrupt,  at 
public  auction  and  in  the  manner  prescribed  by  the  acts  of  Congress  relating 
to  bankruptcy,  and  the  General  Orders  of  the  Supreme  Court  of  the  United 
States,  free  of  and  from  the  lien  of  the  said  mortgage  and  why  the  proceeds 
arising  of  and  from  the  sale  of  the  said  property  should  not  be  held  by  your 
petitioner  subject  to  the  lien  of  the  said  raortga<re,  to  all  intents  and  purposes 
as  though  the  said  property  had  not  been  sold,  subject  to  the  final  order, 
judgment  and  decree  of  this  court,  or  the  final  order,,  jud^rment  and  decree 
of  a  court  of  competent  jurisdiction,  as  to  the  validity  of  the  said  mortgage 


No.  197.]         Sale  Fbeb  of  Libhs;  Notiob  09  Motion.  1311 


aiid  why  your  petitioner  should  not  Jbav©  such  other  and  further  relief  as  to 
this  Honorable  Court  may  seem  just  and  proper. 

And  your  petitioner  will  ever  pray,  eta 

Dated , , , ,19..* 


y 

Petitioner. 


Attorney  far  Trustee, 
Offioe  and  Post-office  address, 
Street) 

City  of 


t   ■ 


[Verification.] 

Porm  Ho.  197. 

ITotiee  of  Motion  for  Sale  Free  and  Clear  of  Bieu;  *     - 

(liagaii  and  Alexander's  Bankruptcy  Forms,  No.  218.) 

United  States  District  Court  for  the ,  District  of 


In  the  Matter  of 


y  In  Bankruptcy  No.   ...  "J" 


bankrupt  . 


* 

Please  take  notice  that  updu  the  annexed  petition-  of  ..*........,  trustee 

in  bankruptcy  of  the  above-named  bankrupt,  verified ,  19.  .  .,  the 

annexed  affidavit  of ,  verified", ,  19 ... ,  the 

...  ^  ...  .  (mortgage,  etc.)  a  copy  whereof  is  hereto  annexed,  from 

to ,  bearing  date ,  19 ... ,  and  upon  all  the  proceedings 

and  testimony  taken  herein,  a  motion  will  be  xbade  by  the  undersigned /on 

behalf  of  the  trustee  herein  before   ,  Esq.,  referee  in 

bankruptcy,  in  chaise  of  this  proceeding,  at  his  office.  No « . .  sti^eet, 

in  the  city  of ,  on  the day  of ,  19 ... ,  at  .... 

o'clock  in  the noon,  or  as  soon  thereafter  as  counsel  ean  be  heard,  for 

an  order  authorizing  and  directing .,  as  trustee  in  bank- 
ruptcy of  the  estate  pf  the  above-named  bankrupt,  to  sell  the  property 
mentioned  in  the  annexed  petition  of  the  trustee  herein,  and  situated  at 

, ,  and  that  the  said  trustee  be  authorized  and  direct^  to 

sell  and  dispose  of  the  aforesaid  property,  now  in  his  possession,  and  claimed 
to  belong  to  this  estate,  free  and  clear  of  all  liens  and  demands  thereon,  in- 
cluding an  alleged  mortgage  of : to , 
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dated ;.  ^ . ,  19 ... ,  and  that  the  proceeds  arising  from  the  sale  of  the 

said  property  be  held  bj  the  trustee  subject  to  the  ciaims,  lieus  and  demands 
of  the  alleged  mortgagees,  lienors  and  claimants,  and  that  the  said  mortgagees, 
liens,  claims  and  demands  attach  to  the  proceeds  of  such  sale  with  the  same 
force  and  effect  as  if-  upon  the  property  itself,  subject  to  the  final  order, 
judgment  and  decree  of  this  court  or  of  a  court  of  competent  jurisdiction 
as  to  the  validity,  bona  fides  and  extent  of  sueh  irtortgage,  Hen,  claim  and 
demand ; 

And  for  such  other  and  further  relief  as  to  this  court  may  seem  just  an4 
proper.  ... 

Dated, , , ,  19 . . . 


* 


Attorney  for  Petitioner. 
To ,..  Addsess,   


{Claimant  or  1^ 

Alleged  Mortgagee.       J 


Form  Ho.  198. 
Order  IMrecting  Sale  Free  and  Clear  ol  Lii 
(Hagan  and  Alexander's  Bankruptcy  Forms,  No.  219.) 

United  States  District  Court  for  the ,  District  of 


•  •  • 


In  the  Mattbb  of 


^•In  Bankruptcy  No.  ... 


Bcmkrupt  . 


An  order  having  heen  heretofore  made  herein  requiring to 

show  cause  hefore  this  court,  at  the  office  of ,  Esq., 

referee,  why  an  order  should  not  be  made  herein,  directing  that  all  the 
property,  now  in  the  possession  of  said  trustee  and  mentioned  and  described 
in  the  petition  annexed  to  the  said  order  and  alleged  to  be  covered  by  the 
mortgage  therein  referred  to,  be  sold  by  the  said  trustee  at  public  auction, 
and  in  the  manner  prescribed  by  the  acts  of  Congress  relating  to  bankniptoY 
and  the  General  Orders  of  the  Rupremo  Court  of  tiie  United  States,  free  of 
and  from  the  lien  of  the  said  mortgage,  and  why  the  proceeds  arising  of  and 
from  the  sale  of  the  said  property  should  not  be  held  by  the  said  trustee 
subject  to  the  lien  of  the  said  mortgage,  to  all  intents  and  purposes  as  though 
the  said  property  had  not  been  sold  :  subject  to  the  final  order,  judgment  and 
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ilecree  of  this  court,  or  of  the  final  order,  judgment  or  decree  of  a  court  of 
competent  jurisdiction,  as  to  the  validity,  bona  fides  and  extent  of  the  said 
mortgage,  and  for  other  and  further  relief, 

Now,  upon  reading  and  filing  the  said  order  to  show  cause,  and  the  petition 
of ,  trustee  thereto  annexed,  verified  the day  of 

And  upon  the  petition  in  bankruptcy  herein,  the  testimony  taken  at  the 
first  meeting  of  creditors  in  support  of  the  said  application;  and  the  said 

having  duly  appeared  upon  the  return  of  said  order  to 

show  cause  and  duly  filed  his  answer,  verified  the  . .  ^  . . .  day  of , 

19 ... ,  the  affidavits  of and ,  duly 

verified  the and days  of ,  19 ,  in  opposi- 
tion to  the  said  application,  , 

And  after  hearing  respective  counsel  for  the  trustee  and  the and 

<ltte  deliberation  having  been  had;  and  it  appearing  to  the  satisfaction  of 
this  court  that  the  best  interests  of  the  creditors  of  the  said  bankrupt  above 
named  will  be  subserved  by  the  granting  of  the  application,^  and  for  divers 
other  reasons  that  the  said  application  is  proper,  it  is  hereby 

Ordered,  adjudged  and  decreed,  that ,  Esq.,  as  trustee 

of ,  bankrupt,  be,  and  he  hereby  is  authorized,  directed 

and  permitted  to  sell  and  dispose  at  public  auction,  and  in  the  manner 
and  mode  as  prescribed  by  the  acts  of  Congress  relating  to  bankruptcy  and 
the  General  Orders  of  the  Supreme  Court  of  the  United  States,  all  of  the 

property  of  the ,  bankrupt,  situated  at more 

particularly  mentioned  and  described  in  a  certain  indenture  of  mortgage 

heretofore  made  by ,  to ,  for  the 

sum  of  $ dated  the day  of ,  19 ... ,  and  recorded 

on  the day  of ,  19. . .,  at  . o'clock,  . .  .m.;  in  Liber 

of  Mortgages,  at  page ,  in  the  office  of  the  clerk  of  the  county 

of ,  State  of 

And  it  is  further  ordered,  adjudged  and  decreed,  that  the  said 

as  said  trustee,  be,  and  he  hereby  is  authorized,  directed  and 

permitted  to  sell  and  dispose  of  the  said  property  in  said  mortgage  more 
particularly  mentioned  and  described,  free  of  and  from  the  lien  of  the 
said  mortgage  hereinbefore  described,  and  that  the  proceeds  of  and  from  the 
sale  of  the  said  property  be  held  by  the  said  trustee,  subject  to  the  lien  of 
the  said  mortgage,  to  all  intents  and  purposes  as  though  the  said  property 
had  not  been  sold:  subject  to  the  final  order,  judgment  and  decree  of  this 
court  or  the  final  order,  judgment  and  decree  of  a  court  of  competent  juris- 
diction, as  to  the  validity,  bona  fides  and  extent  of  the  said  mortgage. 

Dated,  City  of , , ,  19. . . 


Referee  in  Banlcrupicy. 
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APPENDIX  A 


RULES  OP  PRACnCB 

^^URTS  OP  EQUITY  OF  THE  UNITED  STATES.* 

{In  effect  February  1,  Id.' 


BULE  I.-— DiBtriet  Court  always  optn  for  oortate  pmpoaea  Qgdoiio  at  duunlMrir-Tbe 
district  courtg,  as  oourta  of  equity  shall  be  deemed  always  open-  for  the  purpose  ol  filing 
Any  pleading,  of  issuing  and  returning  mesne  and  final  process^  and  of  making  and 
directing  all  interlocutory  motions,  orders,  rules  and  other  prooeediogs  pr^Muratory  t^) 
the  hearing,  upon  their  merits,  of  all  causes  pending  thersin. 

I  Any  district  judge  may,  upon  reasonable  notice  to  the  parties,  make,  direct,  and  award, 
at  ehambers  or  in  the  clerk's  office,  and  in  Yacation  as  well  as  in  tena,  all  such  process, 
commissions,  orders,  rules  and  other  proceedings,  whenever  the  saand  are  not  grantablc 
of  course,  according  to  the  rules  and  practice  of  the  court.  ^ 

RULE  II.— Qerk's  office  always  open,  except,  etc^— The  elerk's  office  shall  be  open  dur- 
ing business  hours  on  all  days,  except  Sundays  and  legal  holidajw,  and  the  clerk  shall 
be  in  attendance  for  the  purpose  of  receiving  and  disposing  of  all  motions,  rules,  orders 
and  other  proceedings  which  are  grantable  of  course. 

RULE  III.— Books  kept  hf  clerk  and  entnea  therria.— The  clerk  shall  ke^  a  book 
known  as  "  Equity  Doeket^"  in  which  he  shall  enter  each  suit,  with  a  file  number  corre- 
sponding to  the  folio  in  the  book.  All  papers  and  orders  filed  with  the  clerk  in  the  suit. 
41 11  process  issued  and  returns  made  thereon,  and  all  appearaiioes  shall  be  noted  briefly 
and  dironologioally  in  this  book  on  the  folio  assigned  to  the  suit  and  shall  be  marked 
-with  its  file  number. 

The  clerk  shall  also  keep  a  book  entitled  "  Order  Book,"  in  which  shall  be  entered  at 
length,  in  the  order  of  their  making,  all  orders  made  or  passed  by  him  as  of  course  and 
«.]so  all  orders  made  or  passed  by  the  judge  in  chambers. 

He  shall  also  keep  an  ''Equity  Journal/'  in  which  shall  be  entered  all  orders,  decrees 
and  proceedings  of  the  court  in  equity  causes  in  term  time. 

Separate  and  suitable  indices  of  the  Equity  Docket,  Order  Book  and  Equity  Journal 
«hall  be  kept  by  the  clerk  under  the  direction  of  the  court. 

RULE  IV.— Notice  of  ordsfs.— Neither  the  noting  of  an  order  in  the  Equity  Docket  nor 
its  entry  in  the  Order  Book  shall  of  itself  be  deemed  notice  to  the  parties  or  their 
solicitors;  and  when  an  order  is  made  without  prior  notice  to,  and  in  the  absence  of,  a 
^rtf,  the  derk,  unless  otherwise  directed  by  the  court  or  judge*  shall  forthwith  send  a 

^  "  In  proceedings  In  equity  Instituted  for  the  purpose  of  carrying  Into  effect  tbe  provisions 
of  tbe  [Bankruptcy]  Act,  or  for  enforcing  the  rights  and  remedies  given  by  it.  the  rules  of 
equity  practice  estsblished  by  the  Supreme  Court  of  the  United  Ststee  shall  be  followed  as 
Dearly  as  may  be,"     .     .     . 

See  General  Order  in  Bankruptcy,  Mft.  XXXVU,  No^eoibsr,  18M, 
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nr>py  thereof,  by  mail,  to  such  party  or  his  solicitor  and  a  note  ol  such  mailing  shall  be 
made  in  the  £quity  Docket,  which  shall  be  taken  as  sufficient  proof  of  due  notice  of  the 

order. 

RULE  V. —  Motions  grantable  of  course  by  clerk. — ^All  motions  and  applications  in  the 
clerk's  office  for  the  issuing  of  me^e  pj^ceS^o^  final j^)dks  to  enforce  and  execute-  decrees: 
for  taking  bills  pro  oanfesso;  and  for  other  proceedings  in  the  clerk's  office  which  do  not 
require  any  allowance  or  order  of  the  court  or  of  a  judge,  shall  be  deemed  motions  and 
applications  gran  table  of  course  by  the  derk;  but  tbe  same  may  be  suspended,  ar  altered, 
or  rescinded  by  the  judge  upon  special  cause  shown. 

RULE  VI.— Motion  dayi;<^  2:kf»lt -district  court- sbaH^e^tablfeh  regular  times  and  places, 
not  less  than  once  each  month,  when  motions  requiring  notice  and  hearing  may  be  made 
and  disposed  of;  but  the  judge  may  at  any  time  and  place,  and  on  such  notice,  if  any. 
as  he  may  consider  reasonable^  make  and  direct  a}1  intcrlpcutory  .or^eir^t  rulings  and 
proceedings  for  •  ^W  j^ifftnc'Mnenfc/ conduct 'and  WAring'Vf  causes.' *  If  the  public  iiiteresi 
permits,  the  senior  circuit  judge  of  the  circuit  may  dispense  with  the  motion  day  during 
not  to  exceed  two  months  in  the  year  in  any  .district. 

RULE  VIL — Process,  mesne  and.  fiinAL— The  process  of  subpoena  shall  constitute  the 
proper  mesne  process  in  all  suits  in  equity,  in  the  first  instance,  to  require  the  defendant 
to  appettt  and*aliiwet''tiie  bill;  sttfd,  vmless  otherwise  provided  hi  tliese  rttles  or  specially 
ordered  by  the  conit,  'ft  writ  of  sttachment  and,  if  the  defendant  oai»not  be  found,  a  writ 
of  sequestratioD,  or  a  writ  of  assistance  to  enforce  a  delivery  of  possession,  as  the  case 
may  require,  shaU^be  the  proper  process  to  issue  for  the  pvrpeae  of  compelling  obedience* 
to  any  interlocutory  or  final  order  or  decree  of  the  court, 

< 

RULE  VIII.*^  Bnforoement  of  final  decrees.—  Final  process  to  execute  say  decree  may, 
if  the  decree  be  solely  for  the  payment  of  mon^,  be  by  a  writ  ^  execution,  in  the  form 
uscyd  in  the  district  court  in  suits  at  eommoa  law  in  actions  of  oMumpait.  if  the  decree 
hv  for  the  performance  of  any  specific  act,  as,  for  example,  for  the  execution  of  a  con- 
veyance of  land  or  the  dtlivf^ring  up  of  deeds  or  other  documents,  the  decree  ihall,  in  all 
eases,  prescribe  the  time  within  which  the  act  shall  be  done,  of  which  the  defendant  shall 
bo  bound,  without  fuifther  serraoe,  to  take  notice*,  and  upon  affidavit  of  the  plaintiif. 
filed  in  the  clerk's  office,  that  the  same  has  not  been  complied  with  within  the  prescribed 
time,  the  clerk  shall  issue  a  writ  of  attachment  against  the  delinquent  party,  from  which, 
if  attached  thereon,  he  shall  not  be  discharged,  unless  npoft  a  fall  oomplianoe  with  the^ 
decree  and  the  payment  of  all  costs,  or  upon  a  special  order  of  the  court,  or  a  Jud^e 
thereol,  upon  motion  and  affida\'it,  enlarging  the  time  for  tlie  performance  thereof.  If 
the  delinquent  pArty  cannot  be  found  a  writ  of  aequebtration  shall  issue  against  his 
estate;  upon  the  return  of  wan  est  inventus,  to  compel  obedience  to  the  decree.  If  a  man- 
rlatory  order,  injunction  or  decree  for  the  specific  performance  of  any  act  or  oontraet  be 
not  complied  with,  the  court  or  a  judge,  besides,  or  insitead  of,  proceedings  against  the 
disobedient  party  for  a  contempt  or  by  sequestration,  may  by  order  direct  that  the  acr- 
required  to  be  done  be  done,  so  far  as  practicable,  by  some  other  person  appointed  by  the 
court  or  judge,  at  the  cost  oi  the  disobedient  party,  and  the  ast,  when  80  done,  shall 
have  like  efft  ct  as  if  done  by  him. 

RULE  IX. —  Writ  of  assistance. —  Wlien  any  decree  or  order  ia  for  the  delivery  of  pos- 
session, upon  proof  made  by  affidavit  of  a  demand  and  refusal  to  obey  the  decree  or 
order,  the  partf  prosecuting  the  same  shall  be  entitW  to  a  writ  of  aaslstanofe  from  the 
derk  of  the  court.  « 

RULE  X. — Decree  for  deficiency  in  foredosures,  etc.— In  suits  for  the  foredoame  of 

mortgages,  or  for  the  enforcement  of  other  lienn,  a  decree  may  be  rendered  for  any  balance 
that  may  be  found  due  to  the  plaintiflf  over  and  above  the  proceeds  of  the  sale  or  sales, 
and  execution  may  issue  for  the  collection  of  the  same,  as  is  provided  in  rule  8  wImb  the 
decree  is  solely  ior  the  payment  of  money. 

RULE  Xt.— Process  in  behalf  of  and  against  penons  not  parttet. —  Every  peracm,  not 
being  a  party  in  any  cause,  who  has  obtained  an  order,  or  in  whose  favor  an  order  shall 
have  been  made,  may  enforce  obedience  to  such  order  by  the  same  process  as  if  he  were 


zii-zz.]  UsriTBD  States  Equity  Bvubb.  1S17 

&  party;  and  er^ry  person,  not  being  a  party,  against  whom  oibtdlevoe  to  any  order  of 
the  eourt  may  be  enforced,  sball  be  liable  to  the  same  prooesa  for  enforcing  obedience  to 
such  ordera  as  if  he  were  a  party. 

RULS  ZII. —  Issue  of  snhpoena— Time  for  answer. —  Whenever  a  bill  is  filed,  and  not 
b^ffore,  the  clerk  shall  issue  the  process  of  subpcena  thereon,  as  of  course,  upon  the  a^plt- 
cation  of  tbe  pKistiiifr,  which  shall  contain  the  names  of  the  parties'  ana  be're'ttitn'able 
into  the  clerk's  office  twenty  days  from  the  issuing  thereof.  At  the  bottom  of  the  sub- 
poena shall  be  placed  a  memorandum,  that  the  defendant  is  required  to  file  his  answer 
or  of  her  defense  in  the  clerk's  offiee  on  or  before  the  twentieth  day  after  service,  excluding 
the  day  thereof;  otherwise  the  bill  may  be.  taken  pro  oonfeaso.  Where  there  are  mori^ 
tl^an  o«e  dsCsn^wtk:  a  writ  oi  subpoena^  may,  at  the  election  of  the  plaintilf,  be  su^d  out 
separateiy  ior  each  defendant*  or  a  joii^  subpoena  against  all  the  defendaatts. 

'  RULE  XIII.— Manner  ol  aerviiigsnlfpotiMi.-r-The  aerviee  of  aU  subpoenas  shall  be  by 
delivpring  a  oopy  thereof  to  the  defendant  personally,  or  by  leaving  a  copy  thereof  at  tlie 
dwelluig-house  orxusual  place  of  abode  of  each  dafendant»  with  some  adult  person  who  is 
a  member  of  or  reaident  in  the  family. 

SULS  znr.— Alias  salqpoeiia.— Whenever  any  snbpoena  ahftl!  bo  retorti^  not  ox^coted 
as  to  any  defendant,  the  plaintiff  shall  be  entitled  to  dfttr  siibpiDBnas  against  such  de- 
fendant, unttl  doa  servioa  is  made« 


• ,  • 


RULE  XV. —  Process,  by  whom  served. —  The  servioe  of  all  processi  mesne  and  final, 
ahall  ba  fay  tibe  Marshal  of  the  district,  or  Ma  deputy,  «r  by  aoniB.  oilier  psikaan  spediaUy 
appointed  by  the  oourt  or  judge  for  that  purpose,  and  not  otkerwiae*  •  la  tha  latter  case, 
the  person  serving  the  process  shall  make  affidavit  thereof. 

RULE  XYL*- Defendant  to  answer— Default— Decree  pio  oenleaso^-It  shall  be  the 

duly  .of  the  defendant,  unless  the  time  shall  be  enlarged,  for  cause  shown,  by  a  judge  of 
the  court,  to  file  his  answer  or  other  defense  .to  the  hill  in  the  clerk's  oftoe  within  the 
time  named  in  the  subpoena  as  required  by  rule  12.  In  defai^t  thereof  the  plaintiff  may, 
at  hiB  election,  take  an  order  as  of  course  that  the  bill  be  taken  pro  oon/a9«o/  and  there- 
upon the  cause  shall  be  proceeded  in  sa  parte. 

RULE  XVII. —  Decree  pro  conf esse  to  be  followed  by  final  decree — Setting  aside  default. 
— When  the  bill  is  taken  pro  confes90  the  court  may  proceed  to  a  final  decree  at  any  t\me 
after  the  expiration  ol  thirty  days  after  the  entry  of  the  order  pro  confeako,  and  such 
decree  shall  be  deen^ed  absolute,  unless  the  court  shall,  at  the  same  term,  set  aside  the 
^i4llle,  or  enlarge  the  time  for  filing  the  answer,  upon  cause  shown  upon  motion  and  affidavit. 
}io  such  motion  shall  be  granted,  unless  upon  the  payment  of  the  costs  of  the  plaintiff 
up  to  that  time,  or  such  part  thereof  as  the  court  shall  deem  reasonable,  and  unless  the 
defendant  shall  undeitake  to  file  his  answer  witivin  siioh  time  as  theoouH  shall  direct, 
and  submit  to  such  other  terms  as  the  court  shall  direct,  for  the  purpose  of  speeding  the 
cause. 


RULE  XVIII. —  Pleadings— Technical  forms  abrogated.— Unless  otherwise  prescribed  by 
statute  or  these  rules  the  technical  forms  of  pleadings  in  equity  are  abolished. 

RULE  XIX. — ^Amendments  generally. —  The  court  may  at  any  time,  in  furtherance  of 
justice,  upon  such  terms  as  may  be  just,  permit  any  process,  proceeding,  pleading  or 
record  to  be  amended,  or  material  supplemental  matter  to  be  set  forth  in  an  amended 
or  supplemental  pl«  ading.  The  court,  at  every  stage  of  the  proceeding,  must  disregard 
any  error  or  defect  in  the  proceeding  which  does  not  affect  the  substantial  rights  of  the 
parties. 

RULE  XX.—  Further  and  particular  statement  in  pleading  may  be  required.— A  further 
and  better  statement  of  the  nature  of  tlio  claim  or  defense,  or  further  and  better  pai- 
ticulars  of  any  matter  stated  in  any  pleading,  may  in  any  case  be  ordered,  upon  such 
terms,  as  to  costs  and  otherwise,  as  may  be  j\i3t. 
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RULE  XZI.»  Seandal  and  impertinence.— The  right  to  except  to  bills,  answers,  and 
other  proceedings  for  scandal  or  impertinence  shall  not  obtain,,  but  the  court  may.  upon 
inotjon  or  its  own  initiative,  order  any  redundant,  impertinent  or  scandalous  matter 
Btricken  out,  upon  such  terms  as  the  court  shall  think  flt. 

RULE  XXII. — Action  at  law  erroneously  begun  aiS  suit  in  equity— Transfer.^-  If  at  any 
time  it  appear  that  a  suit  commenced  in  equity  should  have  been  brought  as  an  acation 
on  tlie  law  side  of  the  court,  iit  shall  be  forthwith  transferred  to  the  law  side  and  be 
there  proceeded  with,  with  only  such  alteration  in  the  pleadings  as  shall  be  essential. 

RULE  XXIII. —  Matters  ordinarily  determinable  at  law,  when  arising  in  suit  in  equity 
to  be  disposed  of  therein. —  if  in  a  suit  in  equity  a  matter  ordinarily  determinable  at  law 
aristos,  such  matter  shall  be  determined  in  that  suit  according  to  the  principles  applicable, 
without  sending  the  case  or  question  to  the  law  side  of  the  court. 

Rule  XXIV. —  Signature  of  counsel. —  ii^very  bill  or  other  pleading  shall  be  aigued  iu- 
dividuaily  by  one  or  more  solicitors  of  record,  and  such  signatures  shall  be  considered  as 
a  certificate  by  each  solicitor  that  he  has  read  the  pleading  so  signed  by  him;  that  upon 
the  instructions  laid  before  him  regarding  the  case  there  is  good  ground  for  the  same; 
that  no  scandalous  matter  is  inserted  in  the  pleading;  and  that  it  is  not  interposed  for 
delay. 

RULE  XXV.—  Bill  of  complaint— Contents.—  Hereafter  it  shall  be  sufficient  that  a  bUI 
in  equity  shall  contain,  in  addition  to  the  usual  caption : 

First,  the  full  name,  when  known,  of  each  plaintiff  and  defendant,  and  the  eitisensbip 
and  residence  of  each  party.    If  any  party  be  under  any  disability  that  fact  shall  be  stated. 

Second,  a  short  and  plain  statement  of  the  grounds  upon  which  the  court's  jurisdictioD 
depends. 

Third,  a  short  and  simple  statement  of  the  ultimate  facts  upon  which  the  plaintiff  asks 
relief,  omitting  any  mere  statement  of  evidence. 

Fourth,  if  there  are  persons  other  than  those  named  as  defendants  who  appear  to  be- 
proper  parties,  the  bill  should  state  i¥hy  they  are  not  made  parties — as  that  they  are 
not  within  the  jurisdiction  of  the  court,  or  cannot  be  made  parties  without  ousting  the 
jurisdiction. 

Fifth,  a  statement  of  any  prayer  for  any  special  relief  pending  the  suit  or  on  final  hear- 
ing, which  may  be  stated  and  sought  in  alternative  forms.  If  special  relief  pending  the  suit 
be  desired  the  bill  should  be  verified  by  the  oath  of  the  plaintiff,  or  someone  having  knowl- 
edge of  the  facts  upon  which  such  relief  is  asked. 

RULE  XXVI. —  Joinder  ol  causes  of  action. —  The  plaintiff  may  join  in  one  bill  as  many 
(•ausen  of  action,  cognizable  in  equity,  as  he  may  have  against  the  defendant.  But  when 
tlicre  is  more  than  one  plaintiff,  the  caus^os  of  action  joined  must  be  joint,  and  if  there 
be  more  than  one  defendant  the  liability  must  be  one  asserted  against  all  of  the  material 
defendants,  or  sufficient  ground  must  appear  for  uniting  the  causes  of  action  in  order  to 
promote  the  convenient  administration  of  justice.  If  it  appear  that  any  such  causes  of 
action  cannot  be  conveniently  disposed  of  together,  the  court  may  order  separate  trials. 

RULE  XXVII. —  Stockholder's  bill. —  Every  bill  brought  by  one  or  more  stockholders 
in  a  corporation  against  the  corporation  and  other  parties,  founded  on  rights  which  may 
properly  be  asserted  by  the  corporation,  must  be  verified  by  oath,  and  must  contain  an 
allegation  that  the  plaintiff  was  a  shareholder  at  the  time  of  the  transaction  of  which  he 
complains,  or  that  his  share  had  devolved  on  him  since  by  operation  of  law,  and  that  the 
suit  is  not  a  collusive  one  to  confer  on  a  court  of  the  United  States  jurisdiction  of  a  case 
of  which  it  would  not  otlierwise  liave  cognizance.  It  must  also  set  forth  with  particularity 
the  efforts  of  the  plaintiff  to  secure  such  action  as  he  desires  on  the  part  of  the  managing 
directors  or  tnisteeH.  and,  if  necessary,  of  the  shareholders,  and  the  causes  of  his  failuri 
tu  obtain  such  action,  or  the  reasons  for  not  making  such  effort. 
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RULE  XZVIU.— Ameadmeat  ot  bill  «a  of  course.*- The  plaisktiff  may,  as  of  course, 
amend  his  bill  before  the  defendant  has  responded  thereto,  but  if  such  amendment  be  filed 
after  aay  copy  has  issued  from  the  clerk's  office,  the  plaintiff  at  his  own  cost  shall  f urnisli 
to  the  solicitor  of  record  of  each  opposing  porty  a  copy  of  the  bill  as  amended,  unless 
otherwise  ordered  by  the  court  or  judge. 

After  pleading  filed  by  any  defendant,  plaintiff  may  amend  only  by  conjaent  of  the  de- 
fendant or  leave  of  the  court  or  judge. 

HULB  XXIX.— *]>etei8ea— Hov  pretezUed.— Demurrers  and  pleas  are  abolished.  Bvery 
defense  in  point  of  law  arising  upon  th  face  of  the  bill,  whether  for  misjoinder,  nonjoinder, 
or  insufficiency  of  fact  to  constitute  a  valid  cause  of  action  in  equity,  which  might  hereto- 
fore have  been  made  by  demurrer  or  plea,  shall  be  made  by  motion  to  dismiss  or  in  the 
answer;  and  every  suoh  point  of  law  going  to  the  whole  or  a  material  part  of  the  caus^  or 
causes  of  action  stated  in  the  bill  may  be  called  up  and  disposed  of  before  final  bearing  at 
tbe  discretion  of  the  court.  Every  defense  to  eadi  claim  asserted  by  the  bill,  omitting  any 
mere  statement  of  the  answer  and  may  be  separately  heard  and  disposed  of  before  the 
trial  of  the  principial  case  in  the  discretion  of  the  court.  If  the  defendant  move  to  dismiss 
tlie  bill  or  any  piart  thereof,  the  motion  may  be  set  down  for  hearing  by  either  party  uppn 
five  days'  notice,  and  if  it  be  denied,  answer  shall  be  filed  within  five  days  thereafter  or  a 
deetee  pro  eonfesBO  entered. 

SULB  XXX. — Ansver-^oatents— Counter-claim.— The  defendant  in  his  answer  shall 
in  short  and  simple  terms  set  out  his  defense  heretofore  presentable  by  plea  in-  ter  or 
aibateitient  shall  be  made  in  evidence  and  avoiding  any  general  denial  of  the  averments  of 
the  bill,  but  specifically  admitting  or  denying  or  explaining  the  facts  upon  which  the  plain- 
tiff relies,  unless  the  defendant  is  without  knowledge,  in  which  case  he  shall  so  state,  sncb 
statement  operating  as  a  denial.  Averments  other  than  of  Talue'Or  amoant  of  damage, 
if  not  denied,  shall  be  deemed  confessed,  except  as  against  an  infant,  lunatic  or  other  per- 
son fum  compos  and  not  under  guardianship,  but  the  answer  may  be  amende,  by  l«ave 
of  the  court  or  judge,  upon  reasonable  notice,  so  as  to  put  any  avei^ent  in  issue,  when 
justice  requires  it.  The  answer  may  state  as  many  defenses,  in  the  alternative,  regardless 
of  consistency,  as  the  defendant  deems  essential  to  his  defense. 

The  answer  must  state  in  short  and  simple  foi;m  any  counts-claim  arising  out  ofllht' 
transaction  which  is  the  subject  matter  of  the  suit,  and  may,  without  cross-bill,  set  «ut 
any  set-off  or  counter-claim  against  the  plaintiff  which  might  be  the  subject  of  an  ind<»- 
pendent  suit  in  equity  against  him,  and  such  set-off  or  counter-claim,  so  set  up,  shall  have 
the  same  effect  as  a  cross-suit,  so  as  to.  enable  the  court  to  pronounce  a  final  jud^inont  in 
the  same  suit  both  on  the  original  and  cross-claims. 

RULE  XXXI.— Reply — When  requited — When  cause  at  issue. —  Unless  the  answer  assert 
a  set-off  or  counter-claim,  no  reply  «hall  be  required  without  special  order  of  the  court ' 
or  judge,  but  the  cause  shall  be  deemed  at  issue  upon  the  filing  of  the  ani^wer,  and  any 
new  or  alfirmative  matter  therein  sliall  be  deemed  to  be  denied  by  the  plaintiff.  If  the* 
answer  include  a  set-off  or  counter-claim,  the  party  against  whom  it  is  asserted  shall  reply 
within  ten  days  after  the  filing  of  the  answer,  unless  a  longer  time  be  allowed  by  the 
court  or  judge.  If  the  counter-claim  is  one  which  affects  the  rights  of  other  defendants 
they  or  their  solicitors  shall  be  served  with  a  copy  of  the  same  within  ten  days  from  tlu* 
filing  thereof,  and  ten  days  shall  be  accorded  to  such  defendants  for  filing  a  reply.  In 
default  of  a  reply,  a  decree  pro  confcaso  on  the  counter-claim  may  be  entered  as  in  default 
of  an  answer  to  the  bill. 

RULE  XXXII. — Answer  to  amended  bill. —  In  every  case  where  an  amendment  to 'the 

bill  shall  be  made  after  answer  filed,  the  defendant  shall  put  in  a  new  or  supplemental 

answer  within  ten  days  after  that  on  which  the  amendment  or  amended  bill  is  filed,  unless 

the  time  is  enlarged  or  otherwise  ordered  by  a  judge  of  the  court;  and  upon  his  default,. 

'  the  like  proceedings  may  be  had  as  in  case  of  an  omission  to  put  in  an  answer. 

« 

RULE  XXXin. —  Testing  snffidency  of  defense.— Exceptions  for  insufficiency  of  an 
answer  are  abolished.  But  if  an  answer  set  up  an  affirmative  defense,  set-off  or  counter- 
claim,  the  plaintiff  may,  upon  five  days*  notice,  or  such  further  time  as  the  court  may 
allow,  test  the  sufficiency  of  the  same  by  motion  to  strike  out.  If  found  insufficient  but 
amendable  the  coart  may  allow  an  amendment  upon  terms,  or  strike  out  the  matter,  y  - 


i 
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OTLF  XXXTV.— Supplemental  ple*di»g.— Upon  a^plk-ation  of  «it1ier  party  th**  court 
or  jucliri'.  iiirty  upon  reaeonftble  iiotieo  and  such  tering  as  are  juRt.  permit  him  to  file  and 
i>pt\i*  a  sufiiiloinental  pleading,  alleging  material  facts  occurring  after  bip  former  pleading, 
or  of  which  he  was  ignorant  when  it  was  made,  inducting  the  judgment  or  decree  of  a  com- 
petent court  rendered  after  the  commencement  of  the  suit  determining  the  matters  in  con- 
trover^iy  or  a  part  thereof. 

RULE  XXXV . —  Bills  of  revivor  and  supplemental  bills — Forms. —  It  shall  not  be  neces- 
TWiry  in  any  bill  of  revivor  or  supplemental"  bill  to  set  fbrth  any  of  the  statement*  in  the 
original  suit,  unless  the  special  cireum stances  of  the  case  may  require  it. 

RULE  XXXVI.-- Officers  before  whom  ple*diiiCB  Teiified.— Every  pleading  wbieh  is  re- 
tjuired  to  be  sworn  to  by  statute,  or  these  rules,  may  be  verified  before  any  jastiee  or 
judge  of  any  court  of  the  United  States,  or  of  any  State  or  Territory,  or  of  the  District 
■of  Columbia,  or  any  clerk  of  any  court  of  the  United  States^  or  of  any  Territory,  or  of  the 
District  of  Columbia,  or  any  notary  public. 

RULE  XXXVII.-- Parties  generally — ^Intervention.-^  Every  action  shall  be  prosecuted 
in  the  name  of  the  real  pnrty  in  interest,  but  an  executor,  administrator,  guardian,  tmstt'o 
•of  an  express  trust,  a  party  with  whom  or  in  whose  imnu*  a  contract  has  been  made  for 
the  benefit  of  another,  or  a  party  r\pr:'ssly  authorial  by  Ktatute.  may  sue  in  his  own 
nsme  without  joining  with  kim  the  party  for  whose  benefit  tJM^  .action  is  bnmght.  AU 
I>ersons  havinpf  an  interest  in  the  subject  of  the  action  .and  in  obtaining  the  relief  de- 
manded msy  join  as  plaint ilT.*^.  and  iu\y  imtsdu  may  be  made  a  defeuijant  who  has  or 
claims  an  interest  adverse  to  the  plaintUl*.  Any  person  may  at  any  thne  be  made  a  party 
if  bis  presence  is  neo(*$sary  or  ])roper  to  a  complete  determination  of  the  cause.  Persons 
having  a  united  interest  must  be  joined  on  the  sanie  side  as  plailitiffs  or  defendants,  but 
when  any  one  refuses  to  join,  he  may  lor  such  reason  be  made  a  defendant. 

Anyone  claiming  an  interest  in  tht;  litigation  may  at  any  time  be  permitted  to  assert 
his  right  by  intervention,  but  the  intervention  shall  be  in  subordination  to,  and  in  recog- 
nitioD  of,  the  propriety  of  the  main  prooeeding. 

RULE  XXXVIII. —  Bepreseatatives  of  class. —  When  the  question  is  one  of  common  or 
;;i'iier»i  intereat  to  many  persons  constituting  a  class  so  numerous  as  to  make  it  im- 
]>racticable  to  bring  them  all  before  the  court,  one  or  more  may  sue  or  defend  for  the 
whole. 

RULE  XXXIX. — Absence  of  persons  who  would  be  proper  parties. —  In  all  cases  where 
it  shall  appear  to  the  court  that  persons,  who  mip:ht  otherwise  be  deemed  proper  parties 
to  tfee  suit,  cannot  be  made  parties  by  reason  of  their  being  out  of  the  jurisdiottion  of  the 
court,  or  incapable  otherwise  of  being  made  parties,  or  beeauso  their  joihdeir  would  oust 
the  jurisdiction  of  the  court  as  to  the  parties  before  the  court,  the  court  may,  in  its 
disoretion,  proceed  in  the  cause  without  making  such  i)er?ons  parties;  and  in  such  eases 
the  decree  shall  be  without  prejudice  to  tlio  rights  of  the  absent  parties. 

JRULE  XL. — Nominal  parties. —  Where  no  accmint,  payment,  conveyance,  or  other  direct 
r<*lief  is  sought  against  a  party  to  a  suit,  not  being  an  infant,  the  party,  upon  service 
of  the  subpopiia  upon  him,  need  not  appear  and  answer  the  bill,  unle<<8  the  plaintiff 
specially  requires  him  to  do  so  by  tho  prayer:  but  h^  may  appear  and  answer  at  his 
o])tion;  and  if  he  does  not  apix^ar  and  answer  he  shall  be  bound  by  all  the  proceedings 
in  the  cause.  If  the  plaintiflf  shall  require  him  to  appear  and  answer  he  shall  be  entitled 
to  the  costs  of  all  the  proceedings  against  him,  unless  the  court  shall  otherwise  direct. 

RULE  XLI.— Suit  to  execute  trusts  of  will— Heir  as  party. —  Ih  suits  to  execute  the 
trusts  of  a  will,  it  shall  not  be  necessary  to  make  the  heir  at  law  a  party;  but  the 
plaintiff  shall  be  at  liberty  to  make  the  heir  at  law  a  party  where  he  desires  to  have 
tlif  will  established  agJiinst  him. 

RULE  XLII.—  Joint  and  several  demands. —  In  all  cases  in  which  the  plaintiff  has  a  Joint 

jiinl  M'veral  (lt*mand  against  Mevcral  persons,  either  as  principals  or  sureties*,  it  shall  not 
1m    neoesdary  to  bring  iM'fore  thf*  court  as  parties  to  a  suit  concerning  such  demand  all  the 
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poTsonft  liable  thereto;  but  tbe  plaintiff  may  proeeed  againsf  otoe  or  more  o!  fRe  persons 
fleverallj  liable. 

BULB  XLm.— Defect  of  parties^Reaiatiiig  obj^ctioit-*  Where  the  defendant  shall  by 
bia  answer  suggest  tUttt  the  bill  of  ooupl&int  is  defectffTe  lot  ^Kriait  of  parties;  the  plaintiff 
may,  within  fourteen  days  after  answer  filed,  set  down  the  cause  for  argument  as  a  motion 
upon  thai  objeotion  6hly;  and  wfiere'ihe  plaintiflT  shall  not  so  set  dowii'  his  eat^j  But 
shall  proceed  tberewith  to  a  hearing',  Notwithstanding  an  objeotion  for  want  of  parities 
taken  by  the  answer,  he  shall  not  at  the  hearing  of  the  cause,  if  the  defendant's  objeetion 
shatl  them  be  allowed,  be  entifiled  ai  of  course  to  an  order  to  amend  his  bill  by  addfn^ 
parties;  but  the  court  shall  be  at  liberty  to  dism&ss  the  bill,  or  to  aflloilir  an  amendmmt 
«ii  such  terms  aa  justice  may  require. 


( 


•  t 


SVLS  XLFT.^ Defect  of  patttos^Tar^  obJeetioiiL^If  a  defeudant  shaU,  at  the  hear- 
ing of  a  cause,  object  that  a  suit  is  defective  for  want  of  parties,  tiot  hatving*  by  motion 
or  answer  taken  the  objeetioii  and  tfatvein  specified  by  naine  or  description  the  parties 
to  whom  the  objection'  applies,  the  court  shall  be  at  liberty  to'  make  a  decree  saving  the 
rights  of  tbe  absent  parties. 

RULE  XLV.«— Death  of  party— Sevivor. —  In  the  event  of  the  death  of  either  party  the 
court  may,  in  a  proper  case,  upon  motion,  order  the  suit  to  be  r^eiviv«d  by  the  Busbtitutioii 
of  the  proper  parties.  If  the  suceessors  or  representatives  of  the  deceased  party  fail  tc» 
make  such  application  within  a  reasoaable  tinvB,  then  any  other  party  may,  on  motion, 
apply  for  such  relief,  and  the  court,  upon  any  such  motion  may  make  the  neceggary  orders 
for  notice  to  tlie  parties  to  be  substituted  and  for  tin  filing  ci  such  pleadings  or  amend- 
ments  as  nay  be  necessary. 


BULK  XLVI.*-  XrUU-^XeatiiiiMmy  naitaUy  taken  an  ofen  conrt^r^uUiiss  oa  obifctioiis  to 
evidenee.**- In  ail  trials  in  equity  the  testimony  of  witnesses  shall,  be  takeif .  ooraUy  in  open 
court,  esrcpt  as  otherwise  provided  by  statute  or  these  rujies.  The  coiwrt.HhaH  pass  upon 
the  admiseibility  of  oU  evidence  offered  as  in  actions  at  law.  Whsn.  evidence  is  offered 
and  ex^iided,  and  the  party  against  whom  the  ruling  is  made  excepts  thereto  at.  the  time, 
the  eourt  sharll  take -and  report  so  mucli  tliereof)  or  nwke  Mich  a  statement  r^pecting  it> 
as  will  clearly  show  the  character  of  the  evidence,  the  form  m  which  it  was  cfijered,  thc> 
objection  made>  tbe  ruling,  and  the  exception.  If  the  appellate. court  shall  be  of  opinion 
that  the  evidence  should  have  been  admitted,  it  shall  not  reverse  tbe  decree  unless  it  be 
clearly  of  opinion  that  material  prejudice  wiU  result  from  an  afiiirmance,  in  which  event 
it  shall  direct  such  further  step}). as  justice  may  require. 

ilULE  XL VII. —  Depositions — ^To  be  taken  in  exceptional  instances. —  The  court,  upon 
application  of  either  party,  when  allowed  by  statute,  or  for  good  and  exceptional  cause  for 
departing  from  the  general  rHle,  to  be  shown  by  allifLaY^^^  niay  perm/t  t^e  deposition  of 
named  witnesses,  to  be  used  before  the  court  or  upon  a  reference  to  a  niaster,  to  be  taken 
before  an  examiner  or  other  named  officer,  upon  the  notice  and  terms  specified  in  the' 
order.  All  depositions  taken  under  a  statute,  or  under  any  such  order  of  the  court,  shall 
be  taken  and  filed  as  follows,  unless  otherwise  ordered  by  the  court  or  judge  for  good 
cause  shown:  Those  of  the  plaintiff  within  sixty  days  from  the  tinae  the  cause  is  at  issue; 
those  of  the  defendant  within  thirty  days  from  the  expiration  of  the  time  for  the  filing 
of  plaintiff's  depositions;  and  rebutting  depositions  by  either  party  within  twenyt  days 
after  the  time  for  taking  original  depositions  expires. 

RtTLE  XLVin.— Testimony  of  expert  witnsssee  in  patent  and  trademark  cases.— In  a 
case  involving  the  validity  or  scope  of  a  patent  or  trade-mark,  the  district  court  may, 
upon  petition,  order  that  the  testimony  in  chief  of  expert  witnesses,  whose  testimony  is 
directed  to  nuitters  of  opinion,  be  set  forth  in  affidavits  and  filed  as  follows:  Those  of 
the  plaintiff  within  forty  days  aftef  the  i-awie  is  at  issu^;  those  of  t^ie  di^fendant  within 
twenty  days  after  plaintJfTs  time  has  expired;  and  rebutting  at1!dav!ts  within  fifteen  days 
after  the  expiration  of  the  time  for  filing  original  affidavits!  Should  the  opposite  party 
desire  the  production  of  any  affiant  for  cross-examination,  the  court  or  judge  shall,  on 
inofion.  direct  that  said  eros«i-exaraination  and  any  re-exanninatloii  take  place  before  the 
fourt  upon  the  trial,  and  unless  the  affiant  is  produced  and  submits  to  cross-examination 
in  compliance  with  such  direction,  his  affidavit  slmll  nut  be  used  as  evidence  in  the  cause. 
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RULE  XLIX. —  Evidence  taken  before  examiners,  etc — ^All  evidence  offered  before  an 
ezAminer  or  like  officer,  together  with  any  objections,  shall  be  saved  and  returned  into  the 
court.  Depositions,  whether  upon  oral  examination  before  an  examiner  or  like  officer  or 
otherwise,  shall  be  taken  upon  queatjiins  and  answers  reduced  to  writing,  or  in  the  form  of 
narratTve,  and  the  witness  shall  be  subject  to  cross  and  re-examination. 

RULB  l>, —  Stenographer — Appointment — ^Fecs. —  When  deemed  necessary'  by  the  court 
or  officer  taking  testimony  a  stenographer  may  be  appointed  who  shall  take  down  testi- 
mony in  shortliand  and,  if  required,  transcribe  the  same.  His  fee.  shall  be  fixed  by  the 
cofurt  and  taxed  ultimately  as  costs.  The  expense  of  taking  a  deposition,  or  the  coat  of  a 
transcript,  shall  be  advanced  by  tbe  party  calling  the  witness  or  ordering  the  transcript. 

RULE  LI. —  Evidence  taken  before  examiners,  etc. —  Objections  to  the  evidence,  befoie 
an  examiner  or  like  officer,  shall  be  in  short  form,  stating  the  grounds  of  objection  relied 
upon,  but  no  transcript  filed  by  such  officer  shall  include  argument  or  debate.  The  testi- 
mony of  each  witness,  after  being  reduced  to  writing,  shall  be  read  over  to  or  by  him,  and 
stiall  be  signed  by  him  in  the  presence  of  the  officer;  provided,  that  if  the  witness  shall 
refuse  to  sign  his  deposition  so  taken,  the  officer  shall  sign  the  same,  stating  upon  tbe 
rcrord  the  reaHons,  if  any,  assigned  by  the  witness  for  such  refusal.  Objection  to  any 
<TUUHtion  or  questions  shall  be  noted  by  tho  officer  upon  the  depoeitiim,  but  he  shall  not 
liave  power  to  decide  on  the  competency  or  materiality  or  relevancy  of  the  questions.  The 
t'oui't  shall  have  power,  and  it  shall  be  its  duty,  to  deal  with  the  costs  of  incompetent  and 
immaterial  or  irrelevant  depositions,  or  parts  of  them,  as  may  be  just. 

RULE  LII. — Attendance  of  witnesses  before  commissioner,  master  or  examiner. —  Wit- 
lU'HHes  who  live  within  the  district,  and  whose  testimony  may  be  taken  out  of  court  by 
thene  rules,  may  be  summoned  to  appear  before  a  commissioner  appointed  to  take  testi- 
mony, or  before  a  master  or  examiner  appointed  in  any  cause,  by  subpoena  in  the  usual 
form,  which  may  be  issued  by  the  clerk  in  blank  and  filled  up  by  the  patty  praying  the 
same,  or  by  the  commissioner,  master,  or  examiner,  requiring  the  attendance  of  the  wit- 
nesses at  the  time  and  place  specified,  who  shall  be  allowed  for  attendance  the  same  com- 
pensation as  for  attendance  in  court;  and  if  any  witness  shall  refuse  to  appear  or  give 
evidence  it  shall  be  deemed  a  contempt  of  the  court,  which  being  certified  to  the  clerk's 
office  by  the  commissioner,  master,  or  examiner,  an  attachment  may  issue  thereupon  by 
order  of  the  court  or  of  any  judge  thereof,  in  the  same  manner  as  if  the  contempt  weoe 
for  not  attending,  or  for  refusing  to  give  testimony  in,  the  court. 

In  case  of  refusal  of  witnesses  to  attend  or  be  sworn  or  to  answer  any  question  put  by 
the  commissioner,  master  or  examiner  or  by  counsel  or  solicitor,  the  same  practice  shall  be 
adopted  as  is  now  practiced  with  respect  to  witnesses  to  be  produced  on  examination  before 
an  examiner  of  said  court  on  written  interrogatories. 

RULE  LIU. —  Notice  of  taking  testimony  before  examiner,  etc. —  Notice  shall  be  given 
by  the  respective  counsel  or  parties  to  the  opposite  counsel  or  parties  of  the  time  and  place 
of  examination  before  an  examiner  or  like  officer  for  such  reasonable  time  as  the  court 
or  officer  may  fix  by  order  in  each  case. 

RULE  LIV.— Depositions  under  Rev.  Stat.  §§  863,  865,  866,  867— Cross-examination.— 

After  a  cause  is  at  issue,  depositions  may  be  taken  as  provided  by  sections  863,  865,  866 
and  867.  Revised  Statutes.  But  if  in  any  case  no  notice  has  been  given  the  opposite  party 
of  the  time  and  p^ace  of  taking  the  deposition,  he  shall,  upon  application  and  notice,  be 
entitled  to  have  the  witness  examined  orally  before  the  court,  or  to  a  cross-examination 
before  an  examinej*  or  like  officer,  or  a  new  deposition  taken  with  notice,  as  the  court  or 
judge  under  all  the  circuuistRnces  sliall  order. 

RULE  LV. —  Deposition  deemed  published  when  filed. —  Upon  the  filing  of  any  depo.si- 
tioti  or  affidavit  taken  under  these  rules  or  any  statute^  it  shall  be  deemed  publislied,  uules<i 
otherwise  orilered  by  the  court. 

RULE  LVI. —  On  expiration  of  time  for  depositions,  case  goes  on  trial  calendar. — After 
the  time  lias  elaiwed  for  taking  and  filing  depositions  under  these  rules,  the  ease  «Uall  be 
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placed  on  the  trial  calendar.  Thereafter  no  further  teetimoBj  by  deposition  shall  be  taken 
except  for  some  strong  reason  shown  by  affidavit.  In  every  such  application  the  reason 
why  the  testimony  ol  the  witness  cannot  be  had  orally  on  the  trial,  and  why  his  deposi- 
tion has  not  been  before  taken,  shall  be  set  forth,  together  with  the  testimony  which  it 
is  expected  the  witness  will  give. 

RULE  LYU.—  Continuances.— After  a  cause  shall  be  placed  on  the  trial  calendar  it  may 
be  passed  over  to  another  day  of  the  same  tern,  by  consent  of  counsel  or  order  of  the 
courts  but  shall  not  be  continued  beyond  the  term  save  in  exceptional  cases  by  order  oi  the 
court  upon  good  cause  shown  by  affidavit  and  upon  such  terms  as  the  court  shall  in  its 
discretion  impose.     Continuances  beyond  the  term  by  consent  of  the  parties  shall  be 
allowed  on  condition  only  that  a  stipulation  be  signed  by  counsd  for  all  the  parties  and 
that  all  costs  inpurred  theretofore  be  paid.    Thereupon  an  order  shall  be  entered  dropping 
the  case  from  the  trial  calendar,  subject  to  reinstatement  within  one  year  upon  application  | 
to  the  «ourt  by  either  party,  in  which  event  it  shall  be  heard  at  the  earliest  convenient  t 
day.    If  not  so  reinstated  within  the  year,  the  suit  shall  be  dismissed  without  prejudice  ! 
to  a  new  one. 

I 
I 

RUIrS  l«VIIL —  Oiflcovery-— Interfogatortes-^Intfpeetion  and  prodnction  »f  docomcnts— 
Admiasiott  ol  ezecntion  or  g^nuinendss.—  The  plaintiff  at  any  time  after  .filing  the  bill  | 
and  npt  later  than  twenty-one  days  after  the  joinder  of  issue,  and  the  defendant  at  any  | 
•tiM»»oi1&er  filing  his  answer  and  not  later  than  twenty-one  days  after  the  joinder  of  issue,  ' 
and  either  party  at  any  time  thereafter  by  leave  of  the  court  or  judge,  may  file  interroga-  j 
tories  in  writing  for  the  discovery  by  the  opposite  party  or  parties  of  facts  and  documentb  ' 
material  to  the  support  or  defense  of  the  cause,  with  a  note  at  the  foot  thereof  stating 
which  of  the  interrogatories  each  of  the  parties  is  required  to  answer.    But  no  party  shall 
file  more  than  one  set  of  interrogatories  to  the  same  party  without  leave  of  the  court  or 
judge. 

if  any  party  to  the  cause  is  a  public  or  private  corporation,  any  opposite  party  may  i 
apply  to  the  court  or  judge  for  an  order  allowing  him  to  file  interrogatories  to  be  answered 
by  any  officer  of  the  corporation,  and  an  order  may  be  made  accordingly  for  the  examina* 
tion  of  such  officer  as  may  appear  to  be  proper  upon  such  interrogatories  as  the  court  or  ; 
judge  shall  think  fit. 

Copies  shall  be  filed  for  the  use  of  the  interrogated  party  and  shall  be  sent  by  the  clerk 
to  the  respective  solicitors  of  record,  or  to  the  last  known  address  of  the  opposite  party 
if  there  be  no  record  solicitor. 

Interrogatories  shall  be  answered,  and  the  answers  filed  in  the  clerk's  office,,  within 
fifteen  days  after  they  have  been'  served,/ udess  the  time  be  enlarged  by  the  court  or  judge. 
Each  interrogatory  shall  be  answered  separately  and  fully  and  the  answers  shall  be  in 
writing,  under  oath^  and  signed  by  the  party  or  corporate  officer  interrogated.  Within  ten 
days  after  the  service  of  interrogatories,  objections  to  them,  or  any  of  them,  may  be  pre 
sented  to  the  court  or  judge,  with  proof  of  notice  of  the  purpose  so  to  do,  and  answers 
ahall  be  deferred  until  the  objections  are  determined,  which  shall  be  at  as  early  a  time  as 
is  practicable;    In  so  far  as  the  objections  are  sustained,  answers  shall  not  be  required. 

The  court  or  judge,  upon  motion  and  reasonable  notice,  may  make  all  such  orders  as 
may  be  appropriate  to  enforce  answers  to  interrogatories  or  to  effect  the  inspection  or  pro- 
duction of  documents  in  the  possession  of  either  party  and  containing  evidence  material'  to* 
the  cause  of  action  or  defense  of  his  adversary.  Any  party  failing  or  refusing  to  comply 
with  such  an  order  shall  be  liable  to  attachment,  and  shall  also  be  liable,  if  a  plaintiff,  to 
have  his  bill  dismissed,  and,  if  a  defendant,  to  have  his  answer  stl^itken  out  and  be  placed 
in  the  same  situation  as  if  he  had  failed  to  answer. 

By  a  demand  served  ten  days  before  the  trial,  either  party  may  call  on  the  other  to 
admit  in  writing  the  execution  or  genuineness  of  any  document,  letter  or  other  writing, 
saving  all  just  exceptions;  and  if  such  admission  be  not  nuide  within  five  days  after  such 
service,  the  costs  of  proving  the  document,  letter  or  writing  shall  be  paid  by  the  party 
refusing  or  neglecting  to  make  such  admission,  unless  at  the  trial  the  court  shall  find  that 
the  refusal  or  neglect  was  reasonable. 

RULE  LIX. —  Reference  to  master — Bxeeptional,  not  usual. —  Save  in  matters  of  account, 
a  reference  to  a  master  shall  be  the  exception,  not  the  rule,  and  shall  be  made  Only  upon 
a  showing  that  some  exceptional  condition  requires  it.    When  such  a  reference  is  made,  tlie 
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party  at  whose  instance  or  fot  whose  benefit  it  is  made  shall  cause  the  order  of  reference 
to  be  presented  to  the  master  for  a  hearing  withiii  t\renty  days  succeeding  the  time  when 
the  reference  was  made,  untess  a  longer  time  be  specially  granted  by  the  court  or  judge; 
if  he  shall  omit  to  do  so.  the  Hdverse  imrty -shall  be  at  Hberty  forthwith  to  cause  proceed- 
ings to  be  had  before  the  master,  at  the  costs  of  the  party  proewring  the  reference. 

^  RULE  LX.-*  Proceedings  before  master.— Upon  every  such  reference,  it  shall  be  the 

duty  of  the  master,  as  soon  as  he  reasonably  can  after  tlie  same  is  brought  before  him, 

^  to  assign  a  time  and  place  for  proceedings  lA  the  same,  and  to  give  due  notice  thereof  to 

each  of  the  parties,  or  their  solicitors;  and  if  either  party  shall  fail  to  appear  at  the  time 
and  place  appointed,  the  master  shall  be  at  liberty  to  proeeed  eto  parte,  or,  In  his  discre- 
tion, to  adjourn  the  examination  and  proceedings  to  a  future  day,  giving  notice  to  the 
Absent  party  or  his  solicitor  of  such  adjournment;  and  it  shall  be  the  doty  of  the  master 
•  to  proceed  with  air  reasonable  diligence  in  every  such  reference,  and  with  the  least  prac- 
ticable delay,  and  either  party  shall  be  at  liberty  to  apply  to  the  <Jourt,  or  a  judge  thereof, 
for  an  order  to  the  master  to  speed  thie  proceedings  and  to  itaake  his  report,  and  to  certify 
to  the  court  or  judge  the  reason  for  any  delay. 

RULE  LZI.-^  Master's  rej^rt— Doaxments  tdeatifiad  but  not  set  fotth.— In  the  reports 
made  by  the  master  to  the  court,  no  part  of  any  state  of  f^fits,  afoount,  chaif^e.  affidavit^ 
deposition,  examination,  or  answer  brought  in  or  used  before  Mn  shall  be  stated  or  re- 
cited. But  such  state  of  facts,  account,  charge,  affidavit,  deposition,  ezaminatioii,  or  answer 
shall  be  identified,  and  referred  to,  so  as  to  inform  the  court  what  state  of 'facts,  account, 
charge,  afTidarit,  deposition,  examination,  or  answer  were  so  brought  In  or  ttsed. 

RULE  LXII.— 'Power  of  master.-^ The  master  shall  regulate  all  the  proceedings  in 
<*very  hearing  before  him,  upon  every  reference;  and  he  shall  have  full  authority  to  examine 
the  parties  in  tlie  cause,  upon  oath,  touching  all  matters  contained  in  the  reference;  and 
also  to  require  the  production  of  all  books,  papers,  writings,  vouchers,  and  other  docu- 
ments api'Hcable  thereto;  and  also  to  examine  on  oath,  viva  voo^  all  witnesses  produced 
by  the  parties  before  him,  or  by  deposition,  according  to  the  acts  of  Congress,  or  otherwise. 
11%  here  provided;  and  also  to  direct  the  mode  in  wbioh  the  matters  requiring  evidence 
sliall  be  proved  before  him;  and  generally  to  do  all  other  acts,  and  direct  all  other  in- 
quiries an<l  proceedings  in  the  matters  before  him,  which  he  may  deem  necessary  and  proper 
to  the  justice  and  merits  thereof  and  the  rights  of  the  parties. 

RULE  LXIII. —  Form  of  accounts  b^ors  nMUter.-^All  parties  accounting  before  a  maater 

shall  bring  in  their  respective  accounts  in  tlie  form  of  debtor  and  creditor;  and  any  of  the 
other  parties  who  shall  t.ot  be  satisfied  with  the  account  so  brought  in  shall  be  at  liberty 
to  examine  the  accounting  party  viv»  voce,  or  upon,  interrogatories,  as  the  miuster  shall 
direct. 

RULE  LXIV.— Former  depositions,  etc.,  may  he  used  before  Inaster. — All  affidavits, 
depositions  and  documents  which  have  been  previously  made,  read,  or  used  In  the  court  upon 
any  proceeding  in  any  c*aus»e  or  matter  may  be  used  before  the  master. 

« 

RULE  LXV. —  Claimants  before  master  examinable  by  him. —  The  master  shall  be  at 
liberty  to  examine  any  creditor  or  other  person  coming  in  to  claim  before  him,  either  upon 
written  interrogatories  or  viva  voce^  or  in  both  modes,  as  the  nature  of  the  case  i««'' 
appoar  to  him  to  require.  The  evidence  upon  such  examinations  shall  be  taken  down  by 
the  master,  or  by  some  other  person  by  hiy  ord^r  and  in  his  presence,  if  either  party  re- 
quins  it,  in  order  that  the  same  may  be  used  by  the  court  if  necessary. 

RULE  LXVI. —  Return  of  master's  report — Exceptions — Hearing. —  The  master,  as  soon 
as  bis  report  is  ready,  shall  return  the  same  into  the  clerk's  olB^  and  the  day  of  the  re- 
turn sliall  bo  entered  by  the  clerk  in  the  Equity  DoiJcet.  The  parties  shall  have  twenty 
days  from  the  time  of  the  filing  of  the  report  to  file  exceptions  thereto,  and  if  no  excep- 
tions are  within  that  period  filed  by  either  party,  the  report  shall -staod  confirraed.  If 
exceptions  are  filed,  they  nliall  stand  for  Iiearinz  before  the  court,  if  then  in  session,  or, 
if  not,  at  tlie  next  sitting  held  thereafter,  by  adjournment  or  otherwise. 
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RULE  XXVII. —  Coats  on  eijceptions  to  master's  roport. —  In  order  to  prevent  exceptions 
to  reports  from  heing  filed  for  frivoloiu  cauBea,  or  for  mere  delay,  the  party  whose  ex^ 
ceptions  are  overruled  shall,  for  every  exception  overruled,  pay  five  dollars  costs  to  the 
other  paxty,  and  for  every  exception  allowed  shall  b^  eatitki^to  the  same  fosts. 

RULE  LXVUI.-— AppoUttmAiit  and  compensation  of  naatera.— The  district  courts  may 
appoint  standing  master*  in  chancery  in  their  respective  districts  (a  majority  of  all  the 
judges  thereof  concurring  in  the  appointment),  and  they  may  also  appoint  a,  master 
pro  hoc  vice  in  any  particular  ease.  The  compensation  to  be  allowed  to  every  master  shall 
be  fixed  by  the  district  court,  in  its  discretion,  having  regard  to  all  the  circumstances 
thereof »  and  the  oompensaiion  lihM  h^  charged  upon  and  borne  by  such  of  ^je  parties .  in 
the  cause  aa  the  c»urt  shaU  direct.  -  The  master  shall  not  retain  hia  report  as  security 
for  his  coBKpeMMtion}  but  vhan  the  compensation  is  allowad  by.  tha  courts  he  shall  be 
entitled  to. an  attachment  lor  the  amount  against  the  party  whio  is  ordered  to  pay  the 
aame,  if ^  upon  notioe  thereof,  he  does  not  pay  it  within  the  time  prescribed  by  the  court. 


RULE  LXIZ/*-  Petition  lor  xaheaiing.r—  Every  petition  for  a  rehearing  shall  contain 
the  special  matter  ot  cause  ;on.  which  audi:  reheaemg  is  applied  for,  shall  b§  signed  by 
counsel,  and  the  facts  therein  stated,  if  not  apparent  on  the  record,  shall  be  verified  by  the 
oath  of  the  party  or  by  some 'other  person /  Ko  rehearing  shall  her  granted  after  the  term 
at  "which  the  Anal  decree  of  the  court  shall  have  been  entered  and  recorded,  if  an  appeal 
Bee  to  the  Oireuit  Ceort  of  Appeals  or  the  SupreuM  Ckmrt^  But  if  no  appeal  lies,  the 
petition  may  be  admitted  at  any  time  before  the  end. of  the  next  term  of  t>he.coitrty  in  the 
discretion  of  the  CDutt: 


EULB  LJLX.<^Sttit»  by: or  against  incompefteBts.-«-:Gnardiana:(Hi  litem,  .U»  defend  a  suit 
may  be  appointed  by  the  conit^  or  by  any  judge  thereosf,  foir  infanta,  or  other  persons  who 
are  under  gaardianship,  or  otherwise  incapable  of  suing  foniihemselvea*  All  iaiants  and 
other  persOnaao  incapable  may  aue  by  their-guardiiuiSy.if  anis^  ^r.bytheAr  pmoihmfi^  ami/ 
snbjeet,  howler,  to  such  orders  as  the  court  or t  judge  may.  4ireet . loir  the  protection  of 
infahts: and  other  persona.  ' 

RUtrE  LXXI.^^ Form  of  decree.— -In  drawing  np  decrees  and  orders,.  Aeithev  the  biU,  nor 
an8werSi,''nor  othier  pleadings,  noft  any  part  thereof^  nor*  the  report [ of  aby' master,  nor  any 
othef  prior  proceeding,  shall  be  reeited  or-  stated  in  the  idecree  or -order;  but.  tha  deoree 
and  order  shall  begin,  in  subetanee,  as  follows:  "This  oame  oame  on  to  be  heard  <or  to- 
be  further  heard,  as  the  case  may  be)  at  this  term,  and  waeavgued  by. counsel;  and  there- 
upon, consideration^tbereof,  it  was  ordered,  adjudged  and  decreed  as  fodlows,.  via.:  "-  >  (Here 
insert  the  decree  or  order.)  .        .         .• 

RULE  LXXIl-^Cofx^ectlon  of  derical  ndstakas  in  ordera  and  decrees^*— derical  mistakea 
in  decrees  or  decretal  orders,  or  errors  arising  from  any  accidental  slip  or  omission,  at  any 
time  brfof^'tfee!  clo6e  of  the  ttthii  at  w»ieh  fiflal  deeree  is  rttider^,'  be  eUniected  by  order 
of  the  court  or  a  judg^  thereof,  npon  petttiou;  without  the  fom  dr  eitpense-  of  m  rehearing. 

RULE  tXXIir.^Pteliminai^  iajiittdtiens' and  tempvraiy  reatnraining'ordarsr^No  pre* 
llniinary  injunction  shtill  be  granted  without  notice  to  the  opposite*  party.  Nor  riiall  any 
temporary  restiufn^ng  d^der  be  granted  without  ttdtice'to-the  opposite  party,  unless  it 
ahall  clearly  appear  from*  specific  facts,  shown  by  affidavrt  -or  hy  the ''verified  b^l,  that 
immediate  and  irreparable  loss  or  damage  will  result  to  the  applicant  before  the  matter 
can  be  heard  on  notice.  In  case  a  tem^oriry  vestrah^in^  ^rdef- shall,  be  granted  without 
notice,  in  the  contingency  sr^ecifled,  the  matter  ehaH  be  miule'retiimabte  at  the  earliest' 
possible  time,  and  in  no  event  later  than  ten  days  from  tlie 'date  of ;  the 'X>rder,  and  shall 
take  precedence  of  all  matters,  except  older  matters  of  the'same  character.  When  the  matter 
comes  up  for  hearing'  the  party  wltd  obtained  tlie  temp^orfity  reitf aiMng- ordieir  ahallJ^jro- 
ct*ed  with  his  application  for  a  preliminary  injunction,  arid  ii  he  does  not 'do  ao  the  oourt 
shall  dissolve  his  temporary  feiirt  raining  order.  Upon  two  days  nntticeto  the  pavty  obtain- 
ing such  temporary  restraining  order,  the  opposite  party  lAay  appear  and  move  dissolution 
or  modification  of  the  order,  and  in  that  event  the  court  or  judg^  -shall  proceed  to  hear 
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and  determine  the  motion  as  expeditiously  as  the  ends  of  justice  may  require.    Ererr 
temporary   restraining  order  shall  be  forthwith  filed  in  the  clerk's   office. 

RULE  LXXIV. —  Injunction  pending  appeal. —  When  an  appeal  from  a  flnal  decree,  ia 
an  equity  suit,  granting  or  dissolving  an  injunction,  is  allowed  by  a  justice  or  a  judge 
who  took  part  in  the  decision  of  the  cause,  he  may,  in  his  discretion,  at  the  time  of  suca 
allowance,  make  an  order  suspending,  modifying  or  restoring  the  injunction  during  the 
pendency  of  the  appeal,  upon  such  terms,  as  to  bond  or  otherwise,  aa  he  may  consider 
proper  for  the  security  of  the  rights  of  the  opposite  party, 

RULE  LXXV. —  Record  on  appeal — Reduction  and  preparation.— *  In  case  of  appeal: 

(a)  It  shall  be  the  duty  of  the  appellant  or  his  solicitor  to  file  with  the  clerk  of  the 
court  from  which  the  appeal  is  prosecuted,  together  witii  proof  or  acknowlcdginent  of 
servce  of  a  copy  on  the  appellee  or  his  solicitor,  a  praecipe  which  ahall  indicate  the 
portions  of  the  record  to  be  incorporated  into  the  transcript  on  such  appeal.  Should  the 
appellee  or  his  solicitor  desire  additional  portions  of  the  record  incorporated  into  the 
transcript,  he  shall  file  with  the  clerk  of  the  court  his  praeoipe  also  within  ten  days 
thereafter,  unless  the  time  shall  be  enlarged  by  the  court  or  a  judge  thereof,  indicating 
such  additional  portions  of  the  record  desired  by  him. 

(6)   The  evidence  to  be  included  in  the  record  shall  not  be  set  forth  in  full,  but  sbuJI 
be  stated  in  simple  and  condensed  form,  all  parts  not  essential  to  the  decision  of  the 
questions   presented  by  the  appeal  being  omitted   and  the   testimony  of  witn^^saes  oeiiig 
stated  only  in  narrative  form,  save  that  if  either  party  desires  it,  and  the  court  or  judge 
so  directs,  any  part  of  the  testimony  shall  be  reproduced  in  the  exact  words  of  the  witoeas. 
The  duty  of  so  condensing  and  stating  the  evidence  shall  rest  primarily  on  the  appellant, 
who  shall  prepare  his  statement  thereof  and  lodge  the  same  at  the  c^rk'a  office  for  the 
examination  of  the  other  parties  at  or  before  the  time  of  filing  his-  praecipe  under  para- 
graph a  of  this  rule.    He  shall  also  notify  the  other  parties  or  their  sol ici tors  of  8ucli 
lodgment  and  shall  name  a  time  and  place  when  he  will  ask  the  court  or  judge  to  appr-.ve 
tlK  statement,  the  time  so  named  to  be  at  least  ten  days  after  such  notice.     At  the  expira- 
tion of  the  time  named  or  such  further  time  as  the  court  or  judge  may  allow,  the  state- 
ment, together  with  any  objections  made  or  amendments  proposed  by  any  party,  shall  be 
presented  to  the  court  or  the  judge,  and  if  tne  statement  be  true,  oomplete  and  property 
prepare' d,  it  shall  Im  appi*oved  by  the  court  or  judge,  and  if  it  be  not  true,  complete  or 
properly  prepared,  it  shall  be  made  so  under  the  direction  of  the  court  or  judge  and  sliall 
then  be  approved.     When  approved,  it  shall  be  filed  in  the  clerk's  office  and  become  a  part 
of  the  record  for  the  purposes -of  the  appeal. 

{e)  If  any  difference  arises  between  the  parties  concerning  directions  as  to  the  general 
contents  of  the  record  to  be  prepared  on  the  appeal,  such  difference  shall  be  submitted  to 
thfi  court  or  judge  in  conformity  with  the  provisions  of  paragraph  b  of  this  rule  and  shall 
be  covered  by  the  directions  which  the  court  or  judge  may  give  on  >he  subject. 

■ 

RULE  LXXVI.  Record  on  appeal— Reduction  and  preparation— Coata— Correction  of  omis- 
sions.—  In  preparing  the  transcript  on  an  appeal,  especial  care  shall  be  taken  to  avoid  the 
inclusion  of  more  than  one  copy  of  the  same  paper  and  to  exclude  the  formal  and  imma- 
terial parts  of  all  exhibtta,  docuro«Bts  and  .other  papers  included  therein  |  and  for  anj 
infraction  of  this  or  any  kindred  rule  the  appellate  court  may  withhold  or  impose  costs 
as  the  oircTunstanoea  of  the  case  and  the  discouragement  of  like  infractions  in  the  future 
may  require.  Oosts  for  such  an  Infraction  may  be  imposed  upon  offending  solicitors  u 
well  as  parties. 

If,  in  the  transcript,  anything  material  to  either  party  be  omitted  by  accident  or  error, 
the  appellate  court,  on  a  proper  suggestion  or  its  own  motion,  may  direct  th&t  the  amission 
be  corrected  by  a  supplemental  transcript. 

RULE  LXXVII.«-Record  on  appeal— Agreed  statement.—  When  the  questions  presented 
by  an  appeal  can  be  determined  by  the  appellate  court  without  an  examination  of  all  the 
pleadings  and  evidence,  the  parties,  with  the  approval  of  the  district  court  or  the  judge 
thereof,  may  pjrepare  and  sign  a  statement  of  the  case  showing  bow  the  questions  arose 
and  were  decided  in  the  district  court  and  setting  forth  so  much  only  of  the  facts  alleged 
p"d  nrove<l.  or  RO«ght  to  be  proved,  as  is  essential  to  a  decision  of  such  questions  bT 
t'^e  anrellate  court.     Such  8tatem<=nt  when  tiled  in  the  office  of  the  clerk  of  the  district 
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court,  shall  be  treated  as  Bup^seding,  for  the  purposes  ol  the  appeal,  all  parts  of  the 
record  other  than  the  decree  from  which  the  appeal  is  takei^  and,  together  with  such 
decree,  shall  be  copied  and  certified  to  the  appellate  court  as  the  record  on  appeal. 

SULB  LZXyiII.^Affirmation  in  lieit  of  oatli.-*  Whenever  under  these  rules  an  oath 
is  or  may  be  required  to  be  taken,  the  party  may,  if  conscientiously  scrupulous  of  taking 
an  oath,  in  lieu  thereof  make  solemn  affirmation  to  the  truth  of  the  facts  stated  by  him. 

RULE  LXXIX.— Additienai  xnles  by  district  court.— With  the  concurrence  of  a  ma- 
jority of  the  circuit  judges  for  the  circuit,  the  district  courts  may  make  any  other  and 
further  rules  and  regulations  for  the  practice,  proceedings  and  process,,  mesne  and  final, 
in  their  respective  districts,  not  inoonsistent  with  the  rules  hereby  presoribed,  and  from 
time  to  time  alter  and  amend  the  same. 

RULE  LXZX.— ComptttatiMi  of  time--SimdAys  and  hoUdajrs.— When  the  time  pre 
scribed  by  these  rules  for  doing  any  act  expires  on  a  Sunday  or  legal  holiday,  such  time 
shall  extend  to  and  include  the  next  succeeding  day  that  is  not  a  Sunday  or  legal  holiday. 

RULE  LZXXI. —  These  rules  effective  February  1,  1918— Old  rules  abrogated.— These 
rules  shall  be  in  force  on  and  after  February  1,  1913,  and  shall  govern  all  proceedings 
in  cases  then  pending  or  thereafter  brought^  save  that  where  in  any  then  pending  cause 
an  order  has  been  n&ade  or  act  done^  which  cannot  be  changed  without  doing  substantial 
injustice,  the  court  may  give  effect  to  such  order  or  act  to  the  extent  necessary  to  avoid 
any  such  injustice. 

All  rules  theretofore  prescribed  by  the  Supreme  Court,  regulating  the  practice  in  suits 
in  equity,  shall  be  abrogated  when  iheee  itdes  take  effect. 
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Hie  figures  refer  to  the  numbers  of  <te  rttles». 


defenses  fonaerly  presentable  by,  to  be 
iDAde  in  answer,  29. 

Abaenoe. 

of  persons  wbo  would  be  proper  partial, 
39. 

Account. 

matters  of,  reference  to- master,  59. 
to  be  Identified  but  not  stated  in  mas- 
ter's report,  61. 
forms  of,  before  master,  63. 

Action  at  Law. 

erroneously    begun   aa  suit   in   equity 

transter,  22. 
joinder  of,  causes  of,  26. 
to  be  proaeciited  in  name  of  real  party 

in  interest,  37. 

Additional  Rules. 

by  district  courts  79. 

Administrator, 
as  party,  37. 

Admissibility. 

of  evidence  offered  to  be  passed  on  by 
court,  46. 

Admission  of  Execution,  etc 
of  documents,  etc.,  58. 

Advancement  of  Canses. 

notice  of  interlocutory  orders,  etc.,  6. 

Affidavit. 

plaintiff's,  of  noncompliance  with  de- 
cree, attachment  to  issue,  8. 

to  be  made  of  serrioe  of  process  by  per- 
son appointed  therefor,  15. 

of  expert  witnesses  in  patent  and  trade- 
mark cases,  provisions  as  to,  48. 

required  on  application  for  continuance, 
67. 


Affidavit --•  (Oo«^i4e4l)«    .   . 

to  be  identified  but  not  stated  in  mas- 
ter's report,  61. 

prerrkmsly  usedia.cp^rt^  etc.,  may  be 
used  tfifofe  master,  64. 

on  application  for  preliminary  injunc- 
tion, 73. 

Affirmation. 

in  lieu  of  oath,  78. 

Agreed  Statement. 

record  on  appeal,  77. 

AltematlTe  Defenses. 

may  be  stated  m  answer,  30. 

Asnaaded  bin. 

answer  to^  32. 

Amendments, 
generally,  19. 

permitted  of  any  process,  pleading,  rec- 
ord, etc.,  19. 
of  bill  as  of  course,  28. 

not  after  defendant's  pleading  filed, 

except,  etc.,  28. 
on  suggestion  of  defect  of  parties, 
43.  - 
of  pleadings  on  substitution  of  parties, 
45. 

Answer. 

subpoena,  proper  process  to  compel^  7. 

tinw  for,  12.    ^ 

to  be  filed  within  time  named  in  mAh 
poena,  16. 

enlarging  time    for  filing,  17. 

when  to  be  filed,  on  motion  set  aside 
decree  pro  oonfeaso,  17. 

exceptions  to,  for  scandal  and  imperti- 
nence, shall  not  obtain^  2i. 

defenses  to  be  presented  in,  29.    , 

to  be  filed  if  motion  to  dismiss  denied, 
29. 

if  not  filed,  decree  pro  confesao  entered, 
29. 
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The  figures  refer  to  the 

Answer  —  ( Continued ) . 

defenses  formerly  preaentablc  by  pteft  »» 
bar  or  abatement,  to  be  made  in,  "20. 
what  to  contain,.  30. 
amendment  of,  by  leave,  on  rearonaWe 

notice,  30. 
to  omit  statement  of  evidence,  30. 
to  avoid  general  denial  of  avermente  of 

bill,  30. 
to  specifically  admit,  or  deny,  or  explain 

facts  upon  which  plaintiff  relies,  80. 
contents,  counter-claiin,  30» 
to  state  counter-claims,  30. 
may  state  defenses  4n  aKernattv«s,  80. 
cause  at  issue  on  filing  of,  nnlflss,  etc, 

31. 
to  amended  bill,  32. 
new   or    supplemental,   to  be  filed  to 

amended  bill,  32. 
exceptions  for  insufficiency  of,  abolished, 

33. 

if  insuflBcient  may  be  amended  or  matter 
stricken  out,  33. 

when  defect  of  parties  suggested,  pro- 
ceedings on,  43. 

may  be  stricken  out  for  .failure  to  an- 
swer interrogatories  or  produce  docu- 
ments, 58. 

to  be  identified  but  not  stated  in  mas- 
ter's report,  61. 

Appeal. 

injunction  pending,  74. 

record  on,  differences  as  to,  75. 

reduction  and  preparation,  76. 

costs  —  correction  of  omissions,  76. 

agreed  statement,  77. 

Appearance. 

filed  with  clerk  to  be  noted  in  equity 

docket,  3. 
subpoena  proper  process  to*  compel,  7. 

Appellant.  ,  , 

to  notify  opposing  party  or  solicitors, 

etc.,  75. 
to   file   praecipe  indicating  portion   of 

record  on  appeal,  75. 
to  condense  evidence,  etc.,  75. 

Appellate  Covrt. 

not  to  reverse  decree  unless,  46. 
court  may  direct  further  steps  as  justice 
may  require,  46. 

Appellee.  .      i 

to   file    praecipe    indicating   additional 
portion  -of  record  on  appeal,  75. 


numbers  of  the  rules. 

Appotatment. 

and  tes  jof  atenograohers,  50. 


com 


writ  of,  when  to  issue,  7. 

on  refusal  to  obey  decree  for  delivery  of 

possession,  9. 
provisions  as  to,  7. 

Attachment. 

for  noneomi^ianee  with  decree,  8. 
not  to  be  discharged  unkas  npon  fall 

compliance  with  decree,  eie.,  '8. 
mav  issue  for  failnre  to  *iwwer  inter- 
rogatories  or  prodnoe  doeanient||»  88« 

of  witnesses  before  eonunissioner,  mas- 
ter, or  examiner,  52. 

Av^nnenta  f  f  BilL 

:  if  .npt^:ikni«d,  deemed  oonleased,  except, 


etc.,  30. 


B. 


Bttl. 


subpcena  proper  mesne  process  f  o  compel 
appearance  and  answer  to,  7. 

wh€n  filed,  elerk  to  issue  subpoena,  12. 

may  be  taken  pro  confess  If  answer  not 
filed,  etc.,  12. 

exceptions  to,  for  scandal  and  imperti- 
nence, shall  not  obtain,  21. 

to  be  signed  by  solicitors,  24. 

of  complaint,  contents,  26. 

stockholder's,  27. 

stockholder's,  what  to  contain,  27. 

amendment  of,  as  of  course,  28. 

amended,  answer  to,  32. 

supplemental,  what  necessary  in.  35. 

of  revivor  and  supplemental  bills,  what 
necessary  in,  35. 

may  be  dismissed  for  failure  to  answer 
interrogatories  or  produce  documents, 
68. 

verification  of,  on  application  for  pre- 
liminary injunction,  etc.,  73. 

Bond. 

on. order  suspending,   etc.,   injunotioft 

pending  appeal^  74. 

Books. 

clerk  to  keep  equity  docket,  order  book, 

equity  Journal,  3. 
papers,  etc..  production  oi,  required  b7 

master,  62. 
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Tlie'flgura  reier  to  the 

'■^*  • 
Calendar. 

trial,  caae  goee  on,  wlien,  66. 

Cause. 

speeding,  provision  as  to,  on  motion  set 
aside  decree  pro  oonfesso,  17« 

Cansea. 

advaiicement,  conduct  and  hearing  of, 
notice  of  interlocutorjr  orders  lor,  6. 

of  action,  joinder  of,  26. 

frivolous,  imposition  of  costs  on  excep- 
tions to  master's  report,  67. 

Certificate. 

signature  of  solicitor  to  pleading  to  he 
considered,  24. 

Chambers. 

awarding  process,  commissions,  orders, 
rules,  etc.,  by  judge  at,  1. 

Charge. 

to  be  identified  but  not  stated  in  mas- 
ter's report,  61. 

Circuit  Court  of  Appeals. 

if  appeal  lies  to,  rehearing  not  granted 
after  term,  69. 

Circuit  Judge. 

may  dispense  with  motion  day  if  public 
interest  permits,  6.  ^ 

::itize]»ship. 

name  and  residence  of  each  party  to  be 
stated  in  biU,  25. 

Claim. 

further  and  better  statement  of  nature 
of,  may  be  ordered,  20. 

CUdmanta. 

before  master,  examinable  by  him,  65. 

Class. 

represestatives  of,  may  sue  or  defend, 
38. 

Clerical. 

mistakes  in  orders  and  decrees,  correc- 
tion of,  72. 

Clerk. 

duties  of,  2. 

to  keep  equity  docket,  3. 

order  book,  3. 

equity  journal,  3. 
motions  grantable  of  course  by,  6« 


numbera  of  the  rales. 

Clerk  —  ( Continued ) . 

to  grant  as  of  course,  motions  and  ap- 
plications not  requring  order  of  court 
or  judge,  5. 
to  issue  writ  of  assistance  on  refusal  to 
obey  decree  for  delivery  of  possession, 
9. 
to  issue  subpcena  when  bill  filed,  and  not 

before,  12. 
of  courts  verification  of  pleadings  before, 

36. 
to  send  copies  of  interrogatories  to  so- 
licitors of  record,  58. 
office  of,  awarding  of  process,  commis- 
sions,  orders,    rules,   etc.,   by   judge 
at,  1. 
when  open,  2. 

master  to  return  report  into,  66. 
temporary  restraining  orders  to  be 

filed  in,  73. 
statement  as  to  appeal  to  be  filed 
in,  75. 

Commissioner. 

attendance  of  witnesses  before,  52. 

Commissions. 

award  of,  by  judge  at  chambers,  etc.,  I. 
Compenaatloii. 

and  appointment  of  masters,  68. 

of  master  to  be  fixed  by  cOurt,  68. 

Competency,  etc. 

of  questions  asked  before  examiner  not 
io  be  decided  by  himj  ^1. 

Computation  of  Time. 

Sundays  and  holidays,  80. 

Conduct  of  Causes. 

notice  of  interlocutory  orders  for,  6. 

Contempt. 

for  noncompliance  with  mandatory  or- 
der, etc.,  8. 

Continuances. 

provisions  as  to,  67. 

Copy. 

of  praecipe  indicating  portions  of  record 

on  appeal,  75. 
service  of,  indicating,  etc.,  75. 

Corporate  OfiScer. 

to  sign  interrogatories  under  oath,  58. 
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Tke  figurtt  refer  to  the  nmabere  of  the  rvles. 

Court —  iConUnued). 


Corporation. 

when  interrogatories  to  be  anawered  by 

officer  of,  68. 
stockholder's  bill  against,  27. 

Correction. 

of  clerical  mistakes  in  orders  and  de- 
crees, 72. 
omissions  in  transcript  on  appeal^  76. 

Coats. 

payment  of,  and  full  compliance  with 
decree  before  a  discharge  of  attacb- 
mei^t,  8. 
of  plaintiff  to  be  paid  before  court  will 
set  aside  decree  pro  confessOj  etc.,  17. 
terms  as  to,  when  further  and  partio- 
ular  statement  in  pleading  required, 
20. 
to  nominal  parties,  40. 
stenographer's  fees  to  be  taxed  as,  60. 
of  incompetent,   otc,  depositions  to  be 

dealt  with  bv  court,  61. 
on  continuances,  provisions  as  to,  57. 
proving  execution  or  genuineness  of 

dooumont,  etc..  58. 
reference  to  master,  59. 
exception  to  master's  report,  67. 
may  be  imposed  upon  offending  solicit- 
ors, 76. 
imposition .  of,  for  infraotion  of  rule  as 
to  record  on  appeal,  76. 

Counsel. 

signature  of^  24. 

to  g^vo  notice  of  taking  testimony  before 

examiner,  etc.,  63* 
consent  of,  to.  continuances,  provisions 

as  to,  57. 
to  sign  petition  for  rehearing,  GO. 

Counter-claim. 

to  be  stated  in  answer,  30. 
to  be  replied  to,  81. 

in  default  of  reply  to,  deeree  pro  eon- 
fesfio  entered,  31. 

Court. 

on  motion  or  own  initiative,  may  order 

redundant,  impertinent  or  scandalous 

matter  stricken  out,  21. 
testimony   usually   to  be   taken   in,   at 

trial.  40. 
to  deal  with  costs  of  incompetent,  etc., 

dPf)OBition8,  51. 
contempt  of,  by  witness  n?f using  to  ap- 


pear before  commissioner,  mAster  or 

examiner,  62. 
may  appoint  standing  masters  in  chan- 

oory,  03 
provisions  as  to  approval  by,  of  appel- 
lant's statement,  etc.,  on  appeal,  76. 
district^  additional  rules  by,  79. 
CtMUtor.  f*  ' 

making  claim  before  master  exaanxuMB 
by  hin,  65* 

Crow-bUl. 

oounterclaim  to  bo  stated  in  aiiiwer, 
and  not  by,  SO. 

CroM-ezamlnatioa. 

of  expert  witnesses  in  patent  and  trade- 
mark cases,  48. 

witness  where  no  notice  of  deposition 
given,  54. 

Damage. 

averments  in  bill  as  to,  30. 
to  be  shown  on  appKeatlon  for  prelim- 
inary injunction,  73. 

Death  of  Party. 

revivor,  45. 

Decrees. 

of  court  to  be  entered  in  equity  jour- 
nal, 3. 

process  to  issue  to  compel  obedSence 
to.  7. 

compelling  obedience  to,  writ  of  seques- 
tration, 8. 

discharge  of  attachment  upon  compli- 
ance with,  8. 

for  specific  performance,  proviflion  an 
to,  8. 

for  performance  of  specific  act,  attach- 
ment when,  8. 

solely  for  payment  of  money,  writ  of 
execution  on,  8. 

final,  enforcement,  8. 

for  delivery  of  possession,  writ  of  as- 
sistance on  refusal  to  obey,  9. 

for  deficiency  in  foreclosures,  etc,  1#. 

pro  confcsao  on  default  in  answer,  16. 
when  may  be  set  aside,  17. 
to  be  followed  by  final  decree,  17. 

final,  follf»winp  d<HTee  pro  coti/esso,  17. 

pro  confeeso  entered,  if  answer  not  filed, 
etc.,  29. 
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Decrees  —  ( Continued ) . 

in    default    of    reply    to   counter- 
claim, 31. 
not    to    be    reversed    unless    material 

prejudice  would  result,  46. 
form  of,  71. 

flhall  not  recite  pleadings,  71. 
correction  of  clerical  mistakes  in,   72. 
Anal,     appeals     from     an     injunction 

suit,  74. 
to  be  sont  up  with  agreed  statement  on 
appeal,  77. 

Deeds,  etc. 

decree   for   delivering  up,  attachment 

in,  8. 

Default. 

to  answer  bill  taken  pro  oonfesao,  16. 
of   reply   to   counter-cla^im,  decree  pro 

canfesso,  31. 
in  answer  to  amended  bill,  proceedings 

on,  32. 

Defect. 

court  to  disregard  in  proceedings  not 

affecting  substantial  rights,  19. 
of   parties   resisting   objection,   43. 
tardy  objection  to,  44. 

Defendant. 

subpoena  proper  process  to  compel  ap- 
pearance and  answer  of,  7. 

if  not  found,  writ  of  sequestration 
.  propter  proeejsft  to  issue,  etc.,  7. 

to  take  notice  of  certain  decrees,  8. 

required  to  file  answer  on  or  before 
30th  dav  after  service  of  sub- 
poena,  12. 

service  of  subpoena  to  be  upon^  13. 

to  answer  within  time  named  in  sub- 
poena, 16. 

person  refusinf»  to  join  as  plaintiff  or 
defendant  raav  be  made  defend- 
ant,  37. 

time  within  which  to  take  deposition 
for,  47. 

Defense. 

further  and  better  statement  of  nature 
of,  may  be  ordered,  20. 

how  presentiBd,  29. 

what  to  be  heard  separately  and  dis- 
posed of  before  trial,  etc.,  39. 

testing  sufficiency  of,  33. 

Deficiency  in  Foreclosures,  etc. 
decree  for,  10. 


Delay. 

signature  of  solicitor  to  pleadings  cer- 
tificate that  pleadings  not  interposed 
for,  24. 

master  to  certify  reason  for  any  to 
court,  60. 

imposition  of  costs  for,  on  exceptions 
to  master's  report,  67. 

Delivery  of  possession. 

writ  of  assistance  to  enforce,  7. 

Demands. 

joint  and  several,  42. 

Demurrers. 

abolished,  29. 

Depoeltiona. 

to  be  taken  in  exceptional  inetanees,  47. 

time  within  which  to  be  taken,  47. 

taken  before  examiners,  etc.,  49. 

expense  of  taking  to  be  advanciHl  by 
party  calling  witnesses,  50. 

court  to  deal  with  costs  of  ineonipct- 
ent.  etc.,  51. 

under  R.  R.  863,  865,  866.  867— cross- 
examination,  54. 

deemed  published  when  filed,  55. 

on  expiration  of  time  for,  case  goes 
on  trial  calendar.  56. 

to  be  identified  but  not  set  fortli  in 
master's  report,  61. 

mav  be  taken  bv  mavster,  62. 

etc..  former  uirty  be  used  before  mas- 
ter. 64. 

previously  used  in  court  may  be  used 
before  master,  64. 

Differences. 

concerning  directions  as  to  contents  of 
record  on  appeal,  provisions  as  to,  73. 

DisabiUty. 

of  any  party  to  be  stated  in  bill,  25. 

Discovery. 

interrogatories  for,  when  to  be  filed,  58. 

Dismiss. 

motion  to,  setting  down  for  hear- 
ing, 39. 

Dismissal  of  Causes  Continued, 
if  not  reinstated,  57. 
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The  figures  refer  to  the 

District  Courts. 

always  open  for  certain  purposes,  1. 
to  establish  time  and  places  when  mo- 
tions  may   be   made    and    disposed 
of,  6. 
additional  rules  by,  79. 

District  Judge. 

may  make,  direct  and  award  process, 
commissions,  orders,  rules,  etc.,  1. 

Docttmentfi. 

inspection  and  production  of,  58. 

court  may  enforce  inspection  and  pro- 
duction of,  58. 

interrogatories  for  discovery  of,  when 
to  be  filed,  58. 

Documents. 

execution   or  genuineness  of,  call  for 

admission  of,  58. 
identified  but  not  set  ^orth  in  master's 

report,  61. 
production  of,  required  by  master,  62. 
previously  used  in  court  may  be  used 

be/ore  master,  64. 

Dwelling-house. 

service  of  subpoena  by  leaving  copy 
at,  13. 

E. 
Equity  Docket. 

clerk  to  keep,  3. 
index  of,  3. 
noting  of  order  in,  not  notice,  4. 
day  of  return  of  master's  report  to  be 
entered  in,  66. 

Equity  Journal. 

clerk  to  keep,  3. 
index  of,  8. 

Equity: 

suit  in,  action  at  law  erroneously  be- 
gun as — transfer,  22. 

matters  ordinarily  determinable 
at  law  when  arising  in,  to  be  dis- 
posed of  therein,  23. 

Error. 

or  defect  in  proceedings,  court  to  dis- 
regard when  not  affecting  substan- 
tial rights,  19. 

Evidence. 

mere  statement  of,  to  be  omitted  from 
ill,  25. 


numbers  of  the  rules. 

Evidence  —  ( ConUnued) . 

admissibility  of,  to  be  passed  on  by 

court,  46. 
offered      and     excluded,      proceedings 

on,  46. 
aflidavits  of  expert  witnesses  in  patent 

and  trade-nuurk  cases,   when  not  to 

be  used  ae,  46. 
taken  before  examiners  to  be  returned 

to  court,  49. 
taken  before  examiners,  provisions  as 

to,  51. 
objections  to,  taken  before  examiner, 

etc.,  51. 
court  or  judge  may  enforce  answers  to 

interrogatories     and     production     of 

documents  containing,  58. 
master   may   direct    mode   of    proving 

matters  before  him,  62. 
before    master   on   examination   to   be 

taken  down,  65. 
how  to  be  stated  in  record,  75 
Ez  Parte. 

cause  to  be  proceeded  with  after  de- 
cree pro  confessOy  16. 

Examination. 

to  be  identified  but  not  stated  in  mas- 
ter's report,  61. 

Examiners. 

evidence  taken  before,  to  be  returned 
to  court,  49. 

provisions  as  to,  51. 

not  to  decide  on  competency,  material- 
ity or  relevancy  of  questions,  51. 

attendance  of  witnesses  before,  52. 

notice    of    taking    testimony    before, 
etc.,  53. 

cross-examination  of  witness  before,  54.« 

Exceptions. 

for     insufiicioncy     of     answer     abol- 
ished, 33. 
to  evidence  offered  and  excluded,  pro* 

visions  as  to,  46. 
to  master's  report,  66. 
costs  on,  67. 

Execution. 

■ 

writ  of,  provisions  as  to,  8. 

admission  of,  of  documents,  etc.,  58.    ' 

Executor. 

as  party,  37. 
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The  figures  refer  to  the  numbers  of  the  rules. 


Szpert  Witnesses. 

tedtimony  of,  in  patent  and  trade- 
mark cases,  48. 

P. 
Facts. 

ultimate  statement  of,  upon  which  re- 
lief asked^  to  be  stated  in  bill,  25. 
insufficiency  of,  as  defense,  how  pre- 
sented, 29. 
material,    may   be   alleged   in   supple- 
mental pleading,  84. 
not  to  be  stated  in  master's  report,  61. 

x^ees. 

of  stenographer,  50. 

File  Number. 

each  suit  and  all  papers,  prooess,  etc., 
to  be  marked  with,  and  noted  on 
equity  docket,  3. 

Filing. 

of  deposition  deemed  publication,  65. 

Final  Heating. 

points  of  law  may  be  disposed  of  be- 
fore, 29. 

Final  Process. 

issue  and  return  of,  1. 
to    be    served    by    marshal,    deputy, 
etc.,  16. 

Foreclosure  of  Mortgages,  etc. 
decree  for  balance  due,  10. 

Form. 

of  accounts  before  master,  63. 
decree,  71. 

Former  Depositions,  etc 

may  be  used  before  master,  64. 

Forms. 

•   technical,  of  pleadings  abrogated,  18. 
alternative — sprayer   for   specific   relief 
may  be  in,  25. 

a. 

Genuineness. 

of  documents,  admission  of,  etc.,  68. 

Gnardian. 

as  party,  37. 
may  sue  for  infants,  70. 
ad  Uiem,  may  be  appointed  by  court  or 
judge,  eto.,  70. 


H. 
Hearing  on  Merits. 

making  and  directing  interlocutory  mo- 
tions, orders,  rules,  etc.,  preparatory 
to,  1. 

of  «.uu£>e8,  notice  of  interlocutory  or- 
ders for,  6. 

final,  points  of  law  may  be  disposed 
of  before,  29. 

on  exceptions  to  report  of  master,  66. 

Heir. 

as  party  to  suits  to  execute  trusts  of 
will,  41. 
Holidaya. 

legal,  clerk's  oflice  not  open,  2. 
computation  of  time,  80. 

I. 
Impertinence. 

scandal,  exceptions  to  bills,  anSlMie. 
etc.,  for.  fihall  not  obtain,  21. 

Incompetents. 

f«uits  by  or  against,  70. 

Indices. 

of  equity  docket,  order  book  and 
eqnity  journal,  clerk  to  keep,  3. 

Infants. 

nothing  to  be  taken  against  as  eon- 

fessed.  30. 
nominal  parties  in  suits  not  against,  40. 
may  sue  by  guardian  or  by  prochHv 

anUj  70. 
guardians  ad  litem  may  be  appointed 

to  defend  suits  against,  70. 

Injunction. 

for  specific  performance,  provision  as 

to,  8. 
preliminary,  and  temporary  restraining 

orders,  73. 
pending  appeal,  74. 

Insufficiency  of  Fact. 

defense  of,  how  presented,  29. 

Interlocutory. 

motions,  orders,  ruleai,  etc.,  nwking  and 
directing,  1. 

Interrogatories. 

written,  practice  as  to,  to  be  followed 
in  case  of  refusal  of  witness  before 
master,  examiner,  etc.,  52. 

when  to  be  filed,  58. 
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The  figures  refer  to  the 

lo  terrogatories  —  ( Con  Hnued ) . 

when  to  be  answered,  etc.^  58. 

court  may  enforce  answers  to,  58. 

to  be  answered  separately  and  full/i  in 
writing,  under  oath,  and  signed,  58. 

objections  to,  provisions  as  to,  58. 

copies  to  be  sent  by  clerk  to  solicitort 
of  record,  58. 

examination  of  accounting  party  be- 
fore master  on^  63. 

claimants  before  master  examinable 
on,  65. 

Intervention. 

when  allowed,  37.  .,   i 

Issue. 

of  subpoena,  IS. 

cause  at,  upon  filing  of  MiBwer,  exoept, 
etc,  81. 

J. 
Joiadtr. 

of  causes  of  action,  86. 
parties,  provision  as  to,  87. 

Joint. 

and  several  demands,  42. 

Judge. 

district,  may  majLC,  direct  and  award 
process,  commissions,  orders,  rules, 
etc.,  1. 

in  chambers,  orders  by,  to  be  entered 
in  order  book,  3. 

on  notice,  if  any,  may  make  inter- 
locutory orders,  etc.,  6. 

verification  of  pleadings  before,  36. 

Jurisdiction. 

ground  on  which  depends  to  be  stated 
in  bill,  25. 

Justice. 

convenient  administration  of,  joinder  of 
causes  of  action  to  promote,  26. 

.     li. 
Land. 

decree  for  conveyance  of,  attachment 
in,  8. 


Law. 


action    erroneously   begun    as    suit    in 

equity — transfer   22. 
matters    ordinarily    determinable    at, 

when  arising  in  Suit  in  equity,  to  be 

disposed  of  therein,  23. 
points  of,  may  be  disposed  of  before 

final  bearing,  29. 


numbers  of  the  rules. 

Letter. 

call  for  admission  of  genuineness  oT, 
etc.,  58. 

Lost. 

immediate  and  irreparable  to  be  shown 
on  application  for  temporary  re- 
straining order,  73. 

Lunatic. 

nothing  to  be  taken  against  as  con- 
fessed, 80. 

M. 


deputy,  etc.,  to  serve  all  process,  ex- 
cept, 15. 

Master. 

attendance  of  witnesses  before.  52. 

reference  to,  exceptional  not  usual,  59. 

proceedings  before,  60. 

duties  of,  60. 

may  proceed  eas  parte  when,  60. 

may  adjourn  examination,  etc.,  whon. 
60. 

to  proceeds  with  reasonable  dilt- 
genoe,  60. 

reports  of-nlocuments  to  be  identifitni 
but  not  set  forth,  61. 

powers  of,  62. 

to  regulate  all  proceedings  before 
him,  62. 

may  require  production  of  all  book^f. 
papers,  etc.,  62. 

form  of  accounts  before,  63. 

former  depositions,  etc.,  may  be  usod 
before.  64. 

claimants  before,  examinable  bv 
him,  65. 

appointment  and  compensation  of.  ^*^. 

entitled  to  attachment  for  lu:^  com- 
pensation, when,  68. 

not  to  retain  report  as  security  foir 
compensation,  68. 

pro  hac  vice,  in  p{\rticular  cases,  may 
be  appointed  by  court,  68. 

in  chancery,  standing,  may  be  ap- 
pointed by  the  court,  68. 

Master's  Report. 

return  of — exceptions — ^hearing,  66. 

costs  on  exception  to,  67. 

not  to  be  recited  in  decree  or  order,  71. 

Material. 

supplemental  matter  may  be  set  forth 
in  amended  pleadiiigd.  10. 
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XatexUlity. 

of  questions  not  to  be  decided  by  ex 
aminer,  61. 


The  figures  refer  to  the  numbere  of  the  rules. 

I  Motions —  (Continued), 

to    strike   out,   to   test   suffieienej   of 
answer,  33. 


Hatter. 

further  and  better  particulars  of,  in 
any  pleading  may  be  ordered,  20. 

new  or  affirmative,  in  answer,  deemed 
denied  by  plantiff,  31. 

Matters. 

otdinarily  determinable  at  law,  when 
-ari'sing  fn  suit  in  equity,  to  be  dis- 
posed of  thereh),  33. 

» 

H^ts. 

hearing  on — malcing  and  directing  in- 
terlocutory    motions,    orders,    rules, 
,  etc.,  preparatory  to,  .1, 

Mesne  Process. 

issuing  and  returning,  1. 
subpoena  shall  constitute  proper^  7. 
to    be    served    by    marshal,    deputy, 
etc.,  15. 

Misjoinder. 

defense  of,  how  presented,  29. 

Mistakes. 

clerical,  correction  of,  in  orders  and 
decrees,  72. 

Money. 

payment  of,  final  process  to  ei^ecute  de- 
cree for,  8. 

Mortgages. 

foreclosure  of,  decree  for  balance 
due,  10. 

Motions. 

interlocutory,  making  and  directing,  1. 

when  may  be  made,  1. 

etc,  grantable  of  coui'se,  received  and 

disposed  of  by  clerk^  2. 
grantable  of  course  by  clerk,  5. 
for  mesne  process  grantable  of  course 

by  clerk,  5. 
and  applications  not  requiring  order  of 

court  or  judge  grantable  of  course 

by  clerk,  5. 
grantable  of  course  by  clerk  may  be 

suapended«  etc..  by  judge,  5. 
requiring  notice  and  hearing,  times  and 

places  for,  6. 
to  enlarge  time  for  filing  answer,  17. 
will  not  be  granted  unless  payment  of 

costs,  etc.,  17. 


Motion  Day,  6. 

may  be  dispensed  with  by  senior  circuit 
judge,  6. 

Motion. 

to  dismiss,  defenses  to  be  presented  in, 
29.  J 

Names. 

of  plaintiff  and  defendant  to  be  stated 
in  bill,  25.       * 

Nominal. 

parties,   40. 

Non  Est  Inventus. 

return   of,   issuance  of  writ  of  seques- 
tration, 8. 

Nonjoinder. 

defense  of,  how  presented,  29. 

Notary  PubUc. 

verification  of  pleadings  before,  30. 

Notice. 

reasonable,  to  parties,  of  process,  com- 

,  missions,  orders,  rules,  etc.,  1. 

of  orders,  4. 

order  without  prior*  to  be  mailed  by 
clerk  to  party,  etc.,  4. 

of  interlocutory  orders,  etc.,  6. 

defendant  to  take  of  certain  decrees,  8. 

of  motion  to  dismiss,  29. 

reas«»nable,  of  ajnendment  of  answer,  by 
leave,  etc.,  30. 
of  filing  supplemental  pleading,  34. 

to  be  given  to  parties  to  be  substituted, 
45. 

reasonable,   of   motion  to   enforce   an- 
swers, etc.,  58. 

of   taking  testimony  before  examiner, 
etc.,  63. 

to  parties  or  solicitors  of  proceedings 
before  maater,  60. 

no  prelinunary  injunetion  granted  with- 
out, 73. 

0. 
tetlu 

may  be  made  by  plaintiff  if  special  re- 
lief asked,  25. 
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The  figures  refer  to  the 

Oath  —  ( Continued ) .  | 

Nstockholder's  bill  to  be  verified  by,  27. 
interrogatories  to  be  signed  under,  58. 
petition  for  rehearing  to  be  verified  by, 

69. 
affirmation  in  lieu  of,  78. 

Objections. 

to  defect  of  parties,  43. 

tardy,  to  defect  of  parties,  44. 

4o  evidence  taken  before  examiner^  pro- 

TiaionB  as  to,  51. 
to  be  noted  by  examiner,  etc,  51. 

Officers. 

before  whom  pleadings  verified,  36. 

Old  Rules. 

abrogated,  81. 

Omissions,  etc. 

in  orders  and  decrees  may  be  corrected 

without  rehearing,  72. 
of  portions  of  record  on  appeal,  75. 
correction  of,  in  record  on  appeal,  76. 

Orders. 

when  may  be  made,  1. 

award  of,  by  judge  at  chambers,  etc,  1. 

interlocutory,  making  and  directing,  1. 

grantable  of  course,  received  and  dis- 
posed of  by  clerk,  2. 

filed  with  clerk  to  be  noted  in  equity 
docket,  3. 

of  court  to  be  entered  in  equity  jour- 
nal, 3. 

made  or  passed  by  clerk,  or  judge  in 
chambers,  to  be  entered  in  order 
book,  3. 

made  without  notice,  to  be  mailed  by 
derk,  4. 

noting  of.  in  equity  docket  or  entered  in 
order  book,  not  notice  to  parties,  4. 

interlocutory,  notice  of,  6, 

process  to  issue  to  compel  obedience 
to.  7. 

mandatory,  for  specific  performance, 
provision  as  to,  8. 

for  delivery  of  possession,  writ  of  as- 
sistance on  refusal  to  obey,  9. 

in  favor  person  not  party,  how  enforced, 
11. 

against  person  not  party,  how  enforced. 
11. 

that  bill  be  taken  pro  oonfesBO  on  de- 
fault, 16. 

shall  not  recite' pi eailings,  71. 


numbers  of  the  rules. 

Orders —  {Continued). 

correction  of  clerical  mistakes  in,  72. 

temporary  restraining,  and  preliminary 
injunctions,  73. 

justice  or  judge  may  make  order  ms- 
pending,  etc.,  injunction  pending  ap- 
peal, 74. 

Order  Book. 

olerk  to  keep,  3. 

to  contain  all  orders  made  or  passed  bj 

judge  in  chambers  or  by  derk,  3. 
index  of,  clerk  to  keep,  3. 
entry  of  order  in,  not  notice,  4. 

P. 
Papen. 

and  orders  filed  with  clerk,  etc.,  to  be 

noted  in  equity  docket,  3. 
production  of,  required  by  master,  62. 

Parties. 

noting  or  entry  of  order  not  notice  to,  4. 

persons  not  made,  25. 

generally  —  intervention,  37. 

joinder  of,  37. 

proper,  absence  of  persons  who  would 

be,  3fl. 
nominal,  appearance  of,  40. 
in  cases  of  joint  and  several  demands. 

42. 
defect   of.   resisting  objection.   43. 
defect  of.   tardy   objection,   proceedings 

on,  44. 
to  give  notice  of  taking  testimony  before 

examiner,  etc..  53. 
clerk   to  send  copies  of  interrogatories 

to  if  there  be  no  record  solicitor,  .58. 
notice  to.  of  proceedings  before  master, 

60. 
failing  to  appear  before  master,  60.  - 
may  be  examined  on  oath  by  master,  62. 
accounting  before  master,  how  to  bring 

in  accounts,  63. 
to  examine  accounting  party  rtto  iH>ee 

or  upon  interrogatory,  63. 
time   for   filing  exceptions   to  master's 

report  by,  66. 
to  verify  petition  for  rehearing  by  oath, 

60. 
to  be  given  notice  of  preliminary  injunc- 
tions, etc.,  73. 

Party. 

when  order  mode  in  absence  of,  clerk  to 
mail  copy,  4. 
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The  figures  refer  to  the  numbers  of  the  rules. 


Party  ^  ( Continued) . 

heir  as,  to  execute  trusts  of  will^  41. 
death  of,  revivor,  45. 
procuring  reference  to  master,  payment 
of  costs  by,  69.  , 

Patent  Cases. 

testimony  of  expert  witnesses  in,  48. 

Persona  Kat  BaKieft. 

process  on  behalf  Of  and  a^alinfc,  11. 

Person  Appointed. 

to  serve  process  to  make  alfidavit  there- 
of, 15. 

Penong. 

not  made  parties  to  hlH,  25. 

Person. 

non  compos,  nothing  to  be  taken  agaikuH 
ae  oonfeesed,  30. ' 

Persona. 

joining  as  parties,  37. 
who  would  be  proper  parties,  absence  oi, 
39. 

Person  Makittg  Claim. 

before  nMster  examinable  by  Kim,  t5. 

Petition. 

for  rebearing,  69. 
Plaintiff. 

entitled  to  suhp«ena  as  of  course  when 

bill  filed,  12. 
time  within  which  to  take  deposition 

for,  4i. 

Plea. 

in  bar,  defenses  formerly  pres»»ntabl€  by 
to  be  made  in  answer,  29. 

Pleadings. 

filing  of,  1. 

technical  forms  abrogated,  18. 

court  may  permit  any  to  be  amended, 

19. 
further    and   partiuular    statement   in, 

may  be  required,  20. 
further  and  better  particulars  of  matter 

stated  in  any  may  be  ordered,  20. 
alteration  in,  on  transfer  of  action  at 

law    erroneously    begun    as    snit    in 

equity,  22. 
to  be  signed  by  solicitors,  24. 
when  bill  may  be  amended  as  of  course, 

28. 


Pleadings  —  ( Continued ) . 

demurrers  and  pleas  abolished,  29. 
supplemental,  permitted  when,  34. 
officers  before  whom   verified,  3G. 
filing,  or  amendment  of,  on  substitution 
of  parties,  45. 

Pleas. 

aboBehed,  29. 


de^efjr  •  «f»  mrH- '  of  atfiistanee  to  en- 
force, 7. 
on  refusal  io  obey  decree  for,  9. 

•  *  # 

Powecs. 

of  master,  62.   .        ' 

Practice. 

additional  rules  for,  by  district  eourt. 
79. 

Praecipe. 

filing  indicating  portions  of  record  on 
appeal,  76. 

Prayer. 

for  special  relief  to.be  stated  in  bill,  25. 

Precedence. 

given  to  hearing  in  oases  of  temporary 
restraining  orders,  73. 

Prejudice. 

unless   material,    will   result   appellate 
court  not  to  reverse  decree,  46. 

Preliminary. 

injunctions   and  temporary  restrain!  n;^ 
orders,  73. 

Preparation. 

and  reduction  of  record  on  appeal,  75. 
costs  —  corrections  of  omissions,   76. 

Pro  Confesso. 

taking  bills,  motion  for,  grantable  of 

course  by  clerk,  5. 
bill  may  be  taken  when  answer  not  filed, 

etc.,  12. 
decree  on  default  in  answer,  16. 
to  be  followed  by  final  decree,  17. 
entered  if  answer  not  filed,  29. 

Proceedings. 

bofore  master,  speeding  of,  60. 
powers  in,  62. 
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The  figures  refer  to  the  Dumbers  of  the  rules. 


Process. 

mesne  and  final,  issuing  and  returning, 

1. 
award  of,  by  judge  at  chambers,  etc.,  1. 
issuing  and  return  of,  1. 
,    issued  and  returns  thereon  to  be  noted 

in  equity  docket,  3. 
for  taking  bills  pro  cimfeBMO  graiitable 

of  course  by  clerk,  5. 
mesne  or  final,  to  enforce  aid  —maift 

daoTMa  gwi^mhlt  «f  tmaxm  hf  «lsrk> 

5. 
mesne  and  final,  deintd,  7. 
in  behalf  of  and  against  persons  not 

parties,  11. 
by  whom  served,  16. 
mesne  and  final  to  be  served  \ff  marshal, 

deputy,  etc.,  16. 
may    be    served    by    person    appointed 

therefor,  15. 
court  may  permit  any   process  to  be 

amended,  19. 
additiimal  lilies  as  io,  by  district  court, 

79. 

Prochein  Ami 

may  sue  for  infants,  70. 

Productioii  of  Book%  etc 

may  be  required  by  master,  62* 

Publications. 

of  deposition,  when  filed,  65. 


Q. 

Questions. 

competency,    materiality,    or    relevancy 
of,  not  to  be  decided  hy  examiner,  61. 


Record. 

lourt    may   permit   any   record    to   be 

amended,  19. 
how  evidence  to  be  stated  in.  75. 
appellant's  statement  as  to  record  on 

appeal  to  become  part  of,  75. 
on  appeal  indicating  portions  of,  75. 
additional  portions,  how  indicated, 

75. 
reduction  and  preparation,  75. 
difference  as  to,  75. 
reduction  and  preparation — costs — 

oorrection  of  omissions,  76. 
agreed  statement,  77. 


Reduction. 

and  preparation  of  record  on  appeal,  75 
costs — corrections  of  omissions,  76. 

Reference  to  Master. 

eiEoeptional,  not  usual,  59. 

SehearUig, 

petition  for,  provisions  as  to,  69. 
oorrection  of  dericid  mistabcai  in  orders 
and  dicMea  wf tfcout,  7t. 

SeiiiaUtemeiit  of  Cauaea. 
eoiiuiraeci,  oT. 


SeloTaacy. 

of  questions  not  to  be  decided  by 
iner,  etc.,  51. 


special,  prayer  for,  to  be  elated  in  bill. 

25. 
to  be  verified  by  oath  of  plaintiff,  etc^ 

25. 

R^ply. 

^en  required— when  cause  at  issue*  31. 
aonot  required  unless  aaswer  aseerta  set- 
off or  counterclaim,  SI. 

Report. 

master's,  to  court,  60. 

doeunients  to  be  identified  but  n<»t 
set  forth,  61. 
of  master,  exoepttoHs,  hearing.  M. 
costs  on  exceptions  to.  67. 
not  to  be  recited  in  decree  or  order, 
71. 

Representatiyee. 

of  class  may  sue  or  defend,  38. 

Residence. 

and    citizenship   of   each    party    to    be 
stated  in  bill,  25. 

Restraiiiiiig  Orders. 

temporary,  and  prdftninary  injunctions, 
73. 

Retuzas. 

gn    procesa   to   be   entered   on   equity 
docket,  3. 


Return. 

of  subpoena  not  executed,  14. 
of  master's  report  —  exceptions 
ing,  66. 


—  bear- 
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The  figures  refer  to  the  numbers  of  the  rules. 

Solicitors  —  ( Continued)  • 

clerk  to  send  copies  of  interrogatories 

to,  58. 
notice  to,  of  proceedings  before  masteri 
60. 
.  QffendiAfti  imposition  of  costs  on^  76. 
to  file  praeoipe  indicating  portions  «f 
record  on  appeal,  75. 


Revivor. 

bills  of,  what  necessary  in,  35. 
on  death  of  party,  45. 

Rights. 

substantial,  court  to  disregard  error  or 
defect  in  proceedings  which  does  not 
affect,  19. 


Rvles. 

when  they  may  be  awarded,  1. 
interlocutory,  making  and  directing,  1. 
award  of  by  judge  at  chambers,  etc.,  "L 
^antable  of  course,  received  and  dis- 
posed of  by  clerk,  2. 
additional,  by  district  court,  7D. 
when  effective,  81. 
oldj  abrogated,  81. 


a 


Sale. 


amount  due  above  proceeds  of  decree  for^ 
10. 

Scandal. 

and  impertinence,  21. 

Scandalous  Hatter. 

signature  of   solicitor,   certificate  that 
none  inserted  in  pleading,  24> 

Sequestratioa. 

writ  of,  proper  process  if  defendant  not 
found,  7. 
against  estate  of  delinquent,  8. 
person  other  than  disobedient  party 
to  comply  with  mandatory  order 
for  specific  performance,  8. 

Service. 

of  subpoena  by  delivery  of  copy,  etc.,  13. 

Set-off. 

io  be  stated  in  answer,  30. 
replied  to,  31. 

Signatures. 

pleadings  to  be  signed  by  solicitors  of 
record,  24. 

Solicitors. 

noting  or  entry  of  order  not  notice  to,  4. 
of  record  to  sign  every  pleading,  24. 

to   be   furnished   copy   of   amended 
biU,  28. 


Specific  Performance. 

by  some  other  person  than  iBsobedienf 
party,  8. 

Standing  Masters  in  Chaoceiy. 
courts  nuty  appoint,  68. 

Statement. 

further  and  particular  in  pleading  may 
be  required,  20.  . 

agreed  aa  to  record  on  appeal^  77. 
Stenographer. 

appointment— fees,  50. 

Stockholdar's. 

bill,  27. 

SvlpoeM. 

shall  constitute  proper  mesne  process. 

^tc.,  7- 
issue  oIj  time  for  answer,  Id; 
to  issue  when  bill  ffied  and  not  More, 

12. 
to  contain  names  of  pen-tiefl,  IS. 
when  returnable^  12. 
memorandam  at  bottom  thereof,  12. 
joint,  agaittst  ttiore  than  one  defendant 

12. 
separately,    for   each    defendant   when 

against  more  than  one,  12. 
manner  of  serving,  13. 
not  ezeeuted,  provision  aa  to,  14. 
alias,  14. 

Subfttitutian. 

of  proper  parties  by  revivor,  46. 

of  defttise,  how  tested,  33. 
Suits. 

papers  filed*^  process  issued,  etc,  to  ht 

noted  on  equity  docket,  3. 
to  execute  trusts  of  will — heir  as  party, 

41. 
by  or  against  incomp<' tents,  70. 

Supplemental  Pleadings, 
when  may  be  filed,  34. 
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The  figures  refer  to  the  numbera  of  the  rules. 

Transcript. 


Supreme  Court. 

if  appeal  liee  to,  rehearing  not  granted 
after  term,  69. 

Sundays. 

clerk's  office  not  open,  2. 

and  holidaye — computation  of  time,  80. 


T. 

temporary. 

restraining  orders  and  preliminary  in- 
junctions, 73. 

Xsnn. 

awarding  process,  conmiissions,  orders, 
rules,  etc.,  by  judge  at  chambers,  etc., 
in,  1. 

orders,  decrees,  etc.,  of  court  to  be  en- 
tered in  equity  journal,  8. 

rehearing  not  granted  after,  if  appeal 
lies,  69. 

Testimony. 

usually  to  be  taken  in  open  court  at 
trial,  46. 

of  expert  witnesses  in  patent  asd  trade- 
mark cases,  48. 

may  be  taken  down  by  stenographer,  60. 

to  be  signed  by  witness,  51. 

of  witnesses  before  examiner  to  be  read 
to  him,  51. 

contempt  of  court  for  refusal  of  witnesg   | 
to    give    testimony    before    oonunis- 
siouer,  examiner,  etc.,  52. 

notice  of  taking  before  master  or  exam- 
iner, 53. 

no  further  by  deposition  to  be  taken 
after  case  goes  on  trial  calendar,  ex- 
cept, etc.,  66. 

how  stated  in  record  on  appeal,  76. 

Testing. 

sufficiency  of  defense,  33. 

Time. 

enlargement  of,  for  full  compliance  with 
decree,  8. 
to  file  answer,  16. 
on  expiration  of,  for  depositions,  case 

on  trial  calendar,  66. 
computation  of — Sundays  and  holidays, 
80. 

Trade-mark   Cases. 

testimony  of  expert  witnesses  in,  48. 


oost    of,   to    be    advanced    by    pi^rty 

ordering,  50. 
of  evidence  before  examiner  not  to  in- 
clude argument,  51. 
on  appeal,  indicating  portions  of,  75. 
supplemental,  correction  of,  omis- 
sions by,  76. 

Traaafer. 

of  action  at  law  erroneously  bsigun  as 

suit  in  equity,  22. 

Trial. 

testimony  usually  taken  in  open  court, 
rulings  on  objections  to  evidence.  46. 
calendar,    on    expiration    of    time    for 
depositions  case  goes  on,  56. 

Trials. 

separate — court    may    order    separate 
trials  of  joint  actions,  26. 

Trustee. 

as  party,  37. 

Vacation. 

awarding  process,  commissions^  orders, 
rules,    etc.,    by    judge    at    chambers 
in,  1. 
Value. 

averments  in  bill  other  than  of,  if  not 
denied,  deemed  confessed,  30. 

Verification. 

bill   to  be   verified   by  oath   if   special 

relief  asked,  25. 
of     pleadings,     officers     before     whom 

taken,  36. 
petition  for  rehearing  to  be  verified  by 

oath,  etc.,  69. 

Viva  Voce. 

master    may    examine    persons    before 
him,  65. 

Vouchers. 

production  of,  required  by  master,  62. 


W. 


Will. 


execution      of      trusts      of — heir 
party,  41. 


as 
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Witnesses. 

testimony  usually  to  be  taken  in  open 
court.  46. 

depositions  of,  may  be  taken  when,  47. 

testimony  of  expert  in  patent  and 
trade -mark  cases,  48. 

before  examiners,  etc.,  cross-examina- 
tion, of,  etc.,  49. 

testimony  of,  to  be  read  to,  51. 
to  be  signed  by,  51. 

refusing  to  sign  testimony.  50. 

expense  of  taking  deposition  of,  to  be 
advanced  by  party  calling,  50. 

attendance  of  before  commissioner, 
etc.,  52. 

refuijinj;  to  appear  before  commis- 
sioner, master  or  examiner.  52. 

compensation  of  for  attendance  before 
commissioner,  niaster  or  exam- 
iner, 68. 


Witnesses —  (Cotitinucd) , 

may  be  examined  orally  before  court» 
or  cross-examined  before  examiner, 
etc.,  when  no  notice  of  deposition 
given,  54. 

testimony  of,  by  deposition/  after  case 
goes  on  trial  calendar,  56. 

may  be  examined  on  oath  by  mas- 
ter, 62. 

testimony  of,  how  stated  in  record  on 
appeal,  7^. 

Writing. 

call    for    admission   of    execution    or 
genuineness  of,  58. 

Writings. 

production  of  required  by  master,  68. 


t. 
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I.  THB  BANKRUPTCY  ACT  OF  1898. 

WITH  AMENDMENTS  OF  1908,  1906,  AND  1910 

(With  Separate  Inde^.) 


An  Act  to  Establish  a  Unifokm  Systkm  of  Bankruptcy  Thbouohout 

THE  United  States. 

AiVBOVED  July   1,    1898;    AmendmbN'ts  Approved   Feb.   5,    1908,  Jvse   15,   1906,   ant> 

June  25,  1910 

Be  it  enacted  hy  the  Senate  and  House  of    Representatives    of    the   United   States    of 

Arnica,  in  Congress  assembled: 

...  ■  CHAPTER  r. 

DEFINITIONS. 

Skotion  1.  Meaning  of  Words  aAd  Phrases. —  a  The  words  and  phrases  u^d  in  this  act 
and  in  proceedings  pursuant  hereto  shall,  unless  the  same  be  inconsistent  with  the  con- 
text, be  construed  as  follows :  ( 1 )  " A  person  against  whom  a  petition  has  been  filed  " 
shall  include  a  person  who  has  fi^ed  a  yoluiptaiiy  petition;  (2)  "adjudication''  shall 
mean  the  date  of  the  entry  of  a  decree  that  the  defendant,  in  a  bankruptcy  proceeding, 
is  a  bankrupt^  o;r  jf  such  decree  is  appealed  from,  then  the  date  ,'wh^p  such  degree^  is 
finally  conDmied;  (3)  '^appellate  courts''  shall  include  the  circuit  courts  o^  appeals  of 
the  United  States,  the  supreme  courts  oi  the  Territories^  and  the  Supreme  Court  qi  the 
United  States;  (4)  ''bankrupt"  shall  include  a  person  against  wJbJom  an  involuntary 
petition  or  i^n  application  to  set  a  composition  aside  or  to  revoke  a  discharge  has  been 
filed,  or  who  has  filed  a  voluntary  petition,  or  who  has  been  adjudged  a  bankrupt;  <5> 
"dc^rk"  shall  mean  the  clerk  of  a  court  of  bankruptcy;  (6)  '' corporatiops  "^  shall  mean 
all  bodies  having  any  of  the  powers  and  privileges  of  private  corporations  not  possessed 
by  individuals  or  partnerships,  and  shall  include  limited  or  other  partnership  associations 
organized  under  IJie  laws  making  the  capital  subscribed  alone  responsible  for  the  debts 
of  the  association;  (7)  "court"  shall  mean  the  court  of  bankruptcy  in  which  the  pro- 
ceedings are  pending,  and  may  include  the  referee;  (8)  "courts  of  bankruptcy"  shall 
include  the  district  courts  of  the  United  States  and  of  the  Territories,  the  supreme  court 
of  the  District  of  Columbia,  and  the  United  States  court  of  the  Indian  Territory,  and  of 
Alaska;.  (9)  "creditor"  shall  include  anyone  who  owns  a  demand  or  claim  provable  in 
bankruptcy,  and  may  include  his  duly  authorized  agent,  attorney,  or  proxy;  (tO>  "date 
of  bankruptcy,"  or  "time  of  bankruptcy,"  or  "commencement  of  proceedings"  or  "bank^ 
mptcy,"  with  reference  to  time,  shall  mean  the  date  when,  the  petition  was  filed:  (11) 
"debt"  shall  include  any  debt,  demand,  or  claim  provable  in  bankruptcy;    (12)   "dia- 

[1337] 


1340  Bakkkufts;  Partkebs.  [§§  4,  5^ 

transfer  or  assignment  when  the  act  consists  in  having  made  a  transfer  of  any  of  his 
property  with  intent  to  hinder,  delay,  or  defraud  his  creditors  or  for  the  purpose  of 
giving  a  preference  as  hereinbefore  provided,  or  a  general  assignment  for  the  benefit  of 
his  creditors,  if  by  law  such  recording  or  registering  is  required  or  permitted,  or,  if  it 
is  not,  from  the  date  when  the  beneficiary  take  notorious,  exclusive,  or  continuous  posses- 
sion of  the  property  unless  the  petitioning  creditors  have  received  actual  notice  of  such 
transfer  or  assignment. 

o  It  shall  be  a  complete  defense  to  any  proceedings  in  bankruptcy  instituted  under  the 
first  subdivision  of  this  section  to  allege  and  prove  that  the  party  proceeded  against  was 
not  insolvent  as  defined  in  this  act  at  the  time  of  the  filing  the  petition  against  him,  and 
if  solvency  at  such  date  is  proved  by  the  alleged  bankrupt  the  proceedings  shall  be  dis- 
missed, and  under  said  subdivision  one  the  burden  of  proving  solvency  shall  be  on  the 
alleged  bankrupt. 

d  Whenever  a  person  against  whom  a  petition  has  been  filed  as  hereinbefore  provided 
under  the  second  and  third  subdivisions  of  this  section  take  issue  with  and  denies  the 
allegation  of  his  insolvency,  it  shall  be  bis  duty  to  appear  in  court  on  the  hearing,  with 
his  books,  papers,  and  accounts,  and  submit  to  an  examination,  and  give  testimony  as  to 
all  matters  tending  to  establish  solvency  or  insolvency,  and  in  case  of  his  failure  to  so 
attend  and  submit  to  examination  the  burden  of  proving  his  solvency  shall  rest  upon  him. 

6  Whenever  a  petition  is  filed  by  any  person  for  the  purpose  of  having  another  ad- 
judged a  bankrupt,  and  an  application  is  made  to  take  charge  of  and  hold  the  property 
of  the  alleged  bankrupt,  or  any  part  of  the  same,  prior  to  the  adjudication  and  pending 
a  hearing  on  the  petition,  the  petitioner  or  applicant  shall  file  in  the  same  court  a  bond 
with  at  least  two  good  and  suUicient  sureties  who  shall  reside  within  the  jurisdiction  of 
said  court,  to  be  approved  by  the  court  or  a  judge  thereof,  in  such  sum  as  the  court  shall 
direct,  conditioned  for  the  payment,  in  case  such  petition  is  dismissed,  to  the  respondent, 
his  or  her  personal  representatives,  all  costs,  expenses,  and  damages  occasioned  by  such 
seizure,  taking,  and  detention  of  the  property  of  the  alleged  bankrupt. 

If  such  petition  be  dismissed  by  the  court  or  withdrawn  by  the  petitioner,  the  re- 
spondent or  respondents  shall  be  allowed  all  costs,  counsel  fees,  expenses,  and  damages 
occasioned  by  such  seizure,  taking,  or  detention  of  such  property.  Counsel  fees,  costs, 
expenses,  and  damages  shall  be  fixed  and  allowed  by  the  court,  and  paid  by  the  obligors  in 
such  bond.     {Thtia  amended  by  Act  of  Feb'y  5,  1903.) 

{  4.  Who  May  Become  Bankrupts. —  a  Any  person  except  a  municipal,  railroad,  in- 
surance, or  banking  corporation,  shall  be  entitled  to  the  benefits  of  this  act  as  a  voluntary 
bankrupt. 

b  Any  natural  person,  except  a  wage-earner,  or  a  person  engaged  chiefiy  in  farming  or 
the  ^tillage  of  the  soil,  any  'incorporated  company,  and  any  moneyed,  business  or  com- 
mercial corporation,  except  a  municipal,  railroad,  insurance,  or  banking  corporation,  owing 
delits  to  the  amount  of  one  thousand  dollars  or  over,  may  be  adjudged  an  involuntary 
bankrupt  upon  default  or  an  impartial  trial,  and  shall  be  subject  to  the  provisions  and 
entitled  to  the  benefits  of  this  act.  The  bankruptcy  of  a  corporation  shall  not  release  its 
officers,  directors,  or  stockholders,  as  such,  from  any  liability  under  the  laws  of  a  State 
or  Territory  or  of  the  United  States.  {Thus  amended  by  Acts  of  Feb*y  5,  1903,  and  June 
25,  1910.) 

§  5.  Partners.— a  A  partnership,  during  the  continuation  of  the  partnership  business, 
or  after  its  dissolution  and  before  the  final  settlement  thereof,  may  be  adjudged  a  bankrupt. 

b  The  creditors  of  the  partnership  shall  appoint  the  trustee;  in  other  respects  so  far  as 
possible  the  estate  shall  be  administered  as  herein  pi'ovided  for  other  estates. 

c  The  court  of  bankruptcy  which  has  jurisdiction  of  one  of  the  partners  may  have 
jurisdiction  of  all  the  partners  and  of  the  administration  of  the  partnership  and  in- 
dividual property. 

d  The  trustee  shall  keep  separate  accounts  of  the  partnership  property  and  of  the 
property  belonging  to  the  individual  partners. 

e  The  expenses  shall  be  paid  from  the  partnership  property  and  the  individual  property 
in  such  proportions  as  the  court  shall  determine. 

/  The  net  proceeds  of  the  partnership  property  shall  be  appropriated  to  the  payment  of 
the  partnership  del)t8,  and  the  net  proceeds  of  tlie  individual  estate  of  each  partner  to  the 
payment  of  his  individual  debts.  Should  any  surplus  remain  of  the  property  of  any 
partner  after  paying  his  individual  debts,  such  surplus  shall  be  added  to  the  partnership 
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assets  and  be  upplied  to  the  payment  of  the  partnership  debts.  Should  any  surplus  of  the 
partnership  property  remain  after  paying  the  partnership  debts,  such  furplus  shall  be 
added  to  the  assets  of  the  individual  partners  in  the  proportion  of  their  respective  in* 
terciftts  in  the  partnership. 

g  The  court  may  permit  the  proof  of  the  claim  of  the  partnership  estate  against  the 
individual  estates,  and  vice  versa,  and  may  marshal  the  assets  of  the  partnership  estate 
and  individual  estates  so  as  to  prevent  preferences  and  secure  the  equitaMe  distribution 
of  the  property  of  the  several  estates. 

h  In  the  event  of  one  or  more  but  not  ail  of  the  members  of  a  partnership  being  ad- 
judged bankrupt,  the  partnership  property  shall  not  be  administered  in  bankruptcy, 
unless  by  consent  of  tlie  partner  or  partners  not  adjudged  bankrupt;  but  such  partner  or 
partners  not  adjudged  bankrupt  shall  settle  the  partnership  business  as  expeditiously  as 
its  nature  will  permit,  and  account  for  the  interest  of  the  partner  or  partners  adjudged 
bankrupt. 

§  6.  EKemptioDs  of  Bankrupts.-^  a  This  act  shall  not  aifect  the  allowance  to  bankrupts' 
of  the  exemptions  which  are  prescribed  by  the  State  laws  in  force  at  the  time  of  the  filing 
of  the  petition  in  the  State  wherein  they  have  had  their  domicile  for  the  six  months  or 
the  greater  portion  thereof  immediately  preceding  the  filing  of  the  petition. 

§  7.  Duties  of  Bankrupta— a  The  bankrupt  shall  (1)  attend  ihe  first  meeting  of  his 
creditors,  if  directed  by  the  court  or  a  judge  thereof  to  do  so,  and  the  hearing  upon  his 
application  for  a  discharge,  if  filed;  (2)  comply  with  all  lawful  orders  of  the  court;  (3) 
examine  the  correctness  of  all  proofs  of  claims  filed  against  his  estate;  (4)  execute  and 
deliver  such  papers  as  shall  be  ordered  by  the  court;  (5)  execute  to  his  trustee  transfers 
of  all  his  property  in  foreign  countries;  (6)  immediately  inform  his  trustee  of  any 
attempt,  by  his  creditors  or  other  persons,  to  evade  the  provisions  of  this  act,  coming  to 
his  knowledge;  (7)  in  case  of  any  person  having  to  his  knowledge  proved  a  false  claim 
against  his  estate,  disclose  that  fact  immediately  to  his  trustee;  (8)  prepare,  make. oath 
to,  and  file  in  court  within  ten  days,  unless  further  time  is  granted,  after  the  adjudica- 
tion, if  an  involuntary  bankrupt,  and  with  the  petition  of  a  voluntary  bankrupt,  a  schedule 
of  his  property,  showing  the  amount  and  kind  of  property,  the  location  thereof,  its  money 
value  in  detail,  and  a  list  of  his  creditors,  showing  their  residences,  if  known,  if  unknown^ 
that  fact  to  be  stated,  the  amounts  due  each  of  them,  the  consideration  thereof,  the 
security  held  by  them,  if  any,  and  a  claim  for  such  exemptions  as  he  may  be  entitled  to, 
all  in  triplicate,  one  copy  of  each  for  the  clerk,  one  for  the  referee,  and  one  for  the 
trustee;  and  (9)  when  present  at  the  first  meeting  of  his  creditors,  and  at  such  other 
times  as  the  court  shall  order,  submit  to  an  examination  concerning  the  conducting  of 
his  business,  the  cause  of  his  bankruptcy,  his  dealings  with  his  creditors  and  other  per> 
sons,  the  amount,  kind,  and  whereabouts  of  his  property,  and.  in  addition,  all  matters 
which  may  afl^ect  the  administration  and  settlement  of  his  estate;  but  no  testimony  given 
by  him  shall  be  offered  in  evidence  against  him  in  any  criminal  proceeding. 

Provided,  uoweveb.  That  he  shall  not  be  required  to  attend  a  meeting  of  his  creditors, 
or  at  or  for  an  examination  at  a  place  more  than  one  hundred  and  fifty  miles  distant  from 
his  home  or  principal  place  of  business,  or  to  examine  claims  except  when  presented  to 
liim,  unless  ordered  by  the  court,  or  a  judge  thereof,  for  cause  shown,  and  the  bankrupt 
shall  be  paid  his  actual  expenses  from  the  estate  when  examined  or  required  to  attend  at 
any  place  other  than  the  city,  town,  or  village  of  his  residence. 

§  8.  Death  or  Insanity  of  Bankrupts. —  a  The  death  or  insanity  of  a  bankrupt  shall  not 
abate  the  proceedings,  but  the  same  shall  be^ conducted  and  conclude  in  the  same  manner, 
so  far  as  possible,  as  though  he  had  not  died  or  become  insane:  Provided,  That  in  cas<^ 
of  deatli  the  widow  and  children  shall  be  entitled  to  all  rights  of  dower  and  allowance 
fixed  by  the  laws  of  the  State  of  the  bankrupt's  residence. 

f  9.  Protection  and  Detention  of  Bankrupts. —  a  A  bankrupt  shall  be  exempt  from  arrest 
upon  civil  process  except  in  the  following  cases:  (1)  When  issued  from  a  court  of  bank- 
ruptcy for  contempt  or  disobedience  of  its  lawful  orders;  (2)  when  issued  from  a  State 
court  having  jurisdiction,  and  served  within  such  State,  upon  a  debt  or  claim  from  which 
his  discharge  in  bankruptcy  would  not  be  a  release,  and  in  such  case  he  shall  be  exempt 
from  such  arrest  when  in  attendance  upon  a  court  of  bankruptcy  or  engaged  in  the  per- 
formance of  a  duty  imposed  by  this  act. 
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(  The  judge  may,  at  any  time  after  tbe  filing  of  a  petition  by  or  against  a  person,  and 
before  the  expiration  of  one  month  after  the  qualifieation  of  the  trustee,  upon  satisfactory 
proof  by  the  affidavits  of  at  least  two  persons  that  such  bankrupt  is  about  to  leave  tbe 
district  in  which  he  resides  or  has  his  principal  place  of  business  to  avoid  examination, 
and  that  his  departure  will  defeat  the  proceedings  in  bankruptcy,  issue  a  warrant  to  the 
marshal,  directing  him  to  bring  such  bankrupt  forthwith  before  the  court  for  examination. 
If  upon  hearing  the  evidence  of  the  parties  it  shall  appear  to  the  court  or  a  judge  thereof 
that  the  allegations  are  true  and  tlTat  it  is  necessary,  he  shall  order  such  marshal  to  keep 
such  bankrupt  in  custody  not  exceeding  ten  days,  but  not  imprison  him,  until  he  shall  be 
examined  and  released  or  give  bail  conditioned  for  his  appearance  for  examination,  from 
time  to  time,  not  exceeding  in  all  ten  days,  as  required  by  the  court,  and  for  his  obedience 
to  all  lawful  orders  made  in  reference  thereto. 

I  10.  Extradition  of  Bankrupts. —  a  Whenever  a  warrant  for  the  apprehension  of  a 
bankrupt  shall  have  been  issued,  and  he  shall  have  been  found  within  the  jurisdiction  of  a 
court  other  than  the  one  issuing  the  warrant,  he  may  be  extradited  in  tlie  same  manner 
in  which  persons  under  indictment  are  now  extradited  from  one  district  within  which  a 
•district  court  has  jurisdiction  to  another. 

I  11.  Suits  by  and  against  Bankrupts. —  a  A  suit  which  is  founded  upon  a  claim  from 
which  a  discharge  would  be  a  release,  and  which  is  pending  against  a  person  at  the  time 
of  the  filing  of  a  petition  against  him,  shall  be  stayed  until  after  an  adjudication  or  the 
dismissal  of  the  petition;  if  such  person  is  adjudged  a  bankrupt,  such  action  may  be 
further  stayed  until  twelve  months  after  the  date  of  such  adjudication,  or.  if  within  that 
time  such  person  applies  for  a  discharge,  then  until  the  question  of  such  discharge  is  de- 
termined. 

h  The  court  may  order  the  trustee  to  enter  his  appearance  and  defend  any  pending  suit 
against  tbe  bankrupt. 

c  A  trustee  may,  with  the  approval  of  the  court,  be  permitted  to  prosecute  as  trustee 
any  suit  commenced  by  the  bankrupt  prior  to  the  adjudication,  with  like  force  and  effect 
as  though  it  had  been  commenced  by  him. 

d  Suits  shall  not  be  brought  by  or  against  a  trustee  of  a  bankrupt  estate  subsequent  to 
two  years  after  the  estate  has  been  closed. 

§  18.  Compositions,  when  Confirmed. —  a  A  bankrupt  may  offer,  either  before  or  after 
adjudicationf  terms  of  composition  to  his  creditors  after,  but  not  before,  he  has  been  ex- 
amined in  open  court  or  at  a  meeting  of  his  creditors,  and  has  filed  in  court  the  schedule 
of  his  property  and  list  of  his  creditors,  required  to  be  filed  by  bankrupts,  compositions 
l>efore  adjudication  the  bankrupt  shall  file  the  required  schedules,  and  thereupon  the  court 
shall  call  a  meeting  of  creditors  for  the  allowance  of  claims,  examination  of  the  bank- 
rupt, and  preservation  or  conduct  of  estates,  at  which  meeting  the  judge  or  referee  shall 
preside ;  and  action  upon  the  petition  for  adjudication,  shall  be  delayed  until  it  shall  be 
determined  whether  such  composition  shall  be  confirmed. 

h  An  application  for  the  confirmation  of  a  composition  may  be  filed  in  the  court  of  bank- 
ruptcy after,  but  not  before,  it  has  been  accepted  in  writing  by  a  majority  in  number  of 
all  creditors  whose  claims  have  been  allowed,  which  number  must,  represent  a  majority 
in  amount  of  sucli  claims,  and  the  consideration  to  be  paid  by  the  bankrupt  to  his  creditors, 
and  the  money  necessary  to  pay  all  debts  which  have  priority  and  the  cost  of  the  pro- 
ceedings, have  been  deposited  in  such  place  as  shall  be  designated  by  and  subject  to  the 
order  of  the  judge. 

o  A  date  and  place,  with  reference  to  the  c^^nvenience  of  the  parties  in  interest,  shall  be 
fixed  for  the  hearing  upon  such  application  for  the  confirmation  of  a  composition,  and 
such  objections  as  may  be  made  to  its  confirmation. 

d  The  judge  shall  confirm  a  composition  if  satisfied  that  (1)  it  is  for  the  best  interests 
of  the  creditors;  (2)  the  bankrupt  has  not  been  guilty  of  any  of  the*acts  or  failed  to 
perform  any  of  the  duties  which  would  be  a  bar  to  his  discharge;  and  (3)  the  offer  and 
its  acceptance  are  in  good  faith  and  have  not  been  made  or  procured  except  as  herein 
provided,  or  by  any  means,  jiromises,  or  acts  herein  forbidden. 

e  Upon  the  confirmation  of  a  composition,  the  consideration  shall  be  distributed  as  the 
judge  shall  direct,  and  the  case  dismissed.  Whenever  a  composition  is  not  confirmed, 
the  estate  shall  be  administered  in  bankruptcy  as  herein  provided.  {Thus  amended  bif 
Act  of  June  25,  1910.) 
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S  IS.  Compontions,  when  Set  Aside. — a  The  judge  may,  upon  the  application  of  parties 
in  interest  filed  at  any  time  within  six  months  after  a  composition  has  been  confirmed,  set 
the  same  aside  and  reinstate  the  case  if  it  shall  be  made  to  appear  upon  a  trial  that  fraud 
was  practiced  in  the  procuring  of  such  composition,  and  that  the  knowledge  thereof  has 
come  to  the  petitioners  since  the  confirmation  of  such  composition. 


;\ 


S  14.  Discharges,  when  Granted.-—  a  Any  person  may^  after  the  expiration  of  one  month 
and  within  the  next  twelve  months  subsequent  to  being  adjudged  a  bankrupt,  file  an 
application  for  a  discharge  in  the  court  of  bankruptcy  in  which  the  proceedings  are  pend- 
ing;  if  it  shall  be  made  to  appear  to  the  judge  that  the  bankrupt  was  unavoidably  pre 
vented  from  filing  it  within  such  time,  it  may  be  filed  within  but  not  after  the  expira-   J 
tion  of  the  next  six  months.  . 

h  The  judge  shall  hear  the  application  for  a  discharge  and  such  proofs  and  pleas  as 
may  be  made  in  opposition  thereto  "by  the  trustee  or  other  parties  in  interest,  at  such 
time  as  will  give  the  trustee  or  parties  in  interest  a  reasonable  opportunity  to  be  fully 
heard,  and  investigate  the  merits  of  the  application  and  discharge  the  applicant  unless 
he  has  (1)  committed  an  offense  punishable  by  imprisonment  as  herein  provided;  or  (2) 
with  intent  to  conceal  his  financial,  condition,  destroyed,  concealed,  or  failed  to  keep 
books  of*  account  or  records  from  which  such  condition  might  be  ascertained;  or  (3) 
obtained  money  or  property  on  credit  upon  a  materially  false  statement  in  writing,  made 
by  him  to  any  person  or  representative  for  the  purpose  of  obtaining  credit  from  such 
person;  or  (4)  at  any  time  subsequent  to  the  first  day  of  the  four  months  immediately 
preceding  the  filing  of  the  petition  transferred,  removed,  destroyed,  or  concealed,  or  per- 
mitted to  be  removed,  destroyed,  or  concealed  any  of  his  property  with  intent  to  hinder, 
delay,  or  defraud  his  creditors;  or  (5)  in  voluntary  proceedings  been  granted  a  dis- 
charge in  bankruptcy  within  six  years;  or  (6)  in  the  course  of  the  proceedings  in  bank- 
ruptcy refused  to  obey  any  lawful  order  of  or  to  answer  any  material  question  approved 
by  the  court;  Provided,  that  a  trustee  shall  not  interpose  objections  to  a  bankrupt's  dis- 
charge until  he  shall  be  authorized  so  to  do  at  a  meeting  of  creditors  called  for  that 
purpose. 

c  The  confirmation  of  a  composition  shall  discharge  the  bankrupt  from  his  debts,  other 
than  those  agreed  to  be  paid  by  the  terms  of  the  composition  and  those  not  afl'ected  by  a 
discharge.     {Thus  amended  hy  Acta  of  FeVy  5,  1903,  and  June  25,  1910.) 

§  15.  Discharges,  when  Revoked. —  a  The  judge  may,  upon  the  application  of  parties 
in  interest  who  have  not  been  guilty  of  undue  laches,  filed  at  any  time  within  one,  year 
after  a  discharge  shall  have  been  granted,  revoke  it  upon  a  trial  if  it  shall  be  made  to 
ap})ear  that  it  was  obtained  through  the  fraud  of  the  bankrupt,  and  that  the  knowledge 
of  the  fraud  has  come  to  the  petitioners  since  the  granting  of  the  discharge,  and  that  the 
actual  facts  did  not  warrant  the  discharge. 

S  16.  Co-Debtors  of  Bankrupts.— a  The  liability  of  a  person  who  is  a  co-debtor  with, 
or  guarantor  or  in  any  manner  a  surety  for,  a  bankrupt  shall  not  be  altered  by  the  dis- 
charge of  such  bankrupt. 

%  17.  Debts  not  Affected  by  a  Discharge.—  a  A  discharge  in  bankruptcy  shall  release  a  ; 
bankrupt  from  all  of  his  probable  debts,  except  such  as  (1)  are  due  as  a  tax  levied  by  the  ( 
United   States,    the   State,   county,   district  or   municipality   in   which   he   resides;    (2)  V. 
are  liabilities  for  obtaining  property  by  false  pretenses  or  false  representations,  or  for     f 
wilful  and  malicious  injuries  to  the  person  or  property  of  another,  or  for  alimony  due  or 
to  become  due,  or  for  maintenance  or  support  of  wife  or  childy  or  for  seduction  of  an  un-      \ 
married  female,  or  for  drimtnal  con.versation ;   (3)   have  not  been  duly  scheduled  in  time      | 
for  proof  and  allowance,  with  the  name  of  the  creditor  if  known  to  the  bankrupt,  unless      > 
such  creditor  had  notice  or  actual  knowledge  of  the  proceedings  in  bankruptcy;  or   (4)       ' 
were  created  by  his  fraud,  embezzlement,  misappropriation,  or  defalcation  while  acting  as      / 
an  officer  or  in  any  fiduciary  capacity.     {Thus  amended  by  Act  of  Feb'y  5,  1903.) 
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CHAPTER  IV. 

COURTS   AND   PROCEDURE  THEREIN. 

S  18.  Proceaa,  Pleadings,  and  Adjudications. —  a  Upon  the  filing  of  a  petition  for  in- 
voluntary bankruptcy,  service  therepfi  with  a  writ  of  subptena,  shall  be  made  upon  the 
person  therein  named  as  defendant  in  the  same  manner  that  service  of  such  process  is 
now  had  upon  the  commencement  of  a  suit  in  equity  in  the  courts  of  the  United  States, 
except  that  it  shall  be  returnable  within  fifteen  days,  unless  the  judge  shall  for  cause  fix 
a  longer  time;  but  in  case  personal  service  cannot  be  made,  then  notice  shall  be  given  by 
publication  in  the  same  manner  and  for  the  same  time  as  provided  by  law  for  notice  by 
publication  in  suits  to  enforce  a  legal  or  equitable  Men  in  courts  of  the  United  States, 
except  that,  unless  the  judge  shall  otherwise  direct,  the  order  shall  he  published  not  more 
than  once  a  week  for  two  consecutive  weeks,  and  the  return  day  shall  be  ten  days  after 
the  last  publication  unless  the  judge  shall  for  cause  fix  a  longer  time, 

b  The  bankrupt,  or  any  creditor,  may  appear  and  plead  to  the  petition  within  five 
days  after  the  return  day,  or  within  such  further  time  as  the  court  now  may  allow. 

c  All  pleadings  setting  up  matters  of  fact  shall  be  verified  under  oath. 

d  If  the  bankrupt,  or  any  of  his  creditors,  shall  appear,  within  the  time  limited,  and 
controvert  the  facts  alleged  in  the  petition,  the  judge  shall  determine,  as  soon  as  may  be, 
the  issues  presented  by  the  pleadings,  without  the  intervention  of  a  jury,  except  in  cases 
where  a  jury  trial  is  given  by  this  act,  and  make  the  adjudication  or  dismiss  the  petition. 

e  If  on  the  last  day  within  which  pleadings  may  be  filed  none  are  filed  by  the  bankrupt 
or  any  of  his  creditors,  the  judge  shall  on  the  next  day,  if  present,  or  as  soon  thereafter 
as  practicable,  make  the  adjudication  or  dismiss  the  petition. 

/  If  the  judge  is  absent  from  the  district,  or  the  division  of  the  district  in  which  the 
petition  is  pending,  on  the  next  day  after  the  last  day  on  which  pleadings  may  be  filed, 
and  none  have  been  filed  by  the  bankrupt  or  any  of  his  creditors,  the  clerk  shall  forthwith 
refer  the  case  to  the  referee. 

g  Upon  the  filing  of  a  voluntary  petition  the  judge  shall  hear  the  petition  and  make 
the  adjudication  or  dismiss  the  petition.  If  the  judge  is  absent  from  the  district,  or  the 
division  of  the  district  in  which  the  petition  is  filed  at  the  time  of  the  filing,  the  clerk 
shall  forthwith  refer  the  case  to  the  referee.     {Thus  amended  by  Act  of  Feb'y  5,  1903.) 

§  19.  Jury  Trials. —  a  A  person  against  whom  an  involuntary  petition  has  been  filed 
shall  be  entitled  to  have  a  trial  by  jury,  in  respect  to  the  question  of  his  insolvency,  ex- 
cept as  herein  otherwise  provided,  and  any  act  of  bankruptcy  alleged  in  such  petition  to 
have  been  committed,  upon  filing  a  written  application  therefor  at  or  before  the  time 
within  which  an  answer  may  be  filed.  If  such  application  is  not  filed  within  such  time» 
a  trial  by  jury  shall  be  deemed  to  have  been  waived. 

b  If  a  Jury  is  not  in  attendance  upon  the  court,  one  may  be  specially  summoned  for 
the  trial,  or  the  case  may  be  postponed,  or,  if  the  case  is  pending  in  one  of  the  district 
courts  within  the  jurisdiction  of  a  circuit  court  of  €he  United  States,  it  may  be  certified 
for  trial  to  the  circuit  court  sitting  at  the  same  place,  or  by  consent  of  parties  when 
sitting  at  any  other  place  in  the  same  district,  if  such  circuit  court  has  or  is  to  have  a 
jury  first  in  attendance. 

c  The  right  to  submit  matters  in  controversy,  or  an  alleged  ofl'ense  under  this  act,  to 
a  jury  shall  be  determined  and  enjoyed,  except  as  provided  by  this  act,  according  to  the 
United  States  laws  now  in  force  or  such  as  may  be  hereafter  enacted  in  relation  to  trials 
by  jury. 

§  80.  OathSy  Affirmations. —  a  Oaths  required  by  this  act,  except  upon  hearings  in 
court,  may  be  administered  by  (1)  referees;  (2)  officers  authorized  to  administer  oaths  in 
proceedings  before  the  courts  of  the  United  States,  or  under  the  laws  of  the  State  where 
the  same  are  to  be  taken ;  and  ( 3 )  diplomatic  or  consular  officers  of  the  United  States  in 
any  foreign  country. 

b  Any  person  conscientiously  opposed  to  taking  an  oath  may,  in  lieu  thereof,  ai&rm. 
Any  person  who  shall  affirm  falsely  shall  be  punished  as  for  the  making  of  a  false  oath. 

§  21.  Evidence.*— a  A  court  of  bankruptcy  may,  upon  application  of  any  officer,  bank- 
rupt, or  creditor,  by  order  require  any  designated  person,  including  the  bankrupt  and 
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his  wifst  to  uppear  in  court  or  before  a  referee  or  the  judge  of  any  Stata 'court,  to  be 
examined  concerning  tiie  adts,  conduct,  or  property  of  a  bankrupt  whose  estate  is  in 
process  of  administration  under  this  act:  Provided,  That  the  toife  may  &d  ewamined  only 
touching  business  transacted  by  her  or  to  tohich  she  is  a  party,  and  to  determine  the  fact 
whether  she  has  transacted  or  been  a  party  to  any  business  of  the  bankrupt, 

h  The  right  to  take  depositions  in  proceedings  under  this  act  shall  be  determined  and 
enjoyed  according  to  the  United  States  laws  now  in  force,  or  such  as  may  be  hereafter 
«nacted  relating  to  the  taking  of  depositions,  except  as  herein  provided. 

0  Notice  of  the  taking  of  depositions  shall  be  filed  with  the  teferee  in  every  case. 
When  depositions  are  to  be  taken  in  opposition  to  the  allowance  of  a  claim  notice  shall 
also  be  served  upon  the  claimant,  and  when  in  opposition  to  a  discharge  notice  shall  also 
be  served  upon  the  bankrupt. 

d  Certified  copies  of  proceedings  before  a  referee,  or  of  papers,  when  issued  by  the  clerk 
-or  referee,  shall  be  admitted  as  evidence  with  like  force  and  effect  as  certified  copies  of 
the  records  of  district  courts  of  the  United  States  are  now  or  may  hereafter  be  admitted 
■as  evidence. 

e  A  certified  copy  of  the  order  approving  the  bond  of  a  trustee  shall  constitute  con- 
•clusive  evidence  of  the  vesting  in  him  of  the  title  to  the  property  of  the  bankrupt,  and  if 
recorded  shall  impart  the  same  notice  that  a  deed  from  the  bankrupt  to  the  trustee  if 
recorded  would  have  imparted  had  not  bankruptcy  proceedings  intervened. 

/  A  certified  copy  of  an  order  confirming  or  setting  aside  a  composition,  or  granting 
or  setting  aside  a  discharge,  not  revoked,  shall  be  evidence  of  the  jurisdiction  of  the  courts 
the  regularity  of  the  proceedings,  and  of  the  fact  that  the  order  was  made. 

g  A  certified  topy  of  an  order  confirming  a  composition  shall  constitute  evidence  of  the 
revesting  .of  the  title  of  his  property  in  the  bankrupt,  and  if  recorded  shall  impart  the 
same  notice  that  a  deed  from  the  trustee  to  the  bankrupt  if  recorded  would  impart. 
XThus  amended  by  Act  of  July  5,  1903.) 

§  8S.  References  of  Cases  after  Adjudication. —  a  After  a  person  has  been  adjudged  a 
bankrupt  the  judge  may  cause  the  trustee  to  proceed  with  the  administration  of  the 
-estate,  or  refer  it  (1)  generally  to  the  referee  or  specially  with  only  limited  authority  to 
.act  in  the  premises  or  to  consider  and  report  upon  specified  issues;  or  (2)  to  any  referee 
within  the  territorial  jurisdiction  of  the  court,  if  the  convenience  of  parties  in  interest 
will  be  served  thereby,  or  for  cause,  or  if  the  bankrupt  does  not  do  business,  reside,  or 
have  his  domicile  in  the  dis.trict. 

b  The  judge  may,  at  any  time,  for  the  convenience  of  parties  or  for  cause,  transfer  a 
•case  from  one  referee  to  another. 

S  28.  Jurisdiction  of  United  States  and  State  Conrts.—  The  United  States  circuit  courta 
shall  have  jurisdiction  of  all  controversies  at  law  and  in  equity,  as  distinguished  from 
proceedings  in  bankruptcy,  between  trustees  as  such  and  adverse  claimants  concerning  the 
property  acquired  or  claimed  by  the  trustees,  in  the  same  manner  and  to  the  same  extent 
only  as  though  bankruptcy  proceedings  had  not  been  instituted  and  such  controversies 
had  been  between  the  bankrupts  and  such  adverse  claimantsw 

Suits  by  the  trustee  shall  only  be  brought  or  prosecuted  in  the  courts  where  the  bank* 
rupt,  whose  estate  is  being  administered  by  such  trustee,  might  have  brought  or  prose- 
<!uted  them  if  proceedings  in  bankruptcy  had  not  been  instituted,  unless  by  consent  of 
the  proposed  defendant,  except  suits  for  the  recovery  of  property,  uayier  section  ^io^*  sub- 
division b:  section  sixty-seven  e;  and  section  seventy,  subdivision  e, 

c  The  United  States  circuit  courts  shall  have  concurrent  jurisdiction  with  the  courts 
^f  bankruptcy,  within  their  respective  territorial  limita,  of  the  offenses  enumerated  in 
this  act.     {Thus  amended  by  Acts  of  Feb'y.  5,  190a,  and  June  Z5,  1910.) 

S  24.  Jurisdiction  of  Appellate  Courts.-*  o  The  Supreme  Court  of  the  United  States, 
the  circuit  courts  of  appeals  of  the  United  States,  and  the  supreme  courts  of  the  Terri- 
tories, in  vacation  in  chambers  and  during  their  respective  terms,  as  now  or  as  they  may 
be  hereafter  held,  are  hereby  invested  with  appellate  jurisdiction  of  controversies  arising 
in  bankruptcy  proceedings  from  the  courts  of  bankruptcy  from  which  they  have  appellate 
jurisdiction  in  other  cases.  The  Supreme  Court  of  the  United  States  Bhall  exercise  a 
like  jurisdiction  from  courts  of  bankruptcy  not  within  any  organised  eironit  of  the  United 
■States  and  from  the  supreme  court  of  the  District  of  Columbia. 
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b  Tbe  several  circuit  courta  of  appeal  shall  have  jurisdiction  in  equity,  either  inter- 
locutory or  final,  to  superintend  and  revise  in  matter  of  law  the  proceedings  of  the  several 
inferior  courts  of  bankruptcy  within  their  jurisdiction.  Such  power  shall  be  ezeFciaed 
on  due  notice  and  petition  by  any  parly  aggrieved. 

S  85.  Appeals  and  Writs  of  £rror. —  a  That  appeals,  as  in  equity  cases  may  be  taken  in 
bankruptcy  proceedings  from  the  courts  of  bankruptcy  to  the  circuit  court  of  appeals  of 
the  United  States,  and  to  the  supreme  court  of  the  Territories,  in  the  following  ca^es,  to- 
wit:  (1)  from  a  judgment  adjudging  or  refusing  to  adjudge  the  defendant  a  bankrupt; 
<2)  from  a  judgment  granting  or  denying  a  discharge;  and  (3)  from  a  juugment  allowing 
or  rejecting  a  debt  or  claim  of  five  hundred  dollars  or  over.  Such  appeal  shall  be  taken 
within  ten  days  after  the  judgment  appealed  from  has  been  rendered,  and  may  be  heard 
and  determined  by  the  appellate  court  in  term  or  vacation,  as  the  case  may  be. 

h  From  any  final  decision  of  a  court  of  appeals,  allowing  or  rejecting  a  claim  under 
this  act,  an  appeal  may  be  had  under  such  rules  and  within  such  time  as  may  be  prescribed 
by  the  Supreme  Court  of  the  United  States,  in  the  following  cases  and  no  otlier: 

1.  Where  the  amount  in  controversy  exceeds  the  sum  of  two  thousand  dollars,  and  tlie 
que&tion  involved  is  one  which  might  have  been  taken  on  appeal  or  writ  of  error  from 
the  highest  court  of  a  State  to  the  Supreme  Court  of  the  United  States ;  or 

2.  Where  some  Justice  of  the  Supreme  Court  of  the  United  States  shall  certify  that 
in  bis  opinion  the  determination  of  tbe  question  or  questions  involved  in  the  allowance 
or  rejection  of  such  claim  is  essential  to  a  uniform  construction  of  this  act  throiighout 
the  United  States. 

c  Trustees  shall  not  be  required  to  give  bond  when  they  take  appeals  or  sue  out  writs 
of  error. 

d  Controversies  may  be  certified  to  the  Supreme  Court  of  the  United  States  from  other 
courts  of  the  United  States,  and  the  former  court  may  exercise  jurisdiction  thereof  and 
issue  writs  of  certiorari  pursuant  to  the  provisions  of  the  United  States  laws  now  in 
force  or  such  as  may  be  hereafter  enacted. 

i  26.  Arbitration  of  Controversies. —  a  The  trustee  may,  pursuant  to  the  direction  of 
the  court,  submit  to  arbitration  any  controversy  arising  in  the  settlement  of  the  estate. 

h  Three  arbitrators  shall  be  chosen  by  mutual  consent,  or  one  by  the  trustee,  one  by 
the  other  party  to  the  controversy,  and  the  third  by  tlie  two  so  chosen,  or  if  they  fail 
to  agree  in  five  days  after  their  appointment  the  court  shall  appoint  the  third  arbitrator. 

c  The  written  finding  of  the  arbitrators,  or  a  majority  6f  them,  as  to  the  issues  pre- 
liented,  may  be  filed  in  the  court  and  shall  have  like  force  and  efi'ect  as  the  verdict  of  a  jury. 

§  87.  Compromises. —  a  The  trustee  may,  with  the  approval  of  the  court,  compromise 
any  controversy  arising  in  the  administration  of  tlie  estate  upon  such  terms  as  he  may 
deem  for  the  best  interests  of  the  estate. 

§  88.  Designation  of  Newspapers. —  a  Courts  of  bankruptcy  shall  by  order  designate 
a  newspaper  published  within  their  respective  territorial  districts,  and  in  the  county  in 
which  the  bankrupt  resides  or  the  major  part  of  his  property  is  situated,  in  which  notices 
required  to  be  published  by  this  act  and  orders  which  the  court  may  direct  to  be  pub- 
lished shall  be  inserted.  Any  court  may  in  a  particular  case,  for  the  convenience  of 
parties  In  interest,  designate  some  additional  newspaper  in  which  notices  and  orders  in 
such  case  shall  be  published. 

S  89.  Offenses.*— a  A  person  shall  be  punished,  by  imprisonment  for  a  period  not  to 
exc-eed  five  years,  upon  conviction  of  the  offense  of  having  knowingly  and  fraudulentlv 
appropriated  to  his  own  use,  embezzled,  spent,  or  unlawfully  transferred  any  property 
or  secreted  or  destroyed  any  document  belonging  to  a  bankrupt  estate  which  came  into 
his  charge  as  trustee. 

h  A  person  sliall  be  punished,  by  imprisonment  for  a  period  not  to  exceed  two  years, 
upon  conviction  of  the  offense  of  having  knowingly  and  fraudulently  (1)  concealed  while 
a  bankrupt,  or  after  his  discharge,  from  his  trustee  any  of  the  property  lielonging  to  his 
estate  in  bankruptc}';  or  <2)  made  a  false  oath  or  account  in,  or  in  relation  to,  any  pro- 
ceeding in  bankruptcy;  (3)  presented  under  oath  any  false  claim  for  proof  against  the 
estate  of  a  bankrupt,  or  used  any  such  claim  in  composition  personally  or  by  agents 
proxy,  or  attorney,  or  as  agent,  proxy,  or  attorney;  or   (4)  received  any  material  amount 
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-of  property  from  «  bankrupt  after  the  filing -of  the  -p^itixvi/^itli  iartent  to  defeAt  Itiia 
act;  or  (5)  csztorted  or  attempted  to  extort -any  moaeyor  property  farom  any  pencm  aa 
a  eonaideration  for  acting  or  forbearing  to  act  in  bankruptcy  prooeeditigB. 

.c  A  person  ahall  be  puniahed  by  fine,  not  to  exceed  five*  huaMiited  dollars,  and' forfeit 
hie  office,  and  the- same  shall  tiKreupon  become  vacant,  uponMcontiotion  of  the  totfenae 
of  having  knowingly  (1^  acted  as  a  referee  in  a  case  in  whjch  he  is  directly  or  indirectly 
itttecested;  or  (2)  purchased,  while  a  referee,  directly  or  indirectly,  any  property  of  the 
estate  in  hankrupitcy  of  which  he  is  referee;  or  (3)  refused,  while  a  referee  or  trustee^ 
to  permit  a  reasonable  opportunity  lor  the  inspection  of  the  accounts  relating  to  the 
aJfairs  of,  and  the  papers  and  records  of,  estates  in  his  chacge  by  parties  in  interest  when 
directed  by  the  eoiurt  so  to  do. 

d  A  person  ahall  not  be  prosecuted  for  any  offense  arising  under  this  act  unless  the 
indictment  is  found  or  the  information  is  filed  in  court  within  one  year  after  the  oosn* 
misskm  of  the  ofi«nse. 

•  •  *  * 

§  80.  RuleSy  Forms,  and  Ot4er«.--*a  All  neoessary  rules,  forms^  and  orders  .aar to  pvo* 
cedure  and  for  carrying  this  act  into  force  and  effect  shall  be  pre8er;ibad,  and  may  be 
amended  from  time  to  time,  by  the  Supreme  Court  of  the  United  States. 


I  • 


I  31.  Cempjatation  of  Time^r^-a  Whenever  time  is  enumerated  by  days  in  this  act,  or 
in  any  proceeding  in  bankruptcy,  the  number  of  days  shall-  be  oomputed  by  oKolttdittg 
the  first  and  including  the  last,  unless  the  last  fall  on  a  Sunday  or  holiday,  in  whiek 
«vent  the  day  last  Included  shall  be  the  next  day  theoreafter  wbinh  is  not  a. Sunday  or  a 
legal  holiday.  ' 

§  32.  Transfer  of  Caaea — a  In  the  event  petitions  are  filed  against  the  saine  person, 
or  against  different  members  of  a  partnership,  in  d liferent  courts  of  batikniptcy  each  of 
which  has  jurisdiction,  the  cases  shall  be  transferred,  by  order  of  the  courts  relinquishing 
Jurisdiction,  to  and  be  consolidated  by  the  one  of  such  courts  which  can-  proceed  with  thd 
«ame  for  the  greatest  conveni^ice  of  parties  in  interest.  • 


CHAPTER  V. 

OFFICERS,  THEIR  DUTIES  AND  COMPENSATION. 
{  83.  Creation  of  Two  Officers. —  a  The  officer  of  referee  and  trustee  ar^. hereby  created* 

♦ 

i  34.  Appointment,  Remov&l,  and  Districts  of  Referees. —  a  Courts  of  bankruptcy  sha.ll, 
within  the  territorial  limits  of  which  they  respectively  have  jurisdiction,  (1)  appoint 
referees,  each  for  a  term  of  two  years,  and  may,  in  their  discretion,  remove  them  because 
their  services  arc  not  needed  or  for  other  cause;  and  (2)  designate,  and  from  time  tfi  time 
change,  the  limits  of  the  districts  of  referws,  so  that  each  county,  where  the  services  of 
a  referee  are  needed,  mav  constitute  at  least  one  district. 

f  83.  Qualifications  of  Referees. —  a  Individuals  shall  not  be  eligible  to  appointment 
as  referees  unless  they  are  respectively  (1)  corap<*tent  to  perform  the  duties  of  that 
office;  (2)  not  holding  any  office  of  profit  or  emolument  under  the  laws  of  the  l/nited 
States  or  of  any  State  other  than  commissioners  of  deeds,  justices  of  the  peace,  masters 
in  chancery,  or  notaries  public;  (3)  not  related  by  consanguinity  or  tiffinity,  within  the 
third  degree  as  determined  by  the  common  law,  to  any  of  the  judges  of  the  courts  of  bank- 
ruptcy or  circuit  courts  of  the  United  States,  />r  of  the  justices  or  judges  of  the  appellate 
courts  of  the  districts  wherein  they  may  be  appointed;  and  (4)  residents  of,  or  have 
their  ofliees  in,  the  territorial  districts  for  which  thej'  are  to  be  appointed. 

§  36.  Oaths  of  Office  of  Referees.—^  a  Referees  shall  take  the  same  oath  of  office  as  that 
prescribed  for  judges  of  United  States  courts. 

§  37.  Number  of  Referees. —  a  Such  number  of  referees  shall  be  appointed  as  may  be 
necessary  to  assist  in  expeditiously  transacting  tlie  bankruptcy  busineas  pending  in  the 
various  courts  of  bankruptcy. 
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I  S8.    JiizisdictiOB  of  Referees.-*- a   Referees  respectively  axe  hereby  inyested,  subjeet. 
always  to  a  review  by  the  judge,  within  the  limits  of  their  districts  as  established  frxun 
time  to  time,  with  jurisdiction  to   (1)    consider  all  petitions  referred  to  them  by   '^liier 
clerks  and  make  the  adjudications  or  dismiss  the  petitions;  (2)  exercise  the  powers  vested 
in  courts  of  bankruptcy  for  the  administering  of  oaths  to  and  the  examination  of  persoi 
as  witnesses  and  for  requiring  the  production  of  documents  in  proceedings  before  the] 
except  the  power  of  commitment;    (3)   exercise  the  powers  of  the  judge  for  the  takins^ 
possession  and  releasing  of  the  property  of  the  bankrupt  in  the  event  of  the  issuance  by 
the  clerk  of  a  certificate  showing  the  absence  of  a  judge  from  the  judicial  district,  or 
the  division  of  the  district,  or  his  sickness,  or  inability  to  act;   (4)  perform  such  par^ 
of  the  duties,  except  as  to  questions  arising  out  of  the  applications  of  bankrupts  fox^ 
composition  or  discharges,  as  are  by  this  act  conferred  on  courts  of  bankruptcy  and  mA 
shall  be  prescribed  by  rules  or  orders  of  the  courts  of  bankruptcy  of  their  respeetiT^ 
districts,  except  as  herein  otherwise   provided;    and    (5)    upon  the  application  of  the 
trustee  during  the  examination  of  the  bankrupts,  or  other  proceedings,  authorize  the 
employment  of  stenographers  at  the  expense  of  the  estates  at  a  compensation  not  to 
exceed  ten  cents  per  folio  for  reporting  and  transcribing  the  proceedings. 

S  M.  Duties'  of  .Referees. —  a  Referees  shall  (1)  declare  dividends  and  prepare  att<r 
deliver  to  trustees  dividend  sheets  showing  the  dividends  declared  and  to  whom  payable ; 
(2)  examine  all  schedules  of  property  and  lists  of  creditors  filed  by  bankrupts  and  cause- 
such  as  are  incomplete  or  defective  to  be  amended;  (3)  furnish  such  information  con- 
cerning the  estates  in  process  of  administration  before  them  as  may  be  requested  by  the 
parties  in  interest;  (4)  give  notices  to  creditors  as  herein  provided;  (5)  make  up 
records  embodying  the  evidence,  or  the  substance  thereof,  as  agreed  upon  by  the  partiea 
in  all  contested  matters  arising  before  them,  whenever  requested  to  do  so  by  either  of  the^ 
parties  thereto,  together  with  their  findings  therein,  and  transmit  them  to  the  judges; 
(6)  prepare  and  file  the  schedules  of  property  and  lists  of  creditors  required  to  be  filed 
by  the  bankrupts,  or  cause  the  same  to  be  done,  when  the  bankrupts  fail,  refuse,  or 
neglect  to  do  so;  (7)  safely  keep,  perfect,  and  transmit  to  the  clerks  the  records,  herein 
required  to  be  kept  by  them,  when  the  cases  are  concluded;  (8)  transmit  to  the  clerk» 
such  papers  as  may  be  on  file  before  them  whenever  the  same  are  needed  in  any  pro- 
ceedings in  courts,  and  in  like  manner  secure  the  return  of  such  papers  after  they  have- 
been  used,  or,  if  it  be  impracticable  to  transmit  the  original  papers,  transmit  certified 
copies  thereof  by  mail;  (9)  upon  application  of  an^  party  in  interest,  preserve  the  evi- 
dence taken  or  the  substance  thereof  as  agreed  upon  by  the  parties  before  them  when  a 
stenographer  is  not  in  attendance;  and  (10)  whenever  their  respective  offices  are  in  the 
same  cities  or  towns  where  the  courts  of  bankruptcy  convene,  call  upon  and  receive  from 
the  clerks  all  papers  filed  in  courts  of  bankruptcy  which  have  been  referred  to  them. 

h  Referees  shall  not  (1)  act  in  cases  in  which  they  are  directly  or  indirectly  inter- 
ested; (2)  practice  as  attorneys  and  counselors  at  law  in  any  bai^ruptcy  proceedings; 
or  (3)  purchase,  directly  or  indirectly,  any  property  of  an  estate  in  bankruptcy. 

(  40.    Compensation  of  Referees. —  a   Referees  shall  receive  as  full  compensation  for 

their  services,  payable  after  they  are  rendered,  a  fee  of  fifteen  dollars  deposited  with  the 

>  clerk  at  the  time  the  petition  is  filed  in  each  case,  except  when  a  fee  is  not  required  from 

a  voluntary  bankrupt,  and  Uceniy-five  cents  for  every  proof  of  claim  filed  for  allowanee, 

to  be  paid  from  the  estate,  if  any,  as  a  part  of  the  cost  of  administration,  and  from  estates' 

which  have  been  administered  before  them  one  per  centum  commissions  on  all  moneys 

,  disbursed  to  creditors  by  the  trustee,  or  one-half  of  one  per  centum  on  the  amount  to  be 

I  paid  to  creditors  upon  the  confirmation  of  a  composition. 

b  Whenever  a  case  is  transferred  from  one  referee  to  another  the  judge  shall  determine 
the  proportion  in  which  the  fee  and  commissions  therefor  shall  be  divided  between  the 
referees. 

c  In  the  event  of  the  reference  of  a  case  being  revoked  before  it  is  concluded,  and  when 
the  case  is  specially  referred,  the  judge  shall  determine  what  part  of  the  fee  and  com- 
missions shall  be  paid  to  the  referee.     {Thus  amended  by  Act  of  February  5,  1903.) 

f  41.  Contempts  before  Referees. —  a  A  person  shall  not,  in  proceedings  before  a  referee 
(1)  disobey  or  resist  any  lawful  order,  process  or  writ:  (2)  misbehave  during  a  hearing 
or  so  near  the  place  thereof  as  to  obstruct  the  same ;  ( 3 )  neglect  to  produce,  after  having 
been  ordered  to  do  so,  any  pertinent  document;  or  (4)  refuse  to  appear  after  having  been 
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Bubpomaed,  or,  upon  appearing,  refuse  to  take  tbe  oath  as  a  witneBS,  or,  after  having 
taken  the  oath,  reftue  to  be  examined  according  to  law:  Provided,  That  no  person  shall 
be  required  to  attend  as  a  witness  before  a  referee  at  a  place  outside  of  the  State  of 
his  residence,  and  more  than  one  hundred  miles  from  such  place  of  residence,  and  only 
in  case  his  lawful  mileage  and  fee  for  one  day's  attendance  shall  be  first  paid  or  tendered 
to  him. 

b  The  referee  sImJI  euiify  the  facts  to  the  judge,  if  any  person  shall  do  any  of  the 
things  forbidden  in  this  section.  The  judge  shall  thereupon,  in  a  summary  manner,  hear 
the  evidence  as  to  the  acts  complained  of,  and,  if  it  is  suc^  as  to  warrant  him  in  so 
doing,  punish  such  person  in  the  same  manner  and  to  the  same  extent  as  for  a  contempt 
committed  befora  the  court  of  bankruptcy,  or  commit  such  person  upon  the  same  con- 
ditions as  if  the  doing  of  the  forbidden  act  had  occurred  with  reference  to  the  process  of, 
or  in  the  presence  of,  the  court. 

I  49.  Records  of  Referees.— a  The  records  of  all  proceedings  in  each  case  before  a 
referee  shall  be  kept  as  nearly  as  may  be  in  the  same  manner  as  records  are  now  kept 
in  equity  cases  in  cireoit  courts  of  the  United  Stales. 

h  A  ref^ord  of  the  proceedings  in  eaehcase  »hall  bekept^ili  a -separate  book  or  books, 
and  sliall,  together  with  the  papers  on  file,  constitute  'the  records  of  tbe  case. 

c  The  book  or  books  containing  a  record  of  the  proceedings  shall,  when  the  case  is 
concluded  before  the  referee,  be  certified  to  by  him,  and,  together  with  such  papers  as  are 
on  file  before  him,  be  transmitted  to  the  court  of  bankruptcy  and  shall  there  remain  as 
a  part  of  the  records  of  the  court. 

(  4S.  Referee^fl  Absence  or  DisaWlity.-*- o  Whenever  the  oOdoe  of  a  referee  is  vacant, 
or  its  occupant  is  absent  or  disqualified  to  act,  the  judge  may  act,  or  may  appoint 
another  referee,  or  another  referee  holding  an  appointment  under  the  same  court  may,  by 
order  of  the  judge,  temporarily  fill  the  vacancy.  • ' 

S  44.  Appoliitment  of  Trustees.-— «  The  creditors  of  a  bankrupt  estate  shall,  at  their 
first  meeting  after  the  adjudication  or  after  a  vacancy  has  occurred  in  the  office  of  trustee, 
or  after  an  estate  has  been  reopened,  or  after  a  composition  has  been  set  aside  or  a  dis- 
charge revoked,  or  if  there  is  a  vacancy  in  the  office  of  trustee,  appoint  one  trustee  or 
three  trustees  of  such  estate.  If  the  creditors  do  not  appoint  a  tiustee  or  trustees  as 
herein  provided,  the  court  shall  do  so. 

I  41^.  QnaUfieations  of  Trustees.-*  o  Trustees  may  be  *(1)  indtvidnals  who  are  respec- 
tively competent  to  perform  the  duties  of  that  office,  and  reside  or  have  an  office  in  the 
judicial  district  within  which  they  are  appointed,  or  (2)  corporations  authorised  by  their 
diarters  or  by  law  to  act  in  such  capacity  and  having  an  office  in  the  judicial  district 
within  which  they  are  appointed. 

I  49.  Death  or  Removal  of  Trustees.-*  o  The  death  or  removal  of  a  trustee  shall  not 
abate  any  suit  or  proceeding  which  he  is  prosecuting  or  defending  at  the  time  of  his 
death  or  removal,  but  the  same  may  be  proceeded  with  or  defended  by  his  joint  trustee 
or  successor  in  the  same  manner  as  though  the  same  had  been  commenced  or  was  being 
defended  by  such  joint  trustee  alone  or  by  such  successor. 

§  47.  Duties  of  Trustee. —  a  Trustees  shall  respectively  (1)  account  for  and  pay  over 
to  the  estates  under  their  control  all  interest  received  by  them  upon  property  of  such 
estate;  (2)  collect  and  reduce  to  money  the  property  of  the  estates  for  which  they  are 
trustees,  under  the  direction  of  the  court,  and  close  up  the  estate  as  expeditiously  as  is 
compatible  with  the  best  interests  of  the  parties  in  interest;  and  such  trustees,  as  to  all 
property  in  the  custody  or  coming  into  the  custody  of  the  bankruptcy  court ,  shall  be 
deemed  vested  with  €Ul  the  rights ,  remedies,  and  powers  of  a  creditor  holding  a  Hen  by 
legal  or  equitable  proceedings  thereon;  and  also,  as  to  all  property  not  in  the  custody  of 
the  bankruptcy  court,  shall  be  deemed  vested  with  all  the  rights,  remedies,  and  pouters  of 
a  judgment  creditor  holding  an  estccution  duly  returned  unsatisfied;  (3)  deposit  all 
money  Moeived  by  them  in  one  of  the  designated  depositories;  (4)  disburse  money  only 
by  check  or  draft  on  the  depositories  in  which  it  has  been  deposited;  (5)  furnish  such 
information  concerning  the  estates  of  which  they  are  trustees  and  their  administration 
as  may  be  requested  by  parties  in  interest;  (6)  keep  regular  accounts  showing  all  amounts 
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received  and  from  wh&t  sources  and  all  amounts  expended  and  on  what  acoovnts;  (7)  iar 
before  the  final  meeting  of  the  creditors  detailed  statements  of  the  administration  of  t)» 
estates;  (8)  make  final  reports  and  fik  final  accounts  with  the  courts  fifteen  days  before  the 
days  fixed  for  the  final  meetings  of  the  creditors;  (9)  pay  dividends  within  ten  days  after 
they  are  declared  by  the  referees;  (10)  report  to  the  courta^  in  writing,  the  condition 
of  the  estates  and  the  amounts  of  money  on  hand,  and  such  other  details  as  may  be 
required  by  the  courts,  within  the  first  month  after  their  ap{K>intnwiit  and  every  two 
months  thereafter,  unless  otherwise  ordered  by  the  courts;  and  (11)  set  apart  the  bank- 
rupt's exemptions  and  report  the  items  and  estimated  value  thereof  to  the  court  as  soon 
as  practicable  after  their  appointment. 

b  Whenever  three  trustees  have  been  appointed  for  an  estate,  the  concurrence  of  at 
leae^t  two  of  tliem  shall  be  necessary  to  the  validity  of  their  eiFery  act  concerning  the 
administration  of  the  estate. 

c  The  trustee  shall,  tcithin  thirty  days  after  the  adjudication,  file  a  certified  copy  of 
the  decree  of  adjudication  in  the  office  where  conveyances  of  real  estate  are  recorded  in 
every  county  where  .the  bankrupt  owns  real  estate  not  emempt  from  execution,  and  pays 
the  fee  for  such  filing,  and  he  shall  receive  a  compensation  of  fifty  cents  for  each  copy  so 
filed,  which,  together  with  the  filing  fee,  shall  be  paid  out  of  the  estate  of  the  bankrupt 
a«  a  part  of  the  cost  and  disbursements  of  the  proceedings,  {Thus  annended  by  Acts  of 
February  5,  1903,  and  June  25,  1910.) 

§  48.  Compensation  of  Trustees,' Receiyera  and  ]Iar8hal8« — a  Trustees  shall  receive  for 
their  services,  payable  after  they  are  rendered,  a  fee  of  five  dollars  deposited  with  the 
clerk  at  the  time  the  petition  is  filed  in  each  case,  except  when  a  fee  is  not  required  from 
a  voluntary  bankrupt,  have,  and  such  commissions  on  all  moneys  disbursed  or  turned  over 
to  any  person,  including  lien  holders,  by  them,  as  may  he  allowed  by  the  courts,  not  to 
exceed  six  per  centum  on  the  first  five  hundred  dollars  or  less,  four  per  centum  on  moneys 
1^  access  of  five  hundred  dollars  and  less  than  fifteen  hundred  dollars,  two  per  centum  on 
mofieys  in  excess  of  fifteen  hundred  dollars  and  less  than  ten  thousand  dollars,  and  one 
per  centum  on  moneys  in  eacess  of  ten  thousand  dollars.  And  in  ease  of  the  confirmation 
of  a  composition  after  the  trustee  has  quailed  the  court  mo/y  aUoio  him,  as  compensmtion, 
not  to  exceed  one-half  of  one  per  centum  of  the  amount  to  be  paid  the  creditors  on  such 
compensation. 

b  In  the  event  of  an  estate  being  administered  by  three  trustees  instead  of  one  trustee 
or  by  successive  trustees,  the  court  shall  apportion  the  fees  and  commissions  between 
them  according  to  the  services  actually  rendered,  so  that  there  shall  not  be  paid  to  trustees 
for  the  administering  of  any  estate  a  greater  amount  than  one  trusitee  would  be  entitled  to, 

e  The  court  may,  in  its  discretion,  withhold  all  compensation  from  any  trustee  who  has 
been  remm^ed  for  cause. 

d  Receivers  or  marshals  appointed  pursuant  to  eeotion  two,  subdivieion  three,  of  this 
act  shall  receive  for  their  services,  payable  after  they  are  rendered,  compensation  by  way 
of  commissions  upon  the  moneys  disbursed  or  turned  over  to  any  person,  including  lien 
holders,  by  them,  and  also  upon  the  moneys  turned  over  by  them  or  afterwards  realized 
by  ilie  trustees  from  property  turned  over  in  kind  by  them  to  the  trustees,  as  the  court 
may  allow,  not  to  exceed  six  per  centum  on  the  first  five  hundred  dollars  or  less,  four  per 
centum  on  moneys  in  excess  of  five  hundred  dollars  and  less  than  ons  thousand  five  hun- 
dred dollars,  tvco  per  centum  on  moneys  in  excess  of  one  thotuand  five  hundred  dollars 
and  lesa  than  ten  thousand  dollars,  and  one  per  centum  on  moneys  in  excess  of  ten  thou- 
sand dollars:  Provided,  That  in  case  of  the  confirmation  of  a  composition  suoh  comsnis- 
sicns  shall  not  exceed  one-half  of  one  per  centum  of  the  amount  to  be  pedd  ^oreditors  on 
such  compositions :  Provided  further,  That  when  the  receiver  or  marshal  acts  as  a  mert 
cuniodian  and  does  not  carry  on  the  business  of  the  bankru/pt  as  provided  in  clatise  five 
of  section  two  of  this  act,  he  shall  not  receive  nor  be  allowed  in  any  form  or  guise  more 
than  two  per  centum  on  the  first  thousand  dollars  or  less,  and  one-h^lf  of  one  per  centum 
on  all  above  one  thousand  dollars  on  moneys  disbursed  by  him  or  turned  over  by  him  to 
the  trustee  and  on  moneys  subsequently  realized  from  property  turned  over  by  him  in 
kind  to  the  trustee:  Provided  further,  That  before  the  allowance  of  compensation  notice 
of  application  therefor,  speeifi/ing  the  amount  asked,  shall  be  given  to  creditors  in  the 
matuier  indicated  in  section  fifty-eight  of  this  act, 
.  e  Where  the  business  is  conducted  by  trustees,  marshals,  or  receivers,  as  provided  in 
clause  five  of  section  two  of  this  act,  the  court  may  allow  such  officers  additional  com' 
pensation  for  such  services  by  way  of  commissions  upon  the  moneys  disbursed  or4umed 
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over  to  amy  pw9on,  i$uiluding  Hen  holdere,  Ity  them,  e/nd,  in,  casee  of  recewers  or  marahaU, 
<Ml80  upcn  the  moneys  turned  ovar  by  them  on  afterwo/rde  realized  by  the  trueteee  from 
j»roperty  turned  over  in  hind  by  them  to  the  trueteee;  euch  oommieeiona  not  to  eaoceed 
«M»  per  oentum  on  the  first  five  hundred  dollars  or  less,  four  per  centum  on  moneys  in 
ewctss  of  five  hundred  dollars  and  less  than  one  thousand  five  hundred  dollars,  tu>o  per 
centum  on  moneys  in  excess  of  one  th4fusand  five  hundred  dollars  and  less  than  ten  thou- 
aand  dollars,  and  one  per  centum  on  moneys  in  eaoess  of  ten  thousand  dollars:  Provided, 
That  in  ccise  of  the  confirmation  of  a  composition  such  commissions  shall  not  esoceed  one- 
half  of  one  per  centum  of  the  amount  to  be  paid  creditors  on  such  oompoeition:  Pro- 
vided further,  That  before  the  allowance  of  compensation  notice  of  application  therefor, 
specifying  the  amount  asked,  shall  be  given  to  creditors  in  the  manner  indicated  in  section 
fifty-eight  of  this  act^     {Thus  amended  by  Acts  of  June  13,  1903,  and  June  25,  1910.) 

§  48.  Accounts  and  Papers  of  Tru8tee8.-r- a  The  accounts  and  papers  of  trustees  shall 
be  open  to  the  inspection  of  officers  and  all  parties  in  interest. 

§  50.  Bonds  of  Referees  and  Trustees. —  a  Referees,  before  assuming  the  duties  •of  their 
offices,  and  within  such  time  as  the  district  courts  of  the  United  States  having  jurisdic- 
tion  shall  prescribe,  shall  respectively  qualify  by  entering  into  bond  to  the.  United  States 
in  such  sum  as  shall  be  fixed  by  such  courts,  not  to  exceed  five  thousand  dollars,  with 
such  sureties  as  shall  be  approved  by  such  courts,  conditioned  for  the  faithful  performance 
of  their  official  duties. 

b  Trustees,  before  entering  upon  the  performance  of  their  official  duties,  and  within 
ten  days  after  their  appointment,  or  within  such  further  time,  not  to  exceed  five  days, 
as  the  court  may  permit,  shall  respectively  qualify  by  entering  into  bond  to  the  United 
States,  with  such  sureties  as  shall  be  approved  by  the  courts,  conditioned  for  the  faithful 
performance  of  their  official  duties. 

c  The  creditors  of  a  bankrupt  estate,  at  their  first  meeting  after  the  adjudication,  or 
after  a  vacancy  has  occurred  in  the  office  of  trustee,  or  after  an  estate  has  been  reopened^ 
or  after  a  composition  has  been  set  aside  or  a  discharge  revoked,  if  there  is  a  vacancy 
in  the  office  of  trustee,  shall  fix  the  amount  of  the  bond  of  the  trustee;  they  may  at  any 
time  increase  the  amount  of  the  bond.  If  the  creditors  do  not  fix  the  amount  of  the 
bond  of  the  trustee  as  herein  provided  the  court  shall  do  so. 

d  The  court  shall  require  evidence  as  to  the  actual  value  of  the  property  of  sureties. 

e  There  shall  be  at  least  two  sureties  upon  each  bond. 

/  The  actual  value  of  the  property  of  the  sureties,  over  and  above  their  liabilities  and 
exemptions,  on  each  bond  shall  equal  at  least  the  amount  of  such  bond. 

g  Corporations  organized  for  the  purpose  of  becoming  sureties  upon  bonds,  or  authorized 
by  law  to  do  so,  may  be  accepted  as  sureties  upon  the  bonds  of  referees  and  trustees 
wlienever  the  courts  are  satisfied  that  the  rights  of  all  parties  in  interest  will  be  thereby 
amply  protected. 

h  Bonds  of  referees,  trustees,  and  designated  depositories  shall  be  filed  of  record  in 
the  office  of  the  clerk  of  the  court  and  may  be  sued  upon  in  the  name  of  the  United  States 
for  the  use  of  any  person  injured  by  a  breach  of  their  conditions. 

i  Trustees  shall  not  be  liable,  personally  or  on  their  bonds,  to  the  United  States,  for 
any  penalties  or  forfeitures  incurred  by  the  bankrupts  under  this  act,  of  whose  estates 
they  are  respectively  trustees. 

j  Joint  trustees  may  give  joint  or  several  bonds. 

k  If  any  referee  or  trustee  shall  fail  to  give  bond,  as  herein  provided  and  within  the 
time  limited,  he  shall  be  deemed  to  have  declined  his  appointment,  and  such  failure  shall 
create  a  vacancv  in  his  office. 

I  Suits  upon  referees'  bonds  shall  not  be  brought  subsequent  to  two  years  after  the 
alleged  breach  of  the  bond. 

m  Suits  upon  trustees'  bonds  shall  not  be  brought  subsequent  to  two  years  after  the 
estate  has  been  closed. 

§  51*  Duties  of  Clerks. —  a  Clerks  shall  respectively  { 1 )  account  for,  as  for  other  fees 
received  by  them,  the  clerk's  fee  paid  in  each  case  and  such  other  fees  as  may  be  received 
for  certified  copies  of  records  which  may  be  prepared  for  persons  other  than  officers; 
(2)  collect  the  fees  of  the  clerk,  referee,  and  trustee  in  each  case  instituted  before  filing 
the  petition,  except  the  petition  of  a  proposed  voluntary  bankrupt  which  is  accompanied 
by  an  affidavit  stating  that  the  petitioner  is  without,  and  cannot  obtain,  the  money  with 
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which  to  pay  such  fees;  (3)  deliver  to  the  referees  vpoa  mffHaitimm  mB  fpiii  which  mkj 
be  lefened  to  them,  or,  if  the  oiBces  of  each  referees  aie  boC  m  the  mmit  cilie*  or  towns 
MM  the  offices  of  such  clerks,  transmit  such  papers  br  aalL  sad  m  Ifloe  ■auer  return 
papers  which  were  reoeiTed  from  such  referees  after  ther  havie  heea  wseri:  «4»  and  within 
ten  daTs  after  each  case  has  been  closed  paj  to  the  refene,  if  tfts  <9ae  was  referred,  the 
fee  collected. for  him,  and  to  the  trustee  the  fee  collected  for  hJas  at  the  tisK  ol  filing  the 
petition. 

S  92.  Compensation  of  Clerks  and  Marshals. —  •  Clerks  shall  icsfecthneiy  receive  as 
full  compensation  for  their  services  to  each  estate,  a  filiag  fee  o€  tea  daOaia,  except  when 
a  fee  is  not  required  from  a  voluntary  bankrupts 

b  Marshals  shall  respectively  receive  from  the  state  where  an  adjudication  in  bank- 
ruptcy is  made,  except  as  herein  otherwtBc  provided,  for  the  fwifiwsan  of  their  service 
in  proceedings  in  bankruptcy,  the  same  fees,  and  account  for  thea  ia  the  amme  way,  as 
they  are  entitled  to  receive  for  the  performance  of  the  same  or  similar  teiiites  in  other 
cases  in  accordance  with  laws  now  in  force,  or  such  as  may  be  hereafter  eaacted,  fixing 
the  compensation  of  marshals. 

{  53.  Duties  of  Attomey-GeneraL — a  The  Attomey-Qeneral  ahall  aaaaally  lay  before 
Congress  statistical  tables  showing  for  the  whole  country,  and  by  States,  the  number 
of  cases  during  the  year  of  voluntary  and  involuntary  bankrupter:  the  amount  of  the 
property  of  the  estates;  the  dividends  paid  and  the  expenses  of  administering  such  estates; 
and  such  other  like  information  as  he  may  deem  important. 

$  54.  Statistics  of  Bankruptcy  Proceedings. —  a  Officers  shall  furnish  in  writing  and 
transmit  by  mail  such  information  as  is  within  their  knowledge,  and  a^  may  be  shown 
by  tlie  records  and  papers  in  their  possession,  to  the  Attomey-GeneraK  for  statistical 
purposes,  within  ten  days  after  being  requested  by  him  to  do  so. 


CHAPTER  VI. 

CREDITORS. 

§  55.  Meetings  of  Creditors.-^  a  The  court  shall  cause  the  first  meeting  of  the  creditors 
of  a  bankrupt  to  be  held,  not  less  than  ten  nor  more  than  thirty  days  after  the  adjudica- 
tion, at  the  county  seat  of  the  county  in  which  the  bankrupt  has  had  his  principal  place 
of  business,  resided,  or  had  his  domicile;  or  if  that  place  would  be  manifestly  incon- 
venient as  a  place  of  meeting  for  the  parties  in  interest,  or  if  the  bankrupt  is  one  who 
does  not  do  business,  reside,  or  have  his  domicile  within  the  United  States,  the  court 
shall  fix  a  place  for  the  meeting  which  is  the  most  convenient  for  parties  in  interest. 
If  such  meeting  should  by  any  mischance  not  be.  held  within  such  time,  the  court  shall 
fix  the  date,  as  soon  as  may  be  thereafter,  when  it  shall  be  held. 

6  At  the  first  meeting  of  creditors  the  judge  or  referee,  shall  preside,  and,  before  pro- 
ceeding with  the  other  business,  may  allow  or  disallow  the  claims  of  creditors  there 
presented,  and  may  publicly  examine  the  bankrupt  or  cause  him  to  be  examined  at  the 
instance  of  any  creditor. 

c  The  creditors  shall  at  each  meeting  take  such  steps  as  may  be  pertinent  and  neoes* 
sary  for  the  promotion  of  the  best  interests  of  the  estate  and  the  enforcement  of  this  act. 

d  A  meeting  of  creditors,  subsequent  to  the  first  one,  may  be  held  at  any  time  and 
place  when  all  of  the  creditors  who  have  secured  the  allowance  of  their  claims  sign  a 
written  consent  to  liold  a  meeting  at  such  time  and  place. 

e  The  court  shall  call  a  meeting  of  creditors  whenever  one-fourth  or  more  in  number 
of  thoHc  who  have  proven  their  claims  shall  file  a  written  request  to  that  effect;  if  such 
request  is  signed  by  a  majority  of  such  creditors,  which  number  represents  a  majority 
in  amount  of  such  claims,  and  contains  a  request  for  such  meeting  to  be  held  at  a  desig- 
nated place,  tlie  court  sliall  call  such  meeting  at  such  place  within  thirty  days  after  the 
date  of  the  filing  of  the  request. 

/  Whenever  the  attairs  of  the  estate  are  ready  to  be  closed  a  final  meeting  of  creditors 
shall  be  ordered. 
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§  St.  Voters  at  MMtingt  of  Creditors.^-  a  Creditors  shall  pass  upon  matters  submitted 
to  tiiem  at  their  meetings  by  a  majority  vote  in  number  and  amount  of  claims  of  all 
creditors  whose  claims  have  been  allowed  and  are  present,  except  as  herein  otherwise 
provided. 

h  Creditors  holding  claims  which  are  secured  or  have  priority  shall  not,  in  respect  to 
such  claims,  be  entitled  to  vote  at  creditors'  meetings,  nor  shall  such  claims  be  counted 
in  computing  either  the  number  of  creditors  or  the  amount  of  their  claims,  unless  the 
limounts  of  such  claims  exceed  the  values  of  such  securities  or  priorities,  and  then  only 
for  such  excess. 

I  67.  Proof  and  Allowance  of  Claims.^- a  Proof  of  claims  shall  consist  of  a  statement 
under  oath,  in  writing,  signed  by  a  creditor  setting  forth  the  claim,  the  consideration 
therefor,  and  whether  any,  and,  if  so  what,  securities  are  held  therefor,  and  whether 
any,  and,  if  so  what,  payments  have  been  made  thereon,  and  that  the  sum  claimed  is 
justly  owing  from  the  bankrupt  to  the  creditor. 

h  Whenever  a  claim  is  founded  upon  an  instrument  of  writing,  such  instrument,  unless 
lost  or  destroyed,  shall  be  filed  with  the  proof  of  claim.  If  such  instrument  is  lost  or 
destroyed,  a  statement  of  such  fact  and  of  the  circumstances  of  such  loss  or  destruction 
shall  be  filed  under  oath  with  the  claim.  After  the  claim  is  allowed  or  disallowed,  such 
instrument  may  be  withdrawn  by  permission  of  the  court,  upon  leaving  a  copy  thereof  on 
file  with  the  claim. 

0  Claims  after  being  proved  may,  for  the  purpose  of  allowance,'  be  filed  by  the  claimant 
in  the  court  where  the  proceedings  are  pending,  or  before  the  referee  if  the  case  has  been 
referred. 

d  Claims  which  have  been  duly  proved  shall  be  allowed,  upon  receipt  by  or  upon 
presentation  to  the  court,  unless  objection  to  their  allowance  shall  be  made  by  parties  in 
interest,  or  their  consideration  be  continued  for  cause  by  the  court  upon  its  own  motion. 

e  Claims  of  secured  creditors  and  those  who  have  priority  may  be  allowed  to  enable 
such  creditors  to  participate  in  the  proceedings  at  creditors'  meetings  held  prior  to  the 
determination  of  the  value  of  their  securities  or  priorities,  but  shall  be  allowed  for  such 
eums  only  as  to  the  courts  seem  to  be  owing  over  and  above  the  value  of  their  securities 
or  priorities. 

/  Objections  to  claims  shall  be  heard  and  determined  as  soon  as  the  convenience  of  the 
court  and  the  best  interests  of  the  estates  and  tlie  claimants  will  permit. 

g  The  claims  of  creditors  who  have  received  preferences,  voidable  under  section  sixty, 
subdivision  b,  or  to  whom  conveyances,  trwnsferSj  a-ssignm^enis,  or  inoumbranceSf  void  or 
voidable  under  section  sixty'seven,  subdivision  e,  have  been  made  or  given,  shall  not  be 
allowed  unless  such  creditors  shall  surrender  such  preferences,  conveyances,  transfers, 
assignments,  or  incumbrances, 

h  The  value  of  securities  held  by  secured  creditors  shall  be  determined  by  converting 
the  same  into  money  according  to  the  terms  of  the  agreement  pursuant  to  which  such 
securities  were  delivered  to  such  creditors  or  by  such  creditors  and  the  trustee,  by 
agreement,  arbitration,  compromise,  or  litigation,  as  the  court  may  direct>  and  the  amount 
of  such  value  shall  be  credited  upon  such  claims,  and  a  dividend  shall  be  paid  only  on  the 
unpaid  balance. 

i  Whenever  a  creditor,  whose  claim  against  a  bankrupt  estate  is  secured  by  the  indi- 
vidual undertaking  of  any  person,  fails  to  prove  such  claim,  such  person  may  do  so  in 
the  creditor's  name,  and  if  he  discharge  such  undertaking  in  whole  or  in  part  he  shall 
be  subrogated  to  that  extent  to  the  rights  of  the  creditor. 

j  Debts  owing  to  the  United  States,  a  State,  a  county,  a  district,  or  a  municipality  as 
a  penalty  or  forfeiture  shall  not  be  allowed,  except  for  the  amount  of  the  pecuniary  loss 
sustained  by  the  act,  transaction,  or  proceeding  out  of  which  the  penalty  or  forfeiture 
arose,  with  reasonable  and  actual  costs  occasioned  thereby  and  such  interest  as  may  have 
accrued  thereon  according  to  law. 

k  Claims  which  have  been  allowed  may  be  reconsidered  for  cause  and  reallowed  or 
rejected  in  whole  or  in  part,  according  to  the  equities  of  the  case,  before  but  not  after 
the  estate  has  been  closed. 

1  Whenever  a  claim  shall  have  been  reconsidered  and  rejected,  in  whole  or  in  part, 
upon  which  a  dividend  has  been  paid,  the  trustee  may  recover  from  the  creditor  the 
amount  of  the  dividend  received  upon  the  claim  if  rejected  in  whole  or  the  proportional 
part  thereof  if  rejected  only  in  part. 


/ 
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m  The  claim  of  any  estate  whieh  is  being  administered  in  baaksruptcy  against  any 
like  estate  may  be  proved  by  the  trustee  and  allowed  by  the  court  in  the  same  manner 
and  upon  like  terms  as  the  claims  ol  other  creditors. 

n  Claims  shall  not  be  proved  against  a  bankrupt  estate  subsequent  to  one  year  after 
the  adjudication;  or  if  tliey  are  liquidated  by  Utii§[ation  and  the  final  judgment  therein 
is  rendered  within  thirty  days  before  or  after  tlie  expiration  of  such  time,  then  within 
sixty  days  after  the  rendition  of  such  judgment:  Pbovided,  That  the  right  of  infants 
and  insane  persons  without  guardians,  without  notice  of  the  proceedings,  may  continue 
six  months  longer:      {Thus  amended  by  Act  of  February  5,  1903.) 

I  58.  Notice  to  Creditors. —  a  Creditors  shall  have  at  least  ten  days'  notice  by  mail, 
to  their  respective  addresses  as  they  appear  in  the  list  of  creditors  of  the  bankrupt,  or 
as  afterwards  filed  with  the  papers  in  tlie  case  by  the  creditors,  unless  they  waive  notice 
in  writing^  of  (1)  all  examinations  of  the  bankrupt;  (2)  all  hearings  upon  applications 
for  the  confirmation  of  compositions;  (3)  all  meetings  of  creditors;  (4)  all  proposed 
sales  of  property;  (5)  the  declaration  and  time  of  payment  of  dividends;  (6)  the  filing 
of  the  final  accounts  of  the  trustee,  and  the  time  when  and  the  place  where  they  will  be 
examined  and  passed  upon;  (7)  the  proposed  compromise  of  any  controversy.  (3)  the 
proposed  dismissal  of  the  proceedings,  and  (9)  there  shall  be  thirty  days  notice  of  all 
applications  for  the  discharge  of  bankrupts,     (Thus  amended  by  the  Act  of  June  25,  1910.) 

b  Notice  to  creditors  of  the  first  meeting  shall  be  published  at  least  once  and  may  be 
published  such  number  of  additional  times  as  the  court  may  direct;  the  last  publication 
shall  be  at  least  one  week  prior  to  the  date  fixed  for  the  meeting.  Other  notices  may  be 
published  as  the  court  shall  direct. 

c   All  notices  shall  be  given  by  the  referee,  unless  otherwise  ordered  by  the  judge. 

f  69.  Who  may  file  and  dismiss  petitions.-*  a  Any  qualified  person  may  file  a  petition 
to  be  adjudged  a  voluntary  bankrupt. 

b  Three  or  more  creditors  who  have  provable  claims  against  any  person  which  amount 
in  the  aggregate  in  excess  of  the  value  of  securities  held  by  them,  if  any,  to  five  hundred 
dollars  or  over;  or  if  all  of  the  creditors  of  such  person  are  less  than  twelve  in  number, 
then  one  of  such  creditors  whose  claim  equals  such  amount  may  file  a  petition  to  have 
him  adjudged  a  bankrupt. 

c  Petitions  shall  be  filed  in  duplicate,  one  copy  for  the  clerk  and  one  for  service  on 
the  bankrupt. 

d  If  it  be  averred  in  the  petition  that  the  creditors  of  the  bankrupt  are  less  than 
twelve  in  number,  and  less  than  three  creditors  have  joined  as  petitioners  therein,  and 
the  answer  avers  the  existence  of  a  larger  number  of  creditors,  there  shall  be  filed  with 
the  answer  a  list  under  oath  of  all  the  creditors,  with  their  addresses,  and  thereupon 
the  court  shall  cause  all  such  creditors  to  be  notified  of  the  pendency  of  such  petition 
and  shall  delay  the  hearing  upon  such  petition  for  a  reasonable  time,  to  the  end  that 
parties  in  interest  shall  have  an  opportunity  to  be  heard;  if  upon  such  hearing  it  shall 
appear  that  a  sufficient  number  have  joined  in  such  petition,  or  if  prior  to  or  during 
such  hearing  a  sufficient  number  shall  join  therein,  the  case  may  be  proceeded  with,  but 
otherwise  it  shall  be  dismissed. 

6  In  computing  the  number  of  creditors  of  a  bankrupt  for  the  purpose  of  determining 
how  many  creditors  must  join  in  the  petition,  such  creditors  as  were  employed  by  him 
at  the  time  of  filing  the  petition  or  are  related  to  him  by  consanguinity  or  affinity  within 
the  third  degree,  as  determined  by  the  common  law,  and  have  not  joined  in  the  petition,, 
slmll  not  be  counted. 

/  Creditors  other  than  original  petitioners  may  at  any  time  enter  their  appearance 
and  join  in  the  petition,  or  file  an  answer  and  be  heard  in  opposition  to  the  prayer  of 
the  petition. 

g  A  voluntary  or  involuntary  petition  shall  not  be  dismissed  by  the  petitioner  or  peti- 
tioners or  for  want  of  prosecution  or  by  consent  of  parties  until  after  notice  to  the 
creditors,  and  to  that  end  the  court  shall^  before  entertaining  an  application  for  dis- 
missal, require  the  bankrupt  to  file  a  list,  under  oath,  of  all  his  creditors,  with  their 
addresses,  and  shall  cause  notice  to  be  sent  to  all  such  creditors  of  the  pendency  of  such 
application,  and  shall  delay  the  hearing  thereon  for  a  reasonable  time  to  allou)  all  ored^ 
iters  and  parties  in  interest  opportunity  to  be  heard,  {Thus  amended  by  Act  of  Jumc 
25,  1910.) 
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§  60.  Prelerred  Qteditox^r-^a  A  permm  ehall  be  deemed  to  have  given  a  preference  iU 
being  insolvent,  he  has,  within  four  numths  before  the  filmg  of  the  petition,  or  after  the 
filing  of  the  petition  and  before  the  adjudication,  procured  or  suffered  a  judgment  to  be 
entered  against  himself-  in  favor  of  any  person,  or  made  a  transfer  of  any  of  his  property, 
and  the  effect  of  the  enforcement  of  such  judgment  or  transfer  will  be  to  enable  any  one 
of  his  creditors  to  obtain  a  greater  percentage  of  his  debt  than  any  other  of  such 
creditors  of  the  same  class.  Where  the  reference  coneieis  in  a  tronefer,  such  period  of 
four  monthe  ehall  not  empire  until  four  monthe  after  the  date  of  the  recording  or  regis- 
tering of  the  tranefer,  if  hg  law  eueh  recording  or  registering  is  required, 

b  If  a  bankrupt  shall  have  procured  or  suffered  a  judgment  to  be  entered  against  him 
in  favor  of  av>y  person  or  have  made  a  transfer  of  any  of  his  property,  and  if,  at  the  time 
of  the  transfer,  or  of  the  entry  of  the  judgment, ,  or  if  the  recording  or  registering  of 
the  transfer  if  by  law  recording  or  registering  thereof  is  required,  and  being  within  four 
mmtths  before  the  filing  of  the  petition  in  bankruptcy  or  after  the  filing  thereof  and 
before  the  adjudication,  the  bankrupt  be  insolvent  and  the  judgment  and  transfer  thevi 
operate  as  a  preference,  and  the  person  receiving  it  or  to  be  benefited  thereby^  or  his 
agent  acting  therein,  shall  then  have  reasonable  cause  to  believe  that  the  enforcement  of 
stieh  judgment  or  transfer  would  effect  a  preference,  iP  shall  be  voidable  by  the  trustee 
and  he  may  recover  the  property  or  its  value  from  such  person.  And  for  the  purpose  of 
such  recovery  any  court  of  bankruptcy,  as  hereinbefore  defined,  and  any  state  court 
which  would  have  had  jurisdiction  if  bankruptcy  had  not  intervened,  shall  have  con- 
current jurisdiction. 

o  If  a  creditor  has  been  preferred,  and  afterwards  in  good  faith  gives  the  debtor 
further  credit  without  security  of  any  kind  for  property  which  becomes  a  part  of  the 
debtor's  estates,  the  amount  of  such  new  credit  remaining  unpaid  at  the  time  of  the 
adjudication  in  bankruptcy  may  be  set  off  against  the  amount  which  would  otherwise 
be  recoverable  from  him. 

d  If  A  debtor  shall,  directly  or  indirectly,  in  contemplation  of  the  filing  of  a  petition 
by  or  against  him,  pay  money  or  transfer  property  to  an  attorney  and  counselor  at  law, 
solicitor  in  equity,  or  proctor  in  admiralty  for  services  to  be  rendered,  the  transaction 
shall  be  re-examined  by  the  court  on  petition  of  the  trustee  or  any  creditor  and  shall  only 
be  held  valid  to  the  extent  of  a  reasonable  amount  to  be  determined  by  the  court,  and 
the  excess  may  be  recovered  by  the  trustee  for  the  benefit  of  the  estate.  {Thus^  amended 
by  Act  of  February  5,  1903,  and  June  25,  1910.) 


CHAPTER  VIL 

ESTATES. 

f  61.  Depositories  for  money .-^  a  Courts  of  bankruptcy  shall  designate,  by  order,  bank- 
ing institutions  as  depositories  for  the  money  of  bankrupt  estates,  as  convenient  as  may 
be  to  the  residences  of  trustees,  and  shall  require  bonds  to  the  United  States,  subject  to 
their  approval,  to  be  given  by  such  banking  institutions,  and  may  from  time  to  time  as 
occasion  may  require,  by  like  order  increase  the  number  of  depositories  or  the  amount  of 
any  bond  or  change  such  depositories. 

§  62.  Expenses  of  Adminstering  Estates. —  a  The  actual  and  necessary  expenses 
incurred  'by  officers  in  the  administration  of  estates  shall,  except  where  other  provisions 
are  made  for  their  payment,  be  reported  in  detail,  under  oath,  and  examined  and  approved 
or  disapproved  by  the  court.  If  approved,  they  shall  be  paid  and  allowed  out  of  the 
estates  in  which  they  were  incurred. 

I  63.  Debts  which  may  be  Proved. —  a  Debts  of  the  bankrupt  may  be  proved  and 
allowed  against  his  estate  which  are  (1)  a  fixed  liability,  as  evidenced  by  a  judgment  or 
an  instrument  in  writing,  absolutely  owing  at  the  time  of  the  filing  of  the  petition  against 
him,  whether  then  payable  or  not,  with  any  interest  thereon  which  Mould  have  been 
recoverable  at  that  date  or  with  a  rebate  of  interest  upon  such  as  were  not  then  payable 
and  did  not  bear  interest;  (2)  due  as  costs  taxable  against  an  involnnlary  bankrupt 
who  was  at  the  time  of  the   filing  of  the  petition   against  him  plaintiff  in  a  cause  of 
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action  which  would  pass  to  the  trustee  and  which  the  trustee  declinee  to  prosecute  after 
notice;  (3)  founded  upon  a  claim  for  taxable  costs  incurred  in  good  faith  by  a  creditor 
before  the  filing  of  the  petition  in  an  action  to  recover  a  provable  debt;  (4)  founded 
upon  an  open  account,  or  upon  a  contract  express  or  implied;  and  (5)  founded  upon 
provable  debts  reduced  to  judgments  after  the  filing  of  the  petition  and  before  the  con- 
sideration of  the  bankrupt's  application  for  a  discharge,  less  costs  incurred  and  interests 
accrued  after  the  filing  of  the  petition  and  up  to  the  time  of  the  entry  of  such  judgments. 
b  Unliquidated  claims  against  the  bankrupt  may,  pursuant  to  application  to  the  court, 
be  liquidated  in  such  manner  as  it  shall  direct,  and  may  thereafter  be  proved  and  allowed 
against  his  estate. 

I  M.  Debts  which  hare  Priority^ —  a  The  court  shall  order  the  trustee  to  pay  all  taxes 
legally  due  and  owing  by  the  bankrupt  to  the  United  States,  State,  county,  district,  or 
municipality  in  advance  of  the  payment  of  dividends  to  creditors,  and  upon  filing  the 
'receipts  of  the  proper  public  officers  for  such  payment  he  shall  be  credited  with  the 
amount  thereof,  and  in  case  any  question  arises  as  to  the  amount  or  legality  of  any 
such  tax  the  same  shall  be  heard  and  determined  by  the  court. 

b  The  debts  to  have  priority,  except  as  herein  provided,  and  to  be  paid  in  full  out  of 
bankrupt  estates,  and  the  order  of  payment  shall  be  (1)  the  actual  and  necessary  cost 
of  preserving  the  estate  subsequent  to  filing  the  petition;  (2)  the  filing  fees  paid  by 
creditors  in  involuntary  cases,  and,  tohere  property  of  the  bankrupt ,  transferred  or  con- 
cealed by  him  either  before  or  after  the  filing  of  the  petition,  shall  have  been  recovered 
for  the  benefit  of  the  estate  of  the  bwnkrupt  by  the  efforts  and  at  the  expense  of  one  or 
more  creditors,  the  reasonable  expenses  of  such  recovery;  (3)  the  cost  of  administration, 
including  the  fees  and  mileage  payable  to  witnesses  as  now  or  hereafter  provided  by  the 
laws  of  the  United  States,  and  one  reasonable  attorney's  fee,  for  the  professional  services 
actually  rendered,  irrespective  of  the  number  of  attorneys  employed,  to  the  petitioning 
creditors  in  involuntary  cases,  to  the  bankrupt  in  involuntary  cases  while  performing 
the  duties  herein  prescribed,  and  to  the  bankrupt  in  voluntary  cases,  as  the  court  may 
allow;  (4)  wages  due  to  workmen,  clerks,  traveling  or  dty  saissmen*  or  servants  which 
have  been  earned  within  three  months  before  the  uate  of  the  commencement  of  proceed- 
ings, not  to  exceed  three  hundred  dollars  to  each  claimant;  and  (5)  debts  owing  to  any 
person  who  by  the  laws  of  the  States  or  the  United  States  ia  entitled  to  priority. 

c  In  the  event  of  the  confirmation  of  a  composition  being  set  aside,  or  a  dischaige 
revoked,  the  property  acquired  by  the  bankrupt  in  addition  to  his  estate  at  the  time  the 
composition  was  confirmed  or  the  adjudication  was  made  shall  be  applied  to  the  pay- 
ment in  full  of  the  claims  of  creditors  for  property  sold  to  him  on  credit,  in  good  faith, 
while  such  composition  or  discharge  was  in  force,  and  the  residue,  if  any,  shall  be  applied 
to  the  payment  of  the  debts  which  were  owing  at  tlie  time  of  the  adjudication.  (Thus 
amended  by  Act  of  February  5,  1903,  and  June  15,  1906.) 

S  69.  Declaration  and  Payment  of  Dividends. —  a  Dividends  of  an  equal  per  centum 
shall  be  declared  and  paid  on  all  allowed  claims,  except  such  as  have  priority  or  are 
secured. 

b  The  first  dividend  shall  be  declared  within  thirty  days  after  the  adjudication,  if 
the  money  of  the  estate  in  excess  of  the  amount  necessary  to  pay  the  debts  which  have 
priority  and  such  claims  as  have  not  been,  but  probably  will  be,  allowed  equals  fiYe  per 
centum  or  more  of  such  allowed  claims.  Dividends  subsequent  to  the  first  shall  be 
declared  upon  like  terms  as  the  first  and  as  often  as  the  amount  shall  equal  ten  per 
centum  or  more  and  upon  closing  the  estate.  Dividends  may  be  declared  oftener  and  in 
smaller  proportions  if  the  judge  shall  so  order:  Provided,  That  the  first  dividend  shall 
not  include  more  than  fifty  per  centum  of  the  money  of  the  estate  in  excess  of  the  amount 
necessary  to  pay  the  debts  which  have  priority  and  such  claims  as  probably  tcill  be 
allowed:  And  provided  further.  That  the  final  dividend  shall  not  be  declared  tcithin  three 
months  after  the  first  dividend  shall  be  declared, 

c  The  rights  of  creditors  who  have  received  dividends,  or  in  whose  favor  final  dividends 
have  been  declared,  shall  not  be  affected  by  the  proof  and  allowance  of  claims  subsequent 
to  the  date  of  such  payment  or  declarations  of  dividends:  but  the  creditors  proving  and 
securing  the  allowance  of  such  claims  shall  be  paid  dividends  equal  in  amount  to  those 
already  received  by  the  other  creditors  if  the  estate  equals  so  much  before  such  other 
creditors  are  paid  any  further  dividends. 


•  Amended  by  Act  of  1906,  approved  June  15. 
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d  Whenever  a  person  shall  have  been  adjudged  a  bankrupt  by  a  court  without  the 
United  States  and  also  by  a  court  of  bankruptcy,  creditors  residing  within  the  United 
States  shall  first  be  paid  a  dividend  equal  to  that  received  in  the  court  without  the  United 
States  by  other  creditors  before  creditors  who  have  received  a  dividend  in  such  court  shall 
be  paid  any  amounts. 

e  A  claimant  shall  not  be  entitled  to  collect  from  a  bankrupt  estate  any  greater  amount 
than  shall  accrue  pursuant  to  the  provisions  of  this  act.  {Thus  amended  by  Act  of 
February  a,  1903.) 

§  66.  Unclaimed  IMvidends. —  a  Dividends  which  remain  unclaimed  for  six  months  after 
the  final  dividend  has  been  declared  shall  be  paid  by  the  trustee  into  court. 

h  Dividends  remaining  unclaimed  for  one  year  shall,  under  the  direction  of  the  court, 
be  distributed  to  the  creditors  whose  claims  have  been  allowed  but  not  paid  in  full,  and 
after  such  claims  have  been  paid  in  full  the  balance  shall  be  paid  to  the  bankrupt: 
Pbovided,  That  in  case  unclaimed  dividends  belong  to  minors  such  minors  may  have  one 
year  after  arriving  at  majority  to  claim  such  dividends. 

f  67.  Liens.— -a  Claims  which  for  want  of  record  or  for  other  reasons  would  not  have 
been  valid  liens  as  against  the  claims  of  the  creditors  of  the  bankrupt  shall  not  be  Hens 
against  his  estate. 

h  Whenever  a  creditor  is  prevented  from  enforcing  his  rights  as  against  a  lien  created^ 
or  attempted  to  be  created,  by  his  debtor,  who  afterwards  becomes  a  bankrupt,  the  trustee 
of  the  estate  of  such  bankrupt  shall  be  subrogated  to  and  may  enforce  such  rights  of  such 
creditor  for  the  benefit  of  the  estate. 

c  A  lien  created  by  or  obtained  in  or  pursuant  to  any  suit  or  proceeding  at  law  or 
in  equity,  including  an  attachment  upon  mesne  process  or  a  judgment  by  confession,  which 
was  begun  against  a  person  within  four  months  before  the  filing  of  a  petition  in  bank- 
ruptcy by  or  against  such  person  shall  be  dissolved  by  the  adjudication  of  such  person 
to  be  a  bankrupt  if  (1)  it  appears  that  said  lien  was  obtained  and  permitted  while  the 
defendant  was  insolvent  and  that  its  existence  and  enforcement  will  work  a  preference, 
or  (2)  the  party  or  parties  to  be  benefited  thereby  had  reasonable  cause  to  belie V^  the 
defendant  was  insolvent  and  in  contemplation  of  bankruptcy,  or  (3)  that  such  lien  was 
sought  and  permitted  in  fraud  of  the  provisions  of  this  act;  or  if  the  dissolution  of  such 
lien  would  militate  against  the  best  interests  of  the  estate  of  such  person  the  same  shall 
not  be  dissolved,  but  the  trustee  of  the  estate  of  such  person,  for  the  benefit  of  the  estate, 
«hall  be  subrogated  to  the  rights  of  the  holder  of  such  lien  and  empowered  to  perfect  and 
enforce  the  same  in  his  name  as  trustee  with  like  force  and  eff'ect  as  such  holder  might 
have  done  had  not  bankruptcy  proceedings  intervened. 

d  Liens  given  or  accepted  in  good  faith  and  not  in  contemplation  of  or  in  fraud  upon 
this  act,  and  for  a  present  consideration,  which  have  been  recorded  according  to  law,  if 
record  thereof  was  necessary  in  order  to  impart  notice,  shall  to  the  eaient  of  auch  present 
consideration  only,  not  be  alTected  by  this  act. 

e  That  all  conveyances,  transfers,  assignments,  or  incumbrances  of  his  property,  or 
any  part  thereof,  made  or  given  by  a  person  adjudged  a  bankrupt  under  the  provisions 
of  this  act  subsequent  to  the  passage  of  this  act  and  within  four  months  prior  to  the 
filing  of  the  petition,  with  the  intent  and  purpose  on  his  part  to  hinder,  delay,  or  defraud 
his  creditors,  or  any  of  them,  shall  be  null  and  void  as  against  the  creditors  of  such 
debtor,  except  as  to  purchasers  in  good  faith  and  for  a  present  fair  coni^ideration;  and 
all  property  of  the  debtor  conveyed,  transferred,  assigned,  or  encumbered  as  aforesaid 
shall,  if  he  be  adjudged  a  bankrupt,  and  the  same  is  not  exempt  from  execution  and 
liability  for  debts  by  the  law  of  his  domicile  be  and  remain  a  part  of  the  assets  and 
estate  of  the  bankrupt  and  'Shall  pass  to  his  said  trustee,  whose  duty  it  shall  be  to 
recover  and  reclaim  the  same  by  legal  proceedings  or  otherwise  for  the  benefit  of  the 
creditors.  And  all  conveyances,  transfers,  or  incumbrances  of  his  property  made  by  a 
debtor  at  any  time  within  four  months  prior  to  the  filing  of  the  petition  against  him, 
and  while  insolvent,  which  are  held  null  and  void  as  against  the  creditors  of  such  debtor 
by  the  laws  of  the  State,  Territory,  or  District  in  which  such  property  is  situate,  shall 
be  deemed  null  and  void  under  this  act  against  the  creditors  of  such  debtor  if  he  be 
adjudged  a  bankrupt,  and  such  property  shall  pass  to  the  assignee  and  be  by  him 
reclaimed  and  recovered  for  the  benefit  of  the  creditors  of  the  bankrupt.  For  the  purpose 
cf  such  recovery  any  court  of  bankruptcy  as  hereinbefore  defined^  and  any  State  court 
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whix:h  would  hare  hud  jurisdiction  if  bankruptcy  had  not  intervened,  shall  have  concurrent 
jurisdiction. 

f  That  all  levies,  judgmentB,  attacbmenta,  or  other  Ikna,  obtained  through  legal  pro- 
ceedings against  a  person  who  is  insolvent,  at  any  time  within  four  months  prior  to  the 
filing  of  a  petition  in  bankruptcy  against  him,  shall  be  deemed  null  and  void  in  case 
he  is  adjudged  a  bankrupt,  and  the  property  affected  by  the  levy,  judgment,  attachment, 
or  other  lien  shall  be  deemed  wholly  discharged  and  released  from  the  same,  and  shall 
pass  to  the  trustee  as  a  part  of  the  estate  of  the  bankrupt,  unless  the  court  shall,  on. 
due  notice,  order  that  the  right  under  such  levy,  judgment,  attachment,  or  other  lien 
shall  be  preserved  for  the  benefit  of  the  estate;  and  thereupon  the  same  may  pass  to  and 
shall  be  preserved  by  the  trustee  for  the  benefit  of  tlie  estate  as  aforesaid.  And  the  court 
may  order  such  conveyance  as  shall  be  necessary  to  carry  the  purposes  of  this  section 
into  effect:  Provided,  That  nothing  herein  contained  shall  have  the  effect  to  destroy  or 
impair  the  title  obtained  by  such  levy,  judgment,  or  other  lien,  of  a  bona  fide  purchaser 
for  value  who  shall  have  acquired  the  same  without  notice  or  reasonable  cause  for  inquiry. 
(ThuA  amended  by  Act  of  February  5,  1903,  and  June  15,  1910.) 

§  68.  Set-offs  and  Counterclainu. —  a  In  all  cases  of  mutual  debts  or  mutual  credits 
between  the  estate  of  a  bankrupt  and  a  creditor  the  account  shall  be  stated  and  one  debt 
shall  be  set  off  against  the  other,  and  the  balance  only  shall  be  allowed  or  paid. 

b  A  set-off  or  counterclaim  shall  not  be  allowed  in  favor  of  any  debtor  of  the  bank- 
rupt  which  (1 )  is  not  provable  against  the  estate;  or  (2)  was  purchased  by  or  transferred 
to  him  after  the  filing  of  the  petition,  or  within  four  months  before  such  filing,  with  a 
view  to  such  use  and  with  knowledge  or  notice  that  such  bankrupt  was  insolvent,  or  had 
committed  an  act  of  bankruptcy. 

§  69.  Possession  of  Property. —  a  A  judge  may,  upon  satisfactory  proof,  by  affidavit, 
that  a  bankrupt  against  whom  an  involuntary  petition  has  been  filed  and  is  pending  has 
committed  an  act  of  bankruptcy,  or  has  neglected  or  is  neglecting,  or  is  about  to  so 
'  neglect  his  property  that  it  has  thereby  deteriorated  or  is  thereby  deteriorating  or  is 
aboiit  thereby  to  deteriorate  in  value,  issue  a  warrant  to  the  marshal  to  seize  and  hold  it 
subject  to  further  orders.  Before  such  warrant  is  issued  the  petitioners  applying  therefor 
shall  enter  into  a  bond  in  such  an  amount  as  the  judge  shall  fix,  with  such  sureties  as 
he  shall  approve,  conditioned  to  indemnify  such  bankrupt  for  such  damages  as  he  shall 
sustain  in  the  event  such  seizure  shall  ptove  to  have  been  wrongfully  obtained.  Such 
property  shall  be  released,  if  such  bankrupt  shall  give  bond  in  a  sum  which  shall  be 
fixed  by  the  judge,  with  such  sureties  as  he  shall  approve,  conditioned  to  turn  over  such 
property,  or  pay  the  value  thereof  in  money  to  the  trustee,  in  the  event  he  is  adjudged 
a  bankrupt  pursuant  to  such  petition. 

I  70.  Title  to  Property. —  a  The  trustee  of  the  estate  of  a  bankrupt,  upon  his  appoint- 
ment and  qualification,  and  his  successor  or  successors,  if  he  shall  have  one  or  more,  upon 
his  or  their  appointment  and  qualification  shall  in  turn  be  vested  by  operation  of  law 
with  the  title  of  the  bankrupt,  as  of  the  date  he  was  adjudged  a  bankrupt,  except  in  so 
far  as  it  is  to  property  which  is  exempt,  to  all  (1)  documents  relating  to  his  property; 
(2)  interest  in  patents,  patent  rights,  copyrights,  and  trade-marks;  (3)  powers  which 
he  might  have  exercised  for  his  own  benefit,  but  not  those  which  he  might  have  exercised 
for  some  other  person;  (4)  property  transferred  by  him  in  fraud  of  his  creditors;  (5) 
property  which  prior  to  the  filing  of  the  petition  he  could  by  any  means  have  transferred 
or  which  might  have  been  levied  upon  and  sold  under  judicial  process  against  him: 
Provided,  That  when  any  bankrupt  shall  have  any  insurance  policy  which  has  a  cash 
surrender  value  payable  to  himself,  his  estate,  or  personal  representatives^  he  may,  within 
thirty  days  after  the  cash  surrender  value  has  been  ascertained  and  stated  to  the  trustee 
by  the  company  issuing  the  same,  pay  or  secure  to  the  trustee  the  sum  so  ascertained 
and  stated,  and  continue  to  hold,  own,  and  carry  such  policy  free  from  the  claims  of  the 
creditors  participating  in  the  distribution  of  his  estate  under  the  bankruptcy  proceedings, 
otherwise  the  policy  shall  pass  to  the  trustee  as  assets;  and  (6)  rights  of  action  arising 
upon  contracts  or  from  the  unlawful  taking  or  detention  of,  or  injury  to,  his  property. 

6  All  real  and  personal  property  belonging  to  bankrupt  estates  shall  be  appraised  b}' 
three  disinterested  appraisers :  they  shall  be  appointed  by,  and  report  to,  the  court.  Real 
and  personal   property  shall,  when  practicable,  be  sold  subject  to  the  approval  of   the 
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court;  it  shall  not  be  sold  otherwise  than  subject  to  the  approval  of  the  court  for  less 
than  seventy-five  per  centum  of  its  appraised  value. 

c  The  title  to  property  of  a  bankrupt  estate  which  has  been  soild,  as  herein  provided, 
shall  be  conveyed  to  the  purchaser  by  the  trustee. 

d  Whenever  a  composition  shall  be  set  aside,  or  discharge  revoked,  the  trustee  shall, 
upon  his  appointment  and  qualification,  be  vested  as  herein  provided  with  the  title  to 
all  of  the  property  of  the  bankrupt  as  of  the  date  of  the  final  decree  setting  aside  the 
composition  or  revoking  the  discharge. 

e  The  trustee  may  avoid  any  transfer  by  the  bankrupt  of  his  property  which  any 
creditor  of  such  bankrupt  might  have  avoided,  and  may  recover  the  property  so  trans- 
ferred, or  its  value,  from  the  person  to  whom  it  was  transferred,  unless  he  was  a  bona 
fide  holder  for  value  prior  to  the  date  of  the  adjudication.  Such  property  may  be  recov- 
ered or  its  value  collected  from  whoever  may  have  received  it.  except  a  bona  fide  holder 
for  value.  For  the  purpose  of  such  recovery  any  court  of  bankruptcy  as  hereinbefore 
defined,  and  any  State  court  which  would  have  had  jurisdiction  if  bankruptcy  had  not 
intervened,  shall  have  concurrent  jurisdiction. 

f  Upon  a  confirmation  of  a  composition  offered  by  a  bankrupt,  the  title  to  his  property 
shall  thereupon  revest  in  him.     {Amended  by  Act  of  February  5,  1903.) 

■ 

f  71.  That  the  clerks  of  the  several  district  courts  of  the  United  States  shall  prepare 
and  keep  in  their  respective  offices  complete  and  convenient  indexes  of  all  petitions  and 
■discharges  in  bankruptcy  heretofore  or  hereafter  filed  in  the  said  courts,  and  shall,  when 
requested  so  to  do,  issue  certificates  of  search  certifying  as  to  whether  or  not  any  such 
petitions  or  discharges  have  been  filed;  and  said  clerks  shall  be  entitled  to  receive  for 
such  certificates  the  same  fees  as  now  allowed  by  law  for  certificates  as  to  judgments  in 
said  courts:  Provided,  That  said  bankruptcy  indexes  and  dockets,  shall  at  all  times  be 
open  to  inspection  and  examination  by  all  persons  or  corporations  without  any  fee  or 
charge  therefor,     {Added  by  Act  of  February  5,  1903.)  . 

§  72.  That  neither  the  referee,  receiver,  marshal,  nor  the  trustee  shall  in  any  form 
or  guise  receive,  nor  shall  the  court  allow  them,  any  other  or  further  compensation  for 
their  services  than  that  expressly  authorized  and  prescribed  in  this  act.  {Added  by  Act 
of  February  5,  1903,  a/nd  amended  by  Act  of  June  25,  1910.) 

THE  TIME  WHEN  THIS  ACT  SHALL  GO  INTO  EFFECT. 

The  original  act  of  1898  provided  as  follows: 

a  This  act  shall  go  into  full  force  and  efi'ect  upon  its  passage:  Provided,  however. 
That  no  petition  for  "voluntary  bankruptcy  shall  be  filed  within  one  month  of  the  passage 
thereof,  and  no  petition  for  involuntary  bankruptcy  shall  be  filed  within  four  months  of 
the  passage  thereof. 

b  Proceedings  commenced  under  State  insolvency  laws  before  the  passage  of  this  act 
shall  not  be  affected  by  it. 


The  amendatory  act  of  1903  provides  as  follows: 

I  19.  That  the  proviMons  of  this  amendatory  act  shall  not  apply  to  bankruptcy  cases 
pending  when  this  act  takes  effect,  but  such  cases  shail  be  adjudicated  and  disposed  of 
■conformably  to  the  provisions  of  the  said  act  of  July  first,  eighteen  hundred  and  ninety- 
eight. 


The  amendatory  act  of  1910  provides  as  follows: 

f  14.  That  the  provisions  of  this  amendatory  Act  shall  not  apply  to  bankruptcy  cases 
pending  when  this  ,Act  takes  effect,  but  such  cases  shall  be  adjudicated  and  disposed  of 
conformably  to  the  provisions  of  said  Act  approved  July  first,  eighteen  hundred  and 
ninety -eight,  as  amended  by  said  Act  approved  February  fifth;  nineteen  ^  hundred  and 
three,  and  as  further  amended  by  said  Act  approved  June  fifteenth,  nineteen  hundred 
4ind  six. 
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II.    THE  BANKRUPTCY  ACT  OF  1867. 

(With  Amendments.) 


COURTS  OF  BANKRUPTCY. 

§  1.  Be  it  enacted  hy  the  Senate  and  House  of  Representatives  of  the  United  States 
of  America  in  Congress  assemhledy  That  the  aereral  District  Courts  of  the  United  States 
be,  and  they  hereby  are,  constituted  courts  of  bankruptcy,  and  they  shall  have  original 
jurisdiction  in  their  respective  districts  in  all  matters  and  proceedings  in  bankruptcy, 
and  they  are  hereby  authorized  to  hear  and  adjudicate  upon  the  same  according  to  the 
provisions  of  this  Act. 

The  said  courts  shall  be  always  open  for  the  transaction  of  business  under  this  Act, 
and  the  powers  and  jurisdiction  hereby  granted  and  conferred  shall  be  exercised  as  well 
in  vacation  as  in  term  time;  and  a  judge  sitting  in  chambers  shall  have  the  same  powers 
and  jurisdiction,  including  the  power  of  keeping  order  and  of  punishing  any  contempt 
of  his  authority,  as  when  sitting  in  court. 

And  the  jurisdiction  hereby  conferred  shall  extend  — 

To  all  cases  and  controversies  arising  between  the  bankrupt  and  any  creditor  or 
creditors  who  shall  claim  any  debt  or  demand  under  the  bankruptcy; 

To  the  collection  of  all  the  assets  of  the  bankrupt; 

To  the  ascertainment  and  liquidation  of  the  liens  and  other  specific  claims  thereon; 

To  the  adjustment  of  the  various  priorities  and  conflicting  interests  of  all  parties; 

And  to  the  marshaling  and  disposition  of  the  different  funds  and  assets,  so  as  to  secure 
the  rights  of  all  parties  and  due  distribution  of  the  assets  among  all  the  creditors; 

And  to  all  acts,  matters,  and  things  to  be  done  under  and  in  virtue  of  the  bankruptcy, 
until  the  final  distribution  and  settlement  of  the  estate  of  the  bankrupt,  and  the  close 
of  the  proceedings  in  bankruptcy. 

{ Provided^  That  the  court  having  charge  of  the  estate  of  any  bankrupt  may  direct  that 
any  of  the  legal  assets  or  debts  of  the  bankrupt,  as  contra-distinguished  from  equitable 
demands,  shall,  when  such  debt  does  not  exceed  five  hundred  dollars,  be  collected  in  the 
courts  of  the  state  where  such  bankrupt  resides,  having  jurisdiction  of  claims  of  such 
nature  and  amount.)* 

The  said  courts  shall  have  full  authority  to  compel  obedience  to  all  orders  and  decrees 
passed  by  them  in  bankruptcy,  by  process  of  contempt  and  other  remedial  process,  to  the 
same  extent  that  the  Circuit  Courts  now  have  in  any  suit  pending  therein  in  equity. 

Said  courts  may  sit  for  the  transaction  of  business  in  bankruptcy  at  any  place  in  the 
district,  of  which  place,  and  the  time  of  holding  court,  they  shall  have  given  notice,  as 
well  as  at  the  places  designated  by  law  for  holding  such  courts. 

§  2.  And  he  it  further  enacted,  That  the  several  Circuit  Courts  of  the  United  States 
within  and  for  the  districts  where  the  proceedings  in  bankruptcy  shall  be  pending  shall 
have  a  general  superintendence  and  jurisdiction  of  all  cases  and  questions  arising  under 
this  Act;  and,  except  when  special  provision  is  otherwise  made,  may,  upon  bill,  petition, 
or  other  proper  process  of  any  party  aggrieved,  hear  and  determine  the  case  as  a  court 
of  equity. 

The  powers  and  jurisdiction  hereby  granted  may  be  exercised  either  by  said  court,  or 
by  any  justice  thereof,  in  term  time  or  vacation. 

t  Said  Circuit  Courts  shall  also  have  concurrent  jurisdiction  with  the  District  Courts 
of  the  same  district,  of  all  suits  at  law,  or  in  equity,  which  may*  or  shall  be  brought  by 
the  assignee  in  bankruptcy  against  any  person  claiming  an  adverse  interest,  or  by  such 
person  agaihst  such  assignee,  touching  any  property  or  rights  of  property  of  said  bank- 
rupt transferable  to,  or  vested  in  such  assignee; 

•  So  amended  by  act  of  22  June,  1874,  ch.  390,  f  2,  18  Stat.  178. 
t  As  amended  by  act  of  June  22.  1874,  this  paragraph  appears  In  R.  S.»  |  4979. 
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courts  of  the  state  where  such  bankrupt  resides,  having  jurisdiction  of  claims  of  such 
nature  and  amount.)* 

The  said  courts  shall  have  full  authority  to  compel  obedience  to  all  orders  and  decrees 
passed  by  them  in  bankruptcy,  by  process  of  contempt  and  other  remedial  process,  to  the 
same  extent  that  the  Circuit  Courts  now  have  in  any  suit  pending  therein  in  equity. 

Said  courts  may  sit  for  the  transaction  of  business  in  bankruptcy  at  any  place  in  the 
district,  of  which  place,  and  the  time  of  holding  court,  they  shall  have  given  notice,  as 
well  as  at  the  places  designated  by  law  for  holding  such  courts. 

§  2.  And  be  it  further  enacted.  That  the  several  Circuit  Courts  of  tho  United  States 
within  and  for  the  districts  where  the  proceedings  in  bankruptcy  shall  be  pending  shall 
have  a  general  superintendence  and  jurisdiction  of  all  cases  and  questions  arising  under 
this  Act;  and,  except  when  special  provision  is  otherwise  made,  may,  upon  bill,  petition, 
or  other  proper  process  of  any  party  aggrieved,  hear  and  determine  the  case  as  a  court 
of  equity. 

The  powers  and  jurisdiction  hereby  granted  may  be  exercised  either  by  said  court,  or 
by  any  justice  thereof,  in  term  time  or  vacation. 

t*Said  Circuit  Courts  shall  also  have  concurrent  jurisdiction  with  the  District  Courts 
of  the  same  district,  of  all  suits  at  law,  or  in  equity,  which  may'  or  shall  be  brought  by 
the  assignee  in  bankruptcy  against  any  person  claiming  an  adverse  interest,  or  by  such 
person  agaiftst  ^uch  assignee,  touching  any  property  or  rights  of  property  of  said  bank- 
rupt transferable  to,  or  vested  in  such  assignee; 

*  So  amended  by  act  of  22  June,  1874,  ch.  890,  !  2,  18  Stat.  178. 
t  As  amended  by  act  of  June  22,  1874,  this  paragraph  appears  In  R.  S.,  |  4979. 
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(R.  S.,  §  4979. —  The  several  Circuit  Courts  shall  have,  within  each  district,  concurrebt 
jurisdiction  with  the  district  court  of  any  district,  whether  the  powers  and  juriadiction 
of  a  Circuit  Court  have  been  conferred  on  such  district  court  or  not>  of  all  suits  at  law 
or  in  equity  brought  by  an  assignee  in  bankruptcy  against  any  person  claiming  an  adverse 
interest  or  owing  any  debt  to  such  bankrupt,  or  by  any  such  person  against  an  assignee, 
touching  any  property  or  rights  of  the  bankrupt,  traasftrable  to  or  vested  in  such 
assignee.) 

But  no  suit  at  law  or  in  equity  shall  in  any  case  be  maintainable  by  or  against  such 
astiignee,  or  by  or  against  any  person  claiming  an  adverse  interest,  touching  the  property 
and  rights  of  property  aforesaid,  in  any  court  whatsoever,  unless  the  same  shall  be  brought 
witliin  two  years  from  the  time  the  cause  of  action  accrued,  for  or  against  such  assignee: 
Provided,  That  nothing  herein  contained  shall  revive  a  right  of  action  barred  at  the  time 
such  assignee  is  appointed. 

OF  THE  ADMINISTRATION  OF  TH£  LAW  IN  COURTS  OP  BANKRUPTCY. 

§  3.  And  he  it  further  enacted,  That  it  shall  be  the  duty  of  the  judges  of  the  District 
Courts  of  the  United  States  within  and  for  the  several  districts  to  appoint  in  each  Con- 
gressional District  in  said  districts,  upon  the  nomination  and  recommendation  of  the 
Chief  Justice  of  the  Supreme  Court  of  the  United  States,  one  or  more  registers  in  bank- 
ruptcy, to  assist  the  judge  of  the  District  Court  in  the  performance  of  his  duties  under 
this  Act. 

No  person  shall  be  eligible  to  such  appointment  unless  h^  be  a  counsellor  of  said  court, 
or  of  some  one  of  the  courts  of  record  of  the  State  in  which  he  resides. 

Before  entering  upon  tlie  duties  of  his  office,  every  person  so  appointed  a  roister  in 
bankruptcy  shall  give  a  bond  to  the  United  States,  with  condition  that  he  will  faithfully 
discharge  the  duties  of  his  oflice,  in  a  sum  not  less  than  one  thousand  dollars,  to  be  fixed 
by  said  court,  with  sureties  satisfactory  to  said  court,  or  to  either  of  the  said  justices 
thereof. 

And  he  shall,  in  open  court,  take  and  subscribe  the  oath  prescribed  in  the  act  entitled 
''An  Act  to  prescribe  an  oath  of  ofBce,  and  for  other  purposes,"  approved  July  second, 
eigliteen  hundred  and  sixty-two,  and  also,  that  he  will  not  during  his  continuance  m 
office  be,  directly  or  indirectly,  interested  in,  or  benefited  by  the  fees  or  emoluments  arising 
from  any  suit  or  matter  pending  iu  bankruptcy  in  either  the  District  or  Circuit  Court  in 
his  district. 

§  4.  And  he  it  further  enacted,  That  every  register  in  bankruptcy,  so  appointed  and 
qualified,  shall  have  power,  and  it  shall  be  his  duty  — 

To  make  adjudication  of  bankruptcy; 

To  receive  the  surrender  of  any  bankrupt; 

To  administer  oaths  in  all  proceedings  before  him; 

To  hold  and  preside  at  meetings  of  creditors; 

To  take  proof  of  debts; 

To  make  all  computations  of  dividends,  and  all  orders  of  distribution^  and  to  furnish 
the  assignee  with  a  certified  copy  of  such  orders,  and  of  the  schedules  of  creditors  and 
assets  filed  in  each  case; 

To  audit  and  pass  accounts  of  assignees; 

To  grant  protection- 

To  pass  the  last  examination  of  any  bankrupt  in  cases  whenever  the  assignee  or  a 
creditor  does  not  oppose; 

And  to  sit  in  chambers  and  dispatch  there  such  part  of  the  administrative  business  of 
the  court  and  such  uncontested  matters  as  shall  be  defined  in  general  rules  and  orders,  or 
as  the  district  judge  shall  in  any  particular  matter  direct; 

And  he  shall  also  make  short  memoranda  of  his  proceedings  in  each  case  in  which  he 
shall  act,  in  a  docket  to  be  kept  by  him  for  that  purpose,  and  he  shall  fcTthwith,  as  the 
proceedings  are  taken,  forward  to  the  clerk  of  tlie  District  Court  a  certified  copy  of  said 
memoranda,  which  shall  be  entered  by  said  clerk  in  the  proper  minute  book,  to  be  kept 
in  his  office ; 

And  any  register  of  the  court  may  act  for  any  other  register  thereof. 

Provided,  however,  That  nothing  in  this  section  contained  shall  empower  a  register  to 
commit  for  contempt,  or  to  hear  a  disputed  adjudication,  or  any  question  of  the  allow- 
ance or  suspension  of  an  order  of  discharge; 
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BuH  in  all  matters  whene  an  issue  of  fact  or  of  law  is  raised  and  contested  by  any 
party  to  the  proceedings  before  him,  it  shall  be  bis  duty  to  cause  the  question  or  issue  to 
be  stated  by  the  opposing  parties  in  writing,  and  he  shall  adjourn  the  same  into  court  for 
decision  by  the  judge. 

•  No  register  shall  be  of  counsel  or  attorney,  either  in  or  out  of  court,  in  any  suit  or 
matter  pending  in  bankruptcy,  in  either  the  Circuit  or  District  Court  of  his  district,  nor 
in  an  appeal  therefrom,  nbr  shall  he  be  executor,  administrator,  guardian,  commissioner, 
appraiser,  divider,  or  assignee  of  or  Qpon  any  estate  within  the  jurisdiction  -of  either  of 
said  courts  of  bankruptcy,  nor  be  interested  in  the  fees  or  emoluments  arising  from  either 
of  said  trusts. 

(R.  8.,  Sec.  4996.*  No  register  or  clerk  of  court,  or  any  'partner  or  clerk  of  such 
register  or  clerk  of  court,  or  any  person  having  any  interest  with  either  in  any  fees  or 
emolimients  in  bankruptcy,  or  with  whom  such  register  or  clerk  of  court  shall  have  any 
interest  in  respect  to  any  matter  in  bankruptcy,  shall  be  of  counsel,  solicitor,  or  attorney, 
either  in  or  out  of  court,  in  any  suit  or  matter  pending  in  bankruptcy  in  either  the 
circuit  or  district  court  of  his  district,  or  in  an  appeal  therefrom.  Nor  shall  they,  or 
either  of  them,  be  executor,  administrator,  guardian,  commissioner,  appraiser,  divider, 
or  assignee  tff  or  upon  any  estate  within  the  jurisdiction  of  either  of  said  courts  of  bank- 
ruptcy; nor  be  interested,  directly  or  indirectly,  in  the  fees  or  emoluments  arising  from 
either  of  said  trusts.) 

The  fees  of  said  registers,  as  established  by  this  Act,  and  by  the  general  rules  and 
orders  required  to  be  framed  under  it,  shall  be  paid  to  them  by  the  parties  for  whom  the 
services  may  be  rendered  in  the  course  of  proceedings  authorized  by  this  Act. 

I  5.  And  he  it  further  enacted,  That  the  judge  of  the  District  Court  may  direct  a 
register  to  attend  at  any  place  within  the  district,  for  the  purpose  of  hearing  gaek 
voluntary  applications  under  this  Act  as  may  not  be  opposed;  of  attending  any  meeting 
of  creditors,  or  receiving  any  proof  of  debts,  and,  generally,  for  the  prosecution  of  any 
bankruptcy  or  other  proceedings  under  this  Act;  and  the  travelling  and  incidental  ex> 
penses  of  such  register,  and  of  any  clerk  or  other  officer  attending  him,  incurred  in  so 
acting,  shall  be  settled  by  said  court  in. accordance  with  the  rules  prescribed  under  the 
tenth  section  of  this  Act,  and  paid  out  of  the  assets  of  the  estate  in  respect  of  which  suc'n 
register  has  so  acted ;  or,  if  there  be  no  such  assets,  or  if  the  assets  shall  be  insuflicient, 
then  such  expenses  shall  form  a  part  of  the  costs  in  the  case  or  cases  in  whieh  the 
register  shall  have  acted  in  such  journey,  to  be  apportioned  by  the  judge;  and  such 
register,  so  acting,  shall  hare  and  exercise  all  powers,  except  the  power  of  commitment, 
vested  in  the  District  Court  for  the  sunimoning  and  examination  of  persons  or  witnesses, 
and  for  requiring  the  production  of  books,  papers,  and  documents: 

Provided  always.  That  all  depositions  of  persons  and  witnesses  taken  before  said 
register,  and  all  acts  done  by  him,  shall  be  reduced  to  writing  and  be  signed  by  him,  and 
shall  be  filed  in  the  clerk's  office  as  part  of  the  proceedings. 

Such  register  shall  be  subject  to  removal  by  the  judge  of  the  District  Court; 

And  all  vacancies  occurring  by  such  removal,  or  by  resignation,  change  of  residence, 
deeith,  or  disability,  shall  be  promptly  fillM  by  other  fit  persons,  unless  said  colirt  shall 
deem  the  continuance  of  the  particular  office  unnecessary. 

§6.  And  he  it  further  enacted.  That  any  party  shall,  during  the  proceedings  before  a 
register,  be  at  liberty  to  take  the  opinion  of  the  district  judge  upon  any  point  or  matter 
arising  in  the  course  of  such  proceedings,  or  upon  the  result  of  such  proceedings,  which 
shall  be  stated  by  the  register  in  the  shape  of  a  short  certificate  to  the  judge,  who  shall 
sign  the  same  if  he  approve  thereof;  and  such  certificate,  so  signed,  shall  be  binding  on 
all  the  parties  to  the  proceeding:  but  every  such  certificate  may  be  discharged  or  varied 
by  the  judge  at  chambers  or  in  open  court. 

In  any  bankruptcy,  or  in  any  other  proceedings  within  the  jurisdiction  of  the  court 
under  this  Act,  the  parties  concerned,  or  submitting  to  such  jurisdiction,  may,  at  any 
stage  of  the  proceedings,  by  consent,  state  any  question  or  questions  in  a  special  case  for 
the  opinion  of  the  court;  and  the  judgment  of  the  court  shall  be  final,  unless  it  be 
agreed  and  stated  in  such  special  case  that  either  party  may  appeal,  if,  in  such  case,  an 
appeal  is  allowed  by  this  Act. 

The  parties  may  also,  if  they  think  fit,  agree,  that  upon  the  question  or  questions  raised 
by  such  special  case  being  finally  decided,  a  sum  of  money,  fixed  by  the  parties,  or  to  be 


*  So  amended  by  act  of  22  June,  1874,  ch.  300,  sec.  18,  18  Stat.  184. 
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ascertained  by  the  court,  or  in  such  manner  as  the  court  may  direct,  or  any  property,  or 
the  amount  of  any  disputed  debt  or  claim,  shall  be  paid,  delivered^  or  translerred  by  one 
of  such  parties  to  the  other  of  them,  either  with  or  without  costs, 

§  7.  And  he  it  further  enacted,  That  parties  and  wiuiesses  summpned  before  a  register 
shall  be  bound  to  attend,  in  pursuance  of  such  summons,  at  the  place  and  time  designated 
therein,  and  shall  be  entitled  to  protection,  and  be  liable  to  process  of  contempt  in  like 
manner  as  parties  and  witnesses  are  now  liable  thereto  in  case  of  default  in  attendance 
under  any  writ  of  subpcena; 

And  all  persons  wilfully  and  corruptly  swearing  or  affirming  falsely  before  a  register 
shall  be  liable  to  all  the  penalties,  punishments,  and  consequences  of  perjury. 

If  any  person  examined  before  a  register  shall  refuse  or  decline  to  ans^^er,  or  to  swear 
to  or  sign  his  examination  when  taken,  the  register  shall  refer  the  matter  to  the  judge, 
who  shall  have  power  to  order  the  person  so  acting  to  pay  the  costs  thereby  occasioned,  if 
such  person  be  compellable  by  law  to  answer  such  question  or  to  sign  sucH' examination; 
and  such  person  shall  also  be  liable  to  be  punished  for  contempt. 

§  8.  And  he  it  further  enacted.  That  appeals  may  be  taken  from  the  District  to  the 
Circuit  Courts  in  all  cases  in  equity,  and  writs  of  error  may  be  allowed  to  said  Circuit 
Courts  from  said  District  Courts  in  cases  at  law  under  the  jurisdiction  created  by  this 
act  when  the  debt  or  damages  claimed  amount  to  more  than  five  hundred  dollars ;  and  any 
supposed  creditor,  whose  claim  is  wholly  or  in  part  rejected,  or  an  assignee  who  is  dis- 
satisfied with  the  allowance  of  a  claim,  may  appeal-  from  the  decision  of  the  District 
Court  to  the  Circuit  Court  for  the  same  district;  but  no  appeal  shall  be  allowed  in  any 
«ase  from  the  District  to  the  Circuit  Court  unless  it  is  claimed,  and  notice  given  thereof 
to  the  clerk  of  the  District  Court,  to  be  entered  with  the  record  of  the  proceedings,  and 
illso  to  the  assignee  or  creditor,  as  the  case  may  be,  or  to  the  defeated  party  in  equity, 
within  ten  days  after  the  entry  of  the  decree  or  decision  appealed  from. 

The  appeal  shall  be  entered  at  the  term  of  the  Circuit  Court  which  shall  be  first  held 
within  and  for  the  district  next  after  the  expiration  of  ten  days  from  the  time  of  claiming 
the  same. 

Bvt  if  the  appellant  in  writing  waives  his  appeal  before  any  decision  tiiereon,  proeeed- 
ings  may  be  had  in  the  District  Court  as  if  no  appeal  had  been  talcen. 

And  no  appeal  shall  be  allowed  unless  the  appellant,  at  the  time  of  claiming  the  same, 
shall  give  bond  in  manner  now  required  by  law  in  cases  of  such  appeals. 

No  writ  of  error  shall  be  allowed  unless  the  party  claiming  it  shall  comply  with  the 
statutes  regulating  the  granting  of  such  writs. 

§  9.  And  he  it  further  enacted^  That  in  cases  arising  under  this  Act,  no  appeal  or  writ 
of  error  shall  be  allowed  in  any  case  from  the  Circuit  Courts  to  the  Supreme  Court  of 
the  United  States,  unless  the  matter  in  dispute  in  such  case  shall  exoeed*  (two  thousand 
dollars ) . 

§  10.  And  he  it  further  enacted.  That  the  Justices  of  the  Supreme  Court  of  the  United 
States,  subject  to  the  provisions  of  this  Act,  shall  frame  general  orders  for  the  following 
purposes : 

For  regulating  the  practice  and  procedure  of  the  District  Courts  in  bankruptcy,  aild  the 
several  forms  of  petitions,  orders,  and  other  proceedings  to  be  used  in  said  courts  in  all 
matters  under  this  Act; 

For  regulating  the  duties  of  the  various  officers  of  said  courts; 

( t  For  regulating  the  fees  payable,  and  the  charges  and  costs  ^to  be  allowed,  except 
such  as  are  established  by  this  Act  or  by  law,  with  respect  to  all  proceedings  in  bank- 
ruptcy  before  said  courts,  not  exceeding  the  rate  of  fees  now  allowed  by  law  for  similar 
services  in  other  proceedings.) 

lor  regulating  the  fees  payable  and  tlie  charges  and  costs  to  be  allowed,  with  respect 
to  all  proceedings  in  bankruptcy  before  such  courts,  not  exceeding  the.  rate  of  fees  now 
allowed  by  law  for  similar  services  in  other  proceedings. 

For  regulating  the  practice  and  procedure  upon  appeals; 

For  regulating  the  ^ling,  custody,  and  inspection  of  records; 

And  generally  for  carrying  the  provisions  of  this  Act  into  effect. 


•  Amended  by  act  of  Feb.  6th,  1875,  ch.  77.  sec.  3,  to  $5,000.00. 

t  Amended  by  act  of  22  June,  1874,  ch.  390,  sec.  18,  18  SUt  184,  to  read  as  in  the  following 
para«;raph. 
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<*And  said  justiees  sball  have  power  under  said  sections,  b^  general  regulations,  to 
-simplify,  and  so  far  as  in  their  judgment  will  conduce  to  the  bdtiefit  of  creditors,  to  con- 
solidate the  duties  of  the  register,  assignee,  marshal,  and  clerk,  and  to  reduce  fees,  costs^ 
and  charges,  to  the  end  tliat  prolixity,  delay,  and  unnecessary  expense  may  be  avoided.) 

After  such  general  orders  shall  have  been  so  framed,  they,  or  any  of  them,  may  be 
rescinded  or  varied,  and  other  general  orders  may  be  framed  in  manner  aforesaid; 

And  all  such  general  orders  so  framed  shall,  from  time  to  time,  by  the  Justices  of  the 
Supreme  Court,  be  reported  to  Congress,  with  such  suggestions  as  said  Justices  may  think 
proper. 

VOLUNTARY  BANKRUPTCY  —  COMMENCEMENT  OF  PROCEEDINGS. 

• 

{  11.  And  he  it  further  enacted,  That  if  any  person  residing  within  the  jurisdiction  of 
^e  United  States,  owing  debts  provable  under  this  Act  exceeding  the  amount  of  three 
hundred  dollars,  shall  apply  by  petition,  addressed  to  the  judge  of  the  judicial  district  in 
vhich  such  debtor  has  resided  or  carried  on  business  for  the  six  months  next  immediately 
preceding  the  time  of  filing  such  petition,  or  for  the  longest  period  during  such  six  months, 
setting  forth  his  place  of  residence,  his  inability  to  pay  all  his  debts  in  full,  his  willing- 
ness to  surrender  all  his  estate  and  effects  for  the  benefit  of  his  creditors,  and  his  desire 
to  obtain  the  benefit  of  this  Act; 

And  shall  annex  to  his  petition  a  schMule  (words  "and  inventory  and  valuation" 
lidded  by  act  of  June  22,  1874),  verified  by  oath  before  the  court,  or  before  a  register  in 
bankruptcy,  or  before  one  of  the  commissioners  of  the  Circuit  Court  of  the  United  States, 
•containing  a  full  and  true  statement  of  all  his  debts,  and,  as  far  as  possible,  to  whom 
due,  with  the  place  of  residence  of  each  creditor,  if  known  to  the  debtor,  and,  if  not 
known,  the  fact  to  be  so  stated,  and  the  sum  due  to  each  creditor;  also  the  nature  of 
•each  debt  or  demand,  whether  founded  on  written  security,  obligation,  contract,  or  other- 
wise, and  also  the  true  cause  and  consideration  of  such  indebtedness  in  each  case,  and  the 
place  where  such  indebtedness  accrued,  and  a  statement  of  any  existing  mortgage,  pledge, 
lien,  judgment,  or  collateral  or  other  security  given  for  the  payment  of  the  same; 

And  shall  also  annex  to  his  petition  an  accurate  inventory,!  verified  in  like  manner, 
of  all  his  estate,  both  real  and  personal,  assignable  under  this  Act,  describing  the  same, 
and  stating  where  it  is  situated,  and  whether  there  are  any,  and,  if  so,  what  encumbrances 
thereon ; 

The  filing  of  such  petition  shall  be  an  act  of  bankruptcy,  and  such  petitioner  shall  be ' 
adjudged  a  bankrupt; 

Provided,  That  all  citizens  of  the  United  States  petitioning  to  be  declared  bankrupt 
^shall,  in  filing  such  petition,  and  before  any  proceedings  thereon,  take  and  subscribe  an 
oath  of  allegiance  and  fidelity  to  the  United  States,  which  oath  shall  be  filed  and  recorded 
with  the  proceedings  in  bankruptcy.  y 

And  the  judge  of  the  District  Courts,  or,  if  there  be  no  opposing  party,  any  register  of 
«fcid  court,  to  be  designated  by  the  judge,  shall  forthwith,  if  he  be  satisfied  that  the  debts 
due  from  the  petitioner  exceed  three  hundred  dollars,  issue  a  warrant,  to  be  signed  by 
such  judge  or  register,  directed  to  the  marshal  of  said  district,  authorizing  him  forth- 
with, as  messenger,  to  publish  notices  in  such  newspapers  as  the  warrant  specifies;  to 
«erve  written  or  printed  notice,  by  mail  or  personally,  on  all  creditors  upon  the  schedule 
filed  with  the  debtor's  petition,  or  whose  names  may  be  given'to  him  in  addition  by  the 
debtor,  and  to  give  such  personal  or  other  notice  to  any  persons  concerned  as  the  warrant 
specifies,  which  notice  shall  state: 

First,  That  a  warrant  in  bankruptcy  has  been  issued  against  the  estate  of  the  debtor. 

Second,  That  the  payment  of  any  debts  and  the  delivery  of  any  property  belonging  to 
«uch  debtor  to  him  or  for  his  use,  and  the  transfer  of  any  property  by  him,  are  forbidden 
by  law. 

Third,  That  a  meeting  of  the  creditors  of  the  debtor,  giving  the  names,  residences,  and 
amounts,  so  far  as  known,  to  prove  their  debts  and  choose  one  or  more  assignees  of  his 
estate,  will  be  held  at  a  court  of  bankruptcy,  to  be  holden  at  a  time  and  place  designated 
in  the  warrant,  not  less  than  ten  nor  more  than  ninety  days  after  the  issuing  of  the  same. 

( t  Kut  whenever  the  creditors  of  the  bankrupt  are  so  numerous  as  to  make  any  notice 
now  required  by  law  to  them,  by  mail  or  otherwise,  a  great  and  disproportionate  expense 


*  So  added  by  act  of  22  June,  1874.  cb.  390,  sec.  18,  18  Stat.  184. 

t  "And  valuation,'*  so  aroended  Act  of  Juno  22.  1874. 

X  So  amended  by  act  of  22  June,  1874,  ch.  390,  sec  5,  18  Stat.  170. 
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to  the  estate,  the  court  may,  in  lieu  thereof,  in  ita  diBcretion,  ordar  auch  notiee  to  be  giveii 
by  publication  in  a  newspaper,  or  newspapers,  to  all  such  creditors,  whose  claixna,  aa  re- 
ported, do  not  exceed  the  sums,  respectively,  of  fifty  dollars.) 

OF  ASSIGNMENTS  AND  ASSIGNEES. 

I  12.   And  he  it  further  enacted,   That  at  the  meting  held  in  pursuance  of  the  notice^ 

i.  one  of  the  registers  of  the  court  shall  preside,  and  the  messenger  shall  make  return  of  the 

warrant  and  of  Iiis  doings  thereon ;  and  if  it  appeairs  that  the  notice  to  the  creditors  haa 

not  been  given  as  required  in  the  warrant,  the  meeting  shall  forthwith  be  adjourned,  and 

^  a  new  notice  given  as  required. 

^  If  the  debtor  dies  after  the  issuing  of  the  warrant,  the  proceedings  may  be  continued 

and  concluded  in  like  manner  as  if  he  had  lived. 

§  13.  And  he  it  further  enacted,  THat  the  creditors  shall,  at  the  first  meeting  held 
after  due  notice  from  the  messenger,  in  presence  of  a  register  designated  by  the  court, 
choqse  one  or  more  assignees  of  the  estate  of  the  debtor;  the  dioice  to  be  made  by  the 
greater  part  in  value  and  in  number  of  the  creditors  who  have  proved  their  debts. 

If  no  choice  is  made  by  the  creditors  at  said  meeting,  the  judge,  or,  if  there  be  no 
opposing  interest,  the  register,  shall  appoint  one  or  more  assignees. 

If  an  assignee,  so  chosen  or  appointed,  fails  within  five  days  to  express  in  writing  his 
acceptance  of  the  trust,  the  judge  or  register  may  fill  the  vacancy. 

All  elections  or  appointments  of  assignees  shall  be  subject  to  the  approval  of  the  judge ; 
and  when  in  his  judgment  it  is  for  any  cause  needful  or  expedient,  he  may  appoint  ad- 
ditional assignees,  or  order  a  new  election. 

The  judge  at  any  time  may,  and  upon  the  request  in  writing  of  any  creditor  who  haa 
proved  his  claim  shall  require  the  assignee  to  give  good  and  sulficient  bond  to  the  United 
States,  with  a  condition  for  the  faithful  performance  and  discharge  of  his  duties; 

The  bond  shall  be  approved  by  the  judge  or  register  by  his  endorsement  thereon,  shall 
be  filed  with  the  record  of  the  case,  and  inure  to  the  benefit  of  all  creditors  proving  their 
claims,  and  may  be  prosecuted  in  the  name  and  for  the  benefit  of  any  injured  party. 

If  the  assignee  fails  to  give  the  bond  within  such  time  as  the  judge  orders,  not  ex- 
ceeding ten  days  after  notice  to  him  of  such  order,  the  judge  shall  remove  him  and  ap- 
.  point  another  in  his  place. 

§  14.  And  he  it  further  enacted^  That  aa  soon  as  said  assignee  ia  appointed  and  qualified,, 
the  judge,  or,  where  there  ia  no  opposing  interest,  the  register,  shall,  by  an  instrument 
under  his  hand,  assign  and  convey  to  the  assignee  all  the  estate,  real  and  personal^  of  the 
bankrupt,  with  all  his  deeds,  books,  and  papers  relating  thereto;  and  such  assignment 
shall  relate  back  to  the  commencement  of  said  proceedings  in  bankruptcy,  and  thereupon, 
by  operation  of  law,  the  title  to  all  such  property  and  estate,  both  real  and  personal,  shall 
vest  in  said  assignee,  although  the  same  is  then  atta<^d  on  miesne  process  as  the  property 
of  tlie  debtor,  and  shall  dissolve  any  such  attachment  made  within  four  months  next 
preceding  the  commencement  of  said  proceedings: 

Frovidiid,  houever,  That  there  shall  be  excepted  from  the  operation  of  the  provisiona 
of  this  section  — 

The  necessary  household  and  kitchen  furniture,  and  such  other  articles  and  necessaries 
of  such  bankrupt  as  the  said  assignee  shall  designate  and  set  apart,  having  reference  in 
the  amount  to  the  family,  condition,  and  circumstances  of  the  bankrupt,  but  altogether 
not  to  exceed  in  value,  in  any  case,  the  sum  of  five  hundred  dollars; 

And  also  the  wearing  apparel  of  such  bankrupt,  and  that  of  bis  wife  and  children; 

And  the  uniform,  arms,  and  equipments  of  any  person  who  is  or  has  been  a  soldier  in 
I  the  militia  or  in  the  service  of  the  United  States; 

And  such  other  property  as  now  is,  or  hereafter  shall  be  exempted  from  attachment, 
or  seizure,  or  levy  on  execution  by  the  laws  of  the  United  States; 

And  such  other  property  not  included  in  the  foregoing  exceptions  as  is  exempted  from 
levy  and  sale  upon  execution  or  other  process,  or  order  of  any  court,  by  the  laws  of  the 
State  in  which  the  bankrupt  has  his  domicile  at  the  time  of  the  commencement  of  the 
proceedings  in  bankruptcy,  to  an  amount  not  exceeding  that  allowed  by  such  State 
exemption  laws  in  force  in  the  year  eighteen  hundred  and  sixty-four: 

Provided,  That  the  foregoing  exception  shall  operate  as  a  limitation  upon  the  con- 
veyance of  the  property  of  the  bankrupt  to  Iiis  ahsignees; 
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And  in  no  «a8e  shall  tbe  property  heveby  excepted  pass  to  the  assignees,  or  the  title  of 
tile  bankrupt  thereto  be  impaired  or  affeoted  b^/'any  of  the  provisions  of  this  Act; 

And  the  determination  of  tlie  assignee,  in  the  matter  shall,  on  exception  taken,  be  sub- 
ject to  the  final  decision  of  the  said  court: 

And  praoided  furiker,  That  no  mortgage  of  any  veesel  or  of  any  other  goods  or  chattels, 
made  as  security  for  any  debt  or  debts,  in  good  laith  and  for  present  couKiderations,  and 
-otherwise  valid,  and  duly  reeorded,  pursuant  to  any  statute  ol  the  United  States  or  of 
^Lny  State*  shall  be  invalidated  or  affected  hereby. 

And  all  the  property  conveyed  by  the  bankrupt  in  fraud  of  his  creditors; 

All  rights  in  equity,  choses  in  action,  patents  and  patent  rights  and  copyrights; 

All  debts  due  him,  or  any  person  for  his  use,  and  all  liens  and  securities  therefor; 

And  aU  his  rights  of  action  for  property  or  estate,  real  or  personal,  and  for  any  cause 
•of  action  which  the  bankrupt  had  against  any  person  arising  from  contract  or  from  the 
unlawful  taking  or  detention  or  of  injury  to  the  property  of  the  bankrupt;  and  all  his 
rights  -ol  redeeming  such  property  or  estate,  with  the  like  right,  title,  -power,  and  au* 
thority  to  sell,  manage,  dispose  of,  sue  for,  and  recover  or  def«nd  the  same,  as  the  bank^ 
rupt  might  or  could  have  had  if  no  assignment  had  been  made,  shall,  in  virtue  of  the  ad- 
judication of  bankruptcy  and  the  appointment  of  his  assignee,  be  at  once  vested  in  such 
assignee ; 

And  he  may  sue  for  and  recover  the  said  estate,  debts,  and  etfects,  and  may  prosecute 
and  defend  aU  suits  at  law  or  in  equity,  pending  at  the  time  of  the  adjudication  of  bank- 
ruptcy, in  which  such  bankrupt  is  a  party  in  his  own  name,  in  the  same  manner  and 
with  the  Like  eitect  as  they  might  have  been  presented  or  defended  by  such  bankrupt. 

And  a  copy,  duly  certified  by  the  derk  of  the  court,  under  the  seal  thereof,  of  tiie 
assignment  made  by  the  judge  or  register,  as  the  case  ifiay  be,  to  him  as  assignee,  shall  be 
conclusive  evidence  of  his  title  as  such  assignee  to  take,  hold,  sue  for,  and  recover  the 
property  of  the  bankrupt,  as  hereinbefore  mentionad;  but  no  property  held  by  the  bank- 
rupt in  trust  shall  pass  by  such  assignment. 

No  person  shall  be  entitled  to  maintain  an  action  against  an  assignee  in  bankruptcy  for 
anything  done  by  him  as  such  assignee,  without  previously  giving  him  twenty  days' 
notice  of  such  action,  specifying  the  cause  thereof,  to  the  end  that  such  assignee  may  have 
an  opportunity  of  tendering  amends,  should  he  see  fit  to  do  so. 

No  person  shall  be  entitled,  as  against  the  assignee,  to'  withhold  from  him  possession 
of  any  books  of  account  of  the  bankrupt,  or  claim  any  lien  thereon ; 

And  no  suit  in  which  the  assignee  is  a  party  shall  be  abated  by  his  death  or  removal 
from  ofiice,  but  the  same  may  be  prosecuted  and  defended  by  his  successors,  or  by  the 
surviving  or  remaining  assignee,  as  the  case  may  be. 

The  assignee  shall   have  authority,   under   the  order  and  direction  of   the   court,  to 

rede«n  or  discharge  any  mortgage  or  conditional  ccmtract,  or  pledge  or  deposit,  or  lien 

upon  any  property,  rea,l  or  personal,  whenever  payable,  and  to  tender  due  performance 

•of  the  condition  thereof,  or  to  sell  the  same  subject  to  such  mortgage,  lien,  or  other 

encumbrances. 

Ine  debtor  shall  also,  at  the  request  of  the  assignee,  and  at  the  expense  ol  the  estate, 
make  and  execute  any  instruments,  deeds,  and  writings  which  may  be  proper,  to  enid>le 
the  assignee  to  possess  himself  fully  of  all  the  assets  of  the  bankrupt. 

The  assignee  shall  immediately  give  notice  of  his  appoii^tment  by  publication,  at  least 
once  a  week  for  three  successive  weeki^  in  such  newspaper  as  shall,  for  that  purpose,  be 
designated  by  the  court,  due  regard  being  had  to  their  general  circulation  in  the  district 
or  in  that  portion  of  the  district  in  which-  the  bankrupt  and  his  creditors  shall  reside ; 

And  shall,  within  six  months,  cause  the  assignment  to  him  to  be  recorded  in  every 
registry  of  deeds  or  other  office  within  the  United  States  where  a  conveyance  of  any 
lands  owned  by  the  bankrupt  ought  by  law  to  be  recorded; 

And  the  record  of  such  assignment,  or  a  duly  certified  copy  thereof,  shall  be  evidence 
thereof  in  all  courts. 

{  16.  And  he  it  further  enacted,  That  the  assignee  shall  demand  and  receive  from  any 
and  all  persons  holding  the  same,  all  the  estate  assigned,  or  intended  to  be'  assigned, 
under  the  provisions  of  this  Act; 

And  he  shall  sell  all  such  unencumbered  estate,  real  and  personal,  which  comes  to  his 
-hands,  on  such  terms  as  he  thinks  most  for  the  interest  of  the  creditors; 

(R.  S.,  sec.  5062a  (22  June,  1874,  ch.  390,  sec.  1,  18  Stat.  178.)  — That  the  court  may, 
in  its  discretion,  on  sufficient  cause  shown,  and  upon  notice  and  hearing,  direct  the  re* 
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ceiver  or  asBignee  to  take  possession  of  the  property,  and  carry  on  the  business  of  the 
debtor,  or  any  part  thereof,  under  the  direction  of  the  court,  when  in  its  judgment,  the 
interest  of  the  estate  as  well  as  of  the  creditors  will  be  promoted  thereby,  but  not  for  a 
period  exceeding  nine  months  from  the  time  the  debtor  shall  have  been  declared  a  bank- 
rupt. Provided,  That  such  order  shall  not  be  made  until  the  court  shall  be  satisfied  that 
it  is  approved  by  a  majority  in  value  of  the  creditors.) 

But  upon  petition  of  any  person  interested,  and  for  cause  shown,  the  court  may  make 
such  order  concerning  the  time,  place,  and  manner  of  sale,  as  will,  in  its  opinion,  prove 
to  the  interest  of  the  creditors; 

And  the  assignee  shall  keep  a  regular  account  of  all  money  received  by  him  as  assignee, 
to  which  every  creditor  shall,  at  reasonable  times,  have  free  resort. 

<R.  S.,  sec.  5062b  {2Z  June,  1874,  ch.  390,  sec  4,  18  Stat.  178.)  — That,  unless  other* 
wise  ordered  by  the  court,  the  assignee'  shall  sell  the  property  of  the  bankrupt,  whether 
real  or  personal,  at  public  auction,  in  such  parts  or  parcels,  and  at  sudi  times  and  plaeesy 
as  shall  be  best  calculated  to  produce  the  greatest  amount  with  the  least  expense.  All 
notices  of  public  sales  under  this  act  by  any  assignee  or  officer  of  the  court  shall  be- 
published  once  a  week  for  three  consecutive  weeks  in  the  newspaper  or  newspapers  to  be 
designated  by  the  judge,  which,  in  his  opinion,  shall  be  best  calculated  to  give  general 
notice  of  the  sale.  And  the  court  on  application  of  any  party  in  interest,  shall  have  com^ 
plete  supervisory  p^wer  over  such  sales,  including  the  power  to  set  aside  the  same  and 
to  order  a  resale,  so  that  the  property  sold  shall  realize  the  largest  sum.  And  the  court 
may,  in  its  discretion,  order  any  real  estate  of  the  bankrupt,  or  any  part  thereof,  to  be 
sold  for  one-fourth  cash  at  the  time  of  sale,  and  the  residue  within  eighteen  months,  in- 
such  installments  as  the  court  may  direct,  bearing  interest  at  the  rate  of  seven  per 
centum  per  annum,  and  secured  by  proper  mortgage  or  lien  upon  the  property  so  sold. 
And  it  shall  be  the  duty  of  every  assignee  to  keep  a  regular  account  of  all  moneys  re- 
ceived or  expended  by  him  as  such  assignee,  to  which  account  every  creditor  shall,  at 
reasonable  times,  have  free  access.  If  any  assignee  shall  fail  or  neglect  to  well  and  faith- 
fully discharge  his  duties  in  the  sale  or  disposition  of  property  as  above  contemplated, 
it  shall  be  the  duty  of  the  court  to  remove  such  assignee,  and  he  shall  forfeit  all  fee* 
and  emoluments  to  which  he  might  be  entitled  in  connection  with  such  sale.  And  if  any 
assignee  shall  in  any  manner,  in  violation  of  his  duty  aforesaid,  unfairly  or  wrongfully 
sell,  or  dispose  of,  or  in  any  manner,  fraudulently  or  corruptly  combine,  conspire,  or 
agree  with  any  person  or  persons,  with  intent  to  unfairly  or  wrongfully  sell,  or  dispose 
of  the  property  committed  to  his  charge,  he  shall,  upon  proof  thereof,  be  removed,  and 
forfeit  all  fees  or  other  compensation  for  any  and  all  services,  in  connection  with  such 
bankrupt's  estate,  and  upon  conviction  thereof,  before  any  court  of  competent  jurisdic- 
tion, shall  be  liable  to  a  fine  of  not  more  than  ten  thousand  dollars,  or  imprisonment  in 
the  penitentiary  for  a  term  of  not  exceeding  two  years,  or  both  fine  and  imprisonment,  at 
the  discretion  of  the  court.  And  any  person  so  combining,  conspiring,  or  agreeing  with 
such  assignee  for  the  purpose  aforesaid,  shall,  upon  conviction,  be  liable  to  a  like  punish- 
ment. That  the  assignee  shall  report  under  oath,  to  the  court,  at  least  as  often  as  once 
in  three  months,  the  condition  of  the  estate  in  his  charge  and  the  state  of  his  accounts  in 
detail,  and  at  all  other  times  when  the  court,  on  motion  or  otherwise,  shall  so  order.. 
And  on  any  settlement  of  the  account  of  any  assignee,  he  shall  be  required  to  account 
for  all  interest,  benefit  or  advantage  received,  or  in  any  manner  agreed  to  be  received, 
directly  or  indirectly,  from  the  use,  disposal  or  proceeds  of  the  bankrupt's  estate.  And 
he  shall  be  required,  upon  such  settlement,  to  make  and  file  in  court  an  affidavit  de- 
claring, according  to  the  truth,  whether  he  has  or  has  not,  as  the  case  may  be,  received^ 
or  is  or  is  not,  as  the  case  may  be,  to  receive,  directly  or  indirectly,  any  interest,  benefit, 
or  advantage  from  the  use  or  deposit  of  such  funds;  and  such  assignee  may  be  examined 
orally  upon  the  same  subject,  and  if  he  shall  wilfully  svirear  falsely,  either  in  such 
affidavit  or  examination,  or  to  his  report  provided  for  in  this  section,  he  shall  be  deemed 
to  be  guilty  of  perjury,  and  on  conviction  thereof,  be  punished  by  imprisonment  in  the 
penitentiary  not  less  than  one  and  not  more  than  five  years.) 

§  16.  And  be  it  further  enacted,  That  the  assignee  shall  have  the  like  remedy  to  re- 
cover all  said  estate,  debts,  and  efTects  in  his  own  name,  as  the  debtor  might  have  had  if 
the  decree  in  bankruptcy  had  not  been  rendered,  and  no  assignment  had  been  made. 

If,  at  the  time  of  the  commencement  of  the  proceedings  in  bankruptcy  an  action  is 
pending-  in  tlte  name  of  the  debtor  for  the  recovery  of  a  debt  or  other  thing  vehich  might 
or  ought  to  pass  to  the  aseigneo  by  the  assignment,  the  assignee  shall,  if  he  requires  it^ 
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be  admitted  to  prosecate  the  action  in  his  own  name,  in  like  manner  and  with  like  effect 
as  if  it  had  been  originally  commenced  by  him. 

No  suit  pending  in  the  name  of  the  assignee  shall  be  abated  by  his  death  or  removal; 
but  upon  the  motion  of  the  surviving,  or  remaining,  or  new  assignee,  as  the  case  may  be, 
he  shall  be  admitted  to  prosecute  the  suit,  in  like  manner  and  with  like  effect  as  if  it 
had  been  originally  commenced  by  him. 

In  suits  prosecuted  by  the  assignee  a  eertified  copy  of  the  assignment  made  to  him  by 
the  judge  or  register  shall  be  conclusive  evidence  of  his  authority  to  sue. 

f  17.  And  he  iy  further  enacted,  That  the  assignee  shall,  as  soon  as  may  be  after  re- 
ceiving any  money  belonging  to  the  estate,  deposit  the  same  in  some  bank  in  his  name 
as  assignee,  or  otherwise  keep  it  distinct  and  apart  from  all  other  money  in  his  possession ; 
and  shalli  as  far  as  practicable,  keep  all  goods  and  effects  belonging  to  the  estate  separate 
and  apart  from  all  other  goods  in  his  possession,'  or  designated  by  appropriate  marks,  so 
that  they  may  be  easily  and  clearly  distinguished,  and  may  not  be  exposed  or  liable  to 
be  taken  as  his  property  or  for  the  payment  of  his  debts. 

When  it  appears  that  the  distribution  of  the  estate « may  be  delayed  by  litigation  or 
other  cause,  tlie  court  may  direct  tlie  temporary  investment  of  the  money  belonging  to 
such  estate  in  securities  to  be  approved  by  the  judge  or  a  register  of  said  court,  or  may 
authorize  jthe  same  to  be  deposited  in  any  convenient  bantt,  upon  such  interest,  not  ex- 
ceeding the  legal  rate,  as  the  bank  may  contract  with  the  assignee  to  pay  thereon. 

He  shall  give  written  nptice  to  all  known  creditors,  by  mail  or  otherwise,  of  all 
dividends,  and  such  notice  of  meetings,  after  the  first,  as  may  be  ordered  by  the  court. 

He  "Shall  be  allowed,  and  may  retain,  out  of  money  in  his  hands,  all.  the  necessary  dis- 
bursements made  by  him  in  the  discharge  of  his  duty,  and  a  reasonable  compensation  for 
his  services,  in  the  discretion  of  the  court. 

He  may,  under  the  direction  of  the  court,  submit  any  controversy  arising  in  the  settle- 
ment of  demands  against  the  estate,  or  of  debts  due  to  it,  to  the  determination  of  arbi- 
trators, to  be  chosen  by  him  and  the  other  party  to  the  controversy,,  and  may,  under  such 
direction,  compound  and  settle  any  such  controversy  by  agreement  with  the  other  party, 
as  he  thinks  proper  and  most  for  the  interest  of  the  creditors. 

§  18.  And  he  it  further  enacted,  That  the  court,  after  due  notice  and  hearing,  may 
remove  an  assignee  for  any  cause  which,  in  the  judgment  of  the  court,  renders  such  re- 
moval necessary  or  expedient. 

At  a  meeting  called  by  order  of  the  court  in  its  discretion  for  the  purpose,  or  which 
slmll  be  called  upon  the  application  of  a  majority  of  the  creditors  in  number  and  value, 
the  creditors  may,  with  consent  of  the  court,  remove  any  assignee  by  suck  a  vote  as'  is 
hereinbefore  provided  for  the  choice  of  assignee. 

An  assignee  may,  with  the  consent  of  the  judge,  resign  his  trust,  and  be  discharged 
therefrom. 

Vacancies  caused  by  death,  or  otherwise,  in  the  office  of  assignee  may  be  filled  by  ap- 
pointment of  the  court,  or,  at  its  discretion,  by  an  election  by  the  creditors,  in  the  manner 
hereinbefore  provided,  at  a  regular  meeting,  or  at  a  meeting  called  for  the  purpose,  with 
such  notice  thereof,  in  writing,  to  all  known  creditors,  and  by  such  person  as  the  court 
shall  direct. 

The  resignation  or  removal  of  an  assignee  shall  in  no  way  release  him  from  performing 
all  things  requisite  on  his  part  for  the  proper  closing  up  of  his  trust  and  the  transmission 
thereof  to  his  successors,  nor  shall  it  affect  the  liability  of  the  principal  or  surety  on  the 
bond  given  by  the  assignee. 

When,  by  death,  or  othei'wise,  the  number  of  assignees  is  reduced,  the  estate  of  the 
debtor  not  lawfully  disposed  of  shall  vest  in  the  remaining  assignee  or  assignees,  and  the 
persons  selected  to  fill  vacancies,  if  any,  with  the  same  powers  and  duties  relative  thereto 
as  if  they  were  originally  chosen. 

Any  former  assignee,  his  executors  or  administrators,  upon  request,  and  at  the  ex- 
pense of  the  estate,  shall  make  &nd  execute  to  the  new  assignee  all  deeds,  conveyances, 
and  assurances,  and  do  all  other  lawful  acts  requisite  to  enable  him  to  recover  and  re- 
ceive all  the  estate. 

And  the  court  may  make  all  orders  which  it  may  deem  expedient  to  secure  the  proper 
fulfillment  of  the  duties  of  any  former  assignee,  and  the  rights  and  interests  of  all  persons 
interested  in  the  estate. 

No  person  who  has  received  any  preference  contrary  to  the  provisions  of  this  Act  shall 
vote  for  or  be  eligible  as  assignee. 
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That  the  claimant  has  not,  nor  has  any  other  person  for  hia  use,  received  any  aecuritj 
or  eatisfaction  whatever  other  tlian  that  by  him  set  forth; 

That  the  claim  was  not  procured  for  the  purpose  of  influencing  the  proceedings  under 
this  act; 

And  that  no  bargain  or  agreement,  express  or  implied,  has  been  made  or  entered  into, 
by  or  on  behalf  of  such  creditor,  to  sell,  transfer,  or  dispose  of  the  said  claim,  or  any 
part  thereof,  against  such  bankrupt,  or  take  or  receive,  directly  or  indirectly,  any  money, 
property,  or  consideration  whatever,  whereby  the  vote  of  such  creditor  for  assignee,  or 
any  action  on  the  part  of  such  creditor  or  any  other  person  in  the  proceedings  under 
this  act,  is  or  shall  be  in  any  way  affected,  influenced,  or  controlled; 

And  no  claim  shall  be  allowed  unless  all  the  statements  set  forth  in  such  deposition 
shall  appear  to  be  true. 

Such  oath,  or  solemn  affirmation  shall  be  made  by  the  claimant  testifying  of  his  own 
knowledge,  unless  he  is  absent  from  tlie  United  States,  or  prevented  by  some  oUier  good 
cause  from  testifying,  in  which  cases  the  demand  may  be  verified  in  liHe  manner  by  the 
attorney  or  authorized  agent  of  the  claimant  testifying  to  the  best  of  his  knowledge, 
information,  and  belief,  and  setting  forth  his  means  of  knowledge,  or,  if  in  a  foreign 
country,  the  oath  of  the  creditor  may  be  taken  before  any  minister,  consul,  or  vice-consul 
of  the  United  States;  and  the  court  may,  if  it  shall  see  fit,  require  or  receive  further 
pertinent  evidence,  either  for  or  against  the  admission  of  the  claim. 

Corporations  may  verify  their  claims  by  the  oath  or  solemn  affirmation  of  their  presi- 
dent, cashier,  or  treasurer. 

If  the  proof  is  satisfactory  to  tlie  register  or  commissioner,  it  shall  be  signed  by  the 
deponent,  and  delivered  or  sent  by  mail  to  the  assignee,  who  shall  examine  the  same  and 
compare  it  with  the  books  and  accounts  of  the  bankrupt,  and  shall  register,  in  a  book 
to  be  kept  by  him  for  that  purpose,  the  names  of  creditors  who  have  pro?ed  their  claims, 
in  the  order  in  which  such  proof  is  received,  stating  the  time  and  receipt  of  such  proof, 
and  the  amount  and  nature  of  the  debts,  which  books  shall  be  open  to  the  inspection  of 
air  the  creditors. 

The  court  may,  on  the  application  of  the  assignee,  or  of  the  bankrupt,  or  without  any 
application,  examine  upon  oath  the  bankrupt,  or  any  person  tendering  or  who  has  made 
proof  of  claims,  and  may  summon  any  person  capable  of  giving  evidence  concerning  such 
proof,  or  concerning  the  debt  sought  to  be  proved,  and  shall  reject  all  claims  not  duly 
proved,  or  where  the  proof  shows  the  claim  to  be  founded  in  fraud,  illegality,  or  mistake. 

§  S3.  And  he  it  further  enacted.  That  when  a  claim  is  presented  for  proof  before  the 
election  of  the  assignee,  and  the  judge  entertains  doubts  of  its  validity,  or  of  the  right 
of  the  creditor  to  prove  it,  and  is  of  opinion  that  such  validity  or  right  ought  to  be 
investigated  by  the  assignee,  he  may  postpone  the  proof  of  the  daim  until  the  aasignee 
is  chosen.  y-. 

Any  person  who,  after  the  approval  of  this  act,  shall  have  accepted  any  prei»Tenoe, 
having  reasonable  cause  to  l)elieve  that  the  same  was  made  or  given  by  tlie  debtor  con- 
trary to  any  provision  of  this  act,  shall  not  prove  the  debt  or  claim  on  account  of  which 
the  preference  was  made  or  given,  nor  sliall  he  receive  any  dividend  therefrom  until  he 
shall  first  have  surrendered  to  the  assignee  all  property,  money,  benefit,  or  advantage 
received  by  him  under  such  preference. 

The  court  shall  allow  all  debts  duly  proved,  and  shall  cause  a  list  thereof  to  be  made 
and  certified  by  one  of  the  registers: 

And  any  creditor  may  act  at  all  meetings  by  his  duly  constituted  attorney  the  same 
as  though  personally  present. 

%  %A.  And  he  it  further  en/acted.  That  a  supposed  creditor  who  takes  an  appeal  to  the 
Circuit  Court  from  the  decision  of  the  District  Court  rejecting  his  claim,  in  whole  or  is 
part,  shall,  upon  entering  his  appeal  in  tlie  Circuit  Court,  file  in  the  clerk's  ofiice  thereof 
a  statement  in  writing  of  his  claim,  setting  forth  the  same  substantially,  as  in  a  declara- 
tion for  the  same  cause  of  action  at  law,  and  the  assignee  shall  plead  or  answer  thereto 
in  like  manner,  and  like  proceedings  shall  thereupon  be  had  in  the  pleadings,  trial,  and 
determination  of  the  cause,  as  in  an  action  at  law  commenced  and  prosecuted,  in  the 
usual  manner,  in  the  courts  of  the  United  States,  except  that  no  execution  shall  he 
awarded  against  the  assignee  for  the  amount  of  a  debt  found  due  to  the  creditor.  Tlic 
final  judgment  of  the  court  shall  be  conclusive,  and  the  list  of  debts  shall,  if  neoessarr. 
be  altered  to  conform  thereto.      The  party  prevailing  in  the  suit  shall  be  entitled  to  costs 
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Jigainst  the  adverse  party,  to  be  taxed  and  recovered  as  in  suits  at  law;   if  recovered 
against  the  assignee,  they  shall  be  allowed  out  of  the  estate. 

A  bill  of  exchange,  promissory  note,  or  other  instrument  used  in  evidence  upon  the 
proof  of  a  claim,  and  left  in  court,  or  deposited  in  the  clerk's  office,  may  be  delivered, 
by  the  register  or  clerk  having  the  custody  thereof,  to  the  person  who  uned  it,  upon  his 
filing  a  copy  there<^,  attested  by  the  clerk  of  the  court,  who  shall  endorse  upon  it  the 
name  of  the  party  against  whose  estate  it  has  been  proved,  and  the  date  and  amount  of 
any  dividend  declared  thereon. 

§  85.  And  he  it  further  enacted,  That  when  it  appears  to  the  satisfnction  of  the  court 
that  the  estate  of  the  debtor  or  any  part  thereof,  is  of  a  perishable  nature,  or  liable  to 
•deteriorate  in  value,  the  court  may  order  the  same  to  be  sold  in  such  manner  as  may  be 
•deemed  most  expedient,  under  the  direction  of  the  messenger  or  assignee,  as  the  case 
may  be,  who  shall  hold  the  funds  received  in  place  of  the  estate  disposed  of; 

And  whenever  it  appears  to  tile  satisfaction  of  the  court  that  the  title  to  any  portion 
of  aB  estate,  rfal  or  personal,  which  has  come  into  possession  of  the  assignee,  or  which 
is  claimed  by  him,  is  in  dispute,  the  court  may,  upon  the  petition  of  the  assignee,  and 
•after  suoh  notice  to  the  claimant,  his  agent,  or  attorney,  as  the  court  shall  deem  reason- 
able, order  it  to  be  sold,  under  the  direction  of  the  assignee,  who  shall  hold  the  funds 
received  in  place  of  the  estate  disposed  of ; 

And  the  proceeds  of  the  sale  shall  be  considered  the  measure  of  the  value  of  the  prop- 
erty in  any-  suit  or  controversy  between  the  parties  in  any  courts. 

But  this  provision  shall  not  prevent  the  recovery  of  the  property  from  the  possession 
of  the  assignee  by  any  proper  action  commenced  at  any  time  before  the .  court  orders 
the  sale. 

§  26.  And  he  it  further  enacted,  That  the  court  may,  on  the  application  of  the  assignee 
in  bankruptcy,  or  of  any  creditor,  or  without  any  application,  at  all  times  require  the 
bankrupt,  upon  reasonable  notice,  to  attend  and  submit  to  an  examination,  on  oath,  upon 
all  matters  relating  — 

To  the  disposal  or  condition  of  his  property; 

To  his  trade  and  dealings  with  others,  and  his  accounts  concerning  the  same; 

To  all  debts  due  to  or  claimed  from  him; 

And  to  all  other  matters  concerning  his  property  and  estate,  and  the  due  settlement 
thereof  according  to  law; 

Which  examination  shall  be  in  writing,  and  shall  be  signed  by  the  bankrupt,  and  be 
^le<l  with  the  other  proceedings. 

And  the  court  may,  in  like  manner,  require  the  attendance  of  any  oilier  person  as  a  • 
witness;   and  if  such  person  shall  fail  to  attend  on  being  summoned  thereto,  the  court 
may  compel  his  attendance  by  warrant  directed  to  the  marshal,  commanding  him  to  arrest 
such  person,  and  bring  him  forthwith  before  the  court,  or  before  a  register  in  bankruptcy 
for  examination  as  such  witness. 

If  the  bankrupt  is  imprisoned,  absent,  or  disabled  from  attendance,  the  court  may 
order  him  to  be  produced  by  the  jailor,  or  any  officer  in  whose  custody  he  may  be;  or 
may  direct  the  examination  to  be  had,  taken,  and  certified,  at  such  time  and  place  and 
in  such  manner  as  the  court  may  deem  proper,  and  with  like  effect  as  if  such  examination 
had  been  in  court. 

The  bankrupt  shall,  at  all  times  until  his  discharge,  be  subject  to  the  order  of  the 
court,  and  shall,  at  the  expense  of  the  estate,  execute  all  proper  writings  and  instruments, 
and  do  and  perform  all  acts  required  by  the  court  touching  the  assigned  property  or 
estate,  and  to  enable  the  assignee  to  demand,  recover,  and  receive  all  the  property  and 
estate  assigned,  wherever  situated;  and  for  neglect  or  refusal  to  obey  any  order  of  the 
court,  such  bankrupt  may  be  committed  and  punished  as  for  a  contempt  of  court. 

If  the  bankrupt  is  without  the  district,  and  unable  to  return  and  ]>ersonaIly  attend 
at  any  of  the  times,  or  do  any  of  the  acts  which  may  be  specified  or  required  pursuant 
to  this  section,  and  if  it  appears  that  such  absence  was  not  caused  by  wilful  default,  and 
if,  as  soon  as  may  be  after  the  removal  of  such  impediment,  he  offers  to  attend  and  submit 
to  the  order  of  the  court  in  all  respects,  he  shall  be  permitted  so  to  do  with  like  effect 
as  if  he  had  not  been  in  default. 

He  shall  also  be  at  liberty,  from  time  to  time,  upon  oath,  to  amend  and  correct  hia 
schedule  of  creditors  and  property  so  that  the  same  shall  conform  to  the  facts. 

For  good  cause  shown,  the  wife  of  any  bankrupt  may  be  required  to  attend  before  the 
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court,  to  the  end  that  she  may  be  examined  as  a  witness ;  'and  if  sueii  wile  do  not  attend 
at  the  time  and  place  specified  in  the  order,  the  binnknipt  shall  not  be  entitled  to  a 
discharge  unless  he  sliall  prove  to  the  satisfaction  of  the  court  that  he  was  unable  ta 
procure  the  attendance  of  his  wife. 

No  bankrupt  shall  be  liable  to  arrest  during  the  pendency  of  the  proceedings  in  bank* 
ruptcy  in  any  civil  action  unless  the  same  is  founded  on  some  debt  or  claim  from  which 
hie  discharge  or  bankruptcy  would  not  release  him. 

§  27.  And  he  it  further  enacted.  That  all  creditors  whose  debts  are  duly  proved  and 
allowed  shall  be  entitled  to  share  in  the  bankrupt's  property  and  estate  pro  rata,  with- 
out any  priority  or  preference  whatever,  except  that  wages  due  from  him  to  any  operative,, 
or  clerk,  or  house  servant,  to  an  amount  not  exceeding  fifty  dollars,  for  labors  performed 
within  six  months  next  preceding  the  adjudication  of  bankruptcy,  shall  be  entitled  to- 
priority,  and  shall  be  first  paid  in  full; 

Provided,  That  any  debt  proved  by  any  person  liable  as  baii,  surety,  guarantor,  or 
otherwise  for  the  bankrupt,  shall  not  be  paid  to  the  person  so  proving  the  same  until 
satisfactory  evidence  shall  be  produced  of  the  payment  of  such  debt  by  such  person  sa 
liable,  and  the  share  to  which  such  debt  would  be  entitled  may  be  paid  into  court,  or 
otherwise  held  for  the  benefit  of  the  party  entitled  thereto,  as  the  court  may  direct. 

At  the  expiration  of  three  months  from  the  date  of  the  adjudication  of  bankruptcy 
in  any  case,  or.  as  much  earlier  as  the  court  may  direct,  the  court,  upon,  request  of  the 
assignee,  shall  call  a  general  meeting  of  the  creditors,  of  which  due  notice  shall  be  given; 

And  the  assignee  shall  then  report  and  exhibit  to  the  court  and  to  the  creditors  just 
and  true  accounts  of  all  his  receipts  and  payments,  verified  by  his  oath; 

And  he  shall  also  produce  and  file  vouchers  for  all  payments  for  which  vouchers  shall 
be  required  by  any  rule  of  the  court; 

He  shall  also  submit  the  schedule  of  the  bankrupt's  creditors  and  property  aa  amended, 
duly  verified  by  tlie  bankrupt,  and  a  statement  of  the  whole  estate  of  the  bankrupt,  as- 
then  ascertained,  of  the  property  recovered  and  of  the  property  outstanding,  specifying 
the  cause  of  its  being  outstanding,  also  what  debts  or  claims  are  yet  undetermined,  and 
stating  what  sum  remains  in  his  hands. 

At  such  meeting  the  majority  in  value  of  the  creditors  present  shall  determine  whether 
any  and  what  part  of  the  net  proceeds  of  the  estate,  after  deducting  and  staining  a  sum 
sufiicient  to  provide  for  all  undetermined  claims  which,  by  reason  of  the  distant  residence 
of  the  creditor,  or  for  other  sufiicient  reason,  have  not  been  proved,  and  for  other 
expenses  and  contingencies,  shall  be  divided  among  the  creditors;  but  unless  at  least 
one-half  in  value  of  the  creditors  shall  attend  such  meeting,  either  in  person  or  by 
attorney,  it  shall  be  the  duty  of  the  assignee  so  to  determine. 

In  case  a  dividend  is  ordered  the  register  shall,  within  ten  days  after  such  meetings 
prepare  a  list  of  creditors  entitled  to  dividend,  and  shall  calculate  and  set  opposite  ta 
the  name  of  each  creditor  who  has  proved  his  claim,  the  dividend  to  which  he  is  entitled 
out  of  the  net  proceeds  of  the  estate  set  apart  for  dividend,  and  shall  forward  by  mail 
to  every  creditor  a  statement  of  the  dividend  to  which  he  is  entitled,  and  such  creditor 
shall  be  paid  by  the  assignee  in  such  manner  as  the  court  may  direct. 

%  28.  And  he  it  further  enacted,  That  the  like  proceedings  shall  be  had  at  the  expira- 
tion of  the  next  three  months,  or  earlier  if  practicable,  and  a  third  meeting  of  creditors 
shall  then  be  called  by  the  court,  and  a  final  dividend  then  declared,  unless  any  action 
at  law  or  suit  in  equity  be  pending,  or  unless  some  other  estate  or  efi'ects  of  the  debtor 
afterwards  come  to  the  hands  of  the  assignee,  in  which  case  the  assignee  shall,  as  soon 
as  may  be,  convert  such  estate  or  eifects  into  money,  and  within  two  months  after  the 
same  shall  be  so  converted  the  same  shall  be  divided  in  manner  aforesaid. 

Further  dividends  shall  he  made  in  like  manner  as  often  as  occasion  requires; 

And  after  the  third  meeting  of  creditors  no  further  meeting  shall  be  called,  unlesa 
ordered  by  the  court. 

If  at  any  time  there  shall  be  in  the  hands  of  the  assignee  any  outstanding  debts  or 
other  property,  due  or  belonging  to  the  estate,  which  cannot  be  collected  and  received 
by  the  assignee  without  unreasonable  or  inconvenient  delay  or  expense,  the  assignee  may, 
under  the  direction  of  the  court,  sell  and  assign  such  debts  or  other  property  in  suck 
manner  as  the  court  shall  order. 

No  dividend  already  declared  shall  be  disturbed  by  reason  of  debts  being  subsequently 
proved,  but  the  creditors  proving  such  debts  shall  be  entitled  to  a  dividend  equal  to  those 
already  received  by  the  other  creditors  before  any  further  payment  is  made  to  the  latter* 
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Preparatory  to  the  final  dividend,  the  assignee  shall  submit  his  account  to  the  courts, 
and  file  the  same,  and  give  notice  to  the  creditors  of  such  filing,  and  shall  also  give  notice 
that  he  will  apply  for  a  settlement  of  his  account,  and  for  a  discharge  from  all  liability 
as  assignee,  at  a  time  to  be  specified  in  such  notice,  and  at  such  time  the  court  shall 
audit  and  pass  the, accounts  of  the  assignee,  and  such  assignee  shall,  if  required  by  the 
court,  be  examined  as  to  the  truth  of  such  account,  and,  if  found  correct,  he  shall  thereby 
be  discharged  from  all  liability  as  assignee  to  any  creditor  of  the  bankinipt. 

The  court  shall  thereupon  order  a  dividend  of  the  estate  and  effects,  or  of  such  part 
thereof  as  it  sees  fit,  among  such  of  the  creditors  as  hate  proved  their  claims,  in  pro- 
portion to  the  respective  amount  of  their  said  debts. 

In  addition  to  all  expenses  necessarily  incurred  by  him  in  the  execution  of  his  trust,, 
in  any  case,  the  assignee  shall  be  entitled  to  an  allowance  for  his  services  in  such  case, 
on  all  moneys  received  and  paid  out  by  him  therein,  for  any  sum  not  exceeding  one 
thousand  dollars,  five  per  centum  thereon ;  for  any  larger  sum,  not  exceeding  five  thousand 
dollars,  two  and  a  half  per  centum  on  the  excess  over  one  thousand  dollars;  and  for  any 
larger  sum,  one  per  eentum  on  the  excess  over  five  tliousand  dollars;  and  if,  at  any  time, 
there  shall  not  be  in  his  hands  a  sufficient  amount  of  money  to  defray  the  necessary 
expends  required  for  the  further  execution  of  his  tmst,  he  shall  not  be  obliged  to  proceed 
therein  until  the  necessary  funds  are  advanced  or  satisfactorily  secured  to  him. 

If,  by  aocident,  mistake,  or  other  cause,  withouf  fault  of  the  assignee,  either  or  both 
of  the  said  second  and  third  meetings  should  not  be  held  within  the  times  limited,  the 
court  may,  upon  motion  of  an  interested  party,  order,  such  meetings,  with  like  effect 
as  to  the  validity  of  the  proceedings  as  if  the  meeting  had  been  duly  held. 

In  the  order  for  a  dividend,  under  this  section,  the  following  claims  shall  be  entitled 
to  priority  or  preference,  and  to  be  first  paid  in  full  in  the  following  order:  — 

First  The  fees,  costs,  and  expenses  of  suits,  and  the  several  proceedings  in  bankruptcy 
under  this  aot>  and  for  the  custody  of  property,  as  herein  provided. 

Second.  All  debts  due  to  the  United  Stotes,  and  all  taxes  and  assesments  under  the 
laws  thereof. 

Third.  All  debts  due  to  the  State  in  which  the  proceedings  in  bankruptcy  are  pending^ 
and  all  taxes  and  assessments  made  under  the  laws  of  such  State. 

Fourth,  Wages  due  to  any  operative,  clerk,  or  house  servant,  to  an  amount  not  exceed- 
ing fifty  dollars,  for  labor  performed  within  six  months  next  preceding  the  first  publication 
of  the  notice  of  proceedings  in  bankruptcy. 

Fifth,  All  debts  due  to  any  persons  who,  by  the  laws  of  the  United  States,  are  or  may 
be  entitled  to  a  priority  or  preference,  in  like  manner  as  if  this  act  had  not  been  passed: 
Altoays  provided.  That  nothing  contained  in  this  act  shall  interfere  with  the  assessment 
and  collection  of  taxes  by  the  authority  of  the  United  States  or  any  State. 

OF  THE  BANKRUPT'S  DISCHAfiGE  AND  ITS  EFFECT. 

• 

§  29.  And  he  it  further  enacted ,  That  at  any  time  after  the  expiration  of  six  months 
from  the  adjudication  of  bankruptcy,  or  if  no  debts  have  been  proven  against  the  bank- 
rupt, or  if  no  assets  have  come  to  the  hands  of  the  assignee,  at  any  time  after  the  expira- 
tion of  sixty  days,*  and  within  one  year  from  the  adjudication  of  bankruptcy,  the  bank- 
rupt may  apply  to  the  court  for  a  discharge  from  his  debts,  and  the  court  shall  thereupon 
order  notice  to  be  given  by  mail  to  all  creditors  who  have  proved  their  debts,  and  by 
publication  at  least  once  a  week  in  such  newspapers  as  the  court  shall  designate,  due 
regard  being  had  to  the  general  circulation  of  the  same  in  the  district,  or  in  that  portion 
of  the  district  in  which  the  bankrupt  and  his  creditors  shall  reside,  to  appear  on  a  day 
appointed  for  that  purpose,  and  show  cause  why  a  discharge  should  not  be  granted  to  the 
bankrupt. 

Xo  discharge  shall  be  granted,  or,  if  granted,  be  valid  — 

If  the  bankrupt  has  wilfully  sworn  falsely  in  his  affidavit  annexed  to  his  petition^ 
scliedule,  or  inventory,  or  upon  any  examination  in  the  course  of  the  proceedings  in 
bankruptcy,  in  relation  to  any  material  fact  concerning  his  estate  or  his  debts,  or  to 
any  other  material  fact; 

Or  if  he  has  concealed  any  part  of  his  estate  or  elTects,  or  any  books  or  writings  relating 
thereto ; 


*  Amended  so  as  to  read  "and  before  the  final  dtspositlon   of   the  cause."    (Act  of  July   2G, 
1876.  ch.  2?A,  sec.  1.) 


/ 
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Or  if  he  haa  been  guilty  of  any  fraud  or  negligence  in  the  care,  custody,  or  delivieiT 
to  the  assignee  of  the  property  belonging  to  him  at  the  time  of  the  presentation  of  bis 
petition  and  inventory,  excepting  such  property  as  he  is  permitted  to  retain  under  the 
provisions  of  this  act; 

Or  if  he  has  cau&ed,  permitted,  or  suffered  any  loss,  waste,  or  destruction  thereof; 

Or  if,  witliin  four  months  before  the  commencement  of  such  proceedings,  he  has  pro- 
cured his  lands,  goods,  money,  or  chattels  to  be  attached,  sequestered,  or  seized,  on 
execution ; 

Or  if,  since  the  passage  of  this  act,  he  has  destroyed,  mutilated,  altered,  or  falsified 
any  of  his  books,  documents,  papers,  writings,  or  securities; 

Or  has  made  or  been  privy  to  the  making  of  any  false  or  fraudulent  entry  in  any  book 
of  account  or  other  document  with  intent  to  defraud  his  creditors; 

Or  has  removed,  or  caused  to  be  removed,  any  part  of  hi»  property  from  the  district 
with   intent  to  defraud  his   creditors; 

Or  if  he  has  given  any  fraudulent  preferehce  contrary  to  the  provisions  of  this  act; 

Or  made  any  fraudulent  pajrment,  gift,  transfer,  conveyance,  or  assignment  of  any  part 
of  his  property; 

Or  has  lost  any  part  thereof  in  gaming; 

Or  has  admitted  a  false  or  fictitious  debt  against  his  estate; 

Or  if,  having  knowledge  that  any  person  has  proved  such  false  or  fictitious  debt,  he  has 
not  disclosed  the  same  to  his  assignee  within  one  month  after  such  knowledge; 

Or  if,  being  a  merchant  or  tradesman,  he  has  not,  subsequently  to  the  passage  of  this 
act*  kept  proper  books  of  account; 

Or  if  he,  or  any  person  in  his  behalf,  has  procured  the  assent  of  any  creditor  to  the 
discharge,  or  influenced  the  action  of  any  creditor  at  any  stage  of  the  proceedings  by  any 
pecuniary  consideration  or  obligation; 

Or  if  he  has,  in  contemplation  of  becoming  bankrupt,  made  any  pledge,  payment, 
transfer,  assignment,  or  conveyance  of  any  part  of  his  property,  directly  or  indirectly, 
absolutely  or  conditionally,  for  the  purpose  of  preferring  any  creditor  or  person  having 
a  claim  against  him,  or  who  is  or  may  be  under  liability  for  him,  or  for  the  purpose 
of  preventing  the  property  from  coming  into  the  hands  of  the  assignee,  or  of  being  dis- 
tributed under  this  act  in  satisfaction  of  his  debts; 

Or  if  he  has  been  convicted  of  any  misdemeanor  under  this  act,  or  has  been  guilty  of 
any  fraud  whatever  contrary  to  the  true  intent  of  this  act; 

And  before  any  discharge  is  granted,  the  bankrupt  shall  take  and  subscribe  an  oath  to 
the  effect  that  he  has  not  done,  suffered  or  been  privy  to  any  act,  matter,  or  thing  specified 
in  this  act  as  a  ground  for  withholding  such  discharge,  or  as  invalidating  such  discharge 
if  granted. 

§  30.  And  he  it  further  enacted.  That  no  person  who  shall  have  been  discharged  under 
this  act,  and  shall  afterwards  become  bankrupt,  on  his  own  application,  shall  be  again 
entitled  to  a  discharge,  whose  estate  is  insufficient  to  i>ay  seventy  per  centum  of  the 
debts  proved  against  it,  unless  the  assent  in  writing  of  three-fourths  in  value  of  his 
creditors  who  have  proved  their  claims,  is  filed  at  or  before  the  time  of  application  for 
discharge. 

But  a  bankrupt,  who  shall  prove  to  the  satisfaction  of  the  court  that  he  has  paid  all 
the  debts  owing  by  him  at  the  time  of  any  previous  bankruptcy,  or  who  has  been  volun- 
tarily released  therefrom  by  his  creditors,  shall  be  entitled  to  a  discharge  in  the  same 
manner  and  with  the  same  effect  as  if  he  had  not  previously  been  bankrupt. 

§  31.  And  he  it  further  enactedy  That  any  creditor  opposing  the  discharge  of  any  bank- 
rupt may  file  a  specification  in  writing  of  the  grounds  of  his  opposition,  and  the  court 
may  in  its  discretion  order  any  question  of  fact  so  presented  to  be  tried  at  a  stated 
session  of  the  District  Court. 

§  82.  And  he  it  further  enacted,  That  if  it  shall  appear  to  the  court  that  the  bank- 
rupt has  in  all  things  conformed  to  his  duty  under  this  act,  and  that  he  is  entitled, 
under  the  provii^ions  thereof,  to  receive  a  discharge,  the  court  shall  grant  him  a  discharge 
from  all  his  debts  except  as  hereinafter  provided,  and  shall  give  him  a  certificate  thereof 
under  the  seal  of  the  court,   in  Bubstance  as  follows: 

District  Court  of  the  United  States,  District  of  . 

'     Whereas ,   has  been  duly  adjudged  a  bankrupt  under  the  Act  of  Congress 

establishing  a  uniform  system  of  bankruptcy  throughout  the  United  States,  and  appears 
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io  have  conformed  to  all  the  requiremente  of  law  in  that  behalf,  it  is  therefore  ordered 

by  the  court  that  toid be  forever  discharged  from  all  debts  and  claims  which 

by  said  act  are  made  provable  against  his  estate,  and  which  existed  on  the  day 

of  ,  on  which  day  the  petition  for  adjudication  was  filed  by  or  [or  against]  him 

excepting  such  debts,  if  any,  as  are  by  said  act  excepted  from  the  operation  of  a  dischai^ 
in  bankruptcy. 

Given  under  my  hand  and  the  seal  of  the  court  at ,  in  the  said  district,  this  — - 

day  of  ,  A.  D,  . 

[Seal.]  f  Judge. 

S  33.  And  he  it  further  enaeied.  That  no  debt  created  by  the  fraud  or  embezzlement 
of  the  bankrupt  or  by  his  defalcation  as  a  public  officer,  or  while  acting  in  any  fiduciary 
character,  shall  be  discharged  under  this  act;  but  the  debt  may  be  proved,  and  the 
dividend  thereon  shall  be  a  payment  on  account  of  said  debt; 

And  no  discharge  granted  under  this  act  shall  release,  discharge,  or  affect  any  person 
liable  for  the  same  debt  for  or  with  the  bankrupt,  either  as  partner,  joint-contractor, 
indorser,  surety,  or  otherwise. 

And  in  all  proceedings  in  bankruptcy  commenced  after  one  year  from  the  time  this  act 
shall  go  into  operation,  no  discharge  shall  be  granted  to  a  debtor  whose  assets  do  not 
pay  fifty  per  centum  of  the  claims  against  his  estate,  ("upon  which  he  is  liable  as  the 
principal  debtor."  So  amended,  Act  of  July  27,  1868,  ch.  258,  sec.  1),  unless  the  assent 
in  writing  of  a  majority  in  number  and  value  of  his  creditors  who  have  proved  their 
<laims,  is  filed  in  the  case  at  or  before  the  time  of  application  for  discharge. 

(B.  8.,  sec.  5112  a  (22  June,  1874,  ch.  390,  sec  9,  18  Stat.  180.)— That  in  cases  of 
compulsory  or  involuntary  bankruptcy,  the  provisions  of  said  act,  and  any  amendment 
thereof,  or  of  any  supplement  thereto,  requiring  the  payment  of  any  proportion  of  the 
debts  of  the  bankrupt,  or  the  assent  of  any  portion  of  his  creditors,  as  a  condition  of  bis 
discharge  from  his  debts,  shall  not  apply;  but  he  may,  if  otherwise  entitled  thereto,  be 
discharged  by  the  court  in  the  same  manner  and  with  the  same  effect  as  if  he  had  paid 
such  per  centum  of  his  debts,  or  as  if  the  required  proportion  of  his  creditors  had 
assented  thereto.  And  in  cases  of  voluntary  bankruptcy,  no  discharge  shall  be  granted 
to  a  debtor  whose  assets  sliall  not  be  equal  to  thirty  per  centum  of  the  claims  proved 
against  his  estate,  upon  which  he  shall  be  liable  as  principal  debtor  without  the  assent 
of  at  least  one-fourth  of  his  creditors  in  number,  and  one-third  in  value.  And  the  pro* 
vision  in  section  five  thousand  one  hundred  and  twelve  (thirty-three  of  said  act  of 
March  second,  eighteen  hundred  and  sixty-seven)  requiring  fifty  per  oentum  of  such 
assets  is  hereby  repealed.) 

§  34.  And  be  it  further  enaeted,  That  a  diacharge  duly  granted  under  this  act  shall, 
with  the  exceptions  aforesaid,  release  the  boiikJ^ni^t  from  all  debts,  claims,  liabilities,  and 
demands  which  were  or  might  have  been  proved  against  his  estate  in  bankruptcy,  and 
may  be  pleaded,  by  a  simple  averment  that  on  the  day  of  its  date  such  discharge  was 
granted  to  him,  setting  the  same  forth  in  hcee  verba,  as  a  full  and  complete  bar  to  all 
suits  brought  on  any  such  debts,  claims,  liabilities,  or  demands,  and  tlie  certificate  shall 
be  conclusive  evidence  in  favor  of  such  bankrupt  of  the  fact  and  the  regularity  of  such 
discharge; 

Alu^ays  provided^  That  any  creditor  or  creditors  of  said  bankrupt,  whose  debt  was 
proved  or  provable  against  the  estate  in  bankruptcy,  who  shall  see  fit  to  contest  the 
validity  of  said  discharge  on  the  ground  that  it  was  fraudulently  obtained,  may,  at  any 
time  within  two  years  after  the  date  thereof,  apply  to  the  court  which  granted  it  to  set 
aside  and  annul  the  same. 

Said  application  shall  be  in  writing;  shall  specify  which,  in  particular^  of  the  several 
acts  mentioned  in  section  twenty-nine  it  is  intended  to  give  evidence  of  agsiinst  the  bank- 
rupt, setting  forth  the  grounds  of  avoidance,  and  no  evidence  shall  be  admitted  as  to  any 
other  of  the  said  acts;  but  said  application  shall  be  subject  to  amendment  at  the  dis- 
cretion of  the  court. 

The  court  shall  cause  reasonable  notice  of  said  application  to  be  given  to  said  bankrupt^ 
and  order  him  to  appear  and  answer  the  same,  within  such  time  as  to  the  court  shall 
seem  fit  and  proper. 

If,  upon  the  hearing  of  said  parties,  the  court  shall  find  that  the  fraudulent  acts,  or 
any  of  them,  set  forth  as  aforesaid  by  said  creditor  or  (creditors  against  the  bankrupt* 
are  proved,  and  that  said  creditor  or  creditors  had  no  knowledge  of  the  s.ame  until  after 
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the  granting  of  said  discharge,  judi^ent  shall  be  given  in  favor  of  said  creditor  or 
creditors,  and  the  discharge  of  said  bankrupt  shall  be  set  aside  and  annulled.  But  if 
Said  court  shall  find  that  said  fraudulent  acts,  and  all  of  them,  set  forth  as  aforesaid, 
are  not  proved,  or  that  they  were  known  to  said  creditor  or  creditors  before  the  granting^ 
of  said  discharge,  then  judgment  shall  be  rendered  in  favor  of  the  bankrupt,  and  the 
validity  of  his  discharge  shall  not  be  affected  by  said  proceedings. 

PREFERENCES  AND  FRAUDULENT  CONVEYANCES  DECLARED  VOID. 

§  35.  Anil  be  it  further  enacted.  That  if  any  person,  being  insolvent,  or  in  contempla- 
tion of  insolvency,  within  four  months  before  the  filing  of  the  petition  by  or  against  him, 
with  a  view  to  give  a  preference  to  any  creditor  or  person  having  a  claim  against  him, 
or  who  is  under  any  liability  for  him,  procures  any  part  of  his  property  to  be  attached, 
sequestered,  or  seized  on  execution,  or  makes  any  payment,  pledge,  assignment,  transfer,, 
or  conveyance  of  any  part  of  his  property,  either  directly  or  indirectly,  absolutely  or  con- 
ditionally—the person  receiving  such  payment,  pledge,  assignment,  transfer,  or  convey- 
ance, or  to  be  benefited  thereby,  or  by  such  attachment,  having  reasonable  cause  to  believe 
such  person  is  insolvent*  (and  that  such  attachment,  payment,  pledge,  assignment,  or 
conveyance,  is  made  in  fraud  of  the  provisions  of  this  act  —  the  same  shall  be  void,  and 
the  assignee  may  recover  the  property,  or  the  valne  of  it,  from  the  person  so  receiving  it, 
or  so  to  be  benefited ) . 

And  if  any  person  being  insolvent,  or  in  contemplation  of  insolvency  or  bankruptcy ^ 
within  six  months  before  the  filing  of  the  petition  by  or  against  him,  makes  any  payment, 
sale,  assignment,  transfer,  conveyance,  or  other  disposition  of  any  part  of  his  property 
to  any  person  who  then  has  reasonable  cause  to  believe  him  to  be  insolvent,  or  to  be 
acting  in  contemplation  of  insolvency,  and  t  that  such  payment,  sale,  assignment,  transfer, 
or  other  conveyance  is  made  with  a  view  to  prevent  his  property  from  coming  to  hia 
assignee  in  bankruptcy,  or  to  prevent  the  same  from  being  distributed  under  this  act, 
or  to  defeat  the  object  of,  or  in  any  way  impair,  hinder,  impede,  or  delay  the  operation 
and  effect  of,  or  to  evade  any  of  the  provisions  of  this  act,  the  sale,  assignment,  transfer, 
or  conveyance  shall  be  void,  and  the  assignee  may  recover  the  property,  or  the  value 
thereof,  as  assets  of  the  bankrupt.  And  if  such  sale,  assignment,  transfer,  or  conveyance 
is  not  made  in  the  usual  and  ordinary  course  of  business  of  the  debtor,  the  fact  shall  be 
prima  facie  evidence  of  fraud. 

Any  contract,  covenant,  or  security  made  or  given  by  the  bankrupt  or  other  person 
with,  or  in  trust  for,  any  creditor,  for  securing  the  payment  of  any  money  as  a  considera- 
tion for,  or  with  intent  to  induce  the  creditor  to  forbear  opposing  the  application  for 
discharge  of  the  bankrupt,  shall  be  void; 

And  if  any  creditor  shall  obtain  any  sumh  of  money  or  other  goods,  chattels,  or  security 
from  any  person  as  an  inducement  for  f^vMnring  to  oppose,  or  consenting  to  such  applica- 
tion for  discharge,  every  creditor  so  oflTcmding  shall  forfeit  all  right  to  any  share  or 
dividend  in  the  estate  of  the  bankrupt,  and  shall  also  forfeit  double  the  value  or  amount 
of  such  money,  goods,  chattels,  or  security 'so  obtained,  to  be  reoovered  by  the  assignee 
for  the  benefit  of  the  estate. 

(R.  S.,  sec.  5130  a  (22  June,  1874,  eh.  390,  sec.  10,  18  Stat  180). —  That  in  cases  of 
involuntary  or  compulsoiy  bankruptcy,  the  period  of  four  months  mentioned  in  section 
five  thousand  one  hundred  and  twenty-eight  (thirty-five)  of  the  act  to  which  this  is  an 
amendment,  is  hereby  changed  to  two  months,  but  this  provision  shall  not  take  eflTect 
until  two  months  after  the  passage  of  this  act,  and  in  the  cases  aforesaid,  the  period 
of  six  months  mentioned  in  said  section  five  thousand  one  hundred  end  twenty-nine 
(thirty-five)  is  hereby  changed  to  three  months,  but  this  provision  shall  not  take  effect 
until  three  months  after  the  passage  of  this  act.) 


*  Amended  so  as  to  read :  "  Knowing  that  such  attachment,  sequestration,  seizure,  payment, 
pledge,  assignment,  or  conveyance  is  made  in  fraud  of  the  provisions  of  this  Title,  the  same  shall 
be  void,  and  the  assignee  may  recover  the  property,  or  the  value  of  it,  from  the  person  so- 
receiving  it,  or  so  to  be  benefited.  And  nothing  in  said  section  five  thousand  one  hundred  antf 
twenty-eight  (thirty-five)  shall  be  construed  to  invalidate  any  loan  of  actual  value,  or  the 
security  therefor,  made  in  good  faith,  upon  a  security  takeA  In  good  faith  on  the  occasion  of  the 
making  of  such  loan."—  Act  of  June  22,  1874.     R.  S.  |  5128. 

t  (The  word  "  knowing  "  inserted  by  act  of  June  22,  1874/  ch.  390,  sec  11.) 
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BANKRUPTCY  OF  PARTNERSHIPS  AND  OF  CORPORATIONS. 

I  86.  And  he  it  further  enacted.  That  where  two  ar  more  persoiiQ  who  are  partnen 
in  trade  shall  be  adjudged  bankrupt,  either  on  the  petitiou  of  such  pactners,  or  any  oae 
of  tnem,  or  on  the  petition  of  any  creditor  of  the  partners,  a  warrant  shall  issue  in  the 
manner  provided  by  this  act,' upon  which  all  the  joint  stock  and  property  of  the  eopartner- 
ship;  and  also  all  the  separate  estate  of  eaph  of  the  partnera>  shall  be  taken,  excepting 
^uch  parts  thereof  as  are  hereinbefore  excepted; 

And  all  the  cre4itors  of  the  company,  and  the  separate  oreditors  of  each  partaeri  shall 
be  allowed  to  prove  "their  respective  debts; 

And  the  assignee  shall  be  chosen  by  the  creditors  of  the  company,  and.  shall  also  keep 
separate  accounts  of  the  joint  stock  or  property  of  the  copartnership,  and  of  the  separate 
estate  of  each  member  thereof; 

And  after  deducting  out  of  the  whole  amount  received  by  such  assignee  the  whole  of 
thQ  expenses  and  disbursements,  the  net  proceeds  of  the  joint  stock  shall  be  appropriated 
to  pay  the  creditors  of  the  copartnership,  and  the  net  proceeds  of  the  separate  estate  of 
-each  partner  shall  be  appropriated  to  pay  his  separate  creditors; 

And  if  there  shall  he  any  balance  of  the  separate  estate  of  any  partner,  after  the 
payment  of  his  separate  debts,  such  balance  shall  be  added  to  the  joint  stoek  for  the 
payment  of  the  joint  creditors; 

And  if  there  shall  be  any  balance  of  the  joint  stock  after  payment  of  the  joint  debts, 
such  balance  shall  be  divided  and  appropriated  to  and  among  the  separate  estates  of  the 
several  partners,  according  to  their  respective  right  and  interest  therein,  and  as  it  would 
have  been  if  the  partnership  had  been  dissolved  without  any  bankruptcy; ' 

And  the  sum  bo  appropriated  to  the  separate  estate  of  eaek  partner  shall  be  applied 
to  the  payment  of  his  separate  debts; 

And  the  certificate  of  discharge  shall  be  granted  or  refused  to  each  partner  as  the 
same  would  oj  ought  to  be  if  the  proceedings  had  been  against  him  ak)ne  under  this  act; 

And  in  all  other  respects  the  proceedings  against  partners  shall  be  conducted  in  the 
like  manner  as  if  they  had  been  cotmmenced  and  prosecuted  against  one  person  alone. 

If  such  copartners  reside  in  diflferent  districts,  that  court  in  which  the  petition  is  first 
filed  shall  retain  exclusive  jurisdiction  over  the  ease. 

f  87.  And  he  it  further  enacted,  That  the  provisions  of  this  act  sliall  apply  to  all 
moneyed,  business,  or  commercial  corporations  and  joint-stock  companies,  and  that  upon 
the  petition  of  any  officer  of  any  such  corporation  or  company  duly  authorized  by  a  vote 
of  a  majority  of  the  corporators  present,  at  any  legal  meeting  called  for  the  purpose, 
or  upon  the  petition  of  any  creditor  or  creditors  of  such  corporation  or  company,  made 
and  presented  in  the  manner  hereinafter  provided  in  respect  to  debtors,  tlie  like  proceed- 
ings shall  be  had  and  taken  as  are  hereinafter  provided  in  the  case  of  debtors; 

And  all  the  provisions  of  this  Act  which  apply  to  the  debtor,  or  set  forth  his  duties 
in  regard  to  furnishing  schedules  and  inventories,  executing  papers,  submitting  to  exam- 
inations, disclosing,  making  over,  secreting,  concealing,  conveying,  assigning,  or  paying 
4iway  his  money  or  property,  shall  in  like  manner,  and  with  like  force,  eiTect,  and  penalties, 
apply  to  each  and  every  officer  of  such  corporation  or  company  in  relation  to  the  same 
matters  concerning  the  corporation  or  company,  and  the  money  and  property  thereof. 

All  payments,  conveyances,  and  assignments  declared  fraudulent  and  void  by  this  Act, 
when  made  by  a  debtor,  shall  in  like  manner,  and  to  the  like  extent,  and  with  like  reme- 
dies, be  fraudulent  and  void  when  made  by  a  corporation  or  company.  No  allowance  or 
discharge  shall  be  granted  to  any  corporation  or  joint-stock  company,  or  to  any  person, 
or  officer,  or  member  thereof; 

Provided,  That  whenever  any  corporation  by  proceedings  under  this  Act  shall  be  de- 
clared bankrupt,  all  its  property  and  assets  shall  be  distributed  to  the  credit<H«  of  such 
corporation  in  the  manner  provided  in  this  Act  in  respect  to  natural  persons. 

OF  DATES  AND  DEPOSITIONS. 

§  88.  And  he  it  further  enoctedy  That  the  filing  of  a  petition  for  adjudication  in  bank- 
ruptcy, either  by  a  debtor  in  his  own  behalf,  or  by  any  creditor  against  a  debtor,  upon 
which  an  order  may  be  issued  by  the  court,  or  by  a  register,  in  the  manner  provided  in 
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section  four,  shall  be  deemed  and  taken  to  be  the  commencement  of  proceedings  in  bank- 
ruptcy under  this  act; 

The  proceedings  in  all  cases  of  bankruptcy  shall  be  deemed  matters  of  record,  bat  the 
same  shall  not  be  required  to  be  recorded  at  large,  but  shall  be  carefully  filed,  kept,  and 
numbered  in  the  office  of  the  clerk  of  the  court,  and  a  docket  only,  or  short  memorandum 
thereof,  kept  in  books  to  be  provided  for  that  purpose,  which  shall  be  open  to  public 
inspection. 

Copies  of  such  records,  duly  certified  under  the  seal  of  the  court,  shall  in  all  cases  be 
'prima  facie  evidence  of  the  facts  therein  stated. 

Evidence  of  examination  in  any  of  the  proceedings  under  this  Act  may  be  taken 
before  the  court,  or  a  register  in  bankruptcy,  viva  voce  or  in  writing,  before  a  commis- 
sioner of  the  Circuit  Court,  or  by  affidavit,  or  on  commission,  and  the  court  may  direct 
a  reference  to  a  register  in  bankruptcy',  or  other  suitable  person,  to  take  and  certify  such 
examination,  and  may  compel  the  attendance  of  witnesses,  the  production  of  books  and 
papers,  and  the  giving  of  testimony,  in  the  same  manner  as  In  suits  in  equity  in  the 
Circuit  Court. 

INVOLUNTARY  BANKRUPTCY. 

§  39.  And  he  it  further  enacted,  That  any  person  residing  and  owing  debts  as  aforesaid, 
who,  after  the  passage  of  this  Act, 

Shall  depart  from  the  State,  district*  or  territory  of  which  he  is  an  inhabitant,  with 
intent  to  defraud  his  creditors; 

Or,  being  absent,  shall,  with  such  intent,  remain  absent; 

Or  shall  conceal  himself  to  avoid  the  service  of  legal  process  in  any  action  for  the 
recovery  of  a  debt  or  demand  provable  under  this  Act; 

Or  shall  conceal  or  remove  any  of  his  property  to  avoid  its  being  attached,  taken,  or 
sequestered  on  legal  process. 

Or  shall  make  any  assignment,  gift,  sale,  conveyanee,  or  transfer  of  his  estate,  property, 
rights,  or  credits,  either  within  the  United  States  or  elsewhere,  with  intent  to  delay, 
defraud,  or  hinder  his  creditors; 

Or  who  has  been  arrested  and  held  in  custody  under  or  by  virtue  of  mesne  process  or 
execution  issued  out  of  any  court  of  any  State,  district  or  Territory  within  which  such 
debtor  resides  or  has  property,  founded  upon  a  demand  in  its  nature  provable  against  a 
bankrupt's  estate  under  this  Act,  and  for  a  sum  exceeding  one  hundred  dollars,  and  such 
process  is  remaining  in  force  and  not  discharged  by  payment,  or  in  any  other  manner 
provided  by  the  law  of  such  State,  district,  or  Territory  applicable  thereto,  for  Ji  period 
of  seven  days-, 

Or  has  been  actually  imprisoned  for  more  than*  (seven)  days  in  a  civil  action,  founded 
on  contract,  for  the  sum  of  one  hundred  dollars  or  upwards. 

Or  who,  be?ng  bankrupt  or  insolvent,  or  in  contemplation  of  bankruptcy  or  insolvency 
s!ia]!  make  any  payment,  gift,  grant,  sale,  conveyance,!  (or  transfer  of  money,  cr  other 
property,  estate,  rights,  or  credits,  or  give  any  warrant  to  confess  judgment,  or  procure 
or  suffer  his  property  to  be  taken  on  legal  process),  with  intent  to  give  a  preference  to 
one  or  mor^  of  his  creditors,  or  to  any  person  or  persons  who  are  or  may  be  liable  for 
him  as  indorsers,  bail,  sureties,  or  otherwise,  or  with  the  intent,  by  such  disposition  of 
his  property,  to  defeat  or  delay  the  operation  of  this  Act; 

t  (Or  who,  being  a  banker,  merchant,  or  trader,  has  stopped  or  suspended  and  not 
resumed  payment  of  his  commercial  paper,  within  a  period  of  fourteen  days)  ; 

Shall  be  deemed  to  have  committed  an  act  of  bankruptcy,  and,  subject  to  the  conditions 
hereinafter  prescribed,  shall  be  adjudged  a  bankrupt,  on  the  petition  of  one  or  more  of 
his  creditors,*  (the  aggregate  of  whose  debts  provable  under  this  Act  amount  to  at  least 


•(Amended  to  "  twenty.'*    R.  S.,  sec  5021 ;  Act  of  June  22,  1874.) 

t  Amended  so  as  to  read,  **0r  transfer  of  money  or  other  property,  estate  rights,  or  credits,  or 
confess  judgment,  or  give  any  warrant  to  confess  Judgment,  or  procure  his  property  to  be  taken 
on  legal  process.*' 

t  Words  in  parentheses  amended  so  as  to  read,  "  or  who,  being  a  bank,  banker,  broker,  merchant, 
trader,  (J)  manufacturer,  or  miner,  has  fraudulently  stopped  payment,  or  who,  being  a  bank, 
banker,  broker,  merchant,  trader,  manufacturer,  or  miner,  has  stopped,  or  suspended  and  not 
resumed  payment,  within  a  period  of  forty  days  of  his  commercial  paper,  (made  or  passed  tn  the 
course  of  his  business  as  such),  or  who,  being  a  bank  or  banker,  shall  fall  for  forty  days,  to  pay 
any  depositor  upon  demand  of  payment  lawfully  made.     R.  S.,  sec.  5021,    Act  of  June  22,  1874.) 

{S  Words  in  parentheses  amended  so  as  to  read.  *'  who  shall  constitute  one-fourth  thereof,  at 
least,  in  number,  and  the  aggregate  of  whose  debts  (1)  provable  under  this  act  amounts  to  at 
least  one-third  of  the  debts  bo  provable.     R.  S.  sec.  5021,  Act  of  June  22,  1874. 
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two  hvndred  and  fifty  dollars,  provided  such  petition  is  brought  within  six  months  after 
the  act  of  bankruptcy  shall  have  been  committed.) 

*  And  if  such  person  shall  be  adjudged  a  bankrupt,  the  assignee  may  recover  baek  the 
money  or  other  property  so  paid,  conveyed,  sold,  assigned,  or  transferred  contrary  to  this 
Act:  Provided,  the  person  receiving  such  payment  or  conveyance  had  reasonable  cause 
to  believe  that  a  fraud  on  this  Act  was  intended,  or  that  the  debtor  was  insolvent; 

And  such  creditor  shall  not  be  allowed  to  prorve  his  debt  in  bankruptcy. 

f  40.  And  he  it  further  enacted.  That  upon  the  filing  of  the  petition  authorized  by  the 
next  preceding  section,  if  it  shall  appear  that  sufficient  grounds  exist  therefor,  the  court 
shall  direct  the  entry  of  an  order  requiring  the  debtor  to  appear  and  show  cause,  at  a  court 
of  bankruptcy  to  be  holden  at  a  time  to  be  specified  in  the  order,  not  less  than  five  days 
from  the  service  thereof,  why  the  prayer  of  the  petition  should  not  be  granted; 

And  may  also,  by  its  injunction,  restrain  the  debtor,  and  any  other  person,  in  the 
meantime,  from  making  any  transfer  or  disposition  of  any  of  the  debtor's  property  not 
excepted  by  this  Act  from  the  operation  thereof,  and  from  any  interference  tlierewith; 

And  if  it  shall  appear  that  there  is  probable  cause  for  believing  tliat  the  debtor  is  about 
to  leave  tlie  district,  or  to  remove  or  conceal  his  goods  and  chattels  or  his  evidence  of 
property,  or  make  any  fraudulent  conveyance*  or  disposition  thereof,  the  court  may  issue 
a  warrant  to  th^,  marshal  of  the  district,  commanding  him  to  arrest^the  alleged  bankrupt 
and  him  safely  keep,  unless  he  shall  give  bail  to  the  satisfaction  of  the  court  for  his 
appearance  from  time  to  time,  as  required  by  the  court,  until  the  decision  of  the  court 
upon  the  petition  or  the  further  order  of  the  court,  and  forthwith  to  take  possession 
provisionally  of  all  the  property  and  effects  of  the  debtor,  and  safely  keep  the  same  until 
the  further  order  of  the  court. 


*  In  the  Revised  Statutes,  section  6021,  the  following  was  Inserted  before  and  lastssd  of  this 
paragraph :  Provided,  also.  That  no  voluntary  assignment  by  a  debtor  or  debtors  of  all  his  or 
their  property,  heretofore  or  hereafter  made  in  good  faith  for  the  benefit  of  all  his  or  their 
creditors,  ratably  and  without  creating  any  preference,  and  valid,  according  to  the  law  of  the 
State  where  made,  shall  of  Itself,  in  the  event  of  his  or  their  being  subsequently  adjudicated 
bankrupts  In  a  proceeding  of  Involuntary  bankruptcy,  be  a  bar  to  the  discharge  of  such  debtor 
or  debtors.  And  the  provtsione  of  this  section  shall  apply  to  all  cases  of  compulsory  or  involun- 
tary bankruptcy  commenced  since  the  first  day  of  December,  eighteen  hundred  and  seventy- three. 
as  well  as  to  those  commenced  hereafter.  And  in  all  cases  conmienced  since  the  first  day  of 
December,  eighteen  hundred  and  seventy-three,  and  prior  to  the  passage  of  this  Act,  as  well 
as  those  commenced  hereafter,  the  court  shall,  if  such  allegation  as  to  the  number  or  amount  of 
petitioning  creditors  be  denied  by  the  debtor  by  a  statement  hi  writing  to  that  effect,  require 
him  to  file  In  court  forthwith  a  full  list  of  his  creditors,  with  their  places  of  residence  and  the 
sums  due  them  respectively,  and  shall  ascertain,  upon  reasonable  notice  to  the  creditors,  whether 
one-fourth  In  number  and  one-third  in  amount  thereof,  as  aforesaid,  have  petitioned  that  the 
debtor  be  adjudged  a  bankrupt.  But  If  such  debtor  shall,  on  the  filing  of  the  petition,  admit 
In  writing  that  the  requisite  number  and  amount  of  creditors  have  petitioned,  the  court  (If  satis- 
fied that  the  admission  was  made  in  good  faith),  shall  so  adjn<|ge,  which  judgment  shall  be 
final,  and  the  matter  proceed  without  further  steps  on  that  subject.  And  if  it  shall  appear  that 
such  number  and  amount  have  not  so  petitioned,  the  court  shall  grant  reasonable  time,  not 
exceeding  in  cases  heretofore  commenced,  twenty  days,  and  in  cases  hereafter  commenced  ten 
days,  within  which  other  creditors  may  Join  in  such  petition.  And  if,  at  the  expiration  of  such 
time  so  limited,  the  number  and  amount  shall  comply  with  the  requirements  of  this  section,  the 
matter  of  bankruptcy  may  proceed ;  but  if,  at  the  expiration  of  such  limited  time,  such  number 
and  amount  shall  not  answer  the  requirements  of  this  section,  the  proceedings  shall  be  dismissed, 
and  In  cases  hereafter  commenced,  with  costs.  And  if  such  person  shall  be  adjudged  a  bankrupt, 
the  assignee  may  recover  baek  the  money  (m)  or  property  so  paid,  conveyed,  sold,  assigned,  or 
transferred  contrary  to  this  act:  Prcvid^,  That  the  person  receiving  such  payment  or  convey- 
ance had  .reasonable  cause  to  believe  that  the  debtor  was  insolvent,  and  knew  that  a  fraud  on 
this  act  was  intended ;  and  such  person,  if  a  creditor,  shall  not,  in  cases  of  sctual  fraud  on  hia 
part,  be  allowed  to  prove  for  more  than  a  moiety  of  his  debt ;  and  this  limitation  on  the  proof 
of  debts  shall  apply  to  cases  of  voluntary  as  well  as  Involuntary  bankruptcy.  And  the  petition 
of  creditors  under  this  section  may  be  sufficiently  verified  by  the  oaths  of  the  first  five  signers 
thereof,  if  so  many  there  be.  And  if  any  of  said  first  five  signers  shall  not  reside  in  the  district 
in  which  such  petition  is  to  be  filed,  the  same  may  be  signed  and  verified  by  the  oath  or  oaths 
of  the  attorney  or  attorneys,  agent  or  agents,  of  such  signers.  And  in  computing  the  number  of 
creditors,  as  aforesaid,  who  shall  Join  in  such  petition,  creditors  whose  respective  debts  do  not 
exceed  two  hundred  and  fifty  dollars  shall  not  be  reckoned.  But  if  there  be  no  creditors  whose 
debts  exceed  said  sum  of  two  hundred  and  fifty  dollars,  or  if  the  requisite  number  of  creditors 
holding  debts  exceeding  two  hundred  and  fifty  dollars  fail  to  sign  the  petition,  the  creditors 
having  debts  of  a  less  amount  shall  be  reckoned  for  the  purpose  aforesaid.  So  amended  by  act 
of  July  26,  1876,  ch.  234.  sec.  1,  19  Stat.  102. 
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A  oopy  of  the  petition  and  of  such  order  to  9h0w  cause  (riiall  be  served  on  such  debtor 
by  delivering  the  same  to  him  personally,  or  leaTing  the  same  at  his  last  or  usual  p)aee 
of  abode; 

Or,  if  such  debtor  cannot  be  found,  or  his  place  of  residtinee  ascertained,  service  shall 
be  made  by  publication,  in  such  manner  as  the  judge  may  dfrect. 

No  further  proceedings,  unless  the  debtor  appear  and  consent  thereto,  shall  be  had 
until  proof  shall  lutve  been  given,  to  the  satisfaction  of  the  court,  of  such  service  or 
publication; 

•  And  if  such  proof  be  not  given  on  the  return  day  of  such  order,  the  proceedings  shall 
be  adjourned  and  an  order  made  that  the  notice  be  forthwith  so  served  or  published. 

§  41.  And  he  it  further  enacted.  That  on  such  return  day,  or  adjourned  day,  if  the 
notice  has  been  duly  served  or  published,  or  shall  be  waived  by  the  appearance  and  con- 
sent of  the  debtor,  the  court  shall  proceed  summarily  to  hear  the  allegations  of  the 
petitioner  and  debtor,  and  may  adjourn  the  proceedings  from  time  to  time,  on  good  cause 
:shown,  and  shall,  if  the  debtor  on  the  same  day  so  demand  in  writing,  order  a  trial  by 
jury  at  the  first  term  of  the  court  at  which  a  jury  shall  be  in  attendance^  to  ascertain  the 
fact  of  such  alleged  bankruptcy; 

t  (Or,  at  the  election  of  the  debtor,  the  court  may,  in  its  discretion,  award  a  vimire 
faciae  to  the  marshal  of  the  district  returnable  within  ten  days  before  him,  for  the  trial 
of  tlie  facts  set  forth  in  the  petition,  at  which  time  the  trial  shall  be  had,  unless  ad- 
journed for  cause.) 

And  if,  upon  such  hearing  or  trial,  the  debtor  proves  to  the  satisfaction  of  the  court  or 
of  the  jury,  as  the  case  may  be,  that  the  facts  set  forth  in  the  petition  are  not  true,  or 
that  the  debtor  has  paid  and  satisfied  all  liens  upon  his  property,  in  case  the  existence  of 
such  liens  were  the  sole  ground  of  the  proceeding,  the  proceedings  shall  be  dismissed  and 
the  respondent  shall  recover  his  costs. 

f  42.  And  be  it  further  enacted,  That  if  the  facts  set  forth  in  the  petition  are  found 
to  be  true,  or  if  default  be  made  by  the  debtor  to  appear  pursuant  to  the  order,  upon  due 
proof  of  service  thereof  being  made,  the  court  shall  adjudge  the  debtor  to  be  a  bankrupt, 
and,  as  such,  subject  to  the  provisions  of  this  act,  and  shall  forthwiUi  issne  a  warrant  to 
take  possession  of  the  estate  of  the  debtor. 

The  warrant  shall  be  directed,  and  the  property  of  the  debtor  shall  be  taken  thereon, 
and  shall  be  assigned  and  distributed  in  tlie  same  manner  and  with  similar  proceedings 
to  those  hereinbefore  (See  amendment,  Act  June  22,  1874),  providing  for  the  taking 
possession,  assignment,  and  distribution  of  the  property  of  the  debtor  upon  his  own 
petition. 

The  order  of  adjudication  of  bankruptcy  shall  require  the  bankrupt  forthwith,  or 
within  such  number  of  days,  not  exceeding  five  after  the  date  of  the  order,  or  notice 
thereof,  as  shall  by  the  order  be  prescribed,  to  make  and  deliver,  or  transmit  by  mail,  post^ 
paid,  to  the  messenger,  a  Bchedulel  of  the  creditors  and  an  inventory  of  his  estate  in  the 
form,  and  verified  in  the  manner  required  of  a  petitioning  debtor  by  section  thirteen. 

If  the  debtor  has  failed  to  appear  in  person,  or  by  attorney,  a  certified  copy  of  the 
adjudication  shall  be  forthwith  served  on  him  by  delivery  or  publication  in  the  manner 
hereinbefore  provided  for  the  service  of  the  order  to  show  cause; 

And  if  the  bankrupt  is  absent  or  cannot  be  found,  such  schedule  and  inventory  shall  be 
prepared  by  the  messenger  and  the  assignee  from  the  best  information  they  can  obtain. 

If  the  petitioning  creditor  shall  not  appear  and  proceed  on  the  return  day,  or  ad- 
journed day,  the  court  may,  upon  the  petition  of  any  other  creditor  to  the  requin^d 
amount,  proceed  to  adjudicate  on  such  petition,  without  requiring  a  new  service  or  pub- 
lication of  notice  to  the  debtor. 


•  Amended  by  act  of  22  June,  1874,  ch.  3f>0.  sec.  13,  18  Stat.  182,  to  read: 

*•  And  if,  on  return  day  of  the  order  to  show  cause  as  afo'resald  the  court  shall  be  satlpfiM 
that  the  requirement  of  section  five  thousand  and  twenty-one  (thirty-nine)  of  said  act.  as  to  the 
number  and  amount  of  petitionlnft  creditors,  has  been  compiled  with,  or  If  within  the  time  pr.> 
vlded  for  in  section  five  thousand  and  twenty-one  (thirty-nine)  of  this  act,  creditors  sufficient 
In  number  and  amount  shall  sign  such  petition  so  as  to  make  a  total  of  one-fourth  in  number 
of  the  creditors,  and  one-third  In  the  amount  of  the  provable  debts  against  the  bankrupt,  as 
provided  in  said  section,  the  court  shall  so  adjudge,  which  Judgment  shall  l>e  final ;  otherwise  it 
shall  dismiss  the  proceedings,  and.  In  castas  hereafter  commenced,  ^.ith  costs." 

t  So  amended  by  act  of  22  June,  1874.  ch.  390,  soc.  14,  18  Stat.  182. 

i  Words  "  and  valuation "  added.  Act  of  June  22,   1874. 
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t  48.  And  &•  it  further  enaoted,  That  if,  at  tbe  first  mMiing  of  ereditx>r8,  or  at  any 
meeting  of  creditors  to  be  specially  called  for  that  purpose,  and  of  wfaieh  previous  notice 
shall  have  been  given  for  such  length  of  time  and  in  such  manner  as  the  court  may  direct^ 
three-fourths  la  value  of  the  creditors  whose  claims  have  be«ti  proved  shall  determine  and 
resolve  that  it  is  for  the  interest  of  the  general  body  of  the  creditors  that  the  estate  of  the 
bankrupt  should  be  wound  up  and  settled,  and  distribution  made  ainong  the  creditors  by 
trustees,  under  the  inspection  and  direction  of  a  comnkittee  of  the  creditors,  it  shall  be 
lawful  for  the  creditors  to  certify  and  report  such  resolution  to  the  court,  and  to  nomi- 
nate  one  or  more  trustees  to  take,  and  hold,  and  distribute  the  estate,  under  the  direction 
of  such  committee. 

If  it  shall  appear  to  the  court,  ckfter  hearing  the  bankrupt  and  such  creditors  as  may- 
desire  to  be  heard,  that  the  resolution  was  duly  passed  and  that  the  interests  of  the 
creditors  will  be  promoted  thereby,  it  shall  confirm  the  same; 

And  upon  the  execution  and  filing,  by  or  on  behalf  of  tiiree-fonrtbs  in  value  of  all  the 
creditors  whose  claims  have,  been  proved,  of  a  consent  tha(t  the  estate  of  the  bankrupt  be 
wound  up  and  settled  by  said  trustees,  according  to  the  terms  of  such  resolution,  the 
bankrupt,  or  his  assignee  in  bankruptcy,  if  appointed,  as  the  case  may  be,  shall,  under 
the  direction  of  the  court,  and  under  oath,  convey,  transfer,  and  driver  all  the  property 
and  estate  of  the  bankrupt  to  the  said  trustee  or  trustees,  who  shall,  upon  such  con> 
veyance  snd  transfer,  have  and  bold  the  same  in  the  same  manner,  and  with  the  same 
powers  and  rights,  in  all  respeets,  as  the  bankrupt  would  have  had  or  held  the  same  if 
no  proceedings  in  bankruptcy  had  Been  taken,  or  as  the  assignee  in  bankruptcy  would 
have  done  had  such  resolutiou  not  been  passed; 

And  such  consent  and  the  proceedings  thereunder  shall  be  as  binding  in  all  respects  on 
any  creditor,  whose  debt  is  provable,  who  has  not  signed  the  same,  as  if  he  had  signed  it, 
and  on  any  creditor  whose  debt,  if  provable,  is  not  proved,  as  if  he  had  proved  it; 

And  the  court,  by  order,  shall  direct  all  acts  and  things  needful  to  be  done  to  carry 
into  effect  suck  resolution  of  the  creditors;  and  the  said  trustees  shall  proceed  to  wind 
up  and  settle  the  estate  under  the  direction  and  inspection  of  such  committee  of  the 
creditors,  for  the  equal  benefit  of  all  such  creditors; 

And  the  winding  up  and  settlement  of  any  estate  under  the  provisions  of  this  section 
shall  be  deemed  to  be  proceedings  in  bankruptcy  under  this  Act;  and  the  said  trustees 
shall  have  all  the  rights  and  powers  of  assignees  in  bankruptcy. 

The  court,  on  the  application  of  such  trustees,  shall  have  power  to  summon  and  examine,, 
on  oath  or  otherwise,  the  bankrupt  and  any  creditor,  and  any  person  indebted  to  the 
estate,  or  known  or  suspected  of  having  any  of  the  estaeite  in  his  possession,  or  any  other 
person  whose  examination  may  be  material  or  necessary  to  aid  the  trustees  in  the  ex- 
ecution of  their  trust,  and  to  compel  the  attendance  of  such  persons  and  the  production 
of  books  and  papers,  in  the  same  manner  as  in  other  proceedings  in  imnkruptcy  under 
this  act; 

And  the  bankrupt  shall  have  the  like  right  to  apply  for  and  obtain  a  discharge  after 
the  passage  of  such  resolution  and  the  appointment  of  such  trustees  as  if  such  resolution 
had  not  been  passed,  and  as  if  all  the  proceedings  had  continued  in  the  manner  provided 
in  the  preceding  sections  of  this  Act. 

If  the  resolution  shall  not  be  duly  reported,  or  the  consent  of  the  creditors  shall  not  be 
duly  filed,  or  if,  upon  its  filing,  the  court  shall  not  think  fit  to  approve  thereof,  the 
bankruptcy  shall  proceed  as  though  no  resolution  had  been  passed,  and  the  court  may 
make  all  necessary  orders  for  resuming  the  proceedings; 

And  the  period  of  time  which  shall  have  elapsed  between  the  date  of  the  resolution  and 
the  date  of  the  order  for  resuming  proceedings  shall  not  be  reckoned  in  calculating 
periods  of  time  prescribed  by  this  Act. 

<R.  S.,  see.  5103  a  (22  June,  1874,  ch.  390,  sec.  17,  18  Stat.  182). —  That  in  all  cases 
of  bankruptcy  now  pending,  or  to  be  hereafter  pending,  by  or  against  any  person,  whether 
an  adjudication  in  bankruptcy  shall  have  been  had  or  not,  the  creditors  ot  such  alleged 
bankrupt  may,  at  a  meeting  called  under  the  direction  of  the  court,  and  upon  not  less  than 
ten  days'  notice  to  each  known  creditor,  of  the  time,  place,  and  purpose  of  such  meetings 
such  notice  to  be  personal  or  otherwise,  as  the  court  may  direct,  resolve  that  a  com- 
position proposed  by  the  debtor  shall  be  accepted  in  satisfaction  of  the  debts  due  to  them 
from  the  debtor.  And  such  resolution  shall,  to  be  operative,  have  been  passed  by  a 
majority  in  number  and  throe-fourths  in'  value  of  the  creditors  of  the  debtor  assembled 
at  such  meeting  either  in  person  or  by  proxy,  and  shall  he  confirmed  by  the  signatures 
thereto  of  the  debtor  and  two-thirds  in  number  and  one-half  in  value  of  all  the  creditors 
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of  the  debtor.  And  in  calculating  a  majority  for  the  purpose  of  a  composition  under  this 
section,  creditors  whose  debts  amount  to  sums  not  exceeding  fifty  dollars  shall  be 
reckoned  in  the  majority  in  value,  but  not  in  the  majority  in  number;  and  the  value  of 
the  debts  of  secured  creditors  above  the  amount  of  such  security,  to  be  determined  by  the 
€Ourt»  shall,  as  nearly  as  circuibstances  admit,  be  estimated  in  the  same  way.  And 
creditors  whose  debts  are  fully  secured  shall  not  be  entitled  to  vote  upon  or  assign  such 
resolution  without  first  relinquishing  such  security  for  the  benefit  d  the  estate. 

The  debtor,  unless  prevented  by  sickness  or  other  cause  satisfactory  tu  such  meeting, 

ahall  be  present  at  the  same,  and  shall  answer  any  inquiries  made  of  him;  and  he,  or» 

if  he  is  so  prevented  from  being  at  such  meeting,  some  one  in  his  behalf,  shall  produce 

-to  the  meeting  a  statement  showing  the  whole  value  of  his  assets  and  debts,  and  the 

names  and  addresses  of  the  creditors  to  whom  such  debts  respectively  are  due. 

Such  resolution,  together  with  the  iitatement  of  the  debtor  as  to  his  assets  and  debts, 
ahall  be  presented  to  the  court;  and  the  court  shall,  upon  notice  to  all  the  creditors  of 
the  debtor  of  not  less  than  tve  days,  an'd  upon  hearing,  inquire  whether  such  resolution 
has  been  passed  in  the  manner  directed  by  this  section;  and  if  satisfied  that  it  has  been 
so  passed,  it  shall,  subject  to  the  provisions  hereinafter  contained,  and  upon  being 
satisfied  that  the  same  is  for  the  best  interest  of  all  concerned,  cause  such  resolution  to 
be  recorded  and  statement  of  assets  and  debts  to  be  filed ;  and  until  such  record  and  filing 
shall  have  taken  place,  such  resolution  shall  be  of  no  validity.  And  any  creditor  of  the 
debtor  may  inspect  such  record  and  statement  at  all  reasonable  times. 

The  creditors  may,  by  a  resolution  passed  in  the  matter  and  under  the  circumstances 
aforesaid,  add  to  or  vary  the  provisions  of,  any  composition  previously  accepted  by  them, 
witliout  prejudice  to  any  person  taking  interest  under  such  provisions  who  do  not  assent 
to  such  addition  or  variation.  And  any  sueh  additional  resolution  shall  be  presented  to 
the  court  in  the  same  manner  and  proceeded  with  in  the  same  way  and  with  the  same 
consequences  as  the  resolution  by  which  the  eomposition  was  accepted  in  the  first  in- 
stance. The  provisions  of  a  composition  accepted  by  such  resolution  in  pursuance  of  this 
section  shall  be  binding  on  all  the  creditors  whose  names  and  addresses  and  the  amounts 
of  the  debts  due  to  whom  are  shown  in  the  statement  of  the  debtor  produced  at  the  meet- 
ing at  which  the  resolution  shall  have  been  passed,  but  shall  not  aiSTeet  or  prejudice  the 
rights  of  any  other  creditors. 

Where  a  debt  arises  on  a  bill  of  exohaage  or  promissory  note,  if  the  debtor  shall  be 
ignorant  of  the  holder  of  any  such  bill  of  exchange  or  promissory  note  he  shall  be  re- 
quired to  state  the  amount  of  such  bill  or  note,  the  date  on  which  it  falls  due,  the  name 
of  the  acceptor  and  of  the  person  to  whom  it  is  payable,  and  any  other  particulars  within 
his  knowledge  respecting  the  same;  and  the  insertion  of  such  particulars  shall  be  deemed 
a  sufficient  description  by  the  debtor  in  respect  to  such  debt. 

Any  mistake  made  inadvertently  by  a  debtor  in  the  statement  of  his  debts  may  be  cor- 
rected upon  reasonable  notice  and  with  the  consent  of  a  general  meeting  of  his  creditors. 

Every  such  eomposition  shall,  subject  to  priorities  declared  in  said  act,  provide  for  a 
pro  rata  payment  or  satisfaction  in  money,  to  the  creditors  of  such  debtor  in  proportion 
to  the  amount  of  their  unsecured  debts,  or  their  debts  in  respect  to  which  any  such 
security  shall  have  been  duly  surrendered  and  given  up. 

The  provisions  of  any  composition  made  in  pursuance  of  this  section  may  be  enforced 
by  the  court,  on  motion  made  in  a  summary  manner  by  any  person  interested,  and  on 
reasonable  notice;  and  any  disobedience  of  the  order  of  the  court  made  on  such  motion 
shall  be  deemed  to  be  a  contempt  of  court.  Rules  and  regulations  of  court  may  be  made 
in  relation  to  proceedings  of  composition  herein  provided  for  in  the  same  manner  and  to 
the  same  extent  as  now  provided  by  law  in  relation  to  proceedings  in  bankruptcy. 

If  it  shall  at  any  time  appear  to  the  court,  on  notice,  satisfactory  evidence,  and  hearing, 
that  a  composition  under  this  section  cannot,  in  consequence  of  legal  difficulties,  or  for 
any  sufficient  cause,  proceed  without  injustice  or  undue  delay  to  the  creditors  or  to  the 
debtor,  the  court  may  refuse  to  accept  and  confirm  such  composition,  or  may  set  the  same 
aside ;  and,  in  either  case,  the  debtor  shall  be  proceeded  with  as  a  bankrupt  in  conformity 
with  the  provisions  of  law,  and  proceedings  may  be  had  accordingly;  and  the  time  during 
which  such  composition  shall  have  been  in  force  shall  not,  in  such  case  be  computed  in 
calculating  periods  of  time  prescribed  by  said  act.) 

PENALTIES  AGAINST  BANKRUPTS. 

I  44.    And  he  it  further  enacted,  That  from  and  after  the  passage  of  this  act,  if  any 
debtor  or  bankrupt  shall,  after  the  commencement  of  proceedings  in  bankruptcy, — 
Secrete  or  conceal  any  property  belonging  to  his  estate; 
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Or  part  with,  conceal,  or  destroy,  alter,  mutilate,  or  falsify,  or  cause  to  be  concealed, 
destroyed,  altered,  mutilated,  or  falsified,  any  book,  de*ed,  document,  or  writing  relating 
thereto,  or  remove,  or  cause  to  be  removed,  the  same,  or  any  part  thereof,  out  of  the  dis- 
trict, or  otherwise  dispose  of  any  part  thereof,  with  intent  to  prevent  it  from  coming  into 
the  possessioB  of  the  assignee  in  bankruptcy,  or  to  hinder,  impede,  or  delay  either  of 
tliem  in  recovering  or  receiving  the  same; 

Or  make  any  pairment,  gift,  sale,  assignment,  transfer,  or  conveyance  of  any  property 
belonging  to  his  estate  with  the  like  intent; 

Or  spend  any  part  thereof  in  gaming; 

Or  shall,  with  intent  to  defraud,  wilfully  and  fraudulently  conceal  from  his  assignee, 
•or  omit  from  his  schedule,  any  property  or  effects  whatsoever; 

Or  if,  in  case  of  any  person  having,  to  his  knowledge  or  belief,  proved  a  false  or 
fictitious  debt  against  his  estate,  he  shall  fail  to  disclose  the  same  to  his  assignees  within 
one  month  after  coming  to  the  knowledge  or  belief  thereof; 

Or  shall  attempt  to  account  for  any  of  his  property  by  fictitious  losses  or  expenses; 

Or  shall,  within  three  months  before  the  commencement  of  proceedings  in  bankruptcy, 
under  the  false  color  and  pretense  of  carrying  on  business  and  dealing  in  the  ordinary 
course  of  trade,  obtain  on  credit  from. any  person  any  goods  or  chattels  with  intent  to 
defraud ; 

Or  shall  with  intent  to  defraud  his  creditors,  within  three  months  next  before  the  com- 
mencement of  proceedings  in  bankruptcy,  pawn,  pledge,  or  dispose  of,  otlterwise  than  by 
bona  fide  transactions  in  the  ordinary  way  of  his  trade,  any  of  his  goods  or  chattels  which 
have  been  obtained  on  credit  and  remain  unpaid  for; 

He  shall  be  deemed  guilty  of  a  misdemeanor,  and,  upon  conviction  thereof  in  any  court 
oi  the  United  States,  shall  be  punished  by  imprisonment,  with  or  without  hard  labor,  for 
a  term  not  exceeding  three  years. 

I  45.  And  he  it  further  enaotedf  That  if  any  judge,  register,  clerk,  marshal,  messenger, 
assignee,  or  any  other  officer  of  the  several  courts  of  bankruptcy  shall,  for  anything  done 
or  pretended  to  be  done  under  this  Act,  or  under  color  of  doing  anything  thereunder, 
wilfully  demand  or  take,  or  appoint  or  allow  any  person  whatever  to  take  for  him  or  on 
his  account,  or  for  or  on  account  of  any  other  person^  or  in  trust  for  him  or  for  any 
other  person,  any  fee,  emolument,  gratuity,  sum  of  money,  or  anything  of  value  whatever, 
other  than  is  allowed  by  this  act,  or  which  shall  be  allowed  under  the  authority  thereof, 
such  person,  when  convicted  thereof,  shall  forfeit  and  pay  the  siun  of  not  less  than  three 
hundred  dollars,  and  not  exceeding  five  hundred  dollars,  and  be  imprisoned  not  exceeding 
three  years. 

I  46.  And  he  it  further  enacted,  That  if  any  person  shall  forge  the  signature  o7  a 
judge,  register,  or  other  officer  of  the  court,  or  knowingly  concur  in  using  any  such 
forged  or  counterfeit  signature  or  seal  for  the  purpose  of  authenticating  any  proceeding 
or  document. 

Or  shall  tender  in  evidence  any  such  proceeding  or  document  with  a  false  or  counter- 
feit signature  of  any  such  judge,  register,  or  other  officer,  or  a  false  or  counterfeit  seal 
of  the  court,  subscribed  or  attached  thereto,  knowing  such  signature  or  seal  to  be  false 
or  counterfeit,  any  such  person  shall  be  guilty  of  felony,  and  upon  conviction  thereof  shall 
be  liable  to  a  fine  of  not  less  than  five  hundred  dollars,  and  not  more  than  five  thousand 
dojilars,  and  to  be  imprisoned  not  exceeding  five  years,  at  the  discretion  of  the  court. 

FEES  AND  COSTS. 

§  47.  And  he  it  further  enacted,  That  in  each  case  there  shall  be  allowed  and  paid,  in 
addition  to  the  fees  of  the  clerk  of  the  court  as  now  established  by  law,  or  as  may  be 
established  by  general  order,  under  the  provisions  of  this  Act,  for  fees  in  bankruptcy,  the 
following  fees,  which  shall  be  applied  to  the  payment  for  the  services  of  the  registers: 

For  issuing  every  warrant,  two  dollars. 

For  each  day  in  which  a  meeting  is  held,  three  dollars. 

For  each  order  for  a  dividend,  three  dollars. 

For  every  order  substituting  an  arrangement  by  trust  deed  for  bankruptcy,  two  dollars. 

For  every  bond  with  sureties,  two  dollars. 

For  every  application  for  any  meeting  in  any  matter  under  this  Act,  one  dollar. 
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For  every  day's  gervioe  while  actually  employed  under  a  special  order  of  the  court,  a 
sum  not  exceeding  five  dollars,  to  be  allowed  by  the  court. 

For  taking  depositions,  U\e  fees  now  allowed  by  law. 

For  every  discharge  where  there  is  bo  opposition,  two  dollars. 

Such  fees  shall  have  priority  of  payment  over  all  other  claims  out  of  the  estate,  and 
before  a  warrant  issues,  the  petitioner  shall  deposit  with  the  senior  register  of  the  court, 
or  with  the  clerk,  to  be  delivered  to  the  register,  fifty  dollars  as  security  for  the  payment 
thereof ;  and  if  there  are  not  sufficient  assets  for  the  payment  of  the  fees,  the  person  upon 
whose  petition  the  warrant  is  issued  shall  pay  the  same,  and  the  court  may  issue  an 
execution  against  him  to  compel  payment  to  the  register. 

Before  any  dividend  is  ordered  the  assignee  sliall  pay  out  of  the  estate  to  the  mes- 
senger the  following  fees,  and  no  more: 

First. —  For  service  of  warrant,  two  dollars. 

Second. —  For  all  necessary  travel,  ftt  the  rate  of  five  cents  a  mile,  each  way. 

Third.-*-  For  each  written  note  to  creditor  named  m  the  schedule,  ten  cents. 

Fourth. —  For  custody  of  property,  publication  of  notices,  and  other  services,  his  actual 
and  necessary  expenses  upon  returning  the  same  in  specific  items,  and  making  oath  that 
they  had  been  actually  incurred  and  paid  by  him,  and  are  just  and  reasonable,  the  same 
to  be  taxed  or  adjusted  by  the  court,  and  the  oath  of  the  messenger  shall  not  be  con- 
clusive as  to  the  necessity  of  said  expenses. 

For  cause  shown,  and  upon  hearing  thereon,  such  further  allowance  may  be  made  as 
the  court,  in  its  discretion,  may  determine. 

The  enumeration  of  the  foregoing  fees  shall  not  prevent  'the  judges,  who  shall  frame 
general  rules  and  orders  in  accordance  with  the  provisions  of  section  ten,  from  pre- 
scribing a  tariff  of  fees  for  all  other  services  of  the  officers  of  courts  of  bankruptcy,  or 
from  reducing  the  fees  prescribed  in  this  section  in  classes  of  cases  to  be  named  in  their 
rules  and  orders. 

(R.  S.,  sec.  5127  a  (22  June,  1874,  ch.  390,  sec.  18,  18  Stat.  184). —  That  from  and 
after  the  passage  of  this  act,  the  fees,  commissions,  charges,  and  allowances,  excepting 
actual  and  necessary  disbursements,  of,  and  to  be  made  by  the  officers,  agents,  marshals,, 
messengers,  assignees,  and  registers  in  cases  of  bankruptcy,  shall  be  reduced  to  one-half 
of  tlie  fees,  commissions,  charges,  and  allowances  heretofore  provided  for  or  made'  in  like 
cases:  Provided,  That  the  preceding  provision  shall  be  and  remain  in  force  until  the 
justices  of  the  Supreme  Court  of  the  United  States  shall  make  and  promulgate  new  rul«s 
and  regulations  in  respect  to  the  matters  aforesaid,  under  the  powers  conferred  upon  them 
by  sections  four  thousand  nine  hundred  and  ninety  (ten)  and  ^ve  thousand  one  hun- 
dred and  twenty-seven  ( forty -seven )  of  said  act,  and  no  longer,  which  duties  they  shall 
perform  as  soon  as  may  be. 

I  5137  b  (22  June,  1874,  ch.  390,  sec.  19,  18  Stat.  184).— That  it  shall  be  the  duty  of 
the  marshal  of  each  district,  in  the  montJi  of  July  of  each  year,  to  report  to  the  clerk  of 
the  district  court  of  such  district,  in  a  tabular  form,  to  be  prescribed  by  the  justices  of 
the  Supreme  Court  of  the  United  States,  as  well  as  such  other  or  further  information  as 
muay  be  required  by  said  justices. 

First,  the  number  of  cases  in  bankruptcy  in  which  the  warrant  prescribed  in  section 
five  thousand  and  nineteen  (eleven)  of  said  act  has  come  to  his  hands  during  the  year 
ending  June  thirtieth,  preceding; 

Secondly,  how  many  such  warrants  were  returned,  with  the  fees,  costs,  expenses,  and 
emoluments  thereof,  respectively  and  separately ; 

Thirdly,  the  total  amount  of  all  otlier  fees,  costs,  expenses,  and  emoluments,  respectively 
and  separately,  earned  or  received  by  him  during  such  year,  from  or  in  respect  of  any 
matter  in  bankruptcy; 

Fourthly,  a  summarized  statement  of  such  fees,  costs,  and  emoluments,  exclusive  of 
actual  disbursements  in  bankruptcy,  received  or  earned  for  such  year; 

Fifthly,  a  summarized  statement  of  all  actual  disbursements  in  such  cases  for  such  year. 

And  in  like  manner  every  register  shall,  in  the  same  month,  and  for  the  same  year, 
make  a  report  to  such  clerk;  of 

First,  the  number  of  voluntary  cases  in  bankruptcy  coming  before  him  during  said  year; 

Secondly,  the  amount  of  assets  and  liabilities,  as  nearly  as  may  be,  of  the  bankrupt: 

Thirdly,  the  amount  and  rate  per  centum  of  all  dividends  declared; 

Fourthly,  the  disposition  of  all  such  cases; 


Bajtkbuptct  Act  op  1867.  1899 


Fifthly,  the  Bumber  of  compulsory  cases  in  bankruptcy  coming  before  htm,  in  the  same 
way; 

Sixthly,  the  amount  of  assets  and  liabilities,  as  nearly  as  may  be,  of  puch  bankrupts; 

Seventhly,  the  disposition  of  all  such  cases; 

Eighthly,  the  amounts  and  rate  per  centum  of  all  dividends' declared  in  such  cases; 

Ninthly,  the  total  amount  of  fees,  charges,  costs,  and  emoluments  of  every  sort,  re- 
ceived  or  earned  by  such  register  during  said  year,  in  each  class  of  cases  above  stated. 

And  in  like  manner  every  assignee  shall,  during  said  month  make  like  return  to  such 
clerk;  of, 

First,  the  number  of  voluntary  and  compulsory  cases,  respectively  and  Separately,  in 
his  chaise  during  said  year; 

Secondly,  the  amount  of  assets  and  liabilities  therein,  respectively  and  separately; 

Thirdly,  the  total  receipts  and  disbursements  therein,  respectively  and  separately; 

Fourthly,  the  amount  of  dividends  paid  or  declared,  and  the  rate  per  centum  thereof, 
in  each  class  respectively  and  separately; 

Fifthly,  the  total  amount  of  all  his  fees,  charges  and  emoluments  of  every  kind  therein, 
earned  or  received. 

Sixthly,  the  total  amount  of  expenses  incurred  by  him  for  legal  proceedings  and 
counsel  fees; 

Seventhly,  the  disposition  of  the  cases  respectively; 

Bighthly,  a  summarized  statement  of  both  classes  as  aforesaid ; 

And  in  like  manner,  the  clerk  of  said  court,  in  the  month  of  August  in  each  year,  shall 
make  up  a  statement  for  such  year,  ending  June  thirtieth,  of. 

First,  all  classes  in  bankruptcy  pending  at  the  beginning  of  the  said  year; 

Secondly,  all  of  such  cases  disposed  of; 

Thirdly,  all  dividends  declared  therein; 

Fourthly,  the  number  of  reports  made  from  each  assignee  therein; 

Fifthly,  the  disposition  of  all  such  cases; 

Sixthly,  ^e  number  of  assignees'  accounts  filed  and  settled; 

Seventhly,  whether  any  marshal,  register,  or  assignee  has  failed  to  make  and  file  with 
such  clerk  the  reports  by  this  act  required,  and  if  any  have  failed  to  make  such  report, 
their  respective  names  and  residences. 

And  such  clerk  shall  report  in  respect  of  all  cases  begun  during  said  year. 

And  he  shall  make  a  classified  statement,  in  tabular  form,  of  all  his  fees,  charges,  costs, 
Jind  emoluments,  respectively,  earned  or  accrued  during  said  year,  giving  ^ch  head  under 
which  the  same  accrued,  and  also  the  sum  of  all  moneys  paid  into  and  disbursed  out  of 
court  in  bankruptcy,  and  the  balance  in  hand  or  on  deposit. 

And  all  the  statements  and  reports  herein  required  shall  be  under  oath,  and  signed  by 
the  persons  respectively  making  the  same. 

And  said  clerk  shall  in  said  month  of  August,  transmit  every  such  statement  and  report 
so  filed  with  him,  together  with  his  own  statement  and  report  as  aforesaid,  to  the  attorney- 
general  of  the  United  States. 

Any  person  who  shall  violate  the  provisions  of  this  section  shall  on  motion  made,  under 
the  direction  of  the  attorney-general,  be  by  the  district  court  dismissed  from  his  ofiice, 
and  shall  be  deemed  guilty  of  a  misdemeanor,  and,  on  conviction  thereof,  be  punished  by 
s,  fine  of  not  more  than  five  hundred  dollars,  or  by  imprisonment  not  exceeding  one  year.) 

OF  MEANING  OF  TERMS  AND  COMPUTATION  OF  TIME. 

§  48.  And  he  it  further  etnactedy  That  the  word  '*  assignee  "  and  the  word  "  creditor  " 
shall  include  the  plural  also:  and  the  word  "messenger"  shall  include  his  assistant  or 
assistants,  except  in  the  provision  for  the  fees  of  that  officer.  The  word  *'  marshal  "  shall 
include  the  marshal's  deputies ;  the  word  "  person  "  shall  also  include  "  corporation ;  " 
and  the  word  *'  oath  "  shall  include  *'  affirmation." 

And  in  all  cases  in  which  any  particular  number  of  days  is  prescribed  by  this  Act,  or 
shall  be  mentioned  in  any  rule  or  order  of  court,  or  general  order  which  shall  at  any 
lime  be  made  under  this  Act,  for  the  doing  of  any  act,  or  for  any  other  purpose,  the  same 
shall  be  reckoned,  in  the  absence  of  any  expression  to  the  contrary,  exclusive  of  the  first 
and  inclusive  of  the  last  day.  unless  the  last  day  shall  fall  on  a  Sunday,  Christmas  day, 
or  on  any  day  appointed  by  the  President  of  the  United  States  aa  a  day  of  public  fast  or 
thanksgiving,  or  on  the  Fourth  of  July,  in  which  case  the  time  shall  be  reckoned  ex- 
clusive of  that  day  also. 
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§  49.  And  be  it  further  enacted,  That  all  the  jurisdietion,  power,  and  authority''  can- 
ferred  upon  and  vested  in  the  District  Court  of  the  United  States  by  this  act  in  cases  in 
bankruptcy  are  hereby  conferred  upoa  and  vested  in  the  Supreme  Court  of  the  I>istri<!t 
of  Columbia. 

And  in  and  upon  the  Saprenoie  Courts  of  the  several  Territories  of  the  United  States,. 
when  the  bankrupt  resides  in  the  said  District  of  Columbia  or  in  either  of  the  said 
Territories. 

And  in  those  j^jdicial  districts  which  are  not  within  any  organized  circuit  of  tlie 
United  States,  th^  power  and  jurisdiction  of  a  Circuit  Court  in  bankruptcy  may  be  ex- 
ercised by  the  di^jrict  judge. 

§  50.  And  be  <t  further  enacted.  That  this  act  shall  commence  and  take  effect,  as  to 
the  appointment  of  the  officers  created  hereby  and  the  promulgation  of  rules  and  general 
orders,  from  91^  k  after  the  date  of  its  approval:  Provided,  That  no  petition  or  other 
proceeding  w^^^r  thi»  act  shall  be  filed,  received,  or  commenced  before  the  first  day  of 
June,  AnzM)  /^^jmilii  'v'^'hteen  hundred  and  sixty-seven. 


/■ 


III.    THE  BANKRUPTCY  ACT  OF  1841. 

An  Act  to  eatahlish  a  umform  System  of  Bankruptcy  throughout  the  United  States, 

(Passed  August  19th,  1841,  repealed  March  3rd,  1843.) 

Section  1.  Be  is  enacted  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled,  That  there  be,  and  hereby  is,  established 
throughout  the  United  States  a  uniform  system  of  bankruptcy,  as  follows:  All  persons 
whatsoever,  residing  in  any  State,  District  or  Territory  of  the  United  States,  owing  debts 
which  shall  not  have  been  created  in  consequence  of  a  defalcation  as  a  public  officer;  or 
as  executor,  administrator,  guardian  or  trustee,  or  while  acting  in  any  other  fiduciary 
capacity,  who  shall,  by  petition,  setting  forth  ^o  the  best  of  his  knowledge  and  belief  a 
list  of  his  or  their  creditors,  their  respective  places  of  residence,  and  the  amount  due  to 
each,  together  with  an  accurate  inventory  of  his  or  their  property,  rights  and  credits,  of 
every  name,  kind  and  description,  and  the  location  and  situation  of  each  and  every  parcel 
and  portion  thereof,  verified  by  oath,  or,  if  conscientiously  scrupulous  of  taking  an  oath, 
by  solemn  affirmation,  apply  to  the  proper  court,  as  hereinafter  mentioned,  for  the  benefit 
of  this  act,  and  therein  declare  themselves  to  be  unable  to  meet  their  debts  and  engage- 
ments, shall  be  deemed  bankrupts  within  the  purview  of  this  act,  and  may  be  so  declared 
accordingly  by  a  decree  of  such  court.  All  persons,  being  merchants,  or  using  the  trade 
of  merchandise,  all  retailers  of  merchandise,  and  all  bankers,  factors,  brokers,  under- 
writers or  marine  insurers,  owing  debts  to  the  amount  of  not  less  than  two  thousand 
dollars,  shall  be  liable  to  become  bankrupts  within  the  true  intent  and  meaning  of  this 
act,  and  may,  upon  the  petition  of  one  or  more  of  their  creditors,  to  whom  they  owe  debts 
amounting  in  the  whole  to  not  less  than  five  hundred  dollars,  to  the  appropriate  court, 
be  so  declared  accordingly,  in  the  following  cases^  to  wit:  whenever  such  person,  being  a 
merchant,  or  actually  using  the  trade  of  merchandise,  or  being  a  retailer  of  merchandise, 
or  being  a  banker,  factor,  broker,  underwriter,  or  marine  insurer,  shall  depart  from  the 
State,  District  or  Territory,  of  which  he  is  an  inhabitant,,  with  intent  to  defraud  his 
creditors;  or  shall  conceal  himself  to  avoid  being  arrested,  or  shall  willingly  and  fraudu- 
lently procure  himself  to  be  arrested,  or  his  goods  and  chattels,  lands  or  tenements,  to  be 
attached,  distrained,  sequestered,  or  taken  in  execution;  or  shall  remove  his  goods, 
chattels  and  eflects,  or  conceal  them  to  prevent  their  being  levied  upon  or  taken  in- 
execution,  or  by  otlier  process ;  or  make  any  fraudulent  conveyance,  assignment,  sale,  gift 
or  other  transfer  of  his  lands,  tenements,  goods  or  chattels,  credits  or  evidence  of  debt: 
Provided,  however,  That  any  person  so  declared  a  bankrupt,  at  the  instance  of  a  creditor, 
may,  at  his  election,  by  p)etition  to  such  court  within  ten  days  after  its  decree,  be  en- 
titled to  a  trial  by  jury  before  such  court,  to  ascertain  the  fact  of  such  bankruptcy;  or 
if  such  person  shall  reside  at  a  great  distance  from  the  place  of  holding  such  court,  the 
said  judge,  in  his  discretion,  may  direct  such  trial  by  jury  to  be  had  in  the  county  of 
such  person's  residence,  in  such  manner  and  under  such  directions  as  the  court  may  pre- 
scribe and  give;  and  all  such  decrees  passed  by  such  court,  and  not  so  re-examined,  shall 
be  deemed  final  and  conclusive  as  to  the  subject-matter  thereof. 

Sec.  2.  And  be  it  further  enacted,  that  all  future  payments,  securities,  conveyances,  or 
transfers  of  property,  or  agreement  made  or  given  by  any  bankrupt  in  contemplation  of 
bankruptcy,  to  any  person  or  persons  whatever,  not  creditor,  indorser,  surety,  or  other 
person,  any  preference  or  priority  over  the  general  creditors  of  such  bankrupts;  and  all 
other  payments,  securities,  conveyances,  or  transfers  of  property,  or  agreements  made  or 
given  by  such  bankrupt  in  contemplation  of  bankruptcy,  to  any  person  or  persons  what- 
ever, not  being  a  bona-fide  creditor  or  purchaser,  for  a  valuable  consideration,  without 
notice,  shall  be  deemed  utterly  void,  and  a  fraud  upon  this  act;  and  the  assignee  under 
the  bankruptcy  shall  be  entitled  to  claim,  sue  for,  recover,  and  receive,  the  same  as  part 
of  the  assets  of  the  bankruptcy;  and  the  person  making  such  unlawful  preferences  and 
payments  shall  receive  no  discharge  under  the  provisions  of  this  act:  Provided,  That 
all  dealings  and  transactions  by  and  with  any  bankrupt,  bona-fide  made  and  entered  into 
more  than  two  months  before  the  petition  filed  against  him  or  by  him,  shall  not  be  invali- 
dated or  affected  by  this  act:      Provided,  That  the  other  party  to  any  such  dealings  or 
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transactions  had  no  notice  of  a  prior  act  of  bankruptcy,  or  of  the  intention  of  the  bank- 
rupt to  take  the  benefit  of  this  act.  And  in  case  it  shall  be  made  to  appear  to  the  court, 
in  the  course  of  the  proceedings  in  bankruptcy,  that  the  bankrupt,  his  application  being 
voluntary,  has,  subsequent  to  the  first  day  of  January  last,  or  at  any  other  time,  in  cob- 
templation  of  the  passage  of  a  bankrupt  law,  by  aasigmnents  or  otherwise,  given  or 
secured  any  preference  to  one  creditor  over  another,  he  shall  not  receive  a  discharge 
unless  the  same  be  assented  to  by  a  majority  in  interest  of  those  of  his  creditors  who  have 
not  been  so  preferred:  And  provided  also,  That  nothing  in  this  act  contained  shall  be 
construed  to  annul,  destroy  or  impair,  any  lawful  rights  of  married  women,  or  minors,  or 
any  liens,  mortgages,  or  other  securities,  on  property,  real  or  personal,  which  may  be 
valid  by  the  laws  of  the  States  respectively,  and  which  are  not  inconsistent  with  the 
provisions  of  the  second  and  fifth  sections  of  this  act. 

Sec.  8.  And  be  it  further  enacted.  That  all  the  property,  and  rights  of  property,  of 
«very  name  and  nature,  and  whether  real,  personal  or  mixed,  of  every  bankrupt,  except  as 
is  hereinafter  provided,  who  shall,  by  a  decree  of  the  proper  court>  be  declared*  to  be  a 
bankrupt  within  this  act,  shall,  by  mere  operation  of  law,  ipso  facto,  from  the  time  of 
auch  decree,  be  deemed  to  be  divested  out  of  such  bankrupt,  without  any  other  act,  assign^ 
ment  or  other  conveyance  whatsoever;  and  the  same  shall  be  vested,  by  force  of  the  same 
decree,  in  such  assignee  as  from  time  to  time  shall  be  appointed  by  the  proper  court  for 
this  purpose,  which  power  of  appointment  and  removal  such  court  may  exercise  at  its 
discretion,  toties  quoties ;  and  the  assignee  so  appointed  shall  be  vested  with  all  the  rights, 
titles,  powers  and  authorities  to  sell,  manage  and  dispose  of  the  same,  and  to  sue  for  and 
defend  the  same,  subject  to  the  orders  and  directions  of  such  court,  as  fully,  to  all  intents 
and  purposes,  as  if  the  same  were  vested  in  or  might  be  exercised  by  such  bankrupt 
before  or  at  the  time  of  his  bankruptcy  declared  as  aforesaid;  and  all  suits  in  law  or  in 
equity  then  pending,  in  which  such  bankrupt  is  a  party,  may  be  prosecuted  and  defended 
by  such  assignee  to  its  final  conclusion,  in  the  same  way  and  with  the  same  effect  as 
they  might  have  been  by  such  bankrupt;  and  no  suit  commenced  by  or  against  any  assignee 
shall  be  abated  by  his  death  or  removal  from  office,  but  the  same  may  be  prosecuted  or 
defended  by  his  successor  in  the  same  office:  Provided,  however,  That  there  shall  be 
excepted  from  the  operation  of  the  provisions  of  this  section  the  necessary  household 
and  kitchen  furniture,  and  such  other  articles  and  necessaries  of  such  bankrupt  as  the 
said  assignee  shall  designate  and  set  apart,  having  reference  in  the  amount  to  the  family, 
condition  and  circumstances  of  the  bankrupt,  but  altogether  not  to  exceed  in  value,  in 
any  case,  the  sum  of  three  hundred  dollars;  and,  also,  the  wearing  apparel  of  such  bank- 
rupt, and  that  of  his  wife  and  children;  and  the  determination  of  the  assignee  in  the 
matter  shall,  on  exception  taken,  be  subject,  to  the  final  decision  of  said  court. 

Sec.  4.  And  be  it  further  enacted,  That  every  bankrupt  who  shall  bona-fide  surrender 
all  his  property,  and  rights  of  property,  with  the  exception  before  mentioned,  for  the 
benefit  of  his  creditors,  and  shall  fully  comply  with  and  obey  all  the  orders  and  directions 
which  may  from  time  to  time  be  passed  by  the  proper  court,  and  shall  otherwise  con- 
form  to  all  tlie  requisitions  of  this  act,  shall  (unless  a  majority  in  number  and  value 
of  his  creditors  who  have  proved  their  debts  shall  file  their  written  dissent  thereto)  be 
entitled  to  a  full  discharge  from  all  his  debts,  to  be  decreed  and  allowed  by  the  court 
which  has  declared  him  a  bankrupt,  and  a  certificate  thereof  granted  him  by  such  court 
accordingly,  upon  his  petition  filed  for  such  purpose;  such  discharge  and  certificate  not, 
however,  to  be  granted  until  after  seventy  days'  notice  in  some  public  newspaper,  desig- 
nated by  such  court,  to  all  creditors  who  have  proved  their  debts,  and  other  persons  in 
interest,  to  appear  at  a  particular  time  and  place,  to  show  cause  why  such  discharge 
and  certificate  shall  not  be  granted;  at  which  time  and  place  any  such  creditors,  or 
other  persons  in  interest,  may  appear  and  contest  the  right  of  the  bankrupt  thereto: 
Provided,  That  in  all  cases  where  the  residence  of  the  creditor  is  known,  a  service  on 
him  personally,  or  by  letter  addressed  to  him  at  his  known  usual  place  of  residence, 
shall  be  prescribed  by  the  court,  as  in  their  discretion  shall  seem  proper,  having  regard 
to  the  distance  at  which  the  creditor  resides  from  such  court.  And  if  any  such  bank- 
rupt shall  be  guilty  of  any  fraud  or  wilful  concealment  of  his  property  or  rights  of 
property,  or  shall  have  preferred  any  of  his  creditors  contrary  to  the  provisions  of  this 
act,  or  shall  wilfully  omit  or  refuse  to  comply  with  any  orders  or  directions  of  such 
court,  or  to  conform  to  any  other  requisites  of  this  act,  or  shall,  in  the  proceedings  under 
this  act,  admit  a  false  or  fictitious  debt  against  his  estate,  he  shall  not  be  entitled  to  any 
isuch  discharge  or  certificate;   nor  shall  any  person,  being  a  merchant,  banker,  factor. 
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underwriter,  broker,. or  marine  insurer,  be  entitled  to  any  such  diacharge  or  certificate, 
who  shall  become  bankrupt,  and  who  shall  not  have  kept  proper  books  of  account,  after 
the  passing  of  this  act;  nor  any  person  who,  after  the  passing  of  this  act,  shall  apply 
trust  funds  to  his  own  use:  Provided,  That  no  discharge  of  any  bankrupt  under  this 
act  shall  release  or  discharge  any  person  who  may  be  liable  for  the  same  debt  as  a  part- 
ner, joint  contractor,  indorser,  surety,  or  otherwise,  for  or  with  the  bankrupt.  And  such 
bankrupt  shall  at  all  times  be  subject  to  examination,  orally,  or  upon  written  interroga- 
tories, in  and  before  such  court,  or  any  commission  appointed  by  the  court  therefor,  on 
oath,  or,  if .  conscientiously  scrupulous  of  taking  an  oath,  upon  his  solenm  affirmation, 
in  all  matters  relating  to  such  bankruptcy,  and  his  acts  and  doings,  and  his  property 
and  rights  of  property,  which,  in  the  judgment  of  such'  court,  are  necessary  and  proper 
for  the  purposes  of  justice;  and  if,  in  any  such  examination,  he  shall  wilfully  and  cor- 
ruptly answer,  or  swear,  or  affirm,  falsely,  he  shall  be  deemed  guilty  of  perjury,  and  shall 
be  punishable  therefor  in  like  manner  as  the  crime  of  perjury  is  now  punishable  by  the 
laws  of  the  United  States;  and  such  discharge  and  certificate,  when  duly  granted,  shall 
in  all  courts  of  justice  be  deemed  a  full  and  complete  discharge  of  all  debts,  contracts 
and  other  engagements  of  such  bankrupt  which  arc  provable  under  this  act,  and  shall 
be  and  may  be  pleaded  as  a  full  and  complete  bar  to  all  suits  brought  in  any  court  of 
judicature  whatever,  and  the  same  shall  be  conclusive  evidence  of  itself  in  favor  of  such 
bankrupt,  unless  the  same  shall  be  impeached  for  some  fraud  or  wilful  concealment  by 
him  of  his  property  or  rights  of  property,  as  aforesaid,  contrary  to  the  provisions  of 
this  act,  on  prior  reasonable  notice  specifying  in  writing  such  fraud  or  concealment; 
and  if,  in  any  case  of  bankruptcy,  a  majority  in  number  and  value  of  the  creditors 
who  shall  have  proved  their  debts  at  the  time  of  hearing  of  the  petition  of  the  bankrupt 
for  a  discharge,  as  hereinbefore  provided,  shall  at  such  hearing  file  their  written  dissent 
to  the  allowance  of  a  discharge  and  certificate  to  such  bankrupt,  or  if,  upon  such  hearing, 
a  discharge  shall  not  be  decreed  to  him,  the  bankrupt  may  demand  a  trial  by  jury  upon 
a  proper  issue  to  be  directed  by  the  court,  at  such  time  and  place  and  in  such  manner 
as  the  court  may  order;  or  he  may  appeal  from  that  decision  at  any  time  within  ten 
days  thereafter  to  the  circuit  court  next  to  be  held  for  the  same  district,  by  simply  enter- 
ing in  the  district  court,  or  with  the  clerk  thereof,  upon  record,  his  prayer  for  an  appeal. 
The  appeal  shall  be  tried  at  the  first  term  of  the  circuit  court  after  it  be  taken,  unless, 
for  sufficient  reason,  a  continuance  be  granted;  and  it  may  be  heard  and  determined  by 
6aid  court  summarily,  or  by  a  jury,  at  the  option  of  the  bankrupt;  and  the  creditors 
may  appear  and  object  against  a  decree  of  discharge  and  the  allowance  of  the  certificate, 
as  hereinbefore  provided.  And  if,  upon  a  full  hearing  of  the  parties,  it  shall  appear  to 
the  satisfaction  of  the  court,  or  tlie  jury  shall  find,  that  the  bankrupt  has  made  a  full 
disclosure  and  surrender  of  all  his  estate,  as  by  tiiis  act  required,  and  has  in  all  things 
conformed  to  the  directions  tliereof,  the  court  shall  make  a  decree  of  discharge,  and 
grant  a  certificate,  as  provided  in  this  act. 

Sec.  5.  And  be  it  further  enacted,  That  all  creditors  coming  and  proving  their  debts 
under  such  bankruptcy,  in  the  manner  hereinafter  prescribed,  the  same  being  bona  fide 
debts,  shall  be  entitled  to  share  in  the  bankrupt's  property  and  efifects,  pro  rata,  with- 
out any  priority  or  preference  whatsoever,  except  only  for  debts  due  by  such  bankrupt 
to  the  United  States,  and  for  all  debts  due  by  him  to  persons  who,  by  the  laws  of  the 
United  States,  have  a  preference,  in  consequence  of  having  paid  monies  as  his  sureties, 
which  shall  be  first  paid  out  of  the  assets;  and  any  person  who  shall  have  performed 
any  labor  as  an  operative  in  the  service  of  any  bankrupt  shall  be  entitled  to  receive 
the  full  amount  of  the  wages  due  to  him  for  such  labor,  not  exceeding  twenty-five  dollars: 
Provided,  That  such  labor  shall  have  been  performed  within  six  months  next  before  the 
bankruptcy  of  his  employer;  and  all  creditors  whose  debts  are  not  due  and  payable 
until  a  future  day,  all  annuitants,  holders  of  bottomry  and  respondentia  bonds,  holders 
of  policies  of  insurances,  sureties,  indorsers,  bail,  or  other  persons,  having  uncertain 
or  contingent  demands  against  such  bankrupt,  shall  be  permitted  to  come  in  and  prove 
such  debts  or  claims  under  this  act,  and  shall  have  a  right,  when  their  debts  and  claims 
become  absolute,  to  have  the  same  allowed  them;  and  such  annuities  and  holders  of  debts 
payable  in  future  may  have  the  present  value  thereof  ascertained,  under  the  direction 
of  such  court,  and  allowed  them  accordingly,  as  debts  in  presenti;  and  no  creditor  or  other 
person  coming  in  and  proving  his  debt  or  other  claim  shall  be  allowed  to  maintain  any 
suit  at  law  or  in  equity  therefor,  but  shall  be  deemed  thereby  to  have  waived  all  right 
of  action  and  suit  against  such  bankrupt;  and  all  proceedings  already  commenced,  and 
all  unsatisfied  judgments  already  obtained  thereon,  shall  be  deemed  to  be  surrendered 
thereby;   and  in  all  cases  where  there  are  mutual  debts  or  mutual  credits  between  the 
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parties,  the  balance  only  shall  be  deemed  the  true  debt  or  claim  between  them,  and  the 
residue  shall  be  deemed  adjusted  by  the  set-off;  all  such  proof  of  debts  shall  be  made 
before  the  court  decreeing  the  bankruptcy,  or  before  some  commissioner  appointed  by 
the  court  for  that  purpose;  but  such  court  shall  have  full  power  to  disallow  and  set 
aside  any  debt,  upon  proof  that  sucli  debt  is  founded  in  fraud,  imposition,  illegality,  or 
mistake;  and  corporations  to  whom  any  debts  are  due  may  make  proof  thereof  by  their 
president,  cashier,  treasurer,  or  other  officer,  who  may  be  specially  appointed  for  that 
purpose;  and  in  appointing  commissioners  to  receive  proof  of  debts,  and  perform  other 
duties  under  the  provisions  of  this  act,  the  said  court  shall  appoint  such  persons  as  have 
their  residence  in  the  county  in  which  such  bankrupt  lives. 

Sec.  6.  And  be  it  further  enacted,  That  the  district  court  in  every  district  shall  have 
jurisdiction  in  all  matters  and  proceedings  in  bankruptcy  arising  under  this  act,  and 
any  other  act  which  may  hereafter  be  passed  upon  the  subject  of  bankruptcy:  the  said 
jurisdiction  to  be  exercised  summarily,  in  the  nature  of  summary  proceedings  in  equity: 
and  for  this  purpose  the  said  district  court  shall  be  deemed  always  open.  And  the 
district  judge  may  adjourn  any  point  or  question  arising  in  any  case  in  bankruptcy  into 
the  circuit  court  for  the  district,  in  his  discretion,  to  be  there  heard  and  determined: 
and  for  this  purpose  the  circuit  court  of  such  district  shall  also  be  deemed  always  open. 
And  the  jurisdiction  hereby  conferred  on  the  district  court  shall  extend  to  all  cases  and 
controversies  in  bankruptcy  arising  between  the  bankrupt  and  any  creditor  or  creditors 
who  shall  claim  any  debt  or  demand  under  the  bankruptcy ;  to  all  caaes  and  controversies 
between  such  creditor  or  creditors  and  the  assignee  of  the  estate,  whether  in  office  or 
removed;  to  all  cases  and  controversies  between  such  assignee  and  the  bankrupt,  and  to 
all  acts,  matters  and  things  to  be  done  under  and  in  virtue  of  the  bankruptcy,  until  the 
final  distribution  and  settlement  of  the  estate  of  the  bankrupt,  and  the  close  of  the 
proceedings  in  bankruptcy.  And  the  said  courts  shall  have  full  authority  and  juri^u 
diction  to  compel  obedience  to  all  orders  and  decrees  passed  by  them  in  bankruptcy,  by 
process  of  contempt  and  other  remedial  process,  to  the  same  extent  the  circuit  courts 
may  now  do  in  any  suit  pending  therein  in  equity.  And  it  shall  be  the  duty  of  the 
district  court  in  each  district,  from  time  to  time  to  prescribe  suitable  rules  and  regula- 
tions, and  forms  of  proceedings,  in  all  matters  of  bankruptcy;  which  rules,  regulations 
and  forms,  shall  be  subject  to  be  altered,  added- to,  revised,  or  annulled,  by  the  circuit 
court  of  the  same  district,  and  other  rules  and  regulations  and  forms  substituted  there- 
for; and  in  all  such  rules,  regulations  and  forms  it  shall  be  the  duty  of  the  said  courts 
to  make  them  as  simple  and  brief  as  practicable,  to  the  end  to  avoid  all  unnecessary 
expenses,  and  to  facilitate  the  use  thereof  by  the  public  at  large.  And  the  said  court-* 
shall,  from  time  to  time,  prescribe  a  tariff  or  table  of  fees  and  charges  to  be  taxed  by 
the  officers  of  the  court  or  other  persons  for  services  under  this  act,  or  any  other  on  the 
subject  of  bankruptcy;  which  fees  shall  be  as  low  as  practicable,  with  reference  to  tlie 
nature  and  character  of  such  services. 

Sec.  7.  And  be  it  further  enacted,  That  all  petitions  by  any  bankrupt  for  the  benefit 
of  this  act,  and  all  petitions  by  a  creditor  against  any  bankrupt  under  this  act,  and  all 
proceedings  in  the  case  to  the  close  thereof,  shall  be  had  in  the  district  court  within  and 
for  the  district  in  which  the  person  supposed  to  be  a  bankrupt  shall  reside,  or  have 
his  place  of  business,  at  the  time  when  such  petition  is  filed,  except  where  otherwise* 
provided  in  this  act.  And  upon  every  such  petition,  notice  thereof  shall  be  published 
in  one  or  more  public  newspapers  printed  in  such  district,  to  be  designated  by  such 
court,  at  least  twenty  days  before  the  hearing  thereof:  and  all  persons  interested  may 
appear  at  the  time  and  place  where  such  hearing  is  thus  to  be  had,  and  show  cause,  if 
any  they  have,  why  the  prayer  of  the  said  petitioner  should  not  be  granted;  all  evidence 
by  witnesses  to  be  used  in  all  hearings  before  such  court  shall  be  under  oath,  or  solemn 
affirmation,  when  the  party  is  conscientiously  scrupulous  of  taking  an  oath,  and  may 
be  oral  or  by  deposition,  taken  before  such  court,  or  before  any  commissioner  appointed 
by  the  court,  or  before  any  disinterested  State  judge  ot  the  State  in  which  the 
deposition  is  taken;  and  all  proof  of  debts  or  other  claims,  by  creditors  enti- 
tled to  prove  the  same  under  this  act  shall  be  under  oath  or  solemn  affirma- 
tions, as  aforesaid,  before  such  court  or  commissioner  appointed  thereby,  or  before 
some  disinterested  State  judge  of  the  State  where  the  creditors  live,  in  such  form  aa  may 
be  prescribed  by  the  rules  and  regulations  hereinl)efore  autliorized  to  be  made  and  estab- 
lished by  the  courts  liaving  jurisdiction  in  bankruptcy.  But  all  such  proofs  of  debta 
and  other  claims  shall  he  open  to  contestation  in  the  proper  court  having  jurisdiction 
over  the  proceedings  in  the  particular  case   in  bankruptcy;   and  as  well  the  assignee  as 
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the  creditor  shall  have  a  right  to  a  trial  by  jury  upon  an  issue  to  be  directed  by  such 
court,  to  ascertain  the  validity  and  amount  of  such  debts  or  other  claims :  and  the  result 
tlierein,  unless  a  new  trial  shall  be  granted,  if  in  favor  of  the  claims,  shall  be  evidence 
of  the  validity  and  amount  of  such  debts  or  other  claims.  And  if  any  person  or  persons 
bhall  falsely  and  corruptly  answer,  swear  or  affirm,  in  any  hearing  or  on  trial  of  any 
matter,  or  in  any  proceeding  in  such  court  in  bankruptcy,  or  before  any  commissioner, 
he  and  they  shall  be  deemed  guilty  of  perjury,  and  punishable  therefor  in  the  manner  and 
to  the  extent  provided  by  law  for  other  cases. 

Sec.  8.  And  be  it  further  enacted,  That  the  circuit  court  vrithin  and  for  the  district 
where  the  decree  of  bankruptcy  is  passed  shall  have  concurrent  jurisdiction  with  the 
district  court  of  the  same  district  of  all  suits  at  law  and  in  equity  which  may  and  shall 
be  brought  by  any  assignee  of  the  bankrupt  against  any  person  or  persohs  claiming  an 
adverse  interest,  or  by  such  person  against  such  assignee,  touching  any  property  or 
rights  of  property  of  said  bankrupt  transferable  to,  or  vested  in,  such  assignee;  and  no 
suit  at  laW  or  in  equity  shall,  in  any  case,  be  maintainable  by  or  against  such  assignee 
or  by  or  against  any  person  or  persons  claiming  an  adverse  interest  touching  the  prop* 
erty  and  rights  of  property  aforesaid,  in  any  court  whatsoever  unless  the  same  shall  be 
brought  within  two  years  after  the  declaration  and  decree  of  bankruptcy,  or  after  the 
cause  of  suit  shall  first  have  accrued. 

8ec.  9.  And  be  It  further  enacted.  That  all  sales,  transfers  and  other  conveyances  of 
the  assignee  of  the  bankrupt's  property  and  rights  of  property  shall  be  made  at  such 
times  and  in  such  manner  as  shall  be  ordered  and  appointed  by  the  court  in  bankruptcy; 
and  all  assets  received  by  the  assignee  in  money  shall,  within  sixty  days  afterwards,  be 
paid  into  the  court,  subject  to  its  order  respecting  its  futrre  safe-keeping  and  disposition ; 
and  the  court  may  require  of  such  assignee  a  bond,  with  at  least  two  sureties,  in  such 
sum  as  it  may  deem  proper,  conditioned  for  the  due  and  faithful  discharge  of  all  his 
duties,  and  his  compliance  with  the  orders  and  directions  of  the  court;  which  bond  shall 
be  taken  in  the  name  of  the  United  States,  and  shall,  if  there  be  any  breach  thereof,  be 
sued  and  suable,  under  the  order  of  such  court,  for  the  benefit  of  the  creditors  and  other 
persons  in  interest. 

Sec.  10.  And  be  it  further  enacted.  That  in  order  to  insure  a  speedy  settlement  and 
close  of  the  proceedings  in  each  case  in  bankruptcy,  it  shall  be  the  duty  of  the  court  to 
order  and  direct  a  collection  of  the  assets  and  a  reduction  of  the  same  to  money,  and  a 
distribution  thereof  at  as  early  periods  as  practicable,  consistently  with  a  due  regard  to 
the  interests  of  the  creditors;  and  a  dividend  and  distribution  of  such  assets  as  shall 
be  collected  and  reduced  to  money,  or  so  much  thereof  as  can  be  safely  disposed  of, 
consistently  with  the  rights  and  interests  of  third  persons  having  adverse  claims  thereto, 
shall  be  made  among  the  creditors  who  have  proved  their  debts,  as  often  as  once  in  six 
months  from  the  time  of  the  decree  declaring  the  bankruptcy;  notice  of  such  dividends 
and  distribution  to  be  given  in  some  newspaper  or  new^spapers  in  the  district,  designated 
by  the  court,  ten  days  at  least  before  the  order  therefor  is  passed;  and  the  pendency 
of  any  suit  at  law  or  in  equity,  by  or  against  such  third  persons,  shall  not  postpone  such 
division  and  distribution,  except  so  far  as  the  assets  may  be  necessary  to  satisfy  the  same; 
and  in  all  the  proceedings  in  bankruptcy  in  each  case  shall,  if  practicable,  be  finally 
adjusted,  settled  and  brought  to  a  close  by  the  court,  within  two  years  after  the  decree 
declaring  the  bankruptcy.  And  where  any  creditor  shall  not  have  proved  his  debt  until 
a  dividend  or  distribution  shall  have  been  made  and  declared,  he  shall  be  entitled  to 
be  paid  the  same  amount,  pro  rata,  out  of  the  remaining  dividends  or  distributions  there- 
after made,  as  the  other  creditors  have  already  received,  before  the  latter  shall  be  entitled 
to  any  portion  thereof. 

Sec.  11.  And  be  it  further  enacted,  that  the  assignee  shall  have  full  authority,  by  or 
under  the  order  and  direction  of  the  proper  court  in  bankruptcy,  to  redeem  and  discharge 
any  mortgage  or  other  pledge,  or  deposit,  or  lien  upon  any  property,  real  or  personal, 
whether  payable  in  present  or  at  a  future  day,  and  to  tender  a  due  performance  of  the 
conditions  thereof.  And  such  assignee  shall  also  have  authority,  by  and  under  the  order 
and  direction  of  the  proper  court  in  bankruptcy,  to  compound  any  debts  or  other  claims, 
or  securities  due  or  belonging  to  the  estate  of  the  bankrupt;  but  no  such  order  or  direction 
shall  be  made  until  notice  of  the  application  is  given  in  some  public  newspaper  in  the 
district,  to  l)e  designated  by  the  court,  ten  days  at  least  before  the  hearing,  so  that  all 
creditors  and  other  persons  in  interest  may  appear  and  show  cause,  if  any  they  have,  at 
the  bearing,  why  tlie  order  or  direction  should  not  be  passed. 
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Si&c.  18.  And  be  it  further  enacted.  That  if  any  person  who  shall  have  been  discharged 
under  this  act,  shall  afterward  become  bankrupt,  he  shall  not  again  be  entitled  to  a  dis- 
charge under  this  act,  unless  his  estate  shall  produce  (after  all  charges)  euflieient  to  pay 
ever^  creditor  seventy-five  per  cent,  on  the  amount  of  the  debt  which  shall  baTe  been 
allowed  to  each  creditor. 

Sec.  13.  And  be  it  further  enacted,  That  the  proceedings  in  all  cases  in  bankruptcy 
shall  be  deemed  matters  of  record;  but  the  same  shall  not  be  required  to  be  recorded  at 
lar^e,  but  s^iall  be  carefully  filed,  kept  and  numbered  in  the  office  of  the  said  court,  and 
a  docket  only,  or  short  memorandum  thereof,  with  the  numbers,  kept  in  a  book  by  the 
clerk  of  the  court;  and  the  clerk  of  tlie  court,  for  affixing  his  name  and  the  seal  of  the 
court  to  any  form,  or  certifying  a  copy  thereof,  when  required  thereto,  shall  be  entitled 
to  receive,  as  compensation,  the  sum  of  twenty-five  cents,  and  no  more.  And  no  officer 
of  the  court,  or  commissioner,  shall  be  allowed  by  the  court  more  than  one  dollar  for 
taking  the  proof  of  any  debt  or  other  claim  of  any  creditor  or  otlier  person  against  the 
estate  of  the  bankrupt;  but  he  may  be  allowed,  in  addition,  his  actual  travel  expenses 
for  that  purposes. 

Sec.  14.  And  be  it  further  enacted,  That  where  two  or  more  persons,  who  are  partners 
in  trade,  become  insolvent,  an  order  may  be  made  in  the  manner  provided  in  this  act, 
either  on  the  petition  of  such  partners,  or  any  one  of  them,  or  on  the  petition  of  any 
creditor  of  the  partners,  upon  which  order  all  the  joint  stock  and  property  of  the  com- 
pany, and  also  all  the  separate  estate  of  each  of  the  partners,  shall  be  taken,  excepting 
such  parts  thereof  as  are  herein  exempted;  and  all  the  creditors  of  the  company,  and 
the  separate  creditors  of  each  partner,  shall  be  allowed  to  prove  their  respective  debts; 
and  the  assignees  shall  also  keep  separate  accounts  of  the  joint  stock  or  property  of  the 
company,  and  of  the  separate  estate  of  each  member  thereof:  and  after  deducting  out 
of  the  whole  amount  received  by  such  assignees  the  whole  of  the  expenses  and  disburse- 
ments paid  by  them,  the  net  proceeds  of  the  joint  stock  shall  be  appropriated  to  pay 
the  creditors  of  the  company,  and  the  not  proceeds  of  the  separate  estate  of  each  partner 
shall  be  appropriated  to  pay  his  separate  creditors;  and  if  there  shall  be  any  balance 
of  the  separate  estate  of  any  partner,  after  the  payment  of  his  separate  debts,  such 
balance  shall  be  added  to  the  joint  stock  for  the  payment  of  the  joint  creditors:  and  if 
there  shall  be  any  balance  of  the  joint  stock,  after  payment  of  the  Joint  debts,  such 
balance  shall  be  divided  and  appropriated  to  and  among  the  separate  estates  of  the 
several  partners  according  to  their  respective  rights  and  interests  therein,  and  as  it 
would  have  been  if  the  partnership  had  been  dissolved  without  any  bankruptcy;  and  the 
sum  so  appropriated  to  the  separate  estate  of  each  partner  shall  be  applied  to  the  pay- 
ment of  his  separate  debts:  and  the  certificate  of  discharge  shall  be  granted  or  refused 
to  each  partner,  as  the  same  would  or  ought  to  be  if  the  proceedings  had  been  against 
him  alone  under  this  act;  and  in  all  other  respects  the  proceedings  against  partners  shall 
be  conducted  in  the  like  manner  as  if  they  had  been  commenced  and  prosecuted  against  one 
person  alone. 

Sec.  15.  And  be  it  further  enacted,  That  a  copy  of  any  decree  of  bankruptcy,  and  the 
appointment  of  assignees,  as  directed  by  the  third  section  of  this  act,  shall  be  recited 
in  every  deed  of  lands  belonging  to  the  bankrupt,  sold  and  conveyed  by  any  assignees 
under  and  by  virtue  of  this  act;  and  that  such  recital,  together  with  certified  copy  of 
such  order,  shall  be  full  and  complete  evidence  both  of  the  bankruptcy  and  assignment 
therein  recited,  and  supersede  the  necessity  of  any  other  proof  of  such  bankruptcy  and 
assignment  to  validate  the  said  deed;  and  all  deeds  containing  such  recital,  and  supported 
by  such  proof,  shall  be  as  efiectual  to  pass  the  title  of  the  bankrupt,  of, 'in  and  to,  the 
lands  therein  mentioned  and  descriljed.  to  the  purchaser,  as  fully  to  all  intents  and  pur- 
poses, as  if  made  by  such  bankrupt  himself  immediately  before  such  order. 

Sec.  16.  And  be  it  further  enacted,  That  all  jurisdiction,  power  and  authority,  con- 
ferred upon  and  vested  in  the  district  court  of  the  United  States  by  this  act,  in  cases  in 
bankruptcy,  arc  hereby  conferred  upon  and  vested  in  the  circuit  court  of  the  United 
States  for  the  District  of  Columbia,  and  in  and  upon  the  supreme  or  superior  courts  of 
any  of  the  territories  of  the  United  States,  in  cases  in  bankruptcy,  where  the  bankrupt 
resides  in  the  said  District  of  Columbia,  or  in  either  of  tlie  said  Territories. 

Sec.  17.  And  be  it  further  enacted,  That  this  act  shall  take  effect  from  and  after  the 
first  day  of  February  next. 


IV.    THE  BANKRUPTCY  ACT  OF  1800. 

An  Act  to  establish  a  uniform  System  of  Bankruptcy  throuffhout  the  linitcd  States. 

(Passed  April  4th,  1800;  repealed  December  t9tfa,  180^.) 

.  Section  1.  Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled,  That  from  and  after  the  first  day  of  June 
next,  if  any  merchant  or  other  person  residing  within  the  United  States,  actually  using 
the  trade  of  merchandise,  by  buying  and  selling  in  gross,  or  by  retail,  or  dealing  in 
exchange^  or  as  a  banker,  broker,  factor,  underwriter  or  marine  insurer,  shall,  with 
intent  unlawfully  to  delay  or  defraud  his  or  her  creditors,  depart  from  the  State  in  which 
such  person  usually  resides,  or  remain  absent  therefrom,  or  conceal  him  or  herself  therein, 
or  keep  his  or  her  house,  so  that  he  or  she  cannot  be  taken,  or  served  with  process,  or 
willingly  or  fraudulently  procure  him  or  herself  to  be  arrested,  or  his  or  her  lands,  goods» 
money  or  chattels  to  be  attached,  sequestered  or  taken  in  execution,  or  make  or  cause 
to  be  made  any  fraudulent  conveyance  of  his  or  her  lands,  or  chattels,  or  make  or  admit 
any  false  or  fraudulent  security  or  evidence  of  debt,  or  being  arrested  for  debt,  or  having 
surrendered  him  or  herself  in  discharge  of  bail,  shall  remain  in  prison  two  months  or 
more,  or  escape  therefrom,  or  whose  lands  or  effects  being  attached  by  process  issuing 
out  of,  or  returnable  to,  any  court  of  common  law,  shall  not,  within  two  months  after 
written  notice  thereof,  enter  special  bail  and  dissolve  the  same,  or  in  districts  in  which 
attachments  are  not  dissolved  by  the  entry  of  special  bail,  being  arrested  for  debt  after 
his  or  her  lands  and  effects,  or  any  part  thereof,  have  been  attached  for  a  debt  or  debts 
amounting  to  one  thot^sand  dollars  or  upwards,  shall  not,  upon  notice  of  such  attachment, 
give  sufficient  security  for  the  payment  of  what  may  be  recovered  in  the  suit  in  which 
he  or  she  shall  be  arrested,  at  or  before  the  return-day  of  the  same,  to  be  approved  by 
the  judge  of  the  district,  or  some  judge  of  the  court  out  of  which  the  process  issued 
upon  which  he  is  arrested,  or  to  which  the  same  shall  be  returnable,  every  such  person 
shall  be  deemed  and  adjudged  a  bankrupt:  Provided,  that  no  person  shall  be  liable  to 
a  commission  of  bankruptcy  if  the  petition  be  not  preferred,  in  manner  hereinafter 
directed,  within  six  months  after  the  act  of  bankruptcy  committed. 

Sec.  3.  And  be  it  further  enacted,  That  the  judge  of  the  district  court  of  the  United  states, 
for  the  district  where  the  debtor  resides,  or  usually  resided  at  the  time  of  committing 
the  act  of  bankruptcy,  upon  petition  in  writing  against  such  person  or  persons  being 
bankrupt,  to  him  to  be  exhibited  by  any  one  creditor;  or  by  a  greater  number,  being 
partners,  whose  single  debt  shall  amount  to  one  thousand  dollars,  or  by  two  creditors 
whose  debts  shall  amount  to  one  thousand,  five  hundred  dollars,  or  by  more  than  two 
creditors  whose  debts  shall  amount  to  two  thousand  dollars,  shall  have  power,  by  com* 
mission  under  his  hand  and  seal,  to  appoint  such  good  and  substantial  persons,  being 
citizens  of  the  United  States,  and  resident  in  such  district,  as  such  judge  shall  deem 
proper,  not  exceeding  three,  to  be  commissioners  of  the  said  bankrupt,  and  in  case  of 
vacancy  or  refusal  to  act,  to  appoint  others  from  time  to  time  as  occasion  may  require: 
Provided  always,  that  before  any  commission  shall  issue,  the  creditor  or  creditors  petition- 
ing shall  make  affidavit  or  solemn  affirmation  before  the  said  judge  of  the  truth  of  his, 
her  or  their  debts,  and  give  bond,  to  be  taken  by  the  said  judge,  in  the  name  and  for 
the  benefit  of  the  said  party  so  charged  as  a  bankrupt,  and  in  such  penalty,  and  with 
such  surety,  as  he  shall  require,  to  be  conditioned  for  the  proving  of  his,  her  or  their 
debts,  as  well  before  the  commissioners  as  upon  a  trial  at  law,  in  case  the  due  issuing 
forth  of  the  said  commission  shall  be  contested,  and  also  for  proving  the  party  a  bank- 
rupt, and  to  proceed  on  such  commission  in  the  manner  herein  prescribed.  And  if  such 
debt  shall  not  be  really  due,  or  after  such  commission  taken  out  it  cannot  he  proved  that 
the  party  was  a  bankrupt,  then  the  said  judge  shall  upoft  the  petition  of  the  party 
aggrieved,  in  case  there  be  occasion,  deliver  such  bond  to  the  said  party,  who  may  sue 
thereon,  and  recover  such  damages  under  the  penalty  of  the  same,  as,  upon  trial  at  law, 
he  shall  make  appear  he  has  sustained,  by  reason  of  any  breach  of  the  condition  thereof. 

Sec.  3.  And  be  it  further  enacted,  That  before  the  commissioners  shall  be  capable  of 
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acting,  they  sliall  respectively  take  and  subscribe  the  following  oath  or  affirmation,     -m*-!*!*-  *- 
shall  be  administered  by  the  judge  issuing  the  commission,  or  by  any  of  the  judgr^"'^     ^^ 
the  Supreme  Court  of  the  United  States,  or  any  judge,  justice  or  chancellor  of  any    ^^-^a-**" 
court,  and  filed  in  the  office  of  the  clerk  of  the  district  court:      "I,  A.  B.,  do  swesn".     o^ 
affirm,  that  I  will  faithfully,  impartially  and  honestly,  according  to  the  l)e8t  of  my     ^Jclll 
and  knowledge,  execute  the  several  powers  and  trusts  reposed  in  me,  as  a  commissiozacr-. 
in  a  commission  of  bankruptcy  against  ,  and  that  without  favor  or   affect  soki« 

prejudioe  or  malice."      And  the  commissioners,  who  shall  be  sworn,  as  aforesaid,   sfx^H 
proceed,  as  soon  as  may  be,  to  execute  the  same;  and  upon  due  examination,  and  8uffics^:Eit; 
cause  appearing  against  the  party  charged,  shall  and  may  declare  him  or  her  to  b^     ^t 
bankrupt:       Provided,  that  before  such  examination  be   bad,  reasonable  notice  thei^so:^, 
in  writing,  shall  be  delivered  to  the  person  charged  as  a  bankrupt;  or  if  he  or  she 
not  found  at  his  or  her  usual  place  of  abode,  to  some  person  of  the  family  above  the  age   o 
twelve  years,  or  if  no  such  person  appear,  shall  be  fixed  at  the  front  or  other  public  do«:»j 
of  the  house  in  which  he  or  she  usually  resides,  and  thereupon  it  shall  be  in  the  pow^x- 
of  such  person,  so  charged  as  aforesaid,  to  demand  before,  or  at  the  time  appointed  for 
such  examination,  that  a  jury  be  empanelled  to  inquire   into  the  fact  or  facts  allegecF 
as  the  causes  for  issuing  the  commission,  and  on  such  demand  being  made  the  inquirv^ 
shall  be  had  before  the  judge  granting  the  commission,  at  such  time  as  he  may  direct, 
and  in  that  case  such  person  shall  not  be  declared  bankrupt,  unless,  by  the  verdict  of 
the  jury,  he  or  she  shall  be  found  to  be  within  the  description  of  this  act,  and  shall  be 
convicted  of  some  one  of  the  acts  described  in  the  first  section  of  this  act:      Provided  also, 
that  any  commission  which  shall  be  taken  out  as  aforesaid,  and  which  shall  not  be  pro- 
ceeded in  as  aforesaid,  within  thirty  days  thereafter,  may  be  superseded  by  the  said  judge 
who  shall  have  granted  the  same,  upon  the  application  of  the  party  thereby  charged  as 
a  bankrupt,  or  of  any  creditor  of  such  person,  unless  the  delay  shall  have  been  unavoidable 
or  upon  a  just  occasion. 

Sec.  4.  And  be  it  further  enacted.  That  the  commissioners  so  to  be  appointed  shall 
have  power  forthwith,  after  they  have  declared  such  person  a  bankrupt,  to  cause  to  be 
apprehended,  by  warrant  under  their  hands  and  seals,  the  body  of  such  bankrupt,  where- 
soever to  be  found  within  the  United  States:  Provided,  they  shall  think  tliat  tliere  is 
reason  to  apprehend  that  the  said  bankrupt  intends  to  abscond  or  conceal  him  or  herself, 
and  in  case  it  be  necessary  in  order  to  take  the  body  of  said  bankrupt,  shall  have  power 
to  cause  the  doors  of  the  dwelling-house  of  such  bankrupt  to  be  broken,  or  the  doors  of 
anv  other  house  in  which  he  or  she  shall  be  found. 

Sec.  5.  And  be  it  furtlier  enacted.  That  it  shall  be  the  duty  of  the  commissioners  so 
to  be  appointed,  forthwith,  after  they  have  declared  such  person  a  bankrupt,  and  they 
shall  have  power  to  take  into  their  possession  all  the  estate,  real  and  personal,  of  every 
nature  and  description,  to  which  the  said  bankrupt  may  be  entitled,  either  in  law  or 
equity,  in  any  manner  whatsoever,  and  caus^  the  same  to  be  inventoried  and  appraised 
to  the  best  value,  (his  or  her  necessary  wearing  apparel,  and  the  necessary  wearing 
apparel  of  the  wife  and  children,  and  necessary  beds  and  bedding  of  such  bankrupt  only 
excepted)  and  also  to  take  into  their  possession,  and  secure,  all  deeds  and  l)ook8  of  account, 
papers  and  writings  belonging  to  such  bankrupt;  and  shall  cause  the  same  to  be  safely 
kept,  until  assignees  shall  be  chosen  or  appointed,  in  manner  hereafter  provided. 

Sec.  6.  And  be  it  further  enacted,  That  the  said  commissioners  shall  forthwith,  after 
they  have  declared  such  person  a  bankrupt,  cause  due  and  sufficient  public  notice  thereof 
to  be  given,  and  in  such  notice  shall  appoint  some  convenient  time  and  place  for  the 
creditors  to  meet,  in  order  to  ciioose  an  assignee  or  assignees  of  the  said  bankrupt's  estate 
and;  effects;  at  which  meeting  the  said  commissioners  shall  admit  the  creditors  of  such 
bankrupt  to  prove  their  debts;  and  where  any  creditor  shall  reside  at  a  distance  from  the 
place  of  such  meeting,  shall  allow  tlie  debt  of  such  creditor  to  be  proved  by  oath  or 
affirmation,  made  before  some  cora})etent  authority,  and  duly  certified,  and  shall  permit 
any  person  duly  authorized  by  letter  of  attorney  from  such  creditor,  due  proof  of  tlie 
execution  of  such  letter  of  attorney  being  first  made,  to  vote  in  the  choice  of  an  assignee 
or  assignees  of  the  bankrupt's  estate  and  effects  in  the  place  and  stead  of  such  creditor: 
and  the  said  commissioners  shall  assign,  transfer  or  deliver  over,  all  and  singular,  the  said 
bankrupt's  estate  and  effects,  aforesaid,  with  all  muniments  and  evidences  thereof,  to 
such  person  or  persons  as  the  major  part  in  value  of  such  creditors,  according  to  the 
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several  debts  then  proved,  shall  choose  as  aforesaid:  Provided  always,  That  in  such 
choice,  no  vote  shall  be  given  by,  or  in  behalf  of,  any  creditor  whose  debt  shall  not  amount 
to  two  hundred  dollars. 

Sec.  7.  Provided  always,  and  be  it  further  enacted,  That  it  shall  be  laivful  for  the 
said  commissioners,  as  often  as  they  shall  see  cause,  for  the  better  preserving  and  securing 
of  the  bankrupt's  estate,  before  assignees  shall  be  chosen  as  aforesaid,  immediately  to 
appoint  one  or  more  assignee  or  assignees  of  the  estate  and  effects  aforesaid,  or  any  part 
thereof;  which  assignee  or  assignees  aforesaid,  or  any  of  them,  may  be  removed  at  the 
meeting  of  the  creditors,  so  to  be  appointed  as  aforesaid  for  the  choice  of  assignees,  is 
such  creditors,  entitled  to  vote  as  aforesaid,  or  the  major  part  in  value  of  them,  shall 
think  fit;  and  such  assignee  or  assignees  as  shall  be  so  removed,  shall  deliver  up  all  the 
estate  and  effects  of  such  bankrupt  which  shall  have  come  to  his  or  their  hands  or  posses- 
sion, unto  such  other  assignee  or  assignees  as  shall  be  chosen  by  the  creditors  as  afore- 
said; and  all  such  estate  and  effects  shall  be,  to  all  intents  and  purposes,  as  effectually 
and  legally  voted  in  such  new  assignee  or  assignees  as  if  the  first  assignment  had  been 
made  to  him  or  them  by  the  said  commissioners;  and  if  such  first  assignee  or  assignees 
shall  refuse  or  neglect,  for  the  space  of  ten  days  next  after  notice,  in  writing,  from 
such  new  assignee  or  assignees  of  their  appointment,  as  aforesaid,  to  deliver  over  as  afore- 
said, all  the  estate  and  effects  as  aforesaid,  every  such  assignee  or  assignees  shall,  respec-* 
tively,  forfeit  a  sum  not  exceeding  five  thousand  dollars,  for  the  use  of  the  creditors,  and 
shall  moreover  be  liable  for  the  property  so  detained. 

Sec.  8.  And  be  it  further  enacted.  That  at  any  time  previous  to  the  closing  of  the 
accounts  of  the  said  assignee  or  assignees  so  chosen  as  aforesaid,  it  shall  be  lawful  for 
such  creditors  of  the  bankrupt  as  are  hereby  authorized  to  vote  in  the  choice  of  assignees, 
or  the  major  part  of  them  in  value,  at  a  regular  meeting  of  the  said  creditors,  to  be 
called  for  that  purpose  by  the  said  commissioners,  or  by  one-fourth  .  in  value  of  such 
creditors,  to  remove  all  or  any  of  the  assignees  chosen  as  aforesaid,  and  to  choose  one  or 
more  in  his  or  their  place  and  stead;  and  such  assignee  or  assignees  as  shall  be  so  removed 
shall  deliver  up  all  the  estate  and  effects  of  such  bankrupt  which  shall  have  come  into 
his  or  their  hands  or  possession,  unto  such  new  assignee  or  assignees  as  shall  be  chosen 
by  the  creditors  at  such  meeting;  and  all  such  estate  and  effects  shall  be,  to  all  intents 
and  purposes,  as  effectually  and  legally  vested  in  such  new  assignee  or  assignees 
as  if  the  first  assignment  had  been  made  to  him  or  them  by  the  said  commis- 
sioners: and  if  such  former  assignee  or  assignees  shall  refuse  or  neglect,  for  the  space 
of  ten  days  next  after  notice,  in  writing  from  such  new  assignee  or  assignees  of  their 
appointment,  as  aforesaid,  to  deliver  over,  as  aforesaid,  all  the  estate  and  effects  aforesaid, 
-every  such  former  assignee  or  assignees  shall  respectively  forfeit  a  sum  not  exceeding  five 
thousand  dollars  for  the  use  of  the  creditors,  and  moreover  shall  be  liable  for  the  property 
so  detained. 

Sec.  9.  And  be  it  further  enacted.  That  whenever  a  new  assignee  or  assignees  shall  be 
chosen  as  aforesaid,  no  suit  at  law  or  in  equity  shall  be  thereby  abated;  but  it  shall  and 
may  be  lawful  for  the  court  in  which  any  suit  may  depend,  upon  the  suggestion  of  the 
removal  of  a  former  assignee  or  assignees,  and  of  the  appointment  of  a  new  assignee  or 
■assignees,  to  allow  the  name  of  such  new  assignee  or  assignees,  to  be  substituted  in  place 
of  the  name  or  names  of  the  former  assignee  or  assignees,  and  thereupon  the  suit  shall  be 
prosecuted  in  the  name  or  names  of  the  new  assignee  or  assignees,  in  the  same  manner 
as  if  he  or  they  had  originally  commenced  the  suit  in  his  or  their  own  names. 

Sbc.  10.  And  be  it  further  enacted.  That  the  assignment  or  assignments  of  the  com- 
missioners  of  the  bankrupt's  estate  and  effects  as  aforesaid,  made  as  aforesaid,  shall  be 
good  at  law  or  in  equity  against  the  bankrupt,  and  all  persons  claiming  by,  from  or  under 
such  bankrupt,  by  any  act  done  at  the  time,  or  after,  he  shall  have  committed  the  act 
of  bankruptcy  upon  which  the  commission  issued:  Provided  always,  that  in  case  of  a 
bona-fide  purchase  made  before  the  issuing  of  the  commission  from  or  under  such  bank- 
rupt, for  a  valuable  consideration,  by  any  person  having  no  knowledge,  information  or 
notice  of  any  act  of  bankruptcy  committed,  such  purchase  shall  not  be  invalidated  or 
impeached. 

Sec.  11,  And  be  it  further  enacted.  That  the  said  conunissioners  shall  have  power,  by 
deed  or  deeds,  under  their  hands   and   seals,  to  assign  and  convey  to  the  assignee  or 
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aflsignees  to  be  appointed  or  chosen  as  aforesaid,  any  lands,  tenements  or  hereditaments 
which  such  bankrupt  shall  be  seized  of  or  entitled  to,  in  fee  tail,  at  law,  or  in  equitr. 
in  possession,  remainder  or  reversion,  for  the  benefit  of  the  creditors;  and  all  such  deeds 
being  duly  executed  and  recorded,  according  to  the  laws  of  the  State  within  which  such 
lands,  tenements  or  hereditaments  may  be  situated,  shall  be  good  and  eflTectual  againat 
all  persons  whom  the  said  bankrupt,  by  conunon  recovery,  or  other  means,  might  or  could 
bar  of  any  ^tate,  right,  title  of  or  in  tlie  said  lands,  tenements  or  hereditaments. 

Sec.  12.  And  be  it  further  enacted.  That  if  any  bankrupt  shall  have  conveyed  or 
assured  any  lands,  goods  or  estate,  unto  any  person,  upon  condition  or  power  of  redemp- 
tion, by  payment  of  money  or  otherwise,  it  shall  be  lawful  for  the  commissioners,  or  for 
any  person  by  them  duly  authorized  for  that  purpose,  by  writing,  under  their  hands  and 
seals,  to  make  tender  of  money  or  other  performance  according  to  the  nature  of  such 
condition,  as  fully  as  the  bankrupt  might  have  done;  and  the  commissioners,  after  such 
performance  or  tender,  shall  have  power  to  assign  such  lands,  goods  and  estate  for  the 
benefit  of  the  creditors,  as  fully  and  eflfectually  as  any  other  part  of  the  estate  of  such 
bankrupt. 

Sec.  18.  And  be  it  further  enacted.  That  the  commissioners  aforesaid  shall  have  power 
to  assign,  for  the  use  aforesaid,  all  the  debts  due  to  such  bankrupt,  or  to  any  other  person 
for  his  or  her  use  or  benefit;  which  assignment  shall  vest  the  property  and  right  thereof 
in  the  assignee  or  assignees  of  such  bankrupt,  as  fully  as  if  the  bond,  judgment,  contract 
or  claim  had  originally  belonged  or  been  made  to  the  said  assignees;  and  after  the  said 
assignment,  neither  the  said  bankrupt  nor  any  person  acting  as  trustee  for  him  or  her, 
shall  have  power  to  recover  or  discharge  the  same,  nor  shall  the  same  be  attached  as  the 
debt  of  the  said  bankrupt;  but  the  assignee  or  assignees  aforesaid  shall  have  such  remedy 
to  recover  the  same,  in  his  or  their  own  name  or  names,  as  such  bankrupt  might  or  could 
have  had  if  no  commission  of  bankruptcy  had  issued.  And  when  any  action  in  the  name 
of  such  bankrupt  shall  have  been  commenced,  and  shall  be  pending  for  the  recovery  of 
any  debt  or  effects  of  such  bankrupt,  which  shall  be  assigned,  or  shall  or  might  become 
vested  in  the  assignee  or  assignees  of  such  bankrupt  as  aforesaid,  then  such  assignee  or 
assignees  may  claim  to  be,  and  shall  be  thereupon,  admitted  to  prosecute  such  action  in 
his  or  their  name,  for  the  use  and  benefit  of  the  creditors  of  such  bankrupt;  and  the  same 
judgment  shall  be  rendered  in  such  action,  and  all  attachments  and  other  security  taken 
therein  shall  be  in  like  manner  holden  and  liable,  as  if  the  said  action  had  been  originally 
commenced  in  the  name  of  said  assignee  or  assignees,  after  the  original  plaintiff  therein  had 
become  a  bankrupt  as  aforesaid:  Provided,  that  where  a  debtor  shall  have,  bona-fide, 
paid  his  debt  to  any  bankrupt,  without  notice  that  such  person  was  bankrupt,  he  or  she 
shall  not  be  liable  to  pay  the  same  to  the  assignee  or  assignees. 

Sec.  14.  And  be  it  further  enacted,  That  if  complaint  shall  be  made  or  information 
given  to  the  commissioners,  or  if  they  shall  have  good  reason  to  believe  or  suspect,  that 
any  of  the  property,  goods,  chattels,  or  debts,  of  the  bankrupt  are  in  the  possession  of  any 
other  person,  or  that  any  person  is  indebted  to  or  ifor  the  use  of  the  bankrupt,  then  the 
said  commissioners  shall  have  power  to  summon,  or  to  cause  to  be  summoned,  by  their 
attorney  or  other  person  duly  authorized  by  them,  all  such  persons  before  them,  or  the 
judge  of  the  district  where  such  person  shall  reside,  by  such  process,  or  other  means,  as 
they  shall  think  convenient,  and  upon  tiieir  appearance  to  examine  tliem  by  parole  or  by 
interrogatories,  in  writing,  on  oath  or  affirmation,  which  oath  or  affirmation  they  are 
hereby  empowered  to  administer,  respecting  'the  knowledge  of  all  such  property,  goods, 
chattels  and  debts;  and  if  such  person  shall  refuse  to  be  sworn  or  affirmed,  and  to  make 
answer  to  such  questions  or  interrogatories  as  shall  be  administered,  and  to  subscribe  the 
said  answers,  or  upon  examination  shall  not  declare  the  whole  truth,  touching  the  subject- 
matter  of  such  examination,  then  it  shall  be  lawful  for  the  commissioners  or  judge  to 
commit  such  person  to  prison,  there  to  be  detained  until  they  shall  submit  themselves  to 
be  examined  in  manner  aforesaid,  and  they  shall,  moreover,  forfeit  double  the  value  of 
all  the  property,  goods,  chattels  and  debts  by  them  concealed. 

Sec.  15.  And  be  it  further  enacted,  Tliat  if  any  of  the  aforesaid  persons  shall,  after 
legal  summons  to  appear  before  the  commissioners  or  judge,  to  be  examined,  refuse  to 
attend,  or  shall  not  attend  at  the  time  appointed,  having  no  such  impediment  as  shall  be 
allowed  of  by  the  commissioners  or  judge  it  sliall  be  lawful  for  the  said  conMnissioners 
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or  judge  to  direct  their  warrants  to  such  peraon  or  pereone  as  by  them  fihall  be  thought 
proper,,  to  apprehend  such  person  as  shall  reluse  to  appear,  and  to  bring  them  before  the 
commissioners  or  judge  to  be  examined,  and  upon  their  refusal  to  come,  to  commit  them 
to  prison,  until  they  shall  submit  themselves  to  be  examined  according  to  the  directions 
of  this  act:  Provided,  that  such  witnesses  as  shall  be  so  sent  for  shall  be  allowed  such 
compensation  as  the  commissioners  or  judge  shall  think  fit,  to  be  ratably  borne  by  the 
creditors;  and  if  any  person,  other  than  the  bankrupt^  either  by  subornation  of  others, 
or  by  his  or  her  own  act,  shall  wilfully  or  corruptly  commit  perjury,  shall  on  conviction 
thereof  be  fined  not  exceeding  four  thousand  dollars  and  imprisoned  not  exceeding  two 
years,  and  moreover  shall,  in  either  case,  be  rendered  incapable  of  being  a  witness  in 
any  court  of  record. 

8ec.  16.  And  be  it  further  enacted,  That  if  any  person  or  persons  shall  fraudulently 
or  collusively  claim  any  debts,  or  claim  or  detain  any  real  or  personal  estate  of  the 
bankrupt,  every  such  person  shall  forfeit  double  the  valiie  thereof,  to  and  for  the  use  of  the 
creditors. 

Sec.  17.  And  be  it  farther  enacted,  That  if  any  person,  prior  to  his  or  her  becoming  a 
bankrupt^  shall  convey  to  any  of  his  or  her  children,  or  other  persons,  any  lands  or  goods; 
or  transfer  his  or  her  debts  or  demands  into  other  persons'  names,  with  intent  to  defraud 
his  or  her  creditors,  the  commissioners  shall  have  power  to  assign  the  same  in  as  effectual 
a  manner  as  if  the  bankrupt  had  been  actually  seized  or  possessed  thereof. 

Sic.  18.  And  be  it  further  enacted.  That  if  any  person  or  persons  who  shall  become 
bankrupt  within  the  intent  and  meaning  of  this  act,  and  against  whom  a  commission  of 
bankruptcy  shall  be  duly  issued,  upon  which  commission  such  person  or  persons  shall  be 
declared  bankrupt,  shall  not,  within  forty-two  days  after  notice  thereof,  in  writing,  to 
be  left  at  the  usual  place  of  abode  of  such  person  or  persons,  or  personal  notice  in  case 
such  person  or  persons  be  then  in  prison,  and  notice  given  in  seme  gazette,  that  such  com- 
mission hath  been  issued,  and  of  the  time  and  place  of  meeting  of  the  commissioners,  sur- 
render him  or  herself  to  the  said  commissioners,  and  sign  or  subscribe  such  surrender, 
and  submit  to  be  examined,  from  time  to  time,  upon  oath  or  solemn  affirmation,  by  and 
before  such  conunisaioners,  and  in  all  things  conform  to  the  provisions  of  this  act,  and  also 
upon  such  his  or  her  examination  fully  and  truly  disclose  and  discover  all  his  or  her 
effects  and  estate,  real  and  personal,  and  how  and  in  what  manner,  to  whom  and  upon 
what  consideration,  and  at  what  time  or  times,  he  or  she  hath  disposed  of,  assigned  or 
transferred,  any  of  his  or  her  goods,  wares  or  merchandise,  monies  or  other  effects  and 
estate,  and  of  all  books,  papers  and  writings  relating  thereunto  of  which  he  or  she  was 
possessed,  or  in  or  to  which  he  or  she  was  in  any  way  interested  or  entitled,  or  which 
any  person  or  persona  shall  then  have,  or  shall  have  had  in  trust  for  him  or  her,  or  for  his 
or  her  use,  at  any  time  before  or  after  the  issuing  of  the  said  commission,  or  whereby 
such  bankrupt,  or  his  or  her  family  then  hath  or  may  have  or  expect  any  profit,  possibility 
of  profit,  benefit  or  advantage  whatsoever,  except  only  such  part  of  his  or  her  estate  and 
effects  as  shall  have  been  really  and  bona-fide  before  sold  and  disposed  of  in  the  way  of 
his  or  her  trade  and  dealings,  and  except  such  sums  of  money  as  shall  have  been  laid 
out  in  the  ordinary  expenses  of  his  or  her  family,  and  also  upon  such  examination,  ex- 
ecute  in  due  form  of  law  such  conveyance,  assurance  and  assignment  of  his  or  her  estate,, 
whatsoever  and  wheresoever,  as  shall  be  devised  and  directed  by  the  commissioners,  to 
vest  the  same  in  the  assignees,  their  heirs,  executors,  administrators  and  assigns  forever, 
in  trust,  for  the  use  of  all  and  every  the  creditors  of  such  bankrupt,  who  shall  come  in 
and  prove  their  debts  under  the  commission;  and  deliver  up  unto  the  commissioners  all 
such  part  of  his  or  her,  the  said  bankrupt's  goods,  wares,  merchandise,  money,  effects  and 
estate,  and  all  books,  papers  and  writing  thereunto  relating,  as  at  the  time  of  such  exam- 
ination shall  be  in  his  or  her  possession,  custody  or  power,  his  or  her  necessary  wearing 
apparel,  and  the  necessary  wearing  apparel  of  the  wife  and  children,  and  necessary  beds 
and  bedding  of  such  bankrupt  only  excepted,  then  he  or  she  the  said  bankrupt,  upon  the 
conviction  of  any  wilful  default  or  omission  in  any  of  the  matters  or  things  aforesaid, 
shall  be  adjudged  a  fraudulent  bankrupt,  and  shall  suffer  imprisonment  for  a  term  not 
less  than  twelve  months,  nor  exceeding  ten  years,  and  shall  not  at  any  time  after  be 
entitled  to  the  benefits  of  this  act:  Provided  always,  that  in  case  any  bankrupt  shall  be 
in  prison  or  custody  at  the  time  of  issuing  such  commission,  and  is  willing  to  surrender 
and  submit  to  be  examined  according  to  the  directions  of  this  act>  and  can  be  brought 
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before  the  said  commissioiiers  and  creditors  for  that  purpose,  the  expense  thereof    sha/i 
be  paid  out  of  the  said  bankrupt's  effects,  and  in  case  such  bankrupt  is  in  execute] on.   ot 
cannot  be  brought  before  the  commissioners,  that  then  the  said  commissioners,    or    i»oiii^ 
one  of  them,  shall  from  time  to  time  attend  the  said  bankrupt  in  prison  or  custody-,   an  f 
take  his  or  her  discovery  as  in  other  cases,  and  the  assignees  or  one  of  them,    or    scun-^ 
person  appointed  by  them,  shall  attend  such  bankrupt  in  prison  or  custody,  and    produi^ 
his  or  her  books,  papers  and  writings,  in  order  to  enable  him  or  her  to  prepare  his   or   her 
discovery;  a  copy  whereof  the  said  assignees  shall  apply  for,  and  the  said  bankrupt  shall 
deliver  to  them  or  their  order  within  a  reasonable  time  alter  the  same  shall   have   been 
required. 

Sec.  19.   And  be  it  further  enacted,  That  the  said  commissioners  shall  appoints  -y^ithin 
the  said  forty-two  days,  so  limited  as  aforesaid,  for  the  bankrupt  to  surrender  and  conform 
as  aforesaid,  not  lees  than  three  several  meetings  for  the  purposes  aforesaid,  the  third  of 
which  meetings  shall  be  on  the  last  of  the  said  forty-two  days:     Provided  always,  that  the 
judge  of  the  district  within  which  such  commission  issues  shall  have  power  to  enlarge 
the  time  so  limited  as  aforesaid,  for  the  purposes  aforesaid,  as  he  shall  think    fit,    not 
exceeding  fifty  days,  to  be  computed  from  the  end  of  the  said  forty-two  days,  so  as  such 
order  for  enlarging  the  time  be  made  at  least  six  days  before  the  expiration  of  said  term. 

Seo.  80.    And  be  it  further  enacted,  That  it  shall  be  lawful  for  the  commissioners,  or 
any  other  person  or  officers  by  them  to  be  appointed,  by  their  warrant,  under  their  hands 
and  seals,  to  break  open  in  the  day  time  the  houses,  chambers,  shops,  warehouses,  doors, 
trunks  or  chests,  of  the  bankrupt,  where  any  of  his  or  her  goods  or  estate,  deeds,  books  of 
account  or  writings,  shall  be,  and  to  take  possession  of  the  goods,  money  and  other  estate, 
deeds,  books  of  account  or  writings  of  such  bankrupts 

Sec.  si.  And  be  it  further  enacted.  That  if  the  bankrupt  shall  refuse  to  be  examined, 
or  to  answer  fully,  or  to  subscribe  his  or  her  examination  as  aforesaid,  it  shall  be  lawful 
for  the  commissioners  to  commit  the  offender  to  dose  imprisonment  until  he  or  she  shall 
conform  him  or  herself;  and  if  the  said  bankrupt  shall  submit  to  be  examined,  and  upon 
his  or  her  examination  it  shall  appear  that  he  or  she  hath  conunitted  wilful  or  corrupt 
perjury,  he  or  she  may  be  indicted  therefor,  and  being  thereof  convicted  shall  suffer 
imprisonment  for  a  term  not  less  than  two  years,  nor  exceeding  ten  years. 

Sec.  %%,   And  be  it  further  enacted,  That  every  bankrupt  having  surrendered,  shall,  at 
all  seasonable  times  before  the  expiration  of  the  said  forty-two  days,  as  aforesaid,  or  of 
such  further  time  as  shall  be  allowed  to  finish  his  or  her  examination,  be  at  libertv  to 
inspect  his  or  her  books  and  writings,  in  the  presence  of  some  person  to  be  Appointed  by 
the  commissioners,  and  to  bring  with  him  or  her,  for  his  or  her  assistance,  such  persons 
as  he  or  she  shall  think  fit,  not  exceeding  two  at  one  time,  and  to  make  extracts  and 
copies  to  enable  him  or  her  to  make  a  full  discovery  of  his  or  her  effects ;  and  the  said 
bankrupt  shall  be  free  from  arrest,  in  coming  to  surrender,  and  after  having  surrendered 
to  the  said  commissioners  for  the  said  forty-two  days,  or  such  farther  time  as  shall  be 
'allowed  for  the  finishing  his  or  her  examination;   and   in  case  such  bankrupt  shall  be 
arrested  for  debt,  or  taken  on  any  escape  warrant  or  execution,  coming  to  surrender,  or 
after  his  or  her  surrender  within  the  time  before  mentioned,  then  on  producing  such  sum- 
mons or  notice  under  the  hands  of  the  commissioners,  and  giving  the  officer  a  copy  thereof, 
he  or  she  shall  be  discharged;  and  in  case  any  officer  shall  afterwards  detain  such  bank- 
rupt, such  officer  shall  forfeit  to  such  bankrupt,  for  his  or  her  own  use,  ten  dollars  for 
every  day  he  shall  detain  the  bankrupt. 

Sec.  88.  And  be  it  further  enacted,  That  every  person  who  shall  knowingly  or  wilfully 
receive  or  keep  concealed  any  bankrupt  so  as  aforesaid  summoned  to  appear,  or  who  shall 
assist  such  bankrupt  in  concealing  him  or  herself,  or  in  absconding,  shall  suffer  such 
imprisonment,  not  exceeding  twelve  months,  or  pay  such  fine  to  the  United  States,  not 
exceeding  one  tliousand  dollars,  as  upon  conviction  thereof  shall  be  adjudged. 

Sec.  84.  And  be  it  further  enacted,  That  the  said  commissioners  shall  have  power  to 
examine,  upon  oath  or  affirmation,  the  wife  of  any  person  lawfully  declared  a  bankrupt, 
for  the  discovery  of  such  part  of  his  estate  as  may  be  concealed  or  disposed  of  by  such 
wife,  or  by  any  other  person;  and  the  wife  shall  incur  such  penalties  for  not  appetriv 
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before  the  said  commissioners,  or  refusing  to  be  sworn  or  affirmed  or  examined,  and  to 
subscribe  her  examination,  or  for  not  disclosing  the  truth,  as  by  this  act  is  provided  against 
any  other  person  in  like  cases. 

Sec.  25.  And  be  it  further  enacted.  That  in  case  any  person  shall  be  committed  by  the 
commissioners  for  refusing  to  answer,  or  for  not  fully  answering  any  question,  or  for 
any  other  cause,  the  commissioners  shall  in  their  warrant  specify  such  question  or  other 
cause  of  commitment. 

Sec.  26.  And  be  it  further  enacted,  That  if  after  the  bankrupt  shall  have  finished  his 
or  her  final  examination,  any  other  person  or  persons  shall  voluntarily  make  discovery 
of  any  part  of  such  bankrupts  estate,  before  unknown  to  the  commissioners,  such  person 
or  persons  shall  be  entitled  to  five  per  cent,  out  of  the  effects  so  discovered,  and  such 
further  reward  as  the  commissioners  shall  think  proper;  and  any  trustee  having  notice 
of  the  bankruptcy,  wilfully  concealing  the  estate  of  any  bankrupt  for  the  space  of  ten 
days  after  the  bankrupt  shall  have  finished  his  final  examination,  as  aforesaid,  shall  for- 
feit double  the  value  of  the  estate  so  concealed,  for  the  benefit  of  the  creditors. 

Sec.  27.  And  be  it  further  enacted.  That  if  any  bankrupt,  after  the  issuing  any  commis- 
sion against  him  or  her,  pay  to  the  person  who  sued  out  the  same,  or  give  or  deliver  to  such 
person,  goods,  or  any  other  satisfaction  or  security  for  his  or  her  debt,  whereby  such 
person  shall  privately  have  and  receive  a  greater  proportion  of  his  or  her  debt  than  the 
other  creditors,  such  preference  sliall  be  a  new  act  of  bankruptcy,  and  on  good  proof 
thereof  such  commission  may  and  shall  be  superseded,  avd  it  shall  and  may  be  lawful 
for  either  of  the  judges  having  authority  to  grant  the  commission  as  aforesaid,  to  award 
any  creditor  petitioning  another  commission,  and  such  person,  so  taking  such  undue 
satis/action  as  aforesaid,  shall  forfeit  and  lose,  as  well  his  or  her  whole  debts,  as  the 
whole  he  or  she  shall  have  taken  and  received,  and  shall  pay  back  or  deliver  up  the  same, 
or  the  full  value  thereof,  to  the  assignee  or  assignees  who  shall  be  appointed  or  chosen 
under  such  commission,  in  manner  aforesaid,  in  trust  for,  and  to  be  divided  among,  the 
other  creditors  of  the  said  bankrupt,  in  proportion  to  their  respective  debts. 

Sec.  28.  And  be  it  further  enacted,  That  if  any  bankrupt,  after  the  issuing  any  com- 
mission against  him  or  her,  pay  to  the  person  who  sued  out  the  same,  or  give  or  deliver 
to  such  person,  goods,  or  any  other  satisfaction  or  security,  for  his  or  her  debt,  whereby 
such  person  shall  privately  have  and  receive  a  greater  proportion  of  his  or  her  debt  than 
the  other  creditors,  such  preference  shall  be  a  new  act  of  bankruptcy,  and  on  good  proof 
thereof,  such  commission  shall  and  may  be  superseded,  and  it  shall  and  may  be  lawful 
for  either  of  the  judges,  having  authority  to  grant  the  commission  as  aforesaid,  to  award 
any  creditor  petitioning  another  commission;  and  such  person,  so  taking  such  undue 
satisfaction  as  aforesaid,  shall  forfeit  and  lose,  as  well  his  or  her  whole  debts,  as  the 
whole  he  or  she  shall  have  taken  and  receiA'ed,  and  shall  pay  back,  or  deliver  up  the  same, 
or  the  full  value  thereof,  to  the  assignee  or  assignees  who  shall  be  appointed  or  chosen 
under  such  commission  in  manner  aforesaid,  in  trust  for,  and  to  be  divided  amongst  the. 
other  creditors  of  the  said  bankrupt,  in  proportion  to  their  respective  debts. 

Sec.  29.  And  be  it  further  enacted,  That  every  person  who  shall  be  chosen  assignee 
of  the  estate  and  efTeets  of  a  bankrupt  shall,  at  some  time  after  the  expiration  of  four 
months,  and  within  twelve  months  from  the  time  of  issuing  the  commission,  cause  at 
least  thirty  days  public  notice  to  be  given  of  the  time  and  place  the  commissioners  and 
assignees  intend  to  meet,  to  make  a  dividend  or  distribution  of  the  bankrupt's  estate  and 
effects;  at  which  time  the  creditors  who  have  not  before  proved  their  debts  shall  be  at 
liberty  to  prove  the  same;  and  upon  every  such  meeting  the  assignee  or  assignees  shall 
produce  to  the  commitsioners  and  creditors  then  present  fair  and  just  accounts  of  all 
his  or  their  receipts  and  payments,  touching  the  bankrupt's  estate  and  effects,  and  of 
what  shall  remain  outstanding,  and  the  particulars  thereof,  and  shall,  if  the  creditors 
then  present,  or  a  major  part  of  them,  require  the  same,  be  examined  upon  oath  or  solemn 
affirmation  before  the  same  commissioners,  touching  the  truth  of  such  accounts;  and  in 
such  accounts  the  said  assignee  or  assignees  shall  he  allowed  and  retain  all  such  sum 
and  sums  of  money  as  they  shall  have  paid  or  expended  in  suing  out  and  prosecuting  the 
commission,  and  all  other  just  allowanct^s  on  account  of  or  by  reason  or  means  of  their 
being  assignee  or  assignees:    and   the   said  commissioners  shall   order  such  part  of  the 
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net  produce  of  the  said  bankrupt's  estate  as  by  such  accounts  or  otherwise  shall  appear  to 
be  in  the  hands  of  the  said  assignees,  as  they  shall  think  fit,  to  be  forthwith  divided  among 
such  of  the  bankrupt's  creditors  as  have  duly  proved  their  debts  under  such  commission, 
in  proportion  to  their  several  and  respective  debts;  and  the  commissioners  shall  mal:e 
such  their  order  for  a  dividend  in  writing,  under  their  hands,  and  shall  cause  one  part 
of  such  order  to  be  filed  amongst  the  proceedings  under  the  said  commission,  and  shall 
deliver  to  each  of  the  assignees  under  such  commission  a  duplicate  of  such  their  order, 
which  order  of  distribution  shall  contain  an  account  of  the  time  and  place  of  making 
such  order,  and  the  sum  total  or  quantum  of  all  the  debts  proved  under  the  commission, 
and  the  sum  total  of  the  money  remaining  in  the  hands  of  the  assignee  or  assignees  to 
be  divided,  and  how  many  per  cent,  in  particular  is  there  ordered  to  be  paid  to  every 
creditor  of  his  debt;  and  the  said  assignee  or  assignees,  in  pursuance  of  such  order,  and 
without  any  deed  or  deeds  of  distribution  to  be  made  for  the  purpose,  shall  forthwith 
make  such  dividend  and  distribution  accordingly,  and  shall  take  receipts  In  a  book  to  be 
kept  for  the  purpose,  from  each  creditor,  for  the  part  or  share  of  such  dividend  or  distri- 
bution which  he  or  they  shall  make  and  pay  to  each  creditor  respectively ;  and  such  order 
and  receipt  sliall  be  a  full  and  effectual  discharge  to  auch  assignee  for  so  much  as  he  shall 
fairly  pay,  pursuant  to  such  order  as  aforesaid. 


Sec.  30.  And  be  it  further  enacted,  That  within  eighteen  months  next  after  the 
of  the  commission  the  assignee  or  assignees  shall  make  a  second  dividend  of  the  bank> 
rupt's  estate  and  effects,  in  case  the  same  were  not  wholly  divided  upon  the  first  dividend^ 
and  shall  cause  due  public  notice  to  be  given  of  the  time  and  place  the  said  conunissiooers 
intend  to  meet  to  make  a  second  distribution  of  the  bankrupt's  estate  and  effects,  and  for 
the  creditors  who  shall  not  before  have  proved  their  debts  to  come  in  and  prove  the  same; 
and  at  said  meeting  the  said  assignees  shall  produce,  on  oath  or  solemn  affirmation  as 
aforesaid,  their  account  of  the  bankrupt's  estate  and  effects,  and  what  upon  the  balance 
thereof  shall  appear  to  be  in  their  hands  shall,  by  like  order  of  the  commissioners,  be 
forthwith  divided  amongst  such  of  the  bankrupt's  creditors  as  shall  have  made  due  proof 
of  their  debts,  in  proportion  to  their  several  and  respective  debts,  which  second  dividend 
shall  be  final,  unless  any  suit  at  law  or  in  equity  be  pending,  or  any  part  of  the  estate 
standing  out  that  could  not  have  been  disposed  of,  or  tliat  the  major  part  of  the  creditors 
shall  not  have  agreed  to  be  sold  or  disposed  of,  or  unless  some  other  or  future  estate  or 
effects  of  the  bankrupt  shall  afterwards  come  to  or  vest  in  the  said  assignees,  in  which 
cases  the  said  assignees  shall,  as  soon  as  may  be,  convert  such  future  or  other  estate  and 
effects  into  money,  and  shall  within  two  months  after  the  same  be  converted  into  money, 
by  like  order  of  the  commissioners,  divide  the  same  among  such  bankrupt's  creditors  as 
shall  have  made  due  proof  of  their  debt  under  such  commission. 

Sec  31.  And  be  it  further  enacted,  That  in  the  distribution  of  the  bankrupt's  effects 
there  shall  be  paid  to  every  one  of  the  creditors  a  portion-rate  according  to  the  amount 
of  their  respective  debts,  so  that  every  creditor  having  security  for  his  debt  by  judgment, 
statute,  recognizance,  or  specialty,  or  having  an  attachment  under  any  of  the  laws  of  the 
individual  States,  or  of  the  United  States,  on  the  estate  of  such  bankrupt,  (Provided, 
there  be  no  execution  executed  upon  any  of  the  real  or  personal  estate  of  such  bankrupt 
before  the  time  he  or  she  became  bankrupts)  shall  not  be  relieved  upon  any  such  judgment, 
statute,  recognizance,  specialty  or  attachment,  for  more  than  a  ratable  part  of  his  debt, 
with  the  other  creditors  of  the  bankrupt 

• 

Sec.  32.  And  be  it  further  enacted,  That  the  assignees  shall  keep  one  or  more  distinct 
book  or  books  of  account,  wherein  he  or  they  shall  duly  enter  all  sums  of  money  or  effects 
which  he  or  they  shall  have  received  or  got  into  his  or  their  possession,  of  the  said  bank- 
rupt's estate,  to  which  books  of  account  every  creditor  who  shall  have  proved  his  or  her 
debt  shall,  at  all  reasonable  times,  have  free  resort  and  inspect  the  same  as  often  as  he 
or  she  shall  think  fit. 

Sec.  33.  And  be  it  further  enacted,  That  every  bankrupt,  not  being  in  prison  or  custody, 
shall  at  all  times  after  his  surrender  be  bound  to  attend  the  assignees  upon  every  reason- 
able notice,  in  writinp,  for  that  purpose,  given  or  left  at  the  usual  place  of  his  or  her 
abode,  in  order  to  assist  in  making  out  the  accounts  of  the  said  bankrupt's  estate  and 
effects,  and  to  attend  any  court  of  record,  to  be  examined  touching  the  same,  or  such  other 
business  as  tlie  said  assignee  shall  judge  necessary,  for  which  he  shall  receive  three  dol- 
lars per  day. 
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Sec.  S4.  And  be  it  further  enacted,  That  all  and  every  person  and  persons  who  shall 
become  bapkrupt  as  aforesaid,  and  who  shall  within  the  time  limited  by  this  act  surrender 
him  or  herself  to  the  commissioners,  and  in  all  things  conform  as  in  and  by  this  act  is 
directed,  shall  be  allowed  five  per  cent,  upon  the  net  produce  of  all  the  estate  that  shall 
b^  recovered  in  and  received,  which  shall  be  paid  unto  him  or  her  by  the  assignee  or 
assignees,  in  case  the  net  produce,  to  be  paid  as  a'foresaid  so  as  such  ten  per  cent,  shall 
not,  in  the  whole,  creditors  of  said  bankrupt  who  shall  have  proved  their  debts  under  such 
commission  the  amount  of  fifty  per  cent,  on  their  said  debts,  respectively,  and  so  as  the 
«aid  five  per  cent,  shall  not  exceed,  in  the  whole,  the  sum  of  five  hundred  dollars ;  and  in 
case  the  net  produce  of  the  said  estate  shall,  over  and  above  the  ieillowance  hereafter 
mentioned,  be  ^pfflcient  to  pay  the  said  creditors  seventy-five  per  cent,  on  the  amount 
ef  their  said  debts,  respectively,  that  then  the  said  bankrupt  shall  be  allowed  ten 
per  cent,  on  the  amount  of  such  net  produce,  to  be  paid  as  aforesaid  so  as  such  ten 
per  cent,  shall  not,  in  the  whole,  exceed  the  sum  of  eight  hundred  dollars;  and  every 
SKLK^  bankrupt  shall  be  discharged  from  all  debts  by  him  or  her  due  or  owing  at  the  time 
he  or  she  became  bankrupt,  and  all  which  were  or  might  have  been  proved  under  the 
said  commission;  and  in  case  any  such  bankrupt  shall  afterwards  be  arrested  or  prose- 
cuted or  impleaded,  for  or  on  account  of  any  of  the  said  debts,  such  bankrupt  may  appear 
without  bail,  and  may  plead  the  general  issue,  and  give  this  act  and  the  special  matter  in 
«vid€iiee.  And  the  certificate  of  such  bankrupt's  conforming,^and  the  allowance  thereof, 
acoofding  to  the  directions  of  this  act,  shall  be,  and  shall  be  allowed  to  be,  sufiK^ient  evl- 
denee,  prima  facie  of  the  party's  being  a  bankrupt  within  the  meaning  of  this  act,  and  of 
the  eommisslon  and  other  proceedings  precedent  to  the  obtaining  such  certificate,  and  a 
verdict  shall  thereupon  pass  for  the  defendant,  unless  the  plaintiff  in  such  action  can 
prove  the  said  certificate  was  obtained  unfairly  and  by  fraud,  or  unless  he  can  make 
appear  any  concealment  of  estate  or  effects  by  such  bankrupt  to  the  value  of  one  hundred 
dollars.  Provided,  That  no  such  discharge  of  a  bankrupt  shall  release  or  discharge  any 
persov  who  was  a  partner  with  such  bankrupt  at  the  time  he  or  she  became  bankrupt,  or 
who  was  then  jointly  held  or  bound  with  such  bankrupt  for  the  same  debt  or  debts  from 
which  antb  bankrupt  was  discharged  as  aforesaid. 

Sbo.  35.  Provided  always,  and  be  it  further  enacted.  That  if  the  net  proceeds  of  the 
bankrupt's  esitate,  so  to  be  discovered,  recovered  and  received,  shall  not  amount  to  Sb  much 
as  will  pay  all  and  every  of  the  creditors  of  the  said  bankrupt  who  shall  have  proved 
their  debts  under  the  said  commission,  the  amount  of  fifty  per  cent,  on  their  debts  respec- 
tively, after  all  charges  first  deducted,  that  then  and  in  such  case  the  bankrupt  shall  not 
be  allowed  five  per  centum  on  such  estate  as  shall  be  recovered  in,  but  shall  have  and  be 
paid  by  the  assignees  so  much  money  as  the  commissioners  shall  think  fit  to  allow,  not 
more  than  three  hundred  dollars,  nor  exceeding  three  per  centum  6n  the  net  proceeds  of 
the  said  bankrupt's  estate. 

Sec.  86.  Provided  also,  and  be  it  further  enacted.  That  no  person  becoming  a  bankrupt 
according  to  the  intent  and  provisions  of  this  act  shall  be  entitled  to  a  certificate  of 
discharge,  or  to  any  of  the  beneiits  of  the  act,  unless  the  commissioners  shall  certify  under 
their  hands  to  the  judge  of  the  district  within  which  such  commission  issues  that  such 
bankrupt  hath  made  a  full  discovery  of  his  or  her  estate  and  effects,  and  in  all  things 
conformed  him  or  herself  to  the  directions  of  this  act,  and  that  there  doth  not  appear  to 
them  any  reason  to  doubt  of  the  truth  of  such  discovery,  or  that  the  same  was  not  a  full 
discovery  of  the  said  bankrupt's  estate  and  effects,  or  unless  the  said  judge  should  be  of  opin- 
ion that  the  said  certificate  was  unreasonably  denied  by  the  commissioners :  and  unless  two- 
thirds,  in  number  and  in  value,  of  the  creditors  of  the  bankrupt,  who  shall  be  creditors  for 
not  less  than  fifty  dollars  respectively,  and  who  shall  have  duly  proved  their  debts  under  the 
said  commission,  shall  sign  such  certificate  to  the  judge,  and  testify  their  consent  to  the 
allowance  of  a  certificate  of  discharge  in  pursuance  of  this  act;  which  signing  and  consent 
shall  be  also  certified  by  the  commissioners;  but  the  said  commissioners  shall  not  certify 
the  same  till  they  have  proof  by  affidavit  or  affirmation,  in  writing,  of  such  creditors,  or 
of  the  persons  respectively  authorized  for  that  purpose  signing  the  said  certificate;  which 
afiidavit  or  affirmation,  together  with  the  letter  or  power  of  attorney  to  sign,  shall  be  laid 
before  the  judge  of  the  district  within  which  such  commission  issues,  in  order  for  the 
allowing  the  certificate  of  discharge,  and  the  said  certificate  shall  not  be  allowed  unless 
the  bankrupt  make  oath  or  affirmation  in  writing  that  the  certificate  of  the  commissioners 
and  consent  of  the  creditors  thereunto  were  obtained  fairly  and  without  fraud;  and  any  of 
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the  creditors  of  the  said  bankrupt  are  allowed  to  be  heard,  if  they  sliall  think  fit  before 
the  respective  persons  aforesaid,  against  the  making  or  allowing  of  such  certificates  hy 
the  commissioners  or  judge. 

Sec.  37.  And  be  it  further  enacted,  That  if  any  creditor,  or  pretended  creditor,  of  anj- 
bankrupt  shall  exhibit  to  the  commissioners  any  fictitious  or  false  debt  or  demand,  with 
irrtent  to  defraud  the  real  creditors  of  such  bankrupt,  and  the  bankrupt  shall  refuse  to 
make  discovery  thereof  and  sufTer  the  fair  creditors  to  be  imposed  upon,  be  shall  lose  all 
title  to  the  allowance  upon  the  amount  of  his  effects  and  to  a  certificate  of  discharge  ass 
aforesaid,  nor  shall  he  be  entitled  to  the  said  allowance  or  certificate  if  he  has  lost  at 
any  one  time  fifty  dollars,  or  in  the  w^hole  three  hundred  dollars,  after  tlie  passing  of  this 
act  and  within  twelve  months  before  he  became  a  bankrupt,  by  any  taianner  of  gaming 
or  wagering  whatever. 

Sec.  98.  And  be  it  further  enacted,  That  if  any  bankrupt  who  shall  have  obtained  his 
certificate  shall  be  taken  in  execution  or  detained  in  prison  on  account  of  any  debts  owing 
before  he  became  a  bankrupt,  by  reason  that  judgment  was  obtained  before  such  certificate 
was  allowed,  it  shall  be  lawful  for  any  of  the  judges  of  the  court  wherein  judgment  was 
bo  obtained,  or  for  any  court,  judge  or  justice,  witliin  the  district  in  which  such  bankrupt 
shall  be  detained,  liaving  powers  to  award  or  allow  the  writ  of  habeas  corpus,  on  such 
bankrupt  producing  his  certificate  so  as  aforesaid  allowed,  to  order  any  sheriff  or  gaoler 
who  sliall  have  such  bankrupt  in  custody  to  discharge  such  bankrupt  without  fee  or  charge, 
first  giving  reasonable  notice  to  the  plaintifi^,  or  his  attorney,  of  the  motion  for  such 
disciiarge. 

Sec.  89.  And  be  it  further  enacted,  That  every  person  who  shall  have  bona-fide  given 
credit  to  or  taken  securities,  payable  at  future  days,  from  persons  who  are  or  shall  become 
bankrupts,  not  due  at  the  time  of  such  persons  becoming  bankrupt,  shall  be  admitted  to 
prove  their  debts  and  contracts  as  if  they  were  payable  presently,  and  shall  have  a  dividend 
in  proportion  to  the  other  creditors,  discounting,  where  no  interest  is  payable,  at  the  rate 
of  so  much  per  centum  per  annum,  as  is  equal  to  the  lawful  interest  of  the  State  where 
the  debt  was  payable,  and  the  obligee  of  any  bottomry  or  respondentia  bond,  and  tlie 
assured  in  any  policy  of  insurance,  shall  be  admitted  to  claim,  and  after  the  contingency 
or  loss  to  prove  tlie  debt  thereon,  in  like  manner  as  if  the  same  had  happened  before  issu- 
ing the  commission;  and  the  bankrupt  shall  be  discharged  from  such  securities  as  if  such 
money  had  been  due  and  payable  before  the  time  of  his  or  her  becoming  bankrupt;  and 
such  creditors  may  petition  for  a  commission,  or  join  in  petitioning. 

Sec.  40.  And  be  it  further  enacted,  That  in  case  any  person  committed  by  the  com- 
missioners' warrant  shall  obtain  a  habeas  corpus,  in  order  to  be  discharged  and  there  shall 
appear  any  insufficiency  in  the  form  of  the  warrant,  it  shall  be  lawful  for  the  court  or 
judge  before  whom  such  party  shall  be  brought  by  habeas  corpus,  by  rule  or  warrant,  to 
commit  such  persons  to  the  same  prison,  there  to  remain  until  he  shall  conform  as  afore- 
said, unless  it  shall  be  made  to  appear  that  he  had  fully  answered  all  lawful  questions 
put  to  him  by  the  commissioners;  or  in  case  such  person  was  committed  for  not  signing 
his  examination,  unless  it  shall  appear  tliat  the  party  had  good  reason  for  refusing  to 
sign  tlie  same  or  that  the  commissioners  had  exceeded  their  authority  in  making  such 
commitment;  and  in  case  the  gaoler  to  whom  such  person  shall  be  committed  shall  wilfully 
or  negligently  suffer  such  person  to  escape,  or  go  without  the  doors  or  walls  of  the  prison, 
such  gaoler  shall  for  such  offense,  being  convicted  thereof,  forfeit  a  sum  not  exceeding 
three  thousand  dollars,  for  the  use  of  the  creditors. 

Sec.  41.  And  be  it  further  enacted,  Tliat  the  gaoler  shall,  upon  the  request  of  any 
creditor  having  proved  his  debt  and  showing  a  certificate  thereof  under  the  liands  of  the 
commissioners,  which  the  commissioners  shall  give  without  fee  or  reward,  produce  the 
person  so  committed;  and  in  case  such  gaoler  shall  refuse  to  show  such  person  to  such 
creditor  requesting  the  same,  such  person  shall  be  considered  as  having  escaped,  and  the 
gaoler  or  sheriff  so  refusing  shall  be  liable  as  for  a  wilful  escape. 

Skx".  42.  And  be  it  further  enacted.  That  where  it  %hall  appear  to  the  said  commissioners 
tliat  there  hath  been  mutual  credit  given  by  the  bankrupt  and  any  other  person,  or  mutual 
debts  between  them  at  any  time  before   such   person  became  bankrupt,  the  assignee  or 
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assignees  of  the  estate  shall  state  the  account  hetween  them,  and  one  debt  may  be  set  off 
against  the  other,  and  what  shall  appear  to  be  due  on  either  side  on  the  balance  of  such 
account  after  such  set  off,  and  no  more,  shall  be  claimed  or  paid  on  either  side  respectively. 

Sec.  43.  And  be  it  further  enacted,  That  it  shall  and  may  be  lawful  to  and  for  the 
assignee  or  assignees  of  any  bankrupt's  estate  and  effects,  under  the  direction  of  the 
commissioners,  and  by  and  with  the  consent  of  the  major  part  in  value  of  fe^uch  of  the  said 
bankrupt's  creditors  as  shall  have  duly  proved  their  debts  under  the  commission,  and 
shall  be  present  at  any  meeting  of  the  said  creditors,  to  be  held  in  pursuance  of  due  and 
public  notice  for  that  purpose  given,  to  submit  any  difference  or  dispute  for,  on  account 
of,  or  by  reason  or  means  of,  any  matter,  cause,  or  thing  whatsoever,  relating  to  such  bank- 
rupt, or  to  his  or  her  estate  or  effects,  to  the  final  end  and  determination  of  arbitrators 
to  be  chosen  by  the  said  commissioners,  and  the  major  part  in  value  of  such  creditors  as 
shall  be  present  at  such  meeting  as  aforesaid,  in  such  manner  as  the  said  assignee  or 
assignees,  under  the  direction  and  with  the  consent  aforesaid,  shall  think  fit  and  can  agree; 
and  the  same  shall  be  binding  on  the  several  creditors  of  the  said  bankrupt,  and  the  said 
assignee  or  assignees  are  hereby  indemnified  for  what  they  shall  fairly  do,  according  to  the 
directions  aforesaid. 

Sec.  44.  And  be  it  further  enacted.  That  the  assignees  shall  be,  and  hereby  are,  vested 
with  full  power  to  dispose  of  all  the  bankrupt's  estate,  real  and  personal,  at  public  auction 
or  vendue,  without  being  subject  to  any  tax,  duty,  imposition,  or  restriction,  any  law  to 
the  contrary  notwithstanding. 

Sec.  45.  And  be  it  further  enacted.  That  if  after  any  commission  of  bankruptcy  sued 
forth,  the  bankrupt  happen  to  die  before  the  commissioners  shall  have  distributed  the 
<'ffect8,  or  any  part  thereof,  the  commissioners  shall  nevertheless  proceed  to  execute  the 
commission  as  fully  as  they  might  have  done  if  the  party  were  living. 

Sec.  46.  And  be  it  further  enacted,  That  where  any  commission  of  bankruptcy  shall  be 
delivered  to  the  commissioners  therein  named,  to  be  executed,  it  shall  and  nuLy  be  lawful 
for  them  before  they  take  the  oath  or  affirmation  of  qualification,  to  demand  and  take 
from  the  creditor  or  creditors  prosecuting  such  commission  a  bond  with  one  good  security, 
if  required,  in  the  penalty  of  one  thousand  dollars,  conditioned  for  the  payment  of  the 
costs,  charges  and  expenses  which  shall  arise  and  accrue  upon  the  prosecution  of  the 
said  commission :  Provided  always,  that  the  expenses  so  a^  aforesaid  to  be  secured  and 
paid  by  the  petitioning  creditor  or  creditors  shall  be  repaid  to  him  or  them  by  the  com- 
missioner or  assignees  out  of  the  first  monies  arising  from  the  bankrupt's  estate  or  effects, 
if  so  much  be  received  therefrom. 

Sec.  47.  And  be  it  further  enacted.  That  the  district  judges  in  each  district  respectively 
shall  fix  a  rate  of  allowance  to  be  made  to  the  commissioners  of  bankruptcy,  as  compen- 
sation of  services  to  be  rendered  under  the  commission,  and  it  shall  be  lawful  for  any 
creditor,  by  petition  to  the  district  judge,  to  except  to  any  charge  contained  in  the 
account  of  t^e  commissioners:  and  the  said  judge,  after  hearing  the  commissioners,  may 
in  a  summary  way  decide  upon  the  validity  of  such  exception. 

Sec.  48.  And  be  it  further  enacted.  That  all  penalties  given  by  this  act  for  the  benefit 
of  the  creditors  shall  be  recovered  by  the  assignee  or  assignees  by  action  of  debt,  and  the 
money  so  recovered,  the  charges  of  suit  being  deducted,  shall  be  distributed  towards  pay- 
ment of  the  creditors. 

Sec.  49.  And  be  it  further  enacted,  That  if  any  action  shall  be  brought  against  any 
commissioner,  or  assignee  or  other  person,  having  authority  under  the  commission,  for 
anything  done  and  performed  by  force  of  this  act,  the  defendant  may  plead  the  general 
issue,  and  give  this  act  and  the  special  matter  in  evidence;  and  in  case  of  a  non-suit,  dis- 
continuance, or  verdict  or  judgment  for  him,  he  shall  recover  double  costs. 

Sec.  50.  And  be  it  further  enacted,  That  if  any  estate,  real  or  personal,  shall  descend, 
revert  to,  or  become  vested  in  any  person  after  he  or  she  shall  be  declared  a  bankrupt,  and 
before  he  or  she  shall  obtain  a  certificate  signed  by  the  judge  as  aforesaid,  all  such  estate 
shall,  by  virtue  of  this  act,  be  vested  in  the  said  commissioners,  and  shall  be  by  them 
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Msigned  and  conT<eyed  to  th«  assignee  or  assignees  in  fee  simple  or  otherwise,  in  like 
manner  as  above  direeted,  with  the  estate  of  the  said  bankrupt,  at  the  time  of  the  bank- 
ruptcy, and  the  proceeds  thereof  shall  be  divided  among  the  creditors. 

Sec.  51.  And  be  it  further  enacted,  That  the  said  commissioners  shall,  once  in  every 
year,  carefully  file  in  the  clerk's  office  of  the  district  court  all  the  proceedings  had  in  every 
case  J[>efore  them,  and  which  shall  have  been  finished,  including  the  commissions,  exam- 
inations, dividends,  entries  and  other  determinations  of  the  said  commissioners,  in  which 
office  the  final  certificate  of  the  said  bankrupt  may  also  be  recorded;  all  which  proceedings 
shall  remain  of  record  in  the  said  office,  and  certified  copies  thereof  shall  be  admitted  as 
evidence  in  all  courts,  in  like  manner  as  the  copies  of  the  proceedings  of  the  said  district 
court  are  admitted  in  other  cases. 

Sec.  62.  And  be  it  further  enacted,  That  it  shall  and  may  be  lawful  for  any  creditor 
of  such  bankrupt  to  attend  all  or  any  of  the  examinations  of  said  bankrupt,  and  the  allow- 
ance of  the  final  certificate,  if  he  shall  think  proper,  and  then  and  there  to  propose  inter- 
rogatories to  be  put  by  the  judge  or  commissioners  to  the  said  bankrupt  and  others,  and 
also  to  produce  and  examine  witnesses  and  documents  before  stich  judge  or  commissioners, 
relative  to  the  subject-matter  before  them.  And  in  case  either  the  bankrupt  or  creditor 
shall  think  him  or  herself  aggrieved  by  the  determination  of  the  said  judge  or  commis- 
sioners, relative  to  any  material  fact  in  the  commencement  or  progress  of  the  said  pro- 
ceedings, or  in  the  allowance  of  the  certificate  aforesaid,  it  shall  and  may  be  lawful  for 
either  party  to  petition  the  said  judge,  setting  forth  such  facts  and  the  determination 
thereon,  with  the  complaint  of  the  party,  and  a  prayer  for  trial  by  jury  to  determine  the 
same,  and  the  said  judge  shall,  in  his  discretion,  make  order  thereon,  and  reward  a  venire 
facias  to  the  marshal  of  the  district,  returnable  within  fifteen  days  before  him,  for  the 
trial  of  the  facts  mentioned  in  the  said  petition,  notice  whereof  shall  be  given  to  the 
commissioners  and  creditors  concerned  in  the  same;  at  which  time  the  trial  shall  be  had,, 
unless,  on  good  cause  shown,  the  judge  shall  give  farther  time,  and  judgment  being 
entered  on  the  verdict  of  the  jury  shall  be  final  on  the  said  facts,  and  the  judge  or  com- 
missioners shall  proceed  agreeably  thereto. 

Sec.  68.  And  be  it  further  enacted,  That  the  commissioners  before  the  appointment  of 
assignees,  and  the  assignees  after  such  appointment,  may  from  time  to  time  make  such 
allowance  out  of  the  bankrupt's  estate  until  he  shall  have  obtained  his  final  discharge,. 
as  in  their  opinion  may  be  requisite  for  the  necessary  support  of  the  said  bankrupt  and 
his  family. 

Sec. -64.  And  be  it  further  enacted,  That  it  shall  be  lawful  for  the  major  part  in  value  of 
the  creditors,  before  they  proceed  to  the  choice  of  assignees,  to  direct  in  what  manner,  with 
whom  and  where  the  monies  arising  by  and  to  be  received  from  time  to  time  out  of  the 
bankrupt's  estate  shall  be  lodged,  until  the  same  shall  be  divided  among  the  creditors,  aa 
herein  provided;  to  which  direction  every  such  assignee  and  assignees  shall  conform  aa 
often  as  three  hundred  dollars  shall  be  received. 

Sec.  66.  And  be  it  further  enacted,  That  every  matter  and  thing  by  this  act  required 
to  be  done  by  the  commissioners  of  any  bankrupt  shall  be  valid  to  all  intents  and  purposes, 
if  performed  by  a  majority  of  them. 

Sec.  66.  And  be  it  further  enacted.  That  in  all  cases  where  the  assignee  shall  prosecute 
any  debtor  of  the  bankrupt  for  any  debt,  duty  or  demand,  the  commission,  or  a  certified 
copy  thereof,  and  the  assignment  of  the  commissioners  of  the  bankrupt's  estate,  shall  be 
conclusive  evidence  of  the  issuing  the  commission  and  of  the  person  named  therein  being 
a  trader  and  bankrupt  at  the  time  mentioned  therein. 

Sec.  57.  And  be  it  further  enacted.  That  every  person  obtaining  a  discharge  from  his 
debts,  by  certificate  as  aforesaid,  granted  under  a  commission  of  bankruptcy,  shall  not  on 
any  future  commission  be  entitled  to  any  other  certificate  than  a  discharge  of  his  person 
only ;  unless  the  net  proceeds  of  the  estate  and  effects  of  such  person  so  becoming  bankrupt 
a  second  time  sliall  be  suflicicMit  to  pay  seventy-five  per  cent,  to  his  or  her  creditors  on  the 
amount  of  their  debts  respectively. 
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Sec.  68.  And  be  it  further  enacted,  That  any  creditor  of  a  person  ngainst  whom  a 
commission  of  bankruptcy  shall  have  been  sued  forth,  and  who  shall  lay  his  claim  before 
the  commissioners  appointed  in  pursuance  of  this  act,  may  at  the  same  time  declare  his 
unwilliiigneBa  to  submit  the  same  to  the  judgment  of  the  said  commissioners,  and  his  wish 
that  a  jury  may  be  impanelled  to  decide  thereon:  And  in  like  manner  the  assignee  or 
assignees  of  such  bankrupt  may  object  to  the  consideration  of  any  particular  claim  by  the 
commissioners,  and  require  that  the  same  should  be  referred  to  a  jury.  In  either  case  such 
objection  and  request  shall  be  entered  on  the  books  of  the  commissioners,  and  thereupon 
an  issue  shall  be  made  up  between  the.  parties,  and  a  jury  shall  be  impanelled,  as  in  other 
cases,  to  try  the  same  in  the  oireuit  oourt  for  the  district  in  which  such  bankrupt  has 
usually  resided.  The  verdict  of  such  jury  shall  be  subject  to  the  control  of  the  court,  aa 
in  suits  originally  instituted  in  the  said  court,  and  when  rendered,  if  not  set  aside  by  the 
said  court,  shall  be  certified  to  the  commissioners,  and  shall  ascertain  the  amount  of  any 
such  claim,  and  such  creditor  or  creditors  shall  be  considered  in  all  respects  as  having 
proved  their  debts  under  the  commission. 

Sec.  59.  And  be  it  further  enacted,  That  the  lands  and  effects  of  any  person  becoming 
bankrupt  may  be  sold  on  such  credit,  and  on  such  security,  as  a  major  part  in  value  of 
the  creditors  may  direct:  Provided,  nothing  herein  contained*  shall  be  allowed  so  to 
operate  as  to  retard  the  granting  the  bankrupt's  certificate. 

Sec.  60.  And  be  it  further  enacted.  That  if  any  person  becoming  bankrupt  shall  be  in 
prison,  it  shall  be  lawful  for  any  creditor  or  creditors,  at  whose  suit  he  or  she  shall 
be  in  execution,  to  discharge  him  or  her  from  custody,  or  if  such  creditor  or  creditors 
shall  refuse  to  do  so,  the  prisoner  may  petition  the  commissioners  to  liberate  him  or  her, 
and  thereupon,  if  in  the  opinion  of  the  commissioners  the  conduct  of  such  bankrupt  shall 
have  been  fair,  so  as-  to  entitle  him  or  her  in  their  opinion  to  a  certificate,  when  by  law 
such  certificate  might  be  given,  it  shall  be  lawful  for  them  to  direct  the  discharge  of 
such  prisoner,  and  to  enter  the  same  in  their  books,  which  being  notified  to  the  keeper 
of  the  gaol  in  which  such  prisoner  may  be  confined  shall  be  a  sufficient  authority  for  hia 
or  her  discharge:  Provided,  that  in  either  case,  such  discharge  shall  be  no  bar  to  another 
execution,  if  a  certificate  shall  be  refused  to  such  bankrupt:  And  provided  also,  that  it 
shall  be  no  bar  to  a  subsequent  imprisonment  of  such  bankrupt  by  order  of  the  commis- 
sioners, in  conformity  with  the  provisions  of  this  act. 

Sec.  61.  And  be  it  further  enacted,  That  this  act  shall  not  repeal  or  annul,  or  be  con- 
strued to  repeal  or  annul,  the  laws  of  any  State  now  in  force,  or  which  may  be  hereafter 
enacted,  for  the  relief  of  insolvent  debtors,  except  so  far  as  the  same  may  respect  persons 
who  are  or  may  be  clearly  within  the  purview  of  this  act,  and  whose  debts  shall  amount 
in  the  cases  specified  in  the  second  section  thereof  to  the  sums  herein  mentioned.  And  if 
any  person  within  the  purview  of  this  act  shall  be  imprisoned  for  the  space  of  three 
months,  for  any  debt  or  upon  any  contract,  unless  the  creditors  of  such  prisoner  shall 
proceed  to  prosecute  a  commission  of  bankruptcy  against  him  or  her,  agreeably  to  the 
provisions  of  this  act,  such  debtor  may  and  shall  be  entitled  to  relief,  under  any  such 
laws  for  the  relief  of  insolvent  debtors,  this  act  notwithstanding; 

Sec.  62.  And  be  it  further  enacted,  That  nothing  contained  in  this  law  shall  in  any 
manner  affect  the  right  of  preference  to  prior  satisfaction  of  debts  due  to  the  United  States 
as  secured  or  provided  by  any  law  heretofore  passed,  nor  shall  be  construed  to  lessen  or 
impair  any  right  to,  or  security  for,  money  due  to  the  United  States  or  to  any  of  them. 

Sec.  63.  And  be  it  further  enacted.  That  nothing  contained  in  this  act  shall  be  taken 
or  construed  to  invalidate  or  impair  any  lien  existing  at  the  date  of  this  act  upon  the 
lands  or  chattels  of  any  person  who  may  have  become  a  bankrupt. 

• 

Sec,  64.  And  be  it  further  enacted,  That  this  act  shall  continue  in  force  during  the 
term  of  five  years,  and  from  thence  to  the  end  of  the  next  session  of  congress  thereafter, 
and  no  longer:  Provided,  that  the  expiration*  of  this  act  shall  not  prevent  the  complete 
execution  of  any  commission  which  may  have  been  previously  thereto  issued. 
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An  Act  to  provide  for  the  more  convenient  organization  of  the  Courts  of  the  United  Statee, 

(February  13,   1801.) 

Sec.  12.  The  said  circuit  courts  respectively  shall  have  cognizance,  concurrently  with 
the  district  courts,  of  all  cases  which  shall  arise,  within  their  respective  circuits,  under 
the  act  to  establish  an  uniform  system  of  bankruptcy  throughout  the  United  States; 
and  each  circuit  judge,  within  his  respective  circuit,  shall  and  may  perform,  all  and 
singular,  the  dutielft  enjoined  by  the  said  act  upon  a  judge  of  a  district  court:  and  the 
proceedings  under  a  commission  of  bankruptcy  which  shall  issue  from  a  circuit  judge  shall, 
in  all  respects,  be  conformable  to  the  proceedings  under  a  commission  of  bankruptcy 
which  shall  issue  from  a  district  judge,  mutatis  mutandis. 

An  Act  to  a/mend  the  judicial  system  of  the  United  States, 

(April  29,  1802.) 

Sec.  11.  In  all  cases  in  which  proceedings  shall,  on  the  said  first  day  of  July  next, 
be  pending  under  a  commission  of  bankruptcy  issued  in  pursuance  of  the  aforesaid  act, 
entitled  "An  act  to  provide  for  the  more  convenient  organization  of  the  courts  of  the 
United  States,"  the  cognizance  of  the  same  shall  be,  and  hereby  is,  transferred  to,  and 
vested  in.  the  district  judge  of  the  district  within  which  such  commission  shall  have 
issued,  who  is  hereby  empowered  to  proceed  therein  in  the  same  manner  and  to  the  same 
effect  as  if  such  commission  of  bankruptcy  had  been  issued  by  his  order. 
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petitions  in  bankruptcy,  when  allowed 414 

purposes  for  which   made 415 

within  reasonable  time 416 

defective  verification   416 

application,   how  made 418 

effect,   when  granted 418 

proofs  of  claims ;  allowance   719 

after  expiration  of  year 719 

informal  presentation ;   defects  cured 719 

Ancillary  Jnrisdiotion. 

exercise  by  bankruptcy  court 498 

effect  of  amendment  of  1010 27.     499 

includes  power  to  determine  adverse  claims 27 

AnoiUarj  Prooeedinss. 

jurisdiction  of  bankruptcy  courts,  amendment  of  1910 26 

'  receivers,   appointment    ^ 28 

suits  for  recovery  of  property 28 

testimony  of  witnesses 28 

Antecedent  Debts. 

payment,  within  four  months'  period,  preference 803 

Appeals. 

cases  in  which  brought,  Bankr.  Act,  §  25a 517 

time  of  taking,  Bankr.  Act,  $  25a 517 

trustees  not  required  to  give  bond,  Bankr.  Act,  §  25c 517 

jurisdiction  of  Supreme  Court,  Bankr.  Act,  §  24a 507 

circuit  courts  of  appeals,  Bankr.  Act,  §  24a 507 

supreme  courts  of  territories,  Bankr.  Act,  §  24a 507 

from  court  of  bankruptcy  to  circuit  court  of  appeals;    rules  in  equity,  Gen. 

Ord.   XXXVl    . .  .  /. 1086 

to  Supreme  Court,  taken  within  thirty  days.  Gen.  Ord.  XXXVI 1087 

findings  of  facts  and  conclusions  of  law.  Gen.  Ord.  XXXVI 1087 

record ;  what  to  contain,  Gen.  Ord.  XXXVI 1087 

forms ;  citation,  Supp.  Forms.  No.  150 1262 

petition  for  appeal  to  Supreme  Court,  Supp.  Forms,  No.  151 1263 

order  allowing  appeal,  Supp.  Forms,  No.  152 1264 

circuit   court   of   appeals 521 

distinction  between,  and  petitions  to  revise 521 

revision  not  permitted,  in  case  remedy  is  appeal 524 

appeal,  treated  as  petition  to  revise 526 

in  bamkruptcy  proceedings % 535 

as  in  equity  cases 535 

judgments   only    appealable 535 

adjudication,  granting  or  refusing 536 

order  of  dismissal  a  judgment 536 

effect  of  jury  trial 536 

discharge,  granting  or  denying 537 

order  dismissing  petition  to  review 538 
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claim,  order  allowing  or  rejecting 539 

limited  to  money  demand i 539 

amount  in  controversy 640 

validity  of  lien  on  property 541 

time  of  taking  542 

extension  by  order  for  reargument 642 

when  commences  to  run   642 

parties  j  notices  643 

trustee  to  bring,  when  all  creditors  interested 643 

practice;   petition   643a 

assignment  of  errors;  defects ; 643a 

bond  of  appellaat  643b 

citation ;   servf^e   544 

perfecting  appeal,  by  filing  bond  and  issue  of  citation 544 

record;  evidence  and  findings 545 

certifying    portions    545 

incompetent  evidence    included 545 

incomplete ;  dismissal  of  appeal 54Q 

books  and  papers  which  may  not  be  transcribed 547 

review  of  discretionary  rulings 547 

findings  of  fact  not  disturbed 547 

composition,  from  confirmation  or  rejection 302 

controversies  arising  in  bankruptcy  proceedings 509 

what  constitute  509 

distinction  between,  and  proceedings  in  bankruptcy 510 

jurisdiction  as  in  other  cases 511 

appeals  to  Supreme  Court 512 

procedure  outlined   520 

section  25a ;  scope  and  meaning 519 

Supreme  Court,  controversies  arising  in  bankruptcy 513 

from  district  court  as  court  of  bankruptcy 513 

State  courts;  cases  in  which  brought 513,  514 

from  circuit  courts  of  appeal 548 

jurisdiction ;   amount  in  controversy 548 

federal  question   involved 548 

judgments  in  certain  cases 548 

practice ;   regulated  by  rules 549 

certificates ;   when   issued    550 

unit  of  certiorari 551 

under  Act  of  1867 508 

section  24  of  present  act;  scope  and  meaning  of  section 508 

Appellate  Courts. 

definition,  Bankr.  Act,  §  1 1 

Appellate  Jurisdiction. 

Supreme   Court,  circuit  courts  of  appeals,  and  supreme  courts  of  territories, 

Bankr.  Act,  §  24a 507 

exercise  of,  in  certain  cases,  Bankr.  Act,  §  25a 517 

controversies  arising  in  bankruptcy  proceedings 509 

distinction  between,  and  proceedings  in  bankruptcy 510 

appeals   to   Supreme   Court 512 

under   Act   of    1867 508 

section  24  of  the  present  law 50& 

exercise.      See    Appeals;    Circuit    Court    of    Appeals;    Revisory    Jurisdiction; 
Supreme  Court, 

Appearances. 

involuntary  proceedings,  bankrupt  or  creditor 423 

voluntary,  by  bankrupt,  effect 424 

made   within    five   days 424 

in  person  or  by  attorney 425 


1428  Gkneiml  Index. 


Appraisal.  page 

property  belonging  to  estates,  Bahkr.  Act,  §  70b 987 

appointment  of  appraisers,  Bankr.  Act,  §  70b» 987 

form,  appointment,  oath  and  report  of  appraisers,  Off.  Form,  No.  13 111b 

arbitrators ;   appointment   553 

number   and  qualifications 1030 

practice 1030 

Arbitration  of  ControTorsies. 

trustee  may  submit,  Bankr.  Act,  S  36a 552 

appointment  of  arbitrators,  Bankr.  Act,  {  26b 552 

findings  of  arbitrators,  Bankr.  Act,  S  26c 552 

trustee's  application ;  contents,  Gen.  Ord.  XXXIII 1083 

arbitrators;  appointment 55? 

findings,  effect  of-  verdict 553 

submission  to  arbitration ;  order  of  court  ', 553 

trustee  to  apply  553 

notice  to  creditors 553 


protection  of  bankrupt  from,  Bankr.  Act,  S  ^ 252 

Aaaeta. 

partnership,  firm  and  individual,  what  are 170 

marshalling  to  prevent  preferences 165 

for  payment  of  firm  debts   166 

dibtribution  among  firm  and  individual  creditors 167-169 

trustees,  collection   653 

failure  to  use  due  diligence 654 

Aiiisned  Claimi. 

proof ;  ownership  of  claims 716 

prior  to  proof,  and  after  adjudication 716 

date  and  facts  of  transfer 717 

effect  on  priorities 717 

Aaiisnatent. 

claim  of  exemption,  not  permitted  195 

Aiiisiuneat  for  Benefit  of  Creditors. 

act  of  bankruptcy,  Bankr.  Act,  §  3a  ( 4 )    : 70 

time  of  commission;  petition  within  four  months,  Bankr.  Act,  §  3b 70 

within  four  months,  void,  Bankr.  Act,  |  67e 927 

act  of  bankruptcy ;   requirements 97 

what  constitutes   98 

insolvencv   not  essential    99 

allowances  to  assignees  for  expenses  838 

sums  paid  to  creditors   838 

services  in  preservation  of  estate   838,  847 

assignee  not  adverse  claimant 479 

plenary  suit  to  recover  property ;  jurisdiction 479 

creditors  assenting,  estopped  from  filing  involuntary  petition 774 

fees  and  expenses  of  assignees ;  priorities 913 

provability  of  claim  of  assignee   857 

State  courts :  adjudication  terminates  jurisdiction  504 

stay  of  proceedings  in  State  courts  272 

trustee  acquires  title  to  property  assigned 1002 

voidable,  if  within  four  months'  period  960 
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bond,  discharge  of  debt,  effect  on  sureties  377 

costs  in  suits ;   provaibility 873 

posst'hsion  under,  person  of  officer  bailee  of  trustee 480 

void,  if  obtained  within  four  months,  Bankr.  Act,  §  67f 928 

within  four  months*  period,  annulled  967b 

exempt  property,  not  affected   968 

continued  for  preservation  of  estate  970 

Attoniey-Oeneral. 

statistical  tables ;  presentation  to  Congress,  Bankr.  Act,  §  53 689 

Attomey,  lietter  of.  _ 

proof  or  acknowledgment.  Gen.  Ord.  XXI 1071 

Attoraeya. 

fees,  priority  of  payment,  Bankr.  Act,  §  64b  ( 3 )    882 

preferences,  recovery  by  trustee,  Bankr.  Act,  §  60d 785 

allowances,  notice  to  creditors 759 

compensation ;  allowance  by  court  840 

when  to  be  granted 841 

■eryices  for  claimants  842 

petitioning  creditors;   matter  of  right. . . .' , 843 

amount  allowed   843 

reasonable  allowance    843 

payment  out  of  general  fund 844 

bankrupts  in  involuntary  proceedings  844b 

in  voluntary  proceedings   844b 

receivers,  appointed  in  bankruptcy  844 

appointed  by  State  court   844a 

trustee;  fees  an  expense  of  administration   840 

allowance;    amount    846 

for  preservation  of  estate   847 

assignee,  prior  to  bankruptcy 847 

priority  of  payment;  allowance 899 

services  necessarily  rendered   899 

petitioning  creditors ;  amount 900 

bankrupt ;  in  composition  900 

resisting  adjudication 900 

receiver  of  corporation  appointed  in  State  court 901 

composition,  allowances 300 

conduct  of  proceedings  by.  Gen.  Ord.  IV 1054 

name  and  place  of  business  to  be  entered.  Gen.  Ord.  IV 1054 

employment;  necessity  to  be  shown 839 

for  trustee ;  how  chosen   1 840 

lien  on  client's  papers ;  validity 951 

preferences;  payments  by  bankrupt 833e 

in  contemplation  of  bankruptcy   833e 

recovery  of  payments;  practice  833f 


iO 
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Auctioneers. 

services ;    payment    837 

Auxiliary  Remedies. 

determination  of  ownership  of  property  in  custody  of  court 499 

stavs  and  orders  to  show  cause  499 

Bankrupt. 

death  or  insanity,  proceedings  not  to  abate,  Bankr.  Act,  §  8  248 

definition,  Bankr.  Act,  §   1    I 

detention,  onier  issued,  Banki .  Act,  §  9b 252 

duty  of  marshal,  Bankr.  Act,  §  9b   252 

custody  pending  examination.  Bankr.  Act,  §  9b 252 
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discharge,  application  for,  when  made,  Bankr.  Act,  §  14a 308 

debts  not  affected,  Bankr.  Act,  |  17  380 

liability  of  co-debtors  not  affected,  Bankr.  Act,  §  16 374 

revocation  for  fraud,  Bankr.  Act,  §  15 366 

dividends;  balance  remaining,  payment  to,  Baokr.  Act,  f  66b 925 

duties  enumerated,  Bankr.  Act,  §  7  224 

attend  first  meeting  of  creditors,  Bankr.  Act,  §7(1) 224 

comply  with  lawful  orders,  Bankr.  Act,  |  7  (2 ) 224 

proofs  of  claims,  examination,  Bankr.  Act,  §  7  (3)    2Zi 

information  as  to  false  claims,  Bankr.  Act,  §  7  (7) 224 

papers,  execution  and  delivery,  Bankr.  Act,  $  7  (4) 224 

tranfers  of  property,  execution,  Bankr.  Act,  f  7   (5) 224 

trustee,  to  inform  as  to  evasions  of  act,  Bankr.  Act,  §7  (6) 224 

schedules  of  property  and  creditors,  preparation,  Bankr.  Act,  §  7  ( 8 ) 224 

examination  as  to  business,  etc.,  Bankr.  Act,  S  7   (9) 224 

extradition  from  one  district  to  another,  Bankr.  Act,  f  10 258 

involuntary,  persons  against  whom  proceedings  may  be  brought,  Bankr.  Aet,  $  4  118 

corporations  may  be  proceeded  against,  Bankr.  Act,  $  4 US 

exceptions  as  to  wage  earners  and  farmers,  Bankr.  Act,  f  4 118 

service  upon,  Bankr.  Act,  §  18*a 406 

appearance  and  pleading,  Bankr.  Act,  i  18b 406 

offenses ;  punishment,  Bankr.  ^ Act,  |  89b 558 

protection  from  arrest,  Bankr.  Act,  f  9a 252 

seizure  of  property  by  marshal,  Bankr.  Act,  S  W 982 

release  upon  execution  of  bond,  Bankr.  Act,  f  69 982 

.  suits  by  and  against,  Bankr.  Act,  §  11 260 

stay  of  suits  against,  Bankr.  Act,  |  1  la 260 

appearance  by  trustee,  Bankr.  Act,  i  lib 260 

trustee  may  prosecute  suits  brought  by,  Bankr.  Act,  §  lie 260 

voluntary,  persons  entitled  to  benefits,  Bankr.  Act,  §  4 118 

imprisoned ;  produced  on  habeas  corpus,  Gen.  Ord.  XXX 1081 

discharge,  if  for  provable  debt,  Gen.  Ord.  XXX 1081 

denial  of  bankruptcy.  Off.  Form,  No.  6 11 12 

protection,  petition  for  order,  Supp.  Forms,  No.  87 1198 

order,  Supp.  Forms,  No.  88   1197 

alien,  adjudication    35 

attorneys,  allowances  in  composition  300 

claims,  examination   229 

information  as  to  false 229 

compositions,  offer 289 

See  Compositions. 

death  or  insanity,  proceedings  not  to  abate   249 

one  or  more  partners 249 

effect  on  right  of  discharge 2.50 

detention,  purpose  of  provision   256 

application  for,  when  made 257 

dischatrgC;    application    for 316 

personal  representative  in  case  of  death  or  insanity. ,..,  317 

time   of   making ..••«. 317 

failure  to  make,  effect ••.•••.••  819 

petition  for,  allegations  319b 

where  filed 320 

amendments,  when  allowed 320 

grounds  of  withholding   334 

concealment  of  property 33.5 

false  oath  in  proceeding  342 

books,  failure  to  keep,  destruction  or  concealment 344 1 

false  statement  of  credit 351 ! 

fraudulent  transfer   356 

previous  discharge  within  six  years  358 

refusal  to  obey  lawful  orders  or  answer  questions 359 


I. 
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revocation ;    jurisdiction   exclusive 368 

meaning   of   section 368 

fraud  only  ground , 370 

knowledge    of    fraud 371 

practice ;   applicntion    372 

debts  not  affected ;   taxes 390 

liabilities  for  certain  acts 390 

false  pretenses  or  representations 392 

wilful  and  malicious  injuries 394 

alimony  due  or  to  become  due 397 

debts  n(9t  soheduled  400 

fiduciary  debts 402 

domicile,  residence  or  place  of  business 30 

domicile  distinguished  from  residence  * 31 

residence,  what  constitutes  32 

place  of  business,  determination   33 

corporations 34 

preceding  six  months   34b 

evasion  of  act,  notification  of  trustee 230 

examination,  duty  to  submit  to   239 

at  first  meeting  of  creditors 230 

at  such  other  times  as  court  may  order 231) 

production  of  bankrupt  for 240 

application  for  order;   when  granted   240 

oonduct ;  procedure 241 

employment  of  stenographer 24 1 

counsel  for  bankrupt 242 

minutes,  record  of 242 

objections  and  rulings  to  be  entered 242 

subject-matter ;   conduct  of  business   243 

property  of  bankrupt   243 

unsatisfactory  answers ;   contempt   243 

criminating  questions ;   immunity   244 

use  of  schedules  if  incriminating 244 

refusal  to  answer,  because  of  incrimination    24.") 

discharge  withheld,  for  refusal  to  answer  material  question 247 

exemptions,  prescribed  by   State  laws    171) 

right  to ;  domicile 190 

claim,  assertion  of ;   practice    191 

waiver,   how   made    ; 192 

parties  entitled  to  194 

eflfeot  of  fraud 199 

acquisition  of  property  to  secure 204 

selection  out   of  encumbered   property 205 

kinds  of  property   206 

See  "Exemptions, 

extradition,  when  to  be  granted   , 258 

practice;   release  or  order  for  removal 259 

involuntary,  debts  to  be  owed ;  amount 127 

wage-earners,  exception 127 

who  are 127 

subsequent  change  of  occupation   128 

farming  or  tillage  of  soil,  persons  engaged  in 129 

chief   occupation :    eai  tie  buyer    129 

dairying  and  cattle  raising   130 

lease  of  farm    130a 

change  of  occupation 1301'. 

meetings  of  creditors,  attendance 226 

order   compelling   attendance    220 

pres.-nce  at  tirst  meeting   226 

distance  of  over  150  miles 227 
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obedience  of  lawful  orders,  enforcement 227 

order  directing  property  to  lie  turned  over 228 

offenses ;   commission  generally 564 

false  oath  in  proceeding ;   indictment 562 

comprehends  false  swearing  567 

evidence 56S 

concealment  of  property ;    indictment 562 

knowingly   and   fraudulently 565 

what  constitutes   565 

trustee  must  be  appointed 566 

conspiracy  to  conceal ;   indictment 563 

papers,  execution  and  delivery 229 

transfer  of  property,  execution    221) 

to  pass  title  to  trustee » 230 

property  acquired  after  petition  belongs  to 995 

protection  from  arrest,  when  right  begins 254 

right  ends  with   dischairge 254 

dependent  upon  debts  released  by  discharge 255 

application  for  order 255 

court  or  referee  to  grant 255,  256 

schedules,  preparation  and  filing • 231 

time  when  filed ►.►••.  232 

by  whom  prepared  and  filed 232 

failure  to  prepare  or  file 232 

duty  of  referee 232 

examination  of  bankrupt 232 

punishment 233 

use  as  evidence ;   immunity 233 

form  affid  contents 233 

creditors   and   liabilities 234 

accuracy  of  statements 234 

abbreviated  addresses  not  permitted 235 

assets ;   omission  of  property 236 

claim  of  exemptions 236 

articles  to  be  described 237 

verification 238 

suits  against,  stay.    See  Stay  of  Suits,  ^ 

title  vests  in  trustee,  as  of  date  of  commencement  of  proceedings 992 

between  petition  filed  and  adjudication 993 

and  appointment  of  trustee 993 

relates  back  to  date  of  adjudication 993 

See  Estates;  Property  of  Bankrupt;  Trustee, 

trustee ;  undue  activity  to  secure  appointment 641 

voluntary,  persons  who  may  become 121 

debts  must   be   owed 122 

corporations  may  become 122 

board  of  directors  may  file  petition 123 

infants,    proceedings    hy 124 

lunatics,  disability    125 

married  women,  right  to  become 126 

alliens  having  property  in  country 126 

Indians   mav  become 126 

estates  of  decedents ". 126 


Bankruptcy. 

proceedings  not  to  abate  because  of  death  or  insanitv  of  bamkrupt,  Bankr.  Act, 

§  8    \ 24^ 

corporations,  effect,  discharge 135 

liability  of  oflicers.  directors  aind  stockholders 135 

cases  prior  to  .amendment  of  1910 136 

date  of;  time  of,  definition,  Bankr.  Act,  §  "1 1 

partnersliip,  provisions  respecting,  Bankr.  Act,  §  5 143 

See  Pa r t ncrs :  l*n rin rrsh  ip. 
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persons  entitled  to  privileges 119 

history  and  comparative  legislation 119 

amendatory  act  of  1903 , 120 

act  of  1910 120 

proceedings  commenced  by  filing  petition , 413 

Baakrnptoy  Aot« 

construction   and   interpretation 3 

act  is  remedial .     4 

purposes  of  act  4 

enforcement  by  necessary  orders,  etc 64 

Baakniptcy  Coiirta. 

appeals  to  circuit  court  of  appeails,  equity  rules  govern.  Gen.  Ord.  XXXVI 1086 

to  Supreme  Court,  within  thirty  days.  Gen.  Ord.  XXXVI 1086 

creation,  and  jurisdiction  prescribed,  Bankr.  Act,  §  2 17 

definition,  Bankr.  Act,  §  1 ' 1 

depositories,  designation,  Bankr.  Act,  §  61 : .  834 

bonds  to  be  required,  Bankr.  Act,  §61 834 

discharge,  filing  application  for,  Bankr.  Act,  f  14a 308 

objections ;  hearing,  Bankr.  Act,  §  14b ■ 308 

grounds  for  withholding,  Bankr.  Act,  §  14b 308 

jurisdiction  specified,  Bankr.  Act,  §  2 17 

meetings  of  creditors,  called  on  request  of  creditors,  Bankr.  Act,  |  55e 691 

newspapers;  designation  for  publication  of  notices,  Bankr.  Act,  §  28 556 

partnership  adjudications,  jurisdiction,  Bankr.  Act,  §  5c 143 

proceedings  in  equity,  equity  rules  govern.  Gen.  Ord.  XXXVII 1088 

referee ;  appointment,  Bankr.  Act,  §  34 582 

designation  of  districts^  Bankr.  Act,  §  34 58JJ 

number  appointed,  Bankr.  Act,  §  37 587 

transfer  of  cases;  petitions  filed  in  different  courts,  Bankr.  Act,  §  32 577 

additional  parties,  power  to  bring  in 56 

adjudication,  limitation  of  residence  of  bankrupt 30 

alien   bankrupts    35 

removal  from  one  district  to  another  35 

effect,  as  to  property  of  bankrupt 35 

ancillary  proceedings,  amendment  of  1910  ... 26 

prior  to  amendment  of  1910  27 

jurisdiction  possessed  and  exercised 27 

receivers,  appointment 28 

suits  for  recovery  of  property 28 

testimony  of  witnesses '. 28 

closing  estates,  jurisdiction 61 

when  and  how  estate  closed 61 

collection  and  distribution  of  estates, .  jurisdiction   56 

orders  directing  delivery  of  assets 58 

disclosure  of  concealed  assets 59 

consent  to  reorganization  of  corporation 59 

commission  of  offenses ;  jurisdiction    56 1 

composition,  jurisdiction 64 

contempts ;   jurisdiction  to  punish  for 47 

imprisonment  for  debt ;  constitutionality 4S 

instances   5?. 

proceedings,  when  will  lie 49 

possibility  of  performance 40 

ability  to  produce  property ' 50 

failure  to  explain 51 

practice,  provisions  controlling 54 

continuance  of  going  business,  jurisdiction 44 

controversies,  jurisdiction  as  to  settlement • , .  I 60 
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costs,  taxation ;    jurisdiction 68 

discharge,  jurisdiction  315 

residence  within  district  where  proceedings  are  pending 315 

law  governing  proceedings * 316 

district  courts  constitute 21 

equity,   court  of,   proceedings 21 

plenary  suit  in,  jurisdiction , 22 

enforcement  of  act  by  necessary  orders,  jurisdiction 64 

injunctions,  other  than  against  suits 65. 

to  restrain  sales / 66 

practice   67 

exemptions,  jurisdiction    184 

administration  of  exempt  property 185 

first  acquiring  jurisdiction i 28 

jurisdiction,  court  first  acquiring 28 

expedition  in  exercise 29 

scope  and  effect,  law  conferring 469 

comparative  legislation;  former  laws 469 

effect  of  decisions 469 

under   former   acts . . . .  .^ 473 

•prior  to  amendment  of  1903 474 

purpose  of  amendments  of  1903  and  1910 475 

plenary  suits  against  adverse  claimants 476 

adverse  claimants,  determination 476 

who  are ;  rules  determining 477 

consent  of  adverse  claimants,  when  required 482 

voluntary  surrender  equivalent 484 

method  of  showing 484 

suits  for  recovery  of  property 486 

fraudulently  or  preferentially  transferred 486 

trustees  alone  may  bring 487 

property  which  may  be  recovered 487,  488 

summary,  when  exercised 489 

effect  of  amendment  of  1903 490 

possession,   dependent   upon 490 

unauthorized  surrender   491 

property  in,  when 492 

of  bankrupt  beqpmes  that  of  court 493 

actual   not  required 494 

constructive  suflicient    496 

'  liens  on  property  in   495 

exercise ;    summary   process 496 

ancillary,  exercise  *. 498 

inherent  in,  as  court  of  equity   498 

effect  of  amendment  of  1910 499 

auxiliary  remedies,  stays  and  orders  (o  show  cause 499 

deteimi nation  of  ownership  of  property  in  custody  of  .court 499 

newspapers ;   designation,  how  made 557 

open   at   all    times , 25 

partnership,  jurisdiction  where  partners  domiciled  in  different  districts 161 

preference ;    recovery ;    jurisdiction 825 

receiver,  jurisdiction  to  appoint 36 

See  Receivers. 

referee ;  appointment  5S2 

limits  of  district 5S,1 

removal  from  office 583 

term  of  office 5S3 

reopening  estates,   jurisdiction 62 

grounds ;   application    02 

suits  by  tru&tee,  recovery  of  property,  jurisdiction.  Bankr.  Act,  §  23b 467 

consent  of  proposcfl  defiMulant,  Bankr.  Act,  §  2l^b 467 
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transfer,  where  petitions  filed  in  diffeitent  coints. . ; 578 

parties  in  interest,  convenience  of 578 

practice ;    illustrative   cases 579 

trustee ;  appointment  on  failure  of  creditors &38 

approval  or  disapproval  of  appointment 639 

grounds  of  disapproval   « 640 

violation  of  act :  jurisdiction  to  punish 47 

lawful  orders,  punishment 47 

Sanlurnptcy  Crimes. 

See  Offences,  «  .  .i  »     " 


deposit  of  money ;  when  a  preference .• '. . .  8W 

deposits  received  while  insolvent ,  * 948 

misappropriation , .  , 948 

depositories ;  designation*  Bankr.  Act,  §  61 834 

bunds  to  Ik;  required,  Bankr.  Act,  §  61 834 

disbursement  of  moneys 83.") 

liens  on  deposits  or  dividends  due  stock liolders. .  ^ 930 

not  subject  to  bankruptcy ". 134 

offsets ;  deposits  against  notes ' ' **.  •?<? 

against  overdrafts , 976 

liability  of  depositor  as  indorser 978 

••       • «  .  .  • 
Bettias  And  Oamims* 

debts  based  on,  provability ;...,, 867 

bucket  shop  transactions 868 

BiUa  and  Notes. 

dohi>i  evidenced  by,  provability -^  'Ifiifl 

See  Provable  Debts;  Commercial  Paper,  .  . 


Bomds. 

petitioning  creditors,  on  application  to  take  possession  of  proportv,  Bankr.  Act, 

§  3e r s  '-rr 

conditioned  for  payment  of  costs,  Bankr.  Act;  §  3e 71 

seizure  of  bankrupt's  property,  Bankr.  Act,  S  69 982 

release  upon  execution  by  bankrupt,  Bankr.  Act,  §  69 '....■*.  '  9^2' 

petitioning  creditors;  purpose  and  effect. 116 

liability  for  costs  and  expenses 117. 

remedies  against  aurelies .' '  117^ 

sureties ;  liability  not  affected  by  discharge  of  principal 376 

appeal  bonds  376.  379 

attachment  bonds    377 

replevin  and  jail  bonds ,. .  ,  379 

Bomds,  Official. 

filed  in  office  of  clerk,  Bankr.  Act,  §  50h 678 

reftroo ;  amount,  sureties  and  conditions,  Bankr.  Act,  §  50a 677 

filed  with  clerk  of  court,  Bankr.  Act,  §  jOh 678 

suits  upon,  for  use  of  person  injured,  Bankr.  Act,  5  50h 67S 

brought  within  two  years,  Bankr.  Act,  §  501 678 

vacancy,  for  failure  to  give,  Bankr.  Act,  §  50k 678 

sureties;   evidence  of  value  of  property,  Bankr.  Act,  §   50d 677 

two  upon  each  bond,  Bankr.  Act,  S  50o 677 

value  of  property,  amount,  Bankr.  Act,  S  50f 677 

corporations  may  become,  Bankr.  Act,  §  30g 677 

trustee :   sureties  and  condition,  Bankr.  Act.  S   TjOb 677 

amount :  creditors  to  fix,  Bankr.  Act.  §  50c 677 

liability  for  penalties  or  forfeitures,  Bankr.  Act,  §  50i 678 
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filed  with  clerk  of  court,  Bankr.  Act>  i  50h 6T< 

joint  bonds  of  joint  trustees,  Bankr.  Act,  I  50j 6?s 

suits  upon,  Bankr.  Act,  S  50h 6T> 

brought  within  two  years,  Bankr.  Act,  ft  50j ST** 

referee ;  form  and  requirements 67*^ 

suretieii ;   form  of   67'» 

corporations  usually  act  as 67'.i 

trugtee ;    failure    to  give 679.  6"^'* 

creditors  fix  amount 67L» 

Biioks  and  Papers. 

production  on  examination  of  witnesses -iS'i 

Books,  Failure  to  Keep. 

discharge,  ground  of  objection 344 

essential    elements    34", 

failure    alone   insufficient 34*^ 

presumption  arising  from 347 

character  of  business  controls 34> 

improperly  kept ;   presumption 34"^ 

Bvoaoh  of  Promise  to  Marrj. 

discharge  of  liability 35^^ 


petition  for  instruction  as  to  disposition,  Supp.  Forms,  No.  182 129  4 

order  on,  form,  Supp.  Forms,  No.  183 129  * 

trustee  may  not  accept 1027 

See  Estates;  Trustee. 

B«]k  Sales. 

evidence    of    fraud 95^< 

preference ;  evidence  of 822 

C. 
CaToat. 

ii ling  petition  in  bankruptcy 41 :» 

Cortifled  Copies. 

as  evidence,  Bankr.  Act,  S  21d 44^ 

Certiorari,  Writs  of. 

isbued  by  Supreme  Courts,  Bankr.  Act,  |  25d 517 

from  Supreme  Court ;  to  circuit  court  of  appeals 551 

application  by  petition 551 

Chattel  If  ortsage. 

invalid,  if  ineflfectual  against  creditors 951« 

recording  or  filing ;  void  for  want , "...  935 

object 9:{:» 

effect  of  failure ;   New  York  rule 9;^t> 

within  reasonable  time 9:^6 

trustee ;  right  to  attack  for  failure 936 

possession  of  bankrupt o:H 

agreement  to  withhold 939 

within  four  months'  period 939a 

Talid ;  mortgagor  in  possession 948 

Circuit  Courts. 

jurisdiction  of  controvernies  in  bankruptcy,  Bankr.  Act,  9  d3a 467 

concurrent  with  bankruptcy  courts,  Bankr.  Act,  S  23o 467 

abolished  by  judicial  code •  .,• . •  •  .•• 470 
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concurrent  jurisdiction  over  offenses 506 

effect  of  abolition 506 

powers  and  duties  conferred  upon  district  courts 470 

effect  upon  jurisdiction  of  district  courts 471 

CasmUt  Ooiirta  of  AppeaL 

appeals  from  bankruptcy  courts,  equity  rules  goTem,  den.  Ord.  XXXVI 1086 

to  Supreme  Court,  within  thirty  days,  Gen.  Ord.  XXXVI 1086 

record ;  what  to  contain,  Gen.  Ord.  XXXVI 1087 

appellate  jurisdiction,  Bankr.  Act,  §  24a 507 

exercise  of,  in  certain  cases,  Bankr.  Act,  i  25a 517 

superintend  and  revise  in  matters  of  law,  Bankr.  Act^  i  24b 507 

Buprene  Court,  appeals  to,  Bankr.  Act,  9  25b 517 

fippeals;   controversies  aorising  in  bankruptcy 509 

eonrt  always  in  session 512 

in  bankruptcy  proceedings  as  distinguished  from  controversies  arising  in 

bankruptcy   535 

as  in  equity  cases 535 

judgments  only  appealable 535 

^          order  or  decision  must  be  final 536 

adjudication,  granting  or  refusing 536 

order  of  dismissal  a  judgment 536 

effect  of  jury  trial 536 

discharge,  granting  or  denying 537 

order  dismissing  petition  to  review 538 

elaim,  order  allowing  or  rejecting 538 

limited  to  money  demand 538 

amount  in  controversy 539 

lien  on  property  in  hands  of  trustee 540 

priority  and  secured 54P 

time  of  taking 541 

order  for  reargument ;  extension 541 

when  commences   to   run ,  54J 

parties ;  notices  542 

trustee  to  bring,  when  all  creditors  interested 542 

practice ;    petition 543 

assignment  of  errors 543 

bond  of  appellant 643 

citation ;  service   544 

record;  evidence  and  findings 545 

portions  certified 545 

evidence  objected  to,  included 545 

incomplete ;    dismissal   of  appeal 546 

books  and  papers  which  may  not  be  transcribed 547 

review  of  discretionary  orders  and  rulings 547 

findings  of  fact,  not  disturbed 547 

ivrlsion ;  petition  to  revise  in  maitter  of  law 520 

comparative  legislation   521 

distinction  between,  and  appeals 521 

right  exclusive  or  accumulative 522 

if  review  may  be  had  by  appeal 524 

dependent  on  character  of  controversy 524 

questions  of  law  and  faict,  remedy  by  appeal 526 

uniting  appeal  and  revision 526 

appeal  treated  as 526 

questions  of  law  only  considered 527 

matters  subject  to 528 

object  and  character  of  proceedings  to  govern 528 

orders  during  proceedings 520 

practice ;    petition,   form 531 
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record ;  state  question  of  law  involved 531 

evidence  taken  before  referee 531 

opinion  of  district  judge  on  review 533 

time  of  filing  petition 532 

execution  of  petition 534 

notice  to  adverse  parties 531 

dismisRa]  for  lack  of  parties 534 

revision  on  appeal ;  procedure  outlined 520 

OlAim  Fee. 

roferoe   entitled   to 615 

Clerka. 

conipcnsation :  filing  fee,  Bankr.  Act,  {  52a   686 

definition,  T>ankr.  Act,   |   1 1 

docket  to  be  kept,  Gen.  Ord.  1 105^ 

duties  specified,  Bankr.  Act,   §   51 68: 

fees,  in  full  compensation,  Geu.  Old.  XXX\' 10ji4 

indexes  of  petitions  and  discharges.  Bankr.  Act,  $  71 1043 

indoibenient  of  papers  filed.  (Ion.  Onl.  II 1053 

transmission  of  proved  claims.  Gen.  Ord.  XXIV 1076 

compensation ;  filing  fee  as  full  compensation 687 

fees  for  copies  of  papers 687 

duties ;   under  general  orders  and  forms 682 

fees,  accounts  for 682 

collection 682 

payment  to  referee  and  trustee 683 

searches,  certificates  of,  Bankr.  Act,  35  71 1043 

Olosinc  Eetatee. 

Nvl.en  and  how  estates  may  be  closed 61 

Oo-de1»tori. 

discharge  of  one ;  liability  of  others  not  affected 375 

debts  of   partner?* 376 

indorsers  on  note ;   discharge  of  maker 376 

sureties  on  bonds ;  discharge  of  principal 376 

appeal  bonds 376.  37'J 

attachment  bonds ;  discharge  of  delit 377 

suit  commenced  more  than  four  months  before  bankruptcy 377 

replevin  and  jail  b<mds 379 

directors  of  corporations  as  co-debtors 379 

ColleotioA  amd  Biefrilmtioii. 

bankrupt  estates,  jurisdiction  of  bankruptcy  courts 56 

Commercial  Paper. 

debts    evidenced    by.    provability , 861,  862 

discharge  of  maker ;  liability  of  indorsers.  . . , 37») 

indoreer ;    liability,    provable    debt 863 

off.set  by  bank,  of  deposits  against 97»> 

liability  of  depositor  as  in<lorsor 97"^ 

proof  of,  instrument  to  accompany  claim 717 

statement    of    consideration 717 

CommiaiioB. 

of  certain  officers.    See  Compensation;  Marshal;  Receiver;  Referee^  Trustee, 
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clerk;  filing  fee,  Bankr.  Act,  §  52a 68« 

marshal ;  commisaions,  Bankr.  Act,  i  48d 668 

additional,  for  business  conducted,  Bankr.  Act,  §  48e 669 

receiver;  commissions,  Bankr.  Act,  §  48d 668 

additionals  for  business  conducted,  Bankr.  Act,  |  48c 669 

referees,  Bankr.  Act,  fi  40 612 

trustees;  fees  and  commissions,  Bankr.  Act,  §  48a 668 

additional ;  business  conducted,  Ba»kr.  Act,  §  48e 669 

three  tru&tees  instead  of  one,  Bankr.  Act,  S  48b 668 

withheld  for  removal,  Bankr.  Act,  8  48c 06 -i 

referees ;  .comparative  legislation 613 

prior  to  amendment  of  1903 613 

pauper  cases 614 

composition  cases   615 

filing  fee 61 5 

claim  fee ;  purpose 615 

charge  against  estate   615 

disbursements  to  creditors ;  commissions , 616 

full  compensation ;  meaning 617 

reference  to  two  or  more  referees 618 

special  master,  referee  acting  as 614 

trustee ;  commissions  on  disbursements 672 

disbursements  to  others  than  creditors <,..«.....  672 

exempt  property ;  proceeds  of  sale ' 673 

payment  out  of  estate , 673 

rate  of  commissions 673 

composition,  in  case  of 674 

CoBipositioii. 

approval ;  judge  to  grant,  Gen.  Ord.  XII 1061 

confirmation,  application,  when  filed,  Bankr.  Act,  {  12b ^ 283 

acceptance  by  creditors,  Bankr.  Act,  §  12b 283 

deposit  of  consideration,  Bankr.  Act,  |   12b 283 

.    hearing,  date  and  place,  Bankr.  Act,  §  12c 283 

judge  to  order,  Bankr.  Act,  |  12d 283 

distribution  of  consideration.  Bankr.  Act.  §  12e 283 

operates  as  discharge,  Bankr.  Act.  $  14c 309 

notices  to  creditors,  Bankr.  Act,  §  58a (2 ) 751 

title  to  property  revests  in  bankrupt.  Bankr.  Act,  i  70f 988 

opposition;  appearance  of  creditor,  Gkin.  Ord.  XXXII 1082 

specification  of  objection's.  Gen.  Qnl.  XXXII 1082 

meetings  of  creditor^^  to  consider,  Bankr.  Act,  §  12a 283 

offer  of  terms,  when  made,  Bankr.  Act,  H  12ft 283 

order  confirming  or  setting  aside,  certified  copy,  as  evidence,  Bankr.  Act,  |  21f..  449 

confirming,  evidence  of  revesting  title,  Bankr.  Act.  $  21g 44il 

referee,  jurisdiction  as  to,  Bankr.  Act,  $  38 588 

schedules  filed,  if  offered  before  adjudication.  Bankr.  Act,  §  12a 283 

setting  aside  confirmation,  application  of  proceeds  of  property  acquired,  Bankr. 

Act,  §  64c  \ '. 882 

application  for,  within  six  months,  Bankr.  Act,  §  13 303 

fraud  in  procuring,  Bankr.  Act,  §   13 303 

vesting  of  property  in  trustee,  Baaikr.  Act,  §  70d 987 

forms;  petition  for  meeting  to  consider,  Off.  Forms,  No.  60 1158 

confirmation,  application  for.  Off.  Forms,  No,  61 1159 

order  granting.  Off.   Forms,  No.   62 1160 

distribution  on,  order.  Off.  Forms,  No.  63 1161 

offer,  Supp.  Forms,  No.  94 1203 

notice  to  creditors,  Supp.   Forms,  No.  95 1204 

acceptance  by  creditors,  Supp.  Forms,  No.  96 1205 
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certificate  of  referee,  Supp.  Forme,  No.  97 1206 

order  to  show  cause,  Supp.  Forms.  No.  98 '. .    1208 

opposition;  a])pearance  of  creditor.  Supp.  Forms.  No.  99 1209 

specifications  of  objections.  Supp.  Forms,  No.  100 1210 

order  of  reference  to  special  master.  Supp.  Forms,  No.  101 1211 

report  of  special  master,  Supp.  Forms.  No.  102 1212 

confirmation;  order  grantinjif  or  refusing,  Supp.  Forms,  No.  103 1213 

petition  to  set  aside.  Supp.  Forms.  No.  104 1213 

act  of  1867,  provisionK  concerning 286 

act  of  1898.  changes  in  former  act 288 

con.stitutionalitv   .   .   ,    28S 

construction  of  neetion   288 

appeals  from  confirmation  or  rejection 302 

bankrupt  not  entitled,  on  rejection 302 

compensa'tion  of  referee  615 

contirmntion :    objections,  how  made 296 

against  best  interests  of  creditors 297 

withdrawal  of  objections   297 

acts  or  omissions  barring  discharge. . .  .^ 298 

absence  of  good  faith 298 

creditors  who  may  object 299 

hearing  of   objections    300 

allowances   to   attqrney    of   bankrupt 300 

order  in  effect  a  discharge 289 

property  revests  in  bankrupt 2d9 

notice  to  creditors  required ,    755 

setting  aiside,  title  vests  in  truHtoe 1038 

consideration,  deposit 293 

place  and  time  designated  by  judge 293 

amount  of  deposit   294 

cash,  sufiident  to  pay  priority  debts 294 

costs  of  proceedings  295 

counsel  and  referee's  fees 295 

deposit  of  assets  of  estate 295 

continental    systems   286 

distribution  of  consideration,  judge  to  direct 300 

by  check  or  warrant 301 

claims   to   share 301 

unscheduled  claims 301 

dismissal,  when  completed -     3^ 

effect  of,  as  discharge  of  debts ••* 

English  system  described W6 

examination  of  bankrupt  at  meeting  of  creditors 296 

informal,    settlement   outside    of   bankruptcy 290 

jurisdiction  of  bankruptcy  courts 64 

offer  of  terms,  made  to  all  creditors. .  .- 291 

after   examination    of   bankrupt 291 

either  before  or  after  adjudication 291 

schedules  to  be  filed 292 

meeting  of  creditors  to  consider 292 

acceptance   by   creditors    292 

paper   or  instrument  signed   by   creditors 292 

creditors,  who^e  claims  are  allowed 293 

secured   and   priority   claims 293 

majority   in   number   amd   amount 293 

purpose  and  effect  of  law . 289 

referee,  jurisdiction  in  respect  to , 596 

report  to  judge ;    referee  to  make 296 

setting  aside  for  fraud . . : 304 

f re,ud,  what  constitutes    904 
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faJse  schedules '. 304 

inducement  of  creditors  to  aocopt 304 

failure   to   fulfil   terms 305 

application,    who    may    make 305 

to  judge  within  six  months 305 

petition ;   contents ; 305 

notice  to  creditors   306 

trial  before  referee 306 

effect;  title  revests  in  trustee. 306 

Cpmpromiae. 

notices  to  creditors  required,  Bankr,  Act,  §  58a (7) 751,  758 

controversy ;  trustee  may,  Bankr.  Act,  §  27. 554 

•petition  for ;  decision  of  referee 555 

approval  of  court 555 

petition  for  meeting  to  consider,  Supp.  Forms,  No.  155 1266 

C^mponiidias  OlAlau* 

.  petition  by  trustee,  bankrupt  or  creditor,  Gen.  Ord.  XXVIII. ...:..'...: 1079 

Domp«t»tloa. 

time,  how  made,  Bankr.  Act,  §  31 ... : .^\ !...,'...'.....  :.l 574 

months  and  years,  how  computed 575 

days  and  fractions  of  days !575,  676 

Conceal. 

(loiiiiition,    Bankr.    Act,    §    1 ' 2 

includes    what    .'.....! 12 

t 

J 
Comoealment  of  Property. 

(lisdiarge.    ground    for    withholding 335 

eij8(M)tiail  elements 336 

abbenee  of  fraudulent  intent 337 

faihire    to    schedule    property 337 

iindervaluation  may  be  considered 339 

evidence ;  fair  preponderance 339 

continiiing ;   what  constitutes    340 

<»ffect  on  right  of  exemption 200 

offense :   indictment  on  information 563 

conspiracy  for ;    indictment  on  information , ,  ^ , .  t , . ,  Jj^'^^ 

what  constitutes   , 565 

CoafeMiion  of  Bknkrnptoy. 

act  of  bankruptcy ;  essential  elements 107 

written  admission  of  inaibility  to  pay  debts 107 

corporations ;    power   of   directors 108 

Conditional  Sales,  Contraeta  for. 

recording  or  fil  ing ;  void  for  want 935 

unrecorded ;  validity 939 

title  of  trustee;  effect  of  failure  to  file 1019 

lease  with  option  to  purchase ' 1021 

goods  consigned  for  sale 1022 

option  to  purchase  or  return 1023 

Conspiracy  to  Conceal. 

offense ;  indictment  on  information 563 

violation  of  bankruptcy  act ;  punishment 569 
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before  referee,  Bankr.  Act,  |  4Xa , 61» 

certiiicateB  of  facts  to  judge,  Bankr.  Act,  (  41b 61^ 

commitments  by  judge,  Bankr.  Act,  |  41b 6li» 

examination  of  bankrupt;  evasion  or  refusal  to  answer 242 

jurisdiction    to    punish     47 

imprisonment  for  debt;   constitutionality 4s 

instances  of  contempt  53 

proceedings,  when  will  lie ^ 49 

evidence  of  guilt 49,  50 

possibility  of  performance , '. 49 

control  of  property ;   possession 51 

failure  to  explain  inability  to  perform 51 

properly  traced  to  possession. 52 

practice  in  general 54 

notice  of  hearing 54 

order   of  commitment. 55 

referee,  contempts  before 55 

referee ;  disobedience  of  orders 620 

order  to   restore  property 621 

wilful  failure  to  obey 623 

ability  to  obey,  affirmatively  shown 623 

denial  of  ability  insufficient 624 

refusal  to  explain  ditposition 624 

misbehavior    in    presence 625 

witnesses,  refusail  to  appear 625 

lawful  mileage  to  be  paid 626 

refusal  to  be  sworn 626 

to  answer  material  questions 626 

evasive  and  indirect  answers 626 

practice ;    statute  must  be  followed 627 

notice  to  person  charged 627 

certificate  to  judge 62S 

filed  with  clerk. 62jJ 

petition  and  order 62S 

service  on  person  charged 62i 

reference  to  special  master 629 

punishment ;  fine  or  imprisonment 629 

commitment ;  order tiiO 

rtfusal  to  answer^  on  examination  of  third  party 460 


o 


,* 


CoAtiBnaaoe  of  Bvsimesa. 

jurisdiction  to  permit '*^ 

period  limited ;   due  diligence ^ 

contracting  indebtedness   •* 

conduct  of  business   "* 

compensation  of  receiver  or  trustee ^*' 

Coatraota. 

claim  founded  on.  provable  debt,  Bankr.  Act,  §  G3a   (4 ) 84'* 

debts  founded  on ;  provability , 86^ 

form   not  material S^*" 

gambling  tranHHCtioiis   866 

breach  of  warranty    867 

executory,  damageg  for  breach 867 

contingent  liabilities    86^ 

continuing ;  bonds   86^ 

employment  and   commissions 869 

breach  of  covenant  in  lease 8rii> 

implied ;    same   as   guasi-contracts 870 

torts ;  liability   870 

conversion  of  personal  property 870 
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(executory ;  trufltee  may  disolaim  burdensome 1027 

liabilities  based  on,   provable 853 

ex  con  iractu  and  ex  delicto .' 853 

based  on  torts 853 

rights  under,  vest  io  trustee,  Bankr.  Act,  S  70a  (6) 987 

CoBtroTevflies. 

Mtt lenient,  jurisdiction  of  bankruptcy  courts 6*0 

application  by  trustee,  contents.  Gen.  Ord.  XXXIII 1083 

CoatroTersies  Arisinc  ia  Baakraptoy. 

appellate  jurisdiction ;   wliat  constitute 509 

distinction  between  controversies  and  proceedings  in  bankruptcy 516 

exercise  of  jurisdiction  as  in  other  cases 51 1 

appeals   to  Supreme  Court 518 

CoaTeraioa. 

discharge  of  liability  for ;   judgment ;*,'**.  ^^7 

based  on  contractual  relation f .' .'. .'  3^7 

agents,  brokers,  etc. ;  release  of  debt; 388 

preference;  payment  for  property  converted 811 

Copies. 

of  proceedings  as  evidence,  Bankr.  Act,  S  ^Id 448 

Copyrisltts. 

titU'  vests  in  trustee,  Baukr.  Act,  t  70a  (3) 987 

trubtee,  title  vests  in , ^ ,...»..... .  1000 

Corporatioaa. 

adjudged  involuntarily  bankrupts,  Bankn  Act,  §  4 118 

municipal,  railroad,  insurance  or  banking  corporations  excepted,  Bankr.  Act, 

§  4 • •.  .  .  118 

bankruptcy   not  to  release   liability   ol  ofllcers,   directors  or   9<»ekl>olcfer»; 

Bankr.  Act,  §  4 118 

definition,  Bankr.  Act,  S  1 • 1 

letter  of  attorney;  oath  or  acknowledgment,  Gen.  Ord.  XXT 1071 

admission  of  inability  to  pay  debts. . , 107 

directors,  power  to  declare 107 

writing  essential ;  unqualified  admission 108 

bankrupt;  right  to  sue  directors  does  not  pass  to  trustee 1026 

directors  and  stockholders;  liabilities  released  by  dischargi^ 389 

discharge;    liability  of  directors  continues 379 

dissolution,  proceedings  in  State  courts,  effect  of  adjudication >«.  .  505 

increase  of  capital  stock,  fee  a  provable  debt 864 

involuntary  bankrupts ;   corporations  included '.  . .  131 

effect  of  dissolution  in  State  courts 132 

unincorporated  companies 133 

petition  ogainst,  allegations    134 

banking,  execeptions  as  to 135 

effect  of  bankruptcy ;   discharge 135 

liabilitj*  of  directors,  oHicers  and   stockholders 135 

subject  to  bankruptcy  prior  to  amendment  of  1910 130 

place  of  business,  determination  for  purpose  of  adjudication 33 

designation  of,  !b  certificate  of  incorporation. 33 

taxes ;  priority  of  payment 894 

franchise ;  not  entitled  to  priority 804 

voluntary  bankruptcy,  proceedings 122 

directors  may  file  petition 123 
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corporations,  Bankr.  Act,  f  1 1 

courts,  Bankr.  Act,  §  1 1 

tenn  does  not  include  referee 7 

liolidayi  Bankr.  Act,  S  1 • * 

insolvency,  Bankr.  Act,  |   I 2 

term  includes  what  8 

judge,  Bankr.  Act,  S  1 2 

oath,  Bankr.  Act,  §  1 2 

officer,  Bankr.  Act,  S  1 2 

property 16 

persons,  Bankr.  Act.  §   1 * 2 

petition,  Bankr.  Act,  |  1 2 

preferences 15 

referee,  Bankr.  Act,  |  1 9 

secured  creditor,  Bankr.  Act,  |  1..* 2 

term  includes  what 12 

States,  Bankr.  Act,  §  1 2 

transfer,  Bankr.  Act,  S  1 2 

meaning  applied  and  considered 13 

trustee,  Bankr.  Act,  §  1 2 

wage-earner,  Bankr.  Act,*  S  1 2 

meaning  applied  and  considered 14 

Depositions. 

right  to  tnke,  Bnnki.  Act,  H  2lb 448 

notice  of  taking, .  Bankr. .  .\ct,  §  21c 448 

in  bankruptcy  proceedings,  how  taken 461 

notice  to  adverse  parties 461 

Dopositoiies. 

banking  institutions,  designation,  Bankr.  Act,  §  61 S.34 

bonds  to  be  required,  Bankr.  Act,  fi  61 834 

payment  by  check  or  warrant,  Gen.  Ord.  XXIX 1080 

trustee  to  deposH  moneys,  Bankr.  Act  §  47a   ( 3 ) 650 

BotOBtioa. 

of  bankrupt,  order  issued,  Bankr.  Act,  §  9 252 

marshal  to  arrest,  Bankr.  Act,  8  9 2.'52 

custody  and  release  on  bail,  Bankr.  Act,  §  9b 262 

Disbursement. 

trustee ;  check  or  draft,  Bankr.  Act,  §  47a  (4) 650 

Disoharce. 

appeals  to  circuit  courts  of  appeals  or  Supreme  Court,  Bankr.  Act,  |  25a 517 

application  for,  when  made,  Bankr.  Act,  S  14a 308 

....  J        ( Bankr.  Act,  fi   14b 308 

hearing  by  judge,  joe^   Qrd.  XH 1061 

notice  to  creditors,  Bankr.  Act,  §   58a    (9 ) 751 

co-debtors  of  bankrupt,  liability  not  affected,  Bankr.  Act,  §  16 374 

definition,  Bankr.  Act.  §   1 1 

debts  not  affected  specified,  Bankr.  Act,  §  17 380 

taxes,  Bankr.  Act,  §  17 380 

liabilities  for  false  pretenses.  Bankr.  Act,  §  17 380 

alimony  due  or  to  become  due,  Bankr.  Act,  $  17 380 

maintenance  of  wife  or  child,  Bankr.  Act,  §  17 380 

seduction  or  criminal  conversation,  Bankr.  Act,  <§  17 380 

not  included  in  schedules,  Bankr.  Act,  §   17 380 

fraud,  embezzlement,  etc.,  Bankr.  Act,  §17 380 

indexes,  clerks  to  prepare  and  keep,  Bankr.  Act,  §  51 1043 

objections  by  trustees  or  parties  in  interest,  Bankr.  Act,  •§  14b 308 


GuNEBALr  Index,  '  1447 


—  Continued.  pa6e 

hearing  by  judge,  Bankr.  Act,  i  14b 308 

trustee  to  interpose,  when  authorized  by  creditors,  Bankr.  Act,  |  14b 308 

oppoeition;  creditor  to  enter  appearance,  Oen.  Ord.  XXXII 1082 

specification  of  objections,  Gen.  Ord.  XXXII 1082 

order  granting' or  setting  aside,  certified  copy  as  evidence,  Bankr.  Act,  §  2  If 449 

petitioB  to  state  facts  of  case,  Gien.  Ord.  XXXI 1082 

revoeation,  application  filed  within  six  months,  Bankr.  Act,  §  15 366 

fraud  of  bankrupt,  Bankr.  Act,  §  15 366 

setting  aside,  proceeds  of  property  acquired,  Bankr.  Act,  §  64c 882 

vesting  of  property  in  trustee,  Bankr.  Act,  §  70d. 987 

forms;  petition  and  notice  thereon,  Off.  Formsi,  No.  57 1155 

x>pposition;  specification  of  objections,  Off.  Forms,  No.  58 1157 

order  granting.  Off.  Forms,  No.  59 1157 

extension  of  time  to  apply ;  petition,  Supp.  Forms,  No.  105 1216 

referee's  certificate,  Supp.  Forms,  No.  106 1217 

order  of  referee,  Supp.  Forms,  No.  107 1218 

application;  order  to  show  cause,  Supp.  Forms,  No.  108 1219 

certificate  of  conformity ;  referee,  Supp.  Forms,  No.  109 1220 

opposition;  appearance  by  creditor,  Supp.  Forms,  No.  110 t.,.  1221 

specification  of  objection,  Supp.  Forms,  No.  Ill 1221 

exceptions  by  bankrupt,  Supp.  Forms,  No.  112 1222 

reference  to  special  master,  order,  Supp.  Forms,  No,  113 1223 

notice  of  hearing,  Supp.  Forms,  No.  114 1224 

order  denying,  Supp.  Forms,  No.  116 1225 

appeals,  order  granting  or  denying 537 

order  dismissing  petition  to  review 538 

application,  by  bankrupt 316 

personal  representative  in  case  of  death  or  insanity 317 

time  of  making 317 

extension  for  cause 317 

filing  after  expiration 319 

failure  to  make,  within  time  limited , 319 

effect  same  as  denial , 319a 

made  to  judge 319b 

reference  to  referee  as  special  master 319b 

petition  for,  allegations 319b 

Teriflcation;  requirement 319b 

where  filed 320 

amendments,  when   allowed 320 

notices  to  creditors  and  trustees 320 

form 756 

• 

co-debtors,  liability  not  affected 375 

section  16  declaratory  of  law 375 

construction  of  section 375 

discharge  of  one  co-debtor 375 

debts  of  partners 376 

indorsers  on  notes,  discharge  of  maker 376 

demand  note,  where  presentment  is  delayed 376 

sureties  on  bonds,  release  of  principal 376 

appeal  bonds 376,  379 

attachment  bonds 377 

replevin  and  jail  bonds 379 

composition,  order  of  confirmation  has  effect  of 289 

constitutionality   of    restrictions    : 315 

costs  on  contested   applications 361 

death  of  bankrupt,  effect 250 

debts  not  affected,  rule  in  England 382 

under  act  of   1867 382 

scope  of  section 382 

proof    of,    effect 383 

taxes  due • . .  : , 390 
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liabil  ities  for  certain  actu ', 390 

f ffect  of  amendment  of  1903 390 

false  pretences  or  repretjentatioiis 391 

fraud    involving    moral    turpitude 391 

property  obtained  by  false  pretenses  or  representations 392 

includes  things  of  subi^tance  and  not  feerviees 39:> 

actual  fraud  must  appear 39:> 

purchase  of  goods  without  intention  to  pay 393 

injuries,  wilful  and  nialiciouH 394 

wilful  or  malicious  injuries 394,  409 

intent  or  malice;  determination 394 

acts  included 3U.j 

alimony,  due  or  to  become  due 307 

maintenance  or  support  of  wife  or  child 39S 

not  applicable  to  purchase  of  goods  by  hu^iband 39S 

seduction  of  unmarried  female 39S 

criminal  conversation 399 

debts  not  scheduled 400 

what  constitutes  due  scheduling 401 

effect  of  actual  notice  of  bankruptcy 402 

failure  to  give  residence 402 

fiduciary  debts;  what  constitute 403 

persons  in  liduciary  capacity 403 

public  officers  and  trustees 403 

bailee  of  money 402 

acting  as  public  officer  or  in  fiduciary  capacity 403 

sureties  on  bonds ;  discharge 404 

debts  subject  to ;  provable  debts 384 

not  affected  by  failure  to  prove 384 

persons  claiming;  effect 385 

aliens ;  debts  discharged.  .  • 385 

liabilities  for  torts ;  judgment '. 386 

based  on  consent  or  contract 386 

effect  of  amendment  of  1903 386 

waiver  of  tort .* 386 

conversion,  liabilities  for;  judgment 387 

based  on  contractual  relation 387 

agents,  brokers,  etc.,  released 388 

stock ;  waiver  of  fraud - • 388 

breach  of  promise  to  marry ;  liabilities 388 

factor,  liability  for  proceeds  of  goods  consigned 389 

stockholders'  and  directors*  liabilities 389 

definition  and  nature • 3^* 

effect,  in  general 362 

liens  not  affected 3^2 

relates  back  to  date  of  adjudication 363 

must  be  pleaded •  • ^^^ 

composition,  has  effect  of 365 

granting  or  withholding ;  discretion  of  judge 360 

order  to  be  issued f f ^ 

grounds  of  opposition,  one  must  be  sliown 334 

offense  of  larceny  before  petition  was  filed 335 

additional,  under  amendments  of  1903  and  1910 335 

concealment  of  property 33a 

essential  elements 

absence  of  fraudulent  intent 337 

"  knowingly  and  fraudulently :"  proof  required 337 

failure  to  schedule  proi)erty 337 

property   transferred   to   wife 337 

salary  of  public  officer 338 
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undervaluation  may  be  considered 339 

evidence ;    fair   preponderance 339 

continuing;   where  accomplished  before  bankruptcy 340 

conveyances  prior  to  four  months'  period 341 

placing  title  in  wife's  name 340 

false  oath  in  proceedings 342 

verification  of  answer  containing  false  statement  i«  not 342 

oath    to    scliedule ..." 342 

examination  of  bankrupt,  false  oath 343 

matter  material  to  the  inquiry 343 

omission  of  property  from  schedule 344 

books,  failure  to  keep,  destruction  or  concealment 344 

effect  of  aimendment  of   1903 345 

CHRential    elements    345 

after  passage  of   act 345 

by  bankrupt  or  by  his  direction ' 346 

intent  to  conceal    financial  condition 346 

mere  failure   insuificient ". 346 

presumption   arising   from  failure 347 

character  of  business  controls  intent 348 

what  constitutes,  generally.  .  .   348 

business  not  requiring 348 

improperly  kept ;  presumption 348 

destruction  of  vouchers 350 

burden  of  proof 350 

false  statement  of  credit,  amendments  of  1903  and  1910 351 

elements  of  proof 351 

meaning  of  clause 352 

obtaining  money  or  property ' 352 

intent   to  defraud  essentia] 352.  353 

statement  of  financial  condition 353 

must  be  written 353a 

falsity  muftt  be  proven.  ; 353a 

purpose  of  obtaining  credit 333o 

to  mercantile  agencies 353d 

equivalent  to  statement  to  creditor 354 

general  statements  not  sufficient 354 

special  statements  within  clause 355 

continuing  effect ' : 355 

must  be  made  by  bankrupt 355 

fraudulent  transfer;  meaning 356 

within  four  months'  period 356 

recording  within  four  months*  period 356 

preferential  transfer  not  included 357 

assignment  for  creditors  within  four  months'  period 357 

previous  discharge  in  voluntary  proceedings 35fi 

effect  on  debts  provable  in  former  proceedings 35.S 

within  six  years;  measure  of  time , 35li 

refusal  to  obey  lawful  orders  or  answer 359 

what  constitutes 360 

to  answer ;  effect 360 

hearing  on  application,  appearances 321 

ereditors  in  person  or  by  attorney 321 

■pecifications  of  objections  to  be  filed 322 

filed  by  trustee  or  party  in  interest 322 

creditors  with  dischargeable  debt  are  parties  in  interest 322 

member  of  firm  must  show  that  he  acts  witli  consent 323 

form  and  contents 324 

particularity  of  allegations 325 

general  averments  not  sufficient 325 

concealment  of  books,  allegations 325 

interest  of  creditors  must  be  alleged 325 
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•*  knowingly  and  fraudulently  "  comn»itted  offense 326^ 

coneliisions  of  law  inaufficient 327 

amendments,  when  allowed 327 

waiver  of  defects 32S 

exceptions   by   bankrupt 32S 

creditor  proceeding  under  those  of  another 329 

verification 329 

by   partnership    ^ 330 

ground  of  withholding  must  be  shown 334 

reference  to  referee  as  special  master 330 

rulings  as  to  evidence 330 

report  and  minutes 335 

proceedings ;  opposition  as  beginning  of  suit 331 

rules   of   evidence 331 

burden  of  proof  on  objecting  creditor 331 

presumption  in  favor  of  bankrupt 332 

proof  beyond  reasonable  doubt  not  required 332 

testimony,    preservation 333 

report  of  special  master 333 

compensation  and  disbursements  of  special  master 334 

effect  of  withdrawal  of  objections 360 

history  and  comparative  legislation 312 

Koman   aind  continental  systems 313 

English  system   312 

origin   and   nature 3i:i 

in  United  States,  prior  acts 313 

jurisdiction  of  courts  of  bankruptcy 315 

residence  within  district  where  proceedings  are  pending 315 

partnership   debts;    effect   of   adjudication 159 

where  there  are  no  firm  assets 160 

debts  must  be  scheduled 161 

pleaded  as  bar  of  debts 405b 

by  bankrupt  or  privies  in  title 405c 

suit  pending  at  time  of  buiiki  uptey 405c 

present  law,  original  act 315 

amendment  of  1910 315 

previous,  effect  on  application 35h 

referee,  jurisdiction  aa  to,  Bankr.  Act,  §  38 58h 

revival  of  debt  by  new  promise 405c 

revocation,  under  English  act '. 367 

under  former  acts  in  this  country , . . .  367 

jurisdiction ;  collateral  attack 367 

excludes  other  remedy 36^ 

meaning  of  section . .' 369 

"  parties  in   interest " 36S 

V  undue  laches  "    361* 

"  within  one  year  " 369 

"  upon   a  trial  " 370 

"  obtained   through    fraud  " 370 

"  facts  did  not  warrant  discharge  " 370 

grounds,  fraud  of  bankrupt 370 

fraud  in  fact  must  be  shown 371 

acts    constituting    fraud 371 

knowledge  of  fraud 371 

application ;  burden  of  proof 372 

made  to  judge 372 

petition ;  what  to  state 372 

notice  to  bankrupt 373 

effect  to  nullify  discharge 373 

title  vests  in  trustee ; . . .  1038 
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*  of  proceedings,  creditors  to  have  notice  and  opportunity  to  be  heard,  Bankr.  Act, 

f  59g 762 

involuntary  proceedings,  after  trial 432 

lack  of  jurisdiction 432 

•                  consent  of  parties;  notice  to  creditors 432 

intervention  by  other  creditors 433 

Biatriot  Courts. 

appeals  to  Supreme  Court 513 

See  Appeals;  Supreme  Court, 

bankruptcy   courts,   jurisdiction 473 

See  Bankruptcy  Courts, 

circuit  courts,  powers  conferred  upon 470 

effect  upon  jurisdiction  in  bankruptcy , 471 

removal  of  suits 473 

Diatriet  of  ColvmliUu 

appeals  to  Supreme  Court  from  Supreme  Court  of,  Bankr.  Act,  §  24a 507 


• 


IMatriots. 

referees,  designation,  Bankr.  Act,  $  34 ; 581^ 

DividoBcU. 

creditors'*  rights  not  affected  by  subsequent  claims,  Bankr.  Act;  |  65c 917 

residing  within  United  States,  Bankr.  Act,  §  65d 917 

declaration  and  payment  on  allowed  claims,  Bankr.  Act..  §  65a 917 

first,  when  declared,  Bankr.  Act,   §   65b 917 

amount,  Bankr.  Act,  §  65b ^ 917 

dividends  subsequent  to  first,  Bankr.  Act,  S  65b .917 

final,  when  declared,  Bankr.  Act,  §  65b .'  917 

notices  to  creditors,  Bankr.  Act,  §  58a   (5) 751 

payment  by  check  or  warrant.  Gen.  Ord.  XXIX 1080 

referee  to  declare,  Bankr.  Act,  §  39a  ( 1 ) ( 599 

trustees  to  pay,  Bankr.  Act,  §  47a(9) <;....  650> 

unclaimed ;  paid  into  court,  Bankr.  Act,  |  66a 925 

after  one  year ;  distribution,  Bankr.  Act,  §  66b 925 

belonging  to  minors,  Bankr.  Act,  $  66b 925 

balance  paid  to  bankrupt,  Bankr.  Act,  f  66b 925 

ionuB,  list  of  claims  and,  Off.  Forms,  No.  40 1141 

notice  of  payment,  Off.  Forms,  No.  41 1142 

first,  order  declaring  and  directing  payment,  Supp.  Forms,  No.  162 1272 

final  order  of  distribution,  Supp.  Forms,  No.  164 .•  1275 

combined  check  and  receipt,  Supp.  Forms,  No.  165.  <>. 1276 

allowance  of  claims  subsequent  to  payment 923 

declaration,   at  irregular   intervals    919 

pro  rata  distribution  of  assets 919 

allowed  claims  of  creditors 919 

first,  time  and  amount 920 

not  more  than  fifty  per  cent , 920 

subsequent,  as  soon  as  amount  sufficient 920 

practice ;   order 922 

order  restraining  payment 922 

final ;  when  to  be  made .' 923 

effect  of  failure  of  creditors  to  prove  claims 923 

definition  of  term   16 

distribution ;  pro  rata  share  of  creditors   920 

garnishment,  when  permitted  92 1 

meetings  of  creditors  for  declaration   920 

notices  to  creditors  of  declaration  and  payment 758 

referee  to  declare 601 
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to  prepare  sheets    , 601 

residents  of  I'nitetl  States ;  preference   .  .• 924 

unclaimed :   comparative  legislation   925 

practice'  in  disposition   925 

payment  of  balance  to  bankrupt 926 

di»po»»ition,  after  payment  of  claims   926 

Docket. 

clerk  to  keep.  Gen.  Ord.  1 1053 

contents  specified.  Gen.  Ord.  1 1053 

open  to  public  inspection,  Gen.  Ord.  1 1053 

DoovmeiLt. 

definition,  Bankr.  Act,  f  1 2 

title  vests  in  trustee,  Bankr.  Act,  I  70a  ( 1 ) 987 

title  vests  in  trustee ;  character  1000 

definition 1000 

Domioile. 

of  bankrupt,  in  dfstrict 31 

controls  right  to  exemption  190 

Dower. 

bankrupts  right,  when  to  vest  in  trustee   1009 

property  of  husbaind,  vests  subject  to 1009 

revived  on  setting  aside  transfer  or  mortgage 957 

B.    ■ 
XSa&lioislea&emt. 

by  trustee;  puniihiiieiiii  Bftnkr.  Act,  §  21)a 558 

preference;  pAyment  of  fimda  embezzled 814 

Entployeea. 

claim  for  services  under  contract,  provability 871 

damages  before  completion  of  contract 871 

Itquitable  Lieiie. 

on  special  funds ;  validity 947 

bankrupt  commingling  funds  with  his  own  947 

Equity. 

bankruptcy  proceedings  are  proceedings  in   • 21 

plenary  suit  in,  bankruptcy  court  wiien  not  to  entertain 22 

Eqwity  Rules. 

govern  appeals  to  circuit  court  of  ai)j)cal8,  Gen,  Ord.  XXXVI - 1087 

practice  in  proceedings  in  equity  in  bankruptcy  courts.  Gen.  Ord.  XXXVTI 108S 

Estatea. 

administration,  expenses,  Bankr.  Act  §  62 836 

leport.  approval  and  allowance,  Bankr.  Act,  |  62 836 

expenses,  indemnity  for,  Gen.  Ord.  X ' 1060 

appraisal  of  property,  Bankr.  Act,  I  70b 987 

appointment  of  appraisers,   Bankr.   Act,   §   70b 987 

information,  referee  to  furnish,  Bankr.  Act,  §  39a (3) 599 

preservation,  cost,  priority  of  payment,  Bankr.  Act,  |  64b ( 1) 882 

sales  of  property ;  public  auction.  Gen.  Ord.  XVIII 1069 

at  private  sale,  Gen.  Ord.  XVIIT 1069 

perishable  property,  without  notice.  Gen.  Ord.  XVIII 1069 
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trustees  to  (*  llect  and  reduce  to  money,  Bankr.  Act,  §  47a(2) 650 

furnish  information  to  parties  in  interest,  Bankr.  Act,  f  47a (5) 650 

ac^ministf  .tion  expenses,  allowance   837 

priority   of  payment 837 

preservation   of   property 838 

assignee  for  benefit  of  creditors   838 

practice  on  allowance 839 

attorneys ;    compensation    '. , 839 

See  Attorneys. 

appraihcrs  and   appraisal   1030 

nunilier  and  qualifications , 1030 

practice   on   appointment    1030 

Inirdoiisonie  property ;  trustees  may  disclaim  1027 

executory  contracts  and  leases 1027 

practice ;   report  for  instruction   • 1028 

order  to  disclaim 1028 

claim  of,  against  another  estate,  proof  718 

closing,  jurisdiction  of  bankruptcy  courts   61 

when  estate  deemed  closed   61 

collection  and  distribution,  jurisdiction  of  bankruptcy  courts 56-59 

preiservation  ;   payment  of  cost    ,....: , 838 

cost,  priority  of  payment  896 

actual  and  necessary  cost    8ffG 

rent  for  premises  occupied   ; 897 

recovering  property ;  expenses  of  creditors 897 

referee  to  give  information    .• 601 

reopening,  lack  of  administration  sole  ground 62 

application,  by  wbom  made   62 

when  to  be  granted   63 

practice 63 

sales  of  bankrupt's  property   1031 

incumbered  property,  free  of  liens „ 1033 

liens  should  be  protected    1034 

payment  of  liens  out  of  proceeds  .  * 1035 

notices  to  lienors    ,...,... 1036 

validity  and  priority  of  liens   103(> 

practice ;   public  or  private    1037 

resale ;  when  granted .,,,._  slOS^- 

transfer  of  title  to  purchasers , 1038 

title  vests  In  trustee ;  comparative  legislation 991 

scope  of  section  as  to  vesting , 991 

conllict  between  bankruptcy  act  and  State  law 991 

as  of  date  of  adjudication   993 

pi operty  which  vests ;   in  general 99 1 

determination  of  question    994 

possession  of  bankrupt    99-1 

acquired  after  filing  petition  belongs  to  bankrupt  995 

subject  to  claims,  liens  and  equities 99G 

same  plight  or  condition 996 

defenses,  legal  and  equitable   ^   99«4 

acts  of  bankrupt  prior  to  bankruptcy , .  998 

property  subject  to  trust 999 

in  possesHion  of  bankrupt  as  bailee  999 

specific  property ;  in  general   1000 

documents  relating  to  bankrupt's  property    1000 

patents,  copyrights  and   trade-marks    1000 

personal   powers    100 1 

fraudulently  transferred   1001 

See  Fraudulent  Transfer, 
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might  have  been  tranaferred  or  levied  upon 1003 

test  to  be  applied 1004 

property  pledged   1004 

purchaee  of  stock  for  customer 1005 

includes  every  vested  right 1005 

remainders 1006 

trust  interests   . . . , 1006 

surplus  income  from  trust  funds 1007 

funds  mingled  with  bankrupt's lOO'^ 

dower  and  curtesy  rights 1 009 

personal  contracts  of  bankrupt 1010 

franchises  and  licenses 1010 

liquor  licenses 101 1 

seat  in  stock  exchange 1012 

life  insurance  policies 1012 

See  Life  Insurance  Policies. 

fire  insurance  policies 1015 

property  sold  on  condition 1015 

See  Conditional  Sale, 

affected  by  fraudulent  representvtions 1019 

right  of  action  of  bankrupt 1025 

personal  injuries  not  included « 1025 

stock  subscriptions,  unpaid 1026 

corporations;  liabilities  of  stockholders  and  directors. . . : 1026 

reclamation  proceedings ;  rights  in  general   1020 

goods  purchased  without  intent  to  pay 1021 

purchase  on  verge  of  bankruptcy 1 021 

proof  of  insolvency   1022 

false  financial  statement   1022 

property  sold  subject  to  approval  1022 

expression  of  dissatisfaction   1023 

under  rental  contracts 1 023 

payment  on  delivery 1023 

title  does  not  pass  on  failure  to  pay  '. . .  1024 

proof  of  identity  of  articles  sold 10S4 

practice 1024 

Svldeaee. 

certified  copies  of  proceedings,  Bankr.  Act,  §  21d 448 

order  approving  bond  of  trustee,  Bankr.  Act,  $  21e 448 

confirming  or  setting  aside  composition,  Bankr.  Act,  |  21f 449 

granting  or  setting  aside  discharge,  Bankr.  Act,  |l  2 If 449 

depositions  in  proceedings  in  bankruptcy,  Bankr.  Act,  §  21b 448 

notice  of  taking,  Bankr.  Act,  |  21c ,.  44S 

examination  of  witnesees;  order  compelling,  Bankr.  Act,  |  21a 44S 

wife,  concerning  business  transacted  by  her,  Bankr.  Act,  |  21a 44S 

referee  to  cause  to  be  preserved,  Bankr.  Act,  §  39a  (9) 59? 

referee  to  take  when  no  stenographer 603 

Ezaaaiaatioa  of  Baakmpt. 

bankrupt  to  submit  to,  Bankr.  Act,  $7(9) 224 

attendance  at  distance  of  more  than  150  miles,  Bankr.  Act,  $  7 224 

composition  when  offer  is  made,  Bankr.  Act,  $  12a 2S3 

notices  to  creditors  required,  Bankr.  Act,  §   58a  ( 1 ) 751 

form  of  order,  Off.  Forms,  No.  28 1131 

at  first  meeting  of  creditors   239 

any  time  during  proceedings   239 

creditors  entitled  to  239 

composition,  meeting  of  creditors  for   296 

ascertaining  whether  majority  of  creditors  have  accepted 296 


I 
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conduct ;  procedure 241 

application  for  order 240 

production  of  bankrupt,  when  in  prison 240 

employment  of  stenographer 241 

counsel  for  bankrupt 242 

minutes;  record  of  testimony 242 

objections  and  rulings  to  be  entered 242 

excluded  testimony  part  of  record 242 

discharge,  false  oath  as  ground  of  objection 343 

discharge  withheld,  for  refusal  to  answer 247 

incriminating  evidence.  .  •  • 245 

notice  to  creditors  required T55 

not  required  in  certain  cases  755 

subject-matter ;  conduct  of  business   243 

property  acquired  before  petition   243 

unsatisfactory  answers ;  contempt   243 

evasion  or  refusal  to  answer 243 

fisaadmatioa  of  Witaeaoos. 

before  referee ;  conduct.  Gen.  Ord.  XXII :•....  1075 

deposition  taken  in  writing  and  signed,  Gen.  Ord.  XXVII. .  ^ 1075 

referee,  refusal  of  witness  to  be  examined,  contempt,  Bankr.  Act,  \  41a.. .........  619 

order  compelling,  Bankr.  Act,  S  21a r . .  448 

wife,  concerning  business  transacted  by  her,  Bankr.  Act,  %  21a. .  448 

form  of  examination,  Off.  Forms,  No.  29. ,.,,.,(.  J132 

summons  to  witnesses.  Off.  Forms,  No.  30 1132 

return  of  summons,  Off.  Forms,  No.  30 ,  ^ 1133 

appl  ication  for,  by  whom  made , 451 

when  to  be  made ;  prior  to  adjudication • ^ 452 

comparative  legislation , ••••*. ^50 

compulsory ;  scope  of  section 450 

contempts,  refusal  of  witness  to  appear ,.. •  625 

refusal  to  be  sworn , , . .  626 

to  answer  material  questions 626 

evasive  and  impertinent  answers * 626 

jurisdiction  of  referee,  Bankr.  Act,  S  38 588 

pers¥)ns  subject  to 453 

officers  of  bankrupt  corporation , . .  453 

wife  of  bankrupt ;  scope  of  examination 454 

practice ;  application ' 466 

special  masters  to  conduct 460 

referee,  administration  of  oaths m 592 

conduct ;   admission  of  evidence 592 

exclusion  of  rejected  evidence 593 

refusal  to  appear  and  testify ;  contempts   ^ 460 

scope  and  conduct;  acts  and  property  of  bankrupt 455 

right  to  counsel    455 

production  of  books  and  papers   456 

privileged    communications    457 

attorney  and  client 457 

confidential   communications 457 

criminating  questions ;  immunity   « 458 

privilege  as  to  books  and  papers 458 

use,  in  proceedings  in  other  courts .' 459 

SzeentioiL. 

stay,  levy  against  salary  of  bankrupt 269 

within  four  months'  period,  release 964 

sale  under,  may  be  enjoined 966 

landlord's  distress  warrant   966 
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bankrupts  entitled  to,  Bankr.  Act,  S  6 1 70 

report  of  trustee  as  to  setting  apart,  Gen.  Ord.  XVII , 1067 

trustees  to  set  apart,  Bankr.  Act,  §  47a(ll ) 650 

forms;  order  determining,  when  no  trustee  appointed,  Supp.  Forms,  No.  77..  ..  11 S6 

exceptions  to  trustee's  report,  Supp.  Forms,  No.  78 11 87 

order  determining,  after,  Supp.  Forms,  No.  79 11 S8 

petition  for  review,  Supp.  Forms^  No.  80 11811 

acts  in  United  States  relative  to 181 

aequifeition  of  property  to  secure 204 

administration  of  property    185 

assertion   of   claim,   necessity 1^1 

compliance  with  State  statute    191 

time ;  prior  to  discharge   191 

schedules  to  contain  claim   191,  212 

specific  property  to  be  claimed '. 214 

State  law  determines  character  and  amount 214 

attachment  against,  not  affected  by  adjudication 968 

claim,  bankruptcy  court  to  determine  merits   . .  ^ 184 

waiver,  determination  as  to   187 

not€s  in  respect  to,  jurisdiction  in  respect  to 187 

jurisdiction  ceases  on  determination   186 

requirements  of  State  law 189 

proof  of  right ;  burden  on  bankrupt 217 

referee's  findings  not  disturbed 218 

cost  and  expenses,  payment  out  of  218 

fraud,  effect  on  right  199 

depends  on  State  statutes  199 

concealment  of  assets   200 

fraudulent  transfer  by  bankrupt 201 

property  subject  to  exemption 302 

preferential  transfer,  effect  203 

claim  out  of  property  recovered  203 

history  and  constitutional  ily 181 

incumbered  property,  lien  dissolved  by  adjudication   203 

liens  acquired  through  legal  proceedings   205 

kinds  of  property.  State  law  governs   206 

watches  and  jewelry   206 

wearing  apparel ;  implements  of  trade   207 

homesteads ;  State  decisions  207 

occupancy  in  fact  208 

persons  entitled  to  208 

acquisition  by  proceeds  of  non-exempt  property  209 

sale ;  jurisdiction  of  bankruptcy  court  209 

insurance  policies ;  surrender  value  210 

State  statute  exempting  210 

pension  money 211 

unpaid  purchase  money 211 

parties  entitled ;  right  is  personal   194 

assignee  may  not  claim 195 

wife  or  children,  claim  for  benefit 195 

failure  of  husband  to  assert  claim  195 

bouseholder  or  head  of  family   196 

•  unmarried  bankrupts   196 

partners ;  right  depends  on  State  law   196,  197 

partnership   assets    19** 

persons  in  certain  occupations 199 

property,    administration    185 

no  part  of  bankrupt  estate   186 

trustee  ban  no  title   : 186 

suits  in  respect  to,  no  jurisdiction 188 
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right  of  bauki  upt ;  domicile  controls 190 

.  time  of  residence  or  domicile 190 

sale  of  property,  exemptions  out  of  proceeds 215 

schedules  to  assert  claim   191 

enumeration  of  articles    .  :}12 

amendment  for  insertion  of  claim  ,..,,..• 2\'.i 

to  contain  description  of  articles 237 

claim  must  be  filed  as  part  of  237 

setting-off,  where  no  trustee  is  appointed 212 

out  of  proceeds  of  sale  of  property 215 

trustee's  report,  exceptions  by  creditors 216 

right  of  bankrupt  to  except 21«> 

report  and  exceptions  as  pleadings 217 

State  statutes  and  decisions  control 1^'^2 

force  and  effect  declared 183 

residence  of  bankrupt 18+ 

time  and  manner  of  claiming 164 

trustee  to  set  apart 665 

does  not  take  title 186,  1029 

proceeds  of  insurance  policy 1029 

rights  and  duties  as  to 188 

surrender  of  possession  of  property 189 

waiver  of  claim ;  failure  to  claim 192 

surrender  of  right 192 

effect ;  property  remains  in  estate 193 

wadve  note;  right  of  bolder 193 

discharge  withheld  until  determined 194 


IS. 

administration  of  estates,  allowance,  Bankr.  Act,  §  62 836 

priority  of  payment / 8Q7 

auctioneer's   services    '. 837 

preservation  of  property ;  sums  paid 1 838 

assignees  for  benefit  of  creditors 838 

practice  on  allowance   -839 

attorneys ;  compensation 839 

See  Attorneys. 

indemnity  for,  clerk,  marshal  or  referee  may  require.  Gen.  Ord.  X. 1060 

referee ;  allowances • 617 

BxtortioB. 

from  bankruptcy  estate ;  punishment 569 

SKtrftditioii. 

of  bankrupt  from  one  district  to  another,  Bankr.  Act,  |  10 258 

when  may  be  granted  258 

practice;  release  or  order  for  removal 259 

P. 
Fa«tor. 

discharge  of  liability  for  goods  consigned  389 

liens  for  advances  on  prc^erty  consigned 950 

False  Claim. 

presentation  a  crime  563 

FalM  Oatk. 

offense ;  punishment,  Bankr.  ABt^  I  296 557 

-  indictment  on  information   562 

false  swearing  comprehended   567 

92 
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discharge,  giound  of  objection  34S 

oath  to  schedules  342 

examination  of  bankrupt,  false  oath  343 

False  Pretenses. 

discharge  not  to  affect  liabilities  for,  Bankr.  Act,  |  17 380 

debt  for  property  acquired,  not  discharged , 392 

fraud  must  be  shown  393 

False  Statement  of  Credit. 

discharge,  ground  of  objection.  , 35  J 

elemeiilK  of  proof 351 

obtaining  money  on  property 352 

intent  to  defraud  essential 352,  353 

statement  of  financial  condition 353 

purpose,  to  obtain  credit. 363c 

to   mercantile  agencies ; .  353d 

miiRt  be  matU'  by  bankrupt 355 


involuntary  proercdinpR  not  to  be  brought  a^-'Mnst.  Btfukr.  Act,  §  4 lis 

bankmptcy  proceedings  against,  ex^'eption :. 129 

chief  occupation :  dairying .^ 129 

lease  of  farm ' 13da 

change  of  ooeupation I30b 

Fees. 

additional,  ofRcers  not  to  receive,  Bankr.  Act,  §  72 1M4 

clerk ;  filing  fee,  Bankr.  Act,  S  52a 686 

to  account  for  fees,  Bankr.  Act,  §  51 681 

to  collect  those  of  clerk,  refert»e  and  trusWe,  Bankr.  Act,  |  51 681 

payment  to  referee  and  trustee,  Bankr.  Act,  §  51 681 

filing,  priority  of  payment,  Bankr,  Act,  $  64b(!! » 882 

full  compensation  for  services,  Gen.  Ord.  XXW 1085 

payable  out  of  estate.  Gen.  Ord.  XXXV •. 1085 

marshal :  same  as  in  other  cases,  Bankr.  Act,  §  52b 686 

trustee** :  amount  in  each  case,  Bankr.  Act.  §  48a 668 

deposited  with  clerk,  Bankr.  Act,  §  48a 668 

cf  rtificates  of  search,  Bankr.  Act,  §  51 -. 1043 

clerk ;  filing  fee  as  full  compensation  687 

for  copies  of  papers 687 

filing,  in  involuntary  cases,  priority  of  payment 898 

referee 615 

See  VompenBaiion, 

Fiduciary  Capacity. 

debts  of  person,  for  fraud,  embezzlement,  etc.,  not  affected  by  discharge,  Bankr. 

Act,   §   17 380 

Filing. 

papers  after  reference,  with  clerk  or  referee,  Gen.  Ord.  XX 1070 

Final  Reports. 

trustee  to  make,  Bankr.  Act,  |  47a  ( S ) , 650 

Fines  and  Penalties. 

judgments   not   provable ,.,.  878 
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absolutely  o>^ing,  provable  debt,  Bankr.  Act^  |  6Sa<  1 ) 848 

provability  of  debt i , 859 

owning  at  time  of  filing  petition 859 

judgment,  evidenced  by  860 

instrument  in  writing,  evidenced  by 861 


adjudication,  debtor  not  a  bankrupt,  Off.  Form,  No.  11 1117 

bankruptcy,  Off.  Form,  No.  12 1118 

order  of.  and  reference,  Supp.  Forms,  Xo.  140 1252 

denying,  Supp.  Forma,  No.  141 ^ 1253 

petition  to  vacate,  Supp.  Forms,  Xo.  142 , 1254 

notice  of  motion  to  vacate,  Supp.  Forms,  No.  143 1255 

amendment  of  schedules;  petition,  Supp.  Forms,  No»  81 1190 

order  to  show  cause,  Supp.  Forms,  No.  82 1191 

order  granting,  Supp,  Forms,  No.  83 1192 

appeals ;  citation,  Supp.  Forms,  No.  150 1262 

petition  for,  to  Supreme  Court,  Supp.  Forms,  No.  151 1263 

order  allowing,  Supp.  Forms,  No.  152 1264 

appearance  of  creditors,  Supp.  Forms,  No.  122 1234 

by  intervening  creditors,  Supp.  Forms,  No.  123 1235 

appraisers,  appointment,  oath  and  report.  Off.  Form,  No.  13 1118 

attorney  for  trustee,  order  appointing,  Supp.  Forms,  No.  181 1293 

bankruptcy,  denial  of.  Off.  Form,  No.  6 , 1112 

burdensome  property,  petition  for  instruction,  Supp,  Forms,  No.  182 1294 

order  on,  form,  Supp.  Forms,  No.  183 1295 

composition;  petition  for  meeting  to  consider.  Off.  Forms,  No.  60 1158 

confirmation,  application  for,  Off.  Forms,  No.  61 1159 

order  granting,  Off.  Forms,  No.  62 1160 

distribution  on,  order.  Off.  Forms,  No.  63 1161 

offer,  Supp.   Forms  No.  94 1203 

notice  to  creditors,  Supp.  Forms,  No.  95 1204 

acceptance  by  creditors,  Supp.  Forms,  No.  96 1205 

certificate  of  referee^  Supp.  Forms,  No.  97 1206 

order  to  show  cause,  Supp.  Forms,  No.  98 , 1208 

opposition ;  appearance  of  creditors,  Supp.  Forms,  No.  99 1209 

specifications  of  objections,  Supp.  Forms,  No.  100 1210 

order  of  reference  to  special  master,  Supp.  Forms,  No.-  101 1211 

report  of  special  master,  Supp.  Forms,  No.  102 1212 

eonfirmation ;  order  granting  or  refusing,  Supp.  Forms,  No.  103 1213 

petition  to  set  aside,  Supp.  Forms,  No.  104 1215 

compromise,  petition  for  meeting  to  consider,  Supp.  Forms,  No.  155 1266 

notice  of  meeting,  Supp.  Forms,  No.  156 .' 1267 

order  authorizing,  Supp.  Forms,  No.  157 1267 

concealed  assets;  petition  to  turn  over,  Supp.  Forms,  No.  85 1194 

order  to  bankrupt,  Supp.  Forms,  No.  86 1195 

continuance  of  business,  order  allowing^  Supp.  Forms,  No.  184 1295 

discharge;  petition  and  notice,  Off.  Forms,  No.  57 1155 

opposition;  specification  of  objections,  Off.  Forms,  No.  58 1157 

order  granting.  Off.  Forms,  No.  59 1157 

extension  of  time  to  apply;  petition,  Supp.  Forms,  No.  105 1216 

referee's  certificate,  Supp.  Forms,  No.  106 1217 

order  of  referee,  Supp.  Forms,  No.  107 1218 

application ;  order  to  show  cause,  Supp.  Forms.  No.  108 1219 

referee's  certificate  of  conformity,  Supp.  Forms,  No.  109 1220 

opposition;   appearance  by  creditor,  Supp.  Forms,  No.   110 1221 

specifications  of  objections,  Supp.  Forms,  No.  Ill 1221 

exceptions  by  bankrupt,  Supp.  Forms,  No.  112 1222 

special  master;  order  of  reference,  Supp.  Forms,  No.  113 1223 

notice  of  hearing.  Supp.  Forms,  No.  114 1224 

order  denying,  Supp.  Forms,  No.  116 1225 
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dividends,  list  of  claims  and.  Off.  Forms,  No.  40 1141 

notice,  Off.   Forms,  No.  41 1142 

first,  order  declaring,  Siipp.  Forms,  No.  162 1272 

final  order  of  distribution,  Supp.  Forms,  No.  164 1275 

combined  check  and  receipt,  Supp.  Forms,  No.  165 1276 

examination  of  bankrupt,  order,  Off.  Forms,  No.  28 1131 

or  witnesses,  substance,  Off.  Forms,  No.  2& 1132 

summons  to  witnesses.  Off.  Forms,  No.  30 1132 

return  of  summons,  Off.  Forms,  No.  30 1133 

exemptions;  trustees  report.  Off.  Forms,  No.  47 1148 

order  determining,  when  no  trustee  appointed,  Snpp.  Forms,  No.  77 1186 

report  of  trustee,  Off.  Forms,  No.  47 1148 

exceptions,  Supp.  Forms,  No.  78 1187 

order  determining  after  exceptions,  Supp.  Forms,  No.  79 1188 

petition  for  review,  Supp.  Forms,  No.  80 1189 

injunction ;  other  than  against  suits,  petition^  Supp.  Forms,  No.  7:) 1181 

stay  and  show  cause  order,  Supp.  Forms,  No.  74 1182 

order  that  writ  issue,  Supp.  Forms,  No.  75 1184 

after  stay  aind  show  cause,  Supp.  Forms,  No.  76 1185 

intervention  of  creditors;  appearance,  Supp.  Forms,  No.  123 1235 

petition  of  creditors,  Supp.  Forms,  No.  124 1236 

order  allowing,  Supp.  Forms,  No.  125 1237 

involuntary  proceedings;  trial,  notice  of,  Supp.  Forms,  No.  133 1245 

speciad  muster:  order  of  reference,  Supp.  Forms,  No.  131 1243 

notice  of  hearing,  Supp.  Forms,  No.  132 1244 

report,  Supp.  Forms,  No.  134 1245 

exceptions  to  report,  Supp.  Forms,  No.  135 * 1246 

order  upon  report,  Supp.  Forms,  No.  136 1247 

jury,  demand  for,  Supp.  Forms,  No.  144 1256 

dismiss'al ;  petition  of  creditors,  Supp.  Forms.  No.  137 1248 

order  to  show  cause,  Supp.  Forma,  No.  138 1250 

order,  on  petition  and  notice,  Supp.  Forms,  No.   139 1251 

jury  trial,  order  for,  form.  Off.  Form.  No.  7 1113 

letter  of  attorney  of  creditor,  Off.  Form,  No.  20 1125 

special,  of  attorney  in  fact.  Off.  Form,  No.  21 1126 

marshal,  special  warrant  to  seize  property,  Off.  Form,  No.  8 111-i 

bond  of  petitioning  creditors.  Off.  Forms.  No.  0 1115 

bond  of  bankrupt' for  release,  Off.  Forms.  No.  10 1116 

meetings  of  creditors,  notice  of  first,  Off.  Forms,  No.  18 1123 

first,  list  of  debts  proved.  Off.  Forms.  No.  19 1124 

notices;  final  meeting  of  creditors,  Supp.  Forms,  No.  176 1288 

special  clauses,  Supp.  Forms,  No.  177 1289 

combined,  to  creditors:   Supp.  Forms,  No.  178 1290 

affidavit  of  publication,  Supp.  Forms,  No.  179 1291 

mailing.  Supp.    Forms,  No.    180 1292 

order  to  show  cause,  on  creditor's  petition.  Off.  Forms,  No.  4....' 1111 

partnership;  voluntary  petition,  all  partners  not  joining,  Supp.  Forms.  No.  117.  1226 

petition  of  one  creditor  against,  Supp.  Forms,  No.  119 1230 

pauper  affidavit,  certificate  as  to  falsity,  Supp.  Forms.  No.  169 1282 

petition  and  scheduled,  Off.  Forms,  No.  1 1094 

partnership.  Off.  Forms,  No.  2 1108 

creditor,  involuntary  proceedings.  Off.  Forms,  No.  3 1110 

involuntary;  by  three  creditors,  Supp.  Forms,  No.  118 1228 

ofle  creditor  against  partnership.  Supp.  Forms,  No.  119 1230 

proof  of  claims;  by  agent  or  attorney.  Off.  Forms,  No.  35 1137 

secured  debt  by  agent.  Off.  Forms,  No.  36 1138 

affidavit  of  lost  bill  or  note,  Off.  Forms,  No.  37 1139 

reduction  of  claim,  order.  Off.  Forms,  No.  38 114t 
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expunging  claim^  order,  Oif.  Forms,  No.  39 1141 

special  clAuees  for  proofs,  Stipp.  Forms,  No.  170 1283 

reconsideration  and  rejection,  petition,  Supp.  Foi-ms,  Xo.  171 1284 

notice  of  petition,  Supp.  Forms,  No.  172 1285 

secured  debt,  Supp.  Forms,  No.  173 ' 1285 

order  expunging  or  reducing  debt.  Sup]).  Forms,  No.  174 1286 

allowing  claim,  Supp.  Forms,  No.  175 1287 

proof  of  unsecured  debt,  Off.  Forms,  No.  31 1133 

secured  debt,  Off.  Forms,  No.  32 1134 

debt  due  corporation,  Off.  Forms,  No.  33 1135 

by  partnership.  Off.  Forms,  No.  34 1136 

protection  of  bankrupt,  petition,  Supp.  Forms,  No.  87 1196 

order,  Supp.  Forms,  No.  88 1197 

receivers;  before  adjudication,  petition,  Supp.  Forms,  No.  64 1169 

order  appointing,  Supp.  Forms,  No.  65 : . . .  1171 

after  adjudication,  petition,  Supp.  Forms,  No.  66 1172 

order  appointing,  Supp.  Forms,  No.  67 1174 

continuance  of  business;  petition,  Supp.  Forms,  Nc\  68 1175 

order  authorizing,  Supp.  Forms,  No.  69 1176 

contracts:  order  requiring  completion,  Supp.  Forms,  No.  70 1177 

reports  and  accounts,  Supp.  Forms,  No.  71 1177 

ordf r  confirming^  Supp.  Forms,  No.  72 . . 1180 

reclamation  proceedings;  demand,  Supp.  Forms,  No.  I'^T. 1898 

petition  to  reclaim,  Supp.  Forms,  No.  188 1298 

answer  to  petition,  Supp.  Forms,  No.  189 1301 

redemption  from  lien;  petition  and  order,  Off.  Forms,  Xo.'  43 1144 

referee ;  order  of  reference,  Off.  Form  No.  14 1120 

order,  in  judges  absence,  Off.  Form  No.  15 1121 

oath  of  office.  Off.  Form  No.  16 .V.' '...■.. . .  IlSl 

official  bond.  Off.   Form  No.  17 ' 1122 

certificate  of  disqualification,  Supp.  Forms,  No.  145. , 1257 

certificate  of  fees  payable,  Supp.  Forms,  No.  166 1271) 

renew,  certificate  by  referee  to  judge.  Off.  Forms,  No.  56 1155 

of  referee's  order,  petition,  Supp.  Forms,  No.  158 1268 

certificate  of  referee,  Supp.  Forms,  No.  159 1269 

revision  in  matters  of  law,  petition,  Supp.  Forms,  No.  146 ItSti 

order  allowing  petition,  Supp.  Forms.  No.   147 1259 

notice  to  respondent,  Supp.   Forms,  No.   148 1260 

order  of  circuit  court  of  appeals,  Supp.  Forms,  No.  149 12G1 

sales;  petition  and  order  for  sale  by  auction,  Off.  Forms,  No.  42 1143 

subject  to  liens ;  petition  and  order.  Off.  Forms,  No.  44 1 145 

private;  petition  and  order.  Off.  Forms,  No.  45 1146 

perishable  property;  petition  and  order,  Off.  Forma,  No.  46 Il4r 

petition,  under  G«n.  Ord.  XVTTI   (2),  Supp.  Forms,  No.  190 1.302 

order  for  sale,  Supp.  Forms,  No.  191 1303 

confirmation ;  petition,  Supp.  Forms,  No.  192 1304 

order,  after  notice  to  creditors,  Supp.  Forms,  No.  193 1305 

private ;  petition,  Supp.  I'orms,  No.  194 1306 

order  by  trustee.  Supp.  Forms,  No.  195 1307 

free  of  liens,  petition,  Supp.  Forms,  No.  196 1308 

notice  of  motion,  Supp.  Forms,  No.  197 1311 

order  directing  sale,  Supp.  Form.s.  No.  198 1312 

schedules:  affidavit,  where  bankrupt  cannot  be  found,  Supp.  Forms,  No.  84 1193 

(See  Petitions  Supra.) 

.service  by  publication;  petition,  Supp.  Forms,  No.   120 1232 

order  denying,  Supp.  Forms,  No.  121 1233 

stay  of  suits ;  petition,  Supp.  Forms,  No.  89 1198 

by  referee ;  order  to  show  cause,  Supp.  Forms,  Xo.  90 1199 

stipulation  as  to  hearing  by  referee,  Supp.  Forms,  No.  91 1200 

decision  and  report  of  referee,  Supp.   Fornis,  No.  92 1201 

order  that  writ  issue,  Supp.  Forms,  No.  93 1202 
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subpoena  to  alleged  bankrupt.  Off.  Form  No.  5 1112 

suits  by  truHtee,  petition  for  leave,  Supp.  Forms,  Xo.  185 1296 

order  authorizing,  Supp.  Forms,  No.  186 , 1297 

trustee,  appointment  by  creditors.  Off.  Form.  No.  22 1127 

appointment  by  referee,  Off.  Forms,  No.  23 1128 

notice  of  appointment^  Off.  Forms,  No.  24 1 123 

bond,  officiaJ,  Off.  Forms,  No.  26 1 129 

order  approving.  Off.  Forms,  No.  26 1 1 30 

order,  that  none  be  appointed,  Off.  Forms,  No.  27 1130 

return  of  no  assets,  Off.  Forms,  No.  48 1 149 

accounts ;  receipts  and  disbursements,  Off.  Forma,  No.  49 1 130 

final ;  oath.  Off.  Forms,  No,  50 1151 

allowing;  order,  Off.  Forms,  No.  51 1152 

discharging ;  order.  Off.  Forms,  No.  51 1 152 

removal ;  petition.  Off.  Forms,  No.  52 1152 

notice  of  petition.  Off.  Forms,  No.  53 1153 

order.  Off.  Forms,  No.  54 1153 

vacancy ;  order  for  election.  Off.  Forms,  No.  55 1154 

appointment 

order  approving,  -Supp.  Forms,  No.  160 1270 

reports,  first,  Supp.  Forms,  No.  161 1271 

final,  and  account,  Supp.  Forms,  No.  163 1273 

distribution,  final  order,  Supp.  Forms,  No.  164 1275 

bond,  with  justification  of  sureties,  Supp.  Forms,  No.  167 1280 

order  approving,  Supp.  Forms,  No.   168 1281 

writ  of  error,  from  Supreme  Court,  petition,  Supp.  Forms,  No.  153 1264 

form  of  writ,  Supp.  Forms,  No.  154 1265 

Forms  in  Bankniptej. 

oificial  to  be  followed.  Gen.  Ord.  XXXVIII 1089 

Forms,  OIBoIaI. 

Supreme  Court  to  prescribe,  Bankr.  Act,  S  30 571 

should  be  followed 572 

Fovr  Months'  Period. 

transfers  or  judgments  within,  preferences 793 

date  of  filing  petition  controls 793 

agreement  to  be  performed  within 793  ' 

recording  required ;  statutes  considered 797 

change  of  possession,  unless  filed  or  recorded 79S 

judgment  procured  or  suffered 799 

transfer  of  property ;  what  constitutes 800 

method  immaterial   800 

payments  on  account 801 

intent  or  good   faith 801 

payment  of  antecedent  debts 803 

mortgage  of  property 80.> 

notes   and   checks 80<'> 

deposit  of  money  in  bank 807 

Frand. 

debts  based  on,  not  provable 858 

Fravdnlent  Transfer. 

act  of  bankruptcy.  Bankr.  Act,  §  3a(  1 ) 70 

time  of  commission;  petition  filed  within  four  months,  Bankr.  Act,  §  3b 70 

date  of  recording  or  registering,  Bankr.  Act,  |  3b 70 

property  vests  in  trustee,  Bankr.  Act,  §  70a (4) 987 

suit  to  recover  property,  jurisdiction  of  bankruptcy  courts,  Bankr.  Act,  |  23b..  46T 
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trustee  to  recover  property,  Bankr.    .\(t.   JS   70e 988 

jurisdiction  of  court  of  bankruptcy,  Bankr.  Act,  |  TOe 988 

act  of  bankruptcy ;   elements 78- 

intent  to  hinder,  delay  or  defraud '. 79.       81 

allegations  and  proof  81-83 

insolvency,  not  required  to  be  shown 83 

meaning  of  transfer , 80a 

bankrupt's  property,  within  four  months 95;^ 

Toid;    if  with  intent'  to  hinder,  delay  or  defraud 953 

insolvencv  not  essential    : 954 

within  four  months;  meaning  *. .  "  954 

intent  to  hinder,  delay  or  defraud 955 

meaning  as  at  common   law 955 

evidence;  question  of  fact   1>55 

payments  without  fraudulent  int^-nt    95« 

antecedent  debts :  payment  in  good  faith ^     950 

fraud  implied  from  circumstances    •.' ;....' :\     f<.57 ^ 

sales  on  account 958 

bulk  sales 958 

'    burden  of  proof 958 

discharge,  ground  of  objection,  if  within  four  months*  period 35« 

recording,  within  four  months   357 

distinction  lx?tween  preference  and '. 789 

exemption,  effect  upon  right 201 

property  subject  to '.  .     202 ' 

prior  to  four  months,  suits  to  recover 655 

assignment  of  right  to  bring ". . . . 655 

purchasers  in  good  faith ;  transfers  valid 959 

inquiries  as  to  solveiicy  959 

sale  of  entire  stock   • " ..•...,.     959 

present  fair  consideration 959 

recovery  of  property ;   suits   •.'- .  "MHi  ^ 

trustee  to  bring:   in  what  courts . .  j . .' 959a  , 

jurisdiction   of  district   courts    959b 

trustee :    property    parses   to l&^^  T 

creditors'    rights    action 1003 

effect  of  genera'  assignment .    1003 

claims  against  t'nited  States   , 1004| 

under  State  laws ;   if  within  four  months .' {k>7 

trustee  may  avoid  . 1 042e 

trustee  subrogated  to  rights  of  creditors 1042f 

suits  to  set  aside '. 1042g 

Jurisdiction  of  bankruptcy  courts   1042h 

■  * 

Gamblins. 

debts  based  on,  not  provable ^® 

bucket  shop   transactions 866 

GarnlsliineBt. 

dividends  in  hands  of  trustee ^21 

right  of  State  court,  when  exercised ^22 

proceedings  within  four  months 96^ 

General  Orders  in  Bankmptoy. 

schedule  and  preamble 1051,  1052   . 

H. 
Habeas  Corpns. 

imprisoned  debtor  produced  on.  Gen.  Ord.  XXX 1081 

discharge,  if  for  provable  debt,  Oen.  Ord.  XXX 1081 
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(i^finition,  Bankr.   Act,   §   1 2 

Homesteads. 

exemptions ;    Stat«   deciRions 207 

persons  entitled  to 20*? 

acquisition  by  proceeds  of  non-exempt  property 20!' 

sale ;   jurisdiction  of  bankruptcy  court 209 

Z. 
Indemaity. 

for  expenses  may  be  required.  Gen  Ord.  X 106O 


bankruptcy,  subject  to  • 126 

Imdietment  oa  Information. 

offenses  in  bankruptcy ;   sufficiency 561 

false  oath  in  proceedings 562 

allegations  as  in  perjury 562 

concealment   of    property 362 

knowingly   and  fraudulently 562 

conspiracy  to  conceal  property 563 


liability,  provable  debt 86:; 

offset  by  bank,  of  liability 97?* 

payment  of  note ;   subrogation 736 

preference ;  payment  to  relieve 810 

See  Commercial  Paper;  Proof  of  ClaimM. 

ImimMU. 

voluntary  bankruptcy  proceedings 124 


duty  of  trustee  to  furnish 666 

Injnnetions. 

against  acts  other  than  suits,  jurisdiction 6.'} 

commission  of  acts  interfering  with  administration Gii 

sales  of  property 66 

removal  of  property  from  jurisdiction 67 

practice,  form  of  order 67 

forms;  other  than  against  suite,  petition,  Supp.  Forms,  No.  73 1181 

stay  and  show  cause  order,  Supp.  Forms,  No.  74 1 1 82 

order  that  writ  issue,  Supp.  Forms,  No.  75 1184 

after  stay  and  show  cause,  Supp  Forms,  No.  76 1 1S.'> 

referee,  jurisdiction  to  grant 596 

staying  proceedings,  judge  to  grant.  Gen.  Ord.  XII 1061 

Injuries  to  Person  or  Property. 

wilful,  discharge  not  to  affect  liabilities,  Bankr.  Act,  §  17 380 

right  of  action  does  not  pass  to  trustee 102  "> 

unliquidated   claims ;    provability 87o 

employers   liability ;    judgment   not   provable 874 

wilful  or  malicious,  debt  not  dischargeable 394 

intent  tvnd   malice,   how   ascertained 394 

'•  wilful  "    means    intentional 395 

liabilities   included    395 

libel  a  slander   , 39S 
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of  bankrupt,  proceedings  not  to  abate,  Bankr.  Act,  $  8 248 

ImsolTeaoy. 

definition,  Bankr.  Act,  |  1 z 

dlBinissal  of  petition  for  failure  to  prove,  Bankr.  Act,  §  3c 7a 

examination  of  bankrupt  to  determine,  Bankr.  Act,  |3d 71 

preferences,  recovery  by  trustee,  Bankr.  Act,  |  60b 784 

trial  by  jury,  application,  Bankr.  Act,  $  Iffa 439 

commission  of  act  of  bankruptcy  during 109 

determination,  valuation  of  property 9 

property  fraudulent  conveyed  or  conce^tled. 10 

fair  valuation ;   present  market  value ^ 10 

time  proceedings   were  commenced 11 

evidence  of  valuation 12 

essential  to  act  of  bankruptcy 75 

liiTOliintary  prooeedings,  when  to  be  shown ^ .  •  11-2 

fraudulent  transfer,  not  material Mii 

preferential  transfers,  material    114 

proof,  burden  on  petitioning  creditors   114 

partnership,  determination I  ~>2 

what  constitutes ;  individual  property  71 

preferanoe^  element  of • 7*.U 

allegation  and  proof » 791 

determination ;  valuation  of  property 792 

schedules  as  evidence 792 

reasonable  cause  to  believe 818 

evidence  of  camse  to  believe 819,  8^0 

receivership,  proof  required,  to  constitute  act  of  bankrttptey 103; 

J 

lasolTMicy  L&va* 

state,    suspension • .  • 1048- 

Imstraaaeat  In  Wrltlas. 

See  Commercial  Paper, 

debt  evidenced  by,  provability .•••••..«..•....  861 


forma;  appearance  of  intervening  creditors,  8upp.  Forma^  No.  183 1235 

petition  of  creditors,  Supp.  Forms,  No.  124 1236 

order  allowing,  Supp.  Forms,  No.  125 1237 

creditors  in  involuntary  proceedings . . .; • • 779 

who  may  be  permitted 780 

petition  to  join  in ;  hearing 781 

notice  of  entry  of  order 781 


on  taxes;  priority. 895 

payable  on  written  instrument,  provability 863 

trustees  to  account  for,  Bankr.  Act,  f  47a(l) 650 

trustee  to  account  for  662 

on  deposits  in  depositories 663 

IiLToliUitary  Prooeedinca* 

adjudication,  on  presentation  of  issues,  Bankr.  Act,  §  18d 406 

or  dismiesal,  where  no  pleadings  filed,  Bankr.  Act,  §  18e 40G 

appearance  by  bankrupt  within  five  days,  Bankr.  Act,  §  18b 400 

appearance  of  creditors;  form  Supp.  Forms,  No.  122 1234 

by  intervening  creditors,  Supp.  Forms.  No.  123 . . '. 1235 

attorneys,  petitioning  creditors,  priority  of  payment,  Bankr.  Act,  §  64b (3)  ....  882 

bankrupt,  denial  of  bankruptcy,  form,  Off.  Form  No.  6 1112 

costs  in  contested  adjudications,  Gen.  Ord.  XXXIV 1084 
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creditora  who  may  file  petition,  Bankr.  Act,  f  59b 762 

hearing  as  to  number  and  amount  of  claims,  Bankr.  Act,  |  59d 762 

computation  of  number,  Bankr.  Act,  §  59e 762 

appearances ;  intervention  and  answer,  Bankr.  Act,  %  59b 762 

creditor's  petition,  form.  Off.  Form,  No.  3 1110 

order  to  show  cause,  form,  Off.  Form,  No.  4 1111 

subpoBna  to  alleged  bankrupt.  Off.  Form,  No.  5 1112 

dismilisai,  creditors  to  have  notice   and  opportunity  to  be  heard,  Bankr.  Act, 

i   59g    : 762 

notices  to  creditors,  Bankr.  Act,  |  58a  ( 8 ) 751 

jury  trials  in  contested  cases,  Bankr.  Act,  §  19a 439 

act  of  bankruptcy  or  insoli^ency,  Bankr.  Act,  §  19a 439 

form  of  order  for.  Off.  Form,  No.  7 1113 

partnership;  partner  may  resist  adjudication,  Gen.  Ord.  VIII 1058 

schedule  in  case  of  adjudication.  Gen.  Ord.  VIII 1058 

persons  against  whom  brought,  Bankr.  Act,  |  4 118 

corporations  included;  exceptions,  Bankr.  Act,  §4 118 

exceptions  as  to  wage-earners  and  farmers,  Bankr.  Act,  |  4 118 

petition  filed  within  four  months  after  oommiasion  of  act,  Bankr.  Act,  |  3b 70 

time,  when  begins  to  run,  Bankr.  Act,  §  3b 70 

petition,  filed  by  three  or  more  creditors,  Bankr.  Act,  §  59b 762 

amount  ol  provable  claims,  Bankr.  Act,  §  59b. 762 

answer  alleging  greater  number,  Bankr.  Act,  §  59d 762 

service  on  alleged  bankrupt,  Bankr.  Act*  §  18a 406 

with  writ  of  subpoena,  Bankr.  Act,  §  18a 406 

service  by  publication,  Bankr.  Act,  §  18a 406 

petitioning  creditor's  bond  where  property  is  seized,  Bankr.  Act,  |  3e 71 

pleading  by  bankrupt,  Bankr.  Act,  |  18b 406 

pleadings ;  form  of  answer,  8upp.  Forms,  No.  127 1238 

answer  aJleging  more  than  12  creditors,  8upp.  Forms,  No.  128. 1840 

demurrer,  to  petition,  Supp.  Forms,  No.  129 * .  1241 

notice  of  argument,  Supp.  Forms,  No.  130 1242 

reference,  where  judge  is  absent,  Bankr.  Act,  §  18b ^  . .-. .     49T 

schedules:   petitioning  creditors  to   file  when  4>ankrupt  cannot  be  found.  Gen. 

Ord.  IX 1059 

seizure  of  bankrupt's  property,  Bankr.  Act.  |  69 982 

release  upon  bond  of  bankrupt,  Bankr.  Act,  $  69 ^iw 98S 

solvency  as  defeose,  Baiikr.  Act,  |  3c 70 

examination  of  .allegntd  bankrupt,  Bankr.  Act,  |  .3d 71 

trial,  notice  of,  Supp.  Forms,  No.  133 1245 

special  master ;  order  of  reference.  Supp.  Forms,  No.  131 1243 

notice  of  hearing,  Supp.  Forms,  No.  132 1244 

report,  Supp.  Forms.  No.  134 1245 

exceptions  to  report,  Supp.  Forms,  No.  133 1246 

order  upon  report,  Supp.  Forms,  No.  136 1247 

jury,  dema.nd  for,  Supp.  Forms,  No.  144 1256 

dismissal :  petition  of  creditors,  Supp.  Forms,  No.  137 1248 

order  to  show  cause,  Supp.  Forms,  No.  138 1250 

order,  on  petition  and  notice,  Supp.  Forms,  No.  139 1251 

verification  of  pleadings,  Bankr.  Act,  |  18c 406 

adjudication  or  dismissal ;  order  entered 431 

voluntary  appearance  of  bankrupt 431 

dismissal  after  triaJ 432 

lack  of  jurisdiction 432 

consent  of  parties ;  notice  to  creditors 432 

intervention  by  other  creditors 433 

effect  generally    433 

on  rights  of  creditors 434 

vacating,  applications 4-^-i 

bv  whom  made 434 

appearances,  bankrupt  or  creditor 423 
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creditorg  who  may  make   42;$ 

voluntary,  by  bankrupts,  efTect 424 

made  within  lire  days  424 

in  person  or  by  attorney 425 

attorneys ;  employment ; 839 

petitioning  creditors;  allowance  of  fees 842 

allowance  should  be  reasonable 842 

bankrupts ;  compensation ; .  v 844 

when  allowance  authorized 844 

bond  of  petitioning  creditors,  on  seizure  of  property 110 

order  appointing  receiver  to  provide  for . . . . , '. .  116 

remedies  under;  liability  117 

dismissal  of  petition;  liability  of  sureties 1 17a 

corporations,  proceedings  against ; 131 

effect  of  dissolution  in  State  court ; 132 

amendment  of  1910,  effect 133 

cases  prior  to,  not  applicable 133 

unincorporated  eompaniee 133 

petition  against,  allegations 134 

banking,  exceptions  as  to  135 

effect  of  bankruptcy;  discharge 135 

liabilily  of  directors.  ofBeers  and  stockholders 135 

subject  to  bankruptcy  prior  to  amendment  of  1910 136 

defaults;  duty  of  judge 436 

immediate  adjudication  made 436 

reference,  where  judge  is  absent 437 

defense,  solvency  as  a , 112 

when  insolvencv  need  not  be  shown   112 

material,  in  cases  of  second  and  third  acta 114 

iolvencj  immaterial^  in  case  of  fraudulent  transfer 113 

dismissal ;  notice  to  creditors 758 

effect,  without  notice -. 759 

withdrawals  not  permitted 782 

notices  to   creditors '. 783 

purpose  and  intent 78J 

exceptions  as'  to  wage-earners 127 

who  are  wage-earners 127 

change  of   occupation    128 

as  to  farmers  and  tillers  of  soil 128 

chief  occupation    129 

change  of  occupation   130 

insolvency,  allegation  and  proof 75 

intervention  by  creditors  before  adjudication 779 

order,  when  granted ^ 779 

petition   for ;    hearing    T8l 

creditors  who  may  file 780 

notice  of  entry  of  order  781 

answer  by  intervening  creditor 781 

jury  trials  in  contested  cases 440 

question  of   insolvency    440 

alleged  act  of  bankruptcy 44d 

right  confined  to  bankrupt 441 

issue  of  insolvency ;  burden  of  proof 441 

demand    for ;    application 441 

effect  of  failure 442 

lunatics,  may  not  commit  act  of  bankruptcy 125 

partnership,  petition  when  filed 149 

effect  of  death  of  partner 153 

insanity  of  partner 154 

infancy  of  partner 1 54 

petition,  allegations  as  to  debts  and  credits I55 
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non-consenting  partner ;  rights lo.'i 

form  and  contents > 157 

petition ;  against  whom  filed lOn 

person  or  corporation 100 

time  when  filed 109 

within  four  months  after  commission  -of.  act 10!> 

record  or  raster  of  transfer IIO 

when  bci^ns  to  nm ill 

open  possession  of  property , lio 

allegations  negativing  ezoeptioDS    ^». ^ 131 

creditors  may  file 76fi 

at  time  of  commission  of  act  of  bankruptcy 767 

number,  and  amount  of  claims 767 

sufficient   at   adjudication    76> 

assignment,  to  prevent  petition 769 

holding  voidable  preferences   » 77<> 

claims  collusively  divided   77t> 

provable  claims  must  be  held 771 

unliquidated  debts    771 

secured  creditor  not  to  file 772 

preferred,  right  to  join 772 

claims  provable  and  to  be  counted 773 

attachment,  right  to  join 77:* 

advantages  through  fraud   , 77+ 

estoppel,  by  assenting  to  assignment 774 

participation   in   receivership   prooeedingK 77.% 

relatives  within  third  degree  excluded 77s 

employees  not  to  be  counted 77*> 

one  creditor  filing,  counting  creditors 776 

preferred  creditors  not  counted 77«> 

fraudulently  reduciuj^  number 77H 

answer  averring  more  than  twelve  creditors 777 

filed   in  duplicate  with  clerk T77 

waiver  of  duplicate ! 777 

amendments,   when   allowed 414 

within  reasonable  time , 417 

setting  forth  new  acts  of  bankruptcy 417 

amendments ;  number  and  amount  of  plaims 782 

in  different  districts,  procedure,  Gen.  Ord.  VI 1055 

priority;  first  act  of  bankruptcy.  Gen.  Ord.  VII 1057 

pleadings ;  bankrupt  or  creditor  may  appear 43:( 

who  deemed  creditor 423 

answer  or  demurrer ;  replication , . . . , 42ft 

form  and  contents   , , . , 42(i 

amendments  as  in  equity 426 

insufiicient  denial  of  insolvency 427 

verification ;    how   made 42s 

by   attorney 42» 

practice,  if  amswer  avers  more  than  twelve  creditors 777 

insufficiency   of   allegation 777 

list  of  creditors  to  be  filed. . . . ." 77S 

hearing  before  special   master 77^ 

process,   when   returnable 419 

form  of  subp<pna 41l» 

service,  personal,  how  made   419 

by  publication   42o 

effect,  on  jurisdiction 422 

proofs,  how  made 422 

seizure  of  bankrupt*s  property :   rights  of  creditors 98ri 

petitioning  creditors ;   bond    983 

conditions  of  bond ;  form 983.  OS.*! 

justification   of   sureties    98 


» 
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payment  of  damages  sustained ^  • . .  984 

property  claimed  by  third  person * . . .  984 

liability  of  marshal 985 

practice;   application   * 985 

'                     remedy  of  bankrupt 986 

trial ;  without  a  jury   429 

notice,  how  given , 429 

burden  of  proof  on  petitioners 429 

jury ;  act  of  bankruptcy  or  insolvency , 430 

referee  or  special  master , 430 

to  hear  and  report  ••••• 430 


X 


/ 


Jmdse* 

definition,  Bankr.  Aet,  |  1 2 


claims  founded  on,  provable  debts,  Bankr.  Act^  |  63a  (5) ^  . . .  848 

void,  if  obtained  within  four  months,  Bankr.  Act,  §  67f 928 

entered  after  bankruptcy ;  provability 871 

prior  to  bankrupt's  discharge • 871 

preference ;   procured  or  suffered  within  four  months 799 

proof,  transcripts  to  be  attached 718 

provability ;   fixed  liability  evidenced  by 859 

verdict  for  damages  y. . . .  860 

effect  of  verdict  of  jury •. " 860 

appeal  does  not  affect 860 

barred  by  statute  of  limitations  861 

State  courts,  not  to  be  impeached '.  -  861 

within  four  months'  period  annulled .••••• •••••••••  96G 

execution  and  levy  within  period .., 966 

Jndi^ment  Creditor. 

trnstee  vested  with  rights  and  remedies,  Bankr.  Act,  |  47a  (2)  .....•.., 650 

liens ;  trustee  rights  in  respect  to 941 

effect  of  amendment  of  1910  of  §  47a (2) 942 

rights  and  remedies  vested  in  trustee ,.,  65.S 

purpose  and  effect  of  amendment  of  1910 659 

unrecorded  liens  and  mortgages   .* 660 

contracts  for  conditional  sale  required  to  be  filed •  66 1 

Jndieial  Code. 

circuit  courts  abolished 4 470 

powers  conferred  upon  district  courts • • 470 

JmHsdiotioa. 

appellate,  Bankr.  Act,  |  24 607 

See  AppellaUJwriBdiction;  Appeals, 

bankruptcy  oourts,  suits  by  trustee  for  recovery  ol  property,  Bankr.  Act»  |  23b.  467 

drcuit  oourts  of  United  States,  Bankr.  Act,  |  23a 467 

concurrent  jurisdiction,  with  courts  of  bankruptcy,  Bankr.  Act,  |  23c 467 

courts  in  bankruptcy,  Bankr.  Act,  |  2 • 17 

limited  by  statute 23 

expedition  in  exercise  • 29 

first  acquiring,  exercise  of 28 

referee,  prescribed,  Bankr.  Act,  §  38 68S 

bankruptcy  courts;  scope  and  effect  of  law  conferring 469 

comparative  legislation;  former  laws   460 

effect  of  decisions 469 

under  prior  acts 473 

prior  to  ameiidniout  of  1903   474 

purpose  of  amendments  of  1003  and  1910 475 
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district  courts  as 473 

exclusive  jurisdiction  in  bankruptcy,  under  former  acts 473 

-^^        adverse  claimants,  plenary  suits   476 

**             determination  as  to  adverse  claims 477 

ancillary  jurisdiotion,  exercise  of i 27 

^^       absolute  ownership  of  property  not  essential 477 

sureties  on  bail  bond , 478 

f)08Sf ssion  of  property,  controlling 478 

assignee  or  receiver 48# 

'''H                      under  attachment 4Sl 

daim  of  lien 478 

surrender  on  possession ;  claim  becomes  adverse 4"?*'2 

inquiry  aa  to  basis  of  claim *: 48:* 

ancillary,  exercise,  prior  to  amendment  of  1910 24,  498a 

inherent   in,   as  court   of   equity 498b 

effect  of  amendment  of  1910 49i* 

•aits  by  trustee;  consent  of  adverse  claimant,  when  required 484 

voluntary  submission  of  controversy   4S4b 

fund  in  possession  of  court    484b 

surrender  equivalent  to  emisent 484^ 

how  may  be  shown , 484% 

»..                            objection  to  jurisdiction   486 

appearance  without  objection 485 

recovery  of  property   486 

fraudulently  or  preferentially  transferred 48fi 

trustee  alone  may  bring  487 

by  creditor  in  case  no  trustee! 487 

when  to  be  brought  487 

property  actually  or  constructively  in  possession  of  trustee 488 

summary,  when  exercised 488 

effeet  of  amendment  of  1003. . .' 498 

dependent  Ufion  possession    499 

unauthorized  surrender  of  possession 491 

wlien  property  is  lu  posaes.sion  of  court 492. 

possession  of  banicrupt  that  of  court 493 

actual,  not  required 495 

constructive,  si^^cient 49ft 

liens  on  property  in  496 

exercise;  process v *•* 

conferred  by  filing  petition    •. 413 

district  courts,  effect  of  transfer  of  powers  of  circuit  courts 471 

as  courts  of  bankruptcy   473 

referee :    comparative    legislation    599 

not  possessed  unless  conferred   594 

adjudications  or  dismissa*!  of  petitions .^ 591 

reference  in  case  of  absence  of  judge 591 

effect  of  reference ;  Gen.  Ord.  XII .' 591 

examinations  of  witnesses ;   oaths  to  witnesses '....• 592 

conduct ;    admission   of  evidence 592 

•    exclusion  of  rejected  evidence 593 

property,   seizure   and   release 593 

statutory  jurisdiction  of  judge 594 

court    rules    conferring • 594 

powers  exercised  under  grant 59S 

suits,  plenary,   for  recovery  ol  property 595 

discharges   and   compositions 598 

injunctions,  not   to  grant   certain > S98 

stenographer,  employment  and  compensation • 597 

State  courts :  concurrent  with  bankruptcy  courts 581 

controlled  bv  State  statutes    ; 581 

possession  of  property,  prior  to  four  months'  period 588 

suits   against   bankruptcy   officers 583 
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adjudication,  terminates  504 

assignment  or  receivership  vithin  four  months 504 

proceedings  for  dissolution  of  corporation 505 

^WTf  Trials. 

demand  for,  form,  Supp.  Forms,  No.  144 1256 

involuntary  proceedings,  insolvency  or  act  of  bankruptcy,  Bankr.  Act,  §  19a. . . .  439 

application  in  writing,  Bankr.  Act>  |  19a < 439 

before  answer  is  filed,  Bankr.  Act,  |  19a 439 

jury,  when  specially  sununoned,  Bankr.  Act,  |  19b 439 

right,  in  case  of  offense  under  act,  Bankr.  Act,  §  19c -  439 

adjudication ;  review  by  writ  of  error 536 

involuntary  proceedings,  questions  of  insolvency  or  conunission  of  act  of  bank- 
ruptcy   440 

right  conferred  to  bankrupt 441 

issue  of  insolvency ;  burden  of  proof 441 

demand  for ;  application  441 

effect  of  failure  to  make 442 

offenses  and  other  controversies 443 

constitutional  right  to  jury  trial 443 

contested   discharges '. 444 

trial ;    conduct 442 

verdict ;  judge  may  direct 442 

special ;    effect 443 

Ii. 

breach  of  covenant;  provability 872 

liability  for  continued  use  by  bankrupt 872 

instalments  of  rent  due  at  time  of  bankruptcy >.. 872 

burdensome ;  trustee  may  disclaim 1 027 

Iiesal  Prooeedinss. 

See  Preferences ;  Fjirns. 

preferences  through,  what  constitute 95 

attachment   proceedings    9r> 

distraint  for  rent  95 

garnishment    proceedings 97 

supplementary   proceedings 9\ 

Letter  of  Attomej. 

proof  or  acknowledgment,  how  made,  Gren.  Ord.  XXI 1071 

by  partnership  or  corporation,  Gen.  Ord.  XXI 1071 

of  creditor,  form,  Off.  Form,  No.  20 1125 

special,  of  attorney  in  fact.  Off.  Form,  No.  21 1126 

Leviea. 

void,  if  obtained  within  four  months,  Bankr.  Act,  §  67f 928 

Iiloeiuiea* 

rights  under,  vest  in  trustee 1010 

liquor,  when  pafis  to  trustee 1011 

seat  in  stock  exchange 1012 

Idem. 

present  consideration,  if  recorded,  not  affected  by  bankruptcy,  Bankr.  Act,  §  67d  927 

sales  free  from;  form  of  petition  and  order,  Off.  Forms,  No.  44 1145 

through  legal  proceedings,  begun  within  four  months,  dissolution,  Bankr.  Act, 

§  67c   927 

obtained  while  defendant  was  insolvent,  Bankr.  Act,  §  67c  ( 1 ) 927 
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reasonable  caufie  to  believe  defendant  was  inoolvent,  Bankr.  Act.  |  G7e(2) . .  927 

sought  or  permitted  in  fraud,  Bankr.  Act,  §  67c{3 ) 927 

void,  if  obtained  within  four  months,  Bankr.  Act,  |  67f 028 

property  passes  to  trustee,  Bankr.  Act,  §  67f 928 

creditor's  rights ;  subrogation  of  trustee 940 

trustee  stands  in  position  of : 941 

judgment -creditor.,  in  effect 941 

effect  of  amendment  of  1910  of  §  47a(2) 942 

fraudulent ;   what  constitute 953 

insolvency  not  essential 954 

within  four  months ;  meaning 954 

enforcement  within,  of  prior  mortgage  954 

intent  to  hinder,  delay  or  defraud 953,    955 

meaning  as  at  common  law 955 

evidence ;  question  of  fact 955 

payments  without  fraudulent  intent 956 

antecedent  debts;   payment  in  good  faith 957 

fraud  implied  from  circumstances 957 

sales  on  account;  bulk  salM 958 

burden  of  proof 958 

invalid,  under  former  laws 931 

scope  of  I  07,  declaring 931 

construction  and  general  effect  of  sootion 932 

under  State  statute 939b 

mortgages  to  secure  antecedent  debts 959c 

within  four  months'  period 959b 

possession  of  mortgagor    959 

chattel  mortgages,  if  ineffectual  against  creditors 959d 

voluntary  settlements  on  wife  960 

assignments  for  benefit  of  creditors 960 

legal  proceedings;  distinction  between  {  67,  subsections  c  .and  f ' 961 

invalid,  if  within  four  months   : 961 

comparative  legislation 961 

insolvency  essential 963 

prior  to  four  months'  period,  not  affected 964 

judgment ;  prior  to  four  months'  period 965 

when  a  lien ;   State  statute  controls (>05 

within  four  months*  period,  annulled 900 

execution  and  levy  within  four  months,  annulled 900 

levies,  include  what  960 

sale  may  be  enjoined  967 

under  landlord's  distress  warrant 967a 

attachment,  released  by  adjudication  967b 

exempt  property,  not  affected 968 

prior  to  four  months'  period,  not  dissolved 968 

creditor's  bill ;  begun  prior  to  four  months'  period 969 

lien,  when  not  dissolved 970 

garnishment ;   right  to  writ 96? 

preservation  for  benefit  of  estate : 970 

trustee  may  intervene  for 970 

attachment  may  be  continued ' 970 

priority,  under  State  laws ;  persons  entitled 90S 

continuing  after  bankruptcy 908 

recognized  in  bankruptcy  courts , 909 

unrecorded  mortgages    909 

landlord's  claim  for  rent 910 

recording,  void  because  of  failure 933 

State  law  controls 933 

effect  generally    934 

validity  as  between  parties 934 
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chattel  mortgages  and  conditional  sales 93{i 

object  of  recording , ;*....«.. « 935 

conditional  sale;  right  of  trustee 935 

affect  of  failure  to  file ;  New  York  rule , 9l36 

within  reasonable  time 936 

trustee;   right  to  attack  for  failure 936 

*                     possession  of  bankrupt 938 

agreement  to  withhold 930 

recording  or  filing  within  four  months 930u 

place 939a 

redemption;  form  of  petition  and  order.  Off.  ForniH,  No.  43 1144  • 

atay  of  proceedings  to  enforce 269 

truatee  acquires  property  subject  to 996 

rights  of  judgment  creditor  under 658 

purpose  and  effect  of  §  47a(2)  as  amended  in  1910 659 

Talid;  for  present  consideration  and  duly  recorded 942 

present  consideration;  what  constitutes 943 

mortgage  to  secure  existing  debt 943 

employees,  under  State  law 944 

mechanicsMiens^  not  through  legal  proceedings 945 

not  affected  by  adjudication  * 945 

failure  to  perfect 945 

landlord  liens ;  priority  of  payment < 946 

State  statute  controls ^ 946 

mortgages  to  secure  future  advances 947 

covering  after-acquired  property  847 

chattel  mortgages;  in  possession  of  mortgagor .* 94d/ 

on  special  funds;  equitable «■ 948 

deposit  received  by  bank  while  insolvent 949 

pledge;  unaffected  by  bankruptcy w 949 

retention  of  possession  by  pledgor ^50 

attorneys;  on  papers  of  client  051 

bankers;  on  dividends  to  stockholders   iiV. .."...... ...  961 

livery-stable  keepers • » 9^2 

maritime;   for  repairs  and  supplies 9''>2 

deed  of  trust 0^2 

want  of  record,  not  liens  against  estate,  Bankr.  Act,  §  67a 927 

> 
Life  Insuranee  Polleiea. 

rights  under,  vest  in  trustee,  Bankr.  Act,  |  70a(5) 987 

exemption;  right  dependent  on  State  statute 210 

title;  when  vests  in  trustee • 1015 

cash  surrender  value,  vests  in  trustee  1015 

payable  to  wife  or  beneficiaries 1016 

effect  of  right  to  change  beneficiaries 1017 

bankrupt  ad  beneficiary  • ^018 

Iflmitationa,  Statute  of. 

debts  barred  by;  not  provable   ^^^ 

Litisatiom,  Liquidation  by. 

proof  of  claims;  exception  to  time  limitation 746 

meaning  of  term  ^^^ 

L./^ry-stable  Keepers. 

liens ;  validity ^^^ 

Lujtatios. 

bankruptcy  proceedings  against  j25 
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fraudulent  or  oppresaive  proeeedings.  ....••••••••• 76S 

If  iftvltime  Liens. 

for  repairs  and  supplies;  yalidity 95j^ 

Harried  Women. 

bankrupts,  right  to  become 12ft 

See  Wife  J  Dotoer, 


accounts  of  expenses,  Gen.  Ord.  XIX 107<> 

compensation ;  commissions,  Bankr.  Act,  §  48d 668 

additional,  for  business  conducted,  Bankr.  Act,  §  48e 669 

prohibited,  Bankr.  Act,  §72 1044 

fees  for  performance  of  services,  Bankr.  Act,  §  58b 68ft 

detention  of  bankrupt,  Bankr.  Act,  |  9b 252 

seizure  of  bankrupt's  property,  Bankr.  Act,  §  69 982* 

bond  to  be  given,  Bankr.  Act,  8  69 982 

seizure  of  property,  i^cial  waorrant,  form.  Off.  Form,  No.  8 1114 

bond  of  petitioning  creditors,  form.  Off.  Form,  No.  9 1115 

bond  of  bankrupt  for  release,  form,  Off.  Form,  No.  10 lllft 

fees  fixed  by  genera]  law 687 

while  acting  as  receiver 688 

accounts  to  be  made 68S 

Ifeeknnie**  Uen. 

stay  of  foreclosure,  not  granted 271 

valid ;  not  through  legal  proceedings 945 

not  affected  by  adjudication 94S 

failure  to  perfect 94S 

Meetinsa  of  Creditor*. 

compositions,  consideration,  Bankr.  Act,  |  12a 283 

discharge,  authorize  trustee  to  oppose,  Bankr.  Act,  §  14b 388 

duty  of  bankrupt  to  attend,  Bankr.  Act,  $7(1) 224 

attendance  at  distance  of  more  than  150  miles,  Bankr.  Act,  §  7 224 

final,  trustees  report  to,  Bankr.  Act,  |  47a(7) 650 

when  estate  is  ready  to  be  closed,  Bankr.  Act,  |  55f 691 

first;  time  and  place,  Bankr.  Act,  §  55a 691 

judge  or  referee  to  preside,  Bankr.  Act,  §  55a 601 

forms,  petition  for,  to  consider  compromise,  Supp.  Forms,  No.  155 1266 

notices,  Off.  Forms,  No.  18 1123 

notices  required,  Bankr.  Act,  §  58a  ( 3 ) 751 

publication;  first  meeting,  Bankr.  Act,  §  58b 751 

no  trustee  aippointed,  only  first  to  be  held.  Gen.  Ord.  XV 1066 

proceedings;  promotion  of  best  interests  of  estate,  Bankr.  Act,  $  55c 691 

special,  court  may  call,  Gen.  Ord.  XXV 1077 

subsequent  to  first;  consent  of  creditors,  Bankr.  Act,  §  55d 691 

court  to  call  on  request  of  creditors,  Bankr.  Act,  §  55e 691 

voters;  majority  in  number  and  amount,  Bankr.  Act,  |  56a 697 

secured  and  priority  creditors,  Bankr.  Act,  §  56b 697 

not  to  be  counted,  except  as  to  excess,  Bankr.  Act,  §  56b 697 

attendance  of  bankrupt,  order  compelling 226 

first  meeting,  attendance  required 226 

distance  of  over  1 50  miles 227 

payment  of  expenses  out  of  estate 227 

continuances  of  first  meeting 227 

dividends,  declaration    920 

final ;  ordered  when  estate  is  ready  to  be  closed 69a 
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first ;   aippointment  of  trustee 637 

call  by  referee  after  adjudication 693 

time  and  place  of  holding 693 

continuances  by  adjournment ', 693 

notices  to  creditors,  of  meetings  generally * 760 

first  meeting,  publication 760 

proof  of  publication 760 

procedure;  order  of  business  694 

appearances 694 

bankrupt  to  attend  for  examination  694 

Bpecial ;  purposes 695 

referee    presides  ' 695 

on  call  of  creditors   696 

scope  of  section  55  692 

Toteri^ ;   comparative  legislation 698 

presence ;   what  constitutes    698 

persons  present  not  entitled  to  vote,  not  to  be  counted.  ...*.'....- 698 

creditors  not  to  vote  until  claim  proved « 699 

only  entitled  to  vote 700 

^appearing  specially,  to  assert  title 701 

partners  or  officers  of  corporation .^. .. .- 701 

majority  of  creditors  in  nun;iber  and  amount 700 

secured  creditors;  claims^not  to  be  counted. 701 

excess  over  value  of  security .'. . . . .  701 

priority  creditors 702 

preferred  creditors ;  surrender  of  preference 702 

attorneys  in  fact ;  proxies * 703 

power  of  attorney ;   form   ; .•...* 703 

practice  of  voting  outlined T04 

JfereamtUe  Aceaoies. 

statement  of  financial  condition,  false,  bars  discharge :  853d 

equivalent  to  statement  to  creditor 354 

general  and  special  statements,  effect 354 

continuing   effect 3.^5 

Minors.  ^ 

dividends ;  payments  to,  Bankr.  Act,  §  66b ,  925 

Montka. 

computation,  how  made   575 

M  ortsacej. 

fraudulent;  within  four  months 952 

intent  to  hinder,  delay  or  defraud 963 

See  Fraudulent  Transfers;  Lietis, 

invalid ;  to  secure  antecedent  debts • 958 

possession  of  mortgagor   . .  .* Srsg 

record,  agreement  to  withhold,  evidence  of  fraud 954 

stay  of  foreclosure  proceedings   269 

valid ;  to  secure  existing  debt J43 

to  secure  future  advances    946 

covering   after-acquired   property 946 

if  mortgage  in  good  faith 9-56 

inquiries  as  to  solvency 956 

present  f aiir  consideration 956 

Jf  mtual  Debts  and  Credita. 

set-off,  when  permitted,  Bankr.  Act,  |  68a 972 

See  8et-0ff9. 
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publication  of  notices;  deaignfttion,  Bankr.  Act,  I  28 556 

how  designation  is  made 557 

Votieea. 

creditors  may  request  to  be  sent  to  certain  place,  Gen.  Ord.  XXI 1071 

expenses  of  publishing  or  mailing,  indemnity^  Gen.  Ord.  X 106O 

forms ;  final  meeting  of  creditors,  Supp.  Forms,  No.  176 128'« 

special  clauses,  Supp.  Forms,  No.  177 1289 

to  creditors,  combined,  Supp.  Forms,  No.  178 1290 

affidavit  of  publication,  Supp.  Forms,  No.  179 1291 

mailing,  Supp.  Forms,  No.  180 129i? 

newspapers  for  publication,  designation   557 

service  on  attorneys,  Gen.  Ord.  IV 1054 

JFotieea  to  Creditors. 

publication ;  first  meeting,  Bankr.  Act,  |  58b. 751 

number  of  times,  Bankr.  Act,  {  58b 751 

referee  to  give,  Bankr.  Act,  S  39a (4) -. 599 

ten  days,  by  mail,  Bankr.  Act,  |  58a 751 

given  by  referee,  Bankr.  Act,  |  58c , 751 

attorneys ;   allowances    759 

eompositioB,  notice  of  confirmation   755 

discharge ;  application  for 7S6 

form  of  notice 756 

application  to  extend  time  756 

discharge,  hearing  on  application    320 

diamissal  of  proceedings  7SS 

eiTect,   without  notice    759 

dividends,  declaration  and  payment 758 

examination  of  bankrupt 755 

not  required  in  certain  cases  755 

first  meeting,  and  examination  of  bankrupt 754 

'           publication  of  notices 76(y 

meetings  generally   760 

not  required  in  certain  cases  75a 

receivers,   appointment    759 

referee    to    give 601,  761 

indemnity   for  expenses    761 

sales  of  property ;  notices  required   756 

perishable  property,  when  not  required 757 

under  statute ;  time  and  how  given 753 

rules  and  forms    .' 75^ 

construction  and  effect  of  law 754 

effect  on  jurisdiction 755 

ToluntaTy  petition  after  involuntary 759 

O. 
Oatk. 

definition,  Bankr.  Act,  S  1  ^ 


Oatlia  or  Afirmationa. 

administered  by  whom,  Bankr.  Act,  §  20a 445 

afiirmation,  when  made,  Bankr.  Act,  §  20b 445 

attorneys  of  record,  proofs  of  debts. 446 

comparison  with   former  acts    445 

defects  in  forms   44fi 

how  authenticated 44<% 
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referee  to  take^  Bankr.  Act^  {36 586 


bankrupt;  punishment,  Bankr.  Act,  §  29b ^ 558 

referee ;  acting  when  interested  in  case,  Bankr.  Act,  S  29c 558 

purchase  of  property  of  estate,  Bankr.  Act,  i  29c 558 

refusal  to  permit  inspection  of  accounts,  Bankr.  Act,  {  29c 558 

time  within  which  to  be  prosecuted,  Bankr.  Act,  f  29d ^  538 

trustee;  unlawful  transfer  or  appropriation  of  property,  Bankr.  Act,  §  29a ;558 

purchase  of  property,  Bankr.  Act,  I  29c. . .  ^ 558 

bankrupt ;  commission  generally 564 

false  oath  in  proceeding ; 567 

conoeabment  of  property  ; 565 

punishment      '. 568 

commission  generally ;  comparative  legislation   560 

application  of  section  29 560 

knowingly  and  fraudulently ;  requirement  560 

jurisdiction  of  bankruptcy  courts 561 

indictment  or  information ;  sufficiency 561 

false  oath  in  proceeding 562 

concealment  of  property  562 

conspiracy  to  conceal  property  563 

others  than  bankrupt  as  odicers ;  in  general 568 

false  claim ;  presentation   '. 568 

receiving  property  to  defeat  law   : 569 

extorting  money  from  estate 569 

conspirac}  to  violate  law ^ 569 

punishment 570 

prosecution  within  one  year  570 

referee;  acting  in  case  in  which  interested 570 

punishment  .  , 570 

definition,  Bankr.  Act,  S  1 • 2 


OpeA  Aooovat. 

claim  founded  on,  provable  debt,  Bankr.  Act,  |  63a (4) 848 

provability  of  balance  due 865 

payments  within  four  months ;  effect 865 

Orders,  General. 

Supreme  Court  to  prescribe,  Bankr.  Act,  |  30 • • 671 

binding  upon  courts 572 

not  exclusive  of  rules  of  district  courts 573 

P. 
Papers. 

bankrupt  to  execute  and  deliver,  Bankr.  Act,  |  7(4) 224 

referee  to  transmit  to  clerks,  Bankr.  Act,  §  39a  ( 8 ) 599 

execution  and  delivery  by  bankrupt 229 

transfer  of  property  to  trustee .\  , .  .229,  230 


adjudication  of  partnership,  Bankr.  Act,  §  5a 143 

where  one  or  more  members  are  solvent,  Bankr.  Act,  §  5h 143 

consent  and  settlement  of  partnership  business,  Bankr.  Act,  g  5h 143 

administration  of  estates,  payment  of  expenses,  Bankr.  Act,  §  5e 143 

distribution  of  proceeds  of  partnership  property,  Bankr.  Act,  |  5f 143 

individual  estates  of  property,  Bankr.  Act,  §  5f 143 

surplus  of  individual  and  partnership  estates,  Bankr.  Act,  §  5f 143 

marshalling  assets,  Bankr.  Act,  §  5g 143 


1478  Gbnebal  Inobx. 


Fartmerfl  —  Continued.                                                 ,  page 

court  of  bankruptcy,  jurisdiction,  Bankr.  Act,  |  5c. 143 

proof  of  claimB,  partnership  against  individual  estates,  Bankr.  Act,  §  5g 143 

individual  against  partnership  estates,  Bankr.  Act,  §  5g 143 

trustee,  creditors  of  partnership  to  appoint,  Bankr.  Act,  |  5b 143 

separate  accounts  of  partnership  and  individual  property,  Bankr.  Act,  §  5d.  143 

Pai^tnenliip. 

adjudication  in  bankruptcy,  Bankr.  Act,  f  5a 143 

'     jurisdiction  of  bankruptcy  court^  Bankr.  Act,  §  5c 143 

administration  of  estates,  payment  of  expenses,  Bankr.  Act,  §  5e 143 

distribution  of  proceeds,  Bankr.  Act,  §  5f 143 

marshalling  assets,  Bankr.  Act,  |   5f 143 

forms;  voluntary  petition;  all  partners  not  joining,  Supp.  Forms,  No.  117 1226 

petition  of  one  creditor  against,  Supp.  Forms,  No.  119 1230 

voluntary  bankruptcy  form  of  petition.  Off.  Forms,  No.  2 1108 

letter  of  attorney ;  oath  or  acknowledgment,  Gen.  Ord.  XXI 1071 

partner  may  resist  adjudicaition,  G«i.  Ord.  VIII 10^8 

notice  of  filing  to  be  served.  Gen.  Ord.  VIII 10."5S 

schedule  in  case  of  adjudication.  Gen.  Ord.  VIII 1058. 

proof  of  claims,  against  individual  estates,  Bankr.  Act,  §  5g 143 

individual  partners  against,  Bankr.  Act,  §  5g 143 

trustee,  appointment  by  creditors  of  partners,  Bankr.*  Act,  |  5b 143 

separate  accounts  of  partnership  and  individual  estates,  Bankr.  Act,  |  5d. . .  143 

act  of  bankruptcy ;   receivership 149 

commission  by  one  partner 150 

embezzlement'  of   funds 151 

what  constitute   151 

adjudication,  effect  of  entity  doctrine 146 

separate  from  that  of  partners 147 

time ;  before  settlement  of  affairs 149 

during  continuance  of  business 149 

death  of  partner,  effect 153 

insanity  of  partner,  effect 154 

infancy  of  partner,  effect 154 

form ;    conformity  to  petition 158 

assets,  marshalling  to  prevent  preferences 165 

joint  and  individual,  administration 166 

marshalling  for  payment  of  firm  debts 166 

distribution,  where  adjudication  is  of  firm  only 167 

partnership  proceeds  among  panrtnership  creditors 167 

surplus   among   individual   creditors 16S 

individual  proceeds  among  individual  creditors 166 

surplus  among  partnership  creditors 168 

solvency  of  one  partner,  his  creditors  first  paid 16S 

no  firm  assets ;  rights  of  partnership  creditors 169 

firm  and  individual,  what  are 176 

property   purchased   with   partnership   funds 171 

seat  in  stock  exchange 171 

bankruptcy ;    history    14.'» 

death  of  partner,  no  adjudication  of  partnership 153 

effect  on  jurisdiction  in  bankruptcy 153 

debts,  firm  and  individual 171 

provability,  cases  relating  to 172 

commercial  paper,  firm  as  maker  or  indorser 173 

signing  in  firm  name 173 

partner  signing  individual  name 173 

proceeds  going  into  firm  business 173 

assumption  of  partnership,  by  partner 17.> 

of  individual,  by   partnership .' : . .  175 

joint  and  several,  proof  af^ainst  both  estates 170 

dividends  from  both  estates 1 76 
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definition,  for  purposes  of  bankruptcy 1^^ 

discharge  of  debts;   effect  of  adjudication 159 

partnership  and  individual  debts. •  ^^^ 

where  there  are  no  firm  assets 1^^ 

dividends,  joint  and  several  creditors l*^^* 

entity  doctrine  stated  and  applied. 1^6 

property  and  debts  independent  of  those  of  partners 140 

adjudication  independent  of  that  of  partners • .  •  •  14T 

exemptions  in  partnership  assets 196 

right  depends  on  State  laws 197,  19s 

infancy  of  one  partner,  effect •• 154 

insanity  of  partner •••,... .••.....  154 

insolvency,  determination '. ••••••..  15:2 

what  eonstitutes;  individual  property ^ 77 

involuntary  proceedings;   petition 155 

adlegations  as  to  debts  and  number  of  creditors 155 

non-eonsenting  partner ;   rights , 155 

notice  to  be  served.  I 155 

answer 156 

petition ;   form  and  contents. '. 157 

jurisdiction ;  partners  domiciled  in  different  districts 161 

court  in  which  petition  was  first  filed 161 

petition  against,  when  filed 149 

proof  of  claims,  debt  of  partnership  against  individual  estate 163 

partnership  against  individual  estate , 163 

joint  creditors  to  be  first  paid . . . .« 163 

partner  against  partnership  estate  164 

subrogation  of  partner  to  rights  of  creditors 165 

property;  application  to  payment  of  debt  of  partner,  validity 954 

set-off;  partnership  claim,  against  individual 979 

solvency  of  one  partner,  consent  to  adjudication 177 

waiver  of  consent .-.  177 

administration  of  partnership  estate  by  solvent  partner ■.  177 

trustees;  creditors  of  partnership  to  appoint 162 

individual  estates ;  powers  as  to 162 

separsite  accounts  of  individual  and  partnership  estates 163 

payment  of  expenses 163 

voluntary  proceedings,  petition 154 

allegations  of  petition 154 

petition^  where  all  do  not  join * 155 

form  and  contents 157 

rights  of  partner  who  does  not  join 155 

intervention  by  creditors 157 

TmUtktm. 

title  vests  in  trustee,  Bankr.  Act,  }  70a(2) 987 

trustee,  title  vests  in 1000 

Pauper  AficUtTit. 

form,  certificate  of  referee  as  .to  falsity,  Supp.  Forms,  No.  169 3282 

Pauper  Cases. 

affidavH  filed  with  petition . .  683 

investigattion  as  to  truth 684 

statements  to  be  included 684 

compensation  of  trustee 671 

exemptions,  effect  684 

loans  to  pay  costs 684 

Feaaliy  or  Forfeiture. 

proof  of  claim ;  purpose  of  section  57j 737 
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exemption ;    right  of  bankrupt •. 2^1 

Petitioiifl. 

against  same  debtor,  priority,  Gen.  Ord.  VII 1057 

amendments ;  how  allowed  and  made,  Gen.  Ord.  XI 1060 

docket :   memorandum  of  filing,  Gen.  Ord.  I !  1053 

frame  of,  printed  or  written  plainly,  Gen.  Ord.  V 1055 

indexes,  clerks  to  prepare  and  keep,  Bankr.  Act,  {  51 1043 

in  bankruptcy,  referee  to  consider,  Bankr.  Act.  §  38 588 

in  different  districts,  first  hearing.  Gen.  Ord.  VI 1055 

stayed  until  adjudication  upon  first,  Gen.  Ord.  VI 1055 

transfer  to  other  district,  Gen.  Ord.  VT 1055 

involuntary  proceedings,  service  on  bankrupt,  Bankr.  Act,  $  18a 406 

verification,  Bankr.  Act,  |   18c. 406 

creditors  may  file,  Bankr.  Act,  }  59b 762 

number  of  creditors  and  amount  of  claims,  Bankr.  Act,  §  59b 762 

liearing  as  to  number  and  amount,  Bankr.  Act,  §  39d 762 

by  three  creditors,  Supp.  Forms,  No.  118 1228 

one  creditor  against  partnership,  Supp.  Forms,  No.  119 1230 

voluntary  proceedings,  who  may  file^  Bankr.  Act,  §  59a 762 

filed  in  duplicate,  Bankr.  Act,  it  59c 762 

bankruptcy,  proceedings  commenced  by  filing 413 

filing  caveat  to  all  the  world 413 

amendments,   when   allowed 414 

matter   of   discretion 414 

conform  pleadings  to  facts 415 

allegations  as  to  nature  and  amount  of  claims 416 

defective  verification    416 

within  reasonable  time 417 

application,  how  made 418 

effect,  when  granted 418 

•OBipoBition,  to  set  aside  for  frautf SOS 

diiohftrge^  hj  whom  made 319b 

verification;  requirement 319b 

where  filed 320 

amendments^   when   allowed 320 

revocation ;  what  to  staite 372 

amendments,   when   allowed 372 

filing  generally :   comparative  legislation •i64 

scope  of  section  59 765 

fraudulent  or  oppressive;   remedy 763 

generally,   how   framed 411 

formi^  to  be  used 41 1 

facts  alleged   definitely 412 

disjunctive  statements  prohibited 412 

legal  conclusions  insufficient 412 

filed  with  clerk  of  court 413 

involuntary  proceedings,  against  whom  filed 109 

time  when  filed 109 

within  four  months  after  commission  of  act 109 

record  or  registration  of  transfer 110 

open  possession  of  property 110 

partnership :   form  and  contents 157 

-allegations  negativing  exceptions , 131 

corporations,  allega>tions    '    134 

creditor  or  creditors'  may  file 766 

number  and  amount  of  claims 767 

at  time  of  commission  of  act  of  bankruptcy 7B7 

provable  debts  must  be  held 771 

secured,  not  to  file 77S 
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preferred,  right  to  join 773 

estoppel,  by  assenting  to  assignment 774 

participation  in  receivbrship  proceedings ^ 775 

one  creditor  filing ;  counting  creditors 776 

filed  in  duplicate    : 777 

waiver  of  duplicate    777 

answer  averring  more  than  twelve  creditors 777 

list  of  creditors  to  be  filed 778 

relatives  and  employees  to  be  excluded 778 

amendment ;  number  and  amount  of  claims 782 

dismissal ;    practice 782 

intent  of  provision , 783 

voluntary ;  any  qualified  person  may  file 765 

.where  involuntary  petition  has  been  filed 766 

Petition  to  ReTiae. 

in  matter  of  law , 520 

See  Circuit  Courts  of  Appeals;  Revisory  Jurisdietion, 

Place  of  Busiaoaa. 

determination,  for  purpose  of  adjudication •.••;•.......... 33 

corporations • ...••.:;..  .^ ..  ^'. 34 


discharge  in  bar  of  debt 404 

suit  pending  at  time  of  bankruptcy * .  i 405 

involuntary  proceedings ;  petition  of  creditors « 766 

See  Petitions;  Involuntary  ProceecHngs, 

answer  averring  more  than  twelve  creditors 777 

answer  or  demurrer ;  replication 426 

form  and  contents   426 

amendments  as  in  equity - .^. . . .  426 

verification ;    how  made 428 

by  attorney 429 

appearances  and,  by  bankrupt  or  creditor 423 

when  to  be  filed 424 

Pledge. 

lien  unaffected  by  bankruptcy 948 

retention  of  possession  by  pledgor  for  manufacturer 949 

property,  title  ve'sts  in  trustee 1004 

stock  purchased  for  customer  . . . : 1005 


Plemary  8«ita. 

against  adverse  claimants ;  jurisdiction. ^ . . .     476 

See  Bankruptcy  Courts;  Jurisdiction;  Suits  By  and  Against  Trustees, 


includes  singular  number,  Bankr.  Act,  §  1 3 


Poor  Poraoi 

affidavits,  to  release  from  fees 683 

See  Pauper  Cases, 

Praotiee* 

in  bankruptcy,  in  general 409 

scope  and  limitation  of  section  18 410 

PjreferoBoe  Claims, 

proof ;  surrender  of  preference 727 

See  Preferences ;  Proof  of  Claims, 


14S2  GxN£BAx  Index. 


Prttferenoes.  pace 

attorneys,  payments  to,  recovery,  Bankr.  Act,.  |  60d. ' 785 

creditors,  act  of  bankruptcy,  Bankr.  Act>  f  3a(2 ) 70 

through  legal  proceedings,  Bankr.  Act,  S  3a(3) 70 

time  of  commission  of  act^  Bankr.  Act,  |  3b 70 

insolvency,  at  time  of  transfer,  Bankr.  Act,  \  60b 784 

recording  or  registration  of  transfer,  Bankr.  Act,  §  60b 784 

judgment,  procured  or  suffered,  Bankr.  Act,  |  60b 784 

judgment  procured  or  suffered,  Bankr.  Act,  S  ^Ob 784 

insolvency  of  bankrupt,  Bankr.  Act,  \  60b 784 

preferred  creditors,  person  deemed,  Bankr.  Act,  I  60a 784 

transfer  or  judgment,  within  four  months,  Bankr.  Act,  f  60a 784 

Buits  to  recover,  jurisdiction  of  bankruptcy  courts,  Bankr.  Act,  §  23b. 467 

surrender,  on  proof  of  claims,  Bankr.  Act,  \  57e 705 

transfer  within  four  months,  while  insolvent,  Bankr.  Act,  \  60b —  784 

trustee,  recovery  by,  Bankr.  Act,  §  60b 784 

act  of  bankruptcy ;  essential  elements S4,  85 

transfer  of  property ;  meaning  85 

payment  of  money   86 

depletion  of   estate 86 

exchange  of  securities  does  not  constitute  87 

intent  to  prefer,  proof  required 87 

kaowledge,  when  inferred 88 

pmnmption,  where  result  is  a  prt^f ercnce 89 

where  debtor  was  insolvent • «••  90 

distinguished  from  motive •  Ma 

ftttomey  of  bankrupt ;  payments ••  833<- 

payments  in  contemplation  of  bankni])t<*y.  , ••  883e 

future  services ;  payment  of  compenRation •••  833t 

recovery  of  payments ;  practice ..«  »•  833g 

fireditors  only  may  be  preferred 813 

indorsers  and  sureties •••••  813 

owner  of  funds  converted  or  misappropriated »•  814 

restoration  of  embezzled  funds.  . •  •  •  814 

transfer  for  payment  of  property  converted ' 815 

creditors  holding,  right  to  fill  involuntary  petition ^..••«  T73 

definition  of  term 15 

distinction  between  fraudulent  transfers  and 789 

elements ;  in  general 790 

burden  of  proving  on  trustee 790 

insolvency  requisite  at  time  of  transfer 791 

allegation  and  proof 791 

determination ;  valuation  of  property 792 

schedules  as  evidence , ,  792 

within  four  months  before  filing 793 

date  oif  filing  petition  controls 7d;i 

runs  from  date  of  effect  of  transfer  or  judgment 793 

performance  of  agreement,  made  prior 793 

effect  of  prior  agreements 794 

possession  within  period,  under  prior  agreement 794 

recording  required;  computation  of  time 797 

transfer  before,  but  recorded  after  period 797 

required ;  statutes  considered 795 

as  against  judgment  creditors 799 

as  against  general  creditors ^ . .  790 

change  of  possession,  unless  filed  or  recorded 80^ 

Judgment  procured  or  suffered 801 

procured;  meaning 801 

transfer  of  property ;  what  constitutes 9*^1 

method  immaterial 601 

mingling  funds  with  trust  estate 802 

payments  on  running  account 802 

intent  or  good  faith 803 
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estate  must  be  diminished. , 803 

exchange  of  securities.  .  .  • 804 

payment  of  antecedent  debts 805 

distinction  between^  and  security 805 

mortgage  of  property 807 

assignment 807 

part  for  present  consideration 808 

not««  and  cliecks 808 

payment  on  indorsed 809 

deposit  of  money  in  |)ank 809 

payment  of  wages i^. . . .  810 

effect^  a  greater  percentage 811 

one  creditor  to  receive  advantage 811 

reasonable  cause  to  believe 811 

intent  presumed  from 812 

creditors  of  same  class 812 

payments  share  and  share  alike 812 

exemption  in  property  recovered 203 

generally ;  historical  statement 787 

comparative  legislation 787 

in  England 787 

in  United  States , 788 

definition ;  subsection  a 788 

effect  prior  to  amendment  of  1903 788 

new  credits  set  off  against  preferences,  Bankr.  Act,  §  60c 784 

partnership,  marshalling  assets  to  prevent 165 

recovery  of  property  or  value 830 

when  action  may  be  brought 830 

trustee  only  to  bring  suit 830 

refusal  to  sue;  qreditor  permitted 831 

permission  to  sue 831 

against  creditors 831 

courts  in  which  brought •  831 

bankruptcy  court ;  jurisdiction -. . .  83^ 

referee  not  court  of  bankruptcy 833 

practice  in  suits 888 

pleadings  carefully  drawn 88S 

governed  by  rules  of  court 833a 

property  or  its  value 833a 

specific,  when  recovered 833a 

where  property  has  been  sold 833b 

damages;  value  of  property • 833b 

surrender;  on  proof  of  claim 729 

voidable  must  be  surrendered 729 

liens  through  legal  proceedings 729 

optional ;  effect  of  retention 731 

payments  on  running  accounts 732 

new  credits ;  net  increase  of  estate 732 

intent  of  transfer  or  payment 733 

payment  on  notes  at  bank.  . , 734 

what  constitutes 734 

compelled  by  judgment ;  effect 735 

to  trustee  and  not  to  bankrupt 735 

■et-offs;  debts  tainted  with,  not  subject. 980 

new  credits 833c 

credits  in  good  faith 833d 

through  legal  proceedings,  act  of  bankruptcy 90b 

essential  elements 90 

comparison  with  act  of  1867 \ , 91 

intent  not  essential 91 

suffered  or  permitted  judgment  or  levy ?2 
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appeal  from  judgment,  effect 93 

resistance,  effect 93 

creditors  affected ;  provable  debts 93 

resultant  inequality  among , 93 

legal  proceedings,  wliat  included 94 

attachment  proceedings   94 

•                      distraint  of  goods  95 

supplementary  proceedings  94 

garnishment  proceedings  97 

vacating  or  discharging  preference 95 

five  days  before  a  sale  95 

final   disposition    ^ 96 

Toidable;  what  oosBtitute • •  • .  816 

"  person  receiving  it;"  meaning. 817 

for  benefit  of  creditor 817 

**  reasonable  cause  to  believe;'*  intent  immaterial 818 

amendment  of  1910 ;  effect  paramount 819 

actual  knowledge  not  required * S20 

of  insolvency ;  effect 820 

facts  putting  person   on   inquiry 821 

critical  embarrassment  of  debtor 821 

guess  or  suspicion  insuflficient 822 

non-payment  of  debt ; 823 

insolvency,  existence  must  be  shown 824 

question  of  f aet  for  jury 824 

payment  on  notes  during 825 

finding  of  referee  or  judge  not  to  be  disturbed 826 

past-due  indebtedness i . .  826 

purpose  and  effect  considered 827 

evidence ;  no  recovery  in  absence 827 

circumstances  sufficient ^ 827 

bi«?den  of  proof 828 

sale  of  entire  stock  of  goods '• . , .  828 

presumptively  questionable • 829 

belief  or  knowledge  of  agent  or  attorney • • .«. 


Priorities. 

creditors  holding  as  voters  at  meetings,  Bankr.  Aot,  §  56b 697 

proof  and  allowance  of  priority  claims,  Bankr.  Act,  §  o7e 705 

assignment  of  claim ;  effect 717 

administration  of  estate ;  costs  and  expenses 898 

what  included 899 

referee's  fees 898 

notices  to  creditors ;   cost 898 

attorneys'  fees ;   allowance 899 

services  necessarily  rendered 899 

petitioning  creditors  j  amount 900 

bankrupts ;   in  composition 900 

resisting  adjudication    900 

receiver  of  corporation,  appointed  in  State  court 901 

creditors  holding  priority  claims,  voters  at  meetings  of  creditors 702 

debts  entitled  to  prior  payment,  Bankr.  Act,  §'  C4b 882 

order  of  priority,  Bamkr.  Act,  §  G4b 882 

filing  fees  in  involuntary  cases 898 

in  general ;  comparative  legislation 884 

construction  of  act 886 

priorities  versus  liens 885 

liens  control  if  valid 886 

effect  as  to  wages,  fees  of  attorneys,  etc 886 

debts  due  United  States 887 
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order   of   priority 887 

determination ;  practice 888 

preservation  of  estate :  cost ' 896 

actuad  and  necessary  cost 896 

rent  for  premises  occupied  by  trustee .....,.., 897 

recovering  property,  expenses  of  creditor 897 

allowance,  when  made 897 

proof  of ;  similar  to  secured  claims 727 

taxes ;  duty  of  trustee  to  pay , 889 

cost  of  preserving  estate  first  paid 889 

amount  and  legality,  court  to  determine :  89a 

paiyment  out  of  proceeds  of  sale 892 

character ;   meaning  of  term 893 

claims  included  i.  .> . . .  .  S9^ 

federal  courts  to  determine , 893 

local  assessments > 894 

water  rents 994 

corporations^  liceqse.  fees. 894 

f ranchisie  taxes 894 

subrogation  on  payment 895 

accrued  since  proceedings  were  instituted 895 

interest  to  be  added 89.) 

under  State  laws,  persons  entitled 908 

liens ;  continuing  after  bankruptcy 90S 

recognized  in  bankruptcy  courts. 909 

unrecorded  mortgages   90^) 

collusive  assignment  of 910 

landlord's  claims  for  rent 910 

debts  due  the  State 911 

conflicting  or  overla{>ping 912 

fees  and  expenses,  general  assignees 913 

receivers  and  their  attorneys ^ 913 

sheriff's  fees « 4 914 

under  execution  or  attachment 914 

disbursements  as  custodian  of  property. 915 

bank  deposits 916 

wages,  payment 901 

earned  by  clerk  within  three  months 902 

term  construed 902 

assignee  of  cladm 902 

orders  directing  payment 903 

time  checks 903 

borrowing  money  to  pay 903 

services  performed  within  three  months 904 

breach  of  contract;  judgment  not  entitled  to  priority 904 

owing  at  time  of  bankruptcy • 91)5 

persons  entitled ;  wage^earners M5 

character  of  services  controls 9#5 

traveling  or  city  salesmen 907 


FriTileged  GommimloAtio] 

afttorney  and  client ;   communications 457 

confidential  communications 4.17 


service  on  bankrupt,  Bankr.  Act,  §  18a 406 

return  within  fifteen  days,  Bankr.  Act,  §  18b 4t6  - 

issue,  under  seal  and  tested  by  clerk,  Gen.  Ord.  Ill 1053 

issuance  bv  clerk 419 
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Prooeflfl  —  Continued.  page 

returnable  in  fifteen  days 419 

service,  personal,  how  made * 420 

publication ;   order  directing    42© 

on  absentees :  absconding  debtor 421 

corporations,   infants,   lunatics 421 

non-joining  partners 421 

effect,  on  jurisdiction  in  rem  and  in  personam 422 

delay   in   service 422 

proof,  how  made 422 

ProBilflsory  Hotea. 

See  Commercial  Paper, 

Iheoot  of  Claiau. 

appeals  to  circuit  courts  of  appeal  or  Supreme  Court,  Bankr.  Act,  f  25a 517 

assigned;  statement  filed,  Gen.  Ord.  XXI 1071 

bankrupt,  duty  to  examine  claims,  Bankr.  Act;  {  7(3) 224 

duty  to  inform  as  to  false  claims,  Bankr.  Act,  |  7(7) 224 

contingent  liabilities;  name  of  creditor  unknown,  Gen.  Ord.  XXI 1071 

depositions ;  how  entitled,  Gen.  Ord.  XXI 1071 

debt  due  partnership  or  corporation,  Gen.  Ord.  XXI lOTl 

open  accounts ;  due  date,  Gen.  Ord.  XXI 1071 

assignment  before  proof.  Gen.  Ord.  XXT x 1071 

estate  in  bankruptcy  against  another  estate,  Bankr.  Act,  §  57m 706 

filed  with  clerk  or  referee,  Gen.  Ord.  XX 1070 

filing  claims  in  court,  Bankr.  Act,  §  57e 705 

form  of  proof  of  unsecured  debt,  Oflf.  Forms,  No.  31 1133 

secured  debt.  Off.  Forms,  No.  32 1134 

debt  due  corporation,  Off.  Forms,  No.  33 1135 

by  partnership,  Off.  Forms,  No.  34 1 136 

by  agent  or  attorney,  Off.  Forms,  No.  36 1137 

secured  debt,  by  agent.  Off.  Forms,  No.  86 1138 

affidavit  of  lost  bill  or  note,  Off.  Forms,  No.  37 1139 

order  reducing  cladm,  Off.  Forms,  No.  38 ^. . .  11441 

expunging  claim,  Off.  Forms,  No.  39 1141 

special  clauses  for  proofs,  Supp.  Forms,  No.  170 1283 

reconsideration  and  rejection,  petition,  Supp.  Forms,  No.  171 1284 

'  notice  of  petition,  Supp.  Forms,  No.  173 1285 

secured  debt,  Supp.  Forms,  No.  173 - 1285 

expunging  or  reducing  debt,  order,  Supp.  Forms,  No.  174 1286 

order  allowing  claim,  Supp.  Forms,  No.  175 1287 

individual  undertaking,  secured  by,  Bankr.  Act,  f  57i 706 

instrument  in  writing,  claim  founded  on,  Bankr.  Act,  |  57b 705 

filed  with  claim,  Bamkr.  Act,  §  57b 705 

objections  to  allowance,  Bankr.  Act,  $  57d 705 

hearing  and  determination,  Bankr.  Act,  §  57f 705 

partnership,  against  partners,  and  vice  versa,  Bankr.  Act,  f  5g 143 

penalties  and  forfeitures,  claims  for,  Bankr.  Act,  {  57j 706 

preferences,  surrender,  on  proof  of  claims,  Bankr.  Act,  |  57e 705 

provable  debts,  specified,  Bankr.  Act,  §  63ai 848 

See  Provable  Debts. 

proved  claims,  transmission  to  clerk,  Gen.  Ord.  XXIV 1076 

reconsideration,  before  estate  is  closed,  Bankr.  Act,  §  57k 70r> 

recovery  of  dividend  paid,  Bankr.  Act,  §  571 706 

re-examination;  application  by  creditor  or  trustee,  Gen.  Ord.  XXI 1072 

order  and  examination.  Gen.  Ord.  XXI 1072 

secured  and  priority  claims.  Bankr.  Act,  §  57e 705 

allowance,  for  participation  in  creditors'  meetings,  Bankr.  Act,  §  57e 705 

value  of  securities,  determination,  Bankr.  Act,  §  57h 706 

time  within  which  proved,  Bankr.  Act,  §  57n ^ 706 
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Proof  of  Claims  —  Continued.  Page 

amendment ;    allowance    « 710 

formal  defects  may  be  cured • 719 

after  lapse  of  year ;.:... 719,  748 

presentment  of  new  claim 720 

informal  proof;  supplying  omissions 720 

appeals:   order  allowing  or  rejecting ^ 538 

amount  in  controversy 53» 

liens:  determination  of  validity 540 

priority  and  secured  claims 540 

contests  of  claims :  object  of  section 737 

objections  before  allowance   738 

parties  in  interest  may  file 738 

form  and  contents 738 

evidence  in  support 739 

verified  proofs  as  evidence 7S9 

review  of  referee's  detei;^ination ', 739 

debts  created  by  fraud 718 

effect  of  proof  and  allowance 749 

waiver  of  lien •. . . .  749 

examination  of  claims  by  bankrupt 229 

false  claims,  bankrupt  to  inform  trustee 229 

partnership,  partnership  against  individual  estaite 163 

partner  against  partnership  ebtate 164 

joint  creditors  to  be  first  paid 103 

subrogation  of  partner  to  rights  of  creditors 165 

joint  and  severad  creditors,  agf^inst  joint  and  several  estates 176 

dividends  from  each  estate 176 

penalty  or  forfeiture;  for  wrongful  act  not  included 737 

on  corporation,  for  failure  to  pay  tax. 737 

preferences ;  proof  under  former  act 729 

payments  in  due  course ^ 728 

decisions  under  original  act 728 

transactions  prior  to  four  months'  period 729 

voidaible  under  §  60 729 

effect  of  amendment  of  1903 729,  730 

voidable  must  be  surrendered 729 

liens  through  legal  proceedings 729 

surrender,  when  required 731 

optional :   effect  of  retention 731 

payments  on  running  accounts ^ . .  732 

new  credits ;  net  increase  of  eatate 732 

intent  of  transfer  or  payment 733 

payment  on  notes  at  bamk 734 

what  constitutes   '. 734 

compelled  by  judgment ;   effect 733^ 

to  trustee  and  not  to  bankrupt 735 

priority  claims ;  same  as  secured  727 

proof  and  allowance,  in  general 709 

scope  of  section 709 

comparative  legislation   709 

distinction  between 709 

same  as  between  evidence  and  judgment 710 

separate  and  distinct  steps 710 

proof,  claim  of ;  general  requirements 711 

statements ;  what  to  show 711 

written,  signed  and  verified   711 

contents  of  statement ;  Gen.  Ord.  XXI 713 

consideration ;    statement    • 712 

items  and  dates 1 712 

conformity  of  proof  with  statement 713 

inquiries  as  to  truth  of  statement 713 
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caption  of  statement  713 

verification  by  partner,  agent  or  officer  of  corporation 713 

before  whom  taken s 7 1  * 

official  forms  to  be  used 714 

creditor,  or  agent  or  attorney  may  make 714 

executor  or  administrator   715 

stockholders  of  identical  corporations  713 

assigned  claims,  proof  of  ownership 716 

date  and  facts  of  transfer 717 

effect  on  priorities 717 

accounts,  statement  to  be  attached 71  '^ 

judgments,  transcripts  to  be  attached 71S 

filed  with  referee 72 1 

reconsideration  and  rejection. • 740 

practice  and  petition 740 

jurisdiction  of  court  or  referee 740 

petition ;   presented  by  trustee 74(1 

by  creditor,  when  trustee  refuses : 740 

application  seasonably  made 741 

due  notice  to  claimants , 742 

order  of  referee  or  judge 743 

review  of  order 74:^. 

costs  and  expenses 74S 

recovery  of  dividends 744 

/       secured  claims ;  pur|K>8e  of  proof 721 

surrender  of  security,  effect '. 722 

deduction  of  value  of  security 722 

retention  of  securities 722 

secured  creditor ;  what  constitutes 724 

property  other  than  of  bankrupt 724 

waiver  note.  .  ., 724 

claim  against  exempt  property 725 

value  of  securities ;  ascertainment 72^ 

date  of  determination ' 725 

interest  and  dividends  on  securities. 725 

'  secured  debt  proved  as  unsecured 726 

proof  expunged,  and  value  ascertained 727 

amendment  to  permit  proof 727 

set-offs;  waiver  by  proof  without  claiming 979 

provable   debts  only   subject   to 9Sf 

statement  of  claim,  verified,  Bankr.  Act,  §  57a 705 

subrogation ;  surety  or  indorser 736 

proof  in  principal  creditor's  name 735 

^  surrender  of  preference  by  surety 736 

time  limitation  on  allowance 744 

filed  within  one  year  after  adjudication 744 

purpose  and  effect  of  limitation 744 

presentation  of  facts  informally 745 

tax  claims  excepted 745 

trustee,  presentation  of  claim  to 746 

exceptions;  claims  in  litigation 746 

meaning  of  phrase  liquidated  by  litigation 747 

suit  to  recover  preference 747a 

to  estoblish  vaUdity  of  lien 747a 

fraud  of  bankrupt  in  preparing  schedules 747a 

concealment  of  assets 747a 

amendment  after  lapse  of  year .743 

waiver  of  right  to  bring  suit ^7 

written  instrument,  claim  evidenced  by 717 

filed  with  claim '^^1 

statement  of  consideration 717 
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(iefinition  of  term • • 16 

poBbession,  to  start  time  running  within  which  petition  must  be  filed 110 

receivers'  power  to  seize,  when  claimed  adversely 40 

referee's  order  of  seizure  or  release 593 

restoration,  order  directing,  refusal  to  obey 622 

failure  to  obey,  contempt  622 

inability ;  affirmatively  shown 623 

denial  of  ability,  insufficient 624 

suits  for  recovery,  juri-^diction  of  bankruptcy  courts 24 

power  of  receivers  to  bring • 39 

Prupertsr  •£  Baatevpt. 

appraisal;  appointment  of  appraisers,  Bankr.  Act,  {  70d 987 

redemption;  petition  by  trustee,  bankrupt  or  creditor,  Qen.  Ord.  XXVIII 1079 

petition,  hearing  and  order,  Gen.  Ord.  XXVIII 1079 

sales ;  public  auction,  Gen.  Ord.  XVIII 1069^ 

private,  when  authorized,  Gen.  Ord.  XVIII 1069 

perishable  property,  without  notice,  Gen.  Ord.  XVIII 1069 

seizure  by  marshal,  Bankr.-  Act,  |  69 982 

bond  to  be  given,  Bankr.  Act,  (69 982 

release  upon  giving  bond,  Bankr.  Act,  §69 982 

bond  of  bankrupt  for  release,  form,  Off.  Form,  No.  10 1116 

special  warrant  to  marshal,  form,  Off.  Form,  No.  8 13 14 

bond  of  petitioning  creditors,  form,  Off.  Form,  No.  9 1115 

vests  in  trustee,  by  operation  of  law,  Bankr.  Act,  §  70a 987 

i^^pralsftl;  appointmfiiit  of  appniisers. ••.. 1036 

appraisers;  qualifications 1036 

practice  on  appointment • ; 1033 

burdensome;  trustee  may  disclaim 1033 

executory  contracts'  and  leases 103.^ 

practice;  report  for  instruction • 1034 

order  to  disclaim.  .  . 1034 

sales;  approval  by  court 1037 

before  adjudication,  when  permitted.  , .'••.•. 1037 

inadequacy  of  price;  not  disturbed  for 1038 

perishaUe  property * 1040 

incumbered  property  \  free  of  liens 1041 

liens  sfamild  Iw  protected •. ;  1042 

payment  of  liens  out  of  proceeds.  •. 1042 

notices  to  lienors 1042b 

validity  and  priority  of  liens. 1042c 

practice;  public  or  private 1042e 

resale,  when  granted 1042d 

transfer  of  title  to  purchaser.  •  • 1042d 

title  vests  in  trustee,  as  of  date  of  proceedings 992 

between  petition  filed  and  adjudication   993 

and  appointment  of  trustee 993 

relates  back  to  date  of  adjudication 993 

property  which  vests;  in  general  904 

pOHgession  of  bankrupt   904 

acquired  after  fiJing  petition 905 

subject  to  claims,  liens  and  equities 996 

same  plight  or  condition    996 

defenses,  legal  and  equitable    998 

acts  of  bankrupt  before  bankruptcy 998 

property  subject  to  trust 999 

in  possession  of  bankrupt  as  bailee 999 

specific  property ;  scope  of  subsection  a,  %  70 1000 

documents  relating  to  bankrupt's  property  1000 

patents,  copyrights  and  trade-marks 1000 

94 
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personal  powers 1001 

fraudulently  transferred   1002 

See  Fraudulent  Transfer, 

might  have  been  transferred  or  levied  upon 10O3 

test  to  be  applied 1004 

property  pl«lged  1004 

purchase  of  stock  for  customer 1005 

includes  every  vested  right 10O5 

remainders  and  interests  in  trust 1006 

surplus  income  from  trust  funds. 10O7 

trust  funds  mingled  with  bankrupt's 1008 

dower  and  curtesy  rights *. 1009 

personal  contracts  of  bankrupt 1010 

franchises  and.  licenses   1010 

seat  in  stock  exchange 1012 

life  insurance  policies  1012 

See  Life  Insurance  Policief, 

fire  insurance  policies  . . .  • 1015 

property  sold  on  condition * 1015 

See  Conditional  Sales, 

affected  by  fraudulent  reprewntations 1019 

rights  of  action  of  bankrupt 1025 

reclamation  proceedingp ;  right  to  bring 1020 

go<5ds  purchased  without  intent  to  pay 1021 

property  sold  subject  to  approval 1022 

payment  on  delivery 1023 

proof  of  identity  of-  articles  sold 1024 

practice 1024 

ProTAble  Debts. 

debts  which  may  be  proved,  Bankr.  Act,  §  63a 848 

unliquidated  claims,  Bankr.  Act,  §  63b 848 

list  proved  at  first  meeting.  Off.  Forms,  No.  19 1124 

contingent  liabilities ;  not  unliquidated  claims * .* 876 

distinction  between  former  and  present  act  ..... ... . . .  .* 876 

contingency  must  happen  before  liquidation '. • .  • 877 

salary  due  after  bankruptcy .* ••*••.••.  .'.'•*.' 177 

contracts;  dd)ta  founded  on ••••#.••••..'••■ 866 

validity  must  be  established   ••••••••• t S67 

form  not  material  867 

gambling  transactions ;  violation  of  statute. ..•••...• 867 

speculative  contracts  for  future  delivery 868 

bucket  shop   transactions    868 

debt  owing  at  time  of  filing  petition. 8(58 

breach  of  warranty  869 

executory,  breach 869 

damages  before  complete  performance 869 

contingent  liabilities 87# 

continuing ;  bonds •  ^^ 

amploymeot  and  commissions  ...•.....•..•.••..••• ...••••  871 

damages  prior  to  completion 671 

IsMe,  breach  of  covenant 672 

liability  for  continued  use  by  bankrupt 672 

implied ;  same  as  quasi  contracts   673 

torts ;  liability ^^ 

conversion  of  personal  proi>prty 873 

costs;  in  action  by  or  aorainst  bankrupt 874 

taxed  prior  to  banUruptoy 874 

in  action  to  recover  provable  debt 874a 

in  attachment  suits   87* 


1 
I 
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creditors  filing  involuntary  petitiop,  must  hold 771 

debts  not  provable  878 

fines  and  penalties ;  judgments 878 

alimony  due  or  to  accrue 878 

rent  to  accrue ;  not  fixed  liability 879 

contingent  upon  uncertain  events 879 

notes  for,  given  by  bankrupt » 880 

receiver  in  occupation  of  premises , 880 

re-entry  npon  bankruptcy;  effect 881 

barred  by  vtatnte  of  limitations  S81a 

oommissions  of  trustee  under  deed  of  trust 881  b 

dischargeability  not  affected  by  failure  to  prove 384 

llzed  liability  absolutely  owing -  850 

owing  at  time  petition  is  filed * 850 

judgment;  evidenced  by     850 

verdict  for  damag<*8.  wliere  not  entei**»d 860 

effect  of  verdict  of  jury 860 

appeal  does  not  afl'ect  provability 8fiO 

barred  by  statute  of  limitations 861 

impeaching,  of  State  court   861 

for  fraud  or  collusion 861 

instnunent  in  writing;  debt  evidenced  by 861 

what  are  included  86! 

bills  and  notes  862 

stipulation  for  payment  of  collection  fee 863 

interest  recoverable  at  time  petition  is  filed 863 

indorser  or  surety  debts   * 864 

indorsers,  liability 864 

surety  and  corporate  bonds 865 

director  of  savings  bank  for  funds  embezzled 865 

fee  for  increase  of  capital  stock 866 

history  and  comparative  legiMation 850 

judgments,  entered  after  bankruptcy   87 1 

entry  prior  to  bankrupt's  discharge 871 

open  accounts ;  balance  due ^ 866 

payments  within  four  months  866 

proof  of,  see  Proof  of  Claims, 

provability ;  determination  851 

debt ;   what  constitutes   851 

defenses  to  allowance   • 851 

ultra  vires  act  of  corporation  . . .  •. 852 

void  contracts    , . . . .  852 

"  proved  "  and  "  allowed  " :   distinction    852 

contracts.,  liabilities  based  on    853 

ex  contractu  and  ex  delicto  853 

based  on  torts 853 

debts  existing  when  petition  filed 854 

equitable  debts    855 

money  secured  by  false  representation   ' 856 

amount  due  after  foreclosure  of  mortgage 856 

debts  against  more  than  one  person 856 

partnership  obligation,  endorsed  by  partners 857 

person  proving ;  effect 857 

assignee  for  creditors . .' 857 

wife  against  husbamd's  estate 857 

claim   for   services .,,. ,....- 857 

alien  creditors   858 

fraud  or  preference ;  effect 858 

fraudulent  debts  not  provable 8*58 

set-off;  right  as  to  provable  debts 980 

taxes  not  debts,  need  not  be  proved. . . . .- 891 
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unliqiiidated  claims;  liquidatioi;i ; 874c 

effect  and  purpose  of  provision  : 874f 

injuries  to  persons  or  property ;  damages 874d 

employer's  liability;  judgment  not  provable  874d 

waiver  of  tort,  and  proof  on  quasi  contract 875 

liquidation;  bow  accomplisbed 875 

« 
Proteotion  from  Arrest. 

bankrupt  entitled  to,  Bankr.  Act,  §  9a 252 

scope  and  purpose  of  provision 253 

rig^t  begins  when  petition  is  filed 254 

ends  upon  discharge 254 

debts  or  claims  released  by  discharge 255 

application  for  order ^ 255 

referee  may  grant '.'.;. 265 

Pnblloatioa. 

notices^  to  creditors;  ordered  by  judge,  Bfuikr.  Act,  §  oi^b 751 

of  meetings  of  creditors,  Bankr.  Act,  §  68b 751 

service  of  notice  in  involuntary  cases,  Baiikr.  Act,  §  ISa. 40r« 

Piftrchaser  ia  Good  Faith. 

transfers  to,  valid   95H 

inquiries  as  to  solvency 95!i 

sale  of  entire  stock 950 

present  fair  consideration 959h 

Q. 

Qualifleations. 

referiH",  specified,  Bankr.  Act,  §  35 584 

trustees  specified,  Bankr.  Act,  §45 646 

trustees :   competency    646 

prescribed  by  statute 647 

persons  not  qualified ; 647 

stockholder  of  bankrupt  corporation 648 

R. 

Reeeivers. 

compensation ;  commissions,  Bankr.  Act,  §  48d . . . . , 668 

additional  for  business  conducted,  Bankr.  Act,  §  48e 669 

additional,  prohibit*Ml,  Bankr.  Act,  §  72 1044 

forms :.  petition  for  appointment  before  adjudication  Supp.  Forms,  No.  64 1169* 

order;  before  adjudication,  Supp.  Forms,  No.  65. ...  ! 1171 

petition  for  appointment  after  adjudication,  Supp.  Forms,  No.  66 1172 

order  for  appointment,  after  adjudication,  Supp.  Forms,  No.  67 1174 

continuance  of  business;  petition,  Supp.  Forms,  No.  68 ■ 1175 

order  aaithorizing,  Supp.  Forms,  No.  69 1176 

contracts;  order  requiring  completion,  Supp.  Forms,  No.  70. ...  i 1177 

reports  and  accounts,  Supp.  Forms,  No.  71 1177 

order  confirming,  Supp.  Forms,  No.  72 1180 

adverse  claimant  in  possession  of  properly 480 

ancillary  proceedings,  appointment   in ■. 28 

appointment;  jurisdiction  of  court  of  bankruptcy 36 

exercise  of  equity  power 36 

preservation  of  estate,  purpose  of  appointment 37 

power  exercised  with  caiution 36 

notice  to  creditors 75t» 

attorneys ;  allowance  for  services  844 

compensation;  when  appointed  in  bankruptcy 844 

appointed  by  State  courts  844a 

bond  of  petitioning  creditors  on  appointment 115 

liability  for  costs  and  expenses 116 

remedies  against  sureties   116 
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compensation,  maximum  amount  fixed  by  statute 12 

court  may  deny 43 

effect  of  amendment  of  §  2 ( 5)  by  Act  of  1903 43 

allowance  out  of  assets 44 

continuance  of  business;   jurisdiction 44 

compensation ;  effect  of  amendment  of  1910 46 

conduct  of  business '  45 

possession  of  property  claimed  adversely 40 

in  State  courts,  seizure 40 

powers  conferred  by  statute *. ^ 

sale  of  property 38 

suits  for  recovery  of  property ^ 39 

practice ;  application  for  appointment 41 

notice  of  application ^    41 

order  of  appointment 42 

report  and   accounts 42 

State  courts;  fees  and  expenses,  priority ; 913 

IfteoelTevflhip. 

act  of  bankruptcy ;  essential  elements 100 

application  for,  constitutes  act 102 

appointment  of  receiver,  under  equity  power 102 

insolvency  essential    103 

record  of  court  aippointing  receiver,  as  proof 104 

meaning  of  term 105 

precedents  under  former  law 106 

partnership,  act  of  bankruptcy 149 

lieelAiaation  Prooeodlncs* 

property  in  possession  of  trustee;  right  to  bring 1020 

goods  purchased  without  intent  to  pay 1021 

purchase  on  verge  of  bankruptcy 1021 

proof  of  insolvency 1022 

false  financial  staftement 1022 

property  sold  subject  to  approval 1022 

expression  of  dissatisfaction 1023 

under  rental  contracts 1023 

payment  on  delivery 1023 

failure  to  pay ;  title  does  not  pass 1024 

proof  of  identity  of  articles  sold 1024 

practice 1024 

forms;  demand,  Supp.  Forms,  No.  187 1298 

petition  to  reclaim,  Supp.  Forms,  No.  188 1298 

answer  to  petition,  Supp.  Forms,  No.  189 1301 

• 

Records. 

referee  to  cause  to  be  made^  Bankr.  Act,  i  39a  ( 5 ) 599 

to  transm-it  to  clerks,  Bankr.  Act,  $  39a  ( 7 ) ,.  599 

referee  to  keep,  Bankr.  Act,  §  42a 631 

proceedings  in  separate  books^  Bankr.  Act,  §  42b 631 

transmission  to  court,  Bamkr.  Act,  §  42c 631 

prepared  in  each  case 632 

what  constitutes 632 

certified  and  transmitted  to  court 632 

referee  to  prepare 602 

to  transmit  to  clerks 602 

Reoordini^. 

liens  void  for  want ,934 

val  id  as  between  parties 934 

eliattel   mortgages  amd  conditional  sales 934 
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object  of  recording 934 

effect  of  failure ;  New  York  rule 93^ 

conditional  sale ;  failure  to  record 935 

possession  of  bankrupt 937 

agreement  to  withhold 938 

recording  or  filing  within  four  months 93t 

ReeoTerj  of  Property. 

conveyed  or  encumbered  with  four  months^  Bankr.  Act,  f  67e 927 

jurisdiction  of  State  courts,  Bankr.  Act,  §  67e 95d 

costs,  priority  of  payment,  Bankr.  Act,  §  64b(2 ) 8iJ2 

suits  by  trustee,  jurisdiction  of  bankruptcy  courts,  Bankr.  Act,  §  23b 467 

trustee ;  property  transferred,  Bankr.  Act,  {  70e 98S 

preferences;  suits  by  trustee • 8t# 

when  trustee  refuses  to  sue  8il 

conrts  in  which  brought 831 

property,  jurisdiction  of  suits  24 

,  reoeivers,  power  to  bring  suite • .19 

sulti^  Jnrifldietion  of  referee a!i.> 


absence  or  disability,  another  referee  appointed,  Bankr.  Act,  §  43 634 

•cts  prohibited,  Bankr.  Act,  §  39b 59S 

appointment;  term  of  office,  Bankr.  Act,  §  34 :*>.: 

certificate  of  disqualification,  form,  Supp.  Forms,  No.  145 1257 

certificate  of  feee  payable,  form,  Supp.  Forms,  No.  166 1279 

clerk  to  collect  fees,  Bankr.  Act,  §  51 Gil 

delivery  of  papers,  Bankr.  Act,  |  51 6S1 

payment  of  fees,  Bankr.  Act,  {51 6S1 

compensation ;  amount  of  fees,  Bankr.  Act,  {  ^Oa , 612 

transfer  of  case  to  another  referee,  Bankr.  Act,  §  40b 612 

revocation  of  reference,  effect,  Bankr.  Act,  |  40c 613 

additional,  prohibited,  Bankr.  Act,  {72 1944 

contempts  before,  Bankr.  Act,  {  41a 619 

certification  of  facts  to  judge,  Bankr.  Act,  §  41b 619 

creation  of  office,  Bankr.  Act,  §  33 589 

definition,  Bankr.  Act,  §   1 2 

designation  of  districts,  Bankr.  Act,  §  34 582 

duties ;  statutory,  Bankr.  Act,  §  39a 599 

expenses ;  accounts  to  be  kept.  Gen.  Ord.  XXVI 1077 

fees;  in  full  compensation  for  services.  Gen.  Ord.  XXXV 10»5 

not  including  expenses.  Gen.  Ord.  XXXV lOH^ 

indorsement  of  papers.  Gen.  Ord.  II 10o3 

jurisdiction  prescribed,  Bankr.  Act,  §  38 58S 

meeting  of  creditors,  to  preside  at  first,  Bamkr.  Act,  §  55b : 691 

notices  to  creditors  given  by,  Bankr.  Act,  §  58c 751 

number,  Bankr.  Act,  §  37 587 

oath  of  office,  Bankr.  Act,  §  36 r>36 

form,  Off.  Form,  No.  16 11-1 

offenses ;  punishment,  Bankr.  Act,  §  29c 55vS 

acting  in  case  in  which  interested,  Bankr.  Act,  S  29c 5.i8 

purchase  of  property  of  estate,  Bankr.  Act,  §  29c 558 

refusal  to  permit  inspection  of  accounts,  Bankr.  Act,  §  29c 55^ 

official  bonds ;  amount,  sureties,  condition,  Bankr.  Act,  §  50a 677 

filed  with  clerk  of  court,  Bankr.  Act,  §  50h 678 

suits  upon,  for  use  of  person  injured,  Bankr.  Act,  §  50h 67:^ 

brought  within  two  years,  Bankr.  Act,  §  501. ..  ^ ^7^ 

vacancy,  for  failure  to  give,  Bankr.  Act,  §  50k 67S 

official  bond,  form.  Off.  Form,  No.  17. 1122 

order  of  reference;  to  name  day  when  bankrupt  shall  attend.  Gen.  Ord.  XII. . . .  JL061 
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orders ;  what  to  recite.  Gen.  Ord.  XXIII : 1076 

petition  to  rtview  order,  Supp.  Forms,  No.  158 1268 

certificate  upon,  Supp.  Forms,  Xo.  159 1269 

qualifications  specified.  ])ankr.  Act,  §  35 .'584 

records,  how  kept,  Bankr.  Act,  §  42a 631 

proceedings,  kept  in  separate  book,  Bankr.  Act,  §  42b 631 

transmission  to  court,  Bankr.  Act,  §  42c 631 

reference  after  adjudication,  Bankr.  Act,  §  22 464 

removal  of  'trustee;  order  to  show  caaise,  Gen.  Ord,  XVII 1067 

review ;  petition  for,  Gen.  Ord.  XXVII 1077 

time  and  place  to  act ;  judge  to  order,  Gen.  Ord.  XII 1061 

vacancy,  temporarily  filled,  Bankr.  Act,  §  43 634 

application  for  stay  of  suit  against  bankrupt 274 

appointment  by  courts  of  bankruptcy 582 

by  court  and  not  judge  582 

form  of  court  order 583 

.    term  of  office   583 

appraisers ;  appointment ; 103$ 

compensation ;   comparative  legislation   613 

prior   to   amendment  of    3  903 ; 613  . 

pauper  cai^s    614 

special   master,   services   as 614 

composition  cases    615 

effect  of  amendment  of  1903 ; 615 

filing  fee ;   amount   615 

claim  fee ;  purpose 61 5 

when  payable ;   charge  against  estate 615 

disbursements  to  creditors,  commissions 616  . 

all  creditors  included 616 

sums  paid  by  trustee,  not  entitled , 617 

full  compensation ;  meaning 617 

reference  to  two  or  more  referees 618 

composition ;   report  of  offer  and  acceptance 296 

setting  aside,  trial  before 306 

contempts  before,  scope  of  jurisdiction 626 

disobedience  of  orders ., 621 

restoration  of  property ;  inability 622 

failure  to  obey  wilful 623 

ability  to  obey  affirmatively  shown 623 

denial   of  ability  insufficient 624 

refusal  to  explain  disposition  of  property 624 

misbehavior  in  presence 625 

witnesses,  refusal   to  appear 625 

subpcena,  mileage  and  fee  to  be  paid 626 

refusal   to   be   sworn 626 

to  answer  material  questions 626 

evasive  and  indirect  answers 626 

practice ;   act  must  l)e  followed 627 

notice  to  perj^on  charged 627 

ciiUBoiti  to  Jud^  ••••••••••••••••••••••••••• • v28 

filed  with  clerk «2m 

petition  and  order  62.s  ' 

service  on  person  charged  628 

hearing  on  return   €2« 

punishment ;  fine  or  imprisonment  •2» 

commitment ;  order 6*^6 

discharge,  application  referred  to  as  spf^cial  niastor 310 

hearing  referred,  as  special  master  ^6 

minutes  and  report  of  special  master ' 333 

compensation  and  disbursements  334 
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duties   in  general 601 

dividends;  declaration  601 

sheets  prepared   601 

,  schedules ;  examine  and  amend 601 

prepare  and  file  in  case  of  failure  of  bankrupt G02 

information  as  to  estates 601 

notice  to  creditors S02^ 

records ;   to  prepare 602 

transmit  to  clerks 602 

evidence ;  preservation  when  no  8tenograf»her 603 

papers  at  clerk's  office,  to  call  for 0O3 

expenses;  allowances   617 

what  included   617 

fees :   collection  by  clerk 682 

payment,  after  estate  is  closed 683 

involuntary  proceedings,  reference  to  hear  and  report 436 

reference  where  judge  is  aibsent '.  437 

jurisdiction ;  comparative  legislation 590 

not  possessed  unless  conferred *  590 

adjudications  or  dismissal  of  petition 59 1 

reference  in  case  of  absence  of  judge 591 

effect  of  reference ;  Gen.  Ord.  XII 591 

reference  in  involuntary  cases ;  ptactice 592 

administration  of  oaths  to  witnesses 592 

conduct  of  examinevtions  of  witnesses 592 

competency  of  evidence 592 

exclusion  of  rejected  evidence 593 

seizure  and  release  of  proj)erty 593 

statutory  jurisdiction  of  judge 594 

court  rule  conferring 594 

powers  exercised  under  grant 595 

suits,  plenary,  for  recovery  of  property 595 

discharges  and  compositions 596 

revocation  or  setting  aside 596 

injunctions,  not  to  grant  certain 596 

granted,  in  certain  cases 596 

stenographer,  employment 597 

payment  of  fees 598 

limits  of  district 583 

not  included  within  meaning  of  court 7 

notices  to  creditors,  duty  to  give 761 

indemnity  for  expenses 761 

offenses ;  acting  in  case  in  which  interested 570 

punishment 570 

order'  of  reference ;  form 438 

proceedings  before,  certified  copies 462 

prohibitions ;  not  to  act  in  cases  where  interested 603 

cannot  practice  in  bankruptcy 604 

cannot  purchase  property  of  estate 604 

proofs  of  claims ;  jurisdiction 711 

inquiries  as  to  truth  of  proofs 713 

filed  with ;  clerk  to  transmit 721 

determination  as  to  secured  claims 723 

securities ;   ascertaining  value 725 

contests ;  hearings 737 

reconsideration  and  rejection ;  practice 739 

order ;  review 742 

qualifications ;  residence 584 

relative  of  certain  judicial  officers 585 

records ;  kept  in  books 632 
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separate  in  each  .case 632 

•  certified  and  transmitted  to  court 632 

removal  from  office,  for  cause 583 

when  ill  or  insane 634 

reviews  by  judge ;  petition ;  contents 604,  606 

time  within  which  applied  for 604 

must  be  reasonable 605- 

order  only  reviewable , 605 

decision  on  facts ;  effect 606 

conflicting  evidence;  not  disturbed 607 

record  to  be  certified 601) 

ruling  of  referee;  evidence 610 

documents  handed  up 610 

hearing,  how  conducted * 610 

times  and  places  where  they  act 591 

-trustee ;  appointment  on  failure  of  creditors 638 

approval  or  disapproval  of  appointment 639 

grounds  of  disapproval ^ 640 

Referenee. 

caees  after  adjudication,  Bankr.  Act,  |  22 464 

to  any  referee  in  district,  Bankr.  Act,  §  22 464 

involuntary  proceedings,  to  referee  where  judge  is  absent,  Bankr.  Act,  §  18f 407 

docket ;  entry  in,  Gren.  Ord.  1 1053 

order,  form.  Off.  Form,  No.  14 1120 

in  judge's  absence,  form.  Off.  Form,  Ko.  15 1121 

administration    without    465 

after  adjudication,  general 465 

entry  of  order    46.'> 

to  any  referee  in  district ; 465 

adjudication,  in  case  of  absence  of  judge  .- 591 

effect  of  reference ;  Gen.  Ord.  XII 591 

involuntary  proceedings ;  where  judge  is  absent   437 

order ;   form   , 438 

voluntary  proceedings;  absence  of  judge • 437 

order  of;   form '. . . '  438 


bankrupt;  vests  in  trustee • 100^ 


trustee,  does  not  abate  suit  or  proceeding,  Bankr.  Act,  {  46 , 649 

referee,  when  ill  or  insane 634 

trustee,  by  judge  and  not  by  referee • 645 

cause ;  inducement  of  appointment  645 

practice   645 

withholding  compensation    • 675 

BeasoTAl  of  Oftiieee. 

from  one  bankruptcy  court  to  another,  Bankr.  Act,  §  32 577 

convenience  of  parties  in  interest,  Bankr.  Act,  §  32 577 

when  to  be  made   ,....'..  578 

parties  in  interest ;  meaning  57S 

to  accrue ;  not  provable , 87S 

not  fixed  liability  owing  at  time  of  filing S7?> 

contingent  upon  uncertain  events 879 

notes  for,  given  by  bankrupt 880 

receiver   in  occupation   of   premises 880 

re-entry  upon  bankruptcy ;    effect 881 
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jurisdiction;  exercise  by  bankruptcy  court C2 

lack  of  administration,  sole  ground : f2 

application^  by  whom , , . ,  62 

when  to  be  granted  i,  03 

practice  on  application €3 

Reports. 

trustees  final,  before  final  meeting  of  creditors,  Bankr.  Act,  |  47a  (8) 

condition  of  estates,  Bankr.  Act,  g  47a  ( 10)  • , 

Residenoe. 

of  bankrupt,  in  district 32 

corporation,  what  constitutes  3" 

preceding  six  isionths 341) 

remoTil  from  one  diatrict  to  BSMoHhw,  effeet , 35 

R«Tiews  by  District  Jadg«. 

certificate  by  referee  to  judge,  form,  Oflf.  Forms,  No.  56 1155 

by  judge,  of  order  of  referee ;  petition,  Gen.  O'rd.  XXVII 1077 

certificate  of  question,  Gen.  Ord.   XXVII 1077 

forms,  petition  for,  Supp.  Forms,  No.  158 1268 

certificate  of  referee,  Supp.   Forms,  No.   159 1269 

decision  on  facts ;  effect 606 

conflicting  evidence ;    not  disturbed 607 

hearing  by  judge ;  conduct WO 

order  only  reviewable    605 

record  to  be  certified    WO 

rulings  oi  referee ;   evidence    WO 

documents  handed  up    610 

petition;    Gen.    Ord.    XXVII. 604 

contents 006 

time  for  application    i#4 

reasonable ;  what  constitutes  605 

ReTiaory  Jnriadiotion. 

circuit  courts  of  appeals,  exercise,  Bankr.  Act,  §  24b 507 

exercise  of  power    515 

forms.;  petition  to  revise,  Supp.  Forms,  No.  146 1258 

order  allowing  petition,  Supp.  Forms,  No.  147 1250 

notice  to  respondent,  Supp.  Forms,  No.   148 1260 

order  of  circuit  court  of  appeals,  Supp.  Forms,  No^  149 1261 

petition  to  revise  in  matters  of  law 520 

distinction    between,    and   appeals -f 521 

.  right  exclusive  or  accumulative ' 5S2 

dependent  on  character  of  controversy 524 

questions   of   law   only   considered 527 

of  law  and  fact ;   remedy  by  appeal 526 

appeal    treated   as 526 

uniting  with   petition    526 

matters  subject  to 521 

objeet  and  character  of  proceedings  to  govern d2i« 

orders  during  proceedings 630 

practice;   petition,  form   d3-2 

record;  State  questions  involved  *32 

evidence  taken  before  referee   533 

opinion  of  district  judge  <jn  review 583a 

time  of  filing  petition 563a 

notice  to  adverse  parties  634 

dismissal  for  lack  of  parties 604 

ReTiTAl. 

discharged  debt  by  new  promise 406« 
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of  diacharge,  applicatioii  within  six  months,  Bankr.  Act,  S  15 366 

fraud  of  banisrupt,  Bankr.  Act,  {15 366 

discharge,  under  English  Act 367 

under  former  acts   3^7 

juritdiotiOD ;    collateral  attack 367 

excludes  other  remedy  368 

'               meaning  of  words  in  section 3^68 

grounds ;   fraud  of  bankrupt   370 

practice 372S 

effect  to  nullify  discharge .' 373 


Supreme  Court  to  prescribe,  Bankr.  Act, .  f  30 571 

do  not  enlarge  statute   '. 572 

8al«s  of  Property. 

notices  to  creditors,  required,  Bankr.  Act,  f  58a  ( 4 ) 751 

property  of  bankrupt  estates,  Bankr.  Act,  §  70b  987 

appraisal ;  appointment  of  appraisers,  Bankr.  Act,  §  70b 987 

conveyance  to  purchaser,  Bankr.  Act,  S  70c 987 

by  auction,  Gen.  Ord.  XVltl ; 1069 

at  private  sale,  Gen.  Ord.  XVIII 1069 

perishable,  without  notice,  Gen.  Ord.  XVIII 1069 

forms;' petition  and  order  fot  auction,  Off.  Forms,  No.  42 1143 

free  from  liens,  petition  and  order,  Off.  Forms,  No.  44 114S 

private  sale,  petition  and  order.  Off.  Forms,  No.  45 ,1146 

perishable  property,  petition  and  order.  Off.  Forms,  No.  46 1147 

petition;  under  Gen.  Ord.  XVIII  (2),  Supp,  Forms,  No.  190 1302 

order  for  sale  under  Gen.  Ord.  XVIII   (2),  Supp.  Forms,  No.  191....  1303 

confirmation ;   petition,   Supp.   Forms,  No.   192 1304 

order,  after  notice  to  creditors,  Supp.  Forma,  No.  393 1305 

private ;  petition,  Supp.  Forms,  No.  194 1 306 

order,  by  trustee,  Supp.  Forma,  No.  196 1307 

free  of  liens,  petition,  Supp.  Forms,  No.  196 1308 

notice  of  motion,  Supp.  Forms,  No.   197 1311 

order  directing  sale,  Supp.  Forms,  No.  198 1312 

injunctions  against,  when  issued 66 

notices  to  creditors 75G 

perishable  property ;  when  not  .requir.ed 757 

property  of  bankrupt;  lipproval  of  court ,^ 1037 

before  adjudication,  when  permitted 1037 

inadequacy  of  price,  not  disturbed  for 1038 

perishable,  under  Gen.  Ord.  XVIII 1040 

incumbered,  free  of  incumbrances ^040 

liens  should  be  protected   ' 1041 

payment  of  liens  out  of  proceeds 1642 

notices  to  lienors l04Sb 

validity  and  priority  of  liebs,  determination 1042li 

practice;  public  or  private ; 1042c 

resale,  when  granted 1042d 

receivers,  when  authorized   38 

SaTings  Bank. 

liability  of  director,  for  embezzlement,  provable  debt 864 

Schedules. 

affidavit,  where  bankrupt  cannot  be  found,  Supp.  Forms.  No.  84 1193 

amendments;  when  allowed,  and  how  made.  Gen.  Ord.  XI , . . .  1060 

*   forms ;   petition  for  order,  Supp.  Forms,  No.  81 ..,.,...  1 190 

order  to  show  cause,  Supp.  Forms.  No.  82 1191 

order  granting,  Supp.  Forms,  No.  83 1192 

bankrupt  to  prepare,  Bankr.  Act,  §  7  (8) 224 


uoi)f 
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|(i)|i|iecliile«  —  Continued.  .apt  •>. 

.    discharge,  debts  notiiicludied,  .QoVrfff^ctodi  ^^aMr^.  AoW  li<Ui^.  •••  <•  ^o- .  ».^.- V  380 

frame  of,  printed  or  written  plainly,  Gen.  Qrd,  V .  ...^.^..u  ... .  ;.-^,<.,*.^i . . .  .,;«• .  j . . .  1055 

abbreviation  or  interlineation,  Gen.  Ord.  V ,.. ^ ......  -;,  .> n, . ..  i. .  ^ . . , .  1055 

petition  and;  form.  Off.  Form,  No.  1 , ,..,.»..,.  .vv;^..;.; 1094 

petitioning  creditors  to  file,  when  bankrupt  caspQOt.be  lound^'OeQ^tOrd.  IX. ; . . .  105& 

.referee  to  examine  and  cause  to  be  amended,  Bankr.,A«t,  §  30&;(d> ^ 59» 

to  prepare  and  file,  where  bankrupt  fails,  .Bankrw  Aei,  4  3«a  t*) ......  i .. .  "59» 

ajnendment,  referee  to  cause  to  be  made ; *•..:*. L .<.;;....... w  .... .  238 

. .    discharge  opened   to   permit > v  .  ..^ *•{ . . .  238 

.    composition  before  adjudication,,  to  be  filed L j . .  -  292 

setting  aside  for  false «/-  ' dM 

contents ;  form  to  be  followed , '......♦... ,-.,..».;».»...  234 

creditors  and  liabilities } ,.  r. .....:  i .:.. 234 

residences  to  be  stated 234 

abbreviated   addresses    i, 23S 

use  of  wrong  name. . : .V.'.  V( .  T .'.  .V; .  fesi 

assets ;  accuracy  and  details '!..;.... , '   236- 

omission ;  effect '....*.!....... 23ft 

distinguishing  indWidual  from  trust  property. 23ft 

claim  of  exemptions * 23ft 

articles  to  be  described : 23T 

verification   required .' ' 23ft 

debts  not  included,  not  discharged   '','.'...: 399 

•  •   what  constitutes  due  scheduling ^ 399^ 

•   actual  knowledge  of  proceetfiVtgs 40O 

discharge,  failure  to  include  property  ground  of  objection 335 

constitutes  concealment 33T 

false  oa'th  to,  as  gt^und  of  objection 34^ 

insolvency ;  evidence  of .' 792. 

preparation  and  filing,  importance '. 231 

ascertainment  of  essential  facts , '....... 231 

time ;  ten  daj's  after  adjudication  , '. .  i . . .  231^ 

referee  to  prepare  on  refusal  or  fa;  lure  of  bankrupt ...........'.'...  232 

examination   of   bankrupt    . . , . . .  .^'! : . . .  232^ 

failure  of  bankrupt,  effect .' .......•.....'....:..  1 232 

punishment  of  bankrupt .....'.:...• 232 

use  as  evidence ;   immunity '. ; '.......  233 

framing ;  forms  to  be  used ........ 1 .'...'...  .* 233 

]            written   plainly  without  abbreviations. ..." •.,..*..'.; '. . .  ^ . . .  235 

referee  to  examine  and  amend *........". '.  i  601 

'  prepare  and  file  in  case  of  failure  of  bankrupt : .*:...  602 


certificates,  clerks  to  issue,  Bankr.  Act,  {  51 


f  f  T-t' 


.... 


Seeured  Claims. 

creditors  as  voters  at  meetings,  Bankr.  Act,  |  6&>. 

proof  and  allowance,  Bankr.  Act,  §  67e ;....; i . . wv; . . . 

...value  of  securities,  determination,  Bankr.  Act,  §.  57h :: ^  ^.  i . . . 

cr9(]itors ;  voters  at  meetings  of  creditors k 

•  excess  over  value  of  security 

creditors  holding,  not  to  file  involuntary  {Petition.  :• ....^  ^  ••*• 

prdof ;  purpose  and  effect 

surrender  of  security  

secured  creditor,  what  constitutes 

property  other  than  of  bankrupt '. , ,...;.. 

claim   against  exempt   property 

value  of  securities ;    ascertainment ' , . 

secured  debt  proved  as  unsecured 


1043 


697 

70^ 

70ft 

701 

701 

772 

72*1 

722 

7^4 

7il4 

725 

72  .S 

72ft 
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If  99ip«d  Creditor.  -2  / :  *  TMikB 

definition,  Bankr.  Act,  $  1. ....,..,,,  i.«.  «*.i..  ,••  :..-»^'.» ..  .^^. «.:... .  .       2 

includes   what 12 

what  constituteg >.  ..-'*tF<I« 

proof  of  claim;  purposa  ....  .ta.,. ..«,..;.».,;.,. "w..<..-. .,,.....;:  .:.i.. v. .. .     721. 


'     tr 


S  ■ 


S^uotioa. 

discharge  not  to  effect  liability  for,  Bankr.  Act,  §  17 v>*  r  •  ^^% 

liability  for,  not  discharged , T? : : '.  ?? .  f  ^ '  "3*r 

•      .  ■         ."■ 

Seimvre. 

bankrupt's  property  by  marshal,  Bankr.  Act,  f  69 > 4 •!«.•*>•  -  '^Hft 

bond  of  petitioning  creditors,  Bankr.  Act.  I  69. .  ^.  ...»..•..,. 982 

release  on  bond  of  bankrupt^  Bankr.  Act,  i  69 , » ^..« . . .     982 

special  warrant  to  marshaU  iorm*  QIT.  Form*  No.  8 » 1114 

bond  of  petitioning  creditors,  form,  Off.  Form,  No.  9 ....,.., « ;....,.., 1115 

....  .        •  •  :  ■ 

■erri^e*  

•     petition,  in  involuntary  cases,  on  bankrupt,  Bankr.  Aot,  t  18a: .%..:......-... .  406 

publication,  how  made,  Bankr.  Act,  i  ISa ', 406 

prooess,  personali  hoW-  made. .....  I .- 419 

•  >-          publication;   order  directing , ' 420 

.    on   absentees,   corporations,   etc ;.;.... ;■»..'..;.'.•.',.....  421 

effect,  on  jurisdiction    422 

proof,   how  made    -.  *4JWP 

publication ;  form  of  petition,  Supp.  Forms,  No.  120.  «..''«...':.•• « 1 232 

order  denying,  Supp.  Forms,  No.  121 1233 

8et*o4Pb« 

mutual  debts  and  credits,  Bankr.  Act,  I  68a 972 

provable  against  estate,  Bankr.  Act,  i  68b , .  972 

purchased  within  four  months,  Bankr.  Act,  §  68b '...!.  *97^ 

new  credits  against  preference,  Bankr.  Act,  §  60c. '. 784 

banks ;  deposits  against  unpaid  notes 1 976 

against  overdrafts    .^ 976 

effect  of  failure  to  off-set '. 977 

liability  of  depositor  as  indorser 978 

comparative   legislation ;    prior   acts 973 

determination  of  right ;  time   * 975 

nature  of  liability 975 

mutuality,  not  similarity,  is  test : 975 

mutual  debts  or  credits ;  distinction 1 974 

pa^-ments  on  account 974 

damages  for  breach  of  contracts 974 

provable  against  estate .* 975 

unliquidated  against  liquidated 975 

advancements  to  children  * ...'....  976 

mutual  debts,  in  some  rights  and  capacities 978 

joint  claim  against  individual   : :.....; : . .  979 

preferences ;  payments  in  due  course :......"..". 828 

credits  in  good  faith ' i . . .  829 

provable  debts  only  entitled .' 980 

preferences,    not   subject .•..•.;.*.;'...*....'...  '980 

purchase  or  acquisition,  within  four  months'  period . . ;........'....'  J .. .  981 

with  a  view  to  such  use .* ^ 981 

waiver ;  proof  without  claiming. •  .*.  .* .V 1 . .  979 

Slieri A.  - 

fee^  'Skrid  disbursements ;  priorities 914 
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includes. plurali  Bankr.  Act,  §  1, 


defense,  in  involuntary  proceedings,  Bankr.  Act,  f  3e 70 

defense,  in  involuntary  proceedings 112 

burden  of  proving  on  bankrupt 113 

Special  Master. 

compensation  of  referee  acting  as 614 

fees  to  be  charged 1046 

Mtmte  Co«rta. 

appeals  to  Supreme  Court 513 

cases  in  which  brought 514 

jurisdiction ;   concurrent  with  bankruptcy  court 501 

controlled  by  State  statutes 501 

property  in  possession,  prior  to  four  months'  period 502 

suits  against  bankruptcy  officers 503 

adjudication,  in  bankruptcy,  terminates 504 

validity  of  claiois  against  bankrupt 504 

assignment  or  receivership,  within  four  months,  eootrol  terminated  by  ad- 
judication   504 

corporation,  proceedings  for  dissolution,  adjudication  terminates 505 

StatM. 

definition,  Bankr.  Act,  i  1 2 


Statistiea. 

attorney-general  to  prepare  and  submit  to  congress,  Bankr.  Act,  f  53 689 

officers  to  furnish  information,  Bankr.  Act,  |  54 690 

Stay  of  Suits. 

against  bankrupt,  Bankr.  Act,  i  11a. , 260 

order ;  judge  to  grant,  Gen.  Ord.  XII 1061 

actions  or  proceedings  to  be  stayed 264 

assignment  for  creditors/ proceedings  in  State  court. . . . : 272 

commenced  after  filing  petition 262 

when  will  be  granted 263 

chairacter  of  suits  or  proceedings 263 

dischargeability  of  debt  upon  which  suit  is  based 264 

determination,  how  made 265 

duration:  termination  by  dismissal 277 

termination  by  discharge. , 277 

in  personam,  collection  of  simple  debts 273 

when  granted ;  arrest  or  detention  of  bankrupt 273 

in  remf  property  in  possession  of  bankruptcy  court 268 

property  in  possession  of  State  court 268 

proceedings  of  long  standing  in  State  court 269 

jurisdiction  under  previous  acts 261 

difference  between  prior  and  present  acts 262 

lien,  proceedings  to  enforce 269 

foreclosure  of  mortgage 269 

execution  to  reach  bankrupt's  salary * 269 

mechanic's,  lien,  proceedings  not  stayed 271 

power  to  grant  discretionary 266 

exercise,  in  certain  cases 266 

caution  in  exercise 267 

practice ;  application  to  State  court 274 

application  to  court  or  referee 274 

petition ;    allegations    -« 275 
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of  Svltfl  —  Continued.  pa«b 

order,  to  whom  directed 276 

motion  to  modify  or  vacate 276 

proof  of  debt,  waiver  of  right  to  sue 267 

Stemosritpher. 

referee,  jurisdiction  to  employ,  Bankr.  Act,  §  38 588 

referee  to  employ 597 

payment  of  fees •. 597 

Btoeh  EzehAnce. 

seat  of  bankrupt  vests  in  trustee 1012 

Svbpoeaaa,  Writ  of. 

issue  under  seal  of  court,  Gen.  Ord.  Ill 1053 

service  of  bankrupt,  in  involuntary  cases,  Bankr.  Act,  •§  18a 406 

form ;  memoranda * 419^ 

how  issued ;   duty  of  clerk., .^ 420 

to  alleged  bankrupt,  form,  Off.  Form,  No.  5 .* 1112 

witness,  refusal  to  appear,  contempt. 625 

lawful  mileage  and  fee,  excuse  for  non-attendance 626 

Svbrosation. 

on  payment  of  taxes  by  purchaser ;  no  priority 895 

proof  of  claims;  surety  or  indorser 736 

in  name  of  principal  creditor ,. 736 

trustee  to  rights  of  creditors  in  respect  to  liens 940 

rights  of  judgment  creditor 940 

Svfttiu 

receivers,  when  brought  against 41 

recovery  of  property,  jurisdiction  of  bankruptcy  courts 24 

receivers,  power  to  institute 39 

8«its  By  aad  AKaiaat.  B»iiknipt. 

stay. of  suits  against,  Bankr.  Act,  |  11a 260 

suits  ^y,  appearance  by  trustee,  Bankr.  Act,  §  lib .*. .  260 

•    trustee  may  prosecute  suits  by,  Bankr.  Act,  §  lie 260 

forms.;  petition  for  stay,  Supp.  Forms,  No.  89 1198 

stay  of  referee,  and  order  to  show  cause,  Supp.  Forms,  No.  90 1199 

stipulation  as  to  hearing  by  referee,  Supp.  Forms,  No.  91 1200 

■  decision  and  report  of  referee,  Supp.  Forms,  No.-  93 1201 

order  that  writ-  issue,  Supp.  Forms,  No.  93 1202 

continuance  by  trustee ^ 277 

bankrupt  as  defendant,  approval  of  court 277 

•    option  of  trustee •.......• 278 

•••    court  may  order  intervention 278 

bankrupt  as  plaintiff 279 

consent  of  bankruptcy  court 279 

cause  of  action  for  personal  injuries 279 

order  for  intervention ;  petition 280 

costs ;  provability    871 

in  action  to  recover  provable  debt 872 

stay,   under  previous  acts    261 

difference  between  former  and  present  acts  * 262 

suits  begun  after  filing  petition    , .  < 262 

when  will  be  granted   263 

character  of  suits  or  proceedings    .......' 263 

dischargeability  of  debt  controls 264 

determination,    how   made    « .  . .  •  265 

actions  or  proceedings,   included ' • 264 
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B9dtm  By  and  Agtkknmt  Baakrnpt  —  Continued.  taok 

power  to  grant,  diseretionary 266 

exercise  in  eertain  cases  ..-....• 266 

caution  in  exercise  267 

property  in  possession  of  bankruptcy  court  268 

in  possession  of  State  court  ^ ^. 268 

proceedings   of  long  standing , 269 

lien,  proceed  ings  to  enforce • 269 

foreclosure  of  mortgage  ! 269 

mechanic's   lien,   proceedings   not  stayed 271 

assignment  for  creditors,  proceedings  in  State  court 272 

in  personam,  when  granted   273 

arrest  or  detention  of  bankrupt 273 

practice ;  application  to  State  court 374 

application  to  court  or  referee 274 

petition ;  alLegattons 275 

order*;  to  whom  directed    276 

motion  to  modify  or  vacate 276 

duration ;   termination  by  d&snsiasal   277 

termination  by  discharge  •  • 277 

Salts  By  or  Asaliut  Tn&stee. 

jurisdiction  of  bankruptcy  courts,  Bankr.  Act,  f  23b 46T 

not  to  be  brought  against,  subsequent  to  two  years  after  estate  is  olosed,  Bankr. 

Act,   S   lid    260 

suits  by,  prosecution  of  suits  commenced  by  bankrupt,  Bankr.  Act,  §  lie 260 

by  trustee,  for  recovery  of  property,  jurigdiotioD 473 

purpose  of  amendments  of  1903  and   1910 475 

plenary  suits  to  recover  assets 476 

adverse  claimants ;   determination   476 

who  are ;  rules  controlling ,.. 477 

consent  of  adverse  claimants,  wben  required 482 

voluntary  surrender  equivalent    484 

method   of  showing    484 

recovery  of  property   .•  »i .  i ......... .« 4d6 

fraudulently  or  preferentially  transferred  486 

trustee  alone  may  bring  » A&Z 

property  which  may  be  recovered 487,  488 

recovery  of  property,  jurisdiction  of  releree 595 

duty  to  bring  : 655 

assignment  of  right  to  bring €55 

probable  cause  of  action  656 

settlement,  when  permitted 657 

liability  for  costs «... , 657 

fraudulent  transfer ;  recovery •••••••......  959a 

jurisdiction  of  district  courts  ..•.. 959b 

to  set  aside , • 1039 

trustee  subrogated  to  rights  of  creditors 1039 

jurisdiction  of  bankruptcy  courts 1041 

limitation ;   time  cominenced 280 

application   281 

time  runs  from  close  of  estate 281 

final  decree  discharging  trustee 282 


y  Jnrlsdlotion. 

bankruptcy  court,  exercise   480 

dependent  upon  possession 490-495 

summary   process    • 496 

Sttmmons. 

issue,  under  seal  and  tested  by  clerk,  Qen.  Ord.  Ill , 1053 
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Mnvw^aof  Court.  *  *  ''>'n*ltfi 

'  •  appefils  within  thirty  dagrs^  €r«t.  Ord*  XXXVI 1086 

record ;  what  to  contain,  Gen.  Ord.  XXXVI 1087 

appellate  juriediction,  Bankr.  Act,  §  24a %  JOTt 

cxereise  of,  in  certain  cases,  Bankr.  Act,  §  25a a 517 

appeals  from  circuit  courts  of  appeals,  Bankr.  Act,  |  25J» .?....; 517 

.  certification  of  controversies  to,  Bankr.  Act,  §  ?5d.  .*.;... ; 517 

writs  of  certiorari  issued,  Bankr.  Act,  §  25(i 517 

rules,  orders  and  forms  prescribed,  Bankr.  Act,  §  30 , ,. ,.•? . ^oi-rfr-T-  ^o  ".  V* 

appeals,  'always  in  session  for ,...,., 512 

controversies  arising  in  l>ankruptcy 512 

'              from  district  courts  as  courts  of  bankruptcy , .513 

procedure  outlined   !...'. I': ... .'.:  JTZOr 

appeals  from  -eircuit  courts  of  appeal  . .' .'....*.' r! .  548 

jurisdiction ;  amount  in  controversy 548 

federal  question  innylTed : : .•.....'.. 548 

judgments  in  certain  cases 548 

practke ;   rules  regulating ...;........, 549 

certificates,  by  circuit  courts  of  appeals 550 

by  district  court    i ....;.. 550 

rules,  orders  and  forms ;  force  and  effect 572 

State  courts ;  appeals  from   \ « '  9V$ 

^ees  in  which  brought : 514 

writs  of  certiorari ;  issued  to  circuit  courts  of  spfieals 551 

application  by  petition       ;..  4  .**...... ; ;.<....  551 

when  to  be  granted  551 

Snrotlef* 

official  boiids;  justification,  Baiikr.  Act,  |  50<f,  f  .■ 677 

corporations  may  become,  Bankr.  Act,  |  50g ,  677 

suits  against ;  when  brought,  Bankr.  Act,  f  501,  m 673 

proof  of  claims  by,  Bankr.  Act,  S  57i 706 

discharge,  release  of  principal ;  liabilHrf  of  sureties 376 

appeal   bonds    376,     379f 

attachment  bonds  377 

feplevhi  and  jail  bonds  '379 

liabilities,  provable  debts   863 

preference ;  payment  to  relieve   810 

subrogation  to  right  of  principal  creditor ;  -  .736 


Ti 


T. 

di^q;hair^.  ^Ip^p.not  fiff^t*  Bankr.  Act,  |  17 380 

V  payiq^]^i];i»c^{yigvP^,pf,4iyi(l9Pd9,  Bankr.  Act,  |  64a... 882 

not.pr^v^bk  4^ ..,..n..^..*  ** '..-'..  V 7 

priocUty.  pf  .payment;  .duty  of  trustee 889 

payment  in  any  event , 889 

.   cost  .of  preserving  .estate  first  .paid 889 

amount  and  legality,  court  to  determine » 890 

not  debts  and  need  not  be  proved 891 

payment  out  of  proceeds  of  sale $9^ 

kind  entitled;  naeaning  of  term 893 

federal  courts  to  determine 893 

local  assessments ;  water  rents 894 

corporations ;  license  fees 894 

franchise  taxes   894 

Ifcense  to  sell  liqtiors 894 

subrogation  on  payment 895 

acc^ed  since  prd<^dittgs  Were  instituted 895 

*  iilterest  to  be  added ' 895 

95 
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Supreme  CourtSi  appellate  jarisdiction,  Bankr.  AH,  |  24» 507 

Time. 

computation,  how  made,  Bankr.  Act,  §31 574 

montha  and  years,  how  computed 575 

days  and  fractions  of  days 575,  57& 

Time  of  Taktac  Effeet, 

bankruptcy  act  and  amendments 1047 

Title  to  Property. 

vests  in  trustee,  by  operation  of  law,  Bankr.  Aet»  |  70a 9S7 

conveyance  upon  sale,  Bankr.  Act,  §  706 * 987 

vests  in  trustee  as  of  date  of  commencement  of  proceedings. 99t 

between  petition  filed  and  adjudication  993 

and  appointment  of  trustee 993 

relates  back  to  adjudication   993 

6ee  Estates;  Property  of  Bankrupt;  Trustee. 

Tort* 

discbarge  of  liability  for 386 

provability ;  as  claim  based  on  implied  contracts 870 

conversion  of  personal  property 870 

Trade-BiArke. 

title  vests  in  trustee,  Bankr.  Act;  |  70a(2) 987,  lOOO 

Traaefer. 

cases,  from  one  court  to  another,  Bankr.  Act,  {  32 , . . , 577 

convenience  of  parties  in  interest,  Bankr.  Act,  S  32 .... ., 577 

effect  of  provision  577 

parties  in  interest ;  meaning 57g 

cases  from  one  referee  to  another,  Bankr.  Act,  S  22b 464,  465 

compensation,  Bankr.  Act,  §  40b , 612 

Traaef er  of  Property. 

definition,  Bankr.  Act,  §  1 2 

meaning  applied  and  con&idered   • 13 

within  four  months,  void,  Bankr.  Act,  §  '67e #..... 927 

preference ;  what  constituted 9CN> 

invalid,  voluntary  settlements  on  wife ^  • .  •  .^^  •.••••* •  v  •  »ni  •  •  960 

assignments  for  benefit  of  creditors •  »«>.>«i«aoi^n«iBMK^ ii*  960 

Talid,  purchasers  in  good  faith,  who  are w  •  w*  mm^v»0**m9i^smm^^x»^w  •  •  •  959 

inquiries  as  to  solvency   ••••* ••••  •••  •••••• 959 

sale  of  entire  stock  of  goods .,..<......••.•• 959 

present  fair  consideration r.  • .  • 959b 

See  Fraudulent  Transfer, 

TraTcling  Salesmen. 

wages;  priority  of  payment 907 

Trials. 

involuntary  proceedings,  by  judge   .,.| • ^29 

jury ;  act  of  bankruptcy  or  insolvency. .". ,. » 430 

referee  or  special  master,  to  hear  and  report , • ... . .  430 

voluntary  proceedings ;   by  judge ^ .. ., •,•••••  ^^"^ 

>vhile  involuntary  proceedings  are  pending .^... .  •  437 

by  jury.    See  Jury  Trials. 
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accounts  referred  to  referee,  Qen.  Ord.  XVH. 1067 

form,  Off.  Forma,  No.  49 1150 

finaA;  oath,  Off.  Forma,  No.  50 •. : 1151 

allowing;  order.  Off.  Forms,  No.  51 1152^ 

accounts  and  papers ;  open  to  inapeotion,  Bankr.  Act,  |  49 676 

adjudication,  decrees  to  be  filed,  Bankr.  Act,  |  47c 651 

appeal*,  bonds  sot  required,  Baiikr.  Act,  {  25e 517 

appointment;  creditors  to  meet,  Bankr.  Act,  |  44 635 

court  may  make,  if  creditors  fail,  Bankr.  Act,  §  44 635 

approval  by  referee  or  judge.  Gen.  Ord.  XIII 1064 

not  appointed  in  certain  cases.  Gen.  Ord.  XV 1066 

notice  of,  referee  to  give.  Gen-  Ord.  XVI ; 1067 

notification  of  acceptance.  Gen.  Ord.  XVI « 1067 

iorm,  by  creditors,  Off.  Forms,  No«  32 1127 

by  referee.  Off.  Fonw,  No.  23 1128 

notice  of  appointment.  Off.  Forms,  No.  24 1128 

ordftFf' that  no  appointment  be  made.  Off.  Forms,  No.  £7 1130 

order  for  choice  of  new  trustee,  Off.  I^rms,  No.  55 1154 

order  approving,  Supp.  Forms,  Ko.  160. . , - * 1270 

arbitration  o|.  controversies,  Bankr.  Act,  $  26 552 

attorney ;  order  appointing,  Supp.  Forms,  No.  181 ; 129S 

burdensome  property,  petition  for  instruction,  Supp.  Forms,  No.  182 1294 

order  on  form,  Supp.  Forme,  No.  183 , 1295 

certified  copy  of  bond ;  «vi4ence,  Bankr.  Act,  f  2Ie 44& 

evidence  of  vesting  title,  Bankr.  Act,  |  die % 448 

compensatioD ;  fees  and  commissions,  Bankr.  Act,  |  48a 668 

business  conducted  during  administration,  Bankr.  Act,  §  48e 669 

three  trustees  instead  of  one,  Bankr.  Act,  |  48b 668 

withheld  for  removal,  Bankr.  Act,  |  48c. 66Q 

aidditional,  prohibited*  Bankr.  Act,  §72 : 1044 

compromise  of  controversy,  Bankr.  Act,  S  27 554 

co&tinuance  of  business,  order  allowing,  Supp*  Forma>  No.  184. 1295 

creaition  of  office,  Bankr.  Act,  f  33 , 580 

death,  not  to  abate  suit  or  proceeding,  Bankr.  Act,  {  46 649 

definition,  Bankr.  Act,  |  1 , .«..•....         2 

discharge,  opposition  to,  hearing,  Bankr.  Act,  §  14b ; , . . . .     308 

I  meeting  of  creditors  to  authoriw  opposition,  Bankr.  Act,  §  14b. 308 

:         duties  specified,  Bankr.  Act,  §  47a . . , «... 650 

two  of  three  to  act,  Bankr.  Act,  |  47b 650 

duties  under  general  orders,  Gen.  Ord.  XVII *. .   1067 

inventory  of  property,  Gen.  Ord.  XVII 1067 

.     .  exemptions,  report.  Gen.  Ord.  XVII .• 1067 

,     fees,  collection  by  clerk,  Bankr.  Act,  §  51 681 

;.  payment  by  clerk,  Bankr.  Act,  §  61 68-1 

..  in  full  compensation  for  services,  Gen.  Ord.  XXXV 1085 

final  accounts,  notices  to  creditors,  Bankr.  Act,  §  58a(6)  «. 751 

forms;  reports,  first,  Supp.  Forms,  No.  161 1271 

final,  and  account,  Supp.  Forms,  No.  163 1273 

.  .  distribution,  final  order,  Supp.  Forms,  No.  164 1275 

combined  dividend  check  and  receipt,  Supp.  Forms,  No.  165 1276 

bonds  with  justification,  Supp.  Forms,  Ko.  167 1280 

order  approving,  Supp.  Forms,  No.  168 1281 

judgment  creditor,  vested  with  title 658 

purpose  and  efi'ect  of  amendment  of  1910 659 

no  official  permitted.  Gen.  Ord.  XIV 1066 

offenses ;  punishment,  Bankr.  Act,  §  29 558 

official  bonds;  sureties;  approval,  Bankr.  Act,  §  50b 677 

amount,  creditors  to  fix,  Bankr.  Act,  §  50c 677 

liability  for  penalties  and  forfeitures,  Bankr.  Act^  §  50i 678 

filed  with  clerk  of  court,  Bankr.  Act,  §  50h 678 
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suits  upon,  Bankr.  Act,  |  50h ,....«.... 67ft 

when  to  be  brought,  Bankr^  Act,  |  50m 676 

joint  bon:d8,  Bartkr.  Act,  |  60j ; 678 

form,  Off.  Forms,  No.  25 1129 

order  approving,  form.  Off.  Forme,*  No/  26 ; 1130 

partnership  bankruptcy,  creditors  to  appoint,  Bankv.  Act,  |  Sb 143 

separate  accounts- of  partnership- and  indivldfiftl  estates,  Biaiikr.  Act,  |  5d..  143 

preferences,  recovery  of  property  or  its  value,  Bankr*  Aet,  {  60e 784 

to  attorneys,  recovery,  Bankr.  Ad,  f  60d i. 79t^ 

qualiiications  specilied,  Bankr.  Act,  |  46 646 

corporations  authorized  by  thei^r  <)^artetS)  Bitftkf.  Act,  f  45 646 

recovery  of  property  transferred  within  folir  moniha,  Bftifkt.  A«t,  S  ^7<e 928 

recovery  of  property  transferred,  Bankr.  A*t,  f  70«. 988 

jurisdiction  of  court  of  bankruptcy,  Bankr.  Act,  §  70e 9Sd 

removal,  not  to  aibate  suit  or  proceeding)  Bankf.  Aet,  §46 649 

neglect  of  duty,  Gen.  Ord.  XVII.... 1067 

procedure  before  jiidg«,  6«n.  Ordv  XVII 1057 

by  judge  only.,  Oen.  Ord;  XIII ' 1064 

petition,  fopm^  Off.  Forms,  No.  5t , 1152 

notice  of  petition,  Off.  Forms,  No.  53 - 1153 

order,  form.  Off.  Forms,  No.  54 i , 1153 

report  of  ex^smpted  property,  form,  Off.  Fomu,  Ko.  47 1148 

of  no  assets,  Off.  Form8>  No.  48. , 1149 

subrogated  to  rights  of  creditor  Uttder  lien,  Bankr.  Aet,  f  67^ 927 

suits  by  or  against,  not  brought  subsfequent  U>  two  yea^s  after  eMiste  is  closed, 

Bankr.  Act,  §  lid 260 

by,  jurisdietton  of  bankruptcy  <9Mirts,  Bankr.  Aet,  f '23b 467 

petition  for  leave  to  bring,  Supp.  ForMS,  Ncf.  186 1296 

order  authorizing,  Supp.  Forms,  Nd.  186^. 1297 

title  to  property  ;^  vested  by  operatioli  of  lnw,  Bankr.  Aet,  f  7aa 987 

conveyance  upon  sale^  Bankr.  Aet,  f  70o 987 

vesting  upon  setting  aaidKi  eonflfmiitloii  or  re^oeatioa  ef  discharge,  Ba^ltr. 

Act,   I  70d 987 

yacamoy ;  Special  meetii^  to  fill,  €feii.  Ord.  XXV 1077 

vested  *with  rig-hts  of  judgment  creditor,  Bankr.  Act,  f  47a  (d) 650 

accounts  and  reports ;  duty  to  make 663 

for  interest.  • 662b 

difference  between ...#...  ^ 664 

filed  with  referee > 664 

adjudication ;  certified  copy  of  decree  to  be  teeorSei 667 

appointment ;  scope  of  section 636 

comparative  l^islation 636 

creditors  at  first  meeting 637 

court  or  referee;  failure  of  creditors 638 

approval  or  disapproval  by  court  or  referee 639 

grounds  of  disapproval 640 

undue  activity  of  bankrupt 641 

interference  by  bankrupt 641 

canvassing  of  creditors 642 

vacancy,  how  filled 643 

after  estate  has  been  reopened 644 

no  asset  cases ;  none  appointed 644 

notification ;   acceptance 645 

appraisal  of  property 1036 

appointment  of  appraisers 1036 

practice 1036 

arbitratioii,  submission  of  controversy ♦. 553 

order  of  court 553 

effect  of  findinsi^s  of  arbitrators 553 

attorney ;  employment.  .  .  . 662b,  839 

necessity  of  employment , .  839 

fees  expense  of  administration 845 

allowance ;  amount.  .  .  , 846 
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•    bond,  certified  eopy  of  order  of  «pproyal. .■ '  462 

•    -coTieluBive  evidence  of  vestinjf  title  ....';....... 462 

burdensome  property;  may  disclaim • 1033 

executory  contracts  and  leases ........; 1033 

practice ;  report  for  instmetion  ••.-•••... 1034 

.     4>rder  to  diadaiift  ••••kk........ ••..;..;;.; 1034 

chattel  mortgages ;  pigbt  to  attack  for  failure  to  file 935 

compensation;  under  other  lams.  % .• 670 

amount ;  fees  and  commissions 670 

under  original  act  of  1898 .' 671 

pauper  eases 671 

effect  of  amendments  of  1903  and  1910. 671 

commissions  on  disbursements 672 

disbursements  to  others  tuan  creditors 672 

proceeds  of  sale  of  exempt  property. 673 

payment  out  of  estate*. . . . . : i .'. . , 673 

rate  fixed  by  act : . . . .  ...'.•.. .... . : 673 

•        composition;  in  case  of ;....•.•..•.•..•/..'...: I. .'....:. .674 

additional,  When  allowed .^. 674 

allowances  by  court ......*. 675 

three,  instead  of  one  trustee 675 

additional  fees  not  to  be  charged . ......' '....'..*.". ,  1044 

scope  and  purpose  of  section 1045 

conduct  of  business. '. . . . . . , 1045 

composition,  title  reverts  on  setting  aside. 306 

compromise  of  controversy;  when  made. . .'." .".' 664 

petition;  filed  with  referee. . .-: 555 

decision  of  referee 555 

concurrence  of  two  of  three  tjrustees 667 

continusdace  of  business;  jurisdiction  to  permits 44 

contracting  iadebtedness 45 

conduct  df  business 45 

compensation ;  effect  of  amendment  of  1910 46 

'    •distribution ;  disbursement  by  check  or  draft 664 

expenses  of   administration 664 

priorities,   payment    664 

dividends,  payment  within  ten  days 664 

method  of  payment. . . : 664 

Gen.  Ord.  XXIX ;  contersigning  checks 665 

dividend  checks  665 

dividends ;  garnishment  921 

payment  of  judgment  against  creditor 921 

'duties;  scope  of  section 652 

resort  to  court  or  referee  for  advice 653 

assets,  collection   653 

reduction  to  money ^ . .  653 

failure  of  due  diligence 654 

creditors  to  be  consulted 655 

suits,  duty  to  bring 655 

assignment  of  right  to  bring 655 

probable  cause  of  action 656 

-settlement,  when  permitted. . . ; ' 657 

liability  for  costs 657 

"Sales   oi   assets 662 

•Mttployment  of  attorneys 662 

interest)   accounting   for 662 

information  to  parties  in  interest 666 

«vasion  of  act,  bankrupt  to  notify 230 

«xecution  of  necessairy  papers  to  pass  title 230 
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exemptions ;  setting  apart , 66S 

setting-ofi'/out  of  proceeds  x>f  tale 215 

report,  exceptions  to •  21ft 

exempt  property,  no  title  to 186,  1035 

conflict  between  §  6  and  70a   (6). , 1035 

rights  and  duties  as  to ' 188 

surrender  of  possession « ,  189 

fees ;  collection  by  clerk 682 

payment  after  estate  is  closed 683 

final  accounts,  notices  to  creditors 758 

fraudulent  transfer,  suit  to  set  aside 1042e 

trustee*  subrogated  to  rigbts  of  creditors 1042f 

jurisdiction  of  bankruptcy  courts 1042h 

suit  to  recover  property  or  value 957 

judgment  or  lien  creditor,  vested  with  title 658 

effect  of  amendment  of  1910  to  |  47a  (2) 659 

creditor ;  term  includes  what 661 

unrecorded  liens  and  contracts  •••••• • 662 

number ;  one  or  three 644 

offenses ;   unlawful  transfer  or  embeszlemcrit 56^ 

knowingly  and  fraudulently  done 564 

punishment 564r 

official  bond ;  failure  to  give 679,  680 

creditors  fix  amount 67^ 

court  to  fix  if  creditors  fail 679 

where  filed   680 

suits  on :  leave  of  court 68(^ 

partnership,  creditors  to  appoint 16Z 

individual  estates,  powers  as  to 162- 

separate  accounts  of  partnership  and  individual  estates 163 

qualifications;  competency   ^ 646 

prescribed  by  statute 647 

persons  not   possessing 647 

stockholder  of  bankrupt  corporation 648 

friendly  or  unfriendly  to  bankrupt 648 

recovery  of  preferences 824 

refusal  to  sue ;  rights  of  creditors 825 

courts  in  which  suit  may  be  brought 825 

permission  to  sue ■ 826 

removal  by  judge  and  not  by  referee ,, 645 

cause ;    practice    • 645 

withholding   compensation ^ * . .  675 

resignation,  how  made , 645 

sales  of  property ;  duty  as  to , 1037 

See  Property  of  Bankrupt;  Sales, 

transfer  of  title  to  purchaser 1042d 

subrogation  to  rights  of  creditors .-. 940 

stands  in  position  of  creditors #.«•••• 941 

in    effect,    judgment-creditor , i. . « . .  941 

amendment  of  1910  of  §  47a (2.) ;.  ...,...•, 942 

suits  by  or  against,  limitaition , 280 

when  time  commences  to  run , ; 281 

close  of  estate ;  meaning « >. 28^ 

suits  by  or  against  bankrupt,  continuance «...  277 

bankrupt  as  defendant ;  option  of  trustee ' ^ 278 

court  mav  order  intervention , 278 

bankrupt  as  plaintiff ^ 279 

consent  of  bankruptcy  court ...» , ....  279 

action  for  personal  injuries ., '. 279 

order  for  intervention ;   petition 280 

suits  to  recover  property 486 

fraudulently  or  preferentially  transferred 486 

trustee   alone  may   bring .....•......,•.  487 

property  wl* ich  mav  be  recovered , 487,  488 
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plenary,  against  adverse  clainiant « 4T6 

determination  as  to  adverse  claim. 477 

;  priority  of  payment 88$ 

4ttk  of  Umknipt  Tests  in;  purpose ••«••  102 

MM  of  date  of  commencement  of  proceeding • 992 

upon  appointment  relates  i>ack  to  adjudication 993 

property  which  vests;  in  general.  . , 994 

possession  of  bankrupt ..; 904 

acquired  after  filing  petition 99ft 

effect  of  amendment  of  1910  to  S  47a 1000 

■abject  to  claims,  liens  and  equities 996 

stands  in  shoes  of  bankmpt, 997 

defenses,  legal  and  equitable.  .  .  998 

acts  of  bankrupt,  prior  to  bankruptcy 998 

property  subjet  to  trust " 999 

in  possession  of  bankrupt  as  bailee 1000 

fpecifie  property ;  in  general : looi 

dociimAnta  as  to  bankrupt's  property 1001 

patents,  copyrights  and  trade-marks lOOi 

personfil. powers. :  1002 

fraudulently  transfemd.  .  .  .'. 1002 

creditors'  rights  of  action. i003 

effect  of  general  assignmeiit 1003 

claims  against  the  United  States 1004 

night  havo  been  transferred  or  levied  upon 1004 

test  to  be  applied.  • -. 1005 

property  pledged .-.  1006 

purchase  of  stock  fof  customer 1006 

includes  every  •  vested  right.  " / . . .  1007 

remainders.  .  .  .• 1009 

trust  interests:  .• .  .' 1009 

surplus  income .'  1009 

funds  mingled  With  those  of  bankrupt 1010 

dower  and  cuHesy  rights 1011 

personal  contracts  of  bankrupt •  •  •  ^ «  1012 

franchises  and  licenses. , 1012 

liquor  licenses. 1013 

■eat  in  stock  exchange.  • 1014 

life  insurance  policies 101ft 

See  Life  Intwranee  PoUoie§, 

fire  insurance  policies.  .  . 1019 

property  sold  on  condition. 1019 

See  Conditional  Bales. 

affected  by  fraudulent  representations ; 1023 

rights  of  action  for  banM>>pt.  « 1030 

personal  injuries;  cause  of  action  does  not  pass 1031 

unpaid  stock  subscriptions. 1032 

pro<;eedings  against  stoekholders  and  directors io32 

transfer  to  purchasers 104ftd 

xoclamation  proceedings;  right  to  bring 1024 

goods  purchased  without  intetfl  to  pay 1025 

property  sold  subject  to  approval 102^8 

payment  on  delivery. 1029 

title  does  not  pass  on  failure  to  pay io29 

proof  of  identity  of  articles  sold 1030 

practice ^ ' 1030 

setting  aside  composition  or  revocation  of  discharge 1042c 

nterests  of  bankrupt  vests  in  trustee 1009 

surplus  income  from  funds 1009 

funds  mingled  with  those  of  bankrupt lOiO 
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property,  for  determination  of  insol^vney  . . / ^ . u. v: •  ;*; . . . . . ; .:. 10,  H 

•  -, ;  .    :  ^    ,    .'.    ^'^    ■     ■    ;-       ' 

Verifleation.  ...•*-■ 

pleadings  in  bankruptcy,  Bankr«  Att,  f  18c . .  1*. .': ,*.....  40C 

discharge,  petition    .'....:...'.'.... .....'. 31^ 

gpeciftcations   of   objections    .•.;...  ^  .'-*  .'i ..  ^ \^ 329^ 

V      .          ...  by  partnership . .-. .  .•..•.  •• .-. ;  .^J ."^ ' * 330 

.        proof  of  claim,  by  agent,  partner  or  officer ;....'  .a .  I .....,....:...... 713 

before  whom  taken ■» '..'.*'.. ".:'..'... ' 714 

schedules  of  bankrupt   •,....,.».  .*'l  ;.•...;.. . '.  1 . . . .  :-w .  .* 23J^ 

involuntary  proceedings,  pleadings ;  how.  made. .;.!.«../ >.:...... 42S 

•    '     •    ' 

•'Volimtary  ProoeedincB. 

•     adjudication  or  dismissal  by  judge,  Bankr.  Act,  ^  1Sg\ /......* 407 

reference,  where  judge  is  absent^  Bankr.  Aet;  f  16g «..'.. '.  407 

dismissal,  notices  to  creditors,  Bankr>  Act,*  |  58a  (8) w ...... ; v'. . . . .  751 

list  of  creditors  to  be  filed,.  Bankr.  Act,  S  $0g. .....'. 762^ 

notice  aind  opportunity  to  be  heard,  Bankr.  Aet,  |  A9g. . . . ; 76S 

persons  entitled  to  benefits,  Bankr.  Act,  |  4. • .-. 118 

petition,  any  qualified  persQn  may  file,  .Bankr. .Axt,  f  59a>'. i\ 76^ 

filed  in  duplicate^  Bankr.  Act»  |  59o ^ ,.-, -. 762 

partnership,  all  partner^ . not .  JQiniKgy  fiiqip.  Fonas,  Ko.  117.  i 122^ 

form  of  petition^  Off.  Fprmi  No.  2 .- lioa 

petition  and  schedules;  form^  Off.  Form,  No.  li...;v  .i ^^'i 1094 

any  qualified  person  may  file  petition. .... ..  >.. , ..,- .L  . .:.  j« . i 76S 

form  of  petition;  practice ••.•.••  •.;  • « • - "^^^ 

where  involuntary  petition  has  b«en- ^led, •«  .• » 766- 

.   attorneys  for  bankrupt ;  compensation   « * 844 

services  in  aid  of  administration .«p •>.....» 84S 

in  preparing  petition  and  schedules  .«..>, ,.....,;.,• 84S 

p&ttnership ;    petition    .'......' 1S4 

allegations  of  petition 154 

non-consentitig  partner;  rights   ,..,....,...«....,. .,.-, 15S 

notice  and  answer , 15S 

petition,  who  may  file  ; ', ^ 121 

debts  must  be  owed '. 122 

corporations  may  file : *...*..'. 122 

board  of  directors  may  begin  proceedings \ 123: 

infants,  proceedings  by , '. .'. 124 

lunatics,  disability   ' ' : . .  .V  i . .  * 12;> 

married  women    ......:.;..: 126 

aliens  having  property  in  -country i 126 

Indians  may  file  ' . . . .' 126 

estates  of  dededents   ....'....! 126 

notice  to  creditors,  when  filed  after  invdhihtary ? 759 

trial  by  judge ...v :.....•...:....... 437 

reference  to  referee,  if  judge  is  absent  ;..... . .  V ^ 437 

while  involuntary  prooeeding  is  pending  ...;.......- 43T 


definition,  Bankr.  Act,  §  1 2 

meaning  applied  and  considered* •.....;............: 14 

involuntary  proceedings  not  to  be  brought  against,  Bankr.  Act,  |  4...^' lis 

bankruptcy  proceedings  against,  exception ,...., , . .- 127 

who  entitled  to  exception » •..*....  1^7 

subsequent  change  of  occupation   .......' v  12S 
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priority  of  payment,  Bankr.  Act,  |  64b (4 ) 882 

priority  of  payment ;  term  construed  902 

assignment  of  claim ;  effect 902 

orders  directing  payment 902 

time   checks    903 

borrowing  money   to   pay    903 

services  performed  within  three  months 904 

owning  at  time  of  bankruptcy  905 

persons   entitled    905 

wage-earner ;  definition   905 

character  of  services  controls  ; 905 

traveling  pr  city  salesmen 907 

payment  not  a  preference .* * 808 

•Wwrehoiiae  reoeipta. 

pledge;  validity  of  lien 949 

Widow. 

dower,  death  of  bankrupt 250 

Wife. 

autintenanoe,  debt  for,  not  discharged,  Bankr.  Act,  S  17 880 

daim  for,  not  dii^charged • •••••  898 

elaim  against  husband,  provability «.«...  857 

for  lerTices  to  husband. •• 857 

conveyances  to,  without  consideration,  void 954 

dower  revived  by  setting  aside  transfer  or  mortgage 957 

examination  of ;  concerning  conduct  of  business 454 

voluntary  settlements  by  insolvent  husband,  void 960 

IXrif  •  or  Child. 

liability  for  maintenance  not  discharged  397 


examination  before  referee,  Gen,  Ord.  XXII 1075 

See  Baaminaium  of  WiineMes. 

contempts,  refusal  to  appear 625 

refusal  to  be  sworn   626 

to  answer  material  questions   626 

evasive  and  impertinent  answers  : 626 

examination,  conapulsory,  see  Examination  of  Witneaaea, 

DITorda  avid  PIupasob. 

meaning,  Bankr.  Act,  {  1 1 

See  Definitional 

V^ritm  of  Error. 

to  Supreme  Court,  >  Bankr.  Act,  ^  25a 517 

trustee  not  required  to  give  bond,  Bankr.  Act,  |  25e 517 

forms;  petition,  from  Supreme  Court  to  circuit  court  of  appeals,  Supp.  Forms, 

No.  153. :?26'5 

form  of  writ,  Supp.  Form,  No.  154 1265 

adjudication,  after  trial  by  jury 1 536 

Y. 

computation,  how  made   575 
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